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Actions,  126 

Damages  keoovebable,  126 
CASE. — See   Action  —  Animals  —  Distbess  — 
False    Rbpbbsentation  —  HAOKNEf  Oak- 

BIAQE  —  MaSTBE    and    SbBVANT — MiNE  — 

Negligence  —  Nuisance  —  Patent  —  She- 
EiPF — Slandbb. 
CEMETERY.— See  Bceial. 
CERTIORARI. 
When  it  libs. 

For  Bemoval  of  Cavxes  from,  Inferior  Courts, 

126 
For  Bemoval  of  Indictments,  127 
Though  taken  away  by  Statute,  1 27 
For  Removal  of  Gonmctions  and  Depositions,  127 
Seevice  op  Notiob,  128 
Retdbn  of  Wbit,  128 
Pbooedbndo,  129 
CHARITY. 
commissionebs,  129 
Chabitaele  Tbusts  Act,  129 
SnpBBSTiTious  Uses,  129 

CONSTRUOTION    OF    InSTBDMENT    CBBATING    IT, 

131 
Devise  and  Bequest  to — ^Validity  of,  131 
Administeation. 
Scheme,  132 
Trustees. 

Oontrovl  over,  133 
Appointment  of  New  Trustees,  134 
Estates,  135 

JUEISDICTION   OVEE. 

(y  the  Court  of  Chancery. 
In  general,  136 
Under  8  cfc  9  Vict.  t.  70,  135 
On  Petition,  136 
Of  the  Visitor,  136 
Pleading  and  Pbacticb,  137 
Costs,  137 

CHEQUE.— See  Bills  and  Notes. 

CHILDREN. — See  Abduction  —  Conobalmbnt 
OF  Bibth^Infant — Statute  16  &  17  Vict. 
c.  30.  as  to  assaults  upon  children. 
CHURCH. 
Chubchtabd  and  Consecbated  Gbound,  138 
Pews,  138 
CHURCHWARDENS  AND  OVERSEERS. 
Election  and  Appointment,  139 
Duties  and  Liabilities,  139 
CLERGY. 
Discipline,  140 
Non-Residence,  140 
Tbading,  141 
Dilapidations,  141 
Benefices. 
Union  of,  141 
Charging,  142 
CUBATE,  143 

CLERK  OF  THE  PEACE.— See  Sessions. 
CLUB  AND  CLUBHOUSES,  143 
Digest,  1850—1855. 


COALS,  143 

COIN,  144 

COLONY.— See  Stats.  15  &  16  Vict.  o.  89—18 
&  19  Vict.  cc.  64,  55,  56,  91.  And  see  The 
Bank  of  Australasia  t.  Nias,  title  Action, 
When  maintainable,  Colonial  Judgments,  8. 

COMMISSION  TO  ASCERTAIN  BOUN- 
DARIES, 144 

COMMITMENT.— See  Infebiob  Couet  — In- 
solvent— Justice  of  Peace. 

COMMON. 
Claim  to,  and  Rights  of  Commonebs,  145 
Enoeoachmbnts,  145 

COMPANY. 

■i.—BAILWAY  AND  OTHER  INCOR- 
PORATED COMPANIES,  147 

2.— JOINT-STOCK  COMPANIES,  169 

3.— DISSOLUTION  AND  WINDING  UP 
OF  COMPANIES,  173 

4.— EXECUTION  AGAINST  SHARE- 
HOLDERS, 191 

i.— RAILWAY    AND    OTHER    INCORPO- 
RATED COMPANIES. 
Statutes,  Constboction  of,  147 
Chabtee  of  Incoepobation,  148 
Reqisteation  of,  [see  post,  3. — When  and  to 

what  Companies  the  Winding-up  Acts  will  be 

applied.  Railway  Companies,  176] 
Shabes. 

Register  of  Shareholders,  149 

Transfer. 

In  general,  149 

Compelling  Registration  of,  150 

Forfettvire,  150 
Dividends,  150 
Calls. 

Form  and  ValidMy,  im  general,  150 

Who  liable,  in  general,  161 

Infants,   151 

Trustees,  161 

Power  to  make,  152 

Actions  for. 

lAmiitation  of  Time  for  suing,  152 
Declaration,  162 
Powbbs,   Duties  and    Liabilities  of   Com- 
panies. 

As  to  Shareholders  generally,- 152 

As  to  other  Persons  generally,  153 

Appropriation  of  Funds,  163 

Compliance  with  deposited  Plans,  154 

Making  and  completing  the  Line,  154 

Making  and  maintaining  Fences,  166 

On  opening  tlie  Line,  157 

Covenant  to  compensate  fm-  Lands,  157 

Making  and  enforcing  Bye-laws,  167 

Distraining  Uncertificated  Engines,  168 

Amalgamation,  168 

Acts  of  Servants,  169 

Contracts  generally,  160 

Traffic  and  Toll  Agreements,  163 

Leasing  and  working  Contracts,  165 
PowEBS,     Duties     and      Liabilities      op 

Diebotobs,  166 
Liability  of  Pbovisional  Committee-men. 

For  Deposit,  167 

Upon  Insufficiency  of  Funds,  168 
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For  ContrSmtwn,  168 
BoBROWiNG  Powers,  168 

2.— JOINT-STOCK  COMPANIES. 
Eegistration. 

When  necessary,  169 
Provisional  Registration,  170 
Complete  Begistration,  170 
Deed  of  Settlement,  170 
Certificate  of,  170 

DlEECTOES. 

Power  to  contract,  170 

Sights  and  Liabilities,  171 
Shakes. 

Certificate  of  Proprietorship,  171 

Sale  of  172 

Transfer  of,  172 
Investment  of  Monet  paid  into  Coukt,  172 
Appropkiation  of  Funds,  172 
Dividends,  173 
3.— DISSOLUTION  AND  WINDING  UP  OF 
COMPANIES. 
When  and  to  what   Companies  the  Wind- 
ing UP  Acts  will  be  applied. 

In  general,  173 

Railway  Companies,  173 

Clubs,  174 

Loan  Societies,  174 

Pending  Suit  for  winding  up,  174 
Order  fob  winding  up. 

On  whose  Petition  made,  174 

Wed  of  174 
Interim  Manager,  174 
Oppioial  Manager,  174 
Funds. 

Misapplication  of ,  175 

Distribution  of,  175 
Compromise,  175 
Actions  and   Suits  against   the  Company 

or  contributoeies,  176 
Claims. 

In  general,  176 

Advances  by  Directors,  177 

Solicitors^  Bills,  177 

Salaries,  177 

Costs  of  obtaining  Act  of  Parliament,  177 

Policies,  177 

Advertisements,  178 

WJien  ba7'red  by  Statute  of  Limitations,  178 

CoNTRIBUTORrES. 

Who  may  be. 

Dvrectm-s,  178 

Provisional  Committee-men,  178 

Deimees,  180 

Trustees,  180 

Executors,  181 

£anhntpts,  182 

J  Ho(tec  o/  Shares,  182 

Persons  accepting  Shares,  183 

Former  Solder  of  Shares,  183 

Adventurer  who  had  relinquished  his  Shares, 
183 

Where  Shares  have  been  forfeited,  183 

Transferor  under  invalid  Transfer  of  Shares, 
184 

Transferee  of  Shares,  184 

TTAere  06/ec«  o/  Company  altered,  185 
Extent  of  Lmbilily  of. 

In  general,  186 


JPelii  (rati  icwscs  5e/o«  Transfer,  186 
Porrcnced  Money  and  Advances,  187 
Guarantie  to  return  Deposit,  187 
Cosfe  o/  Winding  up,  188 
Rights  of,  188 
Calls,  188 
Actions,  188 
Practice. 

Winding  wp  in  Chambers,  189 
Advertisement  of  Petition,  189 
Rehearing,  189 
Appeal,  189 

Order  to  stay  Proceedings,  189 
Discharging  the  Order,  190 
i'Virm  of  Master's  Certificate,  190 
Remewing  Master's  Report,  190 
Proof  of  Debt,.  191 
Service  of  Notice,  191 
Coste  o/  ITiteesses,  191 
4.— EXECUTION  AGAINST  SHARE- 
HOLDERS. 
Railway    and    otheh    Incokpobatbd    Com- 
panies, 191 
Joint-Stock  Companies,  192 
Limited  Liability  Companies,  192 
COMPANIES  CLAUSES  ACT,  192 
COMPENSATION.— See  Lands  Clauses  Con- 
solidation Act — Master  and  Seevant — 
Negligence. 
CONCEALING    THE    BIRTH     OF    DEAD 

CHILDREN,  192 
CONFLICT  OF  LAWS,  192 
CONSIGNEE,  193 
CONSPIRACY. 
The  Offence,  193 
Indictment,  193 
CONSUL.' — Power  to  administer  oaths   and  do 

notarial  acts,  see  18  &  19  Vict.  c.  42. 
CONTRACT. 
What  amounts  to  a  Contract,  194 
When  valid  or  illegal. 
In  general,  195 
As  being  contrary  to  Statute  or  Public  Policy, 

196 
In  Restraint  of  Trade  or  Residence,  196 
Construction  of  Contracts. 
In  general,  197 
Joint  or  several,  198 
As  to  the  Description  of  Article  contracted  for, 

198 
As  to  particular  Words. 
"  Say  not  less  than,"  198 
"About,"  198 
When  Performance  dependent  on  certain  Events, 

198 
Breach  before  Performance,  198 
Condition  precedent,  199 
To  procure  Employment,  199 
To  execute  Railway  Works,  199 
Rescission  and  Abandonment,  200 
CONTRACTOR.— See  Master  and  Servant. 
CONTRIBUTORY.— See  Company. 
CONTENTIONS  BETWEEN  NATIONS,  200 
CONVERSION. 
What  amounts  to  a  Conversion,  201 
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Extent  of  its  Operation,  201 
Monet  treated  as  Real  Estate. 

Consols,  201 

Trust  Monies,  201 
Election,  what  amounts  to,  202 
CONVICTION.— See  Justice  of  the  Peace- 
Sessions. 
COPYHOLD. 
Custom. 

Free  Bench,  202 

Heriot  Cmtmn,  202 
Sdebbndek  and  Admittance. 

Sufficiency  and  Legality  of  the  Surrender,  203 

Trustee,  203 

By  Way  of  Eecovery,  204 

Mandamus  to  admit,  204 

Devise  hy  unadmitted  Surrenderee,  204 
Fees  and  Fines,  204 
foefeituee,  204 

Enfranchisement — Costs  of  Petition  for 
Investment,  205 
COPYRIGHT. 
Books  and  other  Publications. 

Title  to  the  Copyright,  205 

Actions  and  Suits  for  Infringement  of  Copy- 


When  maintainaile,  206 
Undertaking  as  to  Damages,  207 
Dramatic  and  Musical  Pieces,  207 
Prints  and  Enseavings,  207 
Designs,  207 

Entry  on  Register  at  Stationers'  Hall,  208 
Assignment  of,  208 
CORONER.^Cotnpensation  to,  see  CouNTt. 
CORPORATION. —See  Company- Municipal 

COEPOEATION. 

COSTS,  AT  LAW. 
In  general. 

By  and  against  the  Crown,  209 

Concurrent  Proceedings  at  Law  and  in  Equity, 

209 
Motions  and  Rules. 
Oenerally,  209 

Rule  maJdng  Judge's  Order  a  Rule  of  Court, 
209 
Meaning  of  Words  "On  Payment  of  Costs"  in 

Judge's  Order,  209 
Appeal  from,  County  Court,  209 
Actions  hy  Pcmpers,  210 
'•PuU  Costs"  under  17  Car.  2.  c.  17,  210 
Special  Case  without  Pleadinys,  210 
Demmrrer,  210 
Plaintiff's  Right  to. 
Certificate. 
To  deprive  Plaintiff  of  Costs,  210 
To  give  Plaintiff  his  Costs,  210 
Recovery  hy  Verdict  of  less  than  40«.,  210 
Operation  of  the  County  Court  Acts  amd  other 
Inferior  Courts,  211 
In  general,  211 
Where  Title  in  Question,  211 , 
Balance  of  Account  [see  Amount  recovered, 

212] 
Judgment  hy  DefoAdt,  211 
Several  Plaintiffs  amd  Defendants  [see  Con- 
current Jurisdiction — Residence  and  Place 
of  Business,  211] 


Concu/iyeni  Jurisdiction — ResidenceandPlace 

of  Business,  211 
Officers  of  the  Cowrt,  212 
Tender  and  Payment  into  Court  [see  Aimyunt 

recovered,  212] 
Am/)unt  recovered,  212 
Judge's  Order  for  Costs. 
In  what  Cases,  213 
Whether   discretionary    or  imperative  on 

Judge  to  grant,  213 
Application  for,  213 
Appeal  from  Judge's  Decision,  214 
Suggestion  on  the  Roll. 
When  necessary,  214 
Affidavit ;  necessary  Averments,  214 
Defendant's  Right  to. 

For  not  proceeding  to  Trial,  214 
On  Discontinuance,  214 
Feigned  Issue,  215 
Security  fob  Costs. 
Application  for,  215 
Discharge  of  Order  for,  215 
Residence  Ahroad,  215 
Foreigners,  215 
Insolvents,  215 
Felons  under  Sentence,  215 
Taxation  of  Costs. 
Notice  of  Taxation,  215 
Scale  of  Taxation,  215 
Costs  in  the  Cause,  216 
Several  Issues,  216 
Several  Defendants,  217 
Two  Plaintiffs  suing  hy  one  Attorney,  217 
Evidence  occasioned  hy  Negligence,  2l7 
Search  for  Documents,  'ill 
Notice  of  Action,  and  to  admit,  217 
Witnesses,  217 
COSTS,  IN  EQUITY. 
In  genbeal,  218 
Petition,  219 

Re-hearing  and  Appeal,  219 
Motions,  220 

Case  sent  to  a  Court  of  Law;  220 
Administration  Suits,  220 
Ceeditoes'  Suits,  200 
Teustees  and  Executoes,  220 
Heir-at-Law,  221 
Next  Friend,  221 
Setting  off,  221 

Upon  what  Fund  chaeqeablb,  221 
Taxation  op  Costs. 

Practice  as  to,  in  general,  222 
What  Charges  are  allowed,  222 
Solicitors' Bills,  222 
Rate  op — Paupee  Suits,  222 
-  Seoueitt  foe  Costs,  222 
COSTS,  IN  CRIMINAL  CASES. 
Costs  of  Peobecution  foe  Assault,  223 
Ceiminal  Inpoemation,  223 
Taxation,  223 

Aptee  Removal  by  Ceetiobaei,  223 
Peactice,  224 
COUNSEL. — See  Baeeister — Costs. 
COUNTY. — Division  op  Counties  into  Dis- 
tricts, 224 
COUNTY    COURT.  — See    Costs  —  Inferior 
Court. 
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COVENANT. 
Covenants  bt  Implication,  224 
VoLONTART  Covenants,  225 
Dependent  ok  Independent  Covenants,  227 
Covenants  running  "with  the  Land,  227 
Discharge  of  Covenants,  227 
Constrdction  op  Covenants,  227 
In  general,  227 
In  Sestramt  of  Trade,  228 
Avxiliaiy  Covenant,  228 
As  to  Notice,  229 
Actions  and  Soits,  229 
CEIMINAL   LAW.— See  the  various   titles  of 
offences.     Also  titles  Costs,  in   Criminal 
Cases  —  Indictment  —  Justices    or    the 
Peace — Pleading — Practice — Sessions. 
CROWN. 

EigMsof,  229 
CEOWN  CASES  EESERVED,  229 
CUETESy,  229 

CUSTOM  AND  PRESCRIPTION,  230 
CUSTOM  OF  LONDON,  230 
CUSTOMS.— See  Revenue. 

DAMAGES. 
For  what  rbooverablb. 
In  general,  230 
Loss  of  Time  amd  Profits,  230 
Mental  Suffering,  230 
Legal  and.  actual  Injury,  230 
Substantial  or  Nominal,  231 
Criterion  and  Measure  of,  231 
Duty  of  Judge  to  direct  Jury  as  to. — See 
Carrier,  Damages  recoverable,  126 — Prac- 
tice, New  Trial. 
PlE.U)ING. 

Plea  in  Reduction  of  Damages,  231 
Plea  to  the  Damages  only,  231 
DEATH,  232 
DEBENTURES,  232 
DEBT,  ACTION  OP,  233 
DEBTOR  AND  CREDITOR. 
Of  the  Creditor. 
Rights  in  general,  233 
Suspension  of  Right  to  sue,  234 
Substitution  of  Separate  for  Joint  Liability,  234 
Assignment  of  Debts,  234 
Discharge  of  Debts,  233 
Composition  Deeds. 

When  and  how  far  binding,  235 
What  passes  wilder,  236 
What  Creditors  entitled  to  the  Benefit  of,  236 
Orda-  of  Payment  of  Debts,  237 
Judgment  Creditor,  237 

Favouring  particular    Creditors,    and   special 
Provisions,  237 
Proceedings  under  the  Arrangement  Act, 
7  &  8  ViOT.  ^.  70,  238 
DEED. 
Execution,  238 
Validity. 
As  against  the  Cron-n,  238 
Evidence  to  impeach,  239 
Fraudulent  Conveyance,  239 
Voluntary  Conveyance,  240 


Erasure  and  Alteration,  240 
Confirmation  of  voidable  Deed,  240 
Construction  and  Operation. 
In  general,  240 
Date  of  Execution,  241 
What  Property  passes,  241 
Merger,  241 
Recitals,  241 
Habendum,  241 
Schedules,  242 
Registration. — See  Judgment. 
Revocation,  242 

Setting  aside  and  reforming  for  Mistake, 
243 
DETINUE. 
When  maintainable,  243. 
In  what  Court,  244 
Payment  into  Court  in,  244 
Pleading,  244 
Execution,  244 
DEVISE. 
Construction  of,  in  general. 
General  Limitations  of  Estates,  244 
Condition  precedent  or  svisequent,  246 
Period  of  Vesting,  247 
Meaning  of  Words. 
"Issue,"  247 
"Children,"  247 
"Posthumous  Child,"  247 
"Swrvivors,"  248 
"Male  Heir,"  248 
"  Lawful  Heir,"  248 
" Living  at  Death"  248 
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"  Ey  Way  of  Jointure,"  249 
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What  Property  passes  by  the  Devise. 
In  general,  249 
Trust  Estate,  251 
Leaseholds,  251 
Legal  Estate  in  Mortgage,  251 
Tithes,  252 

Money  to  be  laid  out  on  Estate,  252 
Chose  in  Action,  252 
An'ears  of  Interest,  252 
After-acquired  Property,  252 
Particular  Limitations. 
Legal  or  Equitable,  253 
Trust  or  Beneficial,  253 
Joint  Tenancy  or  Tenancy  in  Common,  254 
Fee  Simple,  25  i 
Estate  Tail,  256 
Estate  for  Life,  257 
Vested  or  Contingent  Estate,  258 
Absolute  Gift  of  Personalty,  260 
Estate  per  Autre  Vie,  260 
Executory  Deiise,  260 
Right  of  Pre-emption,  261 
Charges,  261 

Devise  for  Payment  of  Debts,  262 
Trust  for  Sale,  263 
Void  Devise. 
Remoteness,  264 
Lapse,  265 

DISEASES  PREVENTION,  265 
DISENTAILING  DEED,  265 
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DISTRESS. 

Who  mat  distrain,  266 

What   Goods  are  Distrainable,  and   tor 

WHAT   they    mat   BE   DISTRAINED,    266 

Goods  fraudulentlt  ebmoved,  266 

Suspension  of  Right  ip  distrain,  267 

When   the  Distress   operates  as  a  Dis- 
charge, 267 

Notice  and  Abandonment  of  Distress,  267 

Wrongful  and  excessive  Distress,  268 

Pound  Breach,  268 
DIVORCE,  268 
DOMICIL,  269 

DONATIO  MORTIS  CAUSA,  270 
^  DOWER. 

Election,  271 

When  barred,  271 

Prioritt,  272 

Proceedings  for,  272 

EASEMENT. 
What  is  an  Basement,  272 
How  THE  Right  may  be  acquired,  272 
Pleading  and  Evidence,  273 
EAST  INDIA  COMPANY,  273 
ECCLESIASTICAL  CO0RT,  273 
ECCLESIASTICAL    LAW.  —  See    BuRiiL  — 
Clergy  —  Church  —  Churchwardens  aud 
Overseers. 
EJECTMENT. 

When  maintainable. 
lessor's  Title. 
In  general,  274 
Must  be  a  Legal  fiMe,  274 
Tenants  im  Common,  275 
Assigns,  275 
Notice  to  quit  and  Demand  of  Possession,  275 
Satisfied  Terms,  275 
Practice  and  Procedure. 
Appearance  and  D^ence,  275 
Service,  276 

Particulars  of  Premises,  276 
Lease  or  Agreement  under  1  Geo.  4.  c.  87,  276 
Jiidgmemi,  276 

ExoMtion — Vfrii  of  lieAiiviion,  276 
Mesne  Profits,  276 
Pleading,  277 
Costs,  277 

ELEGIT,  277 

EMBEZZLEMENT. 
The  Offence,  in  general,  277 
Receipt  by  Servant  for  and  on  account  of 

HIS  Master,  278 
Venue,  278 
Evidence,  278 
ERROR. 
Where  it  lies,  279 
Quashing  and  setting  aside,  279 
Practice  and  Pbooedueb. 

In  general,  279 

Error  to  ike  House  of  Lords,  279 

Special  Case,  279 

BiU  of  Exceptions,  280 
Costs,  280 
ESCHEAT,  280 


ESTOPPEL,  280 
EVIDENCE. 
General  Points. 

Evidence  wnade  admissible  hy  Consent,  283 

JvMdal  Notice,  283 

Admissibility  of  Unstamped  Documents,  283 

Admissibility  of  Pa/rticulars,  284 

Proof  of  Handwriting,  284 

Admissibility  of  Conduct,  284 

Contradiction  of  Witness,  284 

Proof  of  Deed  by  Admisdon  of  Party  executing, 
284 
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Records  and  Judicial  Documents,  284 
PoBLic  Documents,  286 
Private  Writings. 

Entries  of  Deceased  Persons,  285 

Survey  and  Presentment  of  Jury,  286 
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Agreements,  286 

Maps,  286 
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Letters,  287 

Bills  of  Costs,  287 
Secondary  Evidence. 

In  general,  287 

Notice  to  produce,  288 

Search,  288 
Parol  Evidence,  288 

Hearsat  Evidence  and  Declarations,  289 
Privileged  Communications,  289 
Presumptive  Evidence,  290 
Admissions. 
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Under  Notice  to  admit,  291 

By  Conduct  of  Party,  291 
Confessions,  291 
Depositions. 
Caption,  292 

Examination  of  Witness  on,  292 

Admissibility  of,  in  Absence  of  Witness,  292 
Prior  Convictions,  292 
Practice,  in  Equity,  292 

EXCHANGE,  294 

EXECUTION. 
On  a  Sundat  and  collusively,  295 
Where  the  Sum  recovered  does  not  exceed 

20«.,  295 
Upon  Rules  and  Orders,  295 
Where  Judgment  registered,  295 
What  Property  may  be  taken,  295 
Elegit,  295 
Setting  aside,  295 

EXECUTOR  AND  ADMINISTRATOR. 

Grant  of  Administration. 

By  what  Jurisdiction,  296 

Operation  of;  Title  by  Belation,  296 
Rights,  Duties  and  Disabilities. 

Indemnity  against  Covenants,  296 

Setting  off  Debts  due  to  the  Deceased,  296 

Carrying  on  Trade,  296 
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night  of  Action,  when  suspended,  298 
Liabilities. 

Em-  Testator's  Debts,  298 
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For  Sums  improperly  deaU  with,  299 

For  Interest,  299 

To  Costs,  299 

To  Co-executors  in  respect  of  Assets,  300 
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executok  de  son  toet,  301 
Actions  and  Suits  by  and  aoainst. 

^]'7lat  Actions  maintainable,  301 

When  maintainable,  301 

Devastavit,  302 

Pleas,  302 

Set-off,  302 

Praetice,  302 
EXTENT,  302 

FACTOR. — See  Pkinoipal  aud  Agent. 
FACTORY,  303 
FALSE  IMPRISONMENT. 
Action  fok  ;  Evidence  and  Damages,  303 
Justification  of  the  Impkisonmbnt. 
Defence  of  Possession,  303 
To  preserve  the  Peace,  304 
Suspicion  of  Felony,  305 
FALSE  PRETENCES. 
What  constitdtes  the  Offence,  305 
Indictment  fob,  306 
Evidence,  306 
FALSE  REPRESENTATIONS.  — See  Feaud 
and  Miskepeesentation. 

FAMILY  COMPROMISE,  307 

FEIGNED  ISSUE,  307 

FIERI  FACIAS.— See  Execution. 

FINE  AND  RECOVERY. 

Yaliditt  of,  in  geneeal,  307 
Pasties'  Naiies,  307 

Dispensation     with     Husband's     Conoue- 
EENOB,  307 

Enlabging  Time  foe  eetubning  the  Com- 
mission, 307 

Cebtifioate,  307 

Affidavit,  308 
FISH  AND  FISHERY,  308 
FIXTURES.— See    Landloed    and   Tenant— 

Teovee. 
FOREIGN  JUDGMENT,  308 
FOREIGN  LAW,  308 
FOREIGN  PRINCE,  309 
FORFEITURE.— See  Le^vse. 
FORGERY,    AND    UTTERING    FORGED 
INSTRUMENTS. 

Bills  and  Notes,  309 

Wabbants,  Ohdees  and  Requests,  310 

Teansfkrs  op  Shaees,  310 

Uttehixg,  310 
FORMEDON. — See  Limitations,  Statute  of. 

FRAUD  AND  MISREPRESENTATION. 
Action  fob,  310 
Relief  against,  in  Equity,  311 


FRAUDS,  STATUTE  OF. 

Opeeation  of  the  Statute,  313 
Conteacts  eequieed  to  be  in  Writing. 

Concemincf  an  Interest  in  Land,  313 

For  Leases — Surrender  by  Operation  of  Law, 
314 

To  anmerfor  Debt,  &c.  of  Another,  314 

Part  Performance,  314 
What  a  sufficient  Note  ok  Memorandum 

in  Weiting,  315 
Acceptance  and  Receipt,  316 
Pleas,  317 
FRIENDLY  AND  BENEFIT  SOCIETIES. 
Illegal  Societies,  317 
Rights  and  Powees  of  the  Trustees,  317 
Rules  and  Regulations,  317 
Loans  and  Advances,  318 
jueisdiction  of  justices,  318 
Aeeiteation,  319 
Qualification    of    Member    to    vote    foe 

Member  of  Paeliament,  320 
Duties  and  Liabilities  of  Offioees,  320 
Dissolution  of,  321 

GAME,  321 
GAMING. 

What  is,  321 

Wagebing  Contracts,  322 

Secueities,  322 

Racing,  322 

Action  foe  Monet  lost  by  Gaming,  322 

GAS. — See  Larceny — Limitations,  Statute  of. 

GOODS    SOLD    AND    DELIVERED.  —  See 

Sale. 
GRAMMAR  SCHOOL.— See  School. 
GRANT. — See  Wateecouese — Wat. 
GUARANTIE. 

Construction  of,  323 

considbeation — statement  of,  and  evidence 

to  explain,  323 
Liability  on. 
Extent  of,  323 
Dischojrge  of,  324 
GUARDIAN.  —  See    Infant  —  Parent    and 
Child. 

HABEAS  CORPUS. 
When  and  by  whom  geanted,  324 
Application  foe  and  Retuen  to  the  Writ, 
324 
HACKNEY  CARRIAGE,  325 
HAHBOUR,  325 

HEALTH.— See  title  Public  Health. 
HIGHWAY. 

What  is  a  Highway,  326 
Dedication,  326 
subveyob,  326 
Liability  to  repair. 
In  general,  326 
Order  of  Justices  to  indict,  327 
IndifUiient,  327 
Emdenee  of,  327 
Costs,  328 
Obsteuction  of,  328 
Divesting  and  stopping  up,  328 
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HUSBAND   AND   WIFE.— See  Babon   and 

Feme. 

IMPRISONMENT.— See  Aukest— False  Im- 

PBISONMENT — INSOLVENT — PeISONER. 

INCLOSURE. 

CONSTEnOTION  OP  AcTS,  329 
Al/LOTMENT. 

To  the  Lord  of  the  Manor,  329 
To  Commoners,  329 
In  Um  of  Tithe,  330 
Award  of  Commissioner,  530 
INCUMBERED  ESTATES  ACT,  330 
INDECENT  EXPOSURE,  330 
INDEMNITY,  330 
INDIA. — See  East  India  Company. 
INDICTMENT. 
Indictable  Offence,  331 
Yekue,  331 

Joinder  of  Offences,  331 
Refebence  to  former  Count,  332 
Pabties'  Names — Idem  Sonans,  332 

INFANT. 
Maintenance,  332 
Advancement,  332 

Sale  and  Disposition  of  Peopertt,  333 
Liability. 

Cmtraots,  333 

Torts,  333 
Guardian. 

Appointment  of,  333 

Payments  and  Allowance  to,  334 

Liability  of,  334 
Custody  of,  334 
Ward  op  Court,  334 
Actions,  335 
INFERIOR  COURT. 
County  Courts. 

Jurisdiction,  in  general,  336 


Liabilities,  336 

Bights,  Powers,  and  Duties,  337 
Bailiffs,  337 
Cannes  of  Action  within  the  Jurisdiction. 

In  general,  337 

Eemlence  of  Pa/rties,  338 

Abam^Umment  of  Excess,  338 

Where  Title  to  Lands  or  Hereditaments  comes 
in  question,  338  • 

Bills  of  Exchmge,  339 

Arbitrations,  340 

Legacies,  340 

Though  Cause  of  Action  not  arise  in  the  Dis- 
trict, 340 
Interpleader  Svmmons,  340 
Becovery  of  Possession  of  Tenements,  341 
Practice, 

Form  of  Plaint,  341 

Particidars,  342 

Jury,  342 

Nonsuit,  343 

New  Trial,  343 

Judgment  Summons  and   Commitment  for 
Non-payment  of  Debt,  343 
Appeal  from. 

In  what  Cases  it  lies,  344 


Statement  of  Case  and  Practice  thereon,  345 
Costs  on,  345 
BoROUQH  Courts,  346 
Court  Baron,  346 
Stannaries,  347 
Removal  of  Causes,  347 
INFORMATION,  347 
INJUNCTION. 
Special  Injunction. 
When  granted  or  decreed. 
In  general,  347 
To  protect  a  Legal  Right,  350 
Trade  Marks,  350      " 
Nuisances,  350 
When  refused  or  dissolved,  351 
To  besteain  Peoceedings  at  Law. 
Before  Verdict,  354 
To  stay  Judgment  or  Execution,  354 
Breach  of,  354 
Practice. 

Application  for  Injunction,  355 
Dissolving  the  Injunction,  355 
Amendment  of  Bill,  355 
CosU,  355 
INNKEEPER,  356 

-INQUISITION. — See  False  Imprisonment. 
INQUIRY,  WRIT  OF,  356 
INSOLVENT. 
Protection  from  Process, 
Petition,  356 
Final  Order,  Effect  of. 
In  general,  357 

Where  Debts  are  omitted  or  errortepusly  stated 
in  the  Schedule,  357  " 
Fraudulent  Con/veyances,  357 
Bills  of  Sale,  357 
Discharge. 

Construction  and  Operation  of  Statutes,  357 
When  entitled  to,  358 
Effect  of  upon  the  vesting  Order,  358 
Operation  of. 
In  general,  359 

As  regards  Debts  in  Schedule,  359 
Bills  of  Exchange,  359 
On  other  Property,  359 
Agreement  to  withdra/w  Opposition  to  Dis- 
cha/rge,  359 
Pleadings  and  Evidence,  359 
WaiTant  of  Attorney  to  Official  Assignee,.  360 
Assignees. 

lAahilityof,  360 

Powers  and  Rights  of,  over  Debtor's  Property, 

361 
Actions  by  and  against,  .361 
Right  op  Insolvent  to  sue,  361 
Rights  op  Scheduled  Ceeditoes,  361 

INSPECTION. — See   Evidence  —  Production 

AND  Inspection  of  Documents, 
INSURANCE. 
Insurance  on  Lives. 

Nature  of  the  Contract,  361 

By  one  Office  in  Another,  362 

Absence  of  Interest,  362 

Misr^resentations  and  untrue  Answers,  363 

Variation  of  Policy  from  Agreement,  363 

Right  to  the  Policy,  363 
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Assiffnmeivlof  the  Policy,  363 
Forfeiture  of  the  Policy,  364 
Insukanoe  against  Fire. 

The  Contract,  ConMruetion  of,  364 
Insurable  Interest,  364 
Alteration  of  the  Risk,  364 
Who  entitled  to  Benefit  of  the  Inswrance,  365 
Insurance  against  Accidents,  365 
Insdkance   against   Loss    fkom   Want   of 
ixtegeitt,  365 
INTEREST. 

When  eecoverable  gexekallt,  365 
Demand  of,  365 
Rate  of,  365 

Indorsement   of   Claim    for   on   Writ   of 
Summons,  366 
INTERPLEADER  ISSUE,  366 
INTERPLEADER  SUIT,  366 
ISLE  OF  MAN,  367 

JEWS.— See  Oath. 

JOINT -STOCK   COMPANY.  — See    Bankers 

AND  Banking  Company^ — Comfant — Mine. 

JUDGE  —  Disqualification   on   Ground    of 

Interest,  367 
JUDGMENT. 
For  Want  of  a  Plea,  368 
For  not  proceeding  to  Trial. 
As  in  Case  of  Nonsuit. 

Since  the  Commrni  Law  Procedv/re  Act,  368 
Before  Issue  joined,  368 
After  Peremptory  UndertdHng  to  try,  368 
In  other  Cases,  368 
After  Notice  to  try,  369 
After  Verdict. 

Signing  and  entering  up,  369 
Nunc  pro  Tune,  369 
Arrest  of,  370 
Non  obstante  Veredicto,  370 
Revival  of,  370 
Release  of,  370 

Charge  on  Lands,  under  1  &  2  Vict.  o.  110. 
Upon  what  Property  charged,  370 
Entry  of  Satisfaction,  370 
Segistrationof,  370 
Priority  of,  371 
Proceedings  upon,  in  Equity,  371 
Rights  of  Judgment  Creditors,  372 
JURISDICTION. 
Of  Courts,  372 
Of  Judges,  373 
JURY. 
Common  Juries. 
Summoning,  373 
Qualification,  373 
Special  Juries. 
Obtaining,  373 

Nominating  and  reducing,  374 
Obtained  for  Delay,  374 
Certificate  for,  374 
Other  Matters,  374 
Challenge,  374 
Discharge,  375 
In  County  Courts,  373 
JUSTICE  OF  THE  PEACE. 
Qualification,  375 


Jurisdiction  and  Duty. 
Generally,  375 

Informations,  SumTnomes  and  Warrants,  377 
In  Cases  of  Breach  of  the  Peace,  377 
Where  Justices  are  interested,  377 

Rule  requiring  Justices  to  act,  378 

Orders,  378 

Convictions  and  Commitments,  379 
JUVENILE  OFFENDERS,  381 

LABOURER. — See  Master  and  Servant. 
LANCASTER,  381 
LANDLORD  AJ^D  TENANT. 
Op  the  Tenancy. 

From  Year  to  Year,  381 
At  WUl,  382 
Determination. 
Surrender,  382 
Notice  to  quit,  383 

Forfeiture,  for  insuffideni  Distress,  383 
Contracts  between. 
For  Repairs,  383 
Relating  to  Husbandry,  386  • 
For  Quiet  Unjoyment,  387 
To  give  up  Possession,  387 
Of  the  Rent. 
Contracts,  387 
Payment,  388 
Apportionment,  388 
Arrears,  388 
Action  for,  388 
Tenant's    Power   to    dispute    Landlord's 

Title,  388 
Attornment,  388 
LANDS  CLAUSES  CONSOLIDATION  ACT. 
Purchase  by  Agreement,  389 
Compulsory  Powers  of  Purchase. 
When  they  may  he  exercised,  389 
What  is  an  Exercise  of,  390 
Taking  part  of  a  Manufactory,  390 
Notice  to  take  Lands,  391 
Assessment  of  Compensation. 
By  Arbitration. 
In  what  Cases,  392 
Appointment  of  Arbitrator,  392 
Declaration  by  Arbitrator  and  Umpire,  392 
Form  and  Validity  of  the  Award,  392 
Costs  of  Arbitration,  393 
Taking  up  tJie  Award,  393 
By  a  Jury. 

Warrant  to  summon  Jury,  393 
QuaUflcation  of  Jury,  394 
For  what  Compensation  may  be  assessed,  394 
Costs  of  the  Inquiry,  396 
Entry  on  Lands,  396 
Application  of  Compensation. 
In  Discharge  of  Incumbrances,  397 
Purchase  of  other  Lamds,  397 
Where  Land  is  in  Lease,  398 
Payment  of  small  Sums  to  PaHies,  398 
Investment  of  Compensation,  398 
Costs  of  Deposit  and  Investment  of  Compensa- 
tion, 399 
Conveyance  op  Copyhold  Lands,  400 
LAND-TAX. 

What  Property  may  be   assessed  to  the 
Land-Taz,  401 
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Mode  op  assessing  Pabishes  and  PIiAOBs 

WITHIN  Divisions,  401 
Eedemption  op,  401 

LARCENY. 
What  oonstitutes  the  Oppence. 
As  regards  the  takvng. 

In  general,  402 

Ownership,  403 

Lost  Property,  403 

Presumption  from  Possession,  403 

Husband  and  Wife,  404 

Determination  of  JBaUment,  404 
As  regards  the  Thing  taken,  404 
Fbom  a  Counting  House,  404 
By  Clerks  and  Servants,  404 
By  Post  Oppioe  Servants,  404 
From  the  Person,  405 
Indictment,  405 
Evidence,  405 

LRASE. 
Contracts  foe  Leases,  405 
Lease  or  Agreement,  406 
Foe  Lives,  406 
Option  op  taking,  406 
Counterpart,  406 
Construction  and  Operation. 
Premises,  Fixtwes,  &c.,  406 
Covenants,  407 
By  Way  of  Estoppel,  407 
Non-Execution  by  Lessor,  407 
Assignment,  407 
Surrender,  408 
forpbiture,  408 
Renewal,  408 
Reforming,  409 
LEGACY. 

CONSTEUCTION   OP. 

Jn  general,  410 
Gift  hy  Implication,  410 
Meaning  of  Words,  411 
Who  TAKE  AS  Legatees. 
Generally,  411 
Descri^ptum  of  Legatee,  411 
Gift  to  a  Class. 

When  ojnd  how  ascertained,  413 

Distribution  per  Capita  or  per  Stirpes,  413 

Neia-of-Kin,  414 

Representatives,  415 

FamUy,  415 

Offspring,  415 

Issue,  416 

Children,  416 

Illegitimate  Children,  416 
What  Property  passes. 
In  general,  417 
Monies,  418 
Dividends,  418 
What  Interest  vests. 
Absolute,  418 
For  Life,  419 
Joint  Tenancy,  420 
Trust  or  Beneficial,  420 
Sepcurate  Use,  421 
On  what  Property  chargeable,  421 
Vested  oe  Contingent. 
In  general,  422 
Period  of  Vesting,  423 

Digest,  1850—1855. 


Specific  and  Demonstrative,  428 

Cumulative  or^Subbtmutional,  428 

Conditional,  429 

Survivorship,  430 

Payment  op,  430 

Investment,  431 

Abatement,  431 

Ademption  and  Satisfaction,  431 

Remission  op  Debt,  432 

Assent  of  Exbcutoe,  432 

Forfeiture,  433 

Void,  433 

Revoked,  434 

Lapsed,  434 

Residue,  435 

Interest  on,  435 

Annuity,  435 

Recovery  of  Legacy,  438 

Rights  and   Liabilities   of   the  Legatee, 

438 
Legacy  Duty,  439 

LIBEL. 

Publication. 

Generally,  442 

In  Newspapers,  442 

Reports  cf  Judicial  Proceedings,  442 

Privileged  CommAmicatyms,  4i2 

JvMification  of,  442 
Action  fob. 

Pleadings,  443 

Evidence  of  Authorship,  443 
Scire  Facias  on  Recognizances,  443 
Information  foe,  443 

LICEKCE,  444 

LIEN,  444 

LIGHT,  444 

LIMITATIONS,  STATUTE  OF. 
When  available. 
In  general,  445 
In  Actions  and  Suits  relating  to  Real  Property 

under  Z&iWill.i.c.  21,  445 
In  Actions  on  SpeciaUies  under  3  <t  4  WiU.  4. 

0.42,  448 
Local  and  Personal  Statutes  under  5  <fc  6  Vict. 
c.  97,  448 
Computation  op  Time,  448 
How  the  Statute  may  be  baered. 
Promise  or  Aclmowledgm/mt,  449 
Part  Pa/ym,ent,  451 
Pleading  and  Evidence,  453 

LOTTERY,  454 

LUNATIC. 

Contracts  and  Conveyances,  454 
Property  op,  454 
Allowance  out  op  Estate  of,  455 
Maintenance. 
Applifiotion  of  Property  for,  455 
Justices'  Orders  for  Maintenajnce  and  Settle- 
ment. 
Under  8  <i  9  Vict.  c.  126,  455 
Costs  and  Expenses,  456 
Prior  Order  umappealed  against,  457 
Appeal  against,  457 
Committee,  457 
Custody  and  -Controul,  458 
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Commission. 

Leare  to  attend  Execution  of,  458 

Superseding,  458 

Coats  of,  458 
Pkaotice,  459 
County  Asylum,  459 

MALICE. 
Malicious  Pkoseoution,  460 
Malicious  Legal  Pbooebdings,  460 
MANDAMUS. 
When  it  lies. 

In  general,  461 

To  Quarter  Sessions,  462 

To  Inferior  Courts,  462 

To  the  Lords  of  the  Treasury,  462 

To  Public  Com/paraes  and  Commissioners,  462 
Wkit  of. 

Service,  462 

Pleadings,  462 
Costs,  463 

MANSLAUaHTER,  464 
MARKET.— See  Eate;  Poor-rate. 
MARRIAGE. 

Validity  op,  464 

Conteaot,  464 

Settlement,  464 

Peooe  of,  465 

Breach  of  Pkomisb  op,  465 

MASTER  AND  SERVANT. 
Contract  of  Hiring. 

Construction  of,  in,  general,  466 

Validity  of,  466 

Yearly  Siring,  466 

Determination  of,  466 

Wages  contrary  to  the  Truck  Act,  466 
Rights  of  Master  and  Servant,  466 
Liability  of  the  Master. 

For  Acts  of  Servants,  467 

For  Acts  of  Contractors,  468 

For  Injuries  to  Servants,  469 
Jurisdiction  of  Justices. 

Over  Servants  absenting  themselves  or  neglecting 
their  Work,  469 

To  enforce  Payment  of  Wages,  470 

MERGER,  470 

METROPOLITAN  BUILDING  ACT,  471 

METROPOLITAN  PAVING  ACT,  471 

METROPOLITAN  POLICE  MAGISTRATES. 
See  Justice  of  the  Peace. 

MINE. 

Grant,  471 

Lease,  472 

Company. 

Powers,  Duties  and  Liabilities,  in  general,  472 
Liability  for  Injuries  in  Workmg  Mines,  473 

Cost-Book  System,  474 

Shares,  Sale  and  Transfer  of,  474 

Inspection  of,  474 

MISDEMEANOUR,  474 

MONEY  COUNTS. 
Money  paid,  474 
Money  lent,  475 
Money  had  and  received,  475 


MORTGAGE. 
Constitution  and  Extent  op,  476 
Equitable  Mortgage,  478 
Statutory  Mortgage,  479 
Mortgagor     and     Mortgagee  —  relative 

Position  op,  479 
Rights  op  the  Mortgagor,  480 
Rights    op    the    Mortgagee    and    Others 

claiming  under  him,  480 
Possession  of  Mortgagee,  481 
Lost  Title  Deeds,  481 
Priority,  482 
Tacking,  483 
Liability  to  Debts,  483 
Power  op  Sale,  484 
Assignment,  484 
Right  to  redeem,  484 
Redemption  and  Reconveyance,  484 
Eoeeclosdre,  485 
Recbivee,  487 
Accounts,  488 
Interest,  488 
Costs,  488 
Practice,  489 

MORTMAIN,  489 

MUNICIPAL  CORPORATION. 

Charter  op  Incorporation,  492 
Qualification  op  Members,  493 
Election  op  Members. 

Aldermen  and  CowncUU/rs,  494 

Voting  Papers,  494 
Burgess  Roll. 

Who  to  he  on,  495 

Kemsimg,  495 

Signing,  495 
Appointment,  Salary,  and  Duties  op  Offi- 

CEES,  496 
Compensation  to  Opficees,  497 
Town  Clbkk,  497 
Bye-laws,  497 
BoEouGH  Fund,  497 

MURDER,  498 

MUTINY,  498 

NEGLIGENCE,  498 

NEWSPAPER.— See  Stamp. 

NEW  TRIAL.— See  Practice. 

NIGHT  POACHING,  499 

NOTICE. — See  Action — Evidence — Landlord 

AND  Tenant — Practice. 
NUISANCE. 
Action  for,  499 
Abatement  op,  500 
Outlawry,  500 
Oath,  500 

Parent  and  Child,  501 
PARLIAMENT. 

■I.— RIGHTS  AND   PRIVILEGES    OF 

MEMBERS,  503 
2.— PRACTICE  OP,  503 
S.— REGISTRATION  OF  VOTERS. 
Qualification. 

Personal  Disqualification,  503 
Conveyances  to  multiply  Votes,  503 
In  Cities  and  Borcrughs,  503 
In  Counties,  604 
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Notice  op  Claim,  S05 
NoTioE  OP  Objection,  505 
Pbacticb. 

Signing  Case,  605 
Delivery  of  Paper  Boohs,  605 
Hearing,  506 
4.— BRIBERY,  505 
PARTIES  TO  ACTIONS. 

PlAINTIPPS,   506 
DaiEITDAlITS,   607 

PARTIES  TO  SUITS. 
Necbssart  oe  Pbopeb  Parties. 

Gemerally,  607 

Achnini^cction  Suits,  609 

Creditors'  Suits,  609 

Mortgage  Suits,  510 
Joinder  of,  510 
Objections  as  to,  511 

PARTITION,  511 

PARTNERS. 

Partnership. 

Consttkition  and  Effect  of. 
In  general,  512 
PaHicipaUon  of  Profits,  513 
IHssolvtion  of. 

What  amownts  to,  513 
Notice  to  dissolve,  513 
Cause  of  dissolution,  513 
Agreement  to  dissolve,  513 
Construction  and  Validity  of  Contracts  creating 

it,  513 
Change  of  Firm,  514 
^ect  of  Death  of  PaHner,  515 
Accounts,  616 
Rights  and  Liabilities,  516 
Powers  and  Disabilities,  517 
Actions  and  Sdits,  517 

PATENT. 

When  valid  or  void. 

Novelty  in  the  Invention,  518 

New  Conibimation,  519 

Entering  Caveat  against,  519 

Error  in  Enrolment,  619 
Speoipioation. 

Validity  and  Construction  of,  519 

Emrolment  amd  Disclcamer,  520 
Extension  op  Letters  Patent,  520 
Repealing  Letters  Patent,  622 
Assignment  and  Licence  to  use,  623 
Infringement. 

Whxit  ammmts  to,  523 

Injwnction  and  Account,  523 

Action  for. 
Pleas,  524 

Pa/rticuUvrs  of  Breaches  and  OTyecHons,  525 
Inspection  of  Machinery,  525 

PAUPER.— See  Costs,  Practice. 

PAVING. — See  Metropolitan  Paving  Act 
—Wat. 

PAWNBROKER,  625 
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AN 


ANALYTICAL    DIGEST 

op  THE 

CASES  REPOETED  AND  PUBLISHED 
From  Trinity  Term  1850  to  Michaelmas  Term  1855, 

AND  CONTAINED  IN 

THE    LAW    JOURNAL    REPORTS, 
^nir  otSer  (Kommporarg  Heports; 

WITH 

REFERENCES  TO  STATUTES  AND  RULES  OF  COURT  WITHIN  THE  SAME  PERIOD. 


ABATEMENT. 

[See  Alies — Nuisance.] 

(A)  Of  Action. 

(a)  By  Death  of  Parties, 
{b)  JBy  Death  of  Parties  ietween  Verdict 
and  Judgment. 

(c )  By  Marriage. 

(d)  By  Barikrwptcy  a/nd  Insolvency. 
Pleas  in. 
(a)  Nonjoinder  cmd  Misjoinder  of  Parties. 


(B) 


(A)  Of  Action. 
(a)  By  Death  of  Parties. 
[See  IS  &  16  Vict.  c.  76.  ss.  40,  135,  136 
138,  139, 140.] 

(6)  By  Death  of  Parties  between  Verdict  cmd  Judg 


137, 


[See  IS  &  16  Vict.  c.  76.  ».  139.] 

The  Court  will  not  depart  from  a  general  rule  of 
practice  in  order  to  do  substantial  justice  in  a  parti- 
cular case.  The  Court  gives  a  party  leave  to  enter 
judgment  nwnc  pro  twno  after  the  expiration  of  two 
terms,  only  when  the  delay  has  been  the  act  of  the 
Court  itself.  Therefore,  where  the  executrix  of  a 
plaintiff  (who  had  died  after  verdict)  was  unable  to 
get  probate  of  the  will  on  account  of  a  caveat  entered 
in  the  Ecclesiastical  Court  by  the  defendant  for  the 
purpose  of  delay,  this  Court,  though  reluctantly,  re- 
fused to  give  leave  to  enter  judgment  mmcpro  tunc 
DieEST,  1850—1855. 


after  the  expiration  of  two  terms.  Free/ina/n  v. 
Tra/Rch,  or  Tranah,  21  Law  J.  Eep.  (n.s.)  C.P. 
214  ;  12  Com.  B.  Rep.  406. 

(c)  By  Ma/rriage. 
[See  16  &  16  Vict.  o.  76.  ».  141.] 

(d)  By  Bankruptcy  and  Insolvency  of  Plaintiff. 
[See  IS  &  16  Vict  c.  76.  b.  142.] 

(B)   PlEAS  IN. 

(a)  Nonjoinder  and  Misjoinder  of  Parties. 
[See  IS  &  16  Vict.  c.  76.  ss.  34—40.] 


ABDUCTION. 

A  girl  under  sixteen  having  been  persuaded  by 
the  prisoner  to  leave  her  father's  house,  and  go  away 
with  him  without  her  father's  consent,  in  pursuance 
of  the  arrangement  between  them,  left  her  home  alone 
and  went  to  a  place  appointed.  There  the  prisoner 
met  her.  They  then  went  away  together  to  a  distant 
place,  not  intending  to  return: — Held,  that  there 
was  a  "taking"  of  the  girl  by  the  prisoner  within  the 
meaning  of  the  statute  9  Geo.  4.  c.  31.  s.  20.  when 
he  met  her  at  the  appointed  place,  and  went  away 
with  her;  and  that  there  was  then  a  taking  of  her 
out  of  the  possession  of  her  father,  as  until  the  pri- 
soner took  her,  she  had  not  absolutely  renounced 
her  father's  protection,  but  would  presumably  have 
returned  home  had  she  failed  to  meet  the  prisoner. 
Regvna  v.  Mamhtelow,  or  ManJdletow,  22  Law  J. 
Eep.  (N.s.)  M.C.  115;  1  Dears.  C.C.R.  159. 
B 


ACCORD  AND  SATISFACTION. 


ACCORD  AND  SATISFACTION. 

(A)  What  amounts  to  qeneballt. 

(B)  ExEcnTOKT  Accords — Performance. 
(C  )  By  A  Stranger. 

(D)  Pleadings. 


(A)  What  amounts  to  generally. 

In  assumpsit,  the  first  count  stated  that  A  and  B 
were  tenants  of  certain  chambers  to  one  C  at  a  cer- 
tain rent,  payable  quarterly,  and  that,  in  considera- 
tion that  A  and  B  would  underlet  the  chambers  to 
D  at  a  certain  rent,  payable  quarterly,  D  promised 
A  and  B  that  he  would  pay  the  said  rent  to  C,  and 
that  if  he  did  not  do  so  he  would  indemnify  A 
and  B  in  respect  thereof  and  pay  the  same  to  them ; 
and  the  breach  assigned  was  non-payment  by  D  of 
the  rent  due  from  A  and  B  to  C.  Plea,  that  before 
the  rent  came  due  from  A  and  B  to  C  it  had  been 
agreed  between  A,  for  and  on  behalf  of  himself  and 
B,  with  his  authority,  and  D,  that  D  should  deliver 
up  the  possession  of  the  chambers  to  A,  and  that 
in  consideration  thereof  D  should  be  discharged  from 
further  liability  for  rent,  and  that  D  did  accordingly 
deliver  up  possession  to  A  which  he,  on  behalf  of 
himself  and  B  accepted : — Held,  that  this  set  up  a 
good  defence  by  way  of  executed  contract.  Smith 
V.  Lovell,  20  Law  J.  Eep.  (n.s.)  C.P.  37;  10  Com. 
B.  Kep.  6. 

The  indorsee  of  a  bill  of  exchange  is  entitled  to 
proceed,  in  an  action  against  the  acceptor,  for  the 
recovery  of  costs,  though,  pending  the  action,  pay- 
ment in  full  satisfaction  of  the  amount  of  the  bill 
with  interest,  and  all  monies  due  thereon,  be  made 
hy  another  party  to  the  bill  and  accepted  by  the 
plaintiff.  Where,  therefore,  to  a  declaration  against 
the  acceptor  of  a  bill  of  exchange  for  491.  Ifo.  in- 
dorsed by  W  T  to  the  plaintiff,  the  defendant 
pleaded,  first,  rum  accepit;  secondly  (puis  darrein, 
continuance),  that,  after  the  pleading  the  first  plea, 
W  T  had  paid  to  the  plaintiff,  then  being  the  holder 
of  the  bill,  and  the  plaintiff  had  accepted  601.,  being 
the  full  amount  of  the  bill,  and  all  interest  due 
thereon,  in  full  satisfaction  and  discharge  of  the  said 
bill,  and  of  all  monies  due  and  payable  on  account 
and  in  respect  thereof, — Held,  on  demurrer,  that  the 
plea  was  no  bar  to  the  further  continuance  of  the 
action.  Goodwin  v.  Cremer,  22  Law  J.  Rep.  (n.s.) 
Q.B.  30. 

To  a  declaration  in  covenant  on  a  bond,  the  defen- 
dant pleaded  that  after  the  making  of  the  bond,  and 
before  any  of  the  breaches  of  covenant  alleged,  M 
and  others  as  his  sureties  executed  and  delivered  to 
the  plaintiffs  another  bond  (to  the  same  effect  as 
that  declared  upon)  in  full  satisfaction  and  discharge 
of  the  bond  in  the  declaration  mentioned,  and  of 
all  covenants,  &c.  therein  contained,  and  that  the 
plaintiffs  then  accepted  the  said  other  bond  in  full 
satisfaction  and  discharge  of  the  bond  in  the  decla- 
ration mentioned  and  of  all  covenants,  &c.  -. Held, 

on  demurrer  to  this  plea,  that  it  was  not  good  either 
by  way  of  accord  and  satisfaction,  or  of  release.  Ber- 
wick-upon-Tweed (Mayor,  &c)  v.  Oswald;  Same  v. 
BenUm;  and  Same  v.  Dobie,  22  Law  J.  Rep.  (n.s.) 
CI.B.  12a  ;  1  E.  &  B.  295. 

In  an  action  upon  a  covenant  to  pay  upon  a  con- 
tingency, an  accord  executed   before  the  contin- 


gency happened,  is  a  bad  plea.  Bealey  v.  Spence, 
22  Law  J.  Rep.  (sr.s.)  Exch.  249 ;  8  Exeh.  Rep.  668. 
To  a  declaration  for  work  and  labour,  the  defen- 
dant pleaded  that,  after  the  cause  of  action,  and  before 
suit,  the  plaintiff  levied  a  plaint  against  the  defendant 
in  a  county  court  for  601. :  that  defendant  being  then 
and  at  the  time  of  the  accruing  of  the  cause  of  action 
for  which  the  plaint  was  levied,  an  infant,  gave  notice 
that  he  should  defend  himself  against  the  plaint  on 
that  ground,  and  that  before  trial  in  the  county  court, 
the  plaintiff  and  defendant  agreed  that  the  defendant 
should  pay  the  plaintiff's  costs  and  301.,  and  that  the 
plaintiff  should  accept  the  30/.,  and  the  performance 
by  the  defendant  of  the  agreement  in  satisfaction  as 
well  of  the  cause  of  action  for  which  the_plaint  was 
levied  as  of  all  other  causes  of  action  which  the  plain- 
tiff then  had  against  the  defendant.  Averment  of 
payment  of  301.  and  costs  before  suit,  and  acceptance 
by  the  plaintiff  in  pursuance  of  the  agreement : — 
Held  (affirming  the  judgment  below,  23  Law  J.  Rep. 
(N.s.)  C.P.  41;  14  Com.  B.  Rep.  118),  that  assum- 
ing the  plaintiiF's  claim  to  be  for  a  liquidated  demand, 
and  that  the  defendant  was  not  an  infant,  the  plea 
shewed  a  good  satisfaction ;  as  the  defendant,  besides 
paying  the  smaller  sum,  abandoned  his  defence  of 
infancy  in  the  county  court,  which  the  plaintiff  other- 
wise would  have  had  to  litigate.  Cooper  v.  Parlcer, 
(in  error)  24  Law  J.  Rep.  (N.s.)  C.P.  68  ;  15  Com. 
B.  Rep.  822. 

(B)  Executory  Accords — Perpoemanoe. 

A  declaration  in  assumpsit,  after  stating  that  before 
and  at  the  time  of  the  making  of  the  promise  there- 
inafter mentioned,  an  action  on  the  case  and  an  action 
of  trespass  at  the  suit  of  the  plaintiffs  against  the  de- 
fendant, were  pending  in  the  Court  of  Queen's  Bench, 
alleged  that  it  was  agreed  between  the  plaintiffs  and 
the  defendant  that  the  said  actions  should  be  settled 
and  all  proceedings  therein  stayed, and  that  the  defen- 
dant should  pay  to  the  plaintiffs  40/.  in  respect  of 
the  costs  of  the  said  actions  and  236Z.  9s,  in  part  of 
damages,  and  the  plaintiffs  should  receive  ftom  cer- 
tain persons  named  the  sum  of  263/.  \\s.,  or  in  case 
of  their  default,  then  that  the  defendant  should  make 
good  that  sum  also,  in  which  case  the  defendant  was 
to  be  entitled  to  do  certain  other  things  stated  ;  that 
although  the  plaintiffs  had  always  performed  the  said 
agreement  on  their  part,  and  confiding  in  the  said 
promise  of  the  defendant,  did  upon  the  making  of 
the  same,  wholly  cease  to  prosecute  the  said  actions 
and  each  of  them,  and  had  thence  continually  hitherto 
stayed  all  proceedings  therein ;  and  although  a  rea- 
sonable time  for  the  defendant  to  pay  the  said  sums 
of  40/.  and  236/.  9s.  had  elapsed  before  the  com- 
mencement of  the  suit,  yet,  &c.: Held,  on  motion 

in  arrest  of  judgment,  that  there  appeared  a  good 
consideration  to  support  the  defendant's  promise,  and 
that  performance  on  the  part  of  the  plaintiffs  was 
sufficiently  averred.  Crowtlier  v.  Farrer,  20  Law  J. 
Rep.  (N.s.)  Q.B.  298 ;  15  Q.B.  Rep.  677. 

A  plea  to  the  further  maintenance  of  an  action 
on  the  case  stated,  that  it  was  agreed  between  the 
plaintiffs  and  the  defendants  that  the  defendants 
should  do  certain  things,  and  that  the  action  and 
causes  of  action  included  in  the  same  should  be 
settled,  satisfied,  discharged  and  terminated  by  the 
arranffement  and  agreement  before  mentioned.  The 
plea  then  averred  performance  by  the  defendants  of 


ACCORD  AND  SATISFACTION. 


3 


some  of  the  things,  and  readiness  and  vdllingness  to 
perform  the  others : — Held,  that  the  plea  was  bad, 
as  it  did  not  distinctly  aver  satisfaction  or  that  the 
plaintiffs  accepted  the  agreement  in  satisfaction  and 
discharge  of  the  causes  of  action,  HaXl  v.  Fhckton, 
(in  error),  20  Law  J.  Rep.  (n.s.)  Q-B.  208;  16Q.B. 
Rep.  1039. 

A  declaration  stated  a  submission  to  arbitration 
under  seal  and  an  award,  whereby  the  defendant  was 
ordered  to  pay  to  the  plaintiff  S,000l  by  four  instal- 
ments, the  first  of  which  was  to  be  paid  on  the  1st  of 
January  and  the  last  on  the  1st  of  July  1851,  and 
alleged  as  a  breach  the  non-payment  of  SOOt  parcel 
of  the  S,000i.    Plea,  that  after  a  breach  of  the  award 
by  non-payment  of  the  first  instalment,  and  before 
any  further  insteilment  had  become  due,  it  was  agreed 
between  the  plaintiff  and  defendant  that  the  plaintiff 
should  accept  in  satisfaction  and  discharge  of  the  sum 
awarded,  and  of  all  causes  of  action  in  respect  there- 
of, and  of  the  said  breach,  4,000i.  to  be  paid  in  four 
instalments,  the  third  of  which,  1,250?.,  was  to  be  paid 
on  the  Uthof  April  1851,  and  the  last  on  the  14th  of 
June  1851 ;  and  that  the  plaintiff  accepted  the  said 
agreement  and  performance  thereof  in  satisfaction 
and  discharge  of  the  said  sum  awarded  to  him,  and  of 
all  causes  of  action,  &c. ;  and  that  the  defendant  paid 
the  first  and  second  of  such  instalments  on  the  days 
agreed  upon,  and  paid  l,250i.  on  the  14th  of  April 
1851,  which  the  plaintiff  then  accepted  in  satisfaction 
and  discharge  of  the  third  instalment,  and  paid  the  re- 
sidue on  the  14th  of  June ;  and  that  the  plaintiff  ac- 
cepted the  said  sum  of  4,000Z.  and  the  payment  there- 
of by  the  said  instalments  on  the  several  days  on 
which  they  were  paid,  in  pursuance  of  the  said  agree- 
ment.    Issue  thereon.     The  submission,  award  and 
agreement  were  proved  as  alleged  in  the  declaration 
and  plea.     The  defendant  paid  the  first  and  second 
instalments  on  the  days  specified  in  the  agreement; 
but  the  third  instalment  of  1,250?.  was  not  paid  until 
the  19th  of  April,  when  the  plaintiff  refused  to  receive 
it  except  on  account  of  the  6,000?.  due  under  the 
award,  assigning  as  his  reason  not  that  the  payment 
was  made  on  the  wrong  day,  but  that  the  defendant 
would  not  sign  a  letter  which  the  plaintiff  had  no 
right  to  require.     The  last  instalment  was  duly  paid 
on  the  14th  of  June.     The  jury  found  that  the  plea 
was  proved : — Held,  that  the  action  being  brought, 
not  upon  the  submission,  but  upon  the  award,  the 
plea  could  be  sustained  without  shewing  an  agree- 
ment under  seal ;  that  the  non-payment  of  the  first 
instalment  due  under  the  award  was  a  breach  of  the 
whole  contract  to  perform  the  award,  and  that  the 
plea  was,  therefore,  a  good  answer  to  the  action  by 
way  of  accord  and  satisfaction,  the  agreement  being 
for  payment  of  a  smaller  sum  at  an  earlier  day;  and 
that  the  payment  of  the  third  instalment  on  the  19th 
of  April,  having  been  accepted  by  the  plaintiff  as 
payment  on  the  1 4th,  was  a  performance  of  the  agree- 
ment.   Smith  v.  TrowadaU,  23  Law  J.  Rep.  (H.s.) 
Q.B.  107 ;  3  E.  &  B.  83. 

Several  matters  in  difference  existing  between  the 
plaintiff  and  defendants,  some  of  which  were  the  sub- 
ject of  an  action,  it  was  agreed  between  them  that  in 
consideration  that  the  defendants  would  consent  to 
refer  to  arbitration  the  matters  of  the  action,  the 
plaintiff  would  accept  such  agreement  in  satisfac- 
tion of  all  damages  sustained  by  him  in  respect  of 
the  othi'^r  matters : — Held,  that  the  agreement  and 


its  performance  was  a  good  bar  to  an  action  in  re- 
spect to  the  last-mentioned  matters.  Williams  v. 
London  Commercial  Escchamge  Co.,  10  Exch.  Rep. 
569. 

A  declaration  stated,  that  the  defendant  agreed 
to  deliver  to  the  plaintiffs  600  loads  of  Dantzic  tim- 
ber, and  although  the  defendant  delivered,  and  the 
plaintiffs  accepted,  143  loads  of  other  timber  as  and 
for  so  much  of  the  timber  to  be  delivered,  yet  the 
defendant  did  not  deliver  the  residue.  Plea,  that 
after  the  right  of  action,  and  before  the  suit,  it  was 
mutually  agreed  that  the  defendant  should  deliver 
certain  timber,  part  of  the  cargo  of  the  ship  J,  in 
the  place  of  a  like  quantity  by  the  contract  to  be 
delivered,  and  that  the  defendant  should  make  up 
the  balance  by  delivery  of  such  quantity  of  suitable 
timber  out  of  certain  other  ships ;  and  that  such  deli- 
very of  the  two  parcels  of  timber  should  be  accepted 
and  received  by  the  plaintiffs  in  full  satisfaction  and 
discharge  of  all  causes  of  action  upon  the  contract  in 
the  declaration.  Averment,  that  in  part  performance 
of  the  agreement  in  the  plea  the  defendant  delivered, 
and  the  plaintiffs  accepted,  143  loads  of  timber  from 
the  ship  J.  in  satisfaction  of  the  causes  of  action  as  to 
that  quantity  in  the  contract ;  and  that  afterwards, 
and  before  suit,  he  duly  tendered  to  the  plaintiffs 
such  quantity  of  suitable  timber  out  of  other  ships 
to  make  up  the  residue  in  the  contract  mentioned, 
which  the  plaintiffs  refused  to  accept ;  and  the  defen- 
dant was  thenceforth  ready  and  willing  to  deliver  to 
the  plaintiffs  the  last-mentioned  timber : — Held,  that 
the  plea  was  bad,  as  it  did  not  shew  an  accord  and 
satisfaction  of  the  whole  cause  of  action ;  and  that  it 
could  not  be  taken  distributively  (under  section  75. 
of  the  Common  Law  Procedure  Act,  1852)  as  an 
answer  to  any  part.  Gabriel  v.  Dresser,  24  Law  J. 
Rep.  (n.s.)  C.P.  81;  15  Cora.  B.  Rep.  622. 

(C)  By  a  Steanger. 

To  an  action  of  debt  on  simple  contract,  the  defen- 
dant pleaded  that  after  the  accruing  of  the  debts  and 
causes  of  action,  and  before  suit,  the  plaintiff  drew  a 
bill  on  one  A  B,who  accepted  the  bill,  and  delivered 
it  to  the  plaintiff  for  and  on  account  of  the  said  debts 
and  causes  of  action,  and  that  the  plaintiff  received 
it  from  A  B  on  such  account ;  that  the  plaintiff, 
before  suit,  indorsed  the  bill  to  C  D,  who  was  still 

the  holder  and  entitled  to  sue  A  B  thereon : Held, 

a  good  answer  to  the  action Wankford  v.  Wanli- 

ford,  Ayloffe  v.  Scrimpshire,  and  Stracey  v.  the  Ba/rik 
of  England  considered  and  explained.  Belshaw  v. 
Bush,  22»Law  J.  Rep.  (n.s.)  C.P.  24;  11  Com.  B. 
Rep.  191. 

In  an  action  for  work  done,  the  defendants 
pleaded  that  the  work  was  done  under  an  agreement 
made  by  the  plaintiff  with  the  defendants  to  build  a 
church  on  certain  terms;  that  the  plaintiff  stopped 
the  works  until  another  agreement  was  entered  into 
with  T  P  for  completing  the  work;  that  T  P  paid 
the  consideration-money  under  the  second  agree- 
ment; and  that  the  plaintiff  accepted  the  second 
agreement,  and  the  performance  thereof  by  T  P  in 
full  satisfaction  and  discharge  of  the  agreement 
between  the  plaintiff  and  the  defendants: — Held, 
that  this  plea  was  bad  in  substance,  because  it  did 
not  shew  that  the  agreement  and  payment  made  by 
T  P  were  made  on  behalf  of  the  defendants,  or  that 
they  adopted  them;  the  case  thereby  being  'distin> 
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guishable  from  Belshaw  v.  Bmsh.  James  v.  Isaacs, 
22  Law  J.  Kep.  (N.s.)  C.P.  73;  12  Com.  B.  Kep. 
791. 

To  an  action  by  the  indorsees  of  a  bill  of  exchange, 
the  defendant  pleaded  that  the  bill  was  an  accom- 
modation bill;  that  the  drawer  indorsed  the  bill 
and  other  bills  to  the  plaintiffs  as  security  for  the 
repayment  to  them  of  301.  advanced  by  them  to 
him,  and  that  the  biU  was  satisfied  by  payment  to 
them  by  the  acceptor  of  one  of  the  other  bills  of  the 
money  so  advanced : — Held,  that  the  plea  was  no 
bar  to  the  further  maintenance  of  the  action,  the 
payment  having  been  made  by  a  stranger,  and  not 
having  been  ratified  by  the  defendant.  Kemp  v. 
Balls,  24  Law  J.  Rep.  (N.S.)  Exch.  47;  10  Exch. 
Rep.  607. 

(D)   PlEADINGS. 
[Aa  to  averments  of  performance,  see  (B)  ExEOU- 

TOBT  AOOOKDS.] 

To  an  action  upon  -certain  bills  of  exchange, 
drawn  by  M  &  Sons  upon  and  accepted  by  the 
defendant,  and  payable  to  the  plaintiif  at  certain 
periods  after  date,  the  defendant  pleaded  that  after 
the  bills  came  due  M  &  Sons  made  an  agreement 
with  the  acceptor  to  discharge  him  on  receiving 
2«.  9d.  in  the  pound,  upon  (inter  alia)  the  said 
acceptance,  in  consideration  of  the  payment  of  a 
certain  specified  sum  in  settlement  of  their  differ- 
ences of  account,  and  that  the  plaintiff  took  the 
bills  after  the  agreement.  The  plea  contained  an 
averment  that  M  &  Sons  were  the  holders  of  the  bills 
at  the  time  the  agreement  was  made,  and  that  they 
afterwards  delivered  them  to  the  plaintiff.  The 
replication  traversed  the  former  of  these  allegations : 
— Held,  that  although  the  replication  admitted  a 
delivery  of  the  bill  by  M  &  Sons  to  the  plaintiff 
after  the  making  of  the  agreement,  that  it  did  not 
admit  such  a  delivery  as  to  give  the  plaintiff  a  new 
title  to  the  bill,  and  consequently,  that  the  replica- 
tion was  good  so  as  to  put  in  issue  a  substantial  aver- 
ment in  the  plea.  Gorlelt  v.  Booker,  5  Exch.  Rep. 
197. 


ACCOUNT. 

[See  Leqact.] 

(A)  AoTiOH  OF  AoconNT. 

(B)  When  an  Account  will  be  decreed  in 

Equity. 
(a)  In  general, 
(5)  To  clear  an  Estate. 
(c)  Destruction  of  Accounts. 


(A)  Action  of  Account. 

If  one  of  two  tenants  in  common  solely  occupy 
the  land,  farm  it  at  his  own  cost,  and  take  the  pro- 
duce for  his  own  benefit,  his  co-tenant  cannot  main- 
tain  an  action  of  account  against  the  former,  under 
the  statute  4  Anne,  u.  16.  s.  27,  as  his  bailiff,  by 
reason  of  the  former  having  received  more  than 
comes  to  his  just  share  and  proportion.  The  statute 
applies  to  cases  where  rent  or  payment  in  money  or 
in  kind  due  in  respect  of  the  premises,  is  received 
from  a  third  party  by  one  co-tenant,  who  retains  for 


his  own  use  the  whole  or  more  than  his  proportional 
share.  Menderson  v.  Bason,  (in  error)  21  Law  J. 
Rep.  (n.s.)  Q.B.  82;  17  Q.B.  Rep.  701,  reversing 
the  judgment  of  the  Court  below  in  a  previous  case. 
A  declaration  in  account  stated  that  A  and  B, 
tenants  in  common  in  fee,  made  a  lease  with  a  gene- 
ral covenant  on  the  part  of  the  lessee  to  pay  the 
rent  (without  saying  to  whom)  on  Michaelmas  and 
Lady-day.  A  died,  and  on  the  following  Lady-day, 
the  tenant  paid  half  a  year's  rent  to  B.  It  appeared 
at  the  trial  that  B,  the  plaintiff',  the  heir-at-law 
of  A,  received  12s.  6d.  from  B;  but  he  claimed  61. 
5s.,  which  was  the  amount  of  half  of  the  half-year's 

rent: Held,  that  the  Judge  rightly  directed  the 

jury  that  B  had  received  more  than  his  share  of  the 
rent,  and  that  he  was  accountable  to  the  plaintiff  for 
the  excess.  That  the  Statute  of  Apportionment,  4 
Will.  4.  c.  22,  does  not  apply  as  between  the  execu- 
tor and  heir  of  a  tenant  in  fee — confirming  Browne 
v.  Amyot,  3  Sa/re,  173;  s.  c.  13  Law  J.  Sep. 
(n.s.)  Oha/ac.  232.  That  as  the  demise  purported 
to  be  a  joint  demise  by  tenants  in  common,  with  a 
general  reddendum  not  specifying  to  whom  the  rent 
was  payable,  the  rent  followed  the  reversion,  and  on 
the  death  of  A,  the  reversion  was  split,  and  the 
plaintiff  became  entitled  to  his  share  of  the  rent. 
Held,  also,  on  motion  in  arrest  of  judgment,  that  the 
declaration  which  was  in  the  usual  form  was  good, 
without  any  allegation  that  after  a  request  to  account, 
a  reasonable  time  had  elapsed  before  the  action  was 
brought.  Beer  v.  Beer,  21  Law  J.  Rep.  (n.s.)  C.P. 
124;  12  Com.  B.  Rep.  60. 

(B)  When  an  Aocount  will  be  deobebd  in 
Equity. 

(a)  In  general, 

A  contractor  having  executed  works  for  a  railway 
company,  under  two  contracts,  distinguished  respec- 
tively as  contract  No.  1.  and  contract  No.  3,  brought 
an  action  against  the  company  for  the  works  exe- 
cuted under  contract  No.  1.  The  company  filed  a 
bill  to  restrain  this  action,  alleging  that  the  plaintiff's 
demand  depended  on  the  result  of  comphcated 
accounts,  the  company  being  entitled  to  various  items 
of  set-off,  and  that  the  account  under  contract  No.  1. 
was  so  blended  with  that  under  contract  No.  3.  that 
what  was  due  to  the  contractor  could  not  be  ascer- 
tained without  taking  both  accounts.  The  contractor, 
by  his  answer,  denied  any  complication  in  the 
accounts,  or  that  the  accounts  were  blended.  He 
admitted  the  receipt  of  various  sums  in  payment  of 
work  done  under  each  of  the  contracts,  and  also  of 
a  large  sum  which,  not  being  appropriated  by  the 
company,  he  had  appropriated  partly  to  one  con- 
tract, partly  to  the  other.  He  also  shewed  that  tlie 
several  heads  of  set-off  were  free  from  all  uncer- 
tainty. He  then  stated  that  there  was  work  done 
the  amount  of  which  had  not  been  ascertained,  and 
other  matters  in  respect  of  which  he  had  claims  on 
the  company; — Held,  on  appeal  from  an  order  of 
the  Master  of  the  Rolls  granting  an  injunction,  first, 
that,  taking  into  aocount  the  explanations  given  in  the 
answer,  there  would  be  no  difficulty  in  the  company 
proving  at  law  the  claims  of  set-off  under  contract 
No.  1,  and  that  no  case  for  equitable  interference 
was  established  on  this  ground;  secondly,  that  before 
the  contractor  could  recover  anything  under  contract 
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No.  1.  he  would  be  obliged  to  prove  that  he  had  a 
demand,  exclusive  of  that  contract,  which  justified 
his  appropriation  of  that  part  of  the  sum  received 
from  the  company  which  he  had  not  appropriated  to 
contract  No.  1 ;  that,  thus,  the  accounts  under  con- 
tract No.  3.  would  have  to  be  taken,  and  that,  in 
this  way,  the  accounts  of  the  two  contracts  were 
blended;  thirdly,  that  it  being  equally  possible  to 
take  at  law,  with  justice  to  both  parties,  the  accounts 
under  contract  No.  3.  as  those  under  contract  No.  1, 
the  blending  of  the  two  accounts  formed  no  reason 
for  withdrawing  the  case  from  the  jurisdiction  of  a 
Court  of  law;  fourthly,  that  the  other  claims  set  up 
by  the  contractor  in  his  answer  were  such  as  could 
not  be  properly  decided  in  the  action,  and  that 
therefore  the  injunction  granted  was  proper;  fifthly, 
that  the  delay  of  the  company  in  filing  their  bill  was 
no  ground  for  refusing  to  interfere  in  a  case  where  it 
was  clear  that  the  Court  of  law  could  not  possibly 
deal  with  the  subject-matter.  The  South-Maiiem 
Rail.  Co.  V.  Brogden,  3  Mac.  &  G.  8. 

The  authorities  shew  that  there  are  many  cases  in 
which  a  Court  of  equity  will  entertain  jurisdiction  in 
matters  of  account  where,  if  the  party  making  the 
claim  had  proceeded  at  law,  the  Court  would  not  if 
applied  to  for  that  purpose,  withdraw  the  matter 
from  the  legal  jurisdiction.     Ibid. 

A  bill  was  filed  by  a  contractor  against  a  railway 
company,  stating  that  the  plaintiff  had,  under  certain 
contracts,  executed  works  of  considerable  magnitude 
for  the  defendants,  which  they  had  taken  possession 
of;  and  praying  for  a  settlement  of  the  accounts  be- 
tween them.  The  cause  was  brought  to  a  hearing.  No 
action  at  law  had  been  commenced  in  respect  of  the 
contracts.  An  objection  was  taken  at  the  hearing 
by  the  defendants,  that  the  matters  in  dispute  ought 
to  have  been  made  the  subject  of  an  action  at  law, 
and  that  a  Court  of  equity  had  not  jurisdiction  as 
to  them  : — Held,  that  a  Court  of  equity  had  concur- 
rent jurisdiction  with  a  Court  of  law,  and  that,  in 
that  stage  of  the  proceedings,  such  jurisdiction  ought 
to  be  exercised.  Macintosh  v.  the  Great  Western 
Hail.  Co.,  24  Law  J.  Rep.  (h.s.)  Chane.  469;  3 
8m.  &  O.  146. 

It  is  no  objection  to  a  claim,  or  bill  filed  for  an 
account  against  a  confidential  agent,  that  he  has 
been  also  employed  as  a  solicitor  in  respect  of  the 
same  matter.     Oddp  v.  Seeker,  2  Sm.  &  G.  193. 

The  plaintiff  filed  a  bill  on  behalf  of  himself  and 
all  other  the  shareholders  in  a  projected  company, 
against  the  defendants,  who  were  the  finance  com- 
mittee, calling  upon  them  to  account  for  the  depo- 
sits received,  and  to  divide  the  surplus  amongst  the 
shareholders,  minus  whatever  sum  any  of  the  share- 
holders might  have  consented  to  receive  back  upon 
their  deposits.  Fourteen  of  the  shareholders  had 
been  repaid  in  full,  on  the  ground  that  they  had  only 
advanced  money  as  a  loan  to  the  company,  in  order 
to  satisfy  the  Standing  Orders  of  the  House  of  Com- 
mons:— Held,  that  the  persons  who  had  lent  money 
to  pass  the  Standing  Orders,  which  was  a  fraud  upon 
the  House,  were  liable  as  contributories,  for  the 
shares  they  had  taken.  Clements  v.  Bowes,  22  Law 
J.  Rep.  (N.s.)  Chanc.  1022;  1  Drew.  684. 

Held,  also,  that  an  objection  for  misjoinder  was 
removed  by  the  49th  section  of  the  Chancery  Pro- 
cedure Amendment  Act,  although  all  the  plaintiffs 
were  not  named  upon  the  record.     Ibid. 


The  plaintiff  filed  a  bill  on  behalf  of  himself  and 
the  other  shareholders  in  a  company  against  the 
persons  forming  the  financial  committee,  praying 
that  an  account  might  be  taken  of  all  monies  received 
by  the  defendants  in  respect  of  deposits  upon  shares, 
and  an  account  of  the  costs  and  expenses  incurred  by 
them,  and  that  the  amount  due  to  the  plaintiff  and 
the  other  shareholders,  after  giving  credit  for  the 
monies  paid  by  them,  might  be  distributed  rateably 
amongst  the  shareholders: — Held,  upon  demurrer 
to  the  bill,  that  the  fact  of  the  defendants  having 
already  rendered  an  account  did  not  preclude  the 
plaintiff  from  having  an  account  taken  under  the 
authority  of  the  Court :  and  that  the  remedy  pro- 
vided for  these  cases  by  the  Winding-up  Acts  did 
not  take  away  the  plaintiff's  right  to  file  a  bill  for  a 
similar  purpose.  Clements  v.  Bowes,  21  Law  J. 
Rep.  (n.s.)  Chanc.  306. 

Held,  also,  on  the  demurrer  as  to  parties,  that  as  all 
the  shareholders  had  a  common  interest  the  plaintiff 
might  without  their  consent- file  a  bill  on  behalf  of 
all,  and  that  as  the  financial  committee  were  the 
only  persons  alleged,  by  the  bill  to  have  had  power 
over  the  funds  of  the  company,  it  was  not  necessary 
to  make  any  other  persons  who  might  have  acted 
as  directors  parties  to  the  suit.     Ibid. 

(I)  To  clear  an  Estate. 

Where  an  estate  cannot  be  cleared  until  certain 
accounts  have  been  taken,  and  is  subject  to  a  claim, 
whether  contingent  or  not  upon  the  taking  of  such 
accounts,  the  Court  will  direct  them  to  be  taken. 
Brogden  v.  Merion,  22  Law  J.  Rep.  (n.s.)  Chanc. 
1040. 

(c)  Destruction  of  Accovmts. 

Where  a  wrong  has  been  committed  the  .wrong- 
doer must  suffer  from  the  impossibility  of  accurately 
ascertaining  the  amount  of  damage.  Therefore, 
where  an  account  of  the  equitable  waste  committed 
by  a  tenant  for  life  was  directed  to  be  taken  against 
his  executors,  which  it  was  found  impossible  to  take 
accurately,  and  the  Master  had  arbitrarily  charged 
the  executors,  his  report  was  supported.  The  Dujce 
of  Leeds  v.  the  Earl  of  Amherst,  20  Beav.  239. 

When  an  accounting  party  destroys  the  accounts 
before  the  matters  have  been  finally  adjusted,  and 
still  more  pending  a  litigation,  the  Court  will  pre- 
sume everything  most  unfavourable  to  him  consistent 
with  the  established  facts.  Gray  v.  Eaigh,  20 
Beav.  219. 


ACCOUNT  STATED. 


(A)  What  amounts  to. 

(B)  Baeon  and  Feme. 

(C)  Exeoctoks. 

(D)  Pleading. 

(a)  Form  of  Covmt. 
(6)  General  Issue. 


(A)  What  amounts  to. 

Debt  for  dividends  sold  and  assigned  and  on  an 

account  stated.    Pleas,  payment  into  court  of  parcel, 

&c.,  and  as  to  the  residue,  never  indebted.     At  the 

trial,  it  appeared  that  the  plaintiff  had  agreed  to  sell 
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to  the  defendant  certain  dividends  for  1751.,  but  after 
the  bargain  was  made  it  was  found  that  an  order  of 
the  Court  of  Chancery  was  necessary  before  the  divi- 
dends could  be  received  by  the  defendant,  and  a  dis- 
pute having  arisen  as  to  which  party  was  to  pay  the 
costs  of  obtaining  this  order,  it  was  agreed  that  the 
deed  of  transfer  should  be  executed  and  the  question 
of  costs  referred  to  two  solicitors.  The  deed  was 
accordingly  executed,  and  125/.  paid  to  "the  plaintiff, 
and  a  paper  signed  by  both  parties,  in  which  credit 
was  given  for  that  sum,  and  &01.  stated  to  be  the 
balance  remaining.  The  deed,  however,  stated  that 
the  whole  purchase-money  was  paid,  and  contained 
a  release  in  the  usual  way : — Held,  first,  that  the 
plaintiff  could  not  recover  the  remainder  of  the  pur- 
chase-money under  the  first  count,  as  the  debt  only 
accrued  upon  the  execution  of  the  deed,  and  at  the 
same  time  the  debt  was  released ;  secondly,  that  there 
was  no  evidence  of  an  account  stated,  as  at  the  time 
the  memorandum  was  signed,  the  plaintiff  ^s  claim  to 
the  SOL  was  contingent  upon  the  result  of  the  refer- 
ence. Baker  v.  Heard,  20  Law  J.  Rep.  (n.s.)  Exch. 
444 ;  5  Exch.  Rep.  969. 

A  declaration  in  assumpsit  stated  that  the  plaintiflc 
agreed  to  sell,  and  the  defendant  to  buy,  certain  land, 
and  that  the  defendant  agreed  to  pay  the  purchase- 
money  on  the  1st  of  January  1845,  and  that  the 
plaintiff  agreed,  upon  payment  of  the  purchase- 
money,  to  convey  the  land  to  the  defendant;  breach, 
non-payment  of  the  purchase-money.  There  was 
also  a  count  on  an  account  stated.  Pleas,  non  as- 
sumpsit, the  Statute  of  Limitations,  and  other  pleas. 
The  defendant,  by  a  written  agreement  "  agreed  to 
pay  the  purchase-money,  on  the  1st  of  January 
1845,"  and  the  plaintiff  agreed,  upon  payment  of 
the  purchase-money,  to  convey  the  land  to  the 
defendant.  The  plaintiff,  in  support  of  the  account 
stated,  put  in  evidence  a  document,  dated  the 
19th  of  January  1849,  in  these  terms: — "I  here- 
by acknowledge  the  above  account  to  be  correct, 
the  amount  owing  by  me  as  cash,  the  12th  of 
January  1849,  being  1,0531  7s.  \d.  Signed  H  G" 
(the  defendant).  The  jury  found  a  verdict  for  the 
defendant  on  the  Statute  of  Limitations,  and  for  the 
plaintiff  on  theaccount  stated: — Held,  that  thedefen- 
dant  became  bound  to  pay  the  purchase-money  on 
the  1st  of  .Tanuary,  without  a  conveyance,  and  that 
the  plaintiff  was  entitled  to  recover  upon  the  account 
stated.  Yates  v.  Gardiner,  20  Law  J.  Rep.  (h.s.) 
Exch.  327. 

Declaration  on  a  banker's  cheque,  and  on  an  ac 
count  stated.  The  cheque  was  post-dated,  and  in 
support  of  the  account  stated  the  plaintiff  relied  on 

a  letter  of  the  defendant's  in  these  terms : "  I  must 

request  you  to  oblige  me  by  holding  my  cheque  till 
Monday,  and  in  the  interim  1  will  send  you  the 
amount  in  cash.  I  made  a  mistake  in  dating  it  to- 
day, as  I  did  not  expect  to  be  in  funds  till  Friday  or 
Saturday": — Held,(Erle,  J.  dissenting)  that  the  letter 
was  not  evidence  of  an  account  stated,  so  as  even  to 
entitle  the  plaintiff  to  nominal  damages,  there  being 
no  statement  of  any  sum  acknowledged  to  be  due. 
Lane  v.  Hill,  21  Law  J.  Rep.  (jn.s.)  Q.B.  318;  18 
Q.B.  Rep.  252. 

A  promissory  note  was  given  by  the  defendant  to 
the  plaintiff  payable  five  years  after  date,  for  value 
received : — Held,  that  it  was  evidence  of  an  account 
stated  against  which  the  Statute  of  Limitations  did 


not  commence  running  until  the  maturity  of  the 
note.    Fryer  v.  Boe,  12  Com.  B.  Rep.  437. 

The  plaintiff  executed  a  written  contract  of  abso- 
lute sale  of  some  goods  to  the  defendant ;  he  after- 
wards sued  the  defendant  for  a  sum  which  he  con- 
tended was  due  to  him  out  of  the  proceeds  of  the 
goods  as  a  balance  after  repaying  the  amount  ad- 
vanced by  the  defendant  on  their  security.  The 
plaintiff  gave  evidence  that  on  the  sum  being  de- 
manded by  the  plaintiff's  agent  as  the  balance  out 
of  the  proceeds,  the  defendant  admitted  the  correct- 
ness of  the  amount,  and  said  he  would  pay  it  over : 
— Held,  that  though  the  sale  was  absolute  in  law, 
there  was  evidence  that  it  was  accompanied  by  a  trust 
that  the  defendant  should  account  for  the  proceeds, 
and  that  the  facts  shewed  a  sufficient  consideration 
for  the  account  stated  by  the  defendant  to  entitle  the 
plaintiff  to  recover  the  balanceon  thecount  for  money 
due  upon  an  account  stated.  Howard  v.  Brownhill, 
23  Law  J.  Rep.  (n.s.)  a.B.  23. 

A  lease  with  a  proviso  of  forfeiture  for  breach  of 
covenants  contained  a  covenant  by  the  lessee  to  in- 
sure and  keep  insured  the  demised  premises  dming 
the  term.  The  lessee  had  insured,  but  did  not  pay 
the  last  premium  of  insurance  until  one  month  after 
it  was  due : — Held,  that  he  had  thereby  incurred  a 
forfeiture  which  the  lessor  could  enforce  notwith- 
standing such  payment  of  the  premium;  and  that 
although  the  lessor  had  taken  no  step  to  enforce  the 
forfeiture,  a  purchaser,  with  whom  the  lessee  had 
contracted  to  sell  his  term,  might  refuse  to  complete 
his  contract,  and  might  reclaim  his  deposit;  and, 
therefore,  that  the  lessee  could  not  recover  from  the 
purchaser,  as  money  due  upon  an  account  stated,  the 
amount  of  the  deposit  for  which  the  latter  had  given 
his  I  O  U,  and  that  the  defendant  had  a  good  defence 
under  the  general  issue.  Wilson  v.  Wilson,  23 
Law  J.  Rep.  (n.s.)C.P.  137;  14  Com.  B.  Rep.  616. 

(B)  Baeoh  and  Feme. 

Declaration,  by  husband  and  wife,  for  money  lent 
by,  and  money  received  to  the  use  of  the  wife, "  and 
for  money  found  to  be  due  from  the  defendant  to  the 
wife  before  her  marriage  on  accounts  stated  between 
them,  and  for  money  found  to  be  due  from  the  defen- 
dant to  the  plaintiffs  since  their  intermarriage  on 
accounts  stated  between  them  since  the  intermarriage 
of  the  plaintiffs:" — Held  upon  demurrer,  that  the 
count  on  the  account  stated  was  bad  for  not  averring 
that  the  account  was  stated  in  respect  of  money  due 
in  right  of  the  wife,  or  otherwise  shewing  her  interest 
in  the  money.  Johnson  v'  Lucas,  22  Law  J.  Rep. 
(N.s.)  Q.B.  174;  1  E.  &  B.  659. 

Semble — that  a  count  by  husband  and  wife,  on  an 
account  stated  with  them,  in  respect  of  a  debt  aver- 
red to  be  due  in  right  of  the  wife,  or  for  which  she 
had  been  the  meritorious  cause  of  action,  would  be 
good.     Ibid. 

(C)  EXECUTOES. 
A,  at  his  death,  left  among  his  papers  two  letters 
sealed,  and  directed  to  the  plaintiff  (who  had  been 
his  housekeeper  for  some  years,  but  had  left  his  ser. 
vice  after  giving  birth  to  a  child,  of  which  he  was  the 
father)  containing  two  promissory  notes  for  400/.  and 
200/.  respectively.  In  one  letter  the  note  was  said 
to  be  "  in  consideration  of  the  long  and  faithful  ser- 
vices of  the  plaintiff;"  in  the  other  he  had  written 
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"  in  addition  to  any  sum  I  owe  you  I  inclose  200i  as 
a  mark  of  my  respect."  The  defendants,  who  were 
the  executors  of  A,  paid  2002.  after  his  death  on  ac- 
count of  these  notes  to  the  plaintiff,  and  promised,  in 
writing,  to  pay  the  residue,  but  subsequently  declined 
to  do  BO;  and  the  plaintiff  brought  an  action  of  as- 
sumpsit against  them,  in  which  were  counts  upon  the 
notes,  and  a  count  upon  an  account  stated  with  the 
defendants  as  executors: — Held,  that  the  testator's 
estate  was  not  liable  in  respect  of  the  notes,  as  they 
had  not  been  delivered  by  him  to  the  plaintiff,  and 
could  not  operate  as  testamentary  dispositions,  be- 
cause not  in  conformity  with  the  1  &  2  Vict.  c.  26. 
(the  Wills  Act);  and  held,  also,  that  the  defendants 
were  not  liable  upon  the  count  for  an  account  stated, 
because  the  payments  and  promise  had  been  made 
under  a  mistake  as  to  the  liability  of  the  testator's 
estate,  and  without  consideration,  Goiigh  v.  Tindon, 
or  Fmdon,  21  Law  J.  Rep.  (n.s.)  Exch.  58;  7  £xch. 
Hep.  48. 

(D)  Pleading. 

(a)  Form  of  Ooimt. 

[See  IS  &  16  Vict.  i.  76.  sch.  B.] 

A  declaration  stating  that  the  plaintiflT  sues  the 
defendant  for  money  found  to  be  due  from  the  defen- 
dant to  the  plaintiff  upon  accounts  stated  between 
them,  is  a  sufficient  compliance  with  the  form  given 
in  the  schedule  to  the  Common  Law  Procedure  Act. 
Fagff  V.  Mudd,  or  Nudd,  23  Law  J,  Eep.  (n.s.)  Q..  B. 
289;  3  E.  &  B.  650. 

(J)  General  Issue. 
On  a  settlement  of  accounts  between  the  plaintiff 
and  the  defendant,  the  latter  overpaid  the  plaintiff 
\l.  lis.  5d.,  which  they  then  agreed  should  go  in 
discharge  of  the  plaintiff's  ensuing  account.  The 
plaintiff  having  afterwards  done  work  for  the  defen- 
dant, sued  him  in  debt  on  the  common  counts  for  the 
amount : — Held,  that  the  defendant  had  a  good  de- 
fence as  to  1/.  1  Is.  6d.  under  the  general  issue.  Smith 
V.  Winter,  21  Law  J.  Rep.  (n.s.)  C.P.  158. 


ACCOUNTANT  GENERAL. 

W  C,  being  in  receipt  of  an  annuity  payable  out 
of  stock  standing  in  the  name  of  the  Accountant 
General,  became  indebted  to  F  C,  who  brought  an 
action  against  him  and  obtained  a  judgment,  upon 
which  a  fieri  facias  was  issued,  but  nothing  was 
found  upon  which  to  execute  it.  Upon  half  a  year's 
annuity  falling  due,  F  C  obtained  an  order  stopping 
the  Accountant  General  from  parting  with  the 
cheque;  but  upon  a  petition,  the  Court  declined  to 
make  an  order  authorizing  the  sheriff  to  seize  the 
cheque  or  to  direct  it  to  be  dealt  with  as  if  it  was  stand- 
ing in  the  name  of  a  trustee,  and  the  petition  was 
dismissed.  Gov/rtoy  v.  Vvncemt,  21  Law  J.  Rep. 
(n.s.)  Chanc.  291;  15  Beav.  486. 


ACTION. 

[See  Abatement  —  Attainder  —  Damaqes — 
Debtor  and  Creditor — False  Representation 

— Justice  of  the  Peace Partners — Parties 

— Sheriff — Trover.] 

(A)  When  maintainable. 

(a)  Irish  wad  Scotch  Judgments, 
(h)  Foreign  Judgments. 

(c)  Colonial  Judgments. 

(d)  Covmty  Corwrt  Judgments. 

(e)  Disobedience  to  Judge's  Orders. 
If)  Former  Recovery. 

(g)  Another  Suit  pendimg. 

(h)  Notwiihsta/nding  Staiutahle  Remedy. 

(i)  Suspension  of  Right  of  Action. 

(j)  Malicious  Acts  and  Legal  Procedure. 

ijc)  Against   Public    Officer  for   Personal 


(l)  Breach  of  Agreement  to  refer. 
(m)  Debentures. 

(B)  CIRC0ITT  OF  Action. 

(C)  Notice  op  Action. 

(a)  To  Judges  and  Officers  of  Inferior  Courts. 

( b)  To  Magistrates. 

(c)  To  Revenue  Officers. 

(d)  Vnder  Public  Health,  Act. 

(«)  Under  Malicious  Trespass  Act. 
(/)  Form  wnd  Service. 

(D)  Form  of  Action. 

(as)  Asswmpsit  or  Case. 

( b)  Assmnpsit  or  Trespass, 

(c)  Case  or  Covenant, 
(ct)  Case  or  Trespass. 


ACKNOWLEDGMENT. 
[See  Baeon  and  Feme — Limitations,  Statute  op.] 


(A)  When  maintainable. 
(a)  Irish  and  Scotch  Judgments. 

To  an  action  on  a  judgment  of  the  Court  of 
Queen's  Bench  in  Ireland,  the  defendants  (a  corpo- 
ration) pleaded  that  they  were  not  served  with  any 
process,  and  that  the  plaintiff,  irregularly  and  behind 
the  backs  of  the  defendants,  caused  an  appearance 
to  be  entered  for  the  defendants,  and  obtained  judg- 
ment when  the  defendants  were  not  within  the 
jurisdiction,  and  had  not  been  served  with  process : 
— Held,  that  the  plea  was  bad,  for  not  shewing  that 
the  defendants  did  not  know  of  the  summons,  or 
that  they  did  not  appear  in  the  action.  Sheeliy  v.  the 
Professional  Life  Assv/rance  Co.,  22  Law  J.  Rep. 
(N.S.)  C.P.  244;  13  Com.  B.  Rep.  787. 

Quare — whether  the  9th  section  of  the  13  &  14 
Vict.  ti.  18,  which  provides  for  substitution  of  service 
by  the  Irish  Courts,  applies  to  corporations.     Ibid. 

Semble,  per  Maule,  J.,  that  it  does  apply  to  service 
upon  the  agent  of  a  corporation.     Ibid. 

A  decree  was  pronounced  in  the  Court  of  Session 
in  Scotland,  dismissing  certain  actions,  and  finding 
the  defender  entitled  to  his  expenses,  and  remitting 
it  to  the  auditor  to  tax  these  expenses.  These 
expenses  were  afterwards  taxed  at  i9il.  Against 
this  decree  the  pursuer  appealed  to  the  House  of 
Lords.  By  the  law  of  Scotland  execution  cannot 
issue  on  a  decree  pending  an  appeal;  but  by  the 
48  Geo.  3.  c.  151.  s.  17,  when  an  appeal  is  lodged 
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ACTION;  (A)  When  maintainable. 


in  the  House  of  Lords  the  Court  of  Session  is  to 
have  power  to  regulate  all  matters  relative  to  interim 
possession  or  execution  and  payment  of  costs  and 
expenses  already  incurred  according  to  their  discre- 
tion, having  a  just  regard  to  the  interest  of  the  par- 
ties as  they  may  be  affected  by  the  affirmance  or 
reversal  of  the  decree  appealed  from;  and  by  section 
18,  when  the  appeal  shall  be  heard,  the  House  of 
Lords  may  give  such  judgment  respecting  all  matters 
which  have  taken  place  in  pursuance  of  such  regu- 
lations as  to  interim  possession,  execution  and  pay- 
ment of  costs  as  the  justice  of  the  case  shall  appear 
to  require.  Under  this  statute  the  defender,  pending 
the  appeal,  petitioned  the  Court  of  Session  to  grant 
interim  execution  notwithstanding  the  appeal,  and 
an  interlocutor  was  pronounced,  on  the  3rd  of  June 
1852,  approving  of  the  auditor's  report  for  4941., 
and  allowing  the  decree  for  that  sum  to  go  out  and 
be  extracted,  and  execution  to  proceed  thereon  not- 
mtbstanding  the  appeal,  to  the  effect  of  enabling  the 
petitioner  to  recover  payment  of  the  said  sum,  upon 
caution  being  given  to  repay  the  same  in  the  event 
of  the  decree  being  reversed  in  the  House  of  Lords. 
An  "  interim  decree  for  payment"  was  made  at  the 
same  time,  decreeing  and  ordaining  the  pursuer  to 
make  payment  to  the  defender  of  the  said  sum  of 
494i,  and  granting  a  warrant  to  the  messenger-at- 
arms  to  enforce  payment  of  that  sum.  Caution  had 
been  given  by  the  defender  in  the  terms  of  the  inter- 
locutor, and  the  pursuer  having  come  to  England, 
the  defender  (while  the  appeal  to  the  House  of 
Lords  was  still  pending)  brought  an  action  on  the 
decree  of  the  3rd  of  June  1852  for  the  payment  of 
the  sum  of  4941. : — Held,  that  the  action  was  not 
maintainable,  as  the  48  Geo.  3.  c.  151.  only  enabled 
the  Court  of  Session  to  make  regulations  for  execu- 
tion and  payment  of  costs  pending  the  appeal, 
which  might  be  varied  or  rescinded  from  time  to 
time;  and  that  therefore  the  interim  decree  was  not 
in  the  nature  of  a  final  judgment  for  the  costs. 
Pal/rich  v.  Shedden,  22  Law  J.  Rep.  (n.s.)  <i.B. 
283;  2  E.  &  B.  U. 

(5)  Foreign  Judgments. 
In  an  action  on  a  judgment  of  the  Tribunal  of 
Commerce,  at  Brussels,  in  Belgium,  the  plea  was, 
that  the  judgment  was  obtained  in  an  action  com- 
menced in  the  court  "according  to  the  laws  then 
and  still  in  force"  by  process  or  summons;  and  that 
the  defendant  had  never  been  served  with  process,  or 
appeared  in  the  action,  and  was  not  a  native  of  the 
foreign  country,  nor  a  resident,  nor  domiciled  within 
tiie  jurisdiction  of  the  Court,  nor  had  he  any 
property  there.  Eephcation,  that  the  judgment 
was  founded  upon  a  bill  of  exchange  drawn  in  Bel- 
gium, according  to  the  laws  in  force  in  that  country, 
and  accepted  by  the  defendant,  payable  at  the  house 
of  M.  de  W,  at  Bruges,  in  Belgium ;  that  by  the 
law  of  Belgium,  "  where  a  bill  is  accepted,  payable 
at  a  particular  place,  such  place  may,  for  all  pur- 
poses and  in  all  actions  relating  to  such  bill,  be 
deemed  the  elected  domicile  of  the  acceptor";  and 
that  the  process  or  summons  by  which  the  action 
was  commenced  was  duly  served  upon  the  defendant 
at  the  said  house,  where  the  bill  was  made  payable, 
the  same  being  such  domicile  of  the  defendant,  by 
leaving  and  delivering  the  same  at  such  house  for 
him ;  and  that  "  by  the  law  of  Belgium  and  practice 


of  the  said  Court"  in  which  the  judgment  was  pro- 
nounced in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  made  payable  at  a  particular  place, 
leaving  and  delivering  the  process  or  summons,  by 
which  such  action  is  commenced  at  such  place,  or 
at  the  last  residence  or  domicile  of  such  acceptor, 
is  good  service  of  such  process  or  summons  in  order 
to  found  the  jurisdiction  of  such  Court;  and  "  that 
the  issuing  of  the  said  process  or  summons  in  the 
said  court,  and  the  summoning  of  the  defendant, 
and  the  proceedings  in  the  said  action,  were  in  all 
things  in  accordance  with  the  law  of  Belgium  and 
the  practice  of  the  said  court,  and  according  to  such 
law  and  practice  the  judgment  is  good,  vahd  and 

binding": Held,  that  the  replication  was  bad,  as 

it  did  not  sufficiently  shew  what  was  the  law  of  the 
foreign  country  at  the  time  of  the  acceptance. — 
Pollock,  C.B.  dubUamte.  Meeua  v.  Thellusson,  22 
Law  J.  Eep.  (n.s.)  Exch.  239;  8  Exch.  Eep.  638. 

(c)  Colonial  Judgments. 

An  act  of  the  colonial  legislature  of  New  South 
Wales  enabled  the  chairman  of  a  company  to  sue 
and  be  sued  on  behalf  of  the  company,  and  provided 
that  execution  upon  any  judgment  in  such  an  action 
against  the  chairman  might  be  issued  against  the 
goods,  lands,  &c  of  any  member  of  the  company,  in 
like  manner  as  if  such  judgment  had  been  obtained 
against  him  personally : — Held,  first,  that  the  colo- 
nial legislature  had  authority  to  make  such  an  act, 
and  that  it  contained  nothing  repugnant  to  the  law 
of  England  or  to  natural  justice.  Secondly,  that  the 
specific  mode  provided  for  enforcing  the  judgment 
by  execution  against  a  member  of  the  company 
could  not  be  obtained  against  a  shareholder  out  of 
the  colony;  but,  thirdly,  that  the  judgment  against 
the  chairman  might  be  made  the  foundation  of  an 
action  against  a  member  beyond  the  territory  of  the 
colony,  in  the  same  manner  as  if  he  had  been  per- 
sonally served  and  the  recovery  had  been  against 
him  as  a  party  to  the  record.  BamJc  of  Australasia 
V.  Nias,  20  Law  J.  Rep.  (n.s.)  Q.B.  284 ;  16  (^.B. 
Rep.  717:  s.  p.  BomJc  of  Australasia  v.  Harding, 
19  Law  J.  Rep.  (N.s.)  C.P.  345. 

A  foreign  judgment  is  examinable,  and  is  only 
primd  facie  evidence  of  debt  here,  so  far  as  to  shew 
that  the  foreign  Court  had  not  jurisdiction  of  the 
subject-matter  of  the  suit,  or  that  the  defendant  was 
never  served  with  process,  or  that  the  judgment  was 
fraudulently  obtained;  but  is  conclusive  upon  the 
defendant  so  far  as  to  prevent  him  from  alleging  that 
the  promises  upon  which  it  is  founded  were  never 
made  or  were  obtained  by  fraud  of  the  plaintiff.  Ibid. 

Any  pleas  which  might  have  been  pleaded  to  the 
original  action  cannot  be  pleaded  to  the  action  upon 
the  judgment.     Ibid. 

The  defendant,  being  sued  as  a  member  of  the 
company  upon  a  contract  entered  into  by  the  com- 
pany, pleaded  the  judgment  recovered  against  the 
chairman  in  the  colony : — Held,  that  the  plea  was 
bad.     Ibid. 

To  an  action  on  a  judgment  at  the  Cape  of  Good 
Hope,  the  defendant  pleaded  that  by  an  ordinance 
in  that  country  relating  to  insolvents,  it  was  enacted 
that  the  Court  might  on  the  petition  of  an  insolvent 
place  his  estate  under  sequestration,  and  that  further 
execution  of  any  judgment  against  him  or  his  estate 
for  any  debt,  should,  after  lodging  the  order  for 
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sequestration,  be  stayed  during  the  pendency  of  such 
sequestration,  and  that  all  actions  pending  against 
any  insolvent  for  any  debt  proveable  against  his 
estate  should,  upon  any  order  being  made  for  seques- 
tration, be  stayed.  The  declaration  then  stated  the 
petition  of  the  defendant,  the  surrender  of  his  estate, 
its  being  placed  under  sequestration,  and  that  the 
estate  was  distributed,  and  upon  such  distribution 
the  plaintiffs  received  a  dividend  of  Is.  Rd.  in  the 
pound  on  the  amount  of  the  judgment  debt  in  the 
declaration : — Held,  on  demurrer,  that  the  plea  was 
bad,  as  it  merely  shewed  a  temporary  suspension  of 
the  execution  during  the  pendency  of  the  sequestra- 
tion, but  not  a  discharge  of  the  person  or  estate  of 
the  insolvent.  Frith  v.  Wollasion,  21  Law  J.  Eep. 
(n.s.)  Exch.  108;  7  Exch.  Rep.  194. 

(d)  Coimty  Court  Judgments. 

An  action  is  not  maintainable  in  a  superior  court 
upon  a  judgment  in  a  county  court  established  under 
the  9  &  10  Vict.  c.  95.  Berheley  v.  Elderkin,  22 
Law  J.  Rep.  (n.s.)  0.8.  281;  1  E.  &  B.  805, 

An  action  is  not  maintainable  in  a  superior  court 
on  a  judgment  of  a  county  court,  established  under 
9  &  10  Vict.  c.  95,  and  such  judgment  is  final  and 
complete,  and  is  a  bar  to  an  action  for  the  original 
consideration  in  any  other  court.  Austin  v.  Mills, 
23  Law  J.  Rep.  (n.s.)  Exch.  40;  9  Exch.  Rep.  268. 

(e)  Smhedience  to  Judge's  Orders. 

An  action  does  not  lie  against  an  attorney  for  dis- 
obedience of  the  order  of  a  Judge  for  delivery  of  a 
bill  of  costs,  under  the  statute  6  &  7  Vict.  c.  73.  s.  37. 
Dent  V.  Basham,  23  Law  J.  Rep.  (n.s.)  Exch.  161; 
S  Exch.  Rep.  469. 

An  action  does  not  lie  for  disobedience  to  a  Judge's 
order,  whether  drawn  up  by  consent  or  hostilely. 
SooJepwjjton  v.  Bussell,  23  Law  J.  Rep.  (n.s.)  Exch. 
267;  9  Exch.  Rep.  24. 

A  defendant  having  been  arrested  in  respect  of  a 
debt  from  which  he  was  protected  by  an  order  of  the 
Insolvent  Court,  applied  for  his  discharge  to  a  Judge 
at  chambers,  when  the  following  order  was  made : 
"  Upon  hearing  the  attomies  or  agents  on  both  sides 
I  do  order  that  upon  payment  by  the  defendant  of 
51.  forthwith  the  defendant  be  discharged,  the  defen- 
dant hereby  imdertaking  to  pay  the  rest  of  the  debt 
and  costs,"  by  certain  specified  instalments : — Held, 
that  a  declaration  for  breach  of  this  undertaking  was 
bad,  although  it  also  stated  that  the  order  was  made 
with  the  consent  of  the  plaintiff  and  the  defendant. 
Ibid. 

(/)  Former  Becovery. 

In  an.  action  for  a  malicious  prosecution  for  lar- 
ceny, the  defendant  pleaded  that  the  plaintiff  before 
the  present  action  sued  him  in  an  action  for  assault 
and  imprisonment  upon  a  false  and  unreasonable 
assertion  that  he,  the  plaintiff,  had  committed  felony; 
that  the  defendant  pleaded  in  that  action  not  guilty, 
and  a  justification  that  the  plaintiff  had  committed 
felony;  and  that  at  the  trial  the  Judge  directed  the 
jury  to  consider  whether  the  defendant  had  falsely 
and  maliciously,  and  without  reasonable  and  probable 
cause,  charged  the  plaintiff  with  the  felony;  that  the 
jury  found  the  issues  for  the  plaintiff,  and  assessed 
the  damages  accordingly ;  and  that  the  plaintiff  after- 
wards recovered  judgment  upon  the  verdict,  with 

Digest,  1850—1855. 


costs.  The  plea  concluded  with  an  averment  of  the 
identity  of  the  imprisonments  in  the  two  actions,  and 
that  the  grievances  now  complained  of  had  been 
taken  into  consideration  by  the  jury  in  assessing  the 
damages  in  the  first  action : — Held,  that  the  direc- 
tion to  the  jury  in  the  former  action  was  improper,' 
and  that  the  facts  pleaded  afforded  no  answer  to  the 
present  action.  Quest  v.  Warren,  23  Law  J.  Rep. 
(n.s.)  Exch.  121;  9  Exch.  Rep.  379. 

Declaration  for  money  had  and  received;  plea, 
that  the  debt  was  for  money  due  from  the  de- 
fendant jointly  with  A,  and  that  the  plaintiff  had 
already  sued  A  in  trover  and  recovered  judgment 
against  him  for  1002.,  and  that  the  causes  of  action 
for  which  the  plaintiff  then  recovered  judgment  in- 
cluded all  the  present  causes  of  action.  The  evidence 
was,  that  the  defendant  and  A  had  wrongfully  con- 
verted the  plaintiff's  goods  by  selling  them,  but  that 
the  defendant  alone  had  received  the  proceeds,  1502.; 
that  the  plaintiff  had  sued  A  in  trover  and  recovered 
1002.  as  the  value  of  the  goods  at  the  time  of  the  con- 
version. The  plea  was  then  amended  by  striking  out 
the  allegation  that  the  debt  was  for  money  due  from 
the  defendant  and  A  jointly,  and  substituting  that 
the  money  sued  for  was  money  received  as  the  pro- 
ceeds of  the  sale  of  the  goods  in  the  declaration  men- 
tioned : — Held,  first,  that  the  amendment  was  right, 
and  was  rightly  made  without  imposing  on  the  defen- 
dant the  costs  of  the  day;  and,  secondly, that  the  plea, 
as  amended,  was  an  answer  to  the  plaintiff's  claim 
for  the  whole  proceeds  of  the  sale.  BucMa/nd  v. 
Johnson,  23  Law  J.  Rep.  (n.s.)  C.P.  204;  15  Com. 
B.  Rep.  145. 

Semble,  per  Jervis,  O.J.,  that  judgment  recovered 
in  trover  for  the  conversion  of  goods  vests  the  pro- 
perty in  the  goods  in  the  defendant  from  the  time  of 
the  conversion.     Ibid. 

The  withdrawal  of  any  part  of  the  stratum  to  the 
support  of  which  the  owner  of  the  adjacent  soil  or 
house  thereon  is  entitled,  is  a  cause  of  action,  as  an 
injury  to  the  right,  although  no  immediate  damage 
ensues;  and  no  fresh  cause  of  action  accrues  by  the 
occurrence  of  subsequent  damage.  Therefore,  to  an 
action  for  damage  caused  by  such  withdrawal,  it  is  a 
good  answer  that  a  prior  action  has  been  brought  for 
damage  consequent  upon  the  wrongful  act,  and  an 
accord  and  satisfaction  agreed  to  and  performed  be- 
tween the  parties.  Niclclin  v.  Williwms,  23  Law  J. 
Rep.  (n.s.)  Exch.  335;  10  Exch.  Rep.  259. 

To  a  declaration  against  the  defendant  for  negli- 
gence in  causing  a  collision  between  the  plaintiffs'  and 
defendant's  vessel  in  the  River  Thames,  the  defen- 
dant pleaded  that  the  merits  had  been  tried  in  the 
Court  of  Admiralty,  and,  "after  due  proceedings 
taken  in  the  said  court,  and  in  due  form  of  law  de- 
termined in  favour  of  the  defendant,"  it  was  held  that 
the  collision  occurred  through  the  plaintiffs'  negli- 
gence, and  not  by  the  neghgence  of  tlie  defendant : 

Held,  a  bad  plea,  fpr  not  shewing  that  the  collision 
occurred  within  the  Admiralty  jurisdiction;  and  that 
the  allegation  "  that  due  proceedings  were  taken,  and 
in  due  form  of  law  determined,"  did  not  cure  the 
defect.  Sarris  v.  Willis,  24  Law  J.  Rep., (n.s.) 
C.P.  93;  IS  Com.  B.  Rep.  710. 

The  replication  was,  that  the  plaintiffs  had  duly 
appealed  to  her  Majesty  in  Council  against  the  deci- 
sion in  the  plea  mentioned,  and  that  the  appeal  was 
pending : — Held,  a  bad  replication.     Ibid. 
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Declaration,  alleging,  in  the  first  count,  that,  in 
consideration  that  the  plaintiff  would  enter  the  em- 
ploy of  the  defendant,  in  the  capEicitT  of  European 
correspondent  of  a  newspaper,  called '  The  New  York 
Courier  and  Inquirer,'  until  the  said  service  should 
be  determined,  by  due  and  customary  notice  on 
either  side,  and  for  a  certain  salary,  the  defendant 
promised  to  retain  ^he  plaintiff  in  the  said  capacity, 
and  to  pay  the  said  s^ary  and  to  continue  him  in 
such  service  untU  determined  as  aforesaid.  Breach, 
the  wrongfiil  discharge  of  the  plaintiff  without  notice 
and  without  reasonable  and  probable  cause.  The 
declaration  also  contained  the  common  indebitatus 
counts.  Plea  as  to  SOL,  part  of  the  plaintiff's  de- 
mand in  the  money  counts,  that  an  action  had  been 
brought  against  the  plaintiff,  in  the  Supreme  Court  of 
the  State  of  New  Yorlt ,  for  a  sum  exceeding  SO/. ; 
that  by  process  duly  issued  out  of  the  said  court  and 
executed  on  the  defendant  the  said  sum  of  50/.,  due 
and  owing  from  the  defendant  to  the  plaintiff,  was 
attached  in  the  defendant'  shands,  according  to  thelaws 
of  the  smd  state,  to  satisfy  the  demand  in  the  action ; 
that  judgment  was  afterwards  recovered  in  the  said 
court,  and  execution  was  issued  to  the  sheriff  of  New 
York,  whereupon  the  defendant  was  obliged,  by  the 
laws  of  that  state,  to  pay,  and  did  pay,  over  to  the 
sheriff  the  value  of  the  said  sum  of  50/.,  deducting 
the  necessary  expenses  of  the  attachment.  The  plea 
further  alleged  that  the  plaintiff  and  the  defendant 
were  citizens  of  the  said  stated  and  the  defendant  was 
resident  there  and  subject  to  the  jurisdiction  and 
process  of  the  said  Court;  and  that  by  the  laws  of  that 
state  the  defendant  was  discharged  and  acquitted  of 
the  said  sum  of  SO/. : — Held,  upon  demurrer,  that 
this  plea  was  sufficient,  and  a  good  defence  pro  tantOi 
OmOd  V.  Webb,  24  Law  J.  Kep.  (n.s.)  Q.B.  205;  4 
E.  &  B.  933. 

(jr)  Another  Suit  pending. 

A  Scotch  steamer  ran  down  an  English  vessel  in 
the  Humber.  An  action  was  commenced  in  the 
Court  of  Admiralty  in  England,  by  the  owners  of  the 
English  vessel,  against  the  owners  of  the  steamer, 
and  a.  warrant  of  arrest  issued  against  the  ship ;  but, 
before  the  ship  could  be  arrested,  she  had  sailed  for 
Scotland.  A  suit  was  then  commenced  by  the  owners 
of  the  English  vessel  against  the  owners  of  the 
steamer,  in  the  Court  of  Session  in  Scotland,  for  the 
damage,  and  the  steamer  was  eirrested  under  process 
of  that  Court,  but  subsequently  released  upon  bail. 
Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  purchaser  of 
this  unsatisfied  claim  against  her.  The  proceedings 
in  the  Court  of  Session  were  still  pending,  when  the 
steamer,  having  come  within  the  jurisdiction  of  Eng- 
land, was  again  arrested  under  process  of  the  High 
Court  of  Admiralty  in  England,  and  an  action  for 
damage  commenced  in  that  court,  for  the  same  cause 
of  action  as  was  still  pending  in  Scotland,  instructions 
being  sent  to  Scotland  to  abandon  the  proceedings  in 
the  Court  of  Session.  The  owner  of  the  steamer 
appeared  under  protest  in  the  Admiralty  Court,  and 
pleaded,  first,  lits  alibi  jxridens;  and,  secondly,  that 
he  was  a  purchaser  for  value  without  notice: — Held, 
by  the  Judicial  Committee,  overruling  such  protest, 
^that  the  plea  of  lis  alibi  pendens  was  bad,  as 
the  suit  in  Scotland  was,  in  the  first  instance,  in  per- 
sonam, the  proceedings  being  commenced  by  process 


against  the  persons  of  the  owners  of  the  vessel  (the 
defendants),  and  the  arrest  of  the  steamer  only  col- 
lateral to  secure  the  debt,  while  the  proceedings  in 
the  Admiralty  Court  in  England  were,  in  the  first 
instance,  in  rem,  against  the  vessel,  and,  therefore, 
the  two  suits  being  in  their  nature  different,  the 
pendency  of  the  one  suit  could  not  be  pleaded  in  sus- 
pension of  the  other.  Manner  v.  £dl,  7  Moore, 
P.C.C.  267. 

(h)  Notwithstanding  Staiidable  Remedy. 

By  the  6  &  7  Vict.  c.  79,  the  Articles  of  a  certain 
convention  between  Her  Majesty  and  the  King  of 
the  French,  concerning  the  fisheries  in  the  seas  be^ 
tween  the  British  Islands  and  France,  are  declared 
to  have  the  force  of  law.  By  these  Articles,  all 
transgressions  of  the  regulations  are  in  both  countries 
to  be  submitted  to  the  exclusive  jurisdiction  of  the 
tribunal  or  magistrates  designated  by  law,  who  are  to 
settle  all  differences  and  decide  all  contentions  be- 
tween fishermen  of  the  two  countries ;  and  the  trial 
and  judgment  are  always  to  take  place  in  a  summary 
manner.  This  tribunal  is  also  to  have  power  to 
award  damages  for  injuries  over  and  above  the 
penalties.  By  section  11.  of  the  act,  all  offences 
against  the  Articles  committed  by  British  subjects 
are  to  be  determined  by  Justices  of  the  Peace,  who 
are  also  declared  to  have  the  power  of  awarding  com- 
pensation for  injuries : — Held,  that  no  action  could 
be  maintained  for  an  injury  caused  by  a  breach  of 
any  of  the  regulations,  as  exclusive  jurisdiction  in 
such  matters  was  given  to  the  tribunal  specified  in 
the  act.  Marshall  v.  NichoUa,  21  Law  J.  Eep. 
(n.s.)  Q.B.  343. 

Case  for  the  obstruction  of  a  right  of  way  as  appur- 
tenant to  the  messuage  and  dwelling-house  of  the 
plaintiff,  by  means  whereof,  as  alleged  in  the  second 
count  of  the  declaration,  the  plaintiff  could  not  have 
or  enjoy  his  said  way  as  he  of  right  ought  to  have 
done,  and  otherwise  might  and  would  have  done,  and 
had  been  and  was  deprived  of  the  use,  benefit,  and 
advantage  of  the  same,  to  his  damage.  Flea,  justify- 
ing the  obstruction  complained  of,  for  the  purpose  of 
making  and  constructing  a  railway  under  the  powers 
and  provisions  in  the  Great  Northern  Railway  Act, 
1846,  by  which  the  defendants  were  incorporated, 
and  in  the  acts  therewith  incorporated.  Repli- 
cation, that  the  way  was  a  road  within  the  meaning 
of  the  Railways  Clauses  Consolidation  Act,  1845, 
that  the  defendants  had  rendered  it  impassable, 
and  thereby  interfered  with  the  same  within  the 
meaning  of  that  act,  and  that  the  defendants  had  not 
caused  a  sufficient  road  to  be  made  instead  of  the 
road  so  interfered  with : — Held,  on  demurrer,  that  by 
the  6th  and  55th  sections  of  the  Railways  Clauses 
Consolidation  Act,  8  &  9  Vict.  u.  20,  the  remedy  by 
action  for  an  interference  with  a  private  right  of  way 
was  taken  away,  except  where  special  damage  had 
been  suffered,  and  therefore  that  the  second  count 
was  bad.  Wathins  v.  the  Great  Northern  RaiL  Co., 
20  Law  J.  Rep.  (n.s.)  Q.B.  391 ;  16  Q.B.  Rep.  961. 

The  7  &  8  Vict.  c.  112.  s.  18.  requires  that  every 
ship  navigating  between  the  United  Kingdom  and 
any  place  out  of  the  same,  shall  keep  constantly  on 
board  a  sufficient  supply  of  medicines  suitable  to 
accidents  and  diseases  arising  on  sea  voyages,  and  in 
case  any  default  be  made  in  keeping  such  medicines, 
the  owner  of  a  ship  is  made  liable  to  a  penalty,  which 
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by  section  62.  is  Tecoverable  at  the  suit  of  any  person, 
and  is  to  be  applied  in  part  to  the  informer,  and  the 
residue  to  the  Seamen's  Hospital  Society: — Held, 
that  the  penalty  was  recoverable  for  a  breach  of  the 
public  duty,  created  by  the  statute,  and  that  the 
provisions  of  the  statute  did  not  interfere  with 
the  common-law  right  of  a  seaman  serving  on  board 
the  vessel  to  maintain  an  action  in  respect  of  a  special 
damage  resulting  to  him  from  the  breach  of  the  dutyi 
Couch  V.  Steel,  23  Law  J.  Rep.  (h.s.)  Q.B.  121 ;  3 
E.  &  B.  402. 

(i)  Suspension  of  Bight  of  Action. 

The  doctrine  of  a  right  of  action  being  gone  by 
suspension  applies  only  to  the  case  where  there  has 
once  been  a  subsisting  right  of  action,  and  not  to  a 
case  where  the  objection  is,  that  if  it  had  accrued 
earlier,  it  could  not  have  been  enforced  from  the  fact 
of  the  same  person  then  being  the  party  both  to  sue 
and  be  sued.  Badeley  v,  Vigowa,  23  Law  J.  Rep. 
(N.S.)  a.B.  377;  4  E.  &  B..71. 

{j)  Malickms  Aet»  atiA  Legal  J^roced/u/re. 

"So  action  lies  for  commencing  and  prosecuting  an 
action  maliciously  and  withoi^t  reasonable  or  probable 
cause  in  the  name  of  a  third  party,  without  an  alle- 
gation shewing  that  legal  damage  has  been  sustained. 
ColtereU  v.  Janea,  21  Law  J.  Rep.  (n.s.)  C.P.  2  ;  11 
Com.  B.  Rep.  713. 

Per  WilUams,  J. — With  such  allegation,  the  action 
lies.    Ibid. 

The  declaration,  after  stating  that  the  defendant, 
in  tlie  name  of  a  third  party,  whom  he  knew  to  be 
insolvent,  maliciously  and  without  reasonable  or  pro- 
bable cause,  commenced  and  prosecuted  an  action 
against  the  plaintiff,  in  which  the  then  plaintiff  wag 
Jionsuited,  proceeded  as  follows:  "and  it  was  con- 
sidered by  the  said  Court  that  the  said  L  H  0  should 
take  nothing  by  his  said  writ,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy,  &c.  Where- 
upon and  whereby  the  said  suit  was  wholly  deter^ 
mined.  By  means  of  which  premises  the  plaintiff 
was  put  to  costs  in  defending  the  action,  which  costs 
he  was  unable  to  obtain  &om  the  said  L  H  O,  who 
was  and  is  unable  to  pay  the  same ;  and  was  other- 
wise vexed  and  injured,  &c.: — Held,  insufficient  in 
arrest  of  judgment  (the  plaintiff's  counsel  admitting 
that  the  non-payment  of  eactra  costs  would  not  be  the 
subject  of  legal  damage  so  as  to  maintain  the  action), 
inasmuch  as  it  was  consistent  with  the  declaration 
that  no  ordinary  costs  were  awarded  to  the  plaintiff 
cm  the  nonsuit,  owing  to  his  own  neglect  to  apply  for 
them,  and  that  this  was  the  only  reason  of  his  Ruling 
to  obtain  them.    Ibid. 

A  count  in  case  for  distraining  for  more  rent  than 
was  due  is  bad,  though  it  alleges  it  to  have  been  done 

maliciously, for  an  act  which  does  not  amount  to 

a  legal  injury  cannot  be  actionable  because  it  is  done 
with  a  bad  intent,  Stevenson  v.  Newriham,  13  Com. 
B.  Rep.  285. 

A  declaration,  by  the  lessee  of  a  theatre,  charged 
in  the  first  and  second  counts  that  one  J  W  had 
contracted  with  the  plaintiff  to  sing  at  his  theatre, 
and  not  elsewhere,  durini;  a  certain  term,  without 
the  plaintiff's  consent,  and  that  the  defendant  had 
during  the  term  maliciously  enticed  and  procured 
J  W  to  depart  from  her  said  contract  against  the 
will  of  the  plaintiff,  whereby  J  W  re&sed  to  sing 


for  the  plaintiff  at  his  theatre  during  the  whole  of' 
the  term.  The  third  count  alleged  that  J  W  had 
been  hired  by  the  plaintiff  as  and  was  his  dramatic 
artiste,  for  a  certain  term,  and  that  the  defendant  had 
malioiously'enticed  and  procured  her  to  depart  from 
her  said  employment  during  the  said  term.  All  the 
counts  alleged  special  damage.  On  demurrer  to 
the  declaration, — Held,  (by  Wightmam,  J.,  Erl^,  J. 
and  Cronvpton,  J.)  that  the  action  was  maintainable 
at  common  law,  as  the  maliciously  procuring  J  W 
to  break  her  contract  was  a  wrongful  act  from  which 
damage  accrued  to  the  plaintiff;  that  the  rule  of  law 
giving  a  remedy  for  enticing  away  servants,  is  not 
confined  to  menial  servants,  or  to  such  as  fall  within 
the  Statute  of  Labourers,  but  extends  to  all  cases 
where  there  is  an  unlawful  or  malicious  enticing 
away  of  a  person  en^ployed  to  give  his  exclusive 
personal  service  for  a  given  time  under  the  direction 
of  an  employer  who  is  injured  by  the  wrongful  act; 
and  that  the  action  for  maliciously  persuading  a 
servant  to  quit  his  service  is  maintainable  wherever 
there  is  at  the  time  of  the  persuading  a  binding 
contract  of  hiring  and  service  existing  between  the 
parties,  whether  the  service  be  then  actually 
subsisting  or  not.  But  senMe — per  Crompton,  J,, 
that  the  contract  need  not  be  for  exclMsixe  service ; 
and  that  an  action  will  lie  for  maliciously  inducing 
another  to  break  a  contract  of  any  description 
whereby  damage  accrues  to  the  party  with  whom 
the  contract  has  been  made.  And  held,  by  Cole- 
ridge, J;  that  the  persuading  or  procuring,  whe- 
ther maliciously  or  not,  a  free  contracting  party 
to  break  his  contract,  to  the  damage  of  the  party 
with  whom  he  has  contracted,  is  not  actionable, 
the  general  rule  of  law  being  not  to  confine  the 
remedy  for  breaches  of  contract  to  the  contracting 
parties.  That  between  master  and  servant  there 
is  an  exception  to  this  rule,  founded  solely  on  the 
Statute  of  Labourers  (23  Edw.  3.)  and  limited 
by  it;  and  that  J  W  not  falling  within  the  class  of 
persons  provided  for  in  that  statute,  the  action  was 
not  maintainable,  I/umley  v.  Gye,  22  Law  J.  Rep. 
(N.S.)  a.B.  463;  2  E.  &  B.  216. 

Where  the  defendant  had  pleaded  and  demurred 
to  the  declaration,  and  the  demurrer  had  been  de- 
cided in  this  court,  an  order  to  postpone  the  trial  of 
the  issues  of  fact  until  after  the  issues  in  law  had 
been  finally  disposed  of  in  the  court  of  error,  was 
re&sed;  section  80,  of  the  Common  Law  Procedure 
Act  applying  only  to  the  disposing  of  the  issue  by 
the  Court  in  which  it  is  first  raised.    Ibjd. 

An  action  lies  at  the  suit  of  a  debtor  taken  in 
execution  under  a  capias  ad  satisfaciendum,  upon 
a  judgment  against  an  execution  creditor,  who 
"  maliciously  and  without  any  reasonable  or  probable 
cause"  causes  and  procures  a  warrant  to  be  issued 
upon  the  said  writ  indorsed  to  levy  a  larger  sum 
than  remained  due  upon  the  judgment,  and  the 
debtor  to  be  taken  to  satisfy  such  sum ;  there  being 
no  difference  between  an  arrest  on  mesne  process  and 
an  arrest  in  execution  of  a  judgment.  Chv/rchill  v. 
iS^ers,  23  Law  J.  Rep.  (n.s.)  Q-B.  308 ;  3  E.  &  B.  929. 

In  a  declaration  in  such  an  action,  it  is  a  sufficient 
allegation  of  damage  that  the  plaintiff  was  imprisoned 
on  such  warrant  until  he  could  procure  his  discharge, 
and  that  by  means  of  the  premises  he  was  prevented 
from  attending  to  his  business  and  injured  in  his 
credit  and  character,  and  was  put  to  and  incurred 
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great  costs  and  expenses  in  and  about  procuring  his 
liberation  from  imprisonment.     Ibid. 

The  declaration  stated  that  the  defendant  had 
falsely  and  maliciously  procured  the  plaintiff  to  be 
adjudged  a  bankrupt.  The  adjudication  of  banli- 
Tuptcy  had  been  made  on  an  affidavit  by  the  defen- 
dant, containing  statements  which  were  not  true  in 
fact.  The  adjudication  was  subsequently  annulled, 
on  the  ground  that  the  affidavit  did  not  shew  that 
an  act  of  bankruptcy  had  been  committed : — Held, 
that  the  action  was  maintainable,  although  the 
affidavit  did  not  shew  an  act  of  bankruptcy  com- 
mitted and  the  Commissioners  had  committed  an 
error  in  adjudicating  the  plaintiff  to  be  a  bankrupt. 
Farley,  or  Pairlie,  v.  Danks,  24  Law  J.  Bep.  (n.s.) 
as.  244;  4E.  &B.  493. 

(Jc)  Agaimt  PuhUc  Officer  for  Personal  Injmy. 

No  action  will  lie  against  the  county  surveyor  by 
an  individual  to  recover  damages  for  a  personal  or 
pecuniary  injury  resulting  from  the  non-repair  of  a 
county  bridge.  Mackinnon  v.  Pemson  (in  error),  23 
Law  J.  Eep.  (n.s.)  M.C.  97;  9  Exch.  Rep.  609_ 
affirming  the  judgment  of  the  Court  of  Exchequer, 
22  Law  J.  Eep.  (n.s.)  M.C.  22. 

(I)  Preach  of  Agreement  to  refer. 

For  the  breach  of  a  stipulation  in  a  contract  to 
refer  to  arbitration  any  difference  that  should  arise 
as  to  the  contract,  an  action  will  lie,  although  the 
agreement  to  refer  could  not  be  pleaded  in  bar  of  an 
action  for  a  breach  of  the  contract.  Livingston  v. 
Ram,  24  Law  J.  Rep.  (n.s.)  Cl.B.  269. 

Declaration  on  a  contract  for  the  sale  of  a  cargo 
of  wheat,  to  consist  of  a  certain  quantity  as  per  bill 
of  lading,  the  contract  stipulating  that  should  any 
difference  arise  as  to  the  contract,  the  same  should 
be  left  to  the  arbitration  of  two  London  corn-factors, 
or  of  an  umpire  in  case  of  difference.  Averment, 
that  the  said  cargo  of  wheat  arrived  and  was  accepted, 
and  the  price  paid  according  to  the  contract ;  that  a 
difference  thereupon  arose  as  to  the  said  contract, 
which  might  have  been  left  to  arbitration  in  manner 
agreed  upon,  and  that  the  plaintiff  had  done  every- 
thing on  his  part  to  have  the  said  difference  left  to 
arbitration.  Breach,  that  the  defendant  refused  and 
declined  to  concur  with  the  plaintiff  in  referring  the 
said  difference,  and  wrongfully  prevented  the  same 
from  being  left  to  or  disposed  of  by  arbitration.  Plea, 
setting  out  the  contract,  which  stated  that  the  cargo 
was  to  consist  of  2,630  chetwerts  of  10  poods  as  per 
bill  of  lading,  reckoning  72  quarters  for  every  100 
chetwerts,  and  alleging  that  the  said  supposed  differ- 
ence was  concerning  a  claim  and  demand  for  damages, 
alleged  to  be  payable  by  the  defendant  by  reason  of 
the  cargo  being  deficient  in  quantity,  and  no  other 
difference,  whereupon  the  defendant  refused  and 
declined  to  concur  in  referring  the  said  supposed 
difference  to  arbitration:  —  Held,  upon  demurrer, 
that  for  the  breach  of  the  agreement  to  refer  a  matter 
of  difference  as  to  the  contract  to  arbitration,  an 
action  was  maintainable ;  and  that  upon  the  plead- 
ings it  appeared  that  there  was  such  a  matter  of  dif- 
ference between  the  parties,  and  therefore  that  the 
plea  was  no  answer  to  the  declaration.     Ibid. 

(m)  Bebentwes. 
The  Heme  Bay  Pier  Act, (6  &  7  Will.  4.  c.  cxii.) 


by  section  9,  enables  the  company  to  borrow  money 
on  bond,  under  their  common  seal,  and  the  money  is 
to  be  made  payable  in  such  manner,  at  such  time, 
and  at  such  rate  of  interest,  as  they  shall  think 
proper ;  and  the  rents  and  profits  of  the  undertaking 
are  to  be  a  security  for  the  money  so  borrowed,  with 
interest,  and  all  bondholders  shall  be  equally  entitled 
to  a  claim  or  lien  on  the  said  rents  and  profits  in 
proportion  to  the  sums  thereby  secured,  and  without 
any  preference  by  reason  of  the  priority  of  date  of 
any  such  securities,  or  any  other  account  whatever: 
— Held,  that  this  clause  did  not  prevent  a  creditor, 
to  whom  the  company  had  given  a  bond  under  their 
common  seal,  conditioned  for  the  payment  of  the 
principal  money  at  a  fixed  day,  and  interest  in  the 
mean  time,  from  suing  the  company  for  the  penalty 
of  that  bond  ;  the  clause  at  the  end  of  the  section 
only  applying  to  prevent  a  creditor  recovering  under 
his  judgment  in  preference  to  others.  Botckow  v. 
the  Heme  Bay  Pier  Co.,  22  Law  J.  Bep.  (n.s.) 
Q.B.  33 ;  1  E.  &  B.  74. 

(B)  ClBCUlTT  OF  ACTIOK. 

A  delivery  order  for  goods  stated,  that  the  parties 
signing  it  held  certain  goods  which  they  engaged  to 
deliver  to  A's  order  on  the  "presentation"  of  the 
document  duly  indorsed : — Held,  that "  presentation" 
meant  delivering  up  the  document,  and  that  A's  in- 
dorsee was  not  entitled  to  the  delivery  of  the  goods 
on  merely  shewing  the  order.  BarAett  v.  Holmes, 
22  Law  J.  Bep.  (n.s.)  C.P.  182;  13  Com.  B.  Bep. 
630. 

A  breach  by  the  plaintiff  of  the  contract  sued  upon, 
since  action  brought,  cannot  be  pleaded  or  given  in 
evidence  in  reduction  of  damages,  to  avoid  circuity 
of  action.     Ibid. 

A  plea  is  not  good  in  avoidance  of  circuity  of  action 
unless  it  shews  that  the  sum  which  the  defendant  is 
entitled  to  recover  from  the  plaintiff  must,  in  law, 
be  the  same  as  that  for  which  the  plaintiff  sues. 
Charles  v.  Alton,  23  Law  J.  Bep.  (n.s.)  C.P.  197; 
15  Com.  B.  Bep.  46. 

By  a  charter-party  A  agreed  to  pay  B,  the  master 
of  a  vessel,  one-third  of  the  freight  at  the  final  sailing 
of  the  vessel,  the  same  to  be  returned  to  A  if  the 
cargo  should  not  be  delivered  at  the  port  of  destina- 
tion, A  insuring  at  the  owners'  expense  and  deducting 
the  costs  out  of  the  first  payment.  A  paid  the  one- 
third  freight,  deducting  the  costs  of  insurance.  The 
ship  and  cargo  were  lost,  and  A  brought  his  action  to 
recover  back  the  one-third  freight.  B  pleaded  that 
the  loss  of  the  one-third  freight  was  a  loss  which  A 
was  to  be  insured  against ;  that  A  insured  so  negli- 
gently that  the  insurance  was  useless ;  and  that  by 
such  negligence  A  became  liable  to  B  for  the  same 
amount  which  he  now  claimed  from  B,  and  to  make 
good  the  same  to  B: — Held,  that  the  plea  was  bad ; 
that  the  conclusion  of  law  as  to  A's  liability  was  not 
warranted  by  the  facts  stated,  as  the  amount  to  be 
recovered  by  B  as  damages  for  A's  negligence  was 
not  necessarily  identical  with  that  sued  for  by  A. 
DvMtante  Crowder,  J.    Ibid. 

(C)  Notice  of  Action. 

(a.)  To  Judges  and  Officers  of  Inferior  Courts. 

The  act  9  &  10  Vict.  c.  95.  s.  138.  enacts,  that  in 
all  actions  to  be  commenced  against  any  person  for 
anything  done  in  pursuance  of  that  act,  notice  in 
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writing  of  such  action  shall  be  g^ven  to  the  defendant 
one  month  before  action  brought.  In  the  case  of  an 
action  brought  against  the  Judge  of  one  of  the  county 
courts  established  under  that  act,  for  disobeying  a 
writ  of  prohibition,  in  proceeding  with  a  matter 
therein  referred  to,  such  Judge  is  entitled  to  notice 
under  the  above  section  if  he  proceeded  honestly 
believing  that  his  duty  as  a  Judge  under  the  act 
called  upon  him  to  do  so.  Booth  v.  Cli/ve,  20 
Law  J.  Rep.  {k.s.)  C.P.  161 ;  10  Com.  B.  Eep. 
827. 

A  declaration  stated  that  the  plaintiffs  in  the  court 
of  record  at  Manchester  recovered  against  6  a  debt 
of  60Z.,  and  sued  out  a  fi.  fa.  directed  to  the  defen- 
dant as  the  officer  for  executing  the  process  of  that 
court ;  that  the  defendant  did  not  levy,  but  neglected 
and  refused,  and  afterwards  falsely  returned  nuUa 
hona.  Plea,  that  no  notice  of  action  had  been  given 
under  the  local  act  of  parliament  establishing  the 
said  court  of  record.  Demurrer.  The  defendant 
was  appointed  serjeant-at-mace,  under  the  local  act, 
and  was  bound  by  that  act  to  execute  civil  process, 
and  it  was  enacted  that  in  all  actions  "  for  anything 
done  in  pursuance  of  this  act"  notice  of  action  should 

be  given  to  the  defendant: Held,  that  the  plea  was 

good ;  that  the  defendant  was  entitled  to  notice  of 
action,  part  of  the  cause  of  action  being  for  a  mis- 
feasance in  making  a  false  return.     QiKere whether 

in  case  of  a  mere  »to»-feasance  on  the  part  of  the 
defendant,  notice  of  action  would  have  been  neces- 
sary. Jowie  V.  Taylor,  21  Law  J.  Rep.  (h.S.)  Exch. 
31 ;  7  Exch.  Eep.  58. 

A  bailiff  is  not  deprived  of  his  right  under  the 
County  Court  Act  to  notice  of  action  by  receiving 
an  indemnity  from  the  execution  creditor.  White  v. 
Morris,  21  Law  J.  Eep.  (ir.s.)  C.P.  185;  11  Com. 
B.  Eep.  1015. 

A  person  who  acted  in  execution  of  the  process 
of  a  borough  court  of  record  under  the  serjeant-at- 
mace  of  the  borough,  and  who  had  no  appointment 
from  the  Judge  of  the  court,  was  held  not  to  be  a 
"  bailiff"  entitled  to  a  month's  notice  of  action  under 
the  Sth  section  of  the  act  7  &  8  Vict.  c.  19.  for  regu- 
lating the  bailiffs  of  inferior  courts.  Twrrant  v. 
JBaker,  23  Law  J.  Eep.  (n.s.)  C.P.  21 ;  14  Com.  B. 
Eep.  199. 

The  preamble  of  that  act  recites,  that  "  Courts  are 
holden  for  sundry  counties,  hundreds,  and  wapen- 
takes, various  manors  and  other  lordships,  liberties 
and  franchises,  having,  by  custom  or  charter,  juris- 
diction for  the  recovery  of  debts  and  damages  in  per- 
sonal actions:" — Quwre — whether  a  borough  court 
of  record,  having  jurisdiction  for  the  recovery  of 
debts  and  damages  in  personal  actions,  and  also  in 
ejectment  between  landlord  and  tenant,  under  a 
charter  made  by  virtue  of  the  7  Will.  4.  &  1  Vict. 
c.  78.  s.  49.  conferring  on  the  Court  the  powers  of 
the  borough  courts  under  the  Hunipical  Corporations 
Act  (5  &  6  Will.  4.  c.  76.  s.  118),  is  a  court  within 
the  7  &  8  Vict.  c.  19.     Ibid. 

A  notice  of  action  given  to  a  bailiff  of  a  county 
court  is  not  bad  because  it  describes  him  as  having 
acted  under  a  statute  which  does  not  relate  at  all  to 
county  courts  or  to  the  matter  in  question — if  it  gives 
him  notice  of  the  action,  and  of  the  cause  thereof,  it 
is  sufficient,  and  such  a  reference  to  a  wrong  statute 
may  be  rejected.  Macgregor  v.  Galsworthy,  3  Car. 
&  K.  8. 


(J)  To  Magistrates. 

A  notice  of  action  given  to  a  magistrate,  under  the 
1 1  &  12  Vict.  c.  44.  s.  9,  stated  that  an  action  would 
be  brought  against  him,  for  that  he  with  force  and 
arras  caused  the  plaintiff  to  be  assaulted,  beaten  and 
ill-treated  by  one  J  D,  and  also  caused  the  plaintiff 
to  be  apprehended  and  seized  and  laid  hold  of,  and 
be  compelled  to  go  through  divers  streets,  &c.  to  a 
certain  lock-up  or  prison,  and  to  be  unlawfully  im- 
prisoned and  detained  in  prison,  without  any  reason- 
able or  probable  cause,  for  a  long  space  of  time.  The 
declaration  in  the  action  charged  that  the  defendant 
maliciously  and  without  reasonable  or  probable  cause 
issued  a  warrant  for  the  apprehension  of  the  plaintiff, 
on  a  charge  of  assault  upon  J  D;  and  that  the  defen- 
dant afterwards  maliciously  and  without  reasonable 
or  probable  cause  procured  the  plaintiff  to  be  arrest- 
ed and  imprisoned,  and  to  be  brought  before  two 
Justices  to  be  examined  touching  the  said  charge, 
whereupon  he  was  committed  to  trial;  and  that  the 
defendant  at  the  Quarter  Sessions  maliciously  and 
without  reasonable  or  probable  cause  procured  an 
indictment  to  be  preferred  against  the  plaintiff,  which 
was  returned  not  found,  by  the  grand  jury.  The  only 
evidence  to  connect  the  defendant  with  the  acts  com- 
plained of  was,  that  he  issued  his  warrant  to  appre- 
hend the  plaintiff  for  a  matter  over  which  he  had 
jurisdiction : — Held,  that  the  plaintiff  could  not  re- 
cover, as  the  notice  of  action  did  not  clearly  and  ex- 
plicitly state  a  cause  of  action  against  the  defendant 
under  section  1.  of  the  11  &  12  Vict.  c.  44,  tormaUr 
cionsly  doing  an  act  in  a  matter  over  which  he  had 
jurisdiction,  but  that  it  rather  pointed  to  a  cause  of 
action  under  section  2,  for  an  act  done  by  the  defen- 
dant in  excess  of  or  without  jurisdiction.  Taylor  v. 
Nereid,  23  Law  J.  Eep.  (h.s.)  M.C.  169;  3  E.  &  B. 
725. 

A  magistrate  acting  in  the  execution  of  his  office 
is,  by  the  11  &  12  Vict.  c.  44,  entiUed  to  notice  of 
action,  although  he  acts  maliciously  and  without 
reasonable  and  probable  cause.  Kirhy  v.  Svmpson, 
23  Law  J.  Eep.  (n.s.)  M.C.  165;  10  Exch.  Eep.  358. 

In  actions  against  magistrates  for  acts  done  in  the 
execution  of  their  office,  the  Judge  is  to  decide  whe- 
ther notice  of  action  is  necessary,  and  the  jury  are  not 
to  determine  the  question  of  hona  fides. 

(c)  To  Revenue  Officers. 

The  8  &  9  Vict.  c.  87.  s.  117.  (Customs  Consoli- 
dation Act)  enacts,  that  no  writ  shall  be  sued  out 
against  any  officer  of  the  Customs  or  against  any 
person  acting  under  the  direction  of  the  Commis- 
sioners of  her  Majesty's  Customs  for  anything  done 
in  the  execution  of  or  by  reason  of  his  office  until  a 
month's  notice  of  action  shall  have  been  given,  stating 
the  cause  of  action,  &c.  The  118th  section  enacts, 
that  no  plaintiff,  in  any  case  where  an  action  shall 
be  grounded  on  any  such  act  done  by  the  defendant, 
shall  be  permitted  to  produce  any  evidence  of  the 
cause  of  such  action,  except  such  as  shall  be  con- 
tained in  the  notice  to  be  given  as  aforesaid,  or  shall 
receive  any  verdict  against  such  officer  or  person 
unless  he  shall  prove  on  the  trial  of  such  action  that 
such  notice  was  given ;  and  in  default  of  such  proof 
the  defendant  in  such  action  shall  receive  a  verdict 

with  costs,  as  hereinafter  mentioned: Held,  that, 

upon  the  trial  of  an  action  against  an  officer  of  the 
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Cuatoms,  it  Is  the  duty  of  the  Judge,  unless  the  facts 
are  admitted,  to  hear  the  evidence  and  decide  whe- 
ther the  defendant  did  the  act  complained  of  honestly 
believing  that  his  duty  called  upon  him  to  do  it,  in 
which  case  the  provisions  as  to  notice  of  action  would 
be  applicable.  Arnold  v.  Hamd,  23  Law  J.  Rep. 
(n.s.)  Exch.  137;  9  Exch.  Rep.  137. 

(cJ)  Under  Public  Eealth  Act. 

The  plaintiff  contracted  by  deed  with  the  defen- 
dants as  a  Local  Board  of  Health,  to  execute  certain 
works,  according  to  a  specification,  and  that  the  works 
should  be  begun,  proceeded  with,  and  completed  to 
the  satisfaction  of  their  surveyor.  Payment  was  to 
be  made  by  instalments,  upon  the  certificate  of  the 
surveyor.  By  the  deed  it  was  provided  "  that  if  the 
plaintiff,  from  bankruptcy,  insolvency,  or  any  cause 
whatsoever,  should  not  proceed  with  the  works  to 
the  satisfaction  of  the  surveyor,  it  should  be  lawful 
for  the  defendants,  after  three  days'  notice,  signed  by 
their  surveyor,  to  employ  other  persons  to  complete 
the  works;  and  that  the  deed  should,  at  the  expira- 
tion of  the  said  notice,  be  void,  at  the  option  of  the  de- 
fendants, and  the  amount  already  paid  to  the  plaintiff 
should  be  considered  the  full  value  of  the  works  which 
should  up  to  that  time  have  been  executed,  and  the 
materials  on  the  premises  should  become  the  property 
of  the  defendants  without  any  further  payment :"— . 
Held,  that,  in  an  action  by  the  plaintiff  against  the 
defendants  for  not  allowing  him  to  complete  his 
contract,  no  notice  of  action  was  requisite  under  the 
provisions  of  the  11  &  12  "Vict.  u.  63.  s.  139.  (the 
Public  Health  Act).  Dams  v.  the  Mayor,  &c. 
of  Swansea,  22  Law  J.  Rep.  (K.s.)  Exch.  297;  8 
Exch.  Rep.  808. 

The  defendant  contracted  with  the  Local  Board  of 
Health  of  H  for  the  digging  of  wells  for  the  better 
supply  of  water,  the  work  to  be  done  to  the  satisfac- 
tion of  the  local  board,  or  their  surveyor,  and  the 
digging  to  be  under  the  direction  of  the  surveyor. 
The  hole  made  in  digging  one  of  the  wells  in  a  high- 
way was  negligently  left  without  sufGcient  light,  in 
consequence  of  which  the  plaintiff's  horse  in  passing 
fell  into  the  hole  and  was  injured,  and  for  the  dam- 
age thereby  occasioned  to  the  plaintiff  an  action  was 
brought  without  a  previous  notice  of  action  having 
been  given : — Held,  that  the  defendant  was  a  person 
"  acting  under  the  direction  of  the  local  board"  with- 
in the  meaning  of  section  139.  of  the  Public  Health 
Act;  and  that  the  action  was  in  respect  of  something 
"  done,  or  intended  to  be  done,  under  the  provisions 
of  the  act,"  and,  therefore,  that  the  defendant  was 
entitled  to  notice  of  action.  Newton  v.  ElUs,  24 
Law  J.  Rep.  (u.s.)  Q.B.  337. 

(e)  Under  Malicious  Trespass  Act. 

The  7  &  8  Geo.  4.  c.  30.  s.  41.  (the  Malicious 
Trespass  Act)  enacts,  that  in  all  actions  for  anything 
done  in  pursuance  of  the  act,  notice  in  writing  of 
such  action  shall  be  given  to  the  defendant  one  month 
before  action  brought.  The  7  &  8  Geo.  4.  c.  29. 
s,  75.  (the  Larceny  Act)  is  to  the  same  effect.  The 
defendant  was  sued  (in  the  third  count)  for  having 
giving  the  plaintiff  into  custody  on  a  charge  of  doing 
wilful  damage  to  the  defendant's  property,  and  (in 
the  fourth  count)  for  having  given  him  into  custody 
on  a  charge  of  larceny.  The  jury  found  that  the 
plaintiff  had  not,  on  either  occasion,  committed  the 


offence  with  which  he  was  charged,  but  that  the  de- 
fendant, on  both,  land  fide  believed  that  he  had : — 
Held,  as  to  each  count,  that  the  defendant  was  en- 
titled to  notice  of  action;  and  that  it  was  not  neces- 
sary for  him  to  shew  that  he  knew  of  the  above  acts. 
Read  v.  Coker,  22  Law  J.  Rep.  (n.s.)  C.P.  201;  13 
Com.  B.  Rep.  850. 

(/)  Form  ojnd  Service. 

The  plaintiff's  particulars  of  demand  in  a  plaint 
in  a  county  court  were :  first,  for  unlawfiilly  entering 
the  plaintiff's  premises  and  seizing  cattle  under 
colour  of  a  distress;  second,  for  unlawfully  selling 
three  other  cattle  not  distrained;  third,  for  not  hav- 
ing the  cattle  so  sold  appraised  before  selling  them ; 
fourth,  for  continuing  on  the  plaintiff's  premises  and 
proceeding  to  sell  the  plaintiff's  cattle  after  an  aban- 
donment of  the  distress.  The  notice  of  action  stated 
that  the  plaintiff  would  bring  his  plaint  against  the 
defendant  for  having,  on  the  1 1th  of  March,  entered 
his  premises  and  seized  three  heifers  there,  and  for 
having  continued  there  several  days,  and  also  for  that 
defendants,  against  the  pktintiff's  will,  on  the  17th 
of  March,  did  seize,  sell  and  remove  from  the  plain- 
tiff's premises  three  heifers  belonging  to  him : — Held, 
that  the  plaintiff  was  entitled  to  go  into  evidence  in 
support  of  the  fourth  item  in  the  particulars,  as  it 
was  one  for  which  no  notice  of  action  was  necessary, 
or,  if  necessary,  the  notice  given  was  Isirge  enough  to 
apply  to  it.  Howard  v.  Remer,  23  Law  J.  Rep.  (if.s.) 
Q.B.  60;  2  E.  &  B.  916. 

In  a  case  in  which  notice  of  action  is  required,  a 
notice  of  an  action  in  the  Common  Pleas  is  insufficient 
to  support  an  action  in  the  Queen's  Bench.  EUtoh 
V.  Wright,  3  Car.  &  K.  31. 

If  in  such  a  case  the  notice  be  of  an  action  for 
breaking  and  entering  the  plaintiff's  house  and  seiz- 
ing divers  goods,  which  goods  were  then  "  lying  and 
being  in  and  upon  my  said  dwelling-house,"  this  will 
not  support  a  charge  in  the  declaration  of  taking  the 
plaintiff's  goods.  Whether  in  a  notice  of  an  action 
for  breaking  into  the  plaintiff's  house  it  is  necessary 
to  give  notice  of  special  damage  if  the  plaintiff  means 
to  claim  any,  gucere.    Semble,  that  it  is.    Ibid. 

The  11  &  12  Vict.  c.  44.  s.  2.  provides  that  no 
action  shall  be  brought  against  a  Justice  for  any  act 
done  under  any  conviction  orwarrantissued  in  a  matter 
of  which  he  has  not  jurisdiction,  until  after  such  con- 
viction or  warrant  has  been  quashed;  and  by  section 
9.  no  action  shall  be  commenced  against  a  Justice  of 
the  Peace  until  one  calendar  month  after  notice  in 
writing  of  such  intended  action : — Held,  that  a  notice 
of  action  served  before  the  quashing  of  a  warrant  of 
commitment  in  respect  of  which  an  action  was  brought 
against  the  Justice  granting  it,  was  sufficient.  Hay- 
lock  V.  i^arke,  22  Law  J.  Rep.  (na)  M.C.  67;  1  E. 
&  B.  471. 

(D)  Form  of  Action. 
(o)  As^wm^iit  or  Case. 
The  third  and  fourth  counts  of  a  declaration  set 
forth  certain  promises  of  the  defendant  for  a  good 
consideration,  and  not  coimected  with  any  common 
law  duty  arising  from  the  relation  between  the  plain- 
tiff and  the  defendant,  and  then  alleged  a  breach  of 
duty  in  the  defendant  consisting  solely  in  the  neglect 
to  do  the  acts,  which  he  had  by  such  promises  agreed 
to  do,  the  plaintiff  having  performed  his  part  of  the 
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agreement.  The  last  count  was  in  trover: — Held, 
on  general  demurrer,  that  the  declaration  was  bad 
for  misjoinder.  Cowrtenm/  v.  Ewrle,  20  Law  J.  Rep. 
(n.s.)  C.P.  7  ;  10  Com.  B.  Eep.  73. 

The  case  of  Boormam  v.  Brovm,  3  Q,.B.  Eep. 
SU ;  3.  c.  11  Law  J.  Rep.  (n.s.)  Exch.  437,  and  11 
CI.  &  F.  1,  does  not  decide  that  the  neglect  to  per- 
form a  contract  is  in  mery  case  a  breach  of  duty  for 
which  an  action  of  tort  will  lie.    Ibid. 

An  action  on  the  case  will  not  lie  for  every  neglect 
to  perform  a  contract.     Wood,  or  Woods,  v.  Finms; 

21  Law  J.  Rep.  (k.s.)  Exch.  138;  7  Exch.  Rep. 
363. 

(5)  Assumpsit  or  Trespass. 

A  and  B  (the  defendants)  went  together  to  the  house 
of  the  plaintiff's  mother,  and  A  seized  there  a  sum 
of  money  belonging  to  the  plaintiff.  There  was  some 
evidence  of  A  and  B  having  gone  with  the  intent  to 
get  the  money,  but  there  was  no  evidence  that  B 
went  into  the  house.  They  subsequently  paid  the 
money  into  a  bank  to  their  joint  account: — Held, 
that  the  plaintiff  might  waive  the  trespass,  and  main- 
tain an  action  for  money  had  and  received  against 
the  two  defendants.  Neat  v.  Hardmg,  20  Law  J. 
Rep.  (M.S.)  Exch.  2S0 ;  6  Exch.  Rep.  349. 

(e)  Caxe  or  Covenant. 

A  lessor  of  a  mine  may  maintain  case  against  his 
lessee  for  an  injury  to  the  reversion,  by  improperly 
working  the  mine,  notwithstanding  that  the  injury  is 
also  a  breach  of  the  lessee's  covenant,  upon  which 
the  lessor  might  have  sued.    Marker  v.  Eemridc, 

22  Law  J.  Rep.  (n.s.)  C.P.  129. 

(d)  Case  or  Trespass. 

A  railway  train  driven  at  the  rate  of  forty  miles  an 
hour,  according  to  the  general  directions  of  the  rail- 
way company  to  the  driver,  ran  over  and  killed  some 
sheep  which  had  strayed  on  the  line  in  consequence 
of  the  defective  fences  of  the  company: — Held,  that 
the  train  being  under  the  direction  and  controul  of 
a,  rational  agent,  the  company  were  not  liable  in 
trespass  for  the  injury;  but  that  the  proper  form  of 
action  was  by  action  on  the  case,  either  for  permitting 
the  fences  to  be  out  of  repair,  or  for  directing  the 
servant  to  drive  at  such  a  rate  as  to  interfere  with 
the  right  of  the  sheep  to  be  on  the  line  of  railway. 
Sharrod  v.  t/ie  Laauion  amd  NorSi-Westem  Bail. 
Co.,  20  Law  J.  Rep.  (n.s.)  Exch.  185;  4  Exch. 
Rep.  580, 

Trespass  for  false  imprisonment.  The  defendant 
Barnes  having  obtained  a  warrant  to  search  thd 
plaintiff's  house,  and  to  apprehend  him  on  a  charge 
of  felony,  the  warrant  being  headed  "To  the 
constable  of  D,  in  the  county  of  W,"  delivered  it  to 
the  defendant  Barton,  a  county  constable,  appointed 
under  the  2  &  3  Vict.  u.  93,  who  executed  it  within 
the  parish  of  D  by  apprehending  the  plaintiff.  The 
action  was  not  brought  until  the  expiration  of  six 
months  &om  the  time  of  the  act  committed : — Held, 
first,  that  trespass  was  the  proper  form  of  action; 
secondly,  that  the  parish  constable  of  D,  and  not  the 
defendant  Barton,  was  the  proper  party  to  execute 
the  warrant,  but  that  Barton  was  'protected,  the 
action  not  having  been  brought  against  him  within 
six  months,  pursuant  to  the  24  Geo.  2.  c.  44.  a.  8, 
and  that  the  other  defendant  was  liable.    Freegard 


V.  Barnes,  21  Law  J.  Rep.  {s.B.)  Exch.  320;  7 
Exch.  Rep.  827. 


ACCUMULATION. 

[See  Thellusson  Act.] 


ADMINISTRATION. 

[See  ExEOUTOE  and  Administrator.] 


ADMINISTRATION  OF  ESTATE  IN 
CHANCERY. 

[See  Executor  and  Administrator.] 

(A)  What  Debts  mat  be  claimed. 

(B)  Interest  on  Debts. 

(C)  Marshallinq  Debts. 

(D)  What  are  Legal  Assets. 

(E)  Marshallinq  Assets. 

(F)  Practice. 

(A)  What  Debts  mat  be  claimed. 

An  insurance  company  lent  money  on  the  security 
of  a  bond  given  by  three  obligors  to  two  of  the 
directors,  and  of  a  policy  effected  with  the  company 
by  one  of  the  obligors  on  his  own  life,  and  deposited 
as  a  collateral  security.  By  the  terms  of  the  policy 
the  insurance  money  was  charged  on  funds  and  pro- 
perty of  the  company  only.  The  condition  of  the 
bond  was  for  payment  of  the  money  lent,  with  in- 
terest, and  of  the  premiums  upon  the  policy.  The 
insurance  company  was  dissolved,  their  funds  distri- 
buted, and  their  business  transferred  to  another  com- 
pahy,  to  whom  the  obligees  assigned  the  bond.  One 
of  the  obligors,  who  had  not  effected  the  insurance, 
having  died,  and  the  policy  having  become  forfeited 
for  non-payment  of  the  premiums,  the  assignees  of 
the  bond  debt  sought  to  prove  in  the  Master's  office, 
under  a  decree  for  the  administration  of  the  estate 
of  the  deceased  obligor : — Held,  that  the  proof  ought 
to  be  admitted  to  the  extent  of  an  unpaid  preinium, 
which  became  payable  before  the  dissolution  of 
the  company,  although  the  dissolution  took  place 
long  before  the  end  of  the  year  for  which  the  pre- 
mium was  paid;  but  that  no  proof  could  be  admitted 
for  any  premium,  the  time  for  payment  of  which 
had  not  arrived  when  the  company  was  dissolved. 
Alimson  v.  GyJiy,  21  Law  J.  Rep.  (n.s.)  Chanc. 
848;  2  De  6ex,  M.  &  G.  670. 

(B)  Interest  on  Debts. 

Interest  at  il.  per  cent,  will  be  allowed  on  the 
amount  of  a  demand  for  work  and  labour  in  an 
administration  suit  from  the  time  when  the  demand 
for  interest  was  made.  Mildmay  v.  Methuen,  3 
Drew.  91. 

(C)  Marshalling  Debts. 

[Brearcliffv.  Dorrmgton,  6  Law  J.  Dig.  14;  4  De 
Gex  &  Sm.  122.] 

A  covenant  by  a  surety  for  payment  of  a  debt  at 
a  future  day  is  not  a  contingent,  but  an  actually 
existing  debt,  and  must  be  provided  for  before  simple 
contract  creditors  are  paid.  Atkinson  v.  Grey,  1  Sm. 
&  G.  577. 
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A,  a  creditor  of  a  testator,  in  an  action  against  his 
executor,  took  a  judgment  of  the  assets  of  the  testa- 
tor quaTtdo  nccidervnt.  B,  another  creditor,  subse- 
quently took  a  similar  judgment.  In  a  suit  for  the 
administration  of  the  estate  of  the  testator, — Held, 
that  A  was  entitled  to  priority  of  payment  over  B. 
DoUand  v.  Johnson,  23  Law  J.  Rep.  (N.s.)  Chanc. 
637;  2Sm.  &G.  301. 

A  testator  domiciled  in  Ireland  left  assets  in 
Ireland  and  in  England.  The  will  was  proved  by 
the  same  executors  in  both  countries.  The  Irish 
assets  were  remitted  to  England  to  be  administered 
here,  before  the  Irish  creditors  were  satisfied : — Held, 
that  an  Irish  judgment  creditor  was  entitled  to  be 
paid  out  of  the  Irish  assets  in  priority  over  English 
simple  contract  creditors.  Cook  v.  Gregson,  23  Law 
J.  Eep.  (N.s.)  Chanc.  734;  2  Drew.  286. 

A,  by  his  marriage  settlement,  covenanted  under 
seal  with  a  trustee  to  settle  an  estate  on  the  usual 
trusts.  The  estate  was  not  settled.  A  afterwards 
conveyed  away  this  estate  in  exchange  for  another 
estate  and  1,0502.  A  died,  and  in  a  suit  for  the 
administration  of  his  estate  it  was  declared  that  the 
trustee  of  the  settlement  was  entitled  to  prove  as  a 
creditor  of  A  for  the  sum  of  l,OSOt,  and  an  account 
was  directed  of  what  was  due  to  such  trustee  in  re- 
spect of  that  sum  and  interest,  and  to  all  other  the 
creditors  by  simple  contract  of  A.  On  the  cause 
coming  on  for  further  directions, — Held,  that  the 
debt  for  which  the  trustee  was  entitled  to  prove,  was 
a  specialty  debt;  and  that  the  Court  was  not  pre- 
cluded by  the  above-mentioned  decree  from  so  treat- 
ing it.  PowdreU  v .  Jones,  23  Law  J.  Rep.  (n.s.) 
Chanc.  606;  2  Sm.  &  G.  335. 

By  an  instrument  in  writing,  operating  as  an  agree- 
ment for  and  not  as  a  lease,  A  agreed  to  take  and  B 
to  grant,  a  lease  of  a  sugar  estate  in  Jamaica,  for  a 
certain  term  of  years,  at  a  certain  rent.  A  died  in- 
debted to  B.  in  respect  of  this  rent.  In  a  creditors' 
suit,  instituted  in  the  Court  of  Chancery  in  Eng- 
land for  the  administration  of  the  estate  of  A, 

Held,  affirming  the  decision  of  the  Court  below,  that 
B  was  not  entitled  to  rank  as  a  specialty  creditor  in 
respect  of  such  rent.  Vincent  v.  Godson,  24  Law 
J.  Rep.  (N.s.)  Chanc.  121;  4  De  Gex,  M.  &  6. 
546,  affirming  22  Law  J.  Rep.  (n.s.)  Chanc.  747; 
1  Sm.  &  G.  384. 

Rent  due  ranks  as  a  specialty  debt  where  the 
relation  of  landlord  and  tenant  exists  in  respect  of 
lands  within  the  jurisdiction;  and  that,  whether  the 
demise  be  by  writing  or  upon  a  constructive  tenancy 
from  year  to  year.  But  the  doctrine,  being  founded 
in  privity  of  estate,  will  not  apply  where  the  lands, 
the  subject  of  the  demise,  are  out  of  the  jurisdiction. 
Ibid. 

In  a  creditors'  suit  four  persons  claimed  against  a 
testator's  estate  for  misappropriation  of  trust  funds. 
A  claimed  to  be  a  specialty  creditor  under  a  trust 
deed,  which  was  never  executed  by  the  testator, 
although  he  acted  in  the  trusts : — Held,  that  A  was 
only  a  simple  contract  creditor.  Jenkins  v.  Sohertsan, 
22  Law  J.  Rep.  (n.8.)  Chanc.  874. 

B  claimed  as  a  specialty  creditor  under  a  trust 
deed,  by  which  it  was  "  declared"  by  the  parties  that 
the  money  should  be  on  certain  trusts: — Held,  that 
the  omission  of  the  word  "  agreed"  did  not  prevent 
there  being  a  contract  on  the  part  of  the  trustee. 
Ibid. 


C  claimed  under  a  trust  deed  by  which  the  testa- 
tor was  a  trustee  jointly  with  another  person,  who 

survived  him : Held,  that  the  testator's  estate  wa8 

liable  for  the  breach  of  trust  committed  by  him,  and 
that  C.  was  a  specialty  creditor.     Ibid. 

D  claimed  under  a  bond  :— .-Held,  that  as  the 
testator's  heirs  were  bound,  D  was  entitled  to  priority 
over  the  other  specialty  creditors  out  of  the  assets 
arising  from  real  estate.     Ibid. 

The  suit  was  instituted  by  A,  the  simple  contract 
creditor,  and  the  assets  were  insufficient  to  satisfy 
the  specialty  debts : — Held,  nevertheless,  that  the 
plaintiff  was  entitled  to  his  costs  out  of  the  estate,  as 
between  solicitor  and  client.     Ibid. 

The  personal  estate  of  a  testator  must  be  adminis- 
tered according  to  the  law  of  his  domicil.  Wilson 
v.  Lady  Dvmsany,  23  Law  J.  Rep.  (N.a)  Chanc 
492;  18  Beav.  293. 

Judgments  in  England  will  give  no  priority  against 
assets  in  England  belonging  to  a  testator  domiciled 
abroad;  and  effect  can  only  be  given  to  them  with 
reference  to  the  law  of  the  domicil.     Ibid. 

A  domiciled  Irishman,  having  assets  in  England, 
was  indebted  upon  judgments  obtained  here  and 
also  upon  a  duly  registered  mortgage  of  lands  in 
Ireland.  By  a  decree  of  the  Court  of  Chancery 
there  the  lands  had  been  sold,  but  the  proceeds  had 
been  found  insufficient  to  discharge  the  debts.  Upon 
a  claim  by  the  mortgagees, — Held,  that  the  decree 
was  not  similar  to  a  judgment  at  law  there  for  pay- 
ment of  a  debt,  and  that  it  gave  no  priority;  that  the 
balance  due  on  the  mortgage  was  a  specialty  debt 
only,  and  payable^oH  passu  with  the  other  specialty 
debts  of  the  testator.     Ibid. 

(D)  What  are  Legal  Assets. 

The  equity  of  redemption  of  a  mortgage  in  fee  is 
made  legal  assets  by  3  &  4  Will.  4.  t.  104.  Foster 
V.  Handley,  1  Sim.  N.S.  200. 

Monies  arising  under  a  will  and  paid  by  the  exe- 
cutors into  court  in  a  creditors'  suit,  held  legal  assets. 
Lovegrove  v.  Cooper,  2  Sm.  &  G.  271. 

The  proceeds  of  real  estate  directed  by  the  Court 
to  be  sold  for  payment  of  debts,  and  paid  by  the 
purchaser  into  court,  held  legal  assets    Ibid. 

(E)  Marshalling  Assets. 

[Harris  v.  Farwell,  6  Law  J.  Dig.  15 ;  1 3  Beav.  403.] 

A  testator  was  seised  of  real  estate  in  fee  simple, 
and  was  possessed  of  personal  estate,  and  had  also 
a  general  power  of  appointment  over  other  real  estate; 
he  executed  his  will,  by  which  he  devised  his  fee 
simple  estate  and  bequeathed  his  personalty,  and 
also  executed  his  power  of  appointment  over  the 
other  estate:  the  personal  estate  was  insufficient  for 

the  payment  of  the  testator's  debts: Held,  that  the 

devised  real  estate  was  primarily  liable  to  the  pay- 
ment of  the  debts,  and  if  insufficient,  then  that  the 
appointed  real  estate  was  liable,  whether  the  debts 
were  by  specialty  or  by  simple  contract.  Fleming 
V.  Buchamm,  22  Law  J.  Rep.  (n.s.)  Chanc.  886; 
3  De  Gex,  M.  &  G.  976. 

Although  a  specialty  creditor  has  a  right  to  resort 
to  the  descended  real  estates  of  his  debtor  as  legal 
assets,  he  cannot  participate  in  the  benefit  of  the 
trusts  of  his  debtor's  real  estate,  devised  by  him  upon 
trust  for  sale  for  payment  of  his  debts,  without  bring- 
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ing  what  he  had  obtained  out  of  the  descended  estates 
into  hotch-potch.  Chapman  v.  Esgar,  1  Sm.  & 
G.  S75. 

(F)  Pbaoticb. 

An  administrator  of  an  intestate  died  in  1817  in- 
debted to  a  large  amount  in  respect  of  his  receipts  as 
administrator,  but  leaving  sufficient  personal  estate 
to  pay  this  amount,  and  also  leaving  freehold  estates. 
In  the  same  year  a  suit  was  instituted  for  the  admi- 
nistration of  his  personal  estate;  and  in  1832  it  ap- 
peared from  the  report  in  that  suit  that  his  personal 
estate  had  been  misapplied,  and  that  his  executor 
had  become  bankrupt.  Thereupon,  and  in  the  same 
year  (1832),  an  administratrix  de  honis  non  of  the 
intestate  instituted  a  suit  eigainst  the  administrator's 
heir  and  the  sureties  in  the  usual  administration  bond 
and  against  the  representatives  of  the  Archbishop 
(who  had  died),  praying  to  have  the  benefit  of  the 
bond,  and  to  charge  by  means  of  it  the  administrator's 
estates.  No  decree  was  made  in  this  suit,  the  plain- 
tiiF  having  married  in  1838,  and  having  died  in  1847 
without  the  suit  having  ever  been  revived.  In  1848 
another  of  the  next-of-kin,  who  had  been  a  defendant 
to  the  suit  of  1832,  took  out  administration  de  bonis 
non  of  the  intestate,  and  filed  a  bill  of  revivor  and 
supplement  claiming  to  have  the  benefit  of  the  suit 
of  1832:— Held,  that  the  suit  of  1832  must  be  con- 
sidered as  having  been  abandoned,  and  that  the  suit 
of  1848  must  be  considered  an  original  suit,  and  as 
such  barred  by  length  of  time  and  laches.  BoUon  v, 
Powell,  2  De  Gex,  M.  &  G.  1;  14  Beav.  275. 

QiiiCere — whether  the  circumstance  of  the  adminis- 
trator dying  largely  indebted  to  the  intestate's  estate 
was  a  breach  of  condition  of  the  bond.     Ibid, 

Quwre — whether  the  suit  of  1832  was  in  its  nature 
one  which  it  was  competent  for  the  plaintiff  in  that 
of  1848  to  revive.     Ibid. 

QiUBre — whether  either  suit  could  be  maintained, 
the  ordinary  personal  representative  not  having  de- 
clined to  lend  his  name  in  an  action.     Ibid. 

In  an  administration  suit  a  creditor's  claim  was 
admitted  as  a  claim  only  by  the  Master's  report  to 
which  the  creditor  did  not  except.  Shortly  after- 
wards the  result  of  a  suit  tended  to  establish  his  debt. 
After  more  than  a  year  the  creditor  petitioned  to  be 
admitted  as  a  creditor  against  the  estate: — Held, 
that  he  might  be  admitted  without  being  charged 
with  the  costs  which  had  not  been  increased  by  the 
delay.    Zee  v.  Flood,  2  Sm.  &  G.  250. 

Sixteen  years  after  a  decree  for  the  administration 
of  a  testator's  estate  under  which  the  amount  in  the 
hands  of  the  executors  had  been  paid  into  court,  and 
the  decree  no  further  prosecuted,  the  residuary  lega- 
tees being  infants  on  attaining  twenty-one  petitioned 
to  have  the  fund  paid  out  to  them  according  to 
the  trusts  of  the  will,  and  upon  the  affidavit  of  the 
executors  that  there  were  no  outstanding  demands 
upon  the  estate,  the  Court  ordered  the  amount  to 
the  petitioners.  Ha/rrison  v.  icme,  2  Sm.  &  G. 
249. 

An  administrator  unnecessarily  retained  a  balance 
of  3,700/.  in  his  hands  for  three  years;  he  was  charged 
with  interest,  but  was  allowed  his  costs  of  an  adminis- 
tration suit : — Held,  also,  that  the  pendency  of  a  suit 
for  administration  in  the  Duchy  Court  of  Lancaster 
during  the  time  was  no  justification  for  the  non- 
investment. 

DWEST,  1850—1855. 


An  administrator  settled  with  three  out  of  four 
next-of-kin ;  and  the  fourth  having  instituted  a  suit 
for  administration, — Held,  that  his  share  was  only 
liable  to  one-fourth  of  the  costs.  HolgaUs.  Eammih, 
17  Beav.  269. 

The  provisions  of  the  1 3  &  1 4  Vict.  c.  35.  for  taking 
accounts  of  the  debts  and  liabilities  of  deceased  per- 
sons, without  suit,  are  not  applicable  to  the  proceeds 
of  real  estate.  Re  Moore,  23  Law  J.  Eep.  (n.s.) 
Chanc.  153. 

A  creditor  having  continued  his  proceedings  at  law 
after  notice  of  a  decree  for  administration,  was  order- 
ed to  pay  the  costs  of  a  motion  to  restrain  him,  but 
was  allowed  to  set  them  off  against  the  costs  of  the 
proceedings  at  law  incurred  prior  to  the  notice. 
Gardner  v.  Garrett,  20  Beav.  469. 

Legatees  and  annuitants  are  bound  by  the  pro- 
ceedings in  a  suit  for  administration  between  the  exe- 
cutors and  residuary  legatees  and  devisees,  although 
there  may  be  a  question  as  to  the  debts  being  prima- 
rily charged  on  the  real  estate,  and  which  may  inci- 
dentally affect  them.  Therefore,  after  decree  in  such 
a  suit,  legatees  cannot  sustain  an  administration  suit 
against  the  executors.  Jenningsv.  Paterson,  15  Beav. 
28. 


ADMIRALTY,  COURT  OF. 

[See  Stat.  17  &  18  Vict.  c.  78 Prohibition — 

Ship  and  Shipping.] 


ADVANCEMENT. 

Mrs.  A,  the  wife  of  Mr.  A,  wrote  a  letter  to  her 
mother  B,  strongly  urging  her  to  lend  Mr.  A  the 
sum  of  2,000/.  (the  amount  of  an  intended  legacy 
from  B  to  Mrs.  A)  at  interest,  to  be  paid  to  B  during 
her  life.  B  sold  out  2,0002.  consols,  and  remitted 
the  proceeds  to  Mr.  A,  and  made  the  following  in- 
dorsement on  the  broker's  receipts; — "  The  inclosed 
sums  were  sold  out  for  Mrs.  A,  with  a  promise  on  her 
part  that  I  should  receive  interest  at  51.  per  cent, 
during  my  life,  seeing  that  it  was  my  intention  to 
have  left  it  to  her  at  my  death,  but  her  application 
was  too  urgent."  B  died  intestate: — Held,  that, 
under  these  circumstances,  the  proceeds  of  the  stock 
were  lent  and  not  given  to  Mr.  A,  and  that  the  amount 
was  a  debt  due  from  him  to  B  at  her  death,  and  ought 
to  be  set  off  against  the  distributive  share  to  which 
Mrs.  A  was  entitled  in  her  mother's  estate.  Eannie 
V.  Chwndler,  23  Law  J.  Rep.  (n.s.)  Chanc.^09. 


ADVOWSON. 

In  1790  an  advowson  appendant  to  a  manor  was 
sold  and  assigned  for  the  residue  of  a  term  of  500 
years,  created  in  the  manor  and  advowson  in  1745, 

and  which,  except  as  to  the  advowson, had  ceased: 

Held,  that  this  did  not  sever  the  appendancy,  and 
that  the  advowson  passed  by  a  subsequent  release  of 
the  manor  with  general  words.  Booper  v.  Harrison, 
2Kay  &J.  86. 


18 


AFFIDAVITS. 


AFFIDAVITS. 
[See  Practice,  in  Equity.] 

(A)  Form  of,  qenerallt. 

(B)  Entitling. 

(C)  Deponent's  Name  and  Addition. 

(D)  Several  Deponents. 

(E)  Illiterate  Persons. 

(F)  Interlineations  and  Erasures. 

(G)  Before  whom  sworn. 
(a)  In  general. 

(6)  Abroad, 
(H)  Jurat. 

(I)  Filing  and  taking  off  the  File. 
(J)  When  receivable. 
(K)  Exhibits. 


(A)  Form  of,  generally. 

[See  Reg.  Gen.  Mich.  Vac.  27  Nov.  1854,  24 
Law  J.  Rep.  (N.S.)  iii.;  4  E.  &  B.  361;  14  Com. 
B.  Rep.  769.] 

(B)  Entitling. 

Semlle — that  the  proper  title  of  affidavits  in  sup- 
port of  a  rule  for  an  attachment  against  a  sheriff's 
officer  for  extortion  in  the  execution  ofafi.  fa.  is  in 
the  cause.  Masters  v.  Lowlher,  21  Law  J.  Rep. 
(N.S.)  C.P.  130;  11  Com.  B.  Rep.  848. 

The  defendant  was  sued  as  "  H  W  B."  He  ap- 
peared as  "  Henry  William  B."  The  declaration 
described  him  as  "  Henry  William  B,  sued  as 
H  W  B."  The  affidavits  were  entitled  "Hilary 
John  B,  sued  as  Henry  William  B."  The  court 
admitted  the  affidavits.  Baldwin  v.  Sauerman, 
21  Law  J.  Rep.  (n.s.)  C.P.  160;  12  Com.  B.  Rep. 
152. 

Upon  a  motion  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  the  affidavit  is  properly  entitled 
in  the  cause  in  which  the  judgment  is  to  be  entered. 
Sell'v.  FisTc,  12  Com.  B.  Rep.  493. 

Where  pending  an  action  against  a  company  the 
name  of  the  company  is  changed  by  act  of  parlia- 
ment, and  amotion  is  afterwards  made  in  such  action, 
a  suggestion  should  be  entered  of  the  change  of 
name  and  the  affidavits  entitled  in  the  new  name. 
Hebblethwaite  v.  the  Leeds  and  Thirsk  Bail.  Co., 
21  Law  J.  Rep.  (n.s.)  Exch.  37. 

(C)  Deponent's  Name  and  Addition. 

[See  Reg.  Gen.  Hil.  term,  1853, ..  138, 22  Law  J. 
Rep.  (n.s.)  xvii;  1  E.  &  B.  app.  xxiv.] 

In  an  affidavit  verifying  the  notes  of  the  Judge  of 
the  Liverpool  Passage  Court,  the  deponent  described 
himself  as  "  S,  clerk  to  E  J,  Esq.,  barrister-at-law 
and  assessor  of  the  Court  of  Passage  of  the  borough 

of  L" : HelJ,  insufficient  for  not  stating  deponent's 

place  of  residence.  Winch  v.  WilliaTM,  21  Law  J. 
Rep.  (N.s.)  C.P.  216;  12  Com.  B.  Rep.  416. 

The  omission  of  a  deponent's  addition  in  an  affi- 
davit, in  pursuance  of  Reg.  Gen.  Hil.  term,  2  Will.  4. 
r.  S,  is  an  irregularity  merely,  and  the  party  seek- 
ing to  take  advantage  of  it  must  come  to  the  Court 
within  a  reasonable  time.  Seymow  v.  Maddox,  1 
L.  M.  &  P.  P.C.  543. 


A  reasonable  time  in  such  cages  dates  from  the 
time  when  the  party  complaining  of  the  irregularity 
had  the  means  of  knowing  it;  although,  in  point  of 
fact,  he  did  not  know  of  it  till  afterwards.     Ibid. 

(D)  Several  Deponents. 

[See  Reg.  Gen.  Hil.  term,  1853,  r.  139,  22  Law 
J.  Rep.  (N.s.)  xvii;  1  E.  &  B.  app.  xxiv.] 

(E)  Illiterate  Persons. 

[See  Reg.  Gen.  Hil.  term,  1853,  r.  141,  22  Law 
J.  Rep.  (n.s.)  xvii;  1  E.  &  B.  app.  xxiv.] 

(F)  Interlineations  and  Erasures. 

The  jurat  of  an  affidavit  of  the  due  taking  of  an 
acknowledgment  at  Sydney,  had  an  interlineation  in 
the  body  of  it,  and  an  erasure  in  the  jurat: — The 
Court  refused  to  allow  it  to  be  filed.  They  also 
refused  to  enlarge  the  time  for  returning  the  com- 
mission in  order  to  get  the  defects  remedied,  the 
time  for  the  return  having  expired.  Tiemey,  in  re, 
15  Com.  B.  Rep.  761. 

(G)  Before  whom  sworn. 

(a)  In  general. 

[See  16  &  17  Vict.  c.  78— Reg.  Gen.  Hil.  term, 
I8S3,  rr.  142,  148,  22  Law  J.  Rep.  (n.s.)  xvii;  1  E. 
&  B.  app.  xxiv.] 

The  taking  an  affidavit  is  a  ministerial,  not  a 
judicial  act.  Eerr  v.  Ailsa,  1  Macq.  H.L.  Cas, 
736. 

A  Scotch  Justice  of  the  Peace  may  take  an  affida- 
vit out  of  his  jurisdiction,  provided  the  locality  be 
within  the  authority  of  the  Great  Seal  of  Great 
Britain.  Hence,  an  affidavit  before  a  Justice  of  the 
Peace  of  the  county  of  Midlothian  was  held  valid 
though  taken  in  London.     Ibid. 

An  affidavit  cannot  be  used  in  support  of  an 
application  to  the  Court  if  it  be  sworn  before  a  Com- 
missioner who  is  acting  in  the  matter  as  attorney  of 
the  applicant,  though  there  be  no  action  pending, 
and  no  attorney  on  the  record.  InreGray,  21  Law 
J.  Rep.  (n.s.)  Q.B.  380;  1  Bail  C.C.  93. 

A  person  cannot  be  indicted  for  perjury  for  false 
statements  in  an  affidavit  in  a  suit  in  a  Court  of 
Admiralty,  sworn  before  a  Master  Extraordinary  in 
Chancery.  Tlie  Qmen  v.  Stone,  23  Law  J.  Rep. 
(n.s.)  M.C.  14;  1  Dears.  C.C.R.  251. 

(6)  Ahroad, 

[See  IS  &  16  Vict.  c.  76.  s.  23 18  &  19  Vict. 

u.  42.  ss.  2,  3.] 

Semhle — That  an  affidavit  sworn  before  the 
Deemster  of  the  Isle  of  Man  is  not  receivable  without 
proof  that  he  has  power  to  take  affidavits.  Cross  v. 
Cheshire,  21  Law  J.  Rep.  (n.s.)  Exch.  3;  7  Exch. 
Rep.  43. 

(H)  Jurat. 

Where  the  jurat  of  an  affidavit  stated,  that  it  was 
"  sworn  by  A  B,  at  G,  in  the  county  of  L,  in  Scot- 
land, the  fifth  of  June,  eighteen  hundred  and  fifty 
years,  before  me,  G  R  T,  a  Commissioner  for  Scof^ 
land,  for  taking  affidavits  in  the  Court  of  Queen's 
Bench  at  Westminster,"  it  was  held,  that  the  date 
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of  swearing  the  affidavit  and  the  authority  of  the 
Commissioners  to  take  affidavits  for  the  Court  of 
Queen's  Bench,  were  sufficiently  set  forth.  In  re 
EeU  V.  tJie  Port  of  London  Asmr.  Co.,  20  Law  J. 
Eep.  (N.S.)  Q.B.  89;  1  L.  M.  &  P.  P.O.  691. 

(I)  FlLINO  AND  TAKING  OFF  THE  FlLE. 

[See  Eeg.  Gen.  Hil.  term,  1853,  rr.  146,  147,  22 
Law  J.  Eep,  (n.s.)  xvii;  1  E.  &  B.  app.  xxiv.] 

The  Court  will  not  order  an  affidavit  which  is  not 
shewn  to  be  scandalous  or  irrelevant  to  be  taken  off 
the  file  merely  because  it  cannot,  upon  some  tech- 
nical ground,  such  as  a  defect  in  the  jurat,  be  read 
in  the  cause  in  which  it  is  filed.  BrunswicJc  v, 
Slmcm,  1  L.  M.  &  P.  P.C.  247. 

(J)  When  receivable. 

[See  Stat.  17  &  18  Vict.  c.  125.  s.  45 Eeg.  Gen. 

Hil.  term,  ]  853,  rr.  144,  146,  22  Law  J.  Eep.  (n.s.) 
xviij  1  E.  &  B.  app.  xxiv.] 

Practice  as  to  allowing  affidavits  to  be  filed  in 
answer  to  new  matter  under  17  &  18  Vict.  c.  125. 
o.  45.    Simpson  v.  Sadd,  15  Com.  B.  Eep.  757. 

The  Court  of  Common  Pleas  differing  from  the 
Court  of  Queen's  Bench, — Held,  that  leave  should 
not  be  granted,  under  the  45th  section  of  tlie  Common 
Law  Procedure  Act,  1854,  to  make  affidavits  in 
answer  to  affidavits  alleged  to  contain  new  matter, 
until  the  case  comes  on  to  be  heard,  and  the  Court 
has  so  far  heard  it  as  to  be  able  to  see  that  there  is 
new  matter  to  be  answered,  ffayne  v.  Roiertson,  and 
Wood  V.  Cox,  24  Law  J.  Eep.  (n.s.)  C.P.  155;  15 
Com.  B.  Eep.  760,  n.;  and  16  Com.  B.  Eep.  494. 

When  a  Judge  at  chambers  dismisses  a  summons 
upon  the  ground  of  the  insufficiency  of  the  affidavits 
in  support  of  it,  the  party  applying  cannot,  in  renew- 
ing his  application  to  the  Court,  use  fresh  affidavits. 
Mawhins  v.  AJcrU,  1  L.  M.  &  P.  P.C.  242. 

Where  a  Judge  declined  to  make  an  order  to  give 
the  plaintiff  his  costs  under  the  County  Courts  Act, 
13  &  14  Vict.  c.  61.  s.  13,  and  an  application  is 
made  to  the  Court,  fresh  affidavits  may  be  used  in 
addition  to  those  made  use  of  before  the  Judge. 
Sanderson  v.  Proctor,  23  Law  J.  Eep.  (n.s.)  Exch. 
320;  10  Exch.  Eep.  189. 

On  motion  to  rescind  an  order  made  at  chambers 
on  affidavit  as  having  been  erroneously  granted,  the 
party  moving  cannot  impeach  the  order  upon  affi- 
davits not  used  at  chambers,  and  containing  matters 
which  were  known  to  the  party  moving,  or  of  which 
he  could  have  obtained  knowledge,  before  the  order 
was  made.  Edwards  v.  Martyn,  1 7  Com.  B.  Eep. 
693. 

(K)  Exhibits. 

A  Commissioner,  before  whom  an  affidavit  is 
sworn,  ought  to  certify  that  any  exhibit  annexed  is 
the  document  referred  to  in  the  affidavit.  In  re 
AUison,  10  Exch,  Eep.  561. 
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(Sale  of  beer,  wine  and  spirits  on  Sundays  and 
holidays  regulated  by  18  &  19  Vict.  c.  118;  repeal- 
ing 17  &  18  Vict.  u.  79.     And  see  Appeal.] 

(A)  Licence. 

(a)  False  Certificate  to  obtain, 
(h)  Eemoval  of,  iy  Certiorari. 

(B)  Keeping  open  at  Impkopee.  Houbs. 

(C)  Gaming. 

(D)  Penalties,  to  whom  payable. 


ALDEEMEN  OF  LONDON. 

[Powers  of,  as  to  visiting  deserted  premises,  see  Jus- 
tice OF  THE  Peace.] 


(A)   LiCEKOB. 

(a)  FaZse  Certificate  to  oHai/n. 

The  jurisdiction  to  convict  of  the  offence,  under 
the  3  &  4  Vict.  c.  61,  of  using  a  false  certificate  for 
the  purpose  of  obtaining  a  licence  to  retail  beer,  is 
in  the  .Tustices  acting  in  and  for  the  place  where  the 
offence  is  committed.  Begima  v.  Waghorn,  22  Law 
J.  Eep.  (n.s.)  M.C.  60;  1  E.  &  B.  647. 

Where  such  a  conviction  was  made  by  two  Jus- 
tices of  the  county  of  Kent,  having  jurisdiction  within 
the  division  in  which  the  house  sought  to  be  licensed 
was  situate,  but  not  within  the  borough  of  Maidstone, 
in  which  the  offence  was  committed, — Held,  (^Cole- 
ridge, J.  dissentiente)  under  the  3  &  4  Vict.  c.  61, 
s.  19,  the  11  Geo.  4,  &  1  Will.  4.  c.  64.  and  the 
4  &  5  Will.  4.  c.  85,  that  the  jurisdiction  given  to 
such  Justices  by  the  two  latter  statutes  did  not  ex- 
tend to  the  offence  of  using  a  false  certificate  for  the 
purpose  of  obtaining  a  licence  to  retail  beer,  subse- 
quently created  by  the  3  &  4  Vict.  c.  61.  s.  6,  and 
that  the  conviction  was,  therefore,  bad.     Ibid. 

(i)  Removal  of,  iy  Certiorari, 

A  licence  for  the  sale  of  beer  granted  by  the  solici- 
tor of  Excise  without  the  production  of  a  certificate 
from  the  overseer,  required  by  3  &  4  Vict.  c.  61.  s.  2, 
is  not  a  judicial  act  removable  into  the  court  of 
Queen's  Bench  by  certiorari.  Regina  v.  Salford 
(Overseers),  21  Law  J.  Eep.  (n.s.)  M.C.  223. 

(B)  Keeping  open  at  Improper  Hours. 

H  was  a  locality  which  had  a  population  exceed- 
ing 2,500  inhabitants.  It  comprised  parts  of  three 
townships,  two  of  which  were  in  one  parish  and  one  in 
another,  and  each  of  which  maintained  its  own  poor 
separately.  H  had  no  local  rights  pecuHar  to  itself, 
being  an  aggregation  of  houses  and  inhabitants  which 
had  received  a  separate  name : — Held,  that  H  was  a 
"  place"  in  which  a  public-house  might  be  kept  open 
until  eleven  at  night,  under  the  provisions  of  the 
statute  3  &  4  Vict.  c.  61.  s.  IS. 

A  licence  to  sell  beer  granted  to  E  specified  that 
the  house  should  be  closed  at  ten  o'clock': — Held, 
that  on  an  information  against  E  for  keeping  open 
his  house  beyond  ten  o'clock  contrary  to  the  statute, 
the  direction  in  the  licence  as  to  the  time  was  of  no 
avail  to  support  the  information,  if  E,  by  the  statute, 
was  entitled  to  keep  his  house  open  to  a  later  hour. 
Regina  v.  Charleswortk,  or  West  Hiding  (Justices), 
20  Law  J.  Eep.  (n.s.)  M.C.  181 ;  2  L.  M.  &  P.  P.C. 
117. 

The  prohibition  in  a  licence  granted  under  the 
General  Licensing  Act,  9  Geo.  4.  c.  61,  that  the 
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publican  shall  not  keep  his  house  open  "  during  the 
usual  hours  of  the  morning  and  afternoon  divine  ser- 
vice" in  the  parish  church  on  Sundays,  has  reference 
to  what  are  the  ordinary  hours  of  the  morning  and 
afternoon  service  as  distinguished  from  evening  ser- 
vice. Where,  therefore,  a  publican  kept  his  house 
open  at  half-past  six  o'clock  in  the  evening  of  a  Sun- 
day, in  a  parish  where  the  service  in  the  church  com- 
mencing at  three  o'clock  in  the  afternoon  had  been 
discontinued,  and  a  service  commencing  at  six  in  the 
evening  and  terminating  at  eight  o'clock  had  been 
substituted  for  it,  it  was  held  that  he  could  not  be 
convicted  of  an  offence  against  the  tenour  of  the 
licence.  Regina  v.  Knapp,  or  Justices  of  Bucks,  22 
Law  J.  Eep.  (n.s.)  M.C.  139;  2  E.  &  B.  447. 

(C)  Gaminq. 

A  conviction  which  states  that  a  keeper  of  a  public 
house,  licensed  under  9  Geo.  4.  c.  61,  has  been 
"  guilty  of  an  offence  against  the  tenour  of  his  licence, 
that  is  to  say,  that  he  knowingly  suffered  a  certain 
unlawful  game,  to  wit,  the  game  of  dominoes,  to  be 
played  in  his  house,"  is  bad ;  as  the  game  of  dominoes 
is  not  itself  unlawful,  and  playing  at  dominoes  does  not 
necessarily  amount  to  "  gaming  "  within  the  meaning 
of  the  licence.  Regina  v.  Ashton,  22  Law  J.  Rep. 
(N.S.)  M.C.  1 ;  !  E.  &  B.  286. 

(D)  Penalties,  to  whom  payable. 
On  a  conviction  under  the  Alehouse  Act,  9  Geo.  4. 
c.  61,  by  Justices  of  a  borough  which  has  a  separate 
commission  of  the  peace,  but  no  Court  of  Quarter 
Sessions,  the  portion  of  the  penalty  which,  by  section 
126,  is  to  be  paid  to  the  treasurer  of  the  county  or 
place  for  which  the  Justices  are  acting  must  be  paid 
to  the  treasurer  of  the  county  in  which  the  town  is 
situate,  and  not  to  the  treasurer  of  the  borough. 
Regima  v.  Dale,  22  Law  J.  Eep.  (n.s.)  M.C.  44; 
1  Dears.  C.C.R.  37. 


ALIEN. 


[Proceedings  on  Foreign  Judgments,  see  Action. 
And  see  Copyright — Foreign  Law.] 

(A)  Who  are  Aliens. 

(B)  Plea  of  Alien  Enemy. 


(A)  Who  are  Aliens. 

A  child  bom  a  bastard  in  a  foreign  country  not 
recognizing  the  doctrine  of  legitimation  per  subse- 
guens  matrimonium,  is  an  ahen,  although  his  puta- 
tive father  was  a  Scotchman  domiciled  all  his  life  in 
Scotland,  and  although  such  putative  father  after- 
wards married  the  mother  of  the  bastard  for  the 
express  purpose  of  rendering  the  bastard  legitimate. 
Shedden  v.  Patrick,  1  Macq.  H.L.  Ca.  535. 

The  children  of  natural  born  subjects,  who  under 
the  4  Geo.  2.  c.  21.  are  to  be  considered  natural 
bom  subjects  of  this  kingdom,  must  have  been  legi- 
timate from  their  birth,  and  not  rendered  so  by  the 
subsequent  marriage  of  their  parents.     Ibid. 

To  be  mthin  the  act  the  child  must  be  bom  of  a 
British  father ;  but  a  bastard,  ^ius  mdlius,  can  have 
no  father.     Vbii. 


(B)  Plea  op  Alien  Enemy. 

The  plea  of"  alien  enemy"  is  one  which  the  Courts 
discourage,  and  against  which  they  will  make  every 
intendment.  Shepeler  v.  Dti/rant,  23  Law  J.  Rep. 
(N.s.)  C.P.  140. 

The  defendant  was  put  under  terms  to  plead 
issuably  by  an  order  of  the  23rd  of  March.  On  the 
28th  war  was  declared  against  Russia.  On  the  29th 
the  defendant  took  out  a  summons  before  a  Judge 
for  leave  to  plead  a  plea  of  alien  enemy,  which  was 
dismissed.  On  application  to  the  Court,  it  refused 
a  rule  nisi  for  leave  to  plead  the  plea.     Ibid. 

A  plea  (puis  darrein  continuance)  that  the  plain- 
tiff was  an  alien  born  in  the  empire  of  Russia  and  an 
enemy  of  the  Queen,  bom  of  alien  father  and  mother, 
and  not  a  subject  of  the  Queen  by  naturalization, 
denization,  or  otherwise,  and  that  he  was  residing  in 
this  kingdom  without  the  licence,  safe  conduct,  or 
permission  of  the  Queen,  is  good,  although  it  does 
not  in  terms  negative  that  the  plaintiff  had  obtained 
a  Secretary  of  State's  certificate  under  the  7  &  8 
Vict.  c.  66.  8.  6.  Alcenius  v.  Nygren,  24  Law  J. 
Eep.  (N.s.)  Q.B.  19;  4  E.  &  B.217. 


AMBASSADOR. 

[Power  to  administer  Oaths,  &c.,  see  18  &  19 
Vict.  c.  42.] 

An  action  having  been  brought  against  a  foreign 
minister  and  other  co-contractors,  the  minister  entered 
an  appearance,  and  allowed  the  action  to  proceed  till 
issue  joined,  and  got  a  rule  for  a  special  jury.  He 
then  applied  to  the  Court  to  stay  all  proceedings 
against  him,  on  the  ground  that  he  was  exempt  from 
suit  in  this  country;  but  the  Court  refused  to  do  so 
(as  he  had  not  been  interfered  with  in  his  person  or 
his  goods),  on  the  ground  that  he  had  attorned  to  the 
jurisdiction  by  his  voluntary  appearance.  Taylor  v. 
Best,  23  Law  J.  Rep.  (n.s.)  C.P.  89;  14  Com.  B. 
Rep.  487. 

A  secretary  and  councillor  of  legation  of  a  foreign 
sovereign,  appointed  by  him,  and  having  charge  of 
the  executive  of  the  legation,  and  acting  in  the  absence 
of  the  ambassador  w  charg^-d'affaires,  is  a  public 
minister  to  whom  the  privileges  of  ambassadors 
apply.     Ibid. 

A  foreign  ambassador  does  not  lose  his  privilege 
of  exemption  from  suit,  by  trading  in  this  country; 
although  his  domestic  servants  do,  under  thelimitation 
in  the  7  Anne,  c.  12.  s.  5.     Ibid. 

Qucere — whether  an  ambassador  can  be  brought 
unwillingly  into  the  courts  of  this  country  by  process 
not  affecting  either  his  person  or  his  goods.     Ibid. 


AMENDMENT. 

[As  to  general  powers  of  amendment,  see  Stats. 
IS  &  16  Vict.  c.  76.  b.  222,  and  17  &  18  Vict, 
c.  125.  s.  96.  As  to  amendment  of  Writs  of  Sum- 
mons, see  15  &  16  Vict.  c.  76.  ss.  20,  21.  And  see 
Master  and  Servant— Parliament— Trover.] 

(A)  Misjoinder  of  Defendants. 

(B)  Particulars    in    Plaint    in     County 

Court. 

(C)  Pleadings  framed  to  embarrass. 
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(D)  Deolabatioits. 

(E)  Records,  after  Plea  of  Nul  Tiel  Ee- 

OORD. 

(F)  Entry  of  Verdicts  and  Judgments. 

(G)  After   Payment   into   Court  and  Ac- 

ceptance BY  Plaintiff. 
(H)  At  Nisi  Peius. 

(a)  In  general, ' 

(6)  In  Cases   of  Variance  imder  3  <fe  4 
Will.  4.  c.  42. 
( I )  After  Trial  and  by  the  Court. 
(J)  On  Terms. 

(K)  To  SAVE  the  Statute  of  Limitations. 
(L)  Mandamus. 
(M)  Indictments. 


(A)  Misjoinder  of  Defendants. 

[As  to  misjoindei  and  nonjoinder  of  plaintiffs  and 
defendants,  see  IS  &  16  Vict.  c.  76.  ss.  34—38.] 

Where,  in  an  action  of  contract,  one  of  several 
defendants  appears  at  the  trial  not  to  be  liable,  the 
proper  course  for  the  plaintiff,  under  the  Common  Law 
Procedure  Act,  1852,  is  to  apply  at  the  trial  for  an 
amendment  under  section  37.  The  misjoinder  is  not 
such  a  defect  or  error  as  can  be  amended  after  the 
trial  by  the  Court  in  banco  under  section  222.  Rob- 
son  V.  Doyle,  3  E.  &  B.  396. 

Under  the  power  of  amendment  given  by  section 
37.  of  the  Common  Law  Procedure  Act,  18S2,  where 
a  misjoinder  of  defendants  appears  at  the  trial,  the 
record  may  be  amended  by  striking  out  the  name  of 
a  defendant  improperly  joined,  against  whom  judg- 
ment by  default  had  been  signed.  Greaves  v.  Hwm- 
"      IS,  24  Law  J.  Rep.  (n.s.)  Q.B.  190. 


(B)  Particulars  in  Plaint  in  County  Court. 

The  plaintiff's  particulars  in  a  plaint  in  a  county 
court  alleged  that  the  defendant  had  deepened  the 
bed  of  a  river,  and  thereby  varied  the  level,  whereby 
the  plaintiff  had  been  deprived  of  his  accustomed 
head  of  water  at  his  mill.  It  appeared  in  evidence 
that  the  defendant  had  formerly  deepened  the  bed 
of  the  stream,  for  which  the  plaintiff  recovered  dam- 
ages in  an  action;  that  the  defendant  then  erected  on 
his  own  land  a  dam,  which  while  it  remained  kept  up 
the  head  of  water  as  of  old;  that  the  defendant  after- 
wards removed  the  dam,  on  which  the  water  fell,  and 
the  plaintiff  brought  the  present  action.  The  county 
court  Judge,  thinking  the  particulars  were  not  full 
enough  to  meet  the  evidence  as  to  the  loss  of  the 
water,  directed  an  amendment  under  rule  104.  of  the 
County  Court  Rules,  and  inserted  the  words  "  and 
unlawfully  lowered  the  dam"  before  the  word  "where- 
by"in  the  particulars.  It  was  objected  that  the  Judge 
by  rule  104.  could  only  amend  in  case  of  a  variance 
between  the  allegations  and  proof,  that  there  was  no 
variance  here,  and  that  consequently  the  amendment 
was  improper.  The  Court  of  appeal,  though  they 
deemed  the  amendment  unnecessary,  held  that  the 
Judge,  who  considered  that  there  was  a  variance, 
had,  under  the  circumstances,  authority  to  make  the 
amendment  at  his  discretion.  Ca/rmon  v.  Johnson, 
21  Law  J.  Rep.  (n.s.)  Q.B.  164. 

(C)  Pleadings  framed  to  embarrass. 

To  an  action  containing  two  counts  upon  two  mort- 
gage deeds,  and  two  upon  bonds  collateral  to  them, 


the  defendant  pleaded  to  each  count  the  Statute  of 
Limitations,  3  &  4  Will.  4.  c.  42;  to  which  the  plain- 
tiff replied,  that  the  defendant  before  the  commence- 
ment of  the  suit  made  an  acknowledgment  that  the 
debt  remained  unpaid  and  due  to  the  plaintiff,  within 
the  true  intent  and  meaning  of  the  statute,  and  that 
the  action  was  brought  within  twenty  years  after  such 
acknowledgment: — Held,  that  this  replication  was 
framed  to  embarrass  and  prejudice  the  fair  trial  of 
the  cause,  and  must  be  amended  by  specifying  one 
or  more  of  the  modes  of  acknowledgment  mentioned 
in  the  statute.  Forsyth  v.  Bristowe,  22  Law  J.  Rep. 
(n.s.)  Exch.  70;  8  Exch.  Rep.  347. 

(D)  Declarations. 

The  declaration  alleged  that  "  the  defendants  were 
indebted  to  the  plaintiff  for  freight,"  for  the  convey- 
ance of  goods,  &c. : — Held,  bad  in  substance,  it  not 
appearing  that  the  debt  was  a  money  debt,  or  that  it 
was  payable  before  the  commencement  of  the  action, 
but  an  amendment  was  allowed.  Place  v.  Potts,  22 
Law  J.  Rep.  (n.s.)  Exch.  269;  8  Exch.  Rep.  70S. 

(E)  Records,  after  Plea  of  Nul  Tiel  Record. 

In  an  action  on  a  judgment,  after  plea  of  nul  tiel 
record,  the  Court  allowed  the  plaintiff,  on  applica- 
tion, to  amend  the  declaration  under  the  IS  &  16 
Vict.  c.  76.  s.  222,  by  substituting  the  true  date  for 
a  wrong  one.  Notle  v.  Chapman,  23  Law  J.  Rep. 
(n.s.)  C.P.  56. 

Where  on  an  issue  on  a  plea  of  nul  tiel  record 
there  appeared  a  variance  between  the  sum  recovered, 
as  stated  in  the  declaration,  and  on  the  record,  on 
motion  for  judgment  the  Court  allowed  the  declara- 
tion to  be  amended,  by  inserting  the  amount  as  it 
appeared  by  the  record.  Ewtiter  v.  Emmamuel,  24 
Law  J.  Rep.  (n.s.)  C.P.  16;  15  Com.  B.  Rep.  290. 

(F)  Entry  of  Verdicts  and  Judgments. 

Time  within  which  an  application  for  rectifying 
theentry  of  a  judgment  upon  a  verdict  may  beapplied 
for.    Maria/ihski  v.  Cairns,  1  Macq.  H.L.  Ca.  212. 

A  Judge  may  amend  the  entry  of  a  verdict  from 
memory,  although  he  have  no  note  either  of  the  evi- 
dence or  of  his  summing  up  to  the  jury.     Ibid.  766. 

(G)  After  Payment  into  Court  and  Accept- 
ANCE  BY  Plaintiff. 

The  declaration  stated  that  the  defendant  had 
agreed  to  pay  the  plaintiff  (an  actor)  a  certain 
weekly  salary  during  three  successive  seasons,  but 
had  dismissed  him  without  cause  during  the  period. 
The  plaintiff  claimed  40  OZ.  damages.  Plea,  to 
the  further  maintenance  of  the  action,  that  the  de- 
fendant had,  after  declaration,  pleaded  payment 
of  32Z.  into  court,  and  had  paid  the  32/.  into  court, 
which  the  plaintiff  took  out  of  court,  and  replied, 
accepting  the  322.  in  satisfaction,  and  that  the 
defendant  paid  the  plaintiff's  costs;  that,  afterwards, 
a  Judge  at  chambers  made  an  order,  on  the  plain- 
tiff's application,  against  the  defendant's  will,  setting 
aside  the  replication,  and  allowing  the  plaintiff  to 
amend  his  declaration  and  the  defendant  to  plead  de 
novo,  and  directing  the  plaintiff  to  pay  back  the 
money  and  costs  he  had  received  from  the  defendant ; 
that  the  plaintiff  afterwards  amended  his  declaration 
by  claiming  4002.  instead  of  lOOi,  and  his  particulars 
by  claiming  2162.  instead  of  322.    Replication,  that 
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the  plaintiff  had  replied  accepting  the  321.  paid  in  by 
the  defendant,  and  had  taken  the  money  out  of  court 
under  an  erroneous  belief  that,  notwithstanding  such 
acceptance,  he  should  be  at  liberty  to  bring  fresh 
actions  for  the  remainder  of  the  salary  when  and  as 
it  from  time  to  time  became  due  under  the  agree- 
ment : — Held,  on  demurrer  to  the  replication  (affirm- 
ing the  judgment  below — Emejy  v.  Webster,  23 
Law  J.  Rep.  (n.s.)  Exch.  9;  9  Exch.  Rep.  242), 
that  the  plea  was  no  answer  to  the  declaration,  as  the 
Judge  had  jurisdiction,  under  the  Common  Law  Pro- 
cedure Act,  1852,  to  make  the  order  for  the  amend- 
ment; and  that  the  Court  of  error  could  not  inter- 
fere to  say  whether  he  acted  rightly  or  wrongly  in 
the  particular  case.  Weister  v.  Emery,  24  Law  J. 
Rep.  (n.s.)  Exch.  186;  10  Exch.  Rep.  901. 
(H)  At  Nisi  Prius. 
[See  Bwcldand  v.  Johnson,  title  Tkovee.] 
(a)  In  general. 

Where  at  Nisi  Prius  the  record  is  withdrawn,  by 
leave  of  the  Judge,  for  the  purpose  of  making  an 
amendment,  which  is  accordingly  made,  it  is  not  a 
new,  but  an  amended  issue.  Therefore,  where  a 
special  jury  had  been  struck,  the  Court  refused  an 
application  to  try  it  by  a  common  jury.  Slcinner  v. 
London  and  Brighton  Rail.  Co.,  1  L.  M.  &  P. 
P.C.  191. 

The  Judge,  at  the  trial,  allowed  a  declaration  to  be 
amended  by  inserting  a  claim  of  interest,  and  after 
an  objection  to  the  stamp,  the  plaintiff  abandoned 
the  claim  of  interest,  and  the  Judge  gave  leave  to 
alter  the  record  again  by  striking  out  the  part  in- 
serted, to  -which  the  defendant  objected.  On  a 
motion  to  restore  the  record  to  its  condition  as  first 
amended,  without  affidavit,  the  Court  refused  to 
interfere  with  the  discretion  of  the  Judge.  Morgan 
V.  Pihe,  23  Law  J.  Rep.  (n.s.)  C.P.  64 ;  14  Com, 
B.  Rep.  473. 

Section  222.  of  the  Common  Law  Procedure  Act 
only  authorizes  such  amendments  to  be  made  by  a 
Judge  at  Nisi  Prius  as  are  necessary  for  determining 
the  real  question  in  controversy  between  the  parties, 
that  is,  the  real  question  which  the  parties  intended 
to  have  tried,  not  any  question  which  may  come  in 
controversy  in  the  course  of  the  trial,  and  which  was 
not  in  controversy  before.  What  the  real  question 
in  controversy  is,  is  a  matter  of  fact  to  be  deter- 
mined at  the  trial  by  the  Judge,  from  the  pleadings 
and  the  evidence.  WUHn  v.  Seed,  23  Law  J.  Rep. 
(N.S.)  C.P.  193;  15  Com.  B.  Rep.  192. 

The  declaration  alleged,  that  the  defendant 
fraudulently  represented  to  the  plaintiff  that  the 
reason  why  the  defendant  had  dismissed  P  (a  clerk) 
from  his  employ,  was  the  decrease  in  the  defendant's 
business,  and  that  the  defendant  recommended  the 
plaintiff  to  try  P,  and  knowingly  suppressed  the 
fact  that  P  had  been  dismissed  on  account  of  dis- 
honesty. The  evidence  was,  that  although  P  had 
been  guilty  of  dishonesty  while  in  the  defendant's 
employ,  and  the  defendant  had  not  mentioned  that 
fact  to  the  plaintiff,  yet  the  reason  for  his  dismissal 
was  that  given  by  the  defendant;  and  whether  the 
defendant  had  fraudulently  suppressed  the  fact  of 
P's  dishonesty  had  not  been  in  controversy  between 
the  parties  before  the  trial,  but  only  whether  the 
defendant  had  given  the  true  reason  for  dismissing 
P : — Held,  that  the  Judge  at  Nisi  Prius  had  rightly 


refused  to  allow  the  declaration  to  be  amended  by 
striking  out  the  allegation  that  the  defendant  fraudu- 
lently represented  the  reason  of  dismissal,  and  sub- 
stituting for  it  an  allegation  that  the  defendant 
fraudulently  suppressed  the  fact  that  P  had  been 
guilty  of  dishonesty.     Ibid. 

(5)  In  cases  of  Variance  trnder  S  S  i   Will.  4. 
c.  42. 

A  plea  of  set-off  stated  that  the  plaintiffs  autho- 
rized one  6  W,  trading  as  G  W  &  Co.,  to  sell  the 
goods  for  the  price  of  which  the  action  was  brought, 
as  and  for  the  proper  goods  of  him  G  W,  and  that 
he  did  so  sell  them;  and  that  G  W  was  indebted 
to  the  defendant,  &c.  The  evidence  was  that  the 
plaintiffs  authorized  G  W  to  sell  the  goods  as  and 
for  the  goods  of  G  W  &  Co.,  which  firm  consisted 
of  G  W  and  L  S : — Heldj  that  this  was  a  material 
variance.  Addington  v.  Magan,  20  Law  J.  Rep. 
(n.s.)  C.P.  82;  10  Com.  B.  Rep.  576. 

The  jury  having  found  the  facts  as  above  accord- 
ing to  the  evidence,  and  that  finding  having  been 
indorsed  upon  the  record, — Held,  that  the  Court 
could  not  give  judgment  for  the  defendant  "  accord- 
ing to  the  very  right  and  justice  of  the  ca«e"  by 
section  24.  of  3  &  4  AVill.  4.  c.  42;  that  power  only 
being  given  to  the  Court  in  the  cases  of  variance 
which  they  shall  think  immaterial  to  the  merits  of 
the  case.     Ibid. 

A  declaration  in  assumpsit  alleged  that  in  consi- 
deration that  the  plaintiff,  at  the  request  of  the 
defendant,  would  make  for  him  such  a  number  of 
aerometers  as  the  defendant  should  from  time  to 
time  require,  and  dehver  the  same  when  completed, 
the  defendant  would  accept  the  same  and  pay  for 
them.  Breach,  by  not  accepting  a  part  completed 
according  to  order,  and  discharging  the  plaintiff 
from  continuing  the  making  of  the  other  part,  com- 
menced to  be  made  according  to  order.  It  was 
proved  that  the  original  contract  was  an  order  to  make 
2,000  aerometers,  that  300  had  been  accepted,  and 
the  rest  were  in  course  of  being  made  when  the 
defendant  discharged  the  plaintiff  from  completing 
them.  The  Judge  at  Nisi  Prius  having  allowed  the 
declaration  to  be  amended,  the  Court  refused  to 
grant  a  new  trial.  Jones  v.  Hutchinson,  20  Law  J. 
Rep.  (n.s.)  C.P.  114;  10  Com.  B.  Rep.  515. 

The  parties  having  agreed  to  the  terms  of  the 
amendment,  and  that  it  should  be  made  after  the 
trial  was  over  on  the  same  day,  the  amendment  was 
not  actually  made  until  eight  days  after  the  trial, 
but  in  the  terms  agreed  on,  and  before  the  following 
term: — Held,  no  ground  for  a  new  trial.     Ibid. 

The  defendant's  affidavits  alleged  that  if  the 
declaration  had  originally  contained  an  allegation  of 
an  order  for  2,000  aerometers  he  would  have  been 
prepared  to  shew  that  such  an  order  was  absurd  and 
impossible : — Held,  insufficient  to  shew  that  the 
defendant  had  been  prejudiced  in  his  defence,  in  the 
absence  of  any  allegation  that  2,000  aerometers  had 
not  in  fact  been  ordered.     Ibid. 

A  declaration  in  ejectment  stated  a  joint  demise 
by  H  and  M  his  wife.  Proof  that  H  was  devisee  in 
trust  for  the  sole  use  of  M  :_Held,  that  the  Judge 
had  no  power  under  the  3  &  4  Will.  4.  c.  42.  s.  23. 
to  amend  the  record  by  striking  out  the  name  of  M. 
in  the  demise.  Doe  d.  Wilton  v.  Beck,  22  Law  J. 
Rep.  (n.s.)  C.P.  6. 
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Semhle  {peiMavM,  J.) — that  the  variance  waa  in 
a  particular  material  to  the  merits.     Ibid. 

A  declaration  stated  that  the  plaintiff  entered 
into  the  service  of  the  defendant  as  a  commercial 
traveller  at  a  yearly  salary,  and  that  the  defendant 
agreed  to  continue  him  in  his  employ  for  a  whole 
year,  and  then  alleged  that  the  defendant  discharged 
him.  It  was  proved  that  there  was  a  usage  in  the 
trade  that  commercial  travellers  should  be  dismissed 
with  a  three  months'  notice: — Held,  that  the  con- 
tract was  not  proved,  the  condition  as  to  the  notice 
not  being  in  defeasance  of  the  contract,  but  forming 
part  of  it;  but  that  the  plaintiff  ought  to  have  been 
allowed  to  amend  at  the  trial,  without  costs. 
Metzner  v.  Bolton,  23  Law  J.  Eep.  (n.s.)  Exch. 
130;  9  Exch.  Rep.  518. 

(I)  After  Tkial  ahd  by  the  Couet. 

SerrMe,  that  the  Court  may  give  leave  to  amend 
after  trial,  by  adding  a  plea.  ChamUy  v.  Grundy, 
23  Law  J.  Rep.  (n.s.)  C.P.  121;  14  Com.  B.  Rep. 
608. 

(J)  On  Terms. 

[See  BwMcmd  v.  Johnson,  title  Trover.  Also 
Manner  v.  Bolton,  (H)  At  Nisi  Prius  (5).] 

If  an  order  for  leave  to  amend  be  abandoned  after 
service,  the  opposite  party  has  no  right  to  costs 
incurred  before  the  abandonment,  on  the  supposi- 
tion that  the  order  would  be  acted  upon  by  the 
party  obtaining  it.  Brown  v.  Millmgton,  22  Law 
J.  Rep.  (n.s.)  Exch.  138. 

(K)  To  SAVE  THE  Statute  op  Limitations. 

The  plaintiff,  a  customer  of  a  banking  firm,  having 
brought  an  action  against  the  firm,  was  nonsuited, 
on  the  ground  of  two  of  the  defendants  not  being 
members  of  the  firm  at  the  time  of  the  accruing  of 
the  cause  of  action.  Negotiations  on  the  subject  of 
the  action  had  been  going  on  for  several  years, 
during  which  the  defendants  had  not  questioned 
their  liability  to  be  sued,  and  in  a  bill  in  equity  filed 
by  them  against  the  plaintiff  after  pleading,  and 
before  trial,  had  stated  that  the  liabilities  of  the 
previous  firm  had  been  transferred  to.  themselves, 
and  further  stated  who  the  members  of  the  firm  were 
when  the  cause  of  action  accrued.  The  Court,  to 
prevent  the  operation  of  the  Statute  of  Limitations, 
set  aside  the  nonsuit,  and  gave  the  plaintiff  leave  to 
amend  the  declaration  by  striking  out  the  two  de- 
fendants who  had  been  erroneously  included  in  the 
action.  Oramfv/rd,  or  Craufurd,  v.  Cocks  or  Oox, 
20  Law  J.  Rep.  (n.s.)  Exch.  169 ;  6  Exch.  Eep.  287. 
.  A  firm  carried  on  business  as  A,  B  and  C.  At 
the  time  of  an  alleged  debt  being  contracted  B  and  C 
were  surviving,  and  an  action  was  subsequently 
commenced  in  their  names.  For  more  than  three 
years  after  issue  joined  negotiations  were  pending 
f(ir  a  reference,  which  ultimately  went  off,  and  notice 
of  trial  was  then  given.  It  was  then  discovered 
that  at  the  time  of  the  debt  being  contracted  eight 
other  persons  were  beneficially  interested  in  the 
firm.  The  Court  allowed  the  writ  and  other  pro- 
ceedings to  he  amended,  by  adding  the  names  of 
these  persons,  in  order  to  avoid  the  effect  of  the 
Statute,  of  Limitations.  Gwrne  v.  Malims,  20  Law 
J.  Rep.  (N.S.)  Exch.  434;  C  Exch.  Rep.  803;  2 
L.  M.  &  P.  P.C.  498. 


An  original  writ  of  summons  expired  on  the  8th  of 
October  before  the  Common  Law  Procedure  Act 
came  into  operation.  In  order  to  save  the  Statute 
of  Limitations,  the  Court  directed  an  alica  writ  to 
issue  under  the  Uniformity  of  Process  Act.  Gwpp 
V.  Robinson,  22  Law  J.  Rep.  (n.s.)  C.P.  5. 
.  The  Court  has  power,  under  section  222.  of  the 
Common  Law  Procedure  Act,  1 852,  to  amend  the 
indorsement  upon  a  pluries  writ  of  summons,  issued 
more  than  five  months  before  the  24th  of  October 
1852,  by  altering  the  date  of  the  first  writ  to  its  ir«e 
date,  in  order  to  save  the  Statute  of  Limitations. 
But  the  Court  refused  to  make  a  similar  amend- 
ment in  the  copy  of  the  pluries  writ  served  upon  the 
defendant.  Cornish  v.  Soching,  22  Law  J.  Rep. 
(n.s.)  Q.B.  142;  1  E.  &  B.  602. 

A  Judge  made  an  order  for  amending  the  decla- 
ration by  striking  out  one  of  the  defendants,  the 
other  to  be  at  liberty  to  plead  the  nonjoinder  of  a 
co-defendant  in  abatement,  and  also  de  novo.  The 
plaintiff  had  previously  brought  an  action  against  the 
defendants  for  some  part  of  the  same  subject-matter, 
but  failed  to  prove  the  joint  liability  of  the  defen- 
dants; and  on  an  application  for  a  new  trial,  on  the 
ground  of  surprise,  stated  that  he  could  have  proved 
the  joint  liability  of  the  defendants.  On  that  occa- 
sion the  Court  refused,  after  the  trial,  to  amend  by 
striking  out  the  name  of  one  defendant.  The  plain- 
tiff, in  support  of  his  present  application  to  amend, 
stated  that  the  evidence  to  be  adduced  in  the  present 
case  was  similar  to  that  relied  on  on  the  other  trial : 
.^Held,  that  the  Judge  was  right  in  ordering  the 
amendment.  Cowiurnv.  Wearing,  23  Law  J.  Rep, 
(n.s.)  Exch.  81;  9  Exch.  Rep.  207. 

(L)  Mandamus. 

[By  17  &  18  Viet.  c.  125.  s.  77,  the  15  &  16 
Vict.  c.  76.  applies  to  Writs  of  Mandamus.] 

A  mandamus,  after  reciting  letters  patent  incor- 
porating a  company,  and  alleging  that  D  was  duly 
qualified  to  be  elected  an  assistant  of  the  company, 
that  he  was  elected,  that  he  had  not  misconducted 
himself,  that  there  was  no  good  cause  for  removing 
him,  and  that  the  wardens  wi'ongfuUy  removed  him 
from  his  office,  prayed  that  he  might  be  restored. 
The  return  of  the  wardens  alleged,  that  the  lettfers 
patent  were  not  fully  set  out,  that  D  was  not  duly 
qualified,  that  he  had  misconducted  himself,  that 
there  was  good  cause  for  removing  him,  and  that  the 
wardens  did  not  wrongfully  remove  him.  The  return 
then  proceeded  to  state  a  bye-law  that  bankrupts 
and  insolvents  should  be  ineligible,  that  D  obtained 
his  election  by  fraudulently  representing  himself 
solvent  when  insolvent,  that  he  afterwards  became 
bankrupt,  whereupon  they  duly  and  according  to 
law  removed  him.  On  an  application  under  section 
52.  of  the  statute  15  &  16  Vict.  c.  76.  (the  Common 
Law  Procedure  Act),  calling  on  the  defendants  to 
amend  the  general  allegations  in  their  return,  it  was 
held  (assuming  the  statute  to  apply  to  proceedings 
by  mandamus)  that  the  rule  should  be  refused,  as  the 
latter  part  of  the  return  plainly  shewed  on  what  the 
defendants  relied,  and  therefore  that  D  could  not  be 
embarrassed,  prejudiced,  or  delayed  in  trying  the 
question;  but  that  the  case  might  have  been  different 
had  the  general  traverse  in  the  return  not  been  fol- 
lowed by  the  special  statement.     Regina  v.   the 
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Sddlers'  Co.,  22  Law  J.  Rep.  (n.s.)  Q.B.  4S1;  1 
Bail  C.C.  183. 

Where  a  party  under  section  S6.  of  the  same  act 
sets  out  any  omitted  part  of  a  document  pleaded  by 
his  opponent,  the  latter  is  not  called  upon  to  make 
any  answer  to  it.     Ibid. 

Where  a  company  was  incorporated  as  the  "  D. 
S.  and  W.  Junction  Railway,"  and  a  mandamus  had 
issued  directed  to  them  by  the  name  of  the  "  D.  S. 
and  W.  Junction  Railway  Company,'"  the  Court, 
upon  the  argument  of  the  mandamus,  ordered  the 
name  to  be  amended.  Regina  t.  Derbyshire,  &c. 
BaU.  Co.,  23  Law  J.  Rep.  (n.s.)  Q..B.  333. 

(M)  Indictments. 

As  a  general  rule  a  Judge  on  the  trial  of  an  indict- 
ment will  not  allow  an  amendment  to  be  made  after 
the  counsel  for  the  defence  has  addressed  the  jury. 
The  proper  course  is  for  the  prosecutor's  counsel  to 
adduce  all  his  evidence  and  ask  for  the  amendment 
before  he  closes  his  case;  and  if  the  amendment  is 
made,  the  prisoner's  counsel  addresses  the  jury  on 
the  indictment  as  amended.  Regina  v.  Rymes,  3  Car. 
&  K.  326. 

An  indictment  against  L  alleged  that  L  "  six  pounds 
weight  of  steel,  of  the  goods  and  chattels  of  A  B, 
then  lately  before  feloniously  stolen,  taken,  and 
carried  away,  then  and  there  feloniously  did  receive, 
he,  the  said  A  B,  then  and  there  well  knowing  the 
said  last-mentioned  goods  and  chattels  to  have  been 
feloniously  stolen,  taken,  and  carried  away,"  &c. ; — 
Held,  that  the  indictment  which,  by  mistake,  alleged 
that  the  prosecutor  (instead  of  the  prisoner)  well 
knew  that  the  goods  were  stolen,  was  bad  on  the  face 
of  it;  that  the  words  "  the  said  A  B,"in  the  allegation 
of  guilty  knowledge,  could  not  be  rejected  as  sur- 
plusage; that  the  prisoner  was  at  liberty,  after  the 
verdict  was  recorded,  to  move  in  arrest  of  judgment 
for  the  defect  in  the  count,  it  being  more  than  a  formal 
defect,  and,  consequently,  not  cured  by  the  statute 
14  &  15  Vict.  c.  100.  s.  25;  and,  lastly,  that  the 
Court  below  had  no  power  after  verdict,  and 
motion  in  arrest  of  judgment,  to  amend  the  indict- 
ment by  substituting  the  prisoner''s  'name  for  the 
prosecutor's,  in  the  allegation  in  question.  Regi/na 
V.  Larkin,  23  Law  J.  Rep.  (n.s.)  M.C.  125;  1 
Dears.  C.C.R.  365. 

An  indictment  for  obstructing  a  highway  described 
it  as  a  footway  leading  from  A  to  B.  It  appeared 
in  evidence  that  the  way  in  question  passed  from  A 
to  B  through  C,  and  that  from  A  to  C  it  was  a  car- 
riageway and  from  C  io  B  only  a  footway.     The 

obstruction  complained  of  was  between  C  and  B : 

Held,  that  this  might  be  amended  under  the  14  &  15 
Vict.  c.  100.  s.  ].  Regina  v.  Sturge,  23  Law  J. 
Eep.  (N.s.)  M.C.  172;  3  E.  &  B.  734. 

The  prisoners  were  charged  in  an  indictment  with 
having,  by  night,  in  pursuit  of  game,  entered  the 
lands  of  George  William  Frederick  Charles  Duke  of 
Cambridge.  On  the  trial,  a  witness  proved  that 
George  William  were  two  of  the  Duke's  Christian 
names,  and  that  he  had  others.  No  proof  was  given 
what  they  were. ,  The  prosecutor  prayed  an  amend- 
ment of  the  indictment,  by  striking  out  the  names 
"  Frederick  Charles."  This  the  Court  refused,  and 
left  the  case  to  the  jury,  who,  being  satisfied  as  to 

the  identity  of  the  Duke,  convicted  the  prisoners: 

Held,  that  the  conviction  was  wrong,  as  the  Christian 


names,  being  on  the  indictment,  required  to  be  proved 
as  laid,  though  it  would  have  been  sufficient  to  have 
described  the  Duke  in  the  indictment  by  his  title 
alone;  that  it  is  discretionary  with  a  Court  to  allow 
an  amendment;  that  they  did  right  in  refusing  the 
amendment  asked  for,  as  the  evidence  did  not  sup- 
port it,  but  that  it  would  have  been  wrong  in  the 
Court  to  have  refused  to  amend  had  the  application 
been  to  strike  out  aU  the  Christian  names.  Regina 
v.  Frost,  24  Law  J.  Rep.  (n.s.)  M.C.  116;  1  Dears. 
C.C.R.  474. 


ANIMALS. 

(A)  Infectious  Disordees. 

(B)  Danqerous  Animals. 


(A)  Infectious  Disorders. 

[See  15  &  16  Vict.  c.  11.  and  15  &  16  Vict.  c.  62.] 

(B)  Dangerous  Animals. 

To  bring  a  horse  infected  with  the  glanders  into  a 
public  place  to  the  danger  of  infecting  the  Queen's 
subjects  is  a  misdemeanour  at  common  law;  and  an 
indictment  which  stated  that  the  defendant  knew  that 
a  mare  which  he  brought  into  a  fair  was  glandered, 
was,  after  verdict,  held  good,  without  an  averment 
that  the  defendant  knew  that  the  glanders  was  a  dis- 
ease communicable  to  man.  Regina  v.  Season,  1 
Dears.  C.C.R.  24. 

Case  for  an  injury  done  to  the  plaintiif  by  the 
defendant's  bull.  The  plaintiff,  whilst  walking  along 
a  public  street,  wearing  a  red  handkerchief,  was  attack- 
ed and  injured  by  the  defendant's  bull,  which  was 
being  driven  along  the  street.  The  defendant  stated, 
after  the  accident,  that  the  red  handkerchief  was  the 
cause  of  the  injury,  for  that  he  knew  the  bull  would 
run  at  anything  red.  He  also  stated  on  another  oc- 
casion that  he  knew  that  a  bull  would  run  at  any- 
thing red: — Held,  that  this  was  evidence  for  the 
jury  in  support  of  the  averment  of  the  scienter.  Hud- 
son v.  Roberts,  20  Law  J.  Rep.  (n.s.)  Exch.  299;  6 
Exch.  Rep.  697. 

In  an  action  to  recover  damages  for  an  injury  sus- 
tained from  the  bite  of  a  dog,  it  is  not  necessary  to 
shew  that  the  dog  was  accustomed  to  run  about  and 
shew  a  disposition  to  snap  at  and  bite  everybody ;  but 
it  will  be  sufficient,  if  the  dog  was  accustomed,  from 
time  to  time,  to  bite  people  under  circumstances 
which  would  not  provoke  a  dog  of  good  temper. 
Semhle — that  the  case  of  Smith  v.  Pdah  is  not  now 
law. — (Cresswell).  Charlwood  v.  Greig,  3  Car.  &  K. 
46. 


ANNUITY. 

[As  to  registering,  see  18  &  19  Vict.  c.  15.  s.  12. 
And  see  Apportionment Bankruptcy Es- 
toppel —  Legacy  —  Principal  and  Surety 

Revenue.] 

(A)  Inrolment. 

(a)   Wlien  necessary. 

(6)  Form  and  Requisites  of  the  Memorial. 

(B)  When  assignable. 

(C)  Payment. 
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(P)  Settino  aside. 

(E)  Bights  and  Liabilities  of  the  Annui- 
tant. 


(A)  Inrolment. 

(a)  When  necessary. 

[Of  Annuities,  see  17  &  18  Vict.  c.  90.] 

A  deed  releasing  part  of  an  annuity  previously 
granted,  to  which  the  grantor  is  no  party,  does  not 
require  to  be  enrolled  under  the  provisions  of  the 
£3  Geo.  3,  c.  141.  s.  2.  Hiamphreys  v.  Je/nki/ason, 
22  Law  J.  Rep.  (n.s.)  Exch.  250j  8  Exch.  Rep.  684. 

The  plaintiff,  having  a  life  interest  in  a  sum  of 
3002.,  to  the  principal  of  which  her  daughter,  M  E, 
was  absolutely  entitled,  upon  the  marriage  of  M  E 
with  the  defendant,  paid  over  to  her  the  300^.,  upon 
condition  that  the  defendant  and  M  E  would  secure 
to  the  plaintiff  for  her  life  an  annuity  equal  to  the 
amount  of  interest  at  il.  per  cent,  upon  the  300t 
In  pursuance  of  this  agreement,  the  defendant  gave 
to  the  plaintiff  a  bond  conditioned  for  payment  of 
such  interest  half-yearly  to  the  plaintiif  during  her 
life : — Held,  that  this  was  not  a  grant  of  an  annuity 
within  the  Annuity  Acts,  and  that  no  enrolment  of 
a  memorial  was  necessary.  Eeatt  v.  HwiU,  22  Law  J. 
Rep.  (n.s.)  CI.B.  348;  2  E.  &  B.  374. 

(6)  Form  wnd  BegmsUes  of  the  Memorial. 

An  annuity  duly  charged  on  freehold  was  by  deed 
assigned,  and  by  that  deed  a,  iurther  security  was 
given  by  the  grantorsupon  copyholds  in  consideration 
of  an  additional  sum  of  money  paid  to  the  grantors, 
'and  the  sum  payable  for  redemption  was  increased  in 
amount.  The  assignees  of  the  annuity  appeared  in 
the  memorial  to  be  trustees  for  other  persons,  but  the 
trust  was  not  disclosed  on  the  deed  of  assignment  :— 
Held,  that  the  deed  of  assignment,  so  far  as  it  affect- 
ed the  copyholds,  and  so  far  as  it  contained  any  al- 
teration of  the  terms  on  which  the  original  annuity 
was  granted,  was  void,  but  that  it  was  valid  as  an 
assignment  of  the  original  annuity Bolton  v.  Wil- 
liams, 2  Ves.  jun.  138.  observed  upon.  Tidd  v.  Lis- 
ter, 3  De  Gex,  M.  &  G.  874. 

A  and  B  granted  an  annuity  oil&l.  to  the  defendant, 
in  consideration  of  7601,  which  was  paid  over  to  A 
and  B  in  Bank  of  England  notes.  220/.,  part  of  the 
consideration,  was  paid  to  a  judgment  creditor;  and 
on  the  same  day,  other  part  of  the  consideration- 
money  was  returned  to  the  defendant  in  satisfaction 
of  certain  debts  due  to  him  from  A  and  B,  and  one 
of  the  notes  was  traced  to  the  defendant's  bankers 
two  days  after  the  transaction : — Held,  upon  appeal, 
(reversing  the  decree  below,)  that  this  was  not  a  re- 
turn of  the  consideration-money  within  thn  6th  sec- 
tion of  the  S3  Geo.  3.  c.  141.  Permell  v.  Smith,  24 
Law  J.  Rep.  (n.s.)  Chanc.  750;  5  De  Gex,  M.  & 
G.  167. 

The  burden  lies  upon  the  person  seeking  to  set 
aside  the  deed  to  shew  that  some  part  of  the  consi- 
deration-money was  improperly  returned.    Ibid. 

iSemifo— the  word  "  action,"  in  the  6th  section,  is 
not  to  be  confined  to  its  technical  sense;  but  a  Court 
of  equity  has  jurisdiction  to  give  relief.    Ibid. 

(B)  When  assignable. 
A  testator  bequeathed  to  his  son  W  B  an  annuity 
Digest.  1850—1865. 


payable  quarterly,  charged  upon  his  personal  estate; 
and  by  his  will  declared  that  the  receipt  ofW  B  in 
his  own  hand  should  be  the  only  receipt  which  his 
executor  H  C  B,  should  be  bound  to  accept,  and  that 
it  should  be  lawful  for  H  C  B  to  require  W  B  to 
attend  at  the  town  hall  in  N  in  order  to  receive  and 
give  receipts  for  the  annuity,  and  to  suspend  payment 
until  such  requisition  should  be  complied  with;  and 
subject  to  such  annuity  the  testator  gave  all  his  estate 
to  H  C  B : — Held,  that  such  annuity  was  assignable 
by  W  B  without  H  C  B's  consent,  notwithstanding 
the  power  in  H  C  B  to  require  W  B's  attendance  to 
receive  payment  at  a  particular  place,  and  that  the 
right  in  H  C  B  to  suspend  payment  did  not  amount 
to  a  "gift  over"  to  him.  Arden  v.  Goodacre,  21 
Law  J.  Rep.  (n.s.)  C.P.  129;  11  Com.B.  Rep.  883. 

(C)  Payment. 

By  the  1  &  2  Will.  4.  c.  11.  King  William  the 
Fourth  was  empowered,  by  indenture,  to  grant  to 
the  Queen  an  annuity  of  100,000/.,  to  commence 
from  the  death  of  the  King  and  to  be  paid  out  of  the 
Consolidated  Fund.  By  indenture,  dated  the  6th  of 
April  1832,  in  pursuance  of  this  act,  the  King  grant- 
ed to  trustees  in  trust  for  her  Majesty  the  annuity  of 
100,000/.,  and  directed  that  it  should  be  paid  at  the 
receipt  of  the  Exchequer,  and  that  the  auditor  of  the 
Exchequer  should  issue  debentures  for  paying  the 
same,  and  that  the  Commissioners  of  the  Treasury 
should  cause  the  said  sum  of  100,000/.  to  be 
paid  out  of  the  Consolidated  Fund.  By  the  4  &  S 
Will.  4.  c.  15.  the  office  of  auditor  of  the  Exchequer 
is  abolished,  and  in  all  cases  of  grants  by  parliament 
charged  on  the  Consolidated  Fund,  instead  of  deben- 
tures being  issued  by  the  auditor,  the  Commissioners 
of  the  Treasury  are  required  to  issue  warrants  for  the 
payment  of  the  monies  granted : — Held,  that  a  man- 
damus would  lie  to  the  Lords  of  the  Treasury  to  issue 
such  a  warrant.  Eegima  v.  the  Lords  of  the  Treasfwry, 
(in  re  the  Queen  Dowager's  Avunuity),  20  Law  J. 
Rep.  (n.s.)  Q,B.  305;  16  Q.B.  Rep.  357. 

(D)  Setting  aside. 

It  is  no  good  ground  for  setting  aside  an  annuity 
deed  under  the  53  Geo.  3.  c.  141.  s.  16,  that  upon  the 
execution  of  the  deed,  and  immediately  after  the 
consideration-money  had  been  handed  over  to  the 
grantor  by  his  agent  J  G,  who  acted  also  as  the  agent 
of  the  grantee,  the  grantor  voluntarily  returned  to" 
J  G  a  part  of  such  consideration-money,  in  payment 
of  a  debt  due  from  the  grantor  to  J  G,  and  of  the 
costs  and  expenses  relating  to  the  annuity  trans- 
action. Aherdeimv.  Jerdan,  20  Law  J.  Rep.  (n.s.) 
UB.  Ill;  15  Q,B.  Rep.  990. 

(E)  Rights  and  Liabilities  of  the  Annuitant. 

Interest  not  allowed  on  the  arrears  of  an  annuity, 
and  the  discretion  of  this  Court  on  the  question  is  not 
affected  by  the  stat.  3  &  4  Will.  4.  u.  42.  s.  28.  /» 
re  Powell's  Trust,  10  Hare,  134. 

A  testator  purchased  an  estate  in  cpnsideration  of 
an  annuity  for  the  lives  of  the  vendor  and  his  wife, 
and  the  life  of  the  survivor  of  them.  This  annuity 
was  secured  by  a  rent-charge  upon  the  estate 
purchased,  and  collaterally  by  a  rent-charge  upon 
another  estate,  and  by  the  testator's  personal  cove- 
nant to  pay  the  rent-charge : — Held,  in  a  suit  for  the 
administration  of  the  testator's  estate,  that  the  per- 
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sonal  estate  was  the  primary  fund  for  payment  of  the 
annuity.  Yange,  v.  Furse,  24  Law  J.  Eep.  (n.s.) 
Chanc.  643;  24  Beav.  380. 

An  act  of  parliament  was  passed  in  1816  for  the 
purpose  of  raising  5,000i.  for  the  repair  of  one  of  the 
parish  churches  in  London.  The  act  appointed 
certain  persons  to  be  trustees,  and  gave  them  the 
power  of  levying  rates,  and  authorized  them  to  raise 
the  money  required  by  the  granting  of  Hfe  annuities, 
by  way  of  simple  annuity,  or  for  the  lives  of  two 
persons  or  the  survivor,  with  this  restriction,  that  no 
annuity  should  be  granted  for  any  single  life  at  a 
higher  rate  than  %l.  3*.  percent,  when  the  life  of  the 
annuitant  should  be  under  thirty-five.  In  1817,  in 
consideration  of  2,S00t  paid  by  A,  the  trustees 
granted  an  annuity  of  225Z.  to  A  and  B  and  the  sur- 
vivor. B  was  then  thirty-three  years  of  age.  Another 
act  was  passed  in  1819,  which  recited  that  the  trustees 
had  raised  5,000Z.  and  granted  annuities  to  the  extent 
of  2911.  (which  included  the  above-mentioned  sum 
of  2,500/.  and  the  annuity  of  22S/.),  and  enacted  that 
the  annuities  already  granted  should  be  paid  in  the 
first  place  out  of  the  rates.  The  annuity  was  paid  up  to 
1848,  when  the  trustees  resisted  further  payment,  on 
the  ground  that  the  grant  had  been  void  under  the 
act  of  1816: — Held,  that,  if  the  grant  had  been  void 
under  the  act  of  181 6,  the  defect  was  cured  by  the 
act  of  1819.  Delmrue  v.  Chwch,  20  Law  J.  Rep. 
(n.s.)  Chanc.  183. 

The  restriction  contained  in  the  act  of  1816  was 
directory  and  not  prohibitory — semble.     Ibid. 


APOTHECARY. 
[See  SuROEON  and  Apotheoart.] 


APPEAL. 

[SeeBASTARBT — Highway — iNrEEioRCoDRT- 
Paruament — PooB — Sessions.] 


APPEARANCE. 

[By  Counsel  and  Attorney,  see  Barrister.    And 
•see  Praoiice.] 


APPOINTMENT. 
[See  Power.] 


APPORTIONMENT. 

(A)  Under  Stats.  11  Geo.  2.  o.  19.  and  4  &  5 

Will.  4.  c.  22. 
(a)  Tenant  for  Life, 
(h)  Ann/uity. 

(c)  Rents. 

(d)  Salary  for  Services. 

(B)  Other  Cases. 


(A)  Under  Stats.  11  Geo.  2.  c.  19.  and  4  &  S 
Will.  4.  o.  22. 

(  a )  Tenant  for  Life. 

By  a  will,  dated  in  1795,  an  estate  was  devised  to 
A  for  life,  with  remainder  to  B.  The  estate  was  pur- 
chased by  a  railway  company,  and  the  purchase- 
money  was  paid  into  court  and  invested.  Upon  the 
death  of  A  it  was  held,  that  his  representatives  were 
not  entitled  to  have  an  apportionment  of  the  divi- 
dends becoming  payable  after  his  decease.  ReLoTig- 
worth's  Estate,  23  Law  J.  Eep.  (h.S.)  Chanc.  104; 
1  Kay  &  J.  1. 

If  stock  directed  to  be  laid  out  in  land  is  sold 
between  the  half-yearly  days  of  payment  of  dividends, 
in  order  to  complete  a  purchase,  a  compensation  or 
equivalent  will  be  made  to  a  tenant  for  life  who 
would  have  been  entitled  to  the  dividends  becoming 
due  on  the  next  day  of  payment.  Zondesboroughv. 
Somerville,  23  Law  J.  Rep.  (n.s.)  Chanc.  646;  19 
Beav.  295. 

(6)  Anrmity. 

The  annuity  to  Queen  Adelaide  was,  by  the  act  of 
parliament  and  the  indenture  granting  it,  "  to  com- 
mence and  take  eflfect  immediately  after  the  decease  of 
his  Majesty,  and  to  continue  from  thenceforth  for  and 
during  the  natural  life  of  her  Majesty,  and  to  be  paid 
and  payable  at  the  four  most  usual  days  of  payment, 
viz.,  the  31st  of  March,  the  30th  of  June,  the  30th 
of  September,  and  the  31st  of  December,  by  even 
and  equal  portions,  the  first  payment  to  be  made  on 
such  of  the  said  days  as  should  first  and  next  happen 
after  the  decease  of  his  Majesty."  King  William 
the  Fourth  died  on  the  25th  of  June  1 837,  and  upon 
the  30th  of  the  same  month  a  full  quarter's  annuity 
was  paid  to  the   Queen  Dowager.     The   Queen 

Dowager  died  on  the  2nd  of  December  1849: 

Held,  that  no  apportionment  of  the  quarter's  annuity 
which  would  have  been  payable  on  the  31st  of  De- 
cember could  be  made  in  her  favour.  Regina  v. 
tM  Lords  of  the  Treasury  (in  re  the  Queen  Dowager's 
Annuity),  20  Law  J.  Rep.  (n,s.)  Q.B.  305;  16  Q.B. 
Rep.  357. 

Held,  also,  that  the  fact  of  a  whole  quarter's 
annuity  have  been  paid  on  the  30th  of  June  1837 
would  not  have  prevented  a  mandamus  being  issued  to 
compel  payment  of  a  proportional  part  of  the  last 
quarter,  up  to  the  day  of  her  death,  if  the  annuity 
had  been  apportionable.     Ibid. 

The  same  act  of  parhament  and  indenture  settled 
upon  the  Queen  Dowager  Marlborough  House 
during  her  life,  and  limited  an  interest  therein  to  her 
executors  for  a  year  after  her  death,  and  the  inden- 
ture (to  which  the  Queen  was  a  party)  expressed  that 

the  annuity  was  in  lieu  of  dower: Held,  that  these 

circumstances  did  not  shew  that  the  annuity  was 
apportionable.     Ibid. 

A  testator  gave  an  annuity  to  A  B  for  life,  no 
penod  of  payment  being  mentioned.  Under  a 
decree  of  the  Court,  the  first  payment  was  directed 
to  be  made  at  the  expiration  of  one  year  after  the 
testator's  death.  The  annuitant  died  eight  days 
before  the  end  of  the  year:_Held,  that  the  annuity 
must  be  apportioned,  although  it  was  not  continued 
to  any  other  person  after  the  death  of  the  annuitant. 
Trimmer  v.  Danby,  23  Law  J.  Eep.  (n.s.)  Chanc. 
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(c)  Rents. 

By  indentures,  dated  in  1828,  certain  lands  were 
settled  on  A  for  life,  and  a  power  of  leasing  was  given 
to  A.  The  Apportionment  of  Rents  Act  was  passed 
in  1834.  After  1834  A,  under  his  power,  granted 
leases  of  divers  portions  of  the  settled  property.  A 
died  in  1849 ; — Held,  that  A's  personal  estate  was 
entitled  to  a  proportion  of  the  rents  of  the  lands  of 
which  he  had  granted  leases  under  his  power,  between 
the  last  days  of  payment  of  rent  and  his  death. 
Loch  V.  De  Bwrgh,  20  Law  J.  Rep.  (n.s.)  Chanc. 
384j  4  De  Gex  &  S.  470. 

(d)  Salary  for  Services. 

Where  the  plaintiff  was  by  deed  appointed  to 
"  the  otSces  of  auditor  and  superintending  manager 
of  the  defendant's  estates"  at  a  salary  of  1 ,800t,  pay- 
able half-yearly,  on  the  7th  of  July  and  the  7th  of 
January  in  every  year,  and  the  defendant  had  revoked 
the  appointment  in  the  middle  of  a  current  year, — 
Held,  that  the  4  &  5  Will.  4.  c.  22.  s.  2.  did  not 
enable  the  plaintiff  to  recover  a  proportionate  part 
of  the  salary  in  respect  of  that  portion  of  the  year 
during  which  the  plaintiff  held  the  offices.  That 
statute  applies  to  cases  where  payment  for  the  whole 
period  must  be  made  to  some  person,  and  does  not 
include  a  payment  under  a  contract  between  em- 
ployer and  employed  for  services  performed,  where 
the  payment  entirely  ceases  upon  the  determination 
of  the  claimant's  right  to  receive  it.  Lowndes  v. 
Stamford  and  Warrington  {Ea/rT),  21  Law  J.  Rep. 
(n.s.)  Q.B.  371;  18  Q.B.  Rep.  42S. 

(B)  Other  Cases. 

The  income  of  a  fund  belonging  to  a  charitable 
corporation  having  for  its  object  the  support,  relief 
and  maintenance  of  a  master  and  five  poor  persons, 
held  apportionable  between  the  new  and  the  repre- 
sentatives of  deceased  masters,  though  not  within  the 
Apportionment  Acts  (11  Geo.  2.  c.  1 9.  and  4  &  5 
Will.  4.  c.  22).  The  A  ttorney  General  v.  Smythies,  1 6 
Beav.  385. 


APPRENTICE. 

(A)  CoNTEACT  OP  Apprenticeship. 

(B)  Parish  Apprentice. 

(a)  Allowamce  by  Justices. 
(  J )  Form  of  Indentwe. 


(A)  Contract  of  Apprenticeship. 
[Stamping,  see  16  &  17  Vict.  c.  BS.1 
By  deed  of  apprenticeship  A  became  bound  to  the 
plaintiff  described  therein  as  an  auctioneer,  appraiser 
and  corn-factor,  as  apprentice  in  the  business  of  an 
auctioneer,  appraiser  and  corn-factor,  to  learn  his 
art,  and  with  him  after  the  manner  of  an  apprentice 
to  serve;  and  the  defendant,  the  father  of  A,  cove- 
nanted in  the  usual  way  for  the  performance  of  his 
duties  as  apprentice.  The  plaintiff  sued  the  defen- 
dant on  the  deed,  alleging  as  h  breach  that  A  had 
absented  himself  from  the  service  of  the  plaintiff.  To 
this  the  defendant  pleaded  that  the  plaintiff  had  given 
up  the  trade  of  a  corn-factor.     The  replication  was, 


that  the  plaintiff  had  given  it  up  with  the  consent  of 
the  defendant,  and  that  afterwards  the  apprentice 
had  continued  to  serve  until  he  absented  himself: — 
— Held,  on  demurrer,  first,  that  the  replication  was 
bad  as  setting  up  an  alteration  of  the  deed  by  parol; 
secondly,  that  the  carrying  on  all  the  three  trades 
was  a  condition  precedent  to  the  plaintiff's  right  to 
complain  of  the  absence  of  the  apprentice,  and  that 
the  plea  was,  therefore,  an  answer  to  the  action. 
EUen  V.  Topp,  20  Law  J.  Rep.  (n.s.)  Exch.  241;  6 
Exch.  Rep.  424. 

In  covenant  against  a  surety  on  an  indenture  of 
apprenticeship  of  A,  to  serve  B  &  C,  the  defendant 
pleaded  that  there  never  were  or  was  any  services  or 
service  for  A  to  perform  to  or  for  the  plaintiffs  jointly. 
To  this  plea  the  plaintiffs — setting  out  the  indenture, 
whereby  the  defendant  covenanted  for  the  service  of 
A  as  apprentice  to  "  B,  of  &c.,  surgeon  and  apothe- 
cary"— replied  that  at  the  time  of  the  execution  of 
the  indenture,  the  plaintiffs  were  not  in  partnership, 
nor  did  they  carry  on  business  jointly  on  the  same 
premises,  but  that  they  carried  on  business  wholly 
separate  and  apart  from  and  independent  of  each 
other,  which  the  defendant  at  the  time  of  exe- 
cuting the  indenture  well  knew,  and  that  the  plain- 
tiffs never  represented  to  the  defendant  that  they 
should  carry  on  business  in  partnership ; — Held,  that 
this  replication  was  bad  in  substance.  Popliam  v. 
Jones,  13  Com.  B.  Rep.  226. 

Semble — that  the  proper  course  would  have  been 
to  take  issue  on  the  plea,  if  the  plaintiffs  intended 
to  rely  on  the  service  of  the  one  as  being  a  construc- 
tive service  of  both  masters.     Ibid. 

(B)  Parish  Apprentice, 
(o)  Allowaruie  hy  Justices, 
_  By  the  3  &  4  Will.  4.  c.  63.  s.  3.  indentures  for 
binding  parish  apprentices  within  any  city,  &c.  are 
to  be  allowed  by  two  Justices,  one  acting  for  and  on 
behalf  of  the  county,  and  the  other  for  and  on  behalf 
of  the  city,  Src.  within  the  limits  of  which  the  child 
is  bound.  By  the  2  &  3  Vict.  c.  71.  s.  14.  a  single 
police  magistrate  sitting  at  a  police  court  may  do  any 
act  directed  to  be  done  by  more  than  one  Justice. 
A  pauper  was  bound  apprentice  by  the  parish  of  A, 
which '  was  situate  within  the  city  and  liberty  of 
Westminster,  into  the  parish  of  B,  in  the  county  of 
Middlesex.  .Justices  for  the  county  of  Middlesex 
have  concurrent  jurisdiction  and  usually  act  in  the 
liberty  of  Westminster : — Held,  that  the  indenture 
of  apprenticeship  was  properly  allowed  by  a  single 
police  magistrate.  Segina  v.  St.  George,  Bloomsbwy, 
20  Law  J.  Rep.  (n.s.)  M.C.  200;  16  Q.B.  Rep.  1005. 
An  order  of  Justices  for  the  binding  of  a  parish 
apprentice,  made  under  the  56  Geo.  3.  c.  139,  must 
shew  on  the  face  of  the  order  itself  that  the  Jus- 
tices acted  at  the  time  within  their  jurisdiction. 
Where,  therefore,  in  the  order  two  Justices  of  the 
county  of  Middlesex,  by  whom  it  was  made,  were 
described  as  Justices  of  the  peace  "of  the  said 
county,"  and  in  the  margin  were  the  words  "  Middle- 
sex, to  wit,"  and  the  order  purported  to  be  signed 
"at  the  board-room  of  the  Holbom  Union  Work- 
house,"— Held,  that  the  Court  could  not  take  judi- 
cial notice  that  the  board-room  was  in  the  county  of 
Middlesex;  and  that  the  order  did  not  shew  on  the 
face  of  it  that  the  Justices  were  acting  within  their 
jurisdiction,  and  being  therefore  bad,  that  no  settle- 
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nient  by  service  under  the  apprenticeship  was  gained. 
Regina  v.  the  Parish  of  St.  Oeorge,  Bloomsbury,  24 
Law  J.  Rep.  (n.s.)  M.C.  49;  4  E.  &  B.  520. 

The  allowance  of  Justices  to  an  indenture  for 
binding  a  parish  apprentice  under  the  43  Eliz.  f.  2, 
is  a  judicial  act,  and  it  must  appear  on  the  face  of 
the  allowance  that  the  Justices  were  at  the  time  of 
granting  it  acting  within  their  jurisdiction.  The 
Parish  ofStaverton  v.  the  Parish  of  Ashburton,  24 
Law  J.  Eep.  (n.s.)  M.C.  S3;  4  E.  &  B.  52fi. 

(6)  Form  of  iTidenture. 

Certain  rules  issued  by  the  PoorLawCommissioners 
for  regulating  the  binding  of  parish  apprentices,  pro- 
vided, by  article  5,  that  no  person  above  the  age  of 
fourteen  should  be  bound  without  his  consent,  and 
no  child  under  sixteen  should  be  bound  without  the 
consent  of  the  father,  or  (if  he  was  dead)  of  the 
mother  of  such  child:  provided  that  where  such 
parent  should  be  transported,  &c.  such  consent  should 
be  dispensed  with.  Article  15.  provided,  that  the 
indenture  should  be  executed  in  duplicate  by  the 
master  and  guardians,  and  should  not  be  valid  unless 
signed  by  the  apprentice  without  assistance,  and  that 
the  consent  of  the  parent  when  requisite  should  be 
testified  by  his  signing  the  indenture;  and  where 
such  consent  was  dispensed  with  under  article  5,  the 
cause  of  such  dispensation  should  be  stated  at  the 
foot  of  the  indenture.  They  also  required  that  the 
Justices  who  allowed  the  binding  should  certify  at 
the  foot  of  the  indenture  that  they  had  examined  and 
ascertained  that  these  rules  had  been  complied  with. 
An  indenture  binding  a  poor  child  purported  on  its 
fiice  to  be  signed  by  the  apprentice  "  without  aid  or 
assistance,"  and  there  was  a  certificate  of  a  magistrate 
at  the  foot,  as  required  by  the  above  rules.  There 
was  nothing  on  the  face  of  the  indenture,  nor  was 
any  evidence  adduced,to  shew  whether  the  indenture 
had  been  executed  in  duplicate,  or  the  apprentice  or 
his  parents  had  consented  to  the  binding,  nor  was 
any  cause  of  such  consent  being  dispensed  with  stated 
in  the  indenture: — Held,  that  these  regulations  were 
merely  directory,  and  that  the  omission  to  comply 
with  them  (if  established)  would  not  affect  the  validity 
of  the  indenture;  and  that  the  certificate  of  the 
magistrate  afforded  a  presumption  that  the  rules  had 
been  properly  complied  with.  Regina  v.  St.  Mary 
Magdalen,  Bermondsey,  23  Law  J.  Rep.  (n.s.) 
M.C.  1 ;  2  E.  &  B.  809. 

The  necessity  for  stating  in  the  indenture  that  a 
child  apprenticed  to  a  chimney  sweeper  is  above 
eight  years  of  age,  and  that  the  consent  of  two  Jus- 
tices has  been  obtained,  according  to  the  28  Geo.  3. 
c.  48,  applies  only  to  bindings  of  poor  children  by 
parish  officers.  A  voluntary  binding  of  himself  by  a 
child  as  apprentice  to  a  chimney  sweeper  is  valid  if 
in  the  ordinary  form,  provided  the  child  is,  in  fact, 
above  eight  vears  of  age.  Regina  v.  tJie  Inhabitants 
of  Epsom,  24  Law  J.  Rep.  (n.s.)  M.C.  119. 


ARBITRATION. 

[Entry  of  verdict  for  less  than  40s.,  see  Costs 

Authority  of  arbitrator  to  swear   witnesses,  see 

Pbejuky — Waiver  by  agent  of  improper  appoint- 
ment of  umpire,  see  Principal  and  Agent.  See 
also  titles  Attorney,  Lien  for  Costs — Friendly 


AND  Benefit  Societies  —  Incloshre  —  Lands 
Cladses  Consolidation  Act  —  PuoniBiTioN  — 
Public  Health— Release— Sewers.] 

(A)  Agreements  to  refer;  Effect  of. 

(B)  Submission. 

(a)  By  Bankrupts, 

(6)  Under  Power  of  Attorney. 

(c)  By  Married  Women. 

(d)  Of  Indictments. 

(e)  By  Compidsory  Order  of  the  Comt  or  a 

Judge. 
(/)  Making  the  Submission  a  Rvle  of  Cowt. 

(C)  Arbitrator. 

(a)  P(mer  and  Duty  generally. 

(b)  Evidence  and  Witnesses. 

(c)  Power  over  Costs. 

(D)  Award. 

(a)  Form  amd  Validity  in  general. 

(5)  Partial  Validity. 

(c)    When  sufficiently  final  amd  certain. 
\d)  When  sufficiently  final  and  certain  as  to 

Costs. 
(e)  Sufficiency  of  finding  om  several  Issues. 

(E)  Execution   op  Award  by  two  or  moke 

Arbitrators. 

(F)  Enlargement    of     Time     for    making 

Award. 
(a)  By  the  Arbitrator. 

(6)  By  the  Court. 

(G)  Remitting  Award  for  Amendment. 
(H)  Setting  aside  Award. 

(I)  Remedies  fob  enforcing  Performance 
OF  Award. 
(a)  Action. 

(i)  Signing  Judgment, 
(c)  Attachment, 
(a)  Rule  and  Execution. 

(J)  Costs. 

(a)  In  general. 

(6)  Arbitrator's  Charges. 

(c)  Taxation  of. 


(A)  Agreements  to  refer  ;  Effect  of. 

[See  Stat.  17  &  18  Vict.  c.  125,  ss.  11, 12,  13,  14, 
15 ;  also  Livingston  v.  Ralli,  title  Action  (A)  (2).] 

The  plaintiff  and  the  defendant  were  members  of 
an  insurance  company,  which,  by  one  of  its  rules, 
provided  "  That  the  sum  to  be  paid  by  this  associa- 
tion to  any  suffering  member  for  any  loss  or  damage 
shall,  in  the  first  instance,  be  ascertained  and  settled 
by  the  committee  ;  and  the  suffering  member,  if  he 
agrees  to  accept  such  sum  in  full  satisfaction  of  his 
claim,  shall  be  entitled  to  demand  and  sue  for  the 
same  as  soon  as  the  amount  to  be  paid  has  been 
ascertained  and  settled,  but  not  before,  which  can 
only  be  claimed  according  to  the  customary  mode  of 
payment  in  use  by  the  society.  And  if  a  difference 
shall  arise  between  the  committee  and  any  suffering 
member  relative  to  the  settling  of  any  loss  or  da- 
mage, or  to  a  claim  for  average  or  any  other  matter 
relating  to  the  insurance,  in  such  case  the  member 
dissatisfied  shall  select  one  arbitrator  on  his  or  her 
behalf,  and  the  committee  shall  select  another ;  and 
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if  the  committee  refuse  for  fourteen  days  to  make 
such  selection,  the  suffering  member  shall  select  tivo, 
and  in  either  case,  the  two  selected  shall  forthwith 
select  a  third,  which  three  arbitrators,  or  any  two  of 
them,  shall  decide  upon  the  claims  and  matters  in 
dispute  according  to  the  rules  and  customs  of  the 
club,"  '&c.  "  Provided  always,  &c.,  that  no  mem- 
ber who  refuses  to  accept  the  amount  of  any  loss  as 
settled  by  the  committee,  in  the  manner  hereinbefore 
speciBed,  in  full  satisfaction  of  such  loss,  shall  be  en- 
titled to  maintain  any  action  at  law,  or  suit  in  equity, 
on  his  policy  until  the  matters  in  dispute  shall  have 
been  referred  to  and  decided  by  arbitrators  appointed 
as  hereinbefore  specified,  and  then  only  for  such  sum 
as  the  said  arbitrators  shall  award  ;  and  the  obtain- 
ing the  decision  of  such  arbitrators  on  the  matters 
and  claims  in  dispute  is  hereby  declared  to  be  a  con- 
dition precedent  to  the  right  of  any  member  to  main- 
tain an  action  or  suit."  ^he  defendant  subscribed  a 
time  policy  of  insurance  effected  by  the  plaintiff  on 
a  certain  vessel  in  which  the  plaintiff  was  interested, 
which  was  lost  during  the  time  covered  by  the  policy. 
It  was  agreed  by  the  policy  that  all  the  rules  of  the 
association  should  be  as  binding  on  the  parties  as  if 
inserted  in  the  policy. '  To  an  action  on  the  policy, 
alleging  as  a  breach  that  the  committee  had  refused 
to  ascertain  the  loss,  the  defendant  pleaded,  after 
setting  out  the  rule,  that  the  committee  did  ascertain 
the  loss  ;  that  the  plaintiff  was  dissatisfied,  and  re- 
fused to  accept  the  amount  settled  ;  that  thereupon 
a  dispute  arose  as  to  the  extent  of  the  loss  and  the 
sum  to  be  paid ;  that  the  defendant  and  the  com- 
mittee were  willing  to  refer  the  matter  to  arbitration, 
but  the  plaintiff  was  not  willing;  that  the  matters  in 
difference  had  not  been  referred  to  arbitration,  nor 
the  loss  ascertained  or  settled  by  arbitration  as  by 
the  rule  required : — Held  (reversing  Scott  v.  Avery, 
22  Law  J.  Rep.  (n.s.)  Exch.  157),  that  the  contract 
between  the  parties  was,  that  in  case  of  dissatisfaction 
with  the  decision  of  the  committee,  the  assured  should 
procure  the  amount  of  the  loss  to  be  settled  by  arbi- 
tration pursuant  to  the  rule,  before  bringing  any  ac- 
tion on  the  policy  ;  that  the  making  the  settlement 
of  the  amount  by  arbitration  a  condition  precedent 
to  suing  on  the  policy  was  legal ;  and  consequently 
that  the  plea  was  good.  Avery  v.  Scott,  22  Law  J. 
Eep.  (n.s.)  Exch.  287;  8  Exch.  Rep.  497. 

Held,  also,  that  a  similar  plea,  but  stating  that  the 
committee  did  ascertain  and  settle  the  loss,  and  that 
the  plaintiff  was  dissatisfied  with  the  settlement,  and 
then  refused  to  refer  to  arbitration,  was  bad.     Ibid. 

(B)  Submission. 

{a)  By  Bankrupts. 

Where  a  bankrupt  submitted  matters  to  arbitra- 
tion which  had  passed  to  his  assignees,  and  the  arbi- 
trator awarded  that  the  bankrupt  should  pay  the 
costs  of  the  award,  —  Held,  that  the  submission 
was  not  void  ;  and  the  Court  made  absolute  a  rule 
upon  the  bankrupt  to  pay.  In  re  MUms,  24  Law 
J.  Rep.  (n.s.).C.P.  29  ;  IS  Com.  B.  Rep.  451. 

( 6 )  Under  Power  of  A  ttorney. 

W  &  M,  who  had  contracted  to  cover  wires  with 
gutta  percha  for  R,  who  supplied  the  wires,  after- 
wards assigned  their  business  to  C,  and  gave  him  a 
power  of  attorney  authorizing  him  in  their  names  to 


bring  any  action  or  suit  or  other  proceeding  to  en- 
force any  existing  contracts,  and  otherwise  to  deal 
in  respect  thereof  as  he  might  think  proper.  C  him- 
self, after  the  assignment,  covered  wires  with  gutta 
percha  for  R.  Afterwards  C  brought  two  actions  for 
debt  against  R,  one  in  his  own  name,  the  other  in 
the  name  of  W  &  M,  to  recover  the  balance  due  for 
covering  the  wires.  The  defendant  pleaded  in  each 
action  the  general  issue,  payment  and  set-off.  Issue 
was  not  joined  in  the  second  action.  On  the  trial  of 
the  first  action,  an  order  of  reference  by  consent  of 
C  and  R  was  made  in  the  cause  C  v.  R,  and  pro- 
fessed to  refer  "  this  cause,  and  all  matters  in  differ- 
ence in  this  cause,  and  in  the  cause;  of  W  &  M  i).  R, 
and  all  matters  in  difference  between  tlie  said  parties, 
and  all  matters  in  difference  in  the  cause  of  W  &  M 
V.  R  between  those  parties."  After  the  reference  a 
rule  for  a  discontinuance  having  been  obtained  in 
the  action  of  W  &  M  D.  R,  the  order  of  reference 
was  amended  by  consent,  and  it  was  ordered  "  that 
the  rule  for  a  discontinuance  should  be  suspended, 
and  left  to  the  decision  of  the  arbitrator."  R  be- 
fore the  arbitrator  made  a  claim  for  damages  in  re- 
spect of  some  wires  spoilt  by  M  &  R  in  covering 
them.  The  award,  among  other  things,  decided  that 
the  claim  was  not  valid,  and  awarded  a  discontinu- 
ance in  the  action  of  W  &  M  «.  R.  M  was  called 
by  R  as  a  witness  before  the  arbitrator : — Held,  that 
the  order  of  reference  was  good,  although  it  did  not 
appear  on  the  face  of  the  document  that  W  &  M 
consented  to  the  reference,  and  although  W  &  M 
did  not,  in  fact,  consent  to  it,  as  the  power  of  attor- 
ney from  W  &  M  gave  C  power  to  refer  all  matters 
arising  out  of  the  contract,  and  the  order  of  refer- 
ence referred  nothing  in  the  names  of  W  &  M,  ex- 
cept the  matters  in  the  action  W  ScMv.'R.  Han- 
cock V.  Reid,  21  Law  J.  Rep.  (n.s.)  Q.B.  78 ;  2 
L.  M.  &  P.  P.C.  584. 

{c)  By  Married  Women. 

Award  upon  a  submission  to  arbitration,  respect- 
ing freehold  estates  and  interest  in  land  in  Jamaica. 
Some  of  the  parties  to  be  bound  by  the  reference, 
being  married  women  interested  in  the  real  estate,  it 
was  held  by  the  Judicial  Committee,  (reversing  the 
decree  of  the  Court  below,)  that  such  award  was  in- 
valid, by  reason  of  the  coverture  of  the  parties  whose 
interests  could  not  be  bound  by  such  a  reference. 
Plea  setting  up  such  award  in  bar  to  a  bill  for  an 
account  overruled,  Strachan  v.  Heard,  7  Moore, 
P.C.C.  365. 

{d)  Of  Indictments. 

An  agreement  to  refer  to  arbitration  an  indictment 
for  non-repair  of  a  highway  is  illegal,  and  the  Court 
refused  to  enforce  the  award,  though  the  submission 
had  been  made  a  rule  of  Court.  Megina  v.  Blake- 
more,  14  Q.B.  Rep.  544. 

(e)  By  Compulsory  Order  of  the  Court  or  a  Judge. 

[See  Stat.  17  &  18  Vict,  c.  125.  ss.  3,  4,  6.  Also 
Reg.  Gen.  Mich.  Vac.  1854 ;  24  Law  J.  Rep.  (n.s.)  v  ; 
4  E.  &  B.  365.] 

(/)  Making  the  Submission  a  Rule  of  Cov/rt. 
[See  Stat.  17  &  13  Vict.  c.  125.  s.  17.] 
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(C)  Abbiteator. 

[As  to  stating  special  case  for  the  Court,  see  1 7  & 
18  Vict.,;.  125.5.  S.] 

(a)  Power  and  Dwty  generally. 

[See  Kirh  v.  TJnwin,  post  (F),  Enlargement  of  time 
for  making  award.  Also  Smith  v.  Hartley,  post  (J), 
Kemedies  for  enforcing  performance  of  award.] 

By  the  submission,  the  costs  of  the  reference  and 
award  were  in  the  arbitrator's  discretion,  and  there 
was  also  a  clause  empowering  the  Court,  in  the  event 
of  any  application  being  made  to  them,  to  send  the 
matters  referred,  or  any  of  them,  back  to  the  arbi. 
trator  for  reconsideration.  The  original  award,  after 
deciding  all  matters  in  difference, added,  that  for  the 
better  defining  the  height  of  the  weir  such  permanent 
marks  should  be  placed  as  B  should  direct.  This 
direction  being  held  bad  as  a  delegation  of  authority, 
the  Court  remitted  the  award  to  the  arbitrator,  for 
the  purpose  of  reconsidering  the  prospective  direc- 
tions that  should  be  given  for  the  purpose  of  defining 
the  depth  at  which  the  defendant  might  maintain 
his  weir.  The  arbitrator,  without  calling  the  parties 
before  him,  made  a  new  award,  repeating  verbatim 
the  terms  of  the  old  award,  that  the  plaintiff  should 
pay  the  costs  "  of  this  my  reference  and  of  this  my 
award,"  and  as  to  all  other  matters,  except  as  to  the 
prospective  directions,  on  which  he  awarded  as  above 
stated: — Held,  that  the  arbitrator  had  adopted  a 
proper  course  in  making  a  new  award,  repeating  the 
old  adjudication  as  to  the  matters  not  sent  back  to 
him,  and  the  adjudication  on  the  matters  remitted 
for  consideration.  Johnson  v.  Latham,  20  Law  J. 
Eep.  (N.s.)  Q.B.  236  ;  2  L.  M.  &  P.  P.C.  205. 

Held,  also,  that  it  was  not  necessary  for  the  arbi- 
tratorto  give  the  parties  an  opportunity  of  being  heard 
before  him,  either  with  respect  to  the  prospective 
directions,  or  with  respect  to  the  costs  of  the  second 
reference  and  award,  as  incidental  thereto.     Ibid. 

W  &  M,  who  had  contracted  to  cover  wires  with 
gutta  percha  for  R,  who  supplied  the  wires,  after- 
wards assigned  their  business  to  C  and  gave  him  a 
power  of  attorney  authorizing  him  in  their  names  to 
bring  any  action  or  suit  or  other  proceeding  to  enforce 
any  existing  contracts,  and  otherwise  to  deal  in 
respect  thereof  as  he  might  think  proper.  C  himself, 
after  the  assignment,  covered  wires  with  gutta  percha 
for  E.  Afterwards  C  brought  two  actions  of  debt 
against  R,  one  in  his  own  name,  the  other  in  the 
name  of  W  &  M,  to  recover  the  balance  due  for 
covering  the  wires.  The  defendant  pleaded  in  each 
action  the  general  issue,  payment,  and  set-off.  Issue 
was  not  joined  in  the  second  action.  On  the  trial  of 
the  first  action,  an  order  of  reference  by  consent  of 
C  and  R  was  made  in  the  cause  C  v.  R,  and  professed 
to  refer  "  this  cause,  and  all  matters  in  difference  in 
this  cause,  and  in  the  cause  of  W  &  M  r.  R,  and  all 
matters  in  difference  between  the  said  parties,  and 
all  matters  in  difference  in  the  cause  of  W  &  M  i). 
R  between  those  parties."  After  the  reference  a 
rule  for  a  discontinuance  having  been  obtained  in  the 
action  of  W  &  M  ■!;.  R  the  order  of  reference  was 
amended  by  consent,  and  it  was  ordered  "  that  the 
rule  for  a  discontinuance  should  be  suspended,  and 
left  to  the  decision  of  the  arbitrator."  R  before  the 
arbitrator  made  a  claim  for  damages  in  respect  of 
some  wires  spoilt  by  M  &  R  in  covering  them.    The 


award,  among  other  things,  decided  that  the  claim 
was  not  valid,  and  awarded  a  discontinuance  in  the 
action  of  W  &  M  ».  R.  M  was  called  by  R  as  a 
witness  before  the  arbitrator: — Held,  that  the  award 
of  a  discontinuance  was  a  sufficient  decision  of  the 
action  W  &  M  v.  R  within  the  meaning  of  the 
parties;  and  further  that  there  was  no  excess  of  juris- 
diction in  awarding  on  the  claim  by  R  against  W  &  M 
for  spoilt  wires,  as  it  was  a  cross-claim  under  the 
contract,  and  consequently  one  which  C  had  autho- 
rity to  settle  by  virtue  of  the  power  of  attorney. 
Hamcock  v.  Rdd,  21  Law  J.  Rep.  (n.s.)  Q,.B.  78; 
2  L.  M.  &  P.  P.C.  584. 

The  Eastern  Counties  Railway  Company  were 
proprietors  of  a  line  between  London  and  Colchester, 
at  which  place  it  joined  the  Eastern  Union  Railway, 
and  differences  having  arisen  between  the  two  com- 
panies as  to  the  interchange  and  transmission  of 
traffic  from  one  of  the  said  lines  to  the  other,  it  was 
enacted,  by  the  14  &  15  Vict.  c.  Iviii.  s.  4,  that  if  at 
any  time  after  the  passing  of  the  act  either  company 
should  so  require,  then  within  fourteen  days  after  a 
notice  in  writing  by  the  company  so  requiring  to  the 
other,  it  should  be  referred  to  arbitration  to  deter- 
mine what  arrangements  should  be  made  by  the  two 
companies,  or  either  of  them,  for  affording  proper 
facilities  and  convenience  for  the  conveyance  and  all 
other  accommodation  of  passengers,  animals,  and 
goods  to  be  conveyed  from  the  Eastern  Union  Rail- 
way upon  and  along  the  Eastern  Counties  Railway 
between  London  and  Colchester,  and  from  the 
Eastern  Counties  Railway  between  London  and  Col- 
chester, upon  and  along  the  Eastern  Union  Railway, 
and  to  determine  the  terms  and  conditions  on  which 
such  use,  conveyance  and  accommodation  should  be 
offered,  and  generally  to  determine  all  matters  inci- 
dent to  the  arrangements  hereinbefore  mentioned,  or 
which  might  be  necessary  or  expedient  for  giving 
effect  to  the  same.  Arbitrators  were  appointed 
under  this  clause,  who  awarded,  first,  that  the  Eastern 
Counties  Railway  Company  should  for  the  convey- 
ance and  accommodation  of  passengers,  to  be  con- 
veyed from  the  Eastern  Union  Railway  upon  and 
along  the  Eastern  Counties  line,  run  every  day  (ex- 
cept Sundays)  an  express  train  from  the  junction  at 
Colchester  to  London,  such  train  to  leave  Colchester 
at  10  A.^.,  and  to  arrive  at  London  at  H'SOa.m., 
and  by  such  train  should  carry  all  such  passengers  to 
be  conveyed  as  aforesaid ;  secondly,  that  the  Eastern 
Counties  Railway  Company  should,  for  the  convey- 
ance and  accommodation  of  passengers  to  be  conveyed 
upon  and  along  the  Eastern  Union  line,  run  an 
express  train  from  London  to  Colchester,  and  should 
cause  such  train  to  depart  every  day  (Sundays  ex- 
cepted)from  London  at7'4S  p.m., and  to  arrive  at  Col- 
chester at  9'15  P.M.,  and  should  by  such  train  convey 
all  such  passengers  as  should  offer  themselves  to  be  so 
conveyed  as  aforesaid ;  thirdly,  for  affording  proper 
facilities  and  convenience  for  the  conveyance  and 
accommodation  of  passengers  to  be  conveyed  from 
the  Eastern  Union  line  upon  and  along  the  Eastern 
Counties  line  between  London  and  Colchester,  that 
the  Eastern  Counties  Railway  Company  should  use 
and  employ  for  the  conveyance  of  the  same  passengers 
and  passengers'  luggage  on  their  line,  all  such  car- 
riages and  vans  as  should  have  been  employed  for 
the  conveyance  of  the  same  passengers  and  passengers' 
luggage  on  the  Eastern  Union  line,  and  which  should 
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be  tendered  to  them  and  be  ready  for  their  use  at 
Colchester  five  minutes  at  least  before  the  departure 
of  their  trains : — Held,  on  demurrer  to  a  declaration 
in  an  action  on  this  award,  that  all  the  matters 
awarded  upon  were  within  the  authority  of  the  arbi- 
trators; that  if  the  speed  directed  were  dangerous,  it 
should  have  been  set  up  as  an  answer  to  the  award ; 
that  the  arrangement  was  not  defective  because  not 
limited  in  point  of  time,  as  either  party  might  at  any 
time  by  a  notice  require  a  fresh  arbitration.  The 
Eastern,  Union  Rail.  Co.  v.  the  Eastern  Cov/nika 
Sail.  Co.,  22  Law  J.  Rep.  (n.s.)  Q.B.  371;  2  E.  & 
B.  530, 

(5)  Evidence  and  Witnesses. 

[As  to  administering  oaths,  see  Perjuet.] 

A  usage  for  arbitrators  appointed  to  determine,  as 
between  outgoing  and  incoming  tenants  of  a  farm,  the 
value  of  the  away-going  crop  and  the  deductions  for 
want  of  repairs  of  the  farm  buildings  and  fences,  to 
make  their  award,  on  inspection  of  the  crops  and 
premises,  without  notice  to  the  parties  and  without 
evidence,  may  be  good ;  but  no  usage  can  justify  the 
arbitrators  in  hearing  one  party  and  his  witnesses 
only,  in  the  absence  of  and  without  notice  to  the 
other  party.  Oswald  v.  Grey,  24  Law  J.  Rep.  (n.s.) 
Q,B.  69. 

The  affidavit  in  support  of  a  motion  to  set  aside 
an  award,  on  the  ground  that  the  arbitrator  has  re- 
fused to  examine  a  material  witness,  should  state 
what  reason,  if  any,  the  arbitrator  gave  for  refusing 
to  hear  the  witness.  Bradley  v.  Ihbetson,  2  L.  M. 
&  P.  P.C.  583. 

(c)  Power  over  Costs. 

If  a  submission  to  reference,  by  agreement,  contain- 
ing a  clause  for  making  it  a  rule  of  Court  provide 
that  the  costs  of  the  reference  and  award  shall  be  in 
the  discretion  of  the  arbitrator,  who  may  award  and 
direct  by  and  to  whom  the  same  shall  be  paid,  the 
arbitrator  cannot  by  his  award  conclusively  fix  the 
amount  of  the  costs  of  the  award.  FernXey  v.  Bran- 
son,  20  Law  J.  Rep.  (n.s.)  Q.B.  178. 

If,  in  the  award,  he  name  an  exorbitant  sum  as 
costs  of  the  award,  and  a  party  to  the  reference  is 
obliged  to  pay  such  sum  to  obtain  possession  of  the 
award,  such  party  may  recover  the  excess  beyond 
what  a  jury  may  deem  a  reasonable  compensation  to 
the  arbitrator  in  an  action  against  the  arbitrator  for 
money  had  and  received  to  his  use.     Ibid. 

Senible — where  the  submission  places  the  costs  of 
the  reference  and  award  in  the  discretion  of  the  arbi- 
trator, and  contains  a  clause  giving  the  Court  power 
to  remit  the  matters  or  any  of  them  back  to  the  ar- 
bitrator, and  the  awiird  is  sent  back  to  him  on  any 
point,  without  any  new  direction  as  to  costs,  the  arbi- 
trator has  a  discretionary  power  over  the  costs  of  the 
second  reference  and  award.  Johnson  v.  Latham, 
20  Law  J.  Rep.  (n.s.)  Q.B.  236  ;  2  L.  M.  &  P. 
P.C.  205. 

An  arbitrator  to  whom  a  cause  is  referred  before 
trial,  under  the  3rd  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  has  no  power  over  the  costs  if  the 
order  of  reference  is  silent  on  the  subject.  Leggo  v. 
Yovmg,  24  Law  J.  Rep.  (n.s.)  C.P.  200  ;  16  Com. 
B.  Rep.  626. 

A  paper  delivered  by  an  arbitrator  to  one  of  the 
parties  to  a  refer«nce,  along  with  his  award,  in  which 


the  arbitrator  stated  that  he  would  have  given  that 
party  the  costs  if  he  had  had  power,  cannot  be  taken 
into  consideration  by  the  Court  on  an  application  to 
send  back  the  case  to  the  arbitrator  upon  the  ques- 
tion of  costs, — distinguishing  Kent  v.  Elsloh.  Ibid. 
An  action  for  an  illegal  arrest  was  referred,  the 
costs  of  the  reference  being  in  the  arbitrator's  discre- 
tion. The  award  directed  that  final  judgment  be 
entered  for  the  plaintiff,  with  &01.  damages,  and  gave 
him  the  costs  of  the  reference  and  award.  The  arbi- 
trator had  no  authority  to  direct  judgment  to  be  en- 
tered, and  for  this  excess  the  award  was  remitted  to 
the  arbitrator,  who,  in  a  second  award,  recited  that 
he  had  made  a  former  award,  that  it  had  been  re- 
ferred back,  and  gave  the  plaintiff  the  same  damages 
and  costs  of  the  reference  and  award,  and  also  the 
costs  of  the  amended  award.  After  the  first  award 
the  plaintiff  became  insolvent.  The  vesting  order 
was  made  after  the  reference  back,  and  a  few  days 
before  the  second  award.  A  rule,  applied  for  on  the 
part  of  the  plaintiff  (in  substance  by  his  attorney), 
calling  on  the  defendants  to  pay  the  damages  and 
both  sets  of  costs,  was  made  absolute :  though  the 
defendants  objected  that  the  plaintiff's  right  had 
passed  to  his  assignees ;  that  they  themselves  were 
judgment  creditors  of  the  plaintiff  to  a  larger  amount 
than  the  damages  awarded ;  and  that  the  arbitrator 
had  no  authority  over  the  costs  of  the  reference 
back.  For  the  Court  held,  first,  that,  the  action 
being  for  a  personal  tort,  no  right  could  pass  to  the 
assignees  until  the  matter  was  adjudicated  on,  which 
could  not  be  said  to  have  been  done  until  the  second 
award ;  and  that  as  this  award  was  not  made  until 
after  the  vesting  order,  the  title  of  the  plaintiff  would 
be  good,  unless  the  assignees  interfered,  which  they 
had  not  done.  Secondly,  that  the  plaintiff's  attor- 
ney had  a  right  to  a  lien  on  the  amount  awarded  for 
his  costs  in  the  reference  superior  to  the  claim  of 
the  defendants  to  a  set-off.  And,  thirdly,  that  the 
arbitrator  had  a  discretionary  power  over  the  costs  of 
the  second  reference.  Brearey  v.  Kemp,  24  Law  J. 
Rep.  (n.s.)  Q.B.  310. 

(D)  Award. 

(o)  Form  and  Validity  in  general. 

Where  all  differences  between  A  on  the  one  side, 
and  B  and  C  on  the  other,  are  referred,  the  arbitra- 
tor may  award  as  to  differences  which  A  has  with  B 
or  C  severally,  as  well  as  those  which  he  has  with 
them  jointly.  Adcodic  v.  Wood,  20  Law  J.  Rep. 
(n.s.)  Exch.  435;  6  Exch.  Rep.  814.  Affirmed  in 
error,  Wood  v.  Adcoclc,  21  Law  J.  Rep.  (n.s.)  Eiich. 
204  ;  7  Exch.  Rep.  468 ;  2  L.  M.  &  P.  P.C.  501. 

A  direction  in  an  award  that  oiie  party  shall  pay 
money  to  a  stranger,  is  good,  if  it  does  not  appear 
impossible  that  such  payment  can  be  for  the  benefit 
of  a  party  to  the  award.     Ibid. 

A  declaration  in  assumpsit  upon  an  award,  after 
stating  that  differences  had  arisen  between  the  plain- 
tiff on  the  one  part,  and  the  defendant  and  one  S  A 
on  the  other,  alleged  that  it  was  agreed  between  the 
plaintiff,  the  defendant,  and  S  A,  mutually  and  re- 
ciprocally to  refer  the  same  differences  to  T  S  and 
W  I,  who  made  their  award  concerning  the  said  mat- 
ters in  difference,  and  awarded  that  the  defendant 
should  pay  ISO/.  18*.  6rf.  to  T  S,  who  should  imme- 
diately pay  it  to  the  plaintiff.  Plea,  that  T  S  and 
W  I  did  not  make  their  award  concerning  the  mat- 
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ters  in  difference  referred  to  them,  modo  el  formd : 

Held,  that  the  fact  of  the  award  having  been 

made  of  and  concerning  the  matters  in  difference, 
and  not  its  validity,  was  alone  put  in  issue.     Ibid. 

Held,  also,  that  the  declaration  was  good  in  arrest 
of  judgment,  as  it  sufficiently  appeared,  first,  that 
the  arbitrator  had  power  to  award  upon  differences 
between  A  on  the  one  side,  and  B  and  C  severally  on 
the  other;  and  secondly,  that  the  direction  to  pay  the 
money  to  the  arbitrator  was  for  the  benefit  of  the 
plaintiff.     Ibid. 

It  is  no  objection  to  an  award  that  it  recites  a 
clause  in  the  submission  which  provides  that  docu- 
ments shall  be  admitted  in  evidence  without  a  stamp, 
it  not  appearing  that  the  arbitrator  admitted  in  evi- 
dence any  unstamped  documents.  Phillips  v.  Mig- 
gima,  20  Law  J.  Rep.  (n.s.)  QB.  357 ;  2  L.  M.  &  P. 
P.C.  355. 

An  award,  ordering  the  defendant  to  pay  the  sum 
awarded  to  the  plaintiff  or  his  attorney  S,  is  good, 
without  any  power  of  attorney  to  S  to  demand  the 
money.  Hare  v.  Fleay,  20  Law  J.  Rep.  (n.s.)  C.P. 
249;  11  Com.  B.  Rep. 472  ;  2  L.  M.  &  P.  P.C.  393. 

There  were  figures  on  a  plan  which  referred  to 
written  descriptions  at  the  foot  of  it,  delineating  cer- 
tain places.  Without  these  descriptions  the  plan  was 
unintelligible : — Held,  that  these  written  descriptions 
were  part  of  the  plan  and  incorporated  with  the 
award.  Johnson  v.  Latham,  20  Law  J.  Eep.  (n.s.) 
Q.B.  236 ;  2  L.  M.  &  P.  P.C.  205. 

An  action  on  the  case  for  obstructing  the  plaintiff's 
right  to  water  was  one  of  the  matters  referred : — 
Held,  that  it  was  not  necessary  to  set  out  the  plead- 
ings in  the  award.     Ibid. 

(5)  Pa/rtial  Validity. 

Where  an  arbitrator  having  power,  but  not  being 
bound  by  the  terms  of  the  submission,  to  direct 
as  to  a  particular  matter,  gives  a  direction  which 
is  invalid,  the  whole  award  is  not  thereby  vitiated, 
but  such  invalid  direction  may  be  treated  as  sur- 
plusage. Nicholls  V.  Jones,  20  Law  J.  Rep.  (n.s.) 
Exch.  275 ;  6  Exch.  Rep.  373;  2  L.  M.  &  P.  P.C. 
SI  9. 

(c)  When  sufficiently  final  and  certain, 
[See  Bradley  v.  Phelps,post  (G),  Remitting  award 
for  amendment.     Also  Wood  v.  the  Copper  Miners 
Co.,post(l){b).-\ 

An  arbitrator  had  to  decide  upon  the  depth  at 
which  the  defendant  was  entitled  to  keep  a  weir 
which  penned  back  the  water  of  a  river  so  as  to  in- 
terfere with  the  plaintiff's  mill  higher  up  the  stream, 
and  to  determine  all  manner  of  rights  of  water  be- 
tween the  parties.  The  arbitrator  awarded  that  the 
defendant  was  entitled  to  maintain  his  weir  to  the 
depth  of  fourteen  inches  and  no  more,  and  added 
that  he  had  caused  marks  to  be  placed,  which  marks 
pointed  out  the  depth  the  defendant  was  to  keep  his 
weir,  and  that  a  plan  annexed  to  the  award  correctly 
defined  and  described  the  depth  of  the  weir  and  the 
marks: — Held,  that  the  award  suflaciently  pointed 
out  the  depth  of  the  weir,  and  was  sufficiently  pre- 
cise, although  it  made  no  provision  for  the  case  of 
floods,  or  for  regulating  the  depth  of  the  paddle  in 
the  defendant's  weir,  by  which  the  water  could  be 
let  off.  Johnson  v.  Latham,  20  Law  J.  Rep.  (n.s.) 
Q.B.  236  ;  2  L.  M.  &  P.  P.C.  205. 


Where  one  of  the  matters  in  difference  between 
A  B  and  C  D,  at  the  time  of  a  submission  to  arbi- 
tration by  them,  was  whether  the  two  parties  had 
been  in  partnership  together  upon  a  day  named,  and 
whether,  if  there  had  been  a  partnership  between 
them  the  same  had  been  put  an  end  to,  and  where 
the  arbitrator  found  by  his  award  that  no  deed  of 
partnership  ever  existed  between  the  parties,  and 
also,  that  if  any  partnership  ever  existed  the  same 
was  dissolved  on  a  day  subsequent  to  that  mentioned, 
and  that  nothing  was  due  from  A  to  B  in  respect  of 
the  profits  or  otherwise, — Held,  that  the  award  was 
bad  because  it  did  not  decide  the  question  as  to  a 
partnership  having  once  existed.  Bhea/r  v.  Harra- 
dine,  21  Law  J.  Rep.  (n.s.)  Exch.  127 ;  7  Exch. 
Eep.  269. 

If  an  action  and  all  matters  in  difference  between 
the  plaintiff  and  the  defendant  be  referred  to  arbitra- 
tion, and  the  award  made  de  prcemissis  be  sUent  re- 
specting any  farther  claim  beyond  the  action  put 
forward  by  the  plaintiff  or  any  cross-demand  urged 
by  the  defendant,  the  award  is  nevertheless  final,  as 
it  will  be  intended  that  the  arbitrator  has  by  his 
silence  negatived  the  right  of  the  party  to  maintain 
such  claim  or  cross-demand.  Sarrison  v.  Cresvyich, 
in  error,  21  Law  J.  Rep.  (n.s.)  C.P.  113;  affirming 
Creswick  v.  Sarrison,  20  Law  J.  Rep.  (n.s.)  C.P. 
56;  lOCom.  B.  Rep.  441;  1  L.  M.  &  P.  P.C.  721. 
To  a  declaration  on  a  special  contract,  the  defen- 
dant pleaded  several  pleas  going  to  the  whole  cause 
of  action,  one  of  which  raised  an  immaterial  issue. 
The  cause  was  referred,  on  the  terms  of  the  costs 
abiding  the  event,  and  of  the  parties  being  bound  not 
to  sue  out  a  writ  of  error.  The  arbitrator  found  the 
immaterial  issue  for  the  defendant,  and  the  others 
for  the  plaintiff,  with  bl.  damages: — Held,  that  the 
final  event  of  the  record  was  in  iavonr  of  the  defen- 
dant, and  that  he  was  entitled  to  the  costs,  as  the 
arbitrator  had  no  power  to  award  judgment  non  ob- 
stante veredicto,  and  no  writ  of  error  could  be  brought. 
Linegajr  v.  Pewrce,  or  Price,  23  Law  J.  Rep.  (n.s.) 
C.P.  225;  9  Exch.  Rep.  417. 

A  submission  to  arbitration  to  which  the  plaintiff 
and  defendants,  who  were  executors,  and  two  other 
persons,  were  parties,  provided  that  the  costs  of  the 
agreement  and  of  the  reference,  and  of  the  arbitration 
and  award,  and  of  making  the  submission  a  rule  of 
court,  should  be  in  the  discretion  of  the  arbitrators. 
The  award,  after  directing  certain  things  to  be  done 
by  each  party,  provided  that  the  costs  of  the  agree- 
ment, and  of  the  reference,  and  of  the  award,  should 
be  paid  equally  by  the  plaintiff  and  defendants  in  the 
action,  and  that  the  costs  of  making  the  submission 
a  rule  of  court  should  be  paid  by  the  party  disobeying 
the  award,  and  obliging  the  same  to  be  made  a 
rule  of  court: — Held,  that  the  award  was  void  for 
not  finally  ascertaining  who  was  to  pay  the  last- 
mentioned  costs.  Williams  v.  Wilson,  23  Law  J. 
Rep.  (n.s.)  Exch.  17;  9  Exch.  Rep.  90. 

To  an  action  on  an  award,  the  defendants  pleaded 
by  setting  out  the  agreement  of  reference  and  the 
award,  and  averring  that  the  said  award  was  not  final. 
Issue  being  joined  thereon,  —  Held,  that  upon  a 
special  verdict  finding  the  agreement  and  award  as 
set  out,  the  award  might  be  held  void  for  not  finally 
deciding  as  to  the  costs  of  making  the  submission  a 
rule  of  court,  which  by  the  submission  was  left  in  the 
ordinary  way  in  the  discretion  of  the  arbitrators.  Ibid. 
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An  action  of  ejectment  (before  the  passing  of  the 
Common  Law  Procedure  Act)  upon  the  demise  of 
A  and  the  joint  demise  of  B  and  C,  was  referred  by 
a  Judge's  order,  after  issue  joined,  to  the  award, 
final  end,  and  determination  of  S,  the  costs  of  the 
cause  and  reference  to  abide  the  event.  The  arbi- 
trator, after  reciting  the  order  of  reference,  awarded 
as  follows: — "I  award  and  determine  that  the  verdict 
in  the  said  cause  be  entered  for  the  lessors  of  the 
plaintiff": — Held,  per  Maule,  J.  and  Talfourd,  J, 
(dissenUente  Williams,  J.),  in  an  action  by  the 
lessors  of  the  plaintiff,  against  the  defendant,  to 
recover  the  costs,  that  the  arbitrator  having  used 
words  which  had  no  technical  meaning,  must  be 
understood  to  have  finally  determined  the  cause  in 
favour  of  the  lessors  of  the  plaintiff.  Lww  v.  Black- 
Iwrrow,  23  Law  J.  Rep.  (n.s.)  C.P.  28j  14  Com. 
B.  Rep.  77. 

An  action  of  ejectment  (before  the  passing  of  the 
Common  Law  Procedure  Act,  1862)  upon  two  de- 
mises by  T  and  A  was,  after  issue  joined,  referred  by 
a  Judge's  order  to  the  award  of  C,  the  costs  of  the 
action  and  of  the  reference  and  award  to  abide  the 
event;  and  it  was  ordered, "  that  the  arbitrator  should, 
in  the  event  of  his  finding  ia  favour  of  the  lessors  of 
the  plaintiff,  have  power  to  order  immediate  posses- 
sion to  be  given  of  the  land  and  premises  in  question 
in  the  action  to  the  lessors  of  the  plaintiff  T,  and  also 
how  and  in  what  manner  such  possession  should  be 
given,  and  if  not  given,  how  it  should  be  taken." 
The  arbitrator  awarded,  "  I  award  in  favour  of  the 
lessors  of  the  plaintiff,  and  order  that  immediate 
possession  be  given  of  the  land  and  premises  in 
question  in  this  action  to  the  lessor  of  the  plaintiff  T; 
and  that  the  defendant  pull  or  take  down  the  wall 
he  has  erected  upon  the  land  of  the  lessors,  or  so 
much  thereof  as  now  stands  four  inches  and  a  half, 

or  thereabouts,  upon  the  land  of  the  lessors  ": Held, 

in  an  action  by  the  lessors  of  the  plaintifT  against  the 
defendant  to  recover  the  costs,  that  the  award  in 
&vour  of  the  lessors  of  the  plaintiff  was  sufficiently 
certain  and  final, — confirming  Law  v.  BlacTcbmrroie. 
Mays  V.  Oaimd,  24  Law  J.  Rep.  (n.s.)  C.P.  41;  16 
Com.  B.  Rep.  107. 

Also,  that  the  direction  as  to  pulling  down  the 
wall  was  sufficiently  certain,  the  defendant  not  having 
shewn  that  he  was  misled  by  it.     Ibid. 

(d)  When  sufficiently  final  and  ceftain  as  to  Costs. 

[See  Baily  v.  Owlimg,  (I)  (c).] 
.  Where  an  agreement  of  reference  provided  that 
the  arbitrator  should  by  his  award  direct  by  whom, 
to  whom,  and  in  what  proportions  and  manner  the 
costs  of  the  award  and  the  compensation  to  the  arbi- 
trator should  be  paid,  and  the  award  directed  the 
same  to  be  paid  by  A,  B  &  C  in  equal  proportions, 
the  award  was  held  good,  although  it  did  not  other- 
wise shew  by  whom,  to  whom,  or  in  what  manner 
these  costs  were  to  be  paid,  as  it  sufficiently  indicated 
that  each  of  the  three  parties  was  to  pay  one-third 
of  them  to  the  arbitrator.  In  re  Toung,  22  Law  J. 
Rep.  (N.S.)  C.P.  160;  13  Com.  B.  Rep.  623. 

After  writ  issued,  and  before  any  pleadings,  the 
cause  and  all. matters  in  difference  were  referred;  the 
costs  of  the  cause  to  abide  the  event,  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  award  directed  that  all  further  pro- 
ceedings in  the  cause  should  cease,  that  the  defendant 
Digest,  1850-1855. 


should  pay  to  the  plaintiffs  1902.  in  satisfaction  and 
discharge  of  all  claims  and  demands  in  the  cause  and 
matters  in  diiierence,  and  then  disposed  of  the  costs 
of  the  reference  and  award: — Held,  that  the  award 
was  sufficiently  final  and  certain,  for  that  it  was  to 
be  inferred  that  something  was  due  to  the  plaintifls 
in  the  cause,  and  the  amount  was  immaterial,  aS  the 
rule  as  to  costs  upon  the  lower  scale  does  not  apply 
to  awards.  Nicholson  v.  SyJces,  23  Law  J.  Rep. 
(N.s.)  Exch.  193;  9  Exch.  Rep.  357. 

(c  )  Sufficiency  of  finding  on  several  Issues. 

An  action  of  assumpsit  was  referred,  the  costs  to 
abide  the  event  of  the  award.  The  declaration  con- 
tained two  counts.  There  were  several  pleas  to  the 
first  count,  one  of  which  set  up  that  a  new  agreement 
was  substituted  for  the  agreement  in  the  declaration. 
There  were  also  pleas  to  the  second  count.  The 
award  was  that  "  the  plaintiff  had  a  good  cause  of 
action  against  the  defendant,  as  stated  in-the  decla- 
ration," and  then  assessed  damages  to  the  plaintiff: 
— Held,  that  the  award  sufficiently  decided  all  the 
issues  in  favour  of  the  plaintiff.  Phillips  v.  Higgins, 
20  Law  J.  Rep.  (n.s.)  Q.B.  367;  2  L.  M.  &  P. 
P.C.  355. 

The  plaintiffs  entered  into  four  separate  written 
contracts  with  the  defendants  for  the  completion  of 
four  separate  portions  of  the  defendants'  railway,  and 
subsequently  into  three  verbal  contracts  for  the 
making  of  three  extensions  of  the  line.  In  the 
plaintiffs'  bill  of  charges,  the  several  portions  were 
kept  distinct  and  charged  for  separately.  The  de- 
fendants not  paying  the  fuU  amount  claimed,  the 
plaintiffs  brought  an  action  of  debt  against  them, 
which  before  plea  was  referred  to  arbitration  with  all 
matters  in  difference  relating  to  the  railway  works. 
The  costs  of  the  cause,  reference,  and  award  were  to 
abide  the  event  of  the  award.  Before  the  arbitrator, 
the  case  was  opened  separately  and  proved  separately 
in  respect  of  the  claim  under  each  contract.  The 
plaintiffs  made  further  claims  for  damage  done  to  an 
engine  by  the  defendants,  and  for  their  not  delivering 
certain  weiggons.  The  arbitrator  awarded  that  the 
plaintiffs  had  good  cause  of  action,  and  that  in  respect 
of  such  cause  of  action,  and  the  other  matters  in  dif- 
ference, the  defendants  should  pay  to  the  plaintiffs  a 
specified  sum.  It  was  objected  that  the  awai'd  was 
bad  and  uncertain,  as  it  did  not  find  separately  in 
respect  of  the  claims  under  the  separate  contracts, 
the  costs  as  to  each  contract  being,  as  was  contended, 
to  abide  the  event  of  the  award  on  each: — Held,  that 
the  award  was  sufficient,  and  that  it  was  not  necessary 
for  the  arbitrator  to  award  specifically  as  to  each 
contract.  Crawshaw  v.  ilie  York  amd  North  Mid- 
land Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Q.B.  274;  1 
Bail  C.  C.  45. 

To  a  declaration  containing  a  single  count  for 
work  and  labour,  money  paid,  board  and  lodging,  and 
on  an  account  stated,  the  defendant  ])leaded  never 
indebted  and  a  set-off.  The  cause  was  referred,  the 
costs  of  the  cause  and  of  the  reference  and  award  or 
certificate  to  abide  the  event  of  the  award  or  certi 
ficate.  The  arbitrator  certified  that  a  verdict  should 
be  entered  on  the  first  issue  for  the  plaintiff,  and  on- 
the  second  issue  for  the  defendant.  He  afterwards 
stated  that  he  considered  that  the  plaintiff  had  made 
out  no  claim  against  the  defendant,  except  for  board 
and  lodging.  The  Court,  under  a  power  to  that 
P 
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effect,  remitted  the  matters  to  the  arbitrator  to  certify 
specifically  upon  each  of  the  claims  in  the  declara- 
tion; and  as  to  what  sum  (if  any)  he  found  to  be  due 
from  the  defendant  to  the  plaintiff  in  respect  of  one 
or  either  of  such  claims.  Gore  v.  BaJcer,  24  Law  J. 
Eep.  (N.S.)  Q.B.  94j  4  E.  &  B.  470. 

On  a  reference  of  all  matters  in  difference  in  a 
cause  which  involves  several  issues,  the  costs  of  the 
cause  to  abide  the  event,  the  award  is  good  although 
there  is  no  specific  finding  upon  each  issue,  if  it 
appears  by  necessary  intendment  that  the  arbitrator 
has  disposed  of  all  the  issues  in  the  cause.  Humphrey 
V.  Pearce,  22  Law  J.  Bep.  (n.s.)  Exch.  120;  7 
Exch.  Rep.  696. 

iSemSfe— that  the  case  would  be  otherwise  where 
the  reference  is  of  the  cause  and  of  all  matters  in 
difference.     Ibid. 

(E)  ExEouTioN  OF  Award  bj  two  oe  more 
Arbitrators. 

Where  a  case  was  referred  to  the  arbitration  of  three 
persons,  the  award  to  be  that  "  of  the  said  arbitrators 
or  any  two  of  them,"  and  the  award  was  signed  by 
one  of  the  arbitrators  in  London,  and  afterwards  sent 
to  another  arbitrator  at  Bristol,  who  there  signed  it, 
— Held,  in  an  action  upon  the  award,  that  the  arbi- 
trators should  together  have  executed  the  award,  and 
that  their  not  having  done  so  rendered  the  award  in- 
vaUd.  Wade  v.  Dowling,  23  Law  J.  Rep.  (n.s.) 
Q.B.  302;  4  E.  &  B.  44. 

By  an  order  of  reference  a  cause  was  referred  to 
A  and  B,  and  such  third  person  as  they  should  nomi- 
nate before  proceeding  to  the  reference,  so  that  they 
or  any  two  of  them  should  make  the  award.  The 
plaintiff  requested  the  arbitrators  to  appoint  an 
umpire,  and  asked  C  to  act  as  umpire,  to  which  he 
consented,  and  they  appointed  him  third  arbitrator, 
and  they  enlarged  the  time  for  making  the  award, 
but  without  consulting  C.  Afterwards  A  asked  the 
plaintiff  for  further  documents  besides  what  he  had 
already  furnished,  and  the  plaintiff  said  that  no  more 
were  necessary.  A  and  B  from  time  to  time  told 
the  plaintiff  that  they  were  proceeding  without  C, 
but  they  did  not  ask  him  if  he  had  any  further  evi- 
dence to  offer,  nor  state  that  they  were  going  to  make 
their  award.  A  and  B  gave  no  notice  of  their  meet- 
ings to  C,  or  to  the  plaintiff's  attorney,  and  made 
their  award  without  consulting  C.  The  plaintiff 
stated  in  bis  affidavit  that  he  had  material  witnesses 
whom  he  had  not  had  an  opportunity  of  examining 
before  the  arbitrators: — Held,  that  although  the 
plaintiff  might  not  be  entitled  to  object  that  the 
award  was  made  by  two  of  the  three  arbitrators, 
without  consulting  the  third,  having  agreed  to  treat 
C  as  an  umpire,  and  having  known  that  A  and  B 
were  proceeding  alone,  yet  that  the  arbitrators  had 
not  perfectly  discharged  their  duty,  as  they  had  not 
given  the  plaintiff  notice  that  they  were  about  to 
make  their  award,  and  afforded  him  the  opportunity 
of  examining  his  witnesses,  and,  therefore,  that  the 
case  should  be  referred  back,  with  a  direction  to  the 
third  arbitrator  to  act  as  such.  Jn  re  Peterson  v. 
Ayre,  23  Law  J.  Eep.  (n.s.)  C.P.  129;  14  Com.  B. 
Rep.  665. 

(F)  Enlargement  op  Time  fob  making  Award. 
(a)  By  the  Arlitrator. 

A  declaration  stated  that  it  was  agreed  between  the 


plaintiff  and  the  defendants  that  in  a  certain  event 
Joseph  H  should  say,  by  his  award  in  writing,  to  be 
delivered  "  on  or  before  the  30th  of  December  next, 
or  on  some  such  ulterior  day  as  the  said  Joseph  H,  by 
a  memorandum  in  writing  under  his  hand  to  be  in- 
dorsed thereon,"(omitting  the  words  "shall  appoint,") 
what,  if  anything  shall  be  paid  to  S  K,  and  "  that 
the  said  James  H.  took  upon  himself  the  burthen  of 
the  reference,"  and  enlarged  the  time,  &c.  The 
declaration  then  set  out  the  award,  which  commenced 
thus :  "  To  all  to  whom  these  presents  shall  come,  I, 
Joseph  H,  of,  &c.  send  greeting,"  and  further,  "I, 
Joseph  H,"  award  the  sum  of  2701.  to  be  paid  to 
S  K  by  the  defendants,  and  that  a  promissory  note 
of  S  K  and  Mary  A  K  shall  be  given  up  to  be  can- 
celled, on  condition  that  S  K  or  Mary  A  K,  or  either 
of  them,  shall  not,  by  any  proceeding,  seek  to  com- 
pel the  defendant  or  other  the  plaintiff  in  certain 
actions  to  prosecute  the  said  actions  on  the  promis- 
sory note,  or  to  pay  costs  thereon ;  also  on  the  con- 
dition that  the  plaintiff  shall  release  the  defendants 
from  all  actions  as  to  the  colliery;  the  deed  of  re- 
lease, in  case  of  difference,  to  be  settled  for  both 
parties  by  Henry  V."  The  arbitrator  ordered,  lastly, 
that  the  costs  of  the  arbitration  and  award  should  be 
paid  thus :  "  two  third  parts  thereof  by  the  defen- 
dants, and  the  remaining  one  third  part  thereof  by 
the  plaintiff."  In  witness  whereof  I,  Joseph  H,  have 
hereunto  set,"  &c.  First  breach,  non-payment  of 
the  sum  of  270Z. ;  second,  that  two  third  parts  of  the 
costs  of  the  arbitration  amounted  to  500/.,  and  that 
the  defendants  had  not  paid  two  third  parts  of  the 
costs: — Held,  that  there  was  a  sufficient  power  to 
enable  the  arbitrator  to  enlarge  the  time ;  that  it 
sufficiently  appeared  by  the  declaration  that  the 
award  was  made  by  the  same  person  to  whom  the 
submission  was  made;  and  that  the  first  breach  was 
good  and  the  second  bad.  KirTc  v.  Unwin,  20  Law 
J.  Rep.  (n.s.)  Exch.  345;  6  Exch.  Rep.  908;  2 
L.  M.  &  P.  P.C.  519. 

(5)  By  the  Court. 

Pursuant  to  the  power  given  by  an  order  of  refer- 
ence at  Nisi  Prius,  an  arbitrator  enlarged  the  time 
for  making  his  award.  The  case  proceeded,  and  the 
parties  attended  before  the  arbitrator  after  the  time 
specified  in  the  enlargement  had  expired.  Neither 
party  was  aware  that  the  arbitrator  had  omitted  to 
keep  the  time  enlarged.  The  award  was  made  in 
favour  of  the  plaintiff.  Two  terms  having  further 
elapsed  since  the  award  was  made,  the  plaintiff  pro- 
ceeded to  tax  his  costs,  on  which  occasion  the  defen- 
dant discovered  the  want  of  the  enlargement,  and 
objected  that  the  award  was  bad.  The  Court,  on 
the  application  of  the  plaintiff,  enlarged  the  time  for 
making  the  award,  under  the  stat.  3  &  4  Will.  4.  c. 
42.  s.  39.  Browne  v.  CoUyer,  20  Law  J.  Rep.  (n.s.) 
Q.B.  426;  2  L.  M.  &  P.  P.C.  470. 

If  it  appear  on  the  affidavits,  in  support  of  an  ap- 
plication for  an  enlargement,  that  the  cause  has  been 
referred  by  an  order  of  Nisi  Prius,  and  that  the  order 
of  reference  has  been  made  a  rule  of  court,  it  is  suf- 
ficient to  draw  up  the  rule  nisi  for  the  enlargement 
on  reading  the  affidavits  and  order  of  Nisi  Prius ; 
and  it  is  not  absolutely  necessary  for  such  an  appli- 
cation that  the  rule  nisi  be  drawn  up  on  reading  the 
rule  making  the  order  of  reference  a  rule  of  court. 
Ibid. 
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A  cause  was  referred  to  arbitration  in  1846,  after 
which  both  parties  having  delayed  proceeding  with 
the  reference,  and  the  arbitrator  having  omitted  to 
enlarge  the  time  for  making  his  award  beyond  Eaater 
term,  1 850,  the  Court  refused,  under  the  3  &  4  Will.  4. 
c.  42.  s.  39.  to  enlarge  the  time  to  Michaelmas  term 
1852,  the  defendant  refusing  his  consent  to  such  en- 
largement. Andrews  v.  Eaton,  21  Law  J.  Rep.  (n.s.) 
Exch.  110;  7  Exch.  Rep.  221. 

The  cause  and  all  matters  in  difference  between 
two  partners  were  referred  by  order  of  Nisi  Prius  to 
an  arbitrator,  who  was  to  make  his  award  on  or  be- 
fore the  24th  of  August  1852,  or  on  or  before  such 
ulterior  day  as  he  might  indorse  on  the  order.  In 
case  of  the  death  of  either  party,  the  award  was  to 
be  delivered  to  the  personal  representative.  When 
the  plaintiff  was  about  to  be  examined  before  the 
arbitrator  an  adjournment  was  agreed  to  with  a  view 
to  a  compromise,  and  the  24th  of  August  passed 
without  any  enlargement  of  time  by  the  arbitrator. 
The  defendant  afterwards  refused  to  consent  to  any 
enlargement.  In  June  1853  the  plaintiff  died.  His 
executrix  was  desirous  of  proceeding  in  the  reference, 
and  applied  to  the  Court  to  enlarge  the  time.  The 
defendant  opposed  the  enlargement,  denied  the  power 
of  the  Court  to  enlarge  the  time,  and  charged  in  his 
affidavit  that  the  plaintiffhad  received  large  sums  of 
money  on  account  of  the  partnership  which  he  had 
not  brought  into  account.  The  Court  held,  that  it 
had  power  to  enlarge  the  time ;  but,  under  the  cir- 
cumstances, in  the  exercise  of  its  discretion,  refused 
to  grant  an  enlargement.  Edwards  v.  Dauies,  23 
Law  J.  Rep.  (n.s.)  0.8.  278. 

Arbitrators  were  to  award  by  the  25th  of  June, 
with  liberty  to  them  to  enlarge  their  time,  but  not  to 
exceed  the  31st  of  August ;  if  they  did  not  award 
within  the  time  limited  for  them,  the  matters  were 
to  be  determined  by  an  umpire,  who  was  to  make  his 
award  within  two  months  from  his  appointment,  with 
liberty  to  him  to  enlarge  his  time,  but  not  exceeding 
another  two  months.  On  the  20th  of  April  the  ar- 
bitrators appointed  an  umpire,  and  in  the  appoint- 
ment stated  that  his  duties  should  commence  oiBcially 
on  the  1st  of  September,  and  should  terminate  before 
the  Ist  of  January  following.  The  arbitrators  could 
not  agree  on  an  award.  The  umpire  did  not  enlarge 
his  time,  and  the  Slst  of  October  passed.  The  Court, 
without  deciding  as  to  the  validity  or  effect  of  the 
umpire's  appointment,  granted  a  rule  enlarging  the 
time  of  the  umpire  for  making  the  award  until  the 
end  of  December.  In  re  Johnson,  24  Law  J.  Rep. 
(n.s.)  Q.B.  63. 

(G)  Remitting  Awakd  for  Amehdment. 
[See]7&18  Vict.  c.  125.  s.  8.] 
Covenant  on  a  mortgage  deed.  Pleas — Non  est 
factum  and  payment.  After  issue  the  cause  and  all 
matters  in  difference  were  referred  to  arbitration; 
the  costs  of  the  cause  of  the  reference  and  award  and 
all  other  costs  to  abide  the  event.  The  submission 
stipulated  that  "  if  either  party,  by  affected  delay  or 
otherwise,  should  wilfully  delay  or  otherwise  wilfully 
prevent  the  arbitrator  from  making  the  award,  he 
should  pay  costs;  and  in  case  of  either  party  disputing 
the  validity  of  the  award,  and  moving  the  Court  to 
set  aside  the  same,  the  Court  should  have  power  to 
remit  the  matters  referred  to  the  arbitrator."  The 
arbitrator  awarded  of  and  concerning  the  matters  re- 


ferred "that  on  a  settlement  of  all  matters  in  differ- 
ence, accounts,  claims,  and  demands  between  the 
parties,  up  to  the  date  hereof,  there  is  due  from  the 
defendant  to  the  plaintiff  300?.  15j!.  9i.,"  and  he  or- 
dered the  same  to  be  forthwith  paid.  The  defendant 
having  moved  to  remit  the  award  to  the  arbitrator 
for  amendment,  and  also  that  upon  payment  of  the 
sum  awarded,  satisfaction  should  be  entered  on  a 
judgment,  and  that  the  plaintiff  should  pay  costs  by 
reason  of  his  having  wilfully  delayed  the  making  of 
the  award, — Held,  first,  that  the  award  might  be  re- 
mitted to  the  arbitrator,  in  favour  of  the  defendant, 
who  disputed  the  validity  of  the  award,  without 
seeking  to  set  it  aside ;  and  that  the  clause  in  ques- 
tion was  not  confined  to  cases  of  applications  to  set 
aside  an  award,  and  as  against  the  party  disputing 
the  validity  of  it.  Secondly,  that  the  award  was 
good  on  the  face  of  it,  as  the  arbitrator  had  awarded 
upon  every  matter  in  difference.   Bradley  v.  Phelps, 

21  Law  J.  Rep.  (n.s.)  Exch.  310 ;  6  Exch.  Rep.  897. 
SenMe — that  the  clause  relating  to  "  wilful  delay" 

did  not  apply  to  cases  where  an  award  had  in  fact 
been  made,  but  to  those  cases  only  where  the  com- 
pletion of  the  award  is  prevented.     Ibid. 

An  appeal  was  referred  by  the  Quarter  Sessions  to 
arbitration,  under  the  12  &  13  Vict.  u.  45.  s.  1 3,  the 
arbitrator  to  have  the  same  power  as  to  costs  as  the 
Sessions.  The  arbitrator  made  his  award  directing 
the  appeal  to  be  dismissed,  and  ordering  the  appel- 
lant to  pay  costs  to  the  respondent,  but  did  not  ascer- 
tain the  amount  of  costs.  A  ■  rule  was  afterwards 
obtained  in  this  court,  on  behalf  of  the  respondent, 
to  set  aside  the  award,  or  to  refer  the  case  back  to 
the  arbitrator  for  this  defect.  Cause  was  shown 
against  this  rule,  which  was  made  absolute  to  refer 
back  the  appeal  to  the  arbitrator,  "on  the  ground 
that  he  had  not  ascertained  the  amount  of  costs  to 
be  paid  by  the  appellant  to  the  respondent,"  no  other 
objection  being  then  suggested  by  the  appellant. 
On  the  attendance  before  the  arbitrator  to  inquire 
into  the  costs,  the  appellant  offered  to  produce  addi- 
tional evidence  as  to  the  merits  of  the  appeal  which 
he  had  not  before  brought  forward.  This  the  arbi- 
trator refused  to  hear,  and  proceeded  to  make  a  fresh 
award  in  the  same  terms  as  before,  except  that  it 
contained  the  amount  of  the  costs.  On  an  applica- 
tion by  the  appellant  to  set  aside  this  award,  on  the 
ground  of  the  refusal  to  hear  the  evidence, — Held, 
that  it  could  not  be  objected  to  on  that  ground,  as 
the  only  purpose  for  which  it  was  referred  back  was 
to  ascertain  the  costs,  and  the  arbitrator  was  not 
bound  to  hear  any  fresh  evidence  on  the  merits. 
Exparle  Ewniley,  22  Law  J.  Rep.  (n.s.)  Q.B.  277; 
1  E.  &  B.  787. 

A  rule  to  pay  money  pursuant  to  an  award  was 
discharged,  on  the  ground  of  the  award  being  bad. 
Three  years  afterwards  the  plaintiff  applied  to  have 
the  award  sent  back  to  the  arbitrator  for  re-consider- 
ation, pursuant  to  a  power  in  the  submission.  No 
explanation  was  given  of  the  delay : — Held,  that  the 
application  was  too  late.    Doe  i.  Mays  v.  Oannell, 

22  Law  J.  Rep.  (n.s.)  Q.B.  321. 

(H)  Setting  aside  Award. 

[See  17  &  18  Vict.  ^-.  125.  ».  9.] 

The  original  agreement  of  reference  may  be  looked 

at  on  a  motion  to  set  aside  an  award,  though  the  rule 

nisi  be  not  drawn  up  on  reading  it;  for  the  rule  nisi 
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13  drawn  up  on  reading  the  rule  making  the  agree- 
ment of  reference  a  niie  of  court,  and  the  agreement 
of  reference  is  in  law  part  of  the  rule  embodying  it. 
Oswald  V.  Groj,  24  Law  J.  Rep.  (n.s.)  Q,B.  69. 

A  rule  to  set  aside  an  award  void  on  the  ground 
of  its  having  been  made  by  two  out  of  three  arbi- 
trators without  the  concurrence  of  the  third,  may  be 
drawn  up  without  reading  the  award,  the  party  seek- 
ing to  set  aside  the  award  not  being  bound  to  incur 
the  expense  of  taking  it  up.  Uinton  v.  Meade,  24 
Law  J.  Eep.  (n.s.)  Exch.  140. 

(I)  Remedies  for  enfobcihg  Pbefokmakce  of 

AWAKD. 

(a)  Action. 

A  declaration  stated  that  a  diJFerence  existed 
between  the  plaintiff  and  the  defendant  concerning 
certain  shares  bought  by  the  plaintiif  for  the  defen- 
dant at  his  request,  and  for  which  the  plaintiff  had 
paid  122?.;  that  they  submitted  themselves  to  the 
award  of  W  W  and  R  P  concerning  the  said  differ- 
ence; that  the  defendant  promised  to  fulfil  the  award; 
that  W  W  and  R  P  made  their  award  concerning 
the  said  difference,  and  decided  in  favour  of  the 
plaintiff,  and  found  that  50?.  which  had  been  depo- 
sited by  the  defendant  with  the  plaintiff  was  in  part 
payment  of  the  shares;  and,  "by  their  award/'  they 
"requested"  the  defendant  to  pay  the  balance  of  the 
account: — Held,  that  it  sufficiently  appeared  that 
the  arbitrators  had  authority  to  make  the  award,  and 
to  award  a  specific  sum  of  money,  although  the 
nature  of  the  difference  was  not  stated.  Smith-  v. 
Hartley,  20  Law  J.  Rep.  (n.s.)  C.P.  169;  10  Com. 
B.  Rep.  800;  2  L.  M.  &  P.  P.O.  304. 

Held,  also,  that  the  "  request "  made  by  the  award 
was  equivalent  to  a  direction  to  pay.     Ibid. 

Quwre — whether  the  allegation  that  they  awarded 
that  the  defendant  should  pay  the  "  balance"  would 
have  been  good,  if  it  had  been  pointed  out  on  special 
demurrer  that  no  specific  sum  was  awarded.  Ibid. 
'  To  an  action  for  goods  sold,  the  defendant  pleaded 
that  an  action  having  been  brought  in  the  County 
Court  of  G.  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned,  the  plaintiff  and  defendant 
mutually  submitted  themselves  to  refer  the  action^ 
&c.  to  arbitration;  that  the  umpire  awarded  that  the 
defendant  should  pay  into  the  county  court  to  the 
plaintiff  il.  10s.  6^d.  in  full  satisfaction  of  all  matters 
referred ;  and  that  the  plaintiff  refused  to  receive  the 
said  sum,  and  discharged  the  defendant  from  paying 

it  into  court.     Replication,  nvZ  tiel  award: Held, 

first,  that  under  these  pleadings  the  plaintiff  was  not 
at  liberty  to  shew  that  the  award  had  been  set  aside. 
Secondly,  that  the  plea  was  not  bad,  on  motion  for 
judgment  non  obstante  veredicto,  in  omitting  to  state 
that  the  reference  was  ordered  by  the  Judge  under 
the  77th  section  of  the  County  Courts  Act,  the  obli- 
gatory part  consisting  of  the  mutual  consent  to  arbi- 
tration. Soper  V.  Levy,  21  Law  J.  Rep.  (n.s.) 
Exch.  28;  7  Exch.  Rep.  55. 

(b)  Signvng  Judgmemt. 

Where  a  cause  and  all  matters  in  difference 
between  the  parties  are  referred  by  order  of  Nisi 
Prius,  and  the  arbitrator  out  of  term  finds  for  the 
plaintiff  in  the  cause,  there  being  no  other  matters 
in  difference,  the  allocatur  for  costs  ought  not  to  be 
granted  until  the  end  of  the  term  after  the  making 


of  the  award,  the  defendant  having  all  that  term  to 
move  to  set  aside  the  award — Little  v.  Newton  dis- 
tinguished. Jones  V.  Ives,  20  Law  J.  Rep.  (n.s.) 
C.P.  69;  1  L.  M.  &  P.  P.C.  689. 

An  action  and  all  matters  in  dispute  between  the 
parties  were  referred  by  an  order,  which  was  made 
a  rule  of  court.  The  arbitrator  was  to  raise  questions 
of  law  for  the  Court,  and  assess  damages  contingently, 
and  the  costs  were  to  abide  the  event.  Before  the 
award  was  made,  a  second  rule  was  obtained  by 
which  the  arbitrator  was  to  make  two  several  awards, 
and  by  the  first  to  raise  points  of  law  for  the  opinion 
of  the  Court  and  to  assess  damages  contingently,  and 
after  the  judgment  of  the  Court  he  was  to  make  his 
award  concerning  the  other  matters,  reference  being 
had  to  the  judgment  of  the  Court;  and  neither  party 
was  to  enforce  payment  of  anything  the  arbitrator 
might  find  due  by  the  first  award  till  the  publication 
of  the  final  award  between  the  parties.  The  arbi- 
trator made  an  instrument,  which  was  called  an 
award,  stating  points  of  law  for  the  Court,  and  assess- 
ing the  plaintiff's  damages  contingently  at  2,272i., 
without  saying  anything  about  costs.  The  Court 
gave  judgment  in  favour  of  the  plaintiff.  No  other 
award  was  ever  made,  and  the  time  for  making  it 
expired.  The  plaintiff  accepted  mining  company's 
shares  in  satisfaction  of  his  damages  under  an  act  of 
parliament  for  the  winding  up  of  the  defendants' 
affairs,  and  he  afterwards  signed  judgment  for  the 
damages  and  the  costs  in  order  to  get  the  costs  of 
the  first  action,  and  issued  execution :_l.Held,  that 
the  instrument  made  by  the  arbitrator  was  not  a  final 
award,  even  though  no  other  was  ever  made,  and  the 
time  for  making  one  had  expired;  that,  therefore, 
the  plaintiff  had  no  right  to  enforce  payment  of  what 
the  arbitrator  found  to  be  due  by  the  first  instrument, 
and  that  the  judgment,  having  been  signed,  for  the 
purpose  of  enforcing  payment,  should  be  set  aside. 
Wood  V.  the  Copper  Miners  Coi,  24  Law  J.  Eep. 
(n.s,)  C.P.  34;  15  Com.  B.  Rep.  464. 

(c)  Attachment. 

An  award  made  in  an  action,  in  which  A  and  B 
were  plaintiffs,  and  C  defendant,  ordered  that  the 
defendant  should  pay  the  plaintiffs  a  certain  sum  of 
money,  and  directed  that  the  defendant  should  pay 
the  costs  of  the  reference  and  award  (not  saying  to 
whom  the  costs  were  to  be  paid).  After  more  than 
two  years  from  the  making  of  the  award,  one  of  the 
plaintiffs  demanded  payment  of  the  amount  awarded 

from  the  defendant.     "The  defendant  did  not  pay: 

Held,  that  the  plaintiffs  were  entitled  to  an  attach- 
ment to  compel  payment,  although  the  plaintiffs  had 
given  no  explanation  of  the  delay  in  coming  to  the 
Court.  BaiVy  v.  Curlimg,  20  Law  J.  Rep.  (n.s.) 
Q.B.  2,S5;  2  L.  M.  &  P.  P.C.  161. 

Held,  also,  that  the  direction  in  the  award  as  to 
the  costs  was  sufficiently  certain,^  as  the  award  could 
not  reasonably  be  construed  to  mean  that  the  defen- 
dant should  pay  costs  to  any  one  but  the  plaintiffs. 
Ibid. 

Held,  further,  that  the  demand  made  by  one  only 
of  the  two  plaintiffs  was  a  sufficient  demand  to  bring 
the  defendant  into  contempt.     Ibid. 

An  award  ordered  H  to  pay,  on  a  day  and  at  a 
place  named,  to  the  attorney  of  C,  for  C's  use,  one 
sum  for  debt,  and  another  for  C'a  costs  of  the  refer- 
ence, and  then  directed  that  C  should  pay  to  the 
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nrbltrator's  attorney,  at  or  before  the  delivery  of  the 
award,  62?.  10s.  for  the  costs  of  the  arbitrator  and  of 
the  award ;  and  that  H  should,  on  a  day  and  at  a 
place  named,  repay  the  said  sum  of  621.  10s.  to  the 
attorney  of  C  for  C's  use.  H  not  complying  with 
the  award,  a  demand  was  duly  made  on  him  on  C'B 
behalf  for  payment  of  the  three  specific  sums,  but  H 
did  not  pay  any  of  them.  On  an  application  by  C 
against  H  for  an  attachment  for  not  paying  the  three 
sums, — Held,  that,  assuming  the  direction  to  pay  the 
621.  10s.  to  be  valid,  no  attachment  could  issue  in 
respect  of  that  sura,  as  it  was  not  shewn  that  C  had 
paid  it  in  the  first  instance  for  the  arbitrator's  use; 
but  that  the  Court  could  mould  the  rule,  and  that 
the  attachment  might  issue  in  respect  of  the  other 
two  sums.  In  re  Oardigam,  22  Law  J.  Rep.  (n.s.) 
Q.B.  83;  1  Bail  C.C.  98. 

(d)  Rule  and  Execution, 

A  cause  and  all  matters  in  difference  had  been 
refened  to  an  arbitrator,  the  costs  of  the  cause  to 
abide  the  event.  The  arbitrator  found  for  the  de- 
fendant, as  to  the  cause,  and  as  to  the  matters  in  dif- 
ference awarded  303A  ISs.  to  the  plaintiff  to  be  paid 
at  the  same  time  and  place  at  which  the  plaintiff  was 
to  pay  the  costs  of  the  action  j  and  the  defendant  did 
at  the  appointed  time  and  place  pay  the  sum  awarded 
to  the  plaintiff's  attornies,  minus  I80t  the  amount  of 
the  costs  of  the  action,  but  refused  to  pay  the  residue 
unless  the  plaintiff  paid  the  costs  of  the  action.  The 
plaintift'having  become  bankrupt  after  the  making  of 
the  award,  the  Court  discharged  a^rule  calling  upon 
the  defendant  to  pay  the  balance  of  the  sum  awarded 
to  the  plaintiff's  attornies,  who  had  a  lien  against  the 
~  plaintiff,  for  more  than  the  amount  awarded,  for  costs 
incurred  by  them  in  the  prosecution  of  the  reference. 
Dunn  V.  West,  20  Law  J.  Rep.  (n.s.)  C.P.  1;  10 
Com.  B.  Rep.  420. 

The  rule  of  Hil.  2  Will.  4.  s.  93.  only  applies  to 
cases  in  which  the  Court  has  a  discretion  to  allow 
costs  or  damages  of  different  actions  to  be  set  off 
against  each  other,  and  where  there  has  been  an  ap- 
plication to  allow  such  set-off.     Ibid. 

Where  an  arbitrator  has  awarded  a  sum  to  be 
paid  to  A  in  respect  of  matters  in  difference  between 
him  and  B,  and  the  costs  of  the  action  (a  smaller 
sura)  to  be  paid  to  B  at  the  same  time  and  place, 
the  Court  has  no  jurisdiction  to  order  B  to  pay  the 
whole  sum  awarded  to  A  to  A's  attorney  on  account 
of  his  lien  for  A's  costs.     Ibid. 

The  Court  will  not  make  an  order  under  the 
statute  except  in  cases  where  before  the  statute  it 
would  have  granted  an  attachment.  Creawick  v. 
Barrison,  20  Law  J.  Rep.  (n.s.)  C.P.  56. 

Where  all  matters  in  difference  in  a  cause  are 
referred  by  Judge's  order,  the  Court  will  enforce  the 
payment  of  the  sum  awarded  by  a  rule  of  court  under 
1  '&  2  Vict.  c.  no.  o.  18,  although  the  time  for 
moving  to  set  aside  the  award  has  not  expired.  Hare 
V.  Flmy,  20  Law  J.  Rep.  (n.s.)  C.P.  249;  11  Com. 
B.  Rep.  472;  2  L.  M.  &  P.  P.C.  393. 

When  a  rule  is  granted  to  pay  money  pursuant  to 
an  award,  the  original  award  must  be  produced  and 
deposited  with  the  Master  at  the  time  of  drawing  up 
the  rule.  Davis  v.  Potter,  21  Law  J.  Rep.  (n.s.) 
Q-B.  134;  1  Bail  C.Ci  11. 

The  fact  that  the  award  has  been  deposited  as  a 
security  with  a  person  who  has  advanced  money  on 


it,  and  who  declines  to  produce  it  on  the  drawing  up 
of  the  rule,  and  to  allow  it  to  be  deposited  with  the 
Master  for  fear  of  losing  his  lien  on  it,  is  no  sufficient 
reason  for  allowing  the  rule  to  be  drawn  up  on  pro- 
duction of  a  verified  copy ;  for  if  the  lender  is  willing 
to  assist  in  the  application  and  produces  the  award, 
and  gives  the  Master  notice  that  he  is  entitled  to  it, 
the  Master  will  draw  up  the  rule  and  will  hold  the 
award  for  the  lender  until  the  judgment  of  the  Court 
has  been  executed  and  then  return  it  to  him.     Ibid. 

On  shewing  cause  against  a  rule  it  was  agreed  by 
indorsements  on  the  counsel's  briefs,  that  the  matters 
should  be  referred  to  a  barrister,  who  should  be  at 
liberty  to  certify  what  rule,  if  any,  should  be  drawn 
up.  The  arbitrator  certified  that  the  rule  should  be 
drawn  up  in  certain  terms.  The  Court  thereupon 
permitted  a  rule  of  reference  to  be  drawn  up  in  the 
terms  of  the  indorsements,  and  then  a  second  rule 
pursuant  to  the  certificate  of  the  barrister.  Brandon 
V.  Smith,  22  Law  J.  Rep.  (n.s.)  Q-B.  321. 

An  award  made  on  a  reference  of  an  action  by 
two  plaintiffs  to  recover  debt  from  the  defendant, 
ordered  the  defendant  to  pay  a  sum  of  money  to  the 
plaintiffs.  One  plaintiff  alone  demanded  the  money 
from  the  defendant,  and  swore  that  the  defendant 
had  not  paid  him,  and,  to  the  best  of  his  belief,  had 
not  paid  his  co-plaintiff  nor  the  attorney,  and  that 
the  money  was  still  wholly  due  and  unpaid.  On  an 
application  on  the  part  of  the  plaintiffs  for  a  rule 
calling  on  the  defendant  to  pay  the  money  pursuant 
to  the  award, — Held,  that  the  demand  by  the  one 
plaintiff  was  sufficient  to  warrant  the  granting  the 
rule.  Drem  v.  WoolcocTc,  24  Law  J.  Rep.  (n.s.) 
Q,B.  22. 

According  to  the  practice  of  the  Court  of  Queen's 
Bench,  a  rule  nisi  to  pay  money  pursuant  to  an 
award  may  be  issued  to  shew  cause  at  chambers.  Ibid. 

(.1)  Costs. 
(as)  In  general. 

Where  a  verdict  is  taken  subject  to  a  reference  of 
the  action  to  an  arbitrator,  who  is  to  certify  for  whom 
and  for  what  amount  the  verdict  shall  be  entered, 
and  the  costs  of  the  cause  and  reference  are  to  abide 
the  event,  the  costs  of  the  reference  are  costs  in  the 
cause,  and  follow  the  legal  event  of  the  verdict. 
Deere  v.  Ki/rlchome,  20  Law  J.  Rep.  (n.s.)  Q.B.  195; 
1  L.  M.  &  P.  P.C.  783. 

Agreeing  to  such  a  reference  at  Nisi  Prius  does  not 
preclude  a  defendant  from  applying  for  costs  under 
the  12  &  13  Vict.  c.  106.  b.  86.     Ibid. 

If  such  an  application  be  successful,  the  defen- 
dant's costs  are  to  be  deducted  from  the  amount, 
exclusive  of  costs  recovered  by  the  plaintiff.     Ibid. 

It  sufficiently  appears  that  the  action  was  com- 
menced subsequent  to  the  passing  of  the  12  &  13 
Vict.  c.  106,  if  the  affidavit  of  the  defendant  recite 
the  issue  delivered  by  the  plaintiff,  and  that  issue 
shew  that  the  action  was  commenced  subsequent  to 
the  passing  of  the  act.    Ibid. 

(5)  ArMtrator's  Charges. 

Where  an  award,  being  defective,  is  referred  back 
by  the  Court  to  the  arbitrator,  who  hears  fresh  evi- 
dence and  makes  a  second  award,  the  arbitrator's 
charges  for  the  first  award  are  to  be  borne  equally 
by  each  party.  Blavr  v.  Jones,  20  Law  J.  Rep. 
(n.s.)  Exch.  295;  6  Exch.  Rep.  701. 
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Senibte — that  a  lay  arbitrator  may  employ  a  pro- 
fessional person  to  prepare  his  award;  per  MauU,  J. 
that  he  ought  to  do  so.  But  where  a  separate  charge 
was  made  for  an  attorney's  costs  of  preparing  the 
award,  the  arbitrator  having  charged  a  sufficient  sum 
for  the  award, — Held,  that  the  Master  was  right  in 
disallowing  the  amount  of  the  attorney's  bill  in  the 
costs.  Galloway  v.  Keyworili,  23  Law  J.  Rep.  (n.s.) 
C.P.  218;  15  Com.  B.  Rep.  228. 

(c)  Taxation  of. 

By  an  agreement  of  reference  matters  were  referred 
to  two  arbitrators,  and  if  they  failed  to  make  an  award 
withia  a  limited  time,  to  an  umpire.  The  costs  of 
the  reference  and  award  and  umpirage  were  to  be  in 
the  discretion  of  the  arbitrators  and  umpire  respec- 
tively. The  parties  agreed  that  the  umpire  should 
sit  with  the  arbitrators,  so  that,  if  they  did  not  make 
an  award,  it  would  not  be  necessary  for  him  to  re- 
hear the  evidence.  The  arbitrators  did  not  conclude 
the  reference  within  the  time  limited.  The  parties 
then  further  agreed,  that  the  arbitrators  should  sit 
with  the  umpire,  and  assist  him  in  taking  the  evi- 
dence, which  they  did.  The  award  ordered  the  losing 
party  to  pay  to  the  other  the  costs  "  of  the  said  um- 
pirage and  of  this  my  award,"  and  that  each  party 
should  "pay  their  own  costs  of  the  reference  other 
than  the  costs  of  my  said  umpirage  and  of  this  my 
award."  The  umpire  included  the  charges  of  the 
two  arbitrators  in  his  costs  of  umpirage  and  award, 
and  the  same  were  paid  by  the  successful  party  on 
taking  up  the  award : — Held,  that  the  charges  of  the 
arbitrators  were  costs  of  the  umpirage,  and  not  costs 
of  the  reference ;  and  that  the  successful  party  was 
entitled  to  have  such  amount  as  was  duly  charged  by 
the  arbitrators,  and  paid  by  him  on  taking  up  the 
award,  allowed  on  the  taxation  of  costs,  and  to  have 
the  same  repaid  to  him  by  his  opponent.  Ellison  v. 
AcTcroyd,  2U  Law  J.  Rep.  (n.s.)  Q.B.  193;  1  L.  M. 
&  P.  P.O.  806. 

After  the  costs  had  been  taxed  the  original  award 
was  sent  back ;  and  after  the  second  award  was  made, 
the  defendant  demanded  the  same  costs  without  any 
new  taxation : — Held,  that  by  the  reference  back  the 
allocatur  became  null,  and  that  there  ought  to  have 
been  a  fresh  taxation  of  coats  after  the  making  of  the 
new  award,  before  any  demand  for  costs  could  be  en- 
forced. Johnson  v.  Latham,  20  Law  J.  Rep.  (n.s.) 
aB.  236 ;  2  L.  M.  &  P.  P.O.  205. 

Upon  a  reference  by  Judge's  order  with  the  usual 
clause  that  the  submission  may  be  made  a  rule  of 
court,  the  arbitrator  under  a  power  to  award  the  costs 
of  the  reference  and  award  may  direct  such  costs  to 
be  taxed  by  the  officer  of  the  court,  although  no 
cause  was  pending  at  the  time  of  the  reference. 
Shear  v.  Harradine,  21  Law  J.  Rep.  (n.s.)  Exch. 
127;  7  Exch.  Rep.  269. 


ARREST. 

[For  furious  driving,  see  Police  ;  and  see  Bank- 
KtjPT — Insolvent — Pbisoner.] 

(A)  Affidavit  of  Cause  of  Action. 

(B)  Under  Absconding  Debtors  Arkest  Act. 

(C)  Privilege  from. 

(D)  Discharge  from. 


(A)  Affidavit  of  Cause  op  Actiow. 

On  a  motion  to  rescind  a  Judge's  order  to  hold  a 
defendant  to  bail  in  an  action,  the  Court  will  not  re- 
ceive affidavits  of  collateral  facts  not  submitted  to  the 
notice  of  the  Judge.  Bulloch  v.  Jenkins,  20  Law  J. 
Rep.  (n.s.)  Q.B.  90 ;  1  L.  M.  &  P.  P.C.  645. 

It  is  not  absolutely  necessary  that  the  plaintiff's 
affidavit,  in  support  of  the  application  to  the  Judge 
to  hold  the  defendant  to  bail  in  an  action  for  crimi- 
nal conversation,  should  have  averred  that  the  plain- 
tiff had  sustained  damages  to  the  amount  of  201.,  if 
the  Court,  on  the  motion  to  rescind  the  order,  can 
see  that  the  Judge  was  justified  in  holding  that  the 
affidavit  shewed  sufficiently  that  the  plaintiff  had  sus- 
tained damage  to  that  amount.     Ibid. 

The  affidavit  need  not  state  that  the  writ  of  sum- 
mons has  been  sued  out.  It  is  enough  if  the  Judge, 
at  the  time  of  the  application  for  the  order,  was 
satisfied  that  it  had  issued.     Ibid. 

(B)  Under  Absconding  Debtors  Arrest  Act. 
[See  14&  16  Vict.  c.  62.] 

After  a  warrant  for  arresting  a  debtor  under  the 
14  &  15  Vict.  c.  52.  (the  Absconding  Debtors  Arrest 
Act)  has  been  issued,  the  capias  required  to  be  issued 
under  section  1.  must  be  served  on  the  defendant,  if 
in  custody,  within  seven  days  of  the  date  of  the  war- 
rant, and  if  not  so  served  it  ceases  to  have  any  opera- 
tion, nor  can  it  be  treated  as  a  valid  capias  under  the 
1  &  2  Vict.  c.  110.  A  second  capias  may,  however, 
be  issued  after  the  seven  days  upon  fresh  materials, 
under  the  general  powers  given  by  the  1  &  2  Vict. 
c.  110.  Masters  v.  Johnson,  21  Law  J.  Rep.  (n.s.) 
Exch.  253;  8  Exch.  Rep.  63. 

Where  a  defendant  is  arrested  under  the  14  &  15 
Vict.  c.  52.  s.  1.  and  is  discharged  upon  making  a 
deposit  in  lieu  of  bail  it  is  not  necessary  to  serve  him 
with  a  writ  of  capias,  although  he  may  be  in  custody 
upon  another  warrant.  Eld  v.  Vero,  22  Law  J.  Rep. 
(N.S.)  Exch.  276;  8  Exch.  Rep.  655. 

(C)  Privilege  from. 

A  person  acquitted  on  a  criminal  charge,  is  not  en- 
titled to  privilege  from  arrest  under  civil  process 
morando  aut  redeundo.  Ha/re  v.  Hyde,  20  Law  J. 
Rep.  (n.s.)  Q.B.  185;  16  Q.B.  Rep.  394. 

Where,  therefore,  the  defendant  in  a  civil  action, 
immediately  after  his  acquittal  and  discharge  on  a 
trial  for  a  charge  of  embezzlement  at  the  Quarter 
Sessions,  and  whilst  he  remained  in  the  court,  was 
arrested  under  a  writ  of  capias  in  the  action,  this 
Court  refused  to  discharge  him  out  of  custody.  Ibid. 

An  attorney's  clerk  going  to  or  returning  from 
Judge's  chambers  on  business  having  reference  to  a 
pending  suit  is  not  privileged  from  arrest.  Phillips 
V.  Pound,  21  Law  J.  Rep.  (n.s.)  Exch.  277;  7 
Exch.  Rep.  88). 

The  Court  out  of  which  the  Nisi  Prius  record  is  sent 
has  jurisdiction  to  punish  a  contempt  committed  by 
the  arrest  of  a  witness  in  the  cause  during  the  con- 
tinuance of  his  privilege  ewndo,  morando,  et  rede- 
undo.  Kimpton  v.  The  London  and  North-  Western 
Eailway,  23  Law  J.  Rep.  (n.s.)  Exch.  232 ;  9  Exch. 
Rep.  766. 

Senible — a  warrant  of  commitment  issued  by  the 
county  court  Judge,  under  the  9  &  10  Vict.  c.  95. 
B.  99.  is  so  far  a  criminal  process  that  a  witness  in  a 
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cause  at  Nisi  Prius  is  not  privileged  from  arrest 
redeundo.    Ibid. 

Where  a  witness  had  been  so  arrested,  and  a  rule 
nisi  had  been  obtained  for  his  discharge,  and  for  costs 
against  the  oflScer  of  the  county  court,  the  Cou{4  no 
one  appearing  to  support  the  arrest,  made  the  "rule 
absolute  for  his  discharge,  but  without  costs.     Ibid. 

A  witness  coming  from  Newbury  to  Westminster 
to  give  evidence  on  a  trial  at  the  sittings  under  a  sub- 
ptena,  was  taken  under  process  from  a  county  court 
and  lodged  in  Reading  gaol,  and  thence  brought  up 
to  give  his  evidence  at  the  sittings  under  a  habeas 
corpus  ad  teslifioandum.  He  had  been  arrested  by 
a  bailiff  of  the  county  court,  but  was  brought  to  the 
trial  by  the  governor  of  Reading  gaol.  The  Judge 
at  Nisi  Prius  would  not  order  his  discharge,  as  there 
had  been  a  change  of  custody,  but  held  that  the  pro- 
per course  was  to  apply  to  a  Judge  at  chambers 
for  habeas  corpus.  Astbury  v.  Belbia,  3  Car.  & 
K.  20. 

A  judgment  for  debt  was  obtained  in  the  county 
court  against  the  defendant,  who,  as  one  of  the 
Queen's  priests  in  ordinary,  was  privileged  fromtarrest 
on  civil  process.  A  judgment  summons  issued 
against  him,  under  section  99.  of  the  9  &  10  Vict. 
c.  95,  to  which  he  did  not  appear,  whereupon  the 

Judge  committed  him  for  thirty-five  days : Held, 

that  the  commitment  was  in  the  nature  of  a  qualified 
execution,  and  not  of  a  punishment  for  contempt; 
and,  therefore,  that  the  defendant  was  entitled  to  be 
discharged  by  reason  of  his  privilege;  and  that  such 
privilege  was  not  taken  away  by  the  12  &  13  Viet. 
c.  101.  8.  18.  Sx  parte  Dakiiis,  in  re  Swamn  v. 
Dahim,  24  Law  J.  Rep.  (n.s.)  C.P.  161;  16  Com. 
B.  Rep.  77. 

Held,  also,  that  the  proper  mode  of  obtaining  his 
discharge  was  by  habeas  corpus  from  one  of  the 
superior  Courts.     Ibid. 

The  return  to  the  habeas  corpus  shewed  that  the 
defendant  was  legally  detained  under  civil  process : 
— Held,  that  he  might  by  affidavit  shew  that  he  was 
privileged  from  arrest.     Ibid. 

(D)  Discharge  feom. 

It  is  competent  for  the  defendant  to  apply  to  the 
Court  to  be  discharged  out  of  custody,  although  he 
has  already  applied  for  that  purpose,  but  in  vain,  to 
the  same  Judge  who. made  the  order  warranting  his 
arrest.  On  such  a  motion  to  the  Court,  the  defen- 
dant may  use  additional  affidavits  to  those  used  be- 
fore the  Judge,  and  may  shew  as  grounds  of  discharge 
that  the  plaintiff  has  no  cause  of  action,  and  also  that 
he,  the  defendant,  has  no  intention  of  leaving  the 
country.  Bulloclc  v.  Jenkins,  20  Law  J.  Rep.  (n.s.) 
Q.B.  90;  1  L.  M.  &  P.  P.C.  645. 

The  plaintiff  sued  the  defendant  upon  a  judgment 
recovered  against  him  in  a  county  court.  The  writ 
was  specially  indorsed.  A  capias  was  obtained  under 
1  &  2  Vict.  c.  1 10.  s.  3,  and  the  defendant  arrested; 
but  he  did  not  appear  to  the  action,  and  final  judg- 
ment was  signed.  The  defendant  subsequently 
learned  that  the  Court  of  Queen's  Bench  had  decided 
that  no  action  would  lie  upon  a  county  court  judg- 
ment, and  thereupon  a  motion  was  made  for  the 
defendant  to  be  allowed  to  come  in  and  defend  the 
action,  and  that  he  might  be  discharged  from  custody. 
The  Court  refused  the  application,  except  upon  tlie 
terms  of  the  debt  and  costs  being  paid  into  court. 


Austin  V.  Milh,  22  Law  J.  Rep.  (n.s.)  Exch.  263; 
8  Exch.  Rep.  723. 

Where  a  plaintiff  has  arrested  the  defendant  on  a 
capias  obtained  on  an  affidavit  that  he  has  sustained 
damages  from  the  defendant  to  the  amount  of  20t, 
and  that  he  has  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England,  the  Court 
will  not  allow  the  defendant,  on  his  application  to  be 
discharged  from  custody,  to  read  affidavits  denying 
the  existence  of  a  cause  of  action,  as  that  is  a  matter 
to  be  tried  by  the  jury.  Copeland  v.  Child,  22  Law 
J.  Rep.  (n.s.)  Q.B.  279;  1  BailC.C.  175. 


ARSON. 


A  supplied  the  materials  and  superintended  the 
building  of  some  houses  on  his  own  freehold  estate, 
with  the  object  of  letting  or  selling  the  houses.  He 
also  erected  a  building,  about  twenty-four  feet  square, 
with  slated  roof,  wooden  sides  and  glass  windows. 
This  was  used  as  a  storehouse  for  seasoned  timber,  as 
a  place  of  deposit  for  tools,  and  as  a  workshop  where 
timber  was  worked  up  into  its  proper  form  and  pre- 
pared for  use.  The  prisoner  wilfully  set  fire  to  this 
building: — Held,  that  in  the  indictment  for  arson  the 
building  was  correctly  described  as  a  "  shed."  Regima 
v.  Amos,  20  Law  J.  Rep.  (n.s.)  M.C.  103;  2  Den. 
C.C.R.  55. 

Semble — per  Patteson,  J.  that  A  carried  on  the 
trade  of  a  builder  within  the  meaning  of  the  statutes, 
and  that  the  building  might  properly  be  described  as 
a  building  for  carrying  on  the  trade  of  a  builder. 
Ibid. 

The  prisoner  was  indicted  for  arson  in  setting  fire 
to  his  own  house,  with  intent  to  defraud  an  insurance 
office.  Notice  to  produce  the  policy  was  given  him 
in  the  middle  of  the  day  before  the  trial.  The  policy 
was  not  produced; — Held,  that  secondary  evidence 
of  the  policy  was  not  admissible.  Begina  v.  ICitson, 
22  Law  J.  Rep.  (n.s.)  M.C.  118;  1  Dears.  C.C.R. 
187. 


ARTICLES  OF  THE  PEACE. 

Where  one  partner  by  violence  forces  his  co- 
partner out  of  the  business  premises  of  the  firm,  and 
threatens  such  co-partner  with  violence  and  danger 
to  his  life  if  the  latter  should  venture  again  to  enter 
the  premises,  and  it  is  necessary  for  such  co-partner 
to  enter  and  use  the  premises  for  the  purposes  of 
carrying  on  his  ordinary  business  as  partner,  the 
Court  will  permit  the  latter  to  exhibit  articles  of  the 
peace  against  the  former.  Eegina  v.  MalUnson,  20 
Law  J.  Rep.  (N.s.)  M.C.  33;  1  L.M.  &  P.P.C.  619. 

H  had  written  a  letter  to  a  young  lady,  a  relative 
of  T.  T  afterwards,  in  consequence  of  his  writing 
the  letter,  violently  assaulted  H,  and  said,  "  if  you 
write  again,  I  will  flog  you  within  an  inch  of  your 
life."  On  a  subsequent  occasion,  T,  meeting  H,  said 
to  him,  "Remember  what  I  said  to  you,  I  am  deter- 
mined to  put  a  stop  to  your  proceedings."  The 
Court  permitted  H  to  exhibit  articles  of  the  peace 
against  T.  Expm-te  Hulse,  21  Law  J.  Rep.  (n.s.) 
M.C.  21.  1^  \      1 

A  warrant  of  commitment  in  substance  stated,  that 
whereas  the  plaintiff  had  been  brought  before  the 
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defendant  (who  was  a  Justice)  charged,  on  the  oath 
of  T  P,  with  having  written  on  the  pavement  in  a 
certain  lane  the  offensive  words  reflecting  on  the 
character  of  R  J  W,  "  Donkey  Watt,  the  railway 
jackass;"  and  it  having  been  stated  to  the  defendant, 
on  the  oath  of  T  P,  that  the  continued  writing  for 
some  time  past  of  the  offensive  words  was  calculated 
to  produce  a  breach  of  the  peace,  and  T  P  praying 
that  the  plaintiff  might  be  required  to  find  sureties  to 
keep  the  peace,  he,  the  defendant,  ordered  and  ad- 
judged that  the  plaintiff  should  enter  into  his  own 
recognizance  of  20^,  with  two  sufficient  sureties  in 
151.  each,  to  keep  the  peace  for  three  calendar 
months.  The  warrant  then  stated  that  the  plaintiff 
had  refused  to  enter  into  such  recognizance  and  find 
such  sureties,  and  commanded  that  the  plaintiff 
should  be  conveyed  to  prison  and  there  kept  for  the 
space  of  three  months,  unless  the  plaintiff,  in  the 
mean  time,  entered  into  such  recognizance  with  such 
sureties.  This  warrant  was  afterwards  quashed  on 
motion,  and  an  action  of  trespass  brought  against 
the  defendant,  who  granted  it: — Held,  first,  that  the 
warrant  put  in  by  the  plaintiff  was  evidence  of  the 
information  recited  in  it.  Secondly,  that  it  must  be 
taken  that  the  defendant  intended  to  require  sureties 
for  good  behaviour,  notwithstanding  the  words"  sure- 
ties of  the  peace"  in  the  warrant.  Thirdly,  that  a 
Justice  of  the  Peace  has  jurisdiction  to  require  sure- 
ties for  good  behaviour  in  some  cases  of  libels  against 
private  individuals.  That,  therefore,  the  defendant 
had  jurisdiction  in  the  matter  out  of  which  the  cause 
of  action  arose,  and  within  themeaning  of  the  11  &  12 
Vict.  e.  44.  s.  1,  and  consequently  was  not  liable  to 
an  action  of  trespass.  Haylock  v.  Sparke,  22  Law 
J.  Rep.  (n.s.)  M.C.  67;  1  E.  &  B.  471.       " 

When  articles  of  the  peace  have  been  filed,  and  an 
attachment  issued  for  the  purpose  of  bringing  in  the 
defendant  to  find  sureties,  the  Court  will  not  enter- 
tain an  application  to  discharge  the  articles  and  to 
award  costs  under  stat.  21  Jac.  1.  c.  8.  s.  2.  on  the 
ground  of  alleged  insufficiency  of  the  articles,  though 
notice  of  such  application  has  been  given  to  the  pro- 
secutor.   Begina  v.  Mallmson,  16  Q.B.  Rep.  367. 

It  is  sufficient  ground  for  articles  of  the  peace  that 
the  complainant  has  been  accustomed  to  go  to  a  par- 
ticular place,  rightfully  as  he  alleges,  for  the  transac- 
tion of  business,  and  has  been  threatened  with  violence 
if  he  goes  there  again.     Ibid. 

Affidavits  are  not  admissible  in  contradiction  to 
articles  of  the  peace :  nor  for  the  purpose  of  supply- 
ing facts  said  to  have  been  suppressed  by  the  com- 
plainant ;  as  the  contents  of  a  correspondence  alluded 
to  in  the  articles.  Nor  is  it  an  objection  to  the  arti- 
cles that  such  correspondence  is  not  set  out,  if  it  does 
not  contain  any  part  of  the  menace  relied  upon. 
Ibid. 

The  Court  will,  if  it  sees  ground,  require  sureties 
of  the  peace,  although  Justices  have  refused  to  do  so 
on  the  same  complaint.     Ibid. 

The  Court  granted  an  attachment  upon  articles  of 
the  peace,  where  the  threat  of  further  violence  was 
conditional  on  the  exhibitant  writing  again  to  a  mem- 
ber of  defendant's  femily ;  although  it  did  not  appear 
that  the  exhibitant  had  written  again,  or  was  under 
any  necessity  of  doing  so.  Ilegina  v.  ToUemache, 
2  L.  M.  &  P.  P.G.  401. 


ASSAULT. 

[See  Stat.  14  &  IS  Vict.  c.  100.  s.  10;  the  7 
Will.  4  &  1  Vict.  c.  85.  s.  11.  is  repealed  by  that 
act.  vSee  also  for  assaults  with  intent,  the  titles  of 
the  various  offences.  Apprehension  and  giving  in 
charge  for,  see  False  Imprisonment — Police.  Ac- 
tions and  justifications  for,  see  Tbesfaes.  And  see 
title  Justice  of  the  Peace,  Jurisdiction.] 

(A)  What  amouhts  to  an  Assault. 

(B)  Conviction  ron  on  Indictment  foe  Rob- 

bery. 


(A)  What  amounts  to  an  Assault. 

The  defendant  ordered  the  plaintiff  to  leave  his 
shop,  and  on  his  refusal,  sent  for  some  men,  who 
mustered  round  the  plaintiff,  tucked  up  their  sleeves 
and  aprons,  and  threatened  to  break  his  neck  if  he 
did  not  go  out,  and  would  have  put  him  out  if  he 
had  not  gone  out : — Held,  an  assault  upon  the  plain- 
tiff. Sead  v.  Goher,  22  Law  J.  Rep.  (n.s.)  C.P. 
201;  13Com.  B.  Rep.  850. 

(B)  Conviction  for  on  Indictment  for  Robbery. 

The  prisoners  were  indicted  for  robbery  and  at  the 
time  of  the  robbery  beating  the  prosecutor.  The 
jury  found  as  their  verdict,  that  the  prisoners  were 
guilty  of  assaulting  the  prosecutor  with  intent  to  rob 
him : — Held,  that  the  finding  did  not  warrant  a  con- 
viction for  the  felony  of  assaulting  with  intent  to  rob, 
as  the  indictment  for  robbery  with  violence  did  not 
include  a  charge  of  the  minor  felony  of  assaulting 
with  intent  to  rob,  although  the  word  "  rob"  was  used 
in  the  indictment.  Regina  v.  Beid,  20  Law  J.  Rep. 
(N.s.)  M.C.  67;  2  Den.  C.C.R.  88. 

Held  also,  that  the  verdict  being  a  finding  of  a 
felonious  assault  would  not  justify  a  conviction  of 
assault  under  the  statute  7  Will.  4".  &  1  Vict.  c.  85. 
8.  1 1 ;  that  consequently  there  was  no  proper  verdict, 
and  that  the  judgment  must  be  arrested.     Ibid. 


ASSIGNMENT. 

[For  the  benefit  of  creditors,  see  Bankruptcy 
—  Debtor  and  Creditor.  And  see  Assizes. 
Lease.] 

(A)  Property  assignable. 

(B)  What  amounts  to  an  Assignment. 

(C)  Construction  op. 


(A)  Property  assignable. 

An  officer  in  the  army  may  assign  for  the  benefit 
of  his  creditors  the  difference  received  by  him  upon 
going  on  half  pay.  Price  v.  Lovett,  20  Law  J.  Rep. 
(n.s.)  Chanc.  270. 

The  office  of  Warden  of  the  Forest  of  Hainault 
was  granted  by  James  the  First  to  Lord  Oxford,  his 
heirs  and  assigns,  and  was  subsequently  assigned  by 
the  holder  of  the  office,  upon  various  occasions,  and 
lastly  to  the  petitioner,  without  any  objection  on  the 
part  of  the  Crown : — Held,  that  the  office  passed 
under  the  assignment  to  the  petitioner;  and  that  he 
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was  entitled  to  claim  the  compensation  allowed  by 
the  act,  upon  the  forest  being  disafforested.  Wei- 
lesley  v.Momington,23  Law  J.  Rep.  (n.s.)  Chanc.  49. 

A  debt  or  other  chose  in  action  may  be  assigned 
in  equity  without  any  concurrence  on  the  part  of 
the  debtor.  Bell  v.  the  London  amd  North-  Western 
Bail.  Co.,  15  Beav.  648. 

A  railway  contractor  gave  his  bankers  a  letter, 
directing  the  railway  company  to  pass  the  cheques 
which  might  become  due  to  him  "to  his  account 
with  the  bank":— Held,  that  this  was  not  an 
equitable  assignment,  but  that  it  would  have  been 
if  it  had  directed  the  cheques  to  be  passed  to  the 
bank.     Ibid. 

(B)  What  amounts  to  an  Assignment. 

Where  A  having  money  in  the  hands  of  B,  directs 
a  payment  generally  to  C,  and  B  consents,  C  may 
enforce  payment  against  B,  but  it  is  necessary  that 
A's  order  should  be  communicated  to  C.  Morrdl 
V.  Woottm,  16  Beav.  197. 

When  A  having  money  in  the  hands  of  B,  directs 
him  to  pay  a  sum  out  of  that  particular  fund  to  C, 
this  amounts  to  an  equitable  assignment,  and  the 
assent  of  B  is  necessary  to  give  it  validity.     Ibid, 

By  an  order  in  a  suit  A  was  ordered  to  pay  a  sum  to 
B.  After  A  had  appealed,  B's  bankers  induced  B  to 
enforce  the  order,  and  to  pay  the  amount  to  his 
account,  the  bankers  undertaking  to  repay  it  if,  on  ap- 
peal, B  should  be  ordered  to  repay  it.  The  order 
was  reversed,  and  B  directed  his  bankers  to  pay  the 
amount  to  A,  but  the  direction  was  not  communi- 
cated to  A.  The  bankers  had  also  said  they  were 
quite  ready  to  pay  the  money  to  A,  and  B  had  said 
"  there  it  is  for  you,"  viz.,  at  the  bankers.  B 
became  bankrupt : — Held,  that  neither  the  agree- 
ment, nor  the  order,  nor  the  statements  so  made 
gave  to  B  any  claim  upon  the  fund  in  the  hands  of 
the  bankers.     Ibid. 

An  agreement  between  a  debtor  and  a  creditor, 
that  the  debt  owing  shall  be  paid  out  of  a  specific 
fund  coming  to  the  debtor,  or  an  order  given  by  a 
debtor  to  his  creditor  upon  a  person  owing  money 
or  holding  funds  belonging  to  the  giver  of  the  order, 
directing  such  person  to  pay  such  funds  to  the 
creditor,  will  operate  as  an  equitable  assignment  of 
such  debt  or  funds.  BodicJc  v.  Qwnddl,  1  De  Gex, 
M.  &  G.  763. 

A  railway  company  was  indebted  to  A,  their 
engineer,  who  was  greatly  indebted  to  his  banker; 
the  latter  having  pressed  for  payment  or  secu- 
rity, A,  by  letter  to  the  solicitors  of  the  company, 
authorized  them  to  receive  the  money  due  to 
him  from  the  railway  company,  and  requested 
them  to  pay  it  to  the  banker.  The  solicitors  by 
letter  promised  the  banker  to  pay  him  such  money 
on  receiving  it: — Held,  that  this  did  not  amount  to 
an  equitable  assignment  of  the  debt.     Ibid. 

(C)  Construction  of. 
A  assigned  "  all  his  ready  money,  securities  for 
money,"  &c.  &c.,  "  and  all  other  his  personal  estate 
and  effects  whatsoever  or  wheresoever  of  or  belonging 
or  due  or  owing  to  him": — Held,  that  the  general 
words  passed  only  property  ejiisdem  generis  with 
that  specified,  and  that  they  did  not  convey  a  con- 
tingent reversionary  interest  in  a  legacy.  He 
Wright's  Trusts,  15  Beav.  367. 
Digest,  1850—1865. 


Assignees  of  a  chose  in  action  are  liable  to  all  the 
equities  which  attach  to  the  thing  assigned  as  against 
the  assignor.    Smith  v.  Parlees,  16  Beav.  115. 

A  retiring  partner  received  security  from  the 
continuing  partners  for  his  share,  and  which 
he  assigned  to  third  parties : — Held,  that  the  assig- 
nees took  subject  to  the  right  of  equitable  set- 
off of  the  continuing  against  the  acting  partner. 
Held,  also,  that  the  assignees,  having  assented  to  a 
substituted  security  in  1 846,  in  lieu  of  a  prior  one  in 
1845,  were  subject  to  all  the  equities  existing  at  the 
dates  of  the  second  security.     Ibid. 

Equitable  right  of  set-off  enforced  after  a  judgment 
at  law.     Ibid. 

In  a  sale  by  an  executor  of  "  book  debts  "  due  to 
his  testator,  the  purchaser  is  entitled,  not  to  the 
sums  appearing  in  the  books  as  due  to  the  testator, 
but  only  to  what,  on  a  proper  adjustment  of  ac- 
counts between  his  debtors  and  his  estate,  should  be 
found  to  be  due  to  his  estate.  Chicle  v.  BlacTcmore, 
23  Law  J.  Rep.  (n.s.)  Chanc.  622 ;  2  Sm.  &  G.  274. 


ASSIZES. 


[As  to  who  may  act  as  Judges  of  Assize,  see 
Stat.  13  &  14  Vict.  u.  25.] 

Although  in  contemplation  of  law  the  whole  time 
during  which  assizes  continue  at  one  place  is  con- 
sidered for  some  purposes  as  one  legal  day,  yet  the 
particular  day  on  which  a  conviction  actually  took 
place  may  be  proved  when  necessary.  Therefore, 
where  a  convictedi  felon  made  a  hand  fide  assign- 
ment of  goods  after  the  commission-day  of  the 
assizes,  but  before  the  day  on  which  he  was  actually 
convicted,  it  was  held  that  the  assignee  could  prove 
the  actual  day  of  the  conviction,  although  the  record 
mentioned  only  the  commission-day,  and  that  the 
assignment  was  valid.  Whitdker  v.  Wisbey,  21  Law 
J.  Rep.  (N.s.)  C.P.  116  ;  12  Com.  B.  Rep.  44. 


ASSUMPSIT. 

[See  Accord  and  Satisfaction  —  Account 
Stated Action— Marriage  j  Breach  of  Pro- 
mise  Monet  had  and  received — Monet  Lent 

Monet  Paid — Pleading.] 

A)  When  maintainable. 

B)  Consideration  to  support  the  Promise. 
(a)  Sufficiency  of,  in  general. 
(6)  Forbearance, 
(c )  Substitution  of  Separate  for  Joint  Lia- 


(A)  When  maintainable. 

The  plaintiff  agreed  with  the  defendant  H  to  pre- 
pare and  issue  certain  advertisements  and  notices  for 
the  purpose  of  selling  tickets  to  see  a  procession,  and 
to  use  his  best  endeavours  in  selling  the  same,  being 
paid  lOi.  per  cent,  upon  the  proceeds  of  the  tickets 
sold.  The  plaintiff  issued  the  advertisements  and 
notices,  but  before  the  sale  of  the  tickets  the  defen- 
dant H  countermanded  his  authority  to  sell,  and  the 
plaintiff  therefore  sold  none,  but  sent  the  applicants 
to  the  defendant  H,     The  plaintiff  then  brought  au 
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ASSUMPSIT;  (B)  Consideration  to  sttpport. 


action  in  indebitatus  assumpsit  for  the  value  of  the 

work  done : Held,  that  he  was  not  entitled  to  recover 

in  this  form  of  action,  it  not  being  shewn  that  the 
contract  was  mutually  abandoned.  De  Bernardy 
V.  Sardimg,  22  Law  J.  Eep.  (n.s.)  Exch.  340;  iJ 
Exch.  Rep.  8-22. 

(B)  Consideration  to  support  the  Promise. 
(a)  Sufficiency  of,  in  general. 

[See  Crowther  v.  Fairer,  Accord  and  Satis- 
faction (B).] 

A  declaration  stated  that  heretofore,  to  wit,  &c.  in 
consideration  that  the  plaintiff  then,  through  placing 
confidence  in  the  defendants  that  they  were  then 
acting  fairly  by  the  plaintiff  in  then  recommending 
the  plaintiff  to  purchase  of  the  defendants  on  their 
recommendation  211  pockets  of  hops  at  63s.  the  cwt., 
the  defendants  promised  the  plaintiff  that  they  were 
not  then  abusing  the  said  confidence  of  the  plaintiff, 
in  recommending  the  purchase  at  the  said  price;  that 
the  plaintiff,  relying  on  the  said  promise,  did  then,  to 
wit,  on  the  day  and  year  aforesaid,  through  placing 
confidence  in  the  defendants  that  they  were  at  the 
time  of  the  said  promise  acting  fairly  by  the  plaintiff 
in  then  recommending  him  to  purchase  at  the  said 
price,  purchase  of  the  defendants  on  their  recom- 
mendation at  the  said  price.  The  declaration  then 
alleged  that  the  defendants  broke  their  said  promise 
in  this,  that  at  the  time  of  making  it,  they  were 
abusing  the  plaintiff's  confidence  in  this,  that  at  the 
time  of  their  said  recommendation  the  hops  were 
worth  only  50s.  the  cwt.,  as  the  defendants  then  well 
knew,  by  means  whereof  the  plaintiff  had  sustained 
damage,  &c.: — Held, on  motion  in  arrest  of  judgment, 
that  the  declaration  disclosed  a  good  consideration 
for  the  defendants'  express  promise.  West  v,  Jack- 
son, 20  Law.T.  Rep.  (N.s.)Q.B.240;  16Q,.B.Eep. 
£80. 

In  assumpsit  against  the  executors  of  Sir  J  C  for  a 
breach  of  agreement  in  a  lease  made  by  their  testator. 
Sir  J  C  "by  an  agreement,  dated,  &c.,  agreed  with 
the  plaintiff  as  follows; — Memorandum  of  an  agree- 
ment made  the  23rd  of  March  1850,  between  Sir  J  C 
of  the  one  part  and  T  F  (the  plaintiff)  of  the  other 
part.  The  said  Sir  J  C  agrees  to  let,  and  the  said 
.T  F  agrees  to  take  all  that  messuage,  lands,  &c.,  to 
hold  to  the  said  J  F  from  &c.  for  two  years,  at  the 
yearly  rent  of"  &c.  Then  followed  an  agreement 
by  the  plaintiff  to  pay  the  rent  and  taxes,  and  to 
farm  in  a  husbandlike  manner;  and  in  consideration 
thereof  and  provided  the  plaintiff  should  pay  the 
rent  and  perform  the  agreements  Sir  J  C  agreed  to 
grant  the  plaintiff  a  lease  at  the  end  of  the  two  years, 
at  a  rent  to  be  then  fixed  according  to  a  valuation. 
There  were  other  stipulations,  the  agreement  con- 
cluding thus:  "  To  which  both  parties  agree.     Wit^ 

nes8  their  hands Sir  J  C."    The  breach  was,  the 

non-appointment  of  a  valuer  by  Sir  J  C: Held,  that 

the  declaration  was  bad  on  general  demurrer,  on  the 
ground  of  its  not  alleging  that  there  was  any  agree- 
ment on  the  part  of  the  plaintiff,  or  any  consideration 
for  the  agreement  on  the  part  of  Sir  J  C.  Fremlin 
V.  Hamilton,  22  Law  J.  Rep.  (n.s.)  Exch.  105;  8 
Exch.  Rep.  308. 

The  first  count  of  a  declaration  stated  that  the 
defendant  and  certain  other  persons  had  formed  a. 
company,  upon  a  principle  known  as  a  societe  aruj- 
nyme,  in  the  kingdom  of  Spain,  the  capital  of  which 


was  divided  into  96,000  shares  of  11.  each,  out  of 
which  12,000  were  to  be  appropriated  to  the  public 
at  12s.  6d.  per  share,  free  from  all  further  calls  ; 
that  the  defendant  was  one  of  the  promoters  and 
managing  director  of  the  said  company,  and  in 
offering  the  said  12,000  shares  to  the  public,  had,  in 
such  character  of  director,  guaranteed  and  promised 
to  the  bearers  of  the  said  12,000  shares  at  12s.  6d. 
per  share,  a  minimum  annual  dividend  of  33^.  per 
cent,  payable  in  half-yearly  dividends  of  162.  10s. 
upon  each  of  such  shares  ;  that  the  plaintiff,  con- 
fiding in  the  said  promise,  became  the  purchaser  and 
bearer  of  2,500  of  the  said  12,000  shares  at  12s.  ed. 
each,  and  took  the  same  upon  the  faith  of  the  said 
guarantie  and  promise  of  the  defendant,  and  had 
fulfilled  the  said  agreement  in  all  things  on  his  part. 
Breach,  that  the  defendant  had  not  paid  to  the 
plaintiff  the  said  half-yearly  dividends  of  161.  10s. 
per  cent.,  or  any  part  thereof,  nor  had  repaid  the 
said  sum  of  12s.  6d.  on  the  said  shares ; — Held,  that 
the  count  was  bad,  as  it  shewed  no  privity  between 
the  plaintiff  and  the  defendant,  nor  any  considera- 
tion for  the  promise  moving  from  the  defendant  to 
the  plaintiff.  Gerhard  v.  Bates,  22  Law  J.  Rep. 
(n.s.)  Q.B.  364  ;  2  E.  &  B.  476. 

To  an  action  on  a  promissory  note  given  by  the 
defendant  to  his  father,  the  defendant  pleaded,  that 
he,  the  defendant,  had  just  grounds  to  complain  of 
the  distribution  that  his  father  had  made  of  his  pro- 
perty, as  his  father  had  admitted  ;  and  that  it  was 
therefore  agreed  between  them  that  the  defendant 
should  cease  for  ever  to  make  any  such  complaint, 
and  that  in  consideration  thereof  his  father  would 
discharge  him  from  liability  on  the  note  and  the 
cause  of  action  in  respect  thereof;  and  that  the 
defendant's  agreement  should  be  accepted  in  full 
satisfaction  and  discharge,  and  that  it  was  so  ac- 
cepted : — Held,  that  the  plea  was  bad,  as  not  shew- 
ing any  consideration  for  the  promise  by  the  father. 
Wkite  v.  Bluett,  23  Law  J.  Rep.  (n.s.)  Exch.  36. 

To  an  action  for  money  lent  and  for  interest,  the 
defendant  pleaded,  as  to  the  money  lent,  that  origi- 
nally no  interest  was  payable  to  the  plaintiff's 
testator,  but  that  afterwards  it  was  agreed  that  the 
defendant  should  pay  interest,  and  should  not  be  re- 
quired to  pay  the  principal  until  the  expiration  of 
six  months'  notice  by  the  testator  requiring  payment, 
and  that  no  such  notice  had  been  given.  The  de- 
fendant and  the  testator  were  merchants,  and  in  1 847 
the  defendant  was  indebted  to  the  testator  in  a 
balance,  which  was  thus  stated  in  a  letter  sent  by  the 

testator  to  the  defendant  in  January  1 847  : 

£.   a.     d. 

"  Balance  as  by  my  book      .     .     .749     8     7 

Deduct  as  allowed 464  16     6 


£284  12  1 
The  balance  settled  as  due  by  you  to  me  payable  in 
the  course  of  the  present  year,  without  interest." 
To  this  statement  the  defendant  assented.  There 
was  evidence  of  a  usage  amongst  merchants  to  pay 
interest  upon  balances.  It  was  proved  that  in  June 
1848  the  testator  agreed  not  to  require  payment  of 
the  principal  until  the  expiration  of  six  months' 
notice  of  payment :— Held,  that  as  by  the  terms  of 
the  testator's  letter,  and  by  the  mercantile  usage, 
interest  was  payable  at  the  end  of  1847,  there  was 
no  consideration  for  the  testator's  agreement  not  to 
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require  payment  until  after  six  months'  notice,  and 
that  the  plea  was  not  supported.  Orme  v.  Galloway, 
23  Law  J.  Eep.  (n.s.)  Exch.  118;  9  Exeh.  Rep.  544. 

(J)  Forhewrance. 

A  declaration  stated  that  before,  &c.  one  W  was 
indebted  to  the  plaintiif  in  236t  14s. ;  that  the  plain- 
tiff, according  to  the  provisions  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  had  filed  an  aifidavit  in 
bankruptcy  against  W,  and  had  caused  a  summons 
to  be  issued  out  of  the  Court  of  Bankruptcy ,  by  which 
W  was  required  to  appear  before  the  said  Court,  for 
the  purpose  of  ascertaining  whether  he  admitted  the 
plaintiff's  demand  or  had  a  good  defence;  and  which 
summons  was  pending  at  the  time  of  the  defendants' 
promise  and  capable  of  being  enforced;  that  in  con- 
sideration that  the  plaintiff  would  withdraw  the  said 
summons  out  of  the  court,  the  defendants  promised 
and  guaranteed  to  pay  the  plaintiff  the  sum  of 
2362. 14s.  Averment,  that  the  plaintiff  withdrew  the 
summons  out  of  the  Court  of  Bankruptcy,  of  which 
the  defendants  had  notice.  Breach,  non-payment  of 
the  236i.  14s.  Plea,  that  the  defendants  had  not 
notice  that  the  plaintiff  had  withdrawn  the  summons: 
— Held,  on  general  demurrer,  that  the  words  "  with- 
draw the  summons"  meant  the  taking  some  step 
whereby  W  might  be  exonerated  from  attending  the 
Court,  which  must  be  by  making  some  communi- 
cation to  him  on  the  part  of  the  plaintiff;  or  that  it 
meant  the  taking  some  step  in  the  Court  of  Bank- 
ruptcy; in  either  of  which  cases  notice  was  not  ne- 
cessary, and  therefore  that  the  plea  was  bad.  Al- 
husen  V.  Prest,  20  Law  J.  Rep.  (h.s.)  Exch.  440;  6 
Exch.  Rep.  720. 

A  declaration  stated  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  divers  unliquidated  debts, 
namely,  for  so  much  as  the  plaintiffs  deserved  to 
have  of  the  defendant  for  work  done  by  the  plain- 
tiffs as  attornies  for  the  defendant ;  that  the  plaintiffs 
alleged  that  the  said  debts  amounted  to  1712.  9s.  8d. 
and  the  defendant  to  147Z. ;  that  it  was  agreed  that 
the  dispute  between  them  should  be  put  an  end  to, 
and  the  amount  of  the  debts  fixed  at  1502.  ;  that 
the  plaintiffs  should  relinquish  their  claim  to  the 
residue,  and  that  the  debts  should  be  satisfied  upon 
the  terms  of  the  defendant  agreeing  to  pay  the 
plaintiffs  1502. ;  that  the  disputes  were  ended;  that 
the  debts  were  agreed  and  fixed  at  1502. ;  that  the 
plaintiffs  had  not  made  any  further  claim,  and  that 
the  debts  were  satisfied  upon  the  terms  in  that 
behalf.  Breach,  non-payment  of  1502.  Plea,  that 
the  plaintiifi  did  not,  "  one  calendar  month  before 
the  commencement  of  this  suit,  deliver  to  the  de- 
fendant a  signed  bill " : — Held,  first,  that  the  plea 
was  good  ;  secondly,  that  the  declaration  was  bad  in 
not  disclosing  a  sufficient  consideration  for  the  de- 
fendant's promise  to  pay  the  1502.  Bridgman  v. 
Deem,  21  Law  J.  Rep.  (n.s.)  Exch.  90  j  7  Exch. 
Rep.  199. 

The  first  count  of  a  declaration  was  debt  for 
chattels  ;  the  third  trover ;  the  fourth  detinue  ;  the 
fifth  that  at  the  time  of  the  writing  the  letter  therein 
mentioned  the  plaintiff's  claims  in  the  first,  third, 
and  fourth  counts  had  accrued,  that  the  defendant 
ought  to  have  paid  or  satisfied  them,  and  had  been 
requested  to  do  so,  and  that  the  defendant  had 
requested  the  plaintiff  to  give  him  time  for  payment 
or  satisfection,  which  the  plaintiff  had  done ;  and 


that  thereupon  the  defendant  being  unable  to  pay 
or  satisfy  the  said  claims,  and  in  order  to  obtain 

further  time,  wrote  to  the  plaintiff  a  letter The 

letter  was  then  set  out  with  innuendoes  ;  the  material 
parts  of  it  were  as  follows : — "  That  I  have  wronged 
you  in  not  having,  because  incapable,  repaid  or 
returned  that  which  you  lent  me  (thereby  meaning 
the  loan  in  the  first  count  mentioned)  it  were  useless 
for  me  to  deny.  I  know  how  worthless  are  pro- 
mises of  reparation,  how  wholly  disregarded  are 
entreaties  for  indulgence  (meaning  that  the  defendant 
did  then  entreat  for  indulgence  from  the  plaintiff  for 
payment  or  satisfaction  of  the  said  claims),  yet  I 
will  say  that  the  most  anxious  endeavour  and  hope 
of  every  future  day  shall  be  to  prove  my  gratitude 
in  the  only  way  in  which  the  world  esteems  the 
proof,  by  restoring  you  all  that  I  owe  "  (meaning 
the  payment  or  satisfaction  of  the  said  claims). 
Averment,  that  in  pursuance  of  the  letter,  and  on 
the  faith  of  the  defendant's  promise  therein,  the 
plaintiff,  at  the  defendant's  request,  gave  the  de- 
fendant further  time  for  payment,  and  although  a 
reasonable  time  had  elapsed  for  the  performance  of 
the  defendant's  contract  contained  in  the  letter,  yet 
the  defendant,  though  able  to  do  so,  had  not  paid 
or  satisfied,  &c. ; — Held,  on  demurrer  to  the  fifth 
count,  that  it  was  bad,  for  that  the  letter  did  not 
shew  any  contract  of  forbearance  to  sue,  or  any  con- 
sideration on  which  to  found  a  fresh  promise  by  the 
defendant  to  pay  claims  which  he  was  already  liable 
to  pay,  and  that  the  original  consideration  being 
exhausted  by  the  promise  to  pay  implied  by  law, 
any  subsequent  promise  was  without  consideration, 
and  afforded  no  foundation  for  a  new  action.  Deacon 
V.  Cfridley,  24  Law  J.  Rep.  (n.s.)  C.P.  17;  15  Com. 
B.  Rep.  295. 

Semhle — that  the  letter  did  not  contain  a  promise 
to  pay.     Ibid. 

(c)  SuhstUution  of  Separate  for  Jomi  Liahility. 

The  acceptance  by  a  creditor  of  the  separate 
liability  of  one  of  several  persons  jointly  liable  is  a 
sufficient  consideration  for  the  discharge  of  the 
others  from  their  joint  liability.  Zyth  v.  Ault,  21 
Law  J.  Rep.  (n.s.)  Exch.  217;  7  Exch.  Rep.  669. 


ATTACHMENT. 

[For  nonperformance  of  awards,  see  Arbitra- 
TtON.  As  to  moving  on  the  last  day  of  term,  see 
Pbactioe.  And  see  Affidavits,  Entitling At- 
torney AND  SouoiTOR— Certiorari.] 

(A)  For  Contempt  of  Process  and  Orders. 

(B)  Practice,  as  to  Affidavits  and  Ruies. 

(C)  Foreign  Attachment. 

(D)  Of  Debts  by  Judge's  Order. 


(A)  For  Contempt  of  Process  and  Orders. 

The  governor  of  Cold  Bath  Fields  Prison  having, 
in  obedience  to  an  order  of  the  visiting  Justices,  re- 
fused to  allow  service  of  a  writ  upon  a  defendant, 
who  was  in  the  prison  under  criminal  sentence,  the 
Court  granted  a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him ;  after  which  the 
Justices  permitted  service  of  the  writ.    Danson  v. 
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ATTACHMENT. 


Le  Capelain,  21  Law  J.  Rep.  (m.s.)  Exch.  219; 
7  Exch.  Rep.  667. 

An  attachment  for  disobedience  of  a  Judge's  order 
cannot  issue  against  two  partners,  unless  each  has 
been  served  with  the  order.  £x  parte  Wdland, 
1 1  Com.  B.  Rep.  544. 

A  bailiff  went  to  the  premises  of  a  defendant,  and 
seized  the  goods  there  under  a  fi.  fa.  The  goods 
were  in  possession  of  a  claimant  who  had  advertised 
them  for  sale  on  the  following  day.  The  sheriff 
thereupon  obtained  an  interpleader  summons,  and 
served  it  upon  the  claimant  before  the  sale.  The 
claimant,  nevertheless,  proceeded  with  the  sale,  and 
the  goods  were  removed  by  his  direction,  notwith- 
standing the  opposition  of  the  sheriff's  officers.  On 
the  following  day  the  interpleader  summons  was 
heard  and  dismissed,  on  the  ground  that  the  goods 
were  not  in  the  sheriff's  possession.  The  claimant 
was  in  fact  entitled  to  the  goods  under  a  bill  of  sale. 
On  motion  for  an  attachment  against  the  claimant 
for  a  contempt  of  court  in  carrying  away  the  goods : 

Held,  that  he  was  justified  in  so  doing,  the  goods 

being  his  property,  although  the  interpleader  sum- 
mons was  not  disposed  of.  Day  v.  Ca/rr,  7  Exch. 
Rep.  883. 

(B)  Praoticb,  as  to  Affidavits  and  Rules. 

[In  what  cases  rules  for  attachment  are  to  be  ab- 
solute in  the  first  instance;  and  as  to  service,  see 
Reg.  Gen.  Hil.  Terra,  1853,  rr.  163,  168;  22  Law 
J.  Rep.  (n.s.)  xviii. ;  1  E.  &  B.  App.  xxvi.  xxviii. 
And  see  Affidavit,  Entitling — Practice.] 

A  rule  absolute  will  be  granted  for  an  attachment 
without  a  direct  affidavit  of  personal  service  of  the 
rule  mm,  if  the  affidavits  disclose  circumstances  to 
satisfy  the  Court  that  the  rule  «m  has  reached  the 
hands  of  the  party,  though  they  shew  that  he  is 
keeping  out  of  the  way  to  avoid  service.  In  re  MoT- 
m,  2-2  Law  J.  Rep.  (n.s.)  aB.  417;  1  BaU  C.  C.  190. 

The  rule  that  a  party  cannot  shew  cause  unless 
he  takes  office  copies  of  the  affidavits  on  which  the 
rule  has  been  obtained,  applies  equally  to  a  rule  for 
an  attachment  as  to  any  other  proceeding.  Begina 
T.  C(uiia/r,  1  L.  M.  &  P.  P.C.  274. 

(C)  Foreign  Attachment. 

[See  GmM  v.  Webb,  title  Action  (A)  (/).] 

No  English  Court  has  jurisdiction  to  entertain  an 
action  against  a  foreign  sovereign  for  anything  done, 
or  omitted  to  be  done,  by  him  in  his  public  capacity 
as  representative  of  the  nation  of  which  he  is  the 
head.  De  Haher  v.  the  Queen  of  Portugal;  and 
Wadsworth  v.  the  Queen  of  Spain,  20  Law  J.  Rep. 
(n.s.)  Q.B.  488. 

Where  the  Lord  Mayor's  Court  of  London  has 
no  jurisdiction  over  the  person  of  a  defendant  against 
whom  a  plaint  has  been  entered  in  that  court,  the 
awarding  process  of  foreign  attachment  against  a 
person  having  funds  in  his  hands  belonging  to  the 
defendant  as  a  means  of  compelling  an  appearance, 
is  an  excess  of  jurisdiction  for  which  prohibition  will 
lie.     Ibid. 

Where,  therefore,  a  plaint  was  entered  in  the 
Lord  Mayor's  Court  against  the  Queen  of  Portugal 
"  as  reigning  sovereign  and  supreme  head  of  the  na- 
tion of  Portugal"  to  recover  a  debt  alleged  to  be 
due  from  the  Portuguese  government,  and  a  foreign 
attachment  had  issued  according  to  the  custom  of 


the  city  of  London,  the  Court  made  absolute  a  rule 
for  a  prohibition  to  restrain  proceedings  in  the  action 
and  in  the  attachment.     Ibid. 

The  same  principle  was  applied  to  a  case  where  a 
plaint  was  entered  in  the  Lord  Mayor's  Court  against 
the  Queen  of  Spain  not  expressly  as  reigning  sove- 
reign and  head  of  the  Spanish  nation;  but  where  it 
appeared  by  affidavit  that  the  plaintiff's  sole  cause 
of  action  arose  upon  a  Spanish  government  bond 
purporting  to  have  been  issued  under  a  decree  of  the 
Cortes  sanctioned  by  the  Regent  of  Spain,  in  the 
name  of  the  Queen,  then  a  minor.     Ibid. 

The  writ  of  prohibition  may  in  such  cases  be 
granted  on  the  application  of  the  Queen  (the  de- 
fendant) before  she  has  appeared  to  the  action  in  the 
Lord  Mayor's  Court;  or  on  the  application  of  the 
garnishee,  either  before  or  after  he  has  pleaded  nil 
debet.    Ibid. 

The  process  of  foreign  attachment  can  only  be 
resorted  to  where  the  cause  of  action  against  the 
original  defendant  arises  within  the  jurisdiction  of 
the  Court  from  which  the  attachment  issues.     Ibid. 

Debt  on  bond.  Plea,  setting  out  the  proceedings 
in  foreign  attachment  against  the  plaintiff  in  the 
Mayor's  Court  of  the  city  of  London,  and  alleging 
a  regular  judgment  obtained  and  execution  executed 
against  the  defendant  as  garnishee;  and  that  the 
sum  attached  iu  the  defendant's  hands,  and  for 
which  such  judgment  was  obtained  and  execution 
executed,  was  the  same  sum  as  the  plaintiff  in  his 
declaration  alleged  to  be  due.  Replication,  that  the 
debt  alleged  to  have  been  sued  for  did  not  arise  or 
accrue  within  the  jurisdiction  of  the  Mayor's  Court, 
and  that  the  said  Court  had  not  jurisdiction  of  the 
same,  nor  over  the  plaintiff,  nor  had  the  plaintiff 
notice  of  the  said  proceedings.  Replication,  also, 
alleging  that  the  action  was  brought  for  the  benefit 
of  E  B,  to  whom,  before  the  proceedings  in  the 
Mayor's  Court,  the  plaintiff  had  assigned  the  bond 
in  the  declaration  mentioned,  to  secure  a  debt  then 
and  still  due  from  him  to  E  H,  of  which  the  defen- 
dant had  notice  before  the  said  proceedings  in  the 
said  court;  that  the  defendant  allowed  judgment  and 
execution  to  be  given  against  him  in  the  said  court 
without  setting  up  and  proving  the  said  assignment 
and  debt;  that  the  custom  of  foreign  attachment  did 
not  apply  to  or  include  the  beneficial  interest  which 
had  become  vested  in  a  person  other  than  the  defen- 
dant, sued  in  the  said  court,  whereof  the  garnishee 
had  notice,  and  that  debts,  the  beneficial  interest  in 
which  had  become  vested  in  a  person  other  than  the 
defendant  sued  in  the  said  court,  whereof  the  gar- 
nishee had  notice,  were  not  attachable  under  the 
said  custom : — Held,  upon  demurrer,  that,  after  pay- 
ment of  the  debt  under  a  regular  judgment  sni  exe- 
cution in  the  Mayor's  Court  against  the  garnishee, 
he  cannot  afterwards  be  compelled  to  pay  the  debt 
to  his  creditor,  the  defendant  in  the  Mayor's  Court, 
upon  proof  that  the  debt  did  not  arise  vrithin  the 
jurisdiction  of  the  said  Court,  and,  therefore,  that  the 
first  of  the  above  replications  was  no  answer  to  the 
plea.  And,  as  to  the  other  replication,  that  the 
qualified  custom  stated  in  it  was  just  and  reasonable, 
and  upon  demurrer  must  be  taken  aa  the  true  cus- 
tom, and,  therefore,  that  the  replication  was  a  good 
answer  to  the  plea,  and  the  plaintiff  entitled  to  sue 
upon  the  bond  as  trustee.  Westobij  v.  Day,  22  Law 
J.  Rep.  (N.s.)  Q.B.  418;  2  E.  &  B.  605. 


ATTACHMENT— ATTORNEY  AND  SOLICITOR. 
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The  plaintiffs  were  equitable  mortgagees  of  the 
shares  of  J  H  in  the  Woollen  Cloth  Companv, 
and  the  Dhobah  Company  were  generally  creditors 
of  J  H.  Both  companies  having  notice  of  the 
plaintiffs'  lights,  the  Dhobah  Company  commenced 
proceedings  in  the  Lord  Mayor's  Court,  and  attached 
the  dividends  on  the  shares  in  the  hands  of  the 
Woollen  Cloth  Company.  The  same  solicitor  was 
employed  for  both  companies,  and  two  persons  were 
directors  in  both  companies.  No  defence  was  made, 
and  the  Dhobah  Company  obtained  payment : — 
Held,  first,  that  the  plaintiffs  could  not  recover 
them  back  from  either  company;  but, secondly,  that 
the  Dhobah  Company  could  not  avail  themselves  of 
a  similar  attachment  in  the  Lord  Mayor's  Court 
obtained  pending  this  suit;  and,  thirdly,  that  the 
plaintiffs  were  entitled  to  a  receiver  of  the  future 
dividends.    Anderson  v.  Kemshead,  16  Beav.  329. 

(D)  Op  Debts  by  Judge's  Ordbk. 
[See  17  &  18  Vict.  c.  125.  ss.  61—67.] 

An  executor  who  has  not  revived  a  judgment 
recovered  in  an  action  by  his  testator,  nor  entered  a 
suggestion  upon  the  roll,  as  provided  by  section  129. 
of  the  Common  Law  Procedure  Act,  18S2,  is  not  a 
"  creditor  who  has  obtained  a  judgment "  within  the 
meaning  of  the  60th  section  of  the  Common  Law 
Procedure  Act,  ISSi,  and  cannot,  therefore,  proceed 
under  this  act  to  attach  a  debt  due  to  the  judgment 
debtor,  in  order  to  satisfy  the  judgment  recovered  by 
his  testator.  Baynard  v.  Simmons,  2i  Law  J.  Eep. 
(n.s.)  a.B.  2S3. 

From  the  time  of  the  service  upon  the  garnishee 
of  an  ex  parte  order  of  attachment  made  under 
section  62.  of  the  Common  Law  Procedure  Act, 
1854,  the  debt  due  to  the  judgment  debtor  is  bound 
in  the  hands  of  the  garnishee,  but  subject  to  the 
provisions  of  the  Bankrupt  Act,  .12  &  13  Vict.  u. 
106,  for  the  distribution  of  the  bankrupt's  property. 
SoUms  V.  Tiitton,  24  Law  J.  Rep.  (n.s.)  Q.B.  346. 

C  having,  at  the  request  of  Diamond,  the  present 
defendant,  brought  an  action,  as  a  nominal  plaintiff, 
against  the  present  plaintiff  Johnson,  received  from 
Diamond  a  bond  whereby  the  latter  stipulated  that 
he  would  pay  the  present  plaintiff  such  costs  as  C 
should  be  liable  to  pay  the  present  plaintiff  in  case 
C  should  discontiniie,  become  nonsuit,  &c.,  and  that 
he  would  also  permit  C,  during  the  pendency  of  the 
action  or  any  liability  arising  therefrom,  to  retain 
and  apply  any  money  of  him  (Diamond)  that  might 
come  into  the  hands  of  C  towards  the  discharge  of 
any  costs  and  liabilities  which  C  might  incur  by 
reason  of  his  permitting  the  action  to  be  brought 
and  carried  on  in  his  name,  or  from  any  injury  to 
him  from  the  default  of  Diamond.  C  was  non- 
suited, and  the  present  plaintiff  had  judgment  to 
recover  against  C  the  cost  of  such  nonsuit : — Held, 
that  the  bond  did  not  constitute  a  "  debt "  from 
Diamond  to  C  within  the  61st  and  64th  sections  of 
the  Common  Law  Procedure  Act,  1854,  and  that 
the  alleged  debt  in  the  hands  of  Diamond  could  not 
be  attached  by  the  present  plaintiff.  Johnson  v. 
Diamond,  24  Law  J.  Kep.  (n.s.)  Exch.  217;  11 
Exch.  Eep.  73. 


ATTAINDER. 
[See  Assignment.] 

Where  n  party,  who  is  afterwards  convicted  of 
felony,  is  entitled  to  a  chose  in  action,  the  right  of 
suing  being  in  another  in  trust  for  him,  that  right  of 
suit  does  not  vest  in  the  Crown  upon  the  conviction. 
BisTiop  V.  Omtis,  21  Law  J.  Rep.  (n.s.)  ^.B.  391. 

To  an  action  by  the  executor  of  E  C,  deceased, 
on  a  promissory  note  made  by  the  defendant,  payable 
to  E  C,  on  demand,  the  defendant  pleaded  that  E  C, 
by  his  will  (made  after  the  passing  of  the  1  Vict.  c. 
26),  bequeathed  the  note  to  C  C  ;  that  the  plaintiff 
assented  to  the  bequest,  whereby  C  C  became  en- 
titled to  the  said  note,  and  the  money  due  thereon  ; 
and  that  whilst  the  said  C  C  was  eo  entitled,  he  was 
convicted  of  felony,  by  reason  whereof  he  forfeited 
to  the  Crown  the  said  note,  and  all  interest  therein, 
and  causes  of  action  in  respect  thereof: — Held,  on 
general  demurrer,  that  the  plea  was  no  answer  to  the 
action.    Ibid. 


ATTORNEY  AND  SOLICITOR. 

[Privileged  communications,  and  production  in 
evidence  of  client's  papers,  see  Evidbhoe.  And  see 
Arrest Attachment — Partners.] 

(A)  Articled  Clerk. 

(a)  Service  under.  Articles, 

(6)  Premium  and  Enrolment  of  Articles. 

(B)  Admission  and  Re-admission. 

(C)  Change  oe  Name  on  the  Roll. 

(D)  Certificate. 

(a)  Senewal. 

(6)  Effect  of  acting  withovt. 

(E)  Rights  and  Privileges. 

(F)  Ddties  and.  Liabilities. 
(a)  In  general. 
(6)  Sumnw/i 

(1)  A  t  Law. 

(i)  Attachment. 

(ii)  Slrilcing  off  the  Roll. 

(2)  In  Equity. 

(i)  Orders  to  pay  over  Money. 

(ii)  Striking  off  the  Roll. 
To  conduct  Suit  to  its  Termination. 
Ca/re  of  Client's  Papers. 

(e)  Negligence. 

(f)  On  Undertaldngs. 

(g)  Expenses  of  executing  Process. 

(6)  Retainer  and  Adthority  to  institute 

Proceedings. 
(H)  Change  op. 
( 1 )  Dealings  with  Client. 
(J)  Bill  op  Costs. 

(a)  Delivery  of. 

ib)  Heading  and  Contents  of. 

(c)  Taxation  of. 

(1)  In  general. 

(2)  What  Bills  are  taxable. 

(3)  Order  of  course  for,  under  6  <£•  7 

Vict.  c.  73 

(4)  Upon  special   Circmnstances  after 

Expiration  of  a  Yca/r. 


u 
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ATTORNEY  AND  SOLICITOR;  (A)  Articled  Clerk. 


(5)  Upon   special   Circumstances  after 

Payment. 

(6)  Upon  Terms. 

(7)  Filing  Certificates  of  Taxation. 

(8)  Costs  of  Taxation. 

(9)  Practice. 

(K)  Lien  for  Costs. 


(A)  Articled  Clerk. 

[As  to  the  stamp  duty  on  articles,  see  16  &  17 
VicU  t.  59.  s.  6.  and  16  &  17  Vict.  c.  63.  s.  1.] 

(a)  Service  imder  Articles. 

A  clerk,  duly  articled  to  an  attorney,  served  a 
portion  of  his  time  with  his  master.  It  was  then 
agreed  that  the  clerk  should  be  assigned  to  his  father, 
also  an  attorney,  for  the  residue  of  his  term.  On 
this  understanding,  the  clerk  immediately  left  his  first 
master  with  his  consent,  and  served  his  fiither  as  a  clerk 
for  the  residue  of  the  five  years.  A  dispute  having 
arisen  between  the  first  master  and  the  father  respect- 
ing the  amount  of  premium  to  be  repaid,  which  was 
not  settled  for  some  months,  the  assignment  of  the 
clerk  was  not  executed  until  about  six  months  after 
he  had  actually  commenced  to  serve  his  father: — 
Held,  that  the  service  during  the  interval  before  the 
execution  of  the  assignment,  could  not  be  considered 
as  a  service  with  the  father  under  the  articles;  but  as 
it  was  by  the  consent  of  the  original  master  and  for 
his  purposes,  it  might,  under  the  circumstances,  be 
considered  a  service  with  that  master.  JEx  parte 
B>iaton,  23  Law  J.  Rep.  (n.s.)  Q.B.  290. 

An  articled  clerk,  who  had  taken  a  B.A.  degree, 
and  had  been  articled  for  three  years  to  an  attorney 
under  the  7th  section  of  the  6  &  7  Vict.  c.  73,  served 
two  years  with  the  attorney,  and  eight  months  with 
his  London  agent,  after  which  he  went  to  a  special 
pleader  for  fourmonths,  and  was  then  examined,  and 
passed.  The  examiners  having  refused  to  issue  their 
certificate,  on  the  ground  that  the  clerk  had  not 
served  the  attorney  or  agent  for  three  years,  as 
required  by  the  act,  the  Court  gave  him  liberty  to 
enter  into  further  articles  for  four  months,  to  com- 
plete the  three  years'  service,  and  authorized  the 
examiners,  at  the  expiration  of  the  time,  to  issue 
their  certificate  without  further  examination.  Ex 
parte  Earle,  1  Bail  C.C.  180. 

(5)  Premium  and  Enrolment  of  Articles. 

A  clerk  was  articled  to  a  solicitor  at  a  premium  of 
150Z.,  and  the  articles  contained  a  receipt  for  and  a 
release  from  the  money.  Contemporaneously  the 
clerk  gave  an  I  0  U  for,  and  agreed  to  execute  a 
mortgage  of  certain  property  for  securing  the  money. 
The  clerk  voluntarily  left  the  master  seven  months 
after  thedateofthearticles.  The  master  brought  an 
action  on  the  I O  U,  to  which  the  clerk  pleaded  never 
indebted,  payment  and  release,  and  the  master  aban- 
doned the  action.  He  then  filed  his  claim  to  enforce 
the  mortgage  security  and  for  foreclosure.  One  of 
the  Vice  Chancellors  dismissed  the  claim,  on  the 
ground  that  the  Court  would  not  set  aside  the  plain- 
tiflF's  own  legal  bar,  but  without  costs,  the  defendant 
undertaking  to  pay  21/.  as  the  proportion  of  the  pre- 
mium for  the  time  his  service  lasted.     The  plaintiff 


appealed,  but  it  appearing  that  he  had  not,  in  com- 
pliance with  the  provisions  of  the  Attornies  and 
Solicitors'  Act,  6  &  7  Vict.  c.  73,  made  or  caused  to 
be  made  the  necessary  afiidavit  to  enable  the  defen- 
dant to  enrol  the  articles,  the  Court  dismissed  the 
appeal,  without  costs,  without  (under  the  authority 
of  the  62nd  section  of  the  statute  IS  &  16  Vict, 
t.  86.)  sending  the  parties  to  law;  and  it  appearing 
upon  the  affidavits  of  the  defendant  that  there  was 
matter  impertinent  to  the  issue  between  the  parties, 
the  Court  ordered  the  defendant  (under  the  authority 
of  the  17th  section  of  the  same  statute  and  the  30th 
Order  of  the  7th  of  August  1852),  to  pay  the  plaintiff 
201.  for  such  impertinent  matter,  and  refused  to 
relieve  him  from  his  undertaking  to  pay  the  211.  Du- 
faur  V.  Sigel,  22  Law  J.  Eep.  (n.s.)  Chanc.  678; 
4  De  Gex,  M.  &  G.  520. 

(B)  Admission  and  Ee-admission. 

[See  Reg.  Gen.  Hil.  Term,  1853,  22  Law  J.  Rep. 

(n.s.)  ( i. ) ;  1  E.  &  B.  App.  Ivii.  And  as  to  admis- 
sion in  Counties  Palatine,  see  Stat.  16  &  17  Vict, 
c.  59.  =.  7.] 

A  Court  of  equity  will  neither  admit  a  solicitor 
nor  restore  him  to  the  rolls  without  his  first  having 
been  admitted  or  restored  to  the  rolls  by  a  Court  of 
common  law;  and  this  Court  refused  to  make  an 
order  to  issue  a  certificate  to  allow  a  solicitor  to  prac- 
tise where  two  applications,  having  a  similar  object, 
had  been  refused  by  a  Court  of  common  law,  but  the 
petition  was  ordered  to  stand  over,  and  leave  was 
given  to  apply.  In  re  Barber,  23  Law  J.  Rep. 
(n.s.)  Chanc.  874;  19  Beav.  378. 

A  solicitor  who  had  been  struck  oflT the  roll  for  mis- 
conduct was  restored  after  a  lapse  of  ten  years,  during 
which,  amidst  great  privations  and  suffering,  he  had 
maintained  an  irreproachable  character,  the  appli- 
cation being  supported  by  a  memorial  signed  by  a 
very  large  number  of  solicitors,  and  not  opposed  by 
the  Law  Institution,  though  opposed  by  one  indi- 
vidual solicitor  only.     Anonymous,  17  Beav.  475. 

[See  Ex  parte  Howard,  post,  (D)  Certificate  (a).] 
(C)  Change  of  Name  on  the  Roll. 

On  the  application  of  an  attorney  to  be  allowed  to 
substitute  the  name  of  J  Heaton  D  on  the  roll  of 
attornies  in  the  place  of  J  D,  the  Court  directed  the 
Master  to  enter  on  the  roll  opposite  the  name  of  J  D 
a  memorandum  that  by  rule  of  this  Court  J  D  was 
now  known  by  the  name  of  J  Heaton  D,  and  that 
the  Master  should  make  such  indorsement  of  such 
alteration  of  the  name  on  the  Admission  of  the  ap- 
plicant. In  re  Dearden,  20  Law  J.  Rep.  (n.s.) 
Exch.  80;  5  Exch.  Rep.  740;  1  L.  M.  &  P.  P.C. 
666. 

Upon  the  application  of  a  solicitor,  who  had  as- 
sumed the  name  of  Chamberlain  in  addition  to  hia 
own,  the  Court,  being  satisfied  with  the  reasons, 
ordered  an  entry  of  the  change  of  name  to  be  made 
upon  the  roll  of  sohcitors.  Ex  pa/rte  John  Matthews, 
22  Law  J.  Rep.  (n.s.)  Chanc.  22;  16  Beav.  245. 

(D)  Certificate. 
[See  Reg.  Gen.  Hil.  Term,  1853,  22  Law  J.  Rep. 
(n.s.);  1  E.  &  B.  App.  Ixiii.;  and  as  to  the  stamp 
duty,  see  16  &  17  Vict.  c.  63.  %.  1.] 
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(a)  Renewal. 
[See  In  re  Barber,  ante,  (B).] 
It  is  not  necessary  for  an  attorney  who  has  ceased 
to  take  out  his  certificate  for  a  year  previous  to  the 
pacing  of  the  statute  6  &  7  Vict.  c.  73.  to  apply  to 
be  re-admitted  as  an  attorney,  on  his  desiring  to 
practise  again.  It  is  sufficient  for  him  to  obtain  a 
rule  to  renew  his  certificate.'  Ex  pa/rle  Mowa/rd,  20 
Law  J.  Rep.  (n.s.)  Q.B.  27 ;  1  L.  M.  &  P.  P.O.  710. 

(6)  Effect  of  acting  without. 

Under  the  statute  6  &  7  Vict.  u.  73,  if  an  uncer- 
tificated attorney  acts  as  an  attorney,  his  acts  are 
valid  as  regards  other  persons,  though  he  cannot 
maintain  any  action  or  suit  for  the  costs  of  business 
done  while  he  is  without  a  certificate.  So  held  in 
the  case  of  an  attestation  to  a  warrant  of  attorney 
by  an  uncertificated  attorney.  Moldgate  v.  Slight, 
21  Law  J.  Rep.  (n.s.)  Q.B.  74  ;  2  L.  M.  &  P.  P.C. 
662. 

(E)  Rights  and  Privileges. 
[See  Arrest — Partners.] 

A  country  solicitor,  who  is  authorized  to  institute 
a  suit,  is  justified  in  employing  a  London  agent  for 
that  purpose,  in  whose  name,  as  agent,  the  bill  may 
be  filed.     SoUey  v.  Wood,  16  Beav.  370. 

Where  two  solicitors,  who  are  not  then  in  partner- 
ship, are  employed  in  the  same  matter  for  a  client, 
as  in  the  defence  of  an  action,  the  ^imd  facie  in- 
ference of  law  is,  that  they  are  partners  as  to  that 
particular  matter,  and  entitled  to  an  equal  share  of 
the  joint  profits,  irrespective  of  the  quantity  of  work 
performed  by  each.  Where  the  contrary  is  alleged, 
the  burden  of  proof  is  on  him  alleging  it.  Eohin- 
son  V.  Anderson,  20  Beav.  98. 

(F)  Duties  and  Liabilities. 
[Registering  name  and   address,  see  Reg.  Gen. 

Hil.  Term,  18S3,  r.  1G5  ;  22  Law  J.  Rep.  (n.s.)  xviii.; 
]  E.  &  B.  App.  xxvii.] 

(a)  In  general. 

A  solicitor  was  intrusted  with  money  by  his  client 
to  be  invested  upon  good  securities.  The  money 
was  invested  on  insufficient  securities,  and  the  greater 
part  of  it  was  lost.  The  client  was  not  informed  of 
the  actual  nature  of  the  investments,  but  was  assured 
they  were  ample  and  safe.  The  solicitor  died,  and 
a  claim  was  made  against  his  estate  for  the  loss  sus- 
tained by  the  client : — Held,  that  the  client  had  a 
good  claim  against  the  estate  for  the  money  so  lost ; 
that  this  was  not  a  matter  for  an  action  at  law,  but 
for  an  account  in  equity  ;  and  that  the  Statute  of 
Limitations  would  not  apply  to  a  question  of  account 
arising  between  principal  and  agent.  Smith  v.  Po- 
cocJce,  23  Law  J.  Rep.  (n.s.)  Chanc.  545  ;  2  Drew. 
197. 

A  bill  of  exchange  received  by  a  partner-  in  a 
solicitor's  firm  from  a  client  is,  prirnd  facie,  to  be 
deemed  to  be  received  on  behalf  of  the  firm ;  and 
if  the  solicitors  allege  the  contrary,  they  are  bound 
to  prove  it  by  clear  evidence.  By  the  decree  the 
plaintiff's  costs  {3\9l.)  had  been  ordered  to  be  paid 
to  her  solicitors  out  of  a  fund  in  court,  in  which  she 
was  interested;  but  the  plaintiff  having,  in  the  course 
of  the  proceedings,  given  to  one  of  the  firm  of 
solicitors  a  bill  for  300/.,  which  they  had  passed 


away,  the  order  for  the  payment  of  the  3191.  was 
stayed.     Moore  v.  Smith,  14  Beav.  393. 

Distinction  between  misrepresentations  giving  a 
legal  and  those  giving  an  equitable  remedy.  Whit- 
more  V.  Mackeson,  16  Beav.  126. 

The  Court,  assuming  that  the  plaintiffs  had  lent 
A  B  money  on  the  security,  first,  of  the  leasehold, 
secondly,  of  a  policy,  and  thirdly,  of  the  written 
representation  of  his  solicitor  as  to  his  solvency, 
held  that  the  plaintiffs  could  not  make  the  solicitor 
liable  for  misrepresentation,  without  shewing  that 
they  had  taken  proper  steps  to  make  the  other  secu- 
rities available.     Ibid. 

The  plaintiffs  lent  A  B  money  on  mortgage  on  the 
application  of  his  solicitor,  who  assured  them  in 
writing  that,  in  his  opinion,  he  would  be  able  to 
pay  the  amount.  The  plaintiff's,  alleging  this  to  be 
a  false  and  fraudulent  misrepresentation,  instituted 
a  suit  in  equity  to  make  the  solicitor  personally 
liable : — Held,  that  then:  remedy,  if  any,  was  at  law. 
Ibid. 

A  solicitor  from  whom  a  sum  was  found  due,  was 
ordered  to  pay  all  the  costs  of  proceedings  to  compel 
payment.    Be  Dufawr,  16  Beav.  113. 

Whether  it  is  necessary  in  demanding  payment 
by  attorney  to  leave  a  copy  of  the  power  of  attorney. 
Semhle — not.     Ibid. 

By  an  order  for  taxation,  the  solicitor  was  ordered, 
on  payment,  to  deliver  over  the  papers.  Having 
made  default,  he  was  ordered  to  pay  the  costs  of  a 
motion  to  compel  him,  though  he  had  delivered  them 
up  after  the  notice  of  motion,  but  before  it  had  been 
heard.     Re  Mimter,  19  Beav.  33. 

A  solicitor  is  bound  to  deliver  up  as  part  of  the 
papers  of  a  client  all  original  letters  received  by  him 
which  exclusively  relate  to  the  client's  business;  he 
may,  however,  retain  copies,  though  he  cannot  charge 
for  them  :  but  he  is  entitled  to  retain  copies  of  all 
letters  written  by  him  on  behalf  of  such  client,  and 
the  client  is  entitled  to  copies  of  such  copies  on  pay- 
ment of  the  charge  of  making  them.  In  re  Thom- 
son, 24  Law  J.  Rep.  (n.s.)  Chanc.  599  ;  20  Beav. 
545. 

If  an  attorney  or  agent  can  shew  he  is  entitled  to 
purchase  property,  notwithstanding  his  character  of 
attorney  or  agent,  yet  if,  instead  of  openly  pur- 
chasing it,  he  purchases  it  in  the  name  of  a  third 
person,  as  his  trustee  or  agent,  without  disclosing  the 
fact,  such  purchase  is  void.  Zewis  v.  Hillman,  1 
H.  L.  Ca.  607. 

Under  a  will  2,91  Ot  stock  was  vested  in  a  testa- 
tor's three  unmarried  nieces,  who  were  his  executrixes, 
for  themselves  for  life,  then  for  children,  with  ulterior 
trusts.  Their  confidential  solicitors  were  a  fiim  of 
two  persons,  of  whom  the  senior  under  his  own 
advice  was  associated  as  their  co-trustee,  and  a 
declaration  of  trust  prepared  by  the  firm  was  exe- 
cuted by  the  four  persons  in  1822.  Subsequently, 
on  the  advice  of  the  senior  solicitor,  the  fund  was 
sold  out,  and  paid  to  him  alone,  but  he  on  the  same 
day  paid  the  precise  amount  to  the  credit  of  the 
banking  account  of  the  firm.  In  1824  the  senior 
partner  untruly  represented  that  the  money  had 
been  laid  out  on  specified  freehold  security,  but  in 
1825  a  sufficient  freehold  mortgage  was  taken  by  the 
senior  partner  to  himself  alone,  and  was  treated  hy 
him  as  the  security  for  the  trust  fund,  less  a  very 
small  balance  which  was  divided  among  the  three 
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ladies.  The  interest  was  duly  paid  to  the  ladies 
until  1828,  when  the  senior  partner  realized  that 
security  without  their  privity,  and  again  untruly 
alleged  that  he  had  laid  out  the  amount  on  another 
specified  security.  The  firm  dissolved  partnership 
in  1834,  and  each  partner  practised  separately  ;  the 
senior  partner  continued  regularly  to  pay  sums  as 
the  interest  to  the  ladies  until  1 844,  when  he  became 
bankrupt,  and  afterwards  died  abroad  uncertificated. 
In  a  suit  by  the  three  ladies  against  the  junior 
partner,  charging  him  as  liable  to  make  good  the 
amount :— Held,  that  a  sufficient  investment  having 
been  made  in  the  name  of  the  senior  partner,  and 
communicated  to  the  parties,  and  adopted,  the  duty 
of  the  firm  was  discharged,  and  the  subsequent  loss 
was  a  breach  of  duty  by  the  senior  partner  alone, 
and  not  by  the  partnership,  and  the  suit  was  dis- 
missed with  costs.  Ooomer  v.  Bromle;/,  5  De  Gex 
&  Sm.  S32. 

(6)  Swmmary  Jurisdiction  over. 

(1)  At  Law. 

(i)  Attachment, 

[See  Attachment Reg.  Gen.  Hil.  Term,  1863, 

22  Law  J.  Rep.  (n.s.)  i. ;  1  E.  &  B.  App.  iii.] 

(ii)  Strihing  off  the  Soil. 

Where  a  rule  had  been  obtained  to  strike  an  at- 
torney off  the  roll  of  this  Court,  founded  solely  on 
an  order  of  the  Lord  Chancellor  striking  him  off  the 
roll  of  solicitors  for  alleged  misconduct  in  the  Court 
of  Chancery,  but  which  order  was  subsequently  re- 
versed and  the  party  restored  to  the  roll  of  solicitors, 
on  payment  of  costs,  but  he  was  ordered  to  be  sus- 
pended for  six  months  from  practising  in  the  Court 
of  Chancery,  this  Court  discharged  the  rule  on  pay- 
ment of  costs.  In  re  Smith,  22  Law  J.  Rep.  (n.s.) 
Q.B.  123;  1  E.  &  B.  414. 

A  rule  Jiisi  to  strike  an  attorney  off  the  roll  after 
he  has  been  struck  off  the  rolls  of  the  other  courts 
must  be  served  personally.  In  re  Anon.,  23  Law  J. 
Rep.  (n.s.)  Exch.  24. 

(2)  In  Equity. 
(i)  Orders  to  pay  over  Money. 

A,  a  defendant  in  a  suit,  employed  B,  C  &  D, 
who  carried  on  business  in  partnership  as  solicitors, 
to  act  for  him  as  solicitors  in  the  suit.  A,  having 
been  ordered  to  pay  a  sum  of  money  into  court,  sent 
a  cheque  for  the  amount  in  a  letter  addressed  to  B 
alone  at  the  place  of  business  of  the  firm.  A  had, 
throughout  the  whole  business,  addressed  all  letters 
relating  to  it  to  B  alone,  at  the  place  of  business  of 
the  firm.  B  applied  the  money  received  by  him  to 
his  own  use,  and  did  not  pay  it  into  court.  Motion 
by  A,  that  the  Court,  under  its  summary  jurisdiction 
over  C  &  D  as  officers  of  the  court,  might  order 
C  &  D  to  pay  this  sum  into  court  to  the  credit  of 
the  cause,  was  refused,  on  the  ground  of  A's  having 
dealt  with  B  solely  instead  of  the  firm.  In  re 
Lawrence,  23  Law  J.  Rep.  (N.s.)Chanc.  791;  2  Sm. 
&  G.  367. 

By  an  order  of  the  Court  the  costs  to  be  incurrtd 
by  a  married  woman,  suing  by  her  next  friend,  in  a 
future  proceeding,  were  ordered  to  be  paid  to  A  B, 
her  solicitor.  Pending  the  proceedings  A  B  was  dis- 
charged, and  C  D  appointed  solicitor.  A  B  received 
the  whole  costs : — Held,  that  the  Court  had  juris- 


diction on  pf-tition  to  order  A  B  to  pay  over  to  C  D 
his  share  of  such  costs;  and,  secondly,  that  A  B  could 
not  set  off;  as  against  the  amount,  a  debt  due  to  him 
from  the  next  friend.  Expa/rte  Bailey,  im  re  Bar- 
nard, 14  Beav.  10. 

A  purchased  an  estate  from  B,  and  on  the  com- 
pletion one  solicitor  acted  for  both  parties  and  the 
purchase-money  was  paid  into  his  hands.  After- 
wards the  purchaser  was  defeated  by  C,  who  had  a 
paramount  mortgage.  The  purchaser  presented  a 
petition  against  the  solicitor,  asking  payment  by  the 
solicitor  out  of  the  purchase-money  of  the  losses  oc- 
casioned, or  that  he  might  indemnify  the  petitioner. 
The  petition  was  dismissed  with  costs,  the  Court  hold- 
ing, first,  that  it  had  no  jurisdiction  to  award  com- 
pensation or  damages  in  such  a  case ;  and,  secondly, 
that  the  money  having  come  to  the  hands  of  the 
solicitor  as  agent  of  the  vendor,  and  not  of  the  peti- 
tioner, it  could  not  interfere.  Tylee  v.  Weii,  in  re 
Einton,  14  Bea.  14. 

As. to  the  summary  jurisdiction  of  the  Court  over 
solicitors,  where  monies  are  paid  to  them  by  clients 
in  that  character.     Ibid. 

A  solicitor  who  has  received  and  has  in  his  hands 
the  money  of  his  client  will  be  summarily  ordered  to 
pay  over  the  amount.  A  solicitor  received  monies 
for  his  client,  an  administratrix : — Held,  that  he 
could  not  set  up  proceedings  by  the  next-of-kin,  of 
whose  rights  he  had  notice,  as  a  defence  for  not  pay- 
ing the  administratrix.     Be  BecTce,  18  Beav.  462. 

A  solicitor  professionally  concerned  in  a  transac- 
tion for  A,  received  on  his  account,  in  the  course  of 
that  transaction,  a  sum  of  money.  Afterwards  it  was 
arranged  between  A  and  B  and  the  solicitor,  that  the 
same  should  remain  in  the  solicitor's  hands  as  a  secu- 
rity for  the  payment  of  the  expenses  of  certain  pro- 
ceedings taken  in  parliament  by  B  to  obtain  an  act 
for  a  divorce.  The  application  to  parliament  having 
failed,  and  the  costs  of  it  not  having  exhausted  the 
fund, — Held,  that  under  the  summary  jurisdiction  of 
the  Court  over  the  solicitor,  it  could  order  the  repay- 
ment to  A  of  the  balance.  Ex  parte  Wortham,  4 
De  Gex  &  Sm.  415. 

(ii)  Striking  off  the  Boll. 

A  solicitor  of  the  court  who,  without  the  authori'y 
of  his  client,  had  instructed  counsel  to  consent  to  a 
petition,  praying  the  payment  out  of  court  of  a  fund 
belonging  to  the  client,  was  ordered  to  shew  cause 
why  he  should  not  be  struck  off  the  roll.  Having 
shewn  cause,  and  the  same  being  held  insufficient,  he 
was  ordered  to  be  struck  off  the  roll.  In  re  Collins; 
Wkeatley  v.  Bastow,  24  Law  J.  Rep.  (n.s.)  Chanc. 
732. 

(c)  To  conduct  Suit  to  its  Termination. 

An  attorney  or  solicitor  retained  in  a  suit  at  law 
or  in  equity  is  bound  to  carry  it  on  to  its  termina- 
tion, unless  he  gives  a  notice  that  he  shall  discon- 
tinue if  he  be  not  paid  or  supplied  with  the  necessary 
funds,  or  the  client  dies  ;  and  the  Statute  of  Limita- 
tions does  not  begin  to  run  against  his  right  to  sue 
for  his  bill  of  costs  until  the  happening  of  one  of 
those  events.  Whitehead  v.  Lord,  21  Law  J.  Rep. 
(n.s.)  Exch.  289;  7  Exch.  Rep.  691. 

The  plaintiff  had,  prior  to  1840,  been  retained  by 
A  (whose  administratrix  the  defendant  was)  to  ap- 
pear for  her  in  a  suit  in  equity  to  which  she  had 
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been  made  defendant  by  bill  of  revivor.  In  1840 
the  suit  was  beard,  and  a  supplemental  bill  ordered 
to  be  filed  to  make  certain  next-of-kin  parties,  but 
such  bill  was  not  filed  nor  any  other  step  taken  in 
the  cause  prior  to  the  death  of  A,  which  took  place 
in  June  1851 . — Held,  that  the  Statute  of  Limita- 
tions did  not  begin  to  run  until  the  death  of  A. 
Ibid. 

(d)  Cajre  of  Client's  Papers. 

It  is  the  duty  of  an  attorney  to  keep  apd  deliver 
up  his  client's  papers  reasonably  arranged.  North- 
Western  Railwwjj  Compa/ny  v.  Sha/rp,  24  Law  J. 
Rep.  (n.s.)  Exch.  44;  10  Exch.  Rep.  451. 


The  plaintiff  employed  the  defendant,  an  attorney, 
to  sue  W  for  a  debt.  W,  to  induce  the  plaintiff  to 
forbear  to  sue,  offered  to  give  him  a  mortgage  on 
some  freehold  property  in  which  he  had  a  rever- 
sionary interest.  The  plaintiff  agreed  to  accept  it 
under  the  advice  of  the  defendant,  who  was  accord- 
ingly employed  by  him  to  act  as  his  attorney  in 
respect  of  the  mortgage  transaction,  and  to  prepare 
the  mortgage  deed.  The  defendant  stated  to  his 
clerk  that  he  must  write  to  his  town  agents  to  make 
the  necessary  searches,  to  see  whether  W  had  taken 
the  benefit  of  any  of  the  Insolvent  Acts.  No  such 
letter  appeared  to  have  been  written,  but  he  sent  his 
clerk  to  inquire  personally  of  W  whether  he  had 
ever  been  insolvent.  W  denied  that  he  had,  and 
the  mortgage  was  executed,  and  the  proposed  action 
was  dropped.  The  plaintiff  afterwards  discovered 
that  W  had  previously  petitioned  the  Insolvent 
Court,  and  had  obtained  an  order  for  hie  protection. 
He  thereupon  sued  the  defendant  for  negligence 
and  want  of  skill  in  ascertaining  W's  title  in  not 
making  searches  to  ascertain  whether  W  had  been 
insolvent : — Held,  that  the  action  was  maintainable, 
for  that  whenever  the  attorney  of  a  proposed  mort- 
gagee has  reason  to  suspect  that  the  intended  mort- 
gagor has  been  bankrupt  or  insolvent,  it  is  the  duty 
of  the  attorney  to  make  proper  searches  to  ascertain 
the  fact ;  and  that  there  was  some  evidence  of 
negligence  in  this  case,  since  the  defendant  by  his 
own  language  and  conduct  shewed  that  he  had  a 
suspicion  on  the  subject,  and  felt  that  it  was  his  duty 
to  make  a  search,  which  he  had  not  done.  Cooper 
V.  Stephenson,  21  Law  J.  Rep.  (n.s.)  Q,.B.  292. 

Execution  on  a  judgment  at  the  suit  of  M  having 
been  issued  against  S  a  trader,  S  petitioned  the 
Court  of  Bankruptcy  for  protection  under  the  12  & 
13  Vict.  c.  106,  and  the  Court  under  section  213. 
made  an  order,  directing  that  his  "  estate  and  effects 
should  be  possessed  and  received  by  the  official 
assignee,  and  be  taken  possession  of  by  the  mes- 
senger." The  attorney  to  the  execution  creditor, 
with  knowledge  of  this,  and  on  a  representation  by 
the  defendant,  who  was  also  a  creditor  of  8,  that  if 
M  would  withdraw  his  execution  all  the  other 
creditors  would  concur  in  an  arrangement  with  S, 
advised  that  S  should  make  an  assignment  of  his 
estate  and  effects  for  the  benefit  of  all  his  creditors, 
upon  which  the  defendant  desired  the  attorney  to 
prepare  the  assignment,  and  it  was  prepared  accord- 
ingly ;  iiome  of  the  creditors  having  refiised  to  sign 
the  deed  it  became  useless,  and  S  was  subsequently 
made  a  bankrupt.      The  attorney  having  sued  the 
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defendant  for  the  costs  of  preparing  the  deed, 

Held,  that  the  effect  of  the  order  of  the  Court  of 
Bankruptcy  under  the  213th  section  was  not  to  vest 
the  estate  of  S  in  the  official  assignee  nor  in  the 
messenger,  and  that  the  attorney  was  not  guilty  of 
ignorance  in  advising  the  defendant  that  S  should 
make  the  assignment,  as  it  would  have  been  opera- 
tive had  all  the  creditors  concurred,  notwithstanding 
the  order  of  the  Court  of  Bankruptcy.  Lewis  v. 
Collard,  23  Law  J.  Rep.  (n.s.)  C.P.  32 ;  4  Com. 
B.  Rep.  208. 

A  solicitor  is  personally  responsible  for  neglecting 
to  prosecute  the  decrees  of  the  Court  with  diligence. 
The  Master,  under  the  15  &  16  Vict.  c.  80.  ss.  7, 
8,  9,  having  certified  such  neglect,  the  solicitor  for 
the  plaintiff  was  ordered  to  pay  the  costs  of  the 
report,  and  of  the  consequent  application  and  the 
order  thereon;  and  the  decree  made  in  the  cause 
was  ordered  to  be  prosecuted  before  the  Judge  in 
chambers,  instead  of  before  the  Master.  Ridley  v. 
Tiplady,  24  Law  J.  Rep.  (n.s.)  Chanc.  20? ;  20 
Beav.  44. 

Where  a  solicitor  has  been  retained  for  and  has 
undertaken  a  particular  business,  his  bill  of  costs  for 
carrying  that  business  through  to  its  conclusion  is 
but  one  bill  ;  and  where  the  business  in  question  is 
the  prosecution  of  a  suit,  and  the  solicitor  has  by 
his  crassa  negligent^  in  the  conduct  of  the  suit 
caused  the  suit  to  be  lost,  he  cannot  recover  any 
portion  of  his  bill.  StoTces  v.  Trwmper,  2  Kay  &  J.  232. 

In  a  cause  commenced  by  information,  the  rela- 
tors* solicitor  intending  to  cross-examine  two  defen- 
dants who  had  previously  been  examined  in  chief 
on  behalf  of  a  co-defendant,  such  defendants  were 
by  mistake  examined  upon  interrogatories  for  the 
examination  of  witnesses  in  chief  on  the  part  of  the 
informant,  and  by  reason  of  this  mistake  the  infor- 
mation was  dismissed  with  costs: — Held,  that  the 
mistake  was  crassa  negligentia  on  the  part  of  the 
solicitor,  and  disentitled  him  to  recover  any  portion 
of  his  bill  of  costs.     Ibid. 

(/)  On  Undertakings. 

A,  an  attorney,  on  obtaining  from  B,  another 
attorney,  the  papers  belonging  to  a  former  client  of 
B,  wrote  to  B  as  follows :  "  Out  of  any  monies 
which  I  may  receive  on  this  or  any  other  proceeding 
on  her  account,  I  will  hand  you  such  balance  as  may 

remain  due  of  your  bill  of  costs  as  settled  at  9i.": 

Held,  that  A  was  bound  upon  this  undertaking  to 
pay  over  to  B  the  amount  of  the  costs  due  to  him 
from  the  first  monies  he  should  receive  on  account 
of  the  client,  without  deducting  therefrom  any  costs 
that  might  be  due  to  himself  for  recovering  such 
monies,  or  otherwise.  Tharrett  v.  Trevor,  21  Law 
J.  Rep.  (n.s.)  Exch.  59  ;  7  Exch.  Rep.  161. 

A  sale  of  certain  property  seized  by  the  assignees 
of  a  bankrupt  being  about  to  take  place,  the  plain- 
tiff gave  notice  to  the  assignees  of  a  claim  to  a 
portion  of  the  property  under  a  bill  of  sale  by  way 
of  mortgage,  and  thereupon  the  defendants,  who 
were  the  attomies  of  the  assignees,  on  the  26th  of 
August,  wrote  to  the  plaintiff's  attorney  a  letter, 
stating  that  in  consideration  of  the  plaintiff  con- 
senting to  the  sale,  they  thereby  on  hehalf  of  the 
assignees  consented  that  the  net  proceeds  of  the 
effects  included  in  the  bill  of  sale  should  be  paid 
over  to  the  plaintiff  to  the  extent  of  the  balance  due 
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for  principal  and  interest.  This  letter  was  written 
by  the  authority  of  the  trade  assignee,  who  had  the 
management  of  the  sale  of  the  bankrupt's  effects, 
but  without  the  authority  of  the  official  assignee. 
In  answer,  the  plaintiff's  attorney,  the  next  day, 
wrote,  saying  "  that  in  compliance  with  the  under- 
taking given  by  you  herein,"  he,  on  behalf  of  the 
plaintiff,  consented  to  the  sale.  The  sale  took  place, 
and  on  the  2nd  of  December  the  defendants  wrote 
again  to  the  plaintiff's  attorney,  referring  to  the 
former  letter  of  the  26th,  and  stating  that  unless  in- 
formed within  two  days  of  the  course  the  plaintiff 
intended  to  pursue,  "  we  shall  consider  ourselves 
absolved  from  our  promise,  and  shall  contest  the 
validity  of  the  bill  of  sale" : — Held,  first,  that  as 
the  letter  of  the  26th  and  27th  August  constituted  a 
complete  contract,  the  subsequent  letter  of  the  2nd 
of  December  could  not  be  looked  at  in  construing 
such  contract,  and  that  the  contract  upon  the  face 
of  it  shewed  that  the  defendants  contracted  merely 
as  agents.  Secondly,  that  the  defendants  had  no 
authority  to  bind  the  official  assignee  to  the  under- 
taking. Thirdly,  that  although  the  defendants  had 
no  such  authority,  still  they  were  not  liable  to  be 
sued  in  an  action  upon  the  contract  as  principals. 
Lewis  V.  Nicholson,  21  Law  J.  Rep.  (n.s.)  Q.B. 
311  ;  18  Q.B.  Rep.  503. 

(jr)  Expenses  of  executing  Process. 

The  attorney  who  issues  a  writ  of  fi.  fa.  and 
lodges  it  with  the  sheriff  is  himself  liable,  and  not 
the  client,  to  the  bailiff  who  executes  the  writ, 
although  the  attorney  does  not  name  the  bailiff  to 
"whom  the  warrant  is  to  go,  nor  give  any  specific 
directions  as  to  its  execution.  Brewer  v.  JoMs,  24 
Law  J.  Rep.  (n.s.)  Exch.  Ii3  ;  10  £xch.  Rep.  655. 

(G)  Retainbb  and  Authority  to  institute 
Proceedings. 

[See  Company.] 

Case  by  one  attorney  against  another  for  falsely 
representing  that  defendant  was  authorized  by  J  F 
to  employ  plaintiff  to  bring  an  action  as  attorney  of 
J  F,  and  that  defendant  did  so  employ  him ;  whereby 
plaintiff  was  compelled  to  discontinue  the  action  and 
pay  costs.  Plea,  that  plaintiff  was  nOt  employed 
modo  et  formd.  Replication,  that  plaintiff's  bill  of 
costs  in  the  action  was  referred  by  Judge's  order  to 
be  taxed  by  the  Master,  with  liberty  to  defendant  to 
dispute  the  retainer;  that  the  Master  allowed  192/., 
and  plaintiff  brought  an  action  against  defendant  for 
that  sum,  and  the  question  of  retainer  was  referred  to 
Master  W,  who  certified  that  the  retainer  had  been 
proved  to  the  amount  of  120/.,  and  that  plaintiff 
signed  judgment  for  that  amount.  The  replication 
then  identified  the  action  in  respect  of  which  that  claim 
was  made,  with  that  mentioned  in  the  declaration : — 
Held,  upon,  demurrer,  that  the  replication  was  bad; 
the  finding  of  the  Master  being  no  estoppel  to  the 
defendant  in  the  present  action.  Callow  v.  JenJcins, 
2  L.  M.  &  P.  P.C.  403;  6  Exch.  Rep.  666. 

If  a  suit  be  commenced  by  a  solicitor  without  the 
authority  of  his  client,  it  will  be  dismissed  on  motion, 
with  costs  as  between  solicitor  and  client,  including 
the  ousts  of  the  motion  to  dismiss.  Crossley  v. 
Crnwther.  21  Law  J.  Rep.  (.n.s.)  Chanc.  565;  9 
Hare,  3S4. 


Where  a  solicitor  files  a  bill,  the  onus  lies  upon 
him  to  shew  that  he  had  the  plaintiff's  authority  for 
doing  SO;  and  if  he  fails  to  shew  such  authority  or  a 
subsequent  acquiescence  on  the  part  of  the  plaintiff, 
the  plaintiff  is  entitled  to  have  his  name  removed 
from  the  record,  with  costs  to  be  paid  by  the  soli- 
citor. Maries  v.  Maries,  23  Law  J.  Rep.  (n.s.) 
Chanc.  164. 

A  solicitor  obtained  a  retainer  to  proceed  against 
executors,  who  had,  after  a  long  lapse  of  time,  neg- 
lected to  prove  the  will  and  had  rendered  no  account, 
to  compel  probate  of  the  will,  and  to  take  such  other 
proceedings  for  obtaining  an  account  as  might  be 
necessary.  He  instituted  a  suit  to  compel  probate 
and  obtained  in  it  an  account  which  was  insuffi- 
cient. He  took  no  other  steps  for  three  years,  and 
then,  without  further  consulting  the  client,  filed  a 
bill  for  an  account;  he  had  no  other  authority  than 
that  retainer,  and  the  chent  denied  any  parol  autho- 
rity to  file  a  bill: — Held,  that  the  retainer  did  not 
justify  the  solicitor;  and  the  bill  was  dismissed  with 
costs  to  be  paid  bv  the  solicitor,  as  in  Allen  v.  Bone, 
4  Beav.  493.    Atkinson  v.  Ahlott,  3  Drew.  251. 

(H)  Change  of. 

The  18th  of  the  General  Orders  of  October  1842 
is  not  applicable  to  the  case  of  a  deceased  solicitor; 
therefore,  where  the  solicitor  of  a  party  dies  pending 
the  suit,  another  solicitor  may  be  appointed  without 
order.  Whalley  v.  Whalley,  22  Law  J.  Rep.  (n.s.) 
Chanc.  632. 

A  country  solicitor,  employing  a  London  agent  in 
a  cause  upon  a  special  contract,  is  not  entitled  to 
obtain  an  order  of  course  to  change  the  agent  without 
stating  the  agreement;  and  an  order  so  obtained  was 
discharged  for  irregularity,  with  costs.  Richards  v, 
ilie  Scarhorough  Marlcet  Co.,  22  Law  J.  Rep.  (n.s.) 
Chanc.  759;  17  Beav.  83. 

A  dispute  having  arisen  as  to  the  mode  and  extent 
of  a  solicitor's  remuneration,  he  refused  to  proceed  in 
the  cause  until  it  had  been  settled.  The  solicitor 
was  ordered  to  deliver  up  the  papers  in  the  cause  to 
the  new  solicitor,  upon  his  undertaking  to  proceed 
with  due  diligence  and  to  hold  them  subject  to  the 
existing  lien  thereon.  Wilson  v.  Em/mett,  19  Beav. 
233. 

An  order  of  course  had  been  obtained  at  the  Rolls 
to  change  the  solicitor  of  two  of  the  defendants. 
The  solicitor  was  a  mortgagee  of  certain  sums  of 
money  to  which  these  defendants  were  entitled  in  the 
cause;  and  by  the  mortgage  deed  there  were  special 
powers  given  to  him  to  conduct  the  suit  on  their  be- 
half. On  motion,  the  order  of  the  Rolls  was  dis- 
charged with  costs.   Jenkins  v.  Bryant,  3  Drew.  70. 

(I)  Dealings  with  Client. 

A  deed  of  settlement,  whereby  the  settlor  is  deli- 
vered bound  hand  and  foot  as  to  the  property  settled 
into  the  power  of  his  trustee,  cannot  be  maintained 
in  equity  without  the  clearest  proof  that  it  was  made 
at  and  with  the  request,  consent,  knowledge  or  in- 
stance of  the  settlor;  and  a  solicitor  who  takes  upon 
himself  to  prepare  such  a  deed  for  execution  by  his 
client,  without  the  clearest  evidence  of  the  concur- 
rence of  the  latter,  does  so  subject  to  all  the  conse- 
quences and  liabilities  of  the  deed  being  set  aside, 
notwithstanding  the  solicitor  may  have  been  influ- 
enced by  motives  for  the  benefit  of  his  client,  in 
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preparing  the  settlement.  Therefore,  where  the 
plaintiff,  alleged  by  the  defendant  to  be  young  and 
extravagant,  applied  to  a  solicitor  to  raise  a  certain 
sum  on  mortgage,  and  the  latter,  with  a  view  to  pre- 
vent the  former  from  dissipating  his  fortune,  tied  up 
the  whole  of  his  property  and  constituted  himself 
sole  trustee,  the  Court,  on  bill  filed  by  the  plaintiff, 
alleging  that  the  deed  of  settlement  had  been  prepared 
without  his  authority,  consent  or  knowledge,  and 
there  not  being  any  evidence  to  the  contrary,  declared 
the  deed  void  in  equity,  and  directed  a  reconveyance 
of  the  trust  property  by  the  trustee.  Moore  v. 
Prance,  20  Law  J.  Rep.  (N.s.)Chanc.  468;  9  Hare, 
299. 

A  trustee  cannot  refuse  to  reconvey  trust  property 
merely  because  the  cestui  gv,e  trust  declines  to  apo- 
logize for  an  alleged  imputation  on  the  trustee;  and 
if  a  suit  for  a  reconveyance  of  the  property  is  occa- 
sioned by  such  refusal,  and  upon  such  grounds,  the 
trustee  will  be  saddled  with  all  the  costs.     Ibid. 

The  mere  fact  that  the  relation  of  solicitor  and 
client  exists  between  a  devisee  and  legatee  and  the 
testator,  in  respect  of  a  will  prepared  by  the  solicitor, 
is  not  sufficient  to  render  the  devises  or  legacies  void. 
Bindson  v.  Weatherill,  23  Law  J.  Kep.  (n.s.) 
Chanc.  820;  5  De  Gex,  M.  &  G.  301;  1  Sm.  &  G. 
604. 

If  .the  will,  in  such  a  case,  be  in  such  language 
and  made  under  such  circumstances  as  that  the  heir 
in  an  issue  devisamt  ml  non,  or  the  next-of-kin  by 
caveat  against  probate,  could  not  impeach  the  dis- 
positions, this  Court  will  not,  on  the  above  ground, 
fix  a  trust  of  the  property  on  the  solicitor  for  their 
benefit.     Ibid. 

Whether  it  be  or  be  not  a  general  rule  that  a  soli- 
citor who  establishes  a  gift  from  his  client  does  not 
obtain  the  costs  of  the  investigation,  still,  where  a 
party  contesting  the  gift  has  full  knowledge  of  the 
real  facts,  and  then  files  a  bill  to  set  it  aside,  im- 
"puting  unfairness  and  insolvency  to  the  solicitor  and 
drunkenness  to  the  testator,  and  fails  in  proving  the 
charges,  the  bill  will  be  dismissed  with  costs.     Ibid. 

In  1846  the  defendant  acted  as  the  solicitor  of 
A  B  in  the  sale  of  real  estate  in  lots  by  auction. 
One  lot  only  was  sold  at  the  auction,  and  the  defen- 
dant was  engaged  in  completing  that  sale,  and  in 
preparing  abstracts  of  title  for  the  other  lots.  In 
1848  A  B,  in  company  with  H,  a  land  agent,  called 
at  the  defendant's  office  and  pressed  him  to  purchase 
part  of  the  unsold  lots,  when  it  was  agreed  that  the 
consideration  should  be  2601.  and  an  annuity  ofiOl. 
for  the  life  of  A  B.  The  contract  for  purchase  was 
prepared  by  the  defendant,  who  charged  A  B  with  a 
moiety  of  the  costs.  In  1850  the  defendant,  on  the 
offer  of  A  B,  purchased  the  remainder  of  the  pro- 
perty for  an  annuity  of  261.  a  year  for  the  life  of  A  B. 
In  February  1852  A  B  died  intestate.  The  value  of 
the  annuities  had  been  calculated  according  to  the 
tables;  but  it  was  proved  that  at  the  times  of  the 
respective  purchases,  A  B  was  of  intemperate  habits, 
and  that  his  was  not  an  ordinary  average  life.  In  a 
suit  instituted  by  the  heir  of  A  B, — Held,  upon 
appeal,  confirming  the  decree  below,  that  the  rela- 
tion of  solicitor  and  client  continued ;  and  that  the 
purchases  must  be  set  aside  on  the  ground  of  inade- 
quate consideration.  Holrrum  v.  Loynes,  23  Law  J. 
Rep.  (N.S.)  Chanc.  629;  4  De  Gex,  M.  &  G.  270. 

By  an  indenture  made  between  a  client  and  his 


solicitor,  the  client,  in  consideration  of  100?.,  con- 
veyed certain  land  to  his  solicitor.  The  solicitor, 
who  had  himself  prepared  the  conveyance,  alleged 
that  it  was  a  voluntary  deed,  and  that  no  consideration 
had  passed,  the  lOOi.  being  introduced  to  save  the 
amount  of  stamp  duty  upon  a  voluntary  instrument: 

Held,  that  the  transaction  could  not  be  maintained; 

and  the  solicitor  was  declared  a  trustee  for  the  repre- 
sentatives of  the  client.  Tomson  v.  Judge,  24  Law 
J.  Rep.  (n.s.)  Chanc.  785;  3  Drew.  306. 

In  proceedings  to  recover  an  estate  A  became 
greatly  indebted  to  his  solicitor.  An  agreement  was 
entered  into  between  A  and  his  brother  B,  by  which 
A  agreed  to  relinquish  his  interest  in  the  estate  to  B, 
in  consideration  of  B  undertaking  to  pay  the  costs 
already  incurred  with  interest : — Held,  that  the  soli- 
citor, being  no  party  to  the  agreement,  could  derive 
no  benefit  from  it.  Moss  v.  Sainirigge,  18  Beav.  478. 

In  the  course  of  a  protracted  litigation  B  had  be- 
come indebted  to  his  solicitor  in  9,377?.  (as  was 
alleged),  of  which  4,696?.  had  been  paid  out  of 
pocket.  The  solicitor  agreed  to  accept  3,500?.  in 
full  for  his  costs,  unless  the  client  recovered  the 
estate,  in  which  case  the  client  agreed  to  pay  the 
full  sum  of  9,377?.  The  client  did  not  dispute  the 
validity  of  the  agreement  until  seven  years  after, 
when  the  litigation  had  been  successful.  The  Court 
upheld  the  agreement.     Ibid. 

A  client  by  letter  undertook  to  pay  his  solicitor  in- 
terest on  the  balance  appearing  against  him  from  time 
to  time,  upon  the  principle  of  annual  rests : — Held, 
that  the  agreement  was  unilateral  and  not  binding, 
and  that  even  if  it  had  been  duly  signed  by  both 
parties,  it  was  not  such  an  agreement  as  could  be 
enforced  between  solicitor  and  client,  being  entered 
into  while  that  relation  was  subsisting  between  them. 
Ibid. 

A  client  signed  an  agreement,  by  which  he  charged 
his  estate  with  the  bill  of  costs  due  to  his  solicitor, 
with  lawful  interest,  on  the  principle  of  annual  rests : 
— Held,  first,  that  it  was  voluntary;  and,  secondly, 
that  having  regard  to  the  fiduciary  relation  between 
the  parties  it  could  not  be  maintained.     Ibid. 

The  necessary  requisites  stated  for  supporting  such 
an  agreement,  assuming  it  not  to  be  usurious.'    Ibid. 

The  Court  looks  with  jealousy  upon  a  transaction 
between  a  sohcitor  and  his  client,  and  throws  the 
burden  of  proving  that  it  is  proper  on  the  solicitor. 
Ibid. 

After  a  long  unsuccessful  litigation  to  recover  an 
estate,  a  younger  brother  of  the  unsuccessful  party, 
and  the  next  to  him  in  an  entail  claimed  in  the 
estate,  entered  into  an  agreement  with  him  to  pay 
what  should  be  due  in  respect  of  the  solicitor's  bills 
of  costs,  with  interest  on  the  principle  of  annual 
rests,  and  to  commence  a  new  litigation,  at  his  own 
risk,  in  the  name  of  the  elder  brother,  who  agreed 
on  these  terms  to  relinquish  the  estate  to  the  younger 
brother.  Shortly  afterwards  an  agreement  was  en- 
tered into  between  the  solicitor,  who  was  also  to  con- 
duct the  new  litigation,  and  the  elder  brother,  that 
the  solicitor  should  be  paid  in  respect  of  the  old 
costs  a  specified  sum,  being  less  than  the  costs  out 
of  pocket,  unless  the  brothers,  or  one  of  them,  came 
into  possession  of  the  estate ;  in  which  event  the  elder 
brother  agreed  that  he  or  the  younger  brother  would 
pay  in  respect  of  the  old  costs  another  specified  sum, 
being  the  fiiU  amount  of  the  bills,  with  interest  cal- 
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culated  on  the  principle  of  annual  rests.  The  bills 
had  not  been  taxed,  but  had  been  examined,  though 
not  minutely,  by  a  friend  of  the  client,  who  had 
been  a  solicitor.  The  new  litigation  was  conducted 
by  the  solicitor  with  his  own  capital.  It  succeeded, 
and  the  brothers  came  into  possession  of  the  estate. 
Seven  years  after  the  agreement  with  the  solicitor 
had  been  entered  into  they  sought  to  set  it  aside  on 
the  ground  of  undue  influence  and  insufficient  ad- 
vice : — Held,  that  the  agreement  ought  to  be  upheld. 
Moss  V.  Bainbrigge,  6  De  Gex,  M.  &  G.  292;  18 
Beav.  478. 

Before  the  new  litigation  was  completely  closed, 
but  after  a  successful  verdict  in  it,  the  younger  bro- 
ther, on  the  eve  of  making  an  antenuptial  settle- 
ment, signed  a  memorandum  of  agreement  between 
himself,  the  elder  brother  and  the  solicitor,  whereby 
the  brother  charged  the  estate  with  payment  of  all 
sums  of  money  and  bills  of  costs  owing  to  the  soli- 
citor by  both  or  either  of  the  brothers,  with  lawful 
interest,  on  the  principle  of  annual  rests.  At  that 
time  the  relation  of  solicitor  and  client,  though  not 
dissolved,  had  been  loosened  by  differences  between 
the  solicitor  and  the  brothers,  and  the  influence 
arising  from  that  relation  did  not  subsist  in  its  fiiU 
force.  The  solicitor  made  no  attempt  to  prevent 
the  brothers  from  consulting  other  solicitors ;  and  in 
fact  the  solicitor  of  the  intended  bride  intervened, 
though  not  as  the  solicitor  of  the  intended  husband  : 
— Held,  first,  that  the  agreement  was  not  usurious; 
secondly,  that  it  was  not  merely  voluntary,  and  that 
whether  the  term  as  to  annual  rests  could  have  been 
maintained  or  not,  the  solicitor  was  entitled  to  aban- 
don it,  and  enforce  the  rest  of  the  agreement ; 
thirdly,  that  the  former  agreement  as  to  the  old  costs 
was  binding  on  the  younger  brother  under  the  latter 
agreement;  and  that  interest  was  payable  on  the  old 
costs  for  the  interval  between  the  dates  of  the  two 
agreements,  as  well  as  during  the  rest  of  the  time. 
Ibid. 

The  solicitor  and  confidential  friend  of  a  father 
and  son  being  a  large  creditor  of  the  father  on  a 
mortgage  of  his  life  estate,  with  certain  policies  of 
assurance  on  the  father's  life,  induced  the  son,  who 
was  immediate  tenant-in-tail  in  remainder,  to  concur 
in  executing  a  disentailing  deed  a  month  after  the 
son  came  of  age,  and  to  execute  a  mortgage  charging 
this  debt  of  the  father  on  the  inheritance,  the  policies 
of  assurance  being  at  the  same  time  assigned  for  the 
benefit  of  the  son.  The  counsel  employed  to  pre- 
pare the  deeds  cautioned  the  solicitor  that  the  trans- 
action might  be  impeached,  and  by  his  advice  another 
solicitor  was  consulted  on  behalf  of  the  son,  who  de- 
clined to  advise  the  son  to  enter  into  the  transaction : 
— Held,  that  the  son  was  entitled  to  set  aside  the 
mortgage,  on  the  terms  of  restoring  the  policies  of 
assurance.    King  v.  Savery,  1  Sm.  &  G.  271. 

Held  also,  that  one  of  the  policies  having  been 
sold  by  the  son  by  advice  of  the  solicitor,  to  pay  the 
premiums  on  the  others,  the  restoration  of  the  money 
produced  by  that  sale  was  sufficient.     Ibid. 

There  were  three  subsequent  mortgages,  one  to  the 
solicitor  and  the  two  others  to  strangers,  the  monies 
advanced  on  which  were  applied  or  invested  in  land 
of  which  the  son  had  the  benefit : — Held,  not  to  be 
a  sufficient  confirmation.     Ibid. 

Four  years  after  the  first  mortgage  the  solicitor, 
after  an  ineffectual  attempt  to  sell  on  behalf  of  the 


father  and  son,  himself  became  the  purchaser  of 
the  family  estate,  on  an  appointment  of  apart  of  the 
purchase-money  to  the  son,  which  was  less  than  the 
fair  value  of  his  remainder  in  fee : — Held,  that  the 
sale  was  invalid,  and  that  the  conveyance  as  against 
the  son  could  only  stand  as  a  security  for  the  amount 
of  purchase-money  appointed  to  the  son.     Ibid. 

(J)  Bill  of  Costs. 
(a)  Delivery  of. 

The  defendant  was  a  member  of  the  provisional 
committee  of  the  Northampton,  Lincoln  and  Hull 
Railway  Company.  The  plaintiff,  an  attorney  who 
had  been  employed  by  the  company,  delivered  his 
bill  of  charges,  headed  "Northampton,  Lincoln  and 
Hull  Railway  to  R.  H.  Daubney,  debtor"  : — Held, 
that  it  sufficiently  charged  the  defendant  within  the 
meaning  of  the  statute  6  &  7  Vict.  c.  73.  8.  33. 
Phipps  V.  Daubney  (in  error),  20  Law  J.  Rep.  (m.s.) 
Q.B.  273;  16  a.B.  Rep.  514;  2  L.  M.  &  P.  P.C. 
180;  affirming  Daubney  v.  Phipps,  18  Law  J.  Rep. 
(U.S.)  Q.B.  337. 

It  is  not  a  sufficient  delivery  of  a  bill  of  costs 
within  the  statute  for  the  attorney  to  shew  it  to  the 
party  charged,  and  then  to  take  it  away  again,  unless 
the  attorney  shewing  it  intends  to  leave  it  with  the 
party,  and  merely  takes  it  back  at  his  request. 
Ibid. 

If  an  attorney  deliver  his  bill  of  costs  to  the  per- 
son intended  by  him  to  be  charged  inclosed  in  an 
envelope  addressed  to  the  person  on  the  outside,  it 
is  a  sufficient  delivery  of  the  bill  within  the  meaning 
of  the  statute  6  &  7  Vict.  c.  73.  s.  37,  though  there 
be  no  heading  to  the  bill  and  the  name  of  the  party 
does  not  appear  anywhere  on  it  as  the  debtor. 
Lucas  V.  Roberts,  24  Law  J.  Rep.  (n.s.)  Exch.  227. 

A  gross  sum  was  paid  to  a  solicitor  in  discharge  of 

his  claim,  but  no  bill  of  costs  was  delivered  : Held, 

that  the  client  was  entitled  to  have  a  bill  of  costs 
delivered.    In  re  JBlacJcmore,   13  Beav.  154. 

The  solicitor  of  tr...v,ies   and  executors  received 

payment  of  his  bill  of  costs  out  of  the  estate : Held, 

that  a  residuary  legatee  was  entitled  to  have  a  copy 
of  the  bill  delivered  on  payment  of  the  costs  of  it. 
Ibid. 

A  sohcitor  who  delivers  an  unsigned  bill  of  costs  is 
bound  by  it,  but  his  client  may  either  treat  it  as  a 
nullity  or  waive  the  want  of  signature  and  adopt  it; 
though,  after  such  waiver,  the  client  cannot  treat  the 
bill  as  non-delivered.  In  re  Gedye,  20  Law  J.  Rep. 
(K.s.)  Chanc.  410;  14  Beav.  56. 

(5)  Headings  and  Contents  of. 

The  defendant,  who  was  an  attorney,  wrote  to  the 
plaintiff,  also  an  attorney,  a  letter  inclosing  a  writ  of 
summons  in  a  cause  of  P.  v.  B,  requesting  the  plain- 
tiff to  serve  it,  and  to  send  the  defendant  an  account 
of  his  charges.  The  plaintiff,  in  answer,  sent  a  letter 
headed  "  P.  v.  B,"  informing  the  defendant  of  the 
service  of  the  writ,  pursuant  to  his  instructions,  and 
that  his  charges,  enumerating  the  items,  were  II.  Os. 
6rf. : — Held,  that  the  plaintiff's  letter  was  a  com- 
pliance with  the  6  &  7  Vict.  c.  73.  s.  37,  and  gave  the 
defendant  sufficient  information,  by  reference  to  the 
writ,  of  the  court  in  which  the  business  waa  done. 
Cozens  v.  Graham,  21  Law  J.  Rep.  (n.s.)  C  P  206- 
12  Com.  B.  Rep.  393. 

Where  an  attorney's  bill  of  costs,  delivered  under 
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the  fi  &  7  Vict.  t.  73-  s.  37,  contains  items  applicable 
to  proceedings  in  the  superior  courts  of  law,  but  does 
not  contain  any  statement  from  which  it  can  be 
inferred  in  which  of  those  courts  the  business  was 
transacted,  the  bill  is  to  be  presumed  to  be  a  com- 
pliance with  that  act,  unless  the  party  charged  there- 
by proves  that  any  further  information  was  practically 
required  for  the  purpose  of  taxation,  or  shews  that 
the  name  of  the  court  in  which  the  business  was  done 
would  have  been  of  use  to  him.  Coohe  v.  GUlard, 
22  Law  J.  Rep.  (n.s.)  Q-B.  90;  1  E.  &  B.  26. 

The  reason  for  requiring  the  name  of  the  court  to 
be  stated,  which  prevailed  under  the  2  Geo.  3.  c.  23, 
does  not  exist  since  the  6  &  7  Vict.  c.  73,  and  since 
the  scale  of  allowances  has  become  uniform  in  all  the 
superior  courts  of  law.     Ibid. 

SemMe that  a  bill  of  costs  which  is  defective  as  to 

part  of  the  items  contained  in  it,  may  be  good  as  to 
the  residue,  so  as  to  entitle  the  attorney  to  recover 
the  amount  as  to  which  a  sufficient  bill  of  costs  has 
been  delivered.     Ibid, 

[And  see  Phipps  v.  DoMiney,  ante,  {a).] 

(c)  Taxation  of. 
(1)  In  general. 

The  defendant,  in  June  1853,  retained  the  plaintiff, 
an  attorney,  to  conduct  an  action  for  him,  and  in  July 
obtained  an  order  to  sue  in  formd  pa/u/peris.  On  the 
8th  of  December  an  order  for  dispaupering  him  was 
obtained  from  the  Master  of  the  Rolls,  who  ordered 
it  to  relate  back  to  the  31st  of  October,  at  which  time 
the  defendant  became  possessed  of  property  on  the 
death  of  his  father.  The  defendant  whilst  the  pauper 
order  was  in  force  had  stated  to  the  plaintiff  that  he 
would  pay  his  costs  on  his  father's  death : — Held, 
that  as  the  dispaupering  order  only  related  to  the 
litigating  parties  and  not  to  their  attorney,  the  plain- 
tiff was  not  entitled  to  claim  from  the  defendant 
payment  of  the  costs  incurred  between  the  31st  of 
October  and  the  8th  of  Dec^lnOer;  that  the  defen- 
dant's promise  to  pay  the  same  was  nmdmn  pactmti, 
and  that  the  plaintiff  was  not  entitled  to  be  paid  his 
charges  for  copying,  nor  for  counsel's  fees  which  he 
had  not  paid.  HoPmes  v.  Penney,  23  Law  J.  Rep. 
(N.s.)  Exch.  132;  9  Exch.  Rep.  584. 

Messrs.  S,  solicitors,  promised,  by  letter,  to  con- 
duct the  professional  business  in  which  F  might  be 
concerned  "  personally  or  otherwise,"  upon  the  terms 
of  receiving  agency  charges.  F  was  a  solicitor,  but 
he  had  omitted  to  take  out  his  certificate;  at  that 
time  he  was  interested  in  a  suit  which  he  had  pro- 
cured to  be  instituted  against  himself,  for  the  purpose 
of  administering  the  estate  of  a  testatrix,  whose  exe- 
cutor he  was,  and  in  whose  estate  he  was  beneficially 
interested.'  Upon  the  completion  of  this  business, 
Messrs.  S  obtained  the  whole  of  the  money  belong- 
ing to  F  out  of  court;  they  repudiated  theletter,  and 
insisted  upon  their  right  to  costs  as  between  solicitor 
and  client;  they  also  refused  all  accounts,  and  never 
delivered  any  bills  of  costs.  Upon  a  bill  by  F, — Held, 
that  the  letter  was  a  valid  agreement;  that  Messrs. 
S  were  not  entitled  to  higher  charges  because  F  was 
uncertificated;  that  his  being  uncertificated  was  im- 
material, as  such  an  agreement  was  legal  if  made 
with  any  client;  that  the  transaction  was  such  that 
it  could  not  be  taxed  under  the  common  order;  and 
that  it  was  necessary  to  file  a  bill  and  abandon  the 


common  order  which  had  been  obtained  for  taxation; 
and  a  reference  was  directed  to  the  taxing  Master  to 
tax  the  bill  of  costs  as  between  principal  and  agent. 
Foley  V.  Smith,  20  Law  J.  Rep.  (n.s.)  Chanc.  621. 

F  had  also  mortgaged  his  interest  to  Messrs.  S  to 
secure asum  of  150i.,  which  tliey  were  to  pay  for  F; 
but  though  they  omitted  to  make  the  payment,  and 
retained  that  with  other  money  in  their  hands,  the 
Court  treated  it  as  an  ordinary  sum  of  money  in 
hand,  and  declined  to  direct  the  taxing  Master  to 
allow  the  plaintiff  interest  upon  those  sums,  though 
the  mortgage,  which  was  to  include  them,  was  bear- 
ing interest.     Ibid. 

A  solicitor,  who  sold  his  business,  but  who  con- 
tinued to  conduct  a  suit  in  Chancery  in  the  office  as 
the  agent  of  one  of  the  plaintiffs,  independently  of 
the  solicitor  who  had  purchased  the  business,  will  not 
be  allowed  to  deny  his  agency,  or  to  strike  from  the 
bills  of  costs  of  such  solicitor  the  costs  of  proceed- 
ings which  had  been  incurred  by  a  mistake  made  in 
conducting  the  cause;  and  a  petition  for  the  taxation 
of  the  bills  of  costs  under  special  circumstances  was 
dismissed,  with  costs.  In  re  Gedye,  20  Law  J.  Rep. 
(n.s.)  Chanc.  410;  14  Beav.  56. 

In  the  taxation  of  costs  the  taxing  Master  has 
authority,  under  the  statute  6  &  7  Vict.  c.  73,  to 
disallow  the  charges  for  an  action  which  he  in  his  dis- 
cretion considers  to  have  been  improperly  brought. 
Ibid. 

The  statute  14  &  15  Vict.  c.  83.  constituting  the 
Court  of  Appeal,  not  pointing  out  what  is  to  be  done 
as  to  costs,  where,  in  consequence  of  the  Judges 
differing  in  opinion,  the  decision  of  the  Court  below 
is  affirmed,  such  costs  follow  the  result  of  the  appeal. 
In  re  Clarice,  21  Law  J.  Rep.  (h.s.)  Chanc.  20;  IDe 
Gex,  M.  &  G.  43. 

Solicitors  in  London  were  appointed  to  a  projected 
company.  Other  solicitors  were  appointed  as  local 
solicitors,  and  were  directed  to  prepare  the  notices  to 
landowners,  and  other  matters  connected  with  the 
local  board.  Errors  were  discovered  in  these,  and 
the  scheme  was  ultimately  abandoned.  The  London 
solicitors  in  their  bill  of  costs  charged  for  the  prepa- 
ration of  these  notices,  and  the  taxing  Master  allow- 
ed them.  The  Master  of  the  Rolls  disallowed  the 
claim,  and  "  directed"  the  solicitors  to  establish  their 
right  at  law,  on  the  ground  that  the  facts  were  disr 
puted,  and  that  on  the  facts,  so  far  as  they  were  as- 
certained, there  were  questions  of  law  to  he  decided. 
On  appeal  the  claim  was  disallowed  until  it  should  be 
established  at  law,  and  the  solicitors  "  were  to  be  at 
liberty"  to  bring  such  action  as  they  might  be  ad- 
vised. In  re  Bwreliell,  21  Law  J.  Rep.  (n.s.)  Chanc. 
236. 

J  F,  a  writer  to  the  Signet  in  Edinburgh,  em- 
ployed P,  a  solicitor,  as  his  agent  in  London,  and 
introduced  to  him  business  of  some  importance, 
which  a  client  of  his  had  in  England.  P,  by  letter, 
promised  to  allow  J  F  one  half  of  the  profits  of  all 
such  business,  so  long  as  he  should  retain  the  same, 
directly  or  indirectly.  Upon  the  discovery  of  this  by 
the  client,  who  had  obtained  an  order  for  the  taxa- 
tion of  P's  bills  of  costs,  he  presented  a  petition, 
asking  that  the  taxing  Master  might  disallow  all 
such  share  of  the  charges  as  P  had  promised  to  pay 
to  J  F  : — Held,  that  if  the  agreement  was  illegal,  it 
could  not  be  enforced  by  J  F;  that  the  22  Geo.  2. 
c.  46.  s.  11,  being  a  penal  act,  must  be  construed 
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strictly;  that  the  business  having  been  done,  the 
solicitor  was  entitled  to  payment,  and  that  the  client 
could  not  avail  himself  of  the  letter  to  refuse  pay- 
ment, or  insist  upon  deducting  from  the  bills  of 
costs  what  P  had  promised  to  allow  to  J  F,  and  that 
the  production  of  the  documents,  relating  to  the 
bills  of  costs,  ought  to  be  left  to  the  discretion  of  the 
taxing  Master;  and  the  petition  was  dismissed,  with 
costs.  Oordon  v.  Dalzell,  21  Law  J.  Eep.  (n.s.) 
Chanc.  206;  15  Beav.  361. 

A  claim  filed  by  a  sohcitor  to  enforce  a  security 
for  costs  pending  taxation  of  one  bill,  and  before  the 
delivery  of  other  bills,  will  be  dismissed,  with  costs; 
but  without  prejudice  to  other  proceedings  after 
the  amount  due  is  ascertained.  Waugh,  v.  Waddell, 
22  Law  J.  Eep.  (n.s.)  Chanc.  612;  16  Beav.  521. 

A  married  woman  gave  her  solicitors  a  written 
paper,  charging  her  separate  estate  with  former  and 
future  bills  of  costs  incurred  in  respect  of  her  separate 
estate.  She  afterwards  discharged  them,  and  upon 
her  applying  that  they  might  deliver  their  bills,  she 
was  opposed  and  ordered  to  give  further  security 
for  payment  of  what  should  be  found  due  on  taxa- 
tion. Upon  delivery  of  one  of  the  bills,  she  obtained 
an  order  to  tax  it,  but  before  the  amount  was  ascer- 
tained the  solicitors  filed  a  claim  to  enforce  generally 
the  security  she  had  given  to  them: — Held,  that 
the  claim  must  be  dismissed,  and  that  it  could  not 
be  retained  until  the  amount  of  the  costs  was  ascer- 
tained.    Ibid. 

A  solicitor  was  separately  retained  by  more  than 
one  defendant  to  a  suit,  and  upon  the  application  of 
one  of  such  defendants  his  bill  of  costs  was  ordered 
to  be  taxed;  the  taxing  officer  allowed,  as  against 
the  defendant  on  whose  application  the  taxation  was 
ordered,  only  a  proportionate  part  of  the  charges  of 
proceedings  which  were  common  to  all  of  those 
defendants,  although  those  charges  were  not  in- 
creased by  the  proceedings  having  been  taken  on 
behalf  of  all  such  defendants.  Upon  appeal,  first, 
to  one  of  the  Vice  Chancellors,  and  secondly  to  this 
Court,  the  certificate  of  the  taxing  Master  was 
affirmed;  but  as  the  second  appeal  was  made  at  the 
suggestion  of  the  Vice  Chancellor,  it  was  dismissed 
without  costs.  Ex  parte  Ford,  in  re  Colquhown, 
23  Law  J.  Rep.  (n.s.)  Chanc.  515;  5  De  Gex,  M. 
&  G.  35;  22  Law  J.  Rep.  (n  s.)  Chanc.  484;  1  Sm. 
&  G.  App.  i. 

A  solicitor,  one  of  three  trustees,  appointing 
another  solicitor  to  act  for  him  on  agency  terms, 
does  BO  for  the  benefit  of  the  trust,  although  it  be 
done  with  the  consent  of  his  co-trustees;  and  any 
advantage  which  may  arise  to  him  by  the  contract 
is  for  the  benefit  of  the  trust  estate : Held,  there- 
fore, that  a  taxation  of  the  solicitor's  costs  was  pro- 
perly made  as  between  principal  and  agent,  instead 
of  solicitor  and  client.  In  re  Taylor,  23  Law  J. 
Rep.  (n.s.)  Chanc.  857;  18  Beav.  165. 

A  mortgagor  is  not  liable  to  pay  the  costs  of 
business  unnecessarily  done  in  respect  of  the  mort- 
gage on  behalf  of  the  mortgagee;  neither  is  the 
mortgagee  bound  to  pay  the  costs  of  such  business 
when  done  by  his  solicitor  of  his  own  mere  motion 
under  a  general  authority,  but  without  the  particular 
authority  of  his  client.  In  re  Barrow,  24  Law  J. 
Rep.  (ns.)  Chanc.  126;  17  Beav.  547. 

An  agreement  by  a  solicitor  with  his  client  for  the 
payment  of  a  fixed  sum  in  lieu  of  costs,  will,  although 


no  bill  be  delivered,  be  enforced,  and  the  intention 
of  the  parties  carried  into  efiect,  and  that  although 
the  agreement  contained  mistakes  not  only  in  name, 
but  also  as  to  the  rights  of  the  client,  which,  if  con- 
strued strictly,  would  deprive  the  solicitor  of  all 
right  to  relief.  In  the  present  case,  the  agreement 
made  the  sum  payable  upon  a  future  contingent 
event;  it  was  obtained  without  fraud  or  pressure; 
the  defendant  had  received  the  full  benefit  of  it; 
and  it  was  impossible  to  restore  the  parties  to  the 
position  they  respectively  held  at  the  time  it  was 
entered  into.  Stedman  v.  Oollett,  24  Law  J.  Rep. 
(n.s.)  Chanc.  113;  17  Beav.  608. 

Under  an  order  to  tax,  the  Master  may  take  an 
account  of  the  receipts  of  the  solicitor  on  account  of 
interest  received  by  him,  but  he  cannot  charge  him 
with  the  profits  made  from  monies  of  his  clients  in 
his  hands.     In  re  Savery,  13  Beav.  424. 

A  sum  of  money  having,  on  taxation,  been  found 
due  from  a  solicitor  to  his  client,  the  solicitor  was 
ordered  to  pay  the  costs  of  the  application  for  the 
second  order  for  payment.  Re  Baviibrigge,  14 
Beav.  645. 

On  taxation  a  solicitor  cannot  be  charged  with 
interest  on  balances  in  hand;  but  a  solicitor  having 
debited  himself  with  interest  in  his  cash  account 
rendered, — Held,  that  the  Master  ought  to  have 
charged  him.     In  re  Savery,  15  Beav.  58. 

An  agreement  pending  a  litigation  that  a  solicitor 
shall  be  entitled  to  compound  interest  on  his  demand 
cannot  be  supported.  In  1851  A  and  B  agreed  to 
charge  their  real  estates  with  the  amount  of  costs 
due  to  their  solicitor  with  annual  rests.  The  soli- 
citor instituted  a  suit  to  enforce  the  lien,  and  the 
client  presented  a  petition  for  taxation.  The  Court 
made  the  usual  order  for  taxation,  with  a  direction 
to  the  Master  to  ascertain  the  amount  due  in  1851, 
but  held  itself  incompetent  on  this  occasion  to  deal 
with  the  question  of  lien.  In  re  Moss,  17  Beav. 
346. 

Principles  and  practice  in  the  taxing  Master's 
office  and  before  the  Court  in  cases  of  taxation. 
Ibid. 

The  Court  will  only  determine  questions  on  items 
in  a  bill  of  costs  which  involve  some  principle,  and 
not  those  relating  to  quavivm,  only.  Ee  Catlvn,  18 
Beav.  508. 

A  solicitor,  in  1849,  agreed  to  charge  sums  out  of 
pocket  only,  provided  the  client  was  unable  to  re- 
cover the  proper  costs  in  the  business.  A  taxation 
was  ordered  of  a  bill  for  business  in  1853,  in  the 
usual  terms,  and  without  determining  any  question 
as  to  the  agreement.    Re  Ransom,  18  Beav.  220. 

An  agreement  to  charge  only  costs  out  of  pocket 
does  not  preclude  taxation.     Ibid. 

A  client,  when  he  retained  a  solicitor,  expressed 
himself  dissatisfied  with  the  usual  mode  of  remu- 
nerating solicitors,  but  no  definite  arrangement  was 
made  as  to  any  other  mode  of  remuneration.  Sub- 
sequently, the  sohcitor,  in  a  letter  to  the  client, 
stated  that, "  Until  I  have  the  pleasure  of  seeing  you 
and  of  finally  making  some  general  and  well-under- 
stood arrangement  with  you  on  the  subject  of  costs, 
it  shall  be  understood  on  my  part  that,  beyond  costs 
out  of  pocket,  I  have  no  claim  upon  you  personally." 
No  arrangement  was  ever  made,  though  the  subject 
was  often  alluded  to  by  the  solicitor  :_Held,  that 
this  did  not  amount  to  a  concluded  agreement  by  the 
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solicitor  to  claim  nothing  as  of  right  but  costs  out  of 
pocket.     Wilson  v.  Em/mett,  1 9  Beav.  233. 

Costs  of  a  journey  to  Paris  to  obtain  the  execution 
of  a  deed  disallowed,  beyond  the  expense  of  doing 
it  through  an  agent.    In  re  Beavan,  20  Beav.  1 46. 

By  error  and  mistake  some  items  were  omitted 
from  and  others  undercharged  and  overcharged  in  a 
bill  of  costs  referred  for  taxation.  On  a  petition  by 
the  executor  of  the  solicitor,  liberty  was  given  to 
insert  the  omitted  items  and  increase  those  under- 
charged, but  he  was  not  allowed  to  decrease  the 
overcharges,  and  the  costs  of  the  application  were 
ordered  to  be  paid  by  the  petitioner.  Pending  a 
taxation  both  the  solicitor  and  client  died,  the 
reference  was  revived,  and  the  taxation  continued 
between  the  representatives.  Ee  WhaMey,  20  Beav. 
576. 

(2)  What  Bills  are  Taxable. 

A  married  woman  having  separate  estate  is  within 
the  6  &  7  Vict.  c.  73.  with  respect  to  the  taxation  of 
costs.  Waugli  v.  TFitdtfeH,  22  Law  J.  Rep.  (n.s.) 
Chanc.  612;  16  Beav.  521. 

A  Court  of  equity  has  jurisdiction  to  direct  the 
taxation  of  the  bill  of  costs  of  a  solicitor  acting  as 
agent  for  a  person  in  the  court  of  a  revising  barrister, 
and  at  an  election  for  the  purpose  of  promoting  his 
return  as  a  member  of  parliament  In  re  AnSrew, 
23  Law  J.  Rep.  (n.s.)  Chanc.  129;  17  Beav.  510. 

(3)  Order  of  course  for  vmder  6  <fc  7  Vict.  c.  73. 

A  solicitor,  acting  on  behalf  of  mortgagees,  sold 
the  mortgaged  premises,  and  on  the  27th  of  June 
1850,  he  retained  the  amount  of  his  bill  of  costs  out 
of  the  proceeds  of  the  sale.  On  the  29th  of  June 
1850  he  sent  a  copy  of  the  bill  to  the  solicitor  of 
the  mortgagor,  and  on  the  27th  of  June  1851  the 
mortgagor  applied  for  an  order  for  taxation : — Held, 
that  the  taxation  might  have  been  had  upon  the 
common  order;  that  the  petition  was  presented  in 
time  ;  that  it  could  scarcely  be  considered  a  pay- 
ment of  the  bill  of  costs  until  the  petitioner  had  the 
means  of  knowing  the  amount  of  the  surplus,  and 
that  he  was  entitled  to  taxation,  but  that  he  must 
pay  the  costs  beyond  the  costs  of  the  common  order. 
In  re  Steele,  20  Law  J.  Rep.  (n.s.)  Chanc.  562. 

An  order  of  course  to  tax  solicitors'  bills  of  costs 
obtained  by  a  married  woman  without  the  inter- 
vention of  a  next  friend, — Held,  irregular,  and 
though  the  solicitors  held  some  security  from  her  for 
costs,  it  was  discharged,  if  further  security  was  not 
given.  In  re  Waugh,  21  Law  J.  Rep.  (n.s.)  Chanc. 
667  ;  15  Beav.  508. 

The  non-compliance  with  an  order,  made  upon 
terms  at  law,  to  tax  a  solicitor's  bill  of  costs,  and 
the  failure  of  other  proceedings  at  law  to  obtain  re- 
newed orders,  are  facts  which  ought  to  have  been 
stated  when  applying  for  an  order  of  course  to  tax 
a  solicitor's  bill  of  costs  in  equity  ;  and  the  omission 
to  state  those  facts  is  a  ground  for  discharging  the 
order,  though  the  party  might  be  entitled  to  an  order 
upon  a  special  application.  In  re  Qed/ije,  21  Law  J. 
Rep.  (N.S..)  Chanc.  430;  15  Beav.  254. 

How  far  a  judgment  signed  at  law  for  default  will 
prevent  the  obtaining  an  order  of  course  in  the  Court 
of  Chancery:  and  whether  such  order,  if  granted, 
will  not  stay  execution  on  such  judgment — guoere. 
Ibid. 


A  party  applying  for  an  order  of  course  should 
state  everything  which  can  have  a  bearing  on  the 
matter,  otherwise  the  order  will  be  discharged.  In  re 
Walker,  14  Beav.  227. 

A  B  employed  a  solicitor  in  the  matter  of  a  mort- 
gage, and  there  was  a  dispute  between  them  whether 
he  was  not  also  liable  for  the  costs  of  legal  proceedings 
taken  in  the  name  of  a  third  party.  A  B  obtained 
ex  parte  at  the  Rolls  an  order  for  taxation;  he 
stated,  however,  the  mortgage  transaction  alone,  and 
suppressed  the  other  matters.  The  order  was  dis- 
charged on  the  ground  of  the  suppression.     Ibid. 

After  payment  an  order  of  course  for  taxation  is 
irregular.    Re  Wvaterhottom,  15  Beav.  80. 

The  rule  that  on  application  for  orders  of  course 
all  material  facts  must  be  stated,  is  to  be  strictly  ad- 
hered to.     Ibid. 

Upon  an  arbitration  between  A  and  B,  A's  costs 
were  directed  to  be  paid  by  B,  and  were  moderated 
by  the  arbitrator  and  paid.  A  afterwards  obtained 
an  order  of  course  to  tax  his  solicitors'  bills  of  costs, 
suppressing  these  facts.  The  order  was  discharged. 
Ibid. 

An  order  of  course  for  taxation  was  refused  at 
the  Secretary's  office,  but  the  Court,  on  a  special  ap- 
plication, thought  that  it  was  a  proper  case  for  an 
order  of  course : — Held,  that  the  costs  ought  to 
follow  the  result  of  the  taxation.  In  a  doubtful 
case  the  client  should  apply  to  the  solicitor  for  his 
consent  to  an  order  of  course.  Re  Taylor,  15  Beav. 
145. 

An  order  of  course  was  obtained  for  the  taxation 
of  two  bills  of  costs.  One  had  been  paid,  and  the 
fact  had  been  suppressed.  The  Court  discharged 
the  order  altogether.    In  re  Hinton,  16  Beav.  192. 

Where  a  solicitor  is  retained  by  two  persons 
jointly,  an  application  for  taxation  by  one,  in  the 
absence  of  the  other,  should  not  be  made  as  of 
course.    Re  Zewin,  16  Beav.  608. 

The  taxation  under  the  38th  section,  or  the 
"  third  party  liable  clause,"  is  by  order  of  course : 
but  under  the  39th  section,  or  "  third  party  in- 
terested clause,"  the  application  is  special.  Re 
Straford,  16  Beav.  27. 

A  sohcitor  entered  into  a  special  agreement  with 
his  client  for  interest  on  his  bill  with  annual  rests, 
and  for  a  charge  on  the  estate  recovered : — Held, 
that  this  was  not  a  proper  case  for  an  order  of  course 
for  taxation,  and  such  an  order  was  discharged.  Re 
Moss,  17  Beav.  59. 

A  solicitor  ordered  to  pay  the  costs  of  a  special 
petition  rendered  necessary  by  his  refusal  to  consent 
to  the  common  order  for  delivery  of  his  bill,  and  for 
its  taxation.    ReAdamson,  18  Beav.  460. 

Variation  in  common  form  of  the  order  of  course 
to  deliver  and  tax  a  solicitor's  bill.  Re  Smith,  19 
Beav.  329. 

In  December  an  account  was  signed  by  a  client, 
one  item  of  which  was  the  amount  of  a  biU  of  costs 
previously  delivered.  The  balance  was  paid  over  a 
month  after.  Four  months  afterwards  the  client, 
suppressing  the  settlement,  obtained  an  order  of 
course  to  tax.  The  order  was  discharged.  Re  Hol- 
land, 19  Beav.  314. 

A,  the  next  friend  of  infants  in  a  suit,  employed  B 
as  solicitor  therein  and  in  other  matters.  An  order 
was  made  in  the  suit  for  the  taxation  and  payment 
to  B  of  his  costs  of  suit.    Before  this  had  been  done. 
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A  obtained  ex  parte  an  order  to  tax  B'a  bill  in  ail 
the  matters  in  which  he  had  been  employed  for  A  : — 
Held,  that  the  order  was  regular.  In  re  Flwker,  20 
Beav.  143. 

(4)  Upon  Special  Circumstances  after  Expiration 
of  a  Tear. 

After  more  than  twelve  months  from  the  delivery 
of  unsigned  bills  the  client  applied  for  their  taxation : 

Held,  that  he  was  not  entitled,  except  on  shewing 

sufficient  "  special  circumstances."  In  re  Qedye,  20 
Law  J.  Rep.  (n.s.)  Chanc.  410 ;  14  Beav.  56. 

The  possession  of  the  papers  in  a  cause  is  not  a 
sufficient  special  circumstance  to  warrant  the  taxa- 
tion of  a  bill  delivered  more  than  twelve  months. 
Ibid. 

A  client  having  withdrawn  from  a  litigation  hia 
solicitor  agreed  to  take  one-third  of  his  bill  in  full 
discharge  if  the  suit  (which  was  to  be  carried  on  for 
the  benefit  of  another  party)  failed,  and  the  client 
agreed  to  pay  the  remaining  two-thirds  if  it  suc- 
ceeded. The  Court  refused,  eight  years  afterwards, 
when  the  suit  had  succeeded,  to  open  the  transac- 
tion by  ordering  a  taxation  of  the  bill.  In  re  Moss, 
17  Beav.  340. 

Taxation  ordered  of  an  unpaid  bill  of  costs,  eigh- 
teen months  after  its  delivery,  "  the  special  circum- 
stances" being  that  it  was  delivered  long  after  appli- 
cation for  it,  on  the  eve  of  the  client  going  abroad, 
and  contained  substantial  overcharges  not  acquiesced 
in.    Be  Williams,  IS  Beav.  417. 

Where  special  circumstances  are  relied  upon  as  a 
ground  for  taxation  after  the  prescribed  time,  they 
must  be  such  as  the  client  could  not  have  reasonably 
availed  himself  of  sooner.  In  re  Barnard,  Ex  parte 
Wetherell,  2  De  Gex,  M.  &  G.  359:  overruling  16 
Beav.  5. 

Semhle — that  mere  overcharge  is  not  a  special  cir- 
cumstance within  the  meaning  of  the  act.     Ibid, 

A  solicitor  delivered  to  the  directors  of  an  abortive 
railway  company  his  bill  of  costs  No.  1.  It  was 
perused  by  an  experienced  solicitor  named  by  the 
solicitor  retained  at  the  request  of  the  directors,  and 
items  were  taxed  ofF,leaving  275/.  5j.  5rf.  astheamount 
due.  The  directors  paid  200Z.  on  account,  leaving  a 
balance  of  75/.  5*.  5d.  due.  An  order  to  wind  up 
the  company  under  the  Winding-up  Acts  was  obtain- 
ed, and  the  solicitor  claimed  a  lien  on  the  papers  for 
his  costs.  He  delivered  a  bill  of  costs  No.  2,  com- 
mencing with  the  balance  of  151.  5s.  5d.,  amounting 
to  233/.  9s.  \0d.  On  the  petition  of  the  official 
manager  seeking  the  taxation  of  the  solicitor's  bills 
of  costs  No.  1.  and  No.  2,  it  appeared  that  the  bill 
of  costs  No.  1 .  had  been  duly  delivered  more  than 
twelve  months  before  the  date  of  the  petition  to  tax : 
— Held,  that  No.  1.  bill  could  not  be  taxed  except 
under  special  circumstances  which  did  not  exist  in  this 
case,  and  the  Court  ordered  bill  No.  2.  to  be  taxed, 
directing  the  Master  not  to  investigate  the  accuracy  of 
the  balance  of  bill  No.  1.  with  which  bill  No.  2.  com- 
menced, further  than  to  ascertain  that  that  balance 
had  not  in  fact  been  paid.  Ex  parte  QuUter,  in  re 
James,  4  De  Gex  &  Sm.  183. 

(5)  Upon  Special  Circumstwnces  after  Payment. 

Where  a  Judge  at  chambers  has  made  an  order, 
under  the  6  &  7  Vict.  c.  73.  n.  41,  referring  an  attor- 
ney's bill  for  taxation  after  payment  of  the  amount, 


the  Court  will  not  review  that  decision  where  the 
Court  is  not  informed  of  the  amount.  In  re  Dearden, 
23  Law  J.  Eep.  (n.s.)  Exch.  14;  9  Exch.  Rep.  210. 

Where  an  attorney's  bill  is  paid  in  order  to  obtain 
possession  of  deeds,  and  an  intention  is  at  the  same 
time  expressed  to  have  the  bill  taxed,  an  order  will  he 
made  to  refer  the  bill  for  taxation— jjer  Martin,  B. 
Ibid. 

The  rule  laid  down  in  Be  Sarrison  (16  Law  J. 
Rep.  (n.s.)  Chanc.  170.)  cannot  be  supported.    Ibid. 

A  solicitor  to  a  railway  company,  provisionally 
registered,  brought  an  action  against  three  of  the 
managing  directors,  for  the  amount  of  his  bill  of  costs, 
and  recovered  judgment.  An  order  was  afterwards 
obtained  for  winding  up  the  company  under  the  act, 
and  a  petition  was  then  presented  by  the  official 
manager  for  taxing  the  solictor's  bill  under  the  sta- 
tute 6  &  7  Vict.  c.  73,  on  the  ground  of  excessive 

charges: Held,  that  the  Court  could  not  be  called 

upon  to  examine  the  items  of  a  bill  to  ascertain 
their  correctness,  and  that  an  allegation  of  excessive 
charges  was  not  such  a  special  circumstance  as  to  bring 
the  case  within  the  38th  section  of  the  act.  Petition 
dismissed  with  costs.  In  re  the  Shrewsbwy  and 
Leicester  Bail.  Co.,  in  re  Yardy,  20  Law  J.  Rep. 
(n.s.)  Chanc.  32S. 

A  receiver  in  a  suit  assigned  diridends  to  which  she 
was  entitled  for  life,  to  her  sureties  as  security  for 
their  bond.  The  receiver  paid  the  balance  found  due 
ftom  her  into  court,  and  the  recognizances  were 
ordered  to  be  vacated.  The  sureties  refused  to  re- 
assign the  dividends.  The  solicitors  of  the  sureties 
delivered  bills  of  costs  incurred  by  them  in  the  suit. 
The  receiver  had  borrowed  money  for  her  support, 
and  for  the  support  of  her  children,  and  had  executed 
a  warrant  of  attorney,  upon  which  judgment  was 
entered  up.  The  creditor  threatened  execution,  and 
in  order  to  obtain  the  dividends  the  receiver  paid  the 
bills  of  costs  out  of  the  dividends  which  had  accumu- 
lated in  the  hands  of  the  trustees  of  the  settlement, 
but  gave  notice  that  she  did  so  under  protest,  and 
without  prejudiceto  herrights.  A  correspondence  had 
taken  place  between  the  solicitors  of  the  parties  re- 
specting taxation;  which  ended  in  the  receiver  agree- 
ing to  pay  the  costs  of  it.  The  payment  was  made  on 
the  14th  of  August  1850,  and  on  the  7th  of  June 
1851  the  receiver  petitioned  at  the  Rolls  for  an  order 
under  the  statute  6  &  7  Vict.  c.  73,  for  the  taxation 
of  the  bill,  alleging  that  it  was  paid  under  pressure, 
and  with  protest,  but  the  petition  was  dismissed;  and 
on  appeal  the  decision  below  was  affirmed,  but  with- 
out costs,  the  authorities  being  conflicting.  In  re 
Brown,  21  Law  J.  Rep.  (n.s.)  Chanc.  442;  1  De 
Gex,  M.  &  G.  322;  15  Beav.  61. 

A  solicitor  to  assignees  delivered  his  bill  of  costs  to 
the  registrar  who  taxed  it,  and  the  same  was  then 
paid  by  the  official  assignee,  and  the  amount  was 
allowed  in  his  account.  After  more  than  a  year,  the 
bill  was  ordered  by  the  Commissioner  to  be  taxed  by 
the  taxing  Master,  but,  on  appeal,  the  order  was  dis- 
charged. "Special  circumstances"  in  Lord  Lang- 
dale's  Act  (6  &  7  Vict.  c.  73.)  mean  circumstances 
of  fraud;  and  if  none  can  be  shewn,  a  bill  is  not 
taxable  after  a  year, — per  Lord  Cramworik.  Ex  parte 
Petnberton,  inre  Tyther,  22  Law  J.  Rep.  (n.s.)  Bankr. 
76;  2  DeGex,  M.  &G.  960. 

Solicitors  for  mortgagees  delivered  their '  bill  of 
costs  to  the  mortgagor,  who  was  about  to  pay  off  the 
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mortgage,  the  costs  amounting  to  IBl.  An  appoint- 
ment was  made  for  the  completion  on  the  next  day 
but  one,  on  which  day  the  mortgage-money  and 
interest  and  10/.,  part  of  the  costs,  were  paid,  but 
the  solicitors  refused  to  give  up  the  deeds  until  the 
remaining  HI,  was  paid.  Subsequently,  the  8/.  was 
paid,  and  the  deeds  were  delivered  up  to  the  mort- 
gaaor.  The  mortgagor  alleging  pressure  and  over- 
charge, petitioned  for  taxation,  under  the  Attornies 
and  Solicitors  Act  (6  &  7  Vict.  c.  73),  bat  the 
petition  was  dismissed,  with  costs.  Ex  parte 
Barton,  in  re  Finch,  22  Law  J.  Rep.  (n.s.) 
<;!hanc.  670;  4  De  Gex,  M.  &  G.  108:  affirming  16 
Beav.  585. 

The  solicitor  of  a  mortgagee,  at  «.  meeting  to 
execute  the  mortgage  deeds,  by  directing  the  solicitor 
of  the  mortgagor  to  draw  cheques  on  account  of  the 
money  to  be  advanced  for  the  payment  of  divers 
bills  of  costs  owing  to  him,  across  which  he  required 
the  mortgagee  to  sign  her  name  at  the  back,  at  once 
withdraws  his  protection,  and  subjects  the  client 
and  mortgagee  to  constraint  and  undue  influence 
amounting  to  pressure,  which,  notwithstanding  pay' 
ment,  will  render  the  bills  liable  to  taxation.  In  re 
Abbott,  23  Law  J.  Rep.  (w.s.)  Chanc.  955;  18 
Beav.  393. 

A  solicitor  delivered  his  bill  to  his  client,  and  by 
letter  informed  him  that  payment  might  be  post, 
poned  if  taxation  were  intended.  The  client  gave 
the  solicitor  security  for  the  bill,  but  no  money  was 
paid  in  respect  of  it : — Held,  that  this  was  pay- 
ment within  the  meaning  of  the  4l8t  section  of  the 
6  &  7  Vict.  c.  73.  Ex  parte  Turner,  in  re  Boyle, 
•24:  Law  J.  Rep.  (n.s.)  Chanc.  71 ;  5  De  Gex,  M.  & 
G.  540. 

The  client  joined  in  the  transfer  of  the  security  so 
given,  and  in  the  commencement  of  other  matters 
employed  the  same  sohcitor,  and  in  their  completion 
employed  another  solicitor,  and  paid  the  second  bill 
of  costs: — Held,  that  these  were  not  special  circum- 
stances to  justify  the  taxation  of  the  bill  of  costs. 
Ibid. 

Unless  overcharge  amount  to  fraud,  the  Court 
will  not  refer  bills  of  costs  for  taxation  after  payment. 
Ibid. 

The  transaction  of  unnecessary  business  by  a 
solicitor  on  behalf  of  a  client  is  a  ground  for  directing 
the  taxation  of  his  bill  of  costs,  although  it  has  been 
paid.  In  re  Barrow,  24  Law  J.  Rep.  (n.s.)  Chanc. 
126;  17  Beav.  547. 

The  Court,  notwithstanding  there  was  not  such 
pressure  or  such  allegations  and  proof  of  overcharges 
as  have  been  usually  relied  on  in  such  cases,  ordered 
the  taxation  of  a  solicitor's  bill  after  payment.  In 
re  Blackmore,  13  Beav.  154. 

Taxation  of  a  bill,  paid  under  protest,  on  the 
ground  of  overcharges,  and  that  the  solicitor  had 
refused  to  part  with  the  title-deeds  until  payment, 
refused,  with  costs,  it  not  appearing  how  long  the  bill 
had  been  delivered  before  payment.  Be  Mash,  15 
Beav.  83. 

The  principle  of  payment  after  taxation  is  not  to 
be  extended.     Ibid. 

The  rule  of  the  Court  is,  that,  to  obtain  a  taxation 
after  payment,  there  must  be  both  overcharge  and 
pressure,  or  overcharge  so  gross  as  to  amount  to  fraud: 
Be  Hubba/rd,  IS  Beav.  251. 

A  solicitor  is  not  bound  to  do  that  on  the  under- 
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tailing  of  the  opposite  solicitor  which  the  latter  is 
not  entitled  to  as  of  right.     Ibid. 

The  cases  of  taxation  after  payment  on  the  ground 
of  pressure  are  not  to  be  extended.     Ibid. 

A,  the  mortgagor's  solicitor,  sent  a  re-conveyance 
to  B,  the  mortgagee's  solicitor,  for  execution  un- 
stamped. On  the  23rd  of  August  B  delivered  his 
bill  of  costs,  which  was  objected  to;  and  on  the  10th 
of  September  A  applied  to  B  for  the  loan  of  the 
deed  to  get  it  stamped,  on  his  undertaking  to  return 
it,  which  was  refused,  and  on  the  18th  of  September 
the  mortgage  and  bill  were  paid.  The  mortgagor 
afterwards  applied  for  a  taxation,  and  the  pressure 
relied  on  was  that  he  had  been  compelled  to  pay 
the  bill  in  order  to  get  the  re-conveyance  stamped, 
and  avoid  the  penalties;  and,  secondly,  that  no 
taxation  could  be  had  in  the  long  vacation.  He 
also  alleged  overcharges,  which  were  not  clearly 
made  out.  The  application  was  refused  with  costs. 
Ibid. 

A  bill  of  costs  was  delivered  on  the  day  appointed 
to  complete  the  transfer  of  a  mortgage.  It  was 
objected  to,  but  the  solicitor  of  the  mortgagee  refused 
to  complete  until  payment.  The  mortgagor  paid  it, 
but  it  was  afterwards  ordered  to  be  taxed.  Be 
PhiVpotts,  1 8  Beav.  84. 

Upon  paying  off  a  mortgage,  the  bill  of  the 
mortgagee's  solicitor,  though  objected  to,  was  paid 
in  full,  the  solicitor  undertaking  *'  to  refund "  so 
much  of  "  the  mortgagee's  law  charges  as  might  be 
found  to  be  in  excess  of  what  they  were  entitled  to 
receive": — Held,  that  the  Court  would  enforce  the 
undertaking,  upon  petition,  by  ordering  a  taxation, 
and  that  it  was  to  be  as  between  the  mortgagor  and 
mortgagee.     Be  Fisher,  18  Beav.  183. 

A  mortgagee's  solicitor's  bill  was  delivered  at  the 
completion  of  the  mortgage  transaction,  and  the 
amount  retained  after  objection.  A  petition,  pre- 
sented eleven  months  afterwards  for  taxation,  was 
refused,  although,  the  bill  contained  an  objectionable 
item  of  20Z.  for  procuration-money.  Be  Bayley, 
18  Beav.'415. 

A  solicitor,  who  was  the  chief  acting  executor  of 
■  a  client,  retained  the  amount  of  his  bill  of  costs,  as 
solicitor  of  the  testator  and  of  the  executors,  out  of  the 
assets  received  by  him,  and  died.  A  suit  was  insti- 
tuted for  the  administration  of  his  estate.  Twelve 
years  after  his  death  and  twenty  years  after  the 
solicitor  had  ceased  to  act  professionally  for  the 
executors  of  the  testator,  the  testator's  representative 
sought  against  the  representatives  of  the  deceased 
solicitor  an  order  for  the  delivery  and  taxation  of 
the  solicitor's  bills,  under  the  6  &  7  Vict.  c.  73  :  — 
Held,  that,  whether  the  act  gave  jurisdiction  to  make 
such  an  order  or  not,  such  an  order  ought  not  to  be 
made.  In  re  Vines,  ex  parte  Shackell,  2  De  Gex, 
M.  &  G.  842. 

Executors  retained  the  son  of  one  of  them  to  act 
as  their  solicitor  in  the  aidministratiou  of  the  estate, 
and  the  solicitor's  bills,  or  some  of  them,  were  paid 
by  credit  being  given  to  the  son  in  accounts  between 
him  and  his  father : — Held,  that  this  fact  was  not 
such  a  special  circumstance  as  would  warrant  an 
order  for  the  delivery  and  taxation  of  the  son's  bills 
of  costs,  upon  a  petition  presented  under  the  6  &  7 
Vict.  c.  73,  ten  years  after  the  payment,  even  if 
that  interval  did  not  exclude  the  jurisdiction  to 
make  such  an  order.     Ibid. 


ATTORNEY  AND  SOLICITOR;  (J)  Bill  op  Costs. 


(6)  Upim  Terms. 

A  party,  not  admitting  his  liability  upon  a  bill  of 
costs,  and  not  submitting  to  pay  the  amount  of  the 
bill  when  taxed,  ought  to  bring  his  case  before  the 
Court  upon  a  special  petition,  instead  of  obtaining 
the  common  order  for  taxation.  A  common  order, 
however,  having  been  obtained,  in  conformity  with 
the  practice  existing  since  the  6  &  7  Vict.  c.  73,  an 
order  was  made  with  consent  as  upon  a  special 
application,  to  refer  the  whole  matter  to  the  taxing 
Master,  and  to  allow  the  petitioner  to  dispute  the 
retainer,  he  undertaking  to  pay  what  was  due  upon 
such  taxation;  or  otherwise  the  order  obtained  by 
him  was  to  be  discharged,  without  costs.  In  re 
Thurgood,  23  Law  J.  Eep.  (h.s.)  Chanc.  952;  19 
Beav.  541. 

An  order  for  taxation  was  to  be  void,  unless 
the  Master  made  his  report  in  a  fortnight  or  certified 
that  further  time  was  necessary.  The  time  elapsed 
without  such  certificate,  and  the  parties  afterwards 
attended  several  times  before  the  Master  without 

objecting: Held,  that  the   irregularity  had   been 

waived,  and  an  order  was  made  for  the  Master  to 
proceed  in  the  taxation.    Be  Field,  16  Beav.  593. 

In  an  action  brought  by  an  attorney  against  his 
client  upon  his  bill  of  costs,  the  client  obtained  an 
order  for  taxation  on  the  terms  of  withdrawing  all 
his  pleas,  except  nunguam  indebitatus.  Afterwards 
he  withdrew  all  his  pleas  and  applied  to  the  Judge 
for  an  order  of  taxation  under  the  6  &  7  Vict.  c.  73, 
which  was  refused,  for  want  of  jurisdiction  : — Held, 
that  the  client  could  not  obtain  an  order  for  taxation 
from  the  Court  of  Chancery,  there  being  no  special 
circunistance  beyond  overcharge.  In  re  Barnard, 
Ex  paHe  Wetherell,  2  De  Gex,  M.  &  G.  359,  over- 
ruling 16  Beav.  5. 

Semble That  where  judgment  has  been  given  in 

the  attorney's  action,  the  special  jurisdiction  given 
by  the  6  &  '7  Vict.  c.  73.  s.  37.  does  not  exist.  Ibid. 

(7)  Filing  Certificate  of  Taxation. 

Where  a  solicitor,  whose  bill  on  taxation  had 
more  than  five-sixths  taken  off,  but  the  certificate 
thereof  was  not  filed  in  time,  brought  an  action  for 
the  whole  bill,  notwithstanding  tender  by  the  repre- 
sentative of  the  client  of  payment  of  what  was  on 
taxation  shewn  to  be  due,  he  was  restrained  from 
proceeding  in  the  action  and  ordered  to  deliver  up 
the  deeds  and  papers  of  the  client.  In,  re  Campbell, 
22  Law  .1.  Rep.  (n.s.)  Chanc.  865;  3  De  Gex,  M. 
&  G.  585. 

A  taxation  is  not  rendered  invalid  by  reason  of  the 
non-filing  of  the  Master's  certificate  in  the  Report 
Office  within  the  time  directed  by  the  Order  of  1692. 
Ibid. 

Semble that  it  is  a  high  contempt  to  bring  a  cer- 
tificate of  taxation  made  by  an  officer  of  this  court 
under  the  cognizance  of  a  Court  of  law,     Ibid< 

(8)  Costs  of  Taxation. 

A  Judge's  order,  referring  an  attorney's  bill  to 
taxation,  reserved  to  the  client  the  right  of  disputing 
his  liability  to  the  whole  or  any  part  of  it,  on  certain 
specified  grounds.  The  order  did  not  contain  any 
direction  to  the  Master  to  tax  the  costs  of  the  refer- 
ence, as  required  by  the  statute  6  &  7  Vict.  o.  73. 
e.  37.    The  Master  taxed  off  less  than  a  sixth  of  the 


whole  bill,  and  taxed  the  attorney  the  costs  of  the 

reference: Held,  that  the  client  was  liable  to  pay 

the  costs  of  the  taxation,  whatever  might  be  the  event 
of  the  questions  reserved.  In  re  Shaw,  20  Law  J. 
Eep.  (n.s.)  a-B.  280;  2  L.  M.  &  P.  P.C.  214 

Under  the  Solicitors'  Act  items  struck  out  of  a 
bill  of  costs  on  taxation,  as  not  chargeable  against 
the  person  to  whom  the  bill  is  delivered,  must  be 
taken  into  account  in  determining  the  costs  of  taxa- 
tion. In  re  Clarice,  21  Law  J.  Rep.  (n.s.)  Chanc. 
20;  1  De  Gex,  M.  &  G.  43. 

(9)  Practice. 

A  sum  being,  on  taxation,  found  due  from  a  soli- 
citor to  his  client,  the  first  order  fixing  a  day  for  pay- 
ment must  be  obtained  on  notice;  but  the  second-  or 
four-day  order  is  made  ex  pa/rte.  In  re  Stevenson, 
14  Beav.  27. 

To  obtain  a  four-day  order  against  a  solicitor  for 
the  non-delivery  of  his  bill,  it  must  appear  that  the 
previous  order  has  been  personally  served.  Re 
Wisewold,  16  Beav.  357. 

Personal  service  on  a  solicitor  of  proceedings  under 
a  taxation  dispensed  with,  and  service  by  placing 
under  his  door  substituted.  Be  Templenum,  20 
Beav.  574. 

(K)  Lien  eor  Costs. 

On  the  reference  of  an  action  (the  costs  to  abide 
the  event),  the  arbitrator  ordered  the  defendant  to 
pay  the  plaintiff  a  certain  sum.  The  plaintiff  after- 
wards became  insolvent.  His  attorney,  whose  bill 
of  costs  exceeded  the  amount  awarded,  and  the  costs 
taxed  under  the  award,  claimed  a  lien  in  respect  of 
his  bill  on  such  amount  and  taxed  costs,  and  called 
upon  the  defendant  to  pay  them  to  him  for  his  own 
use,  and  in  satisfaction  of  his  lien  : — Held,  that  the 
plaintiff's  attorney  was  not  entitled  to  a  rule  calling 
upon  the  defendant  to  pay  him  the  money.  Lloyd 
V.  Mansell,  22  Law  J.  Rep.  (n.s.)  Q.B.  110;  1 
Bailee.  130. 

A  contracted  to  buy  the  equity  of  redemption  of 
the  L  estate,  and  immediately  contracted  to  sell 
part.  He  then  mortgaged  the  other  part  and  his 
other  estates  to  B  for  securing  10,000^.  He  then 
mortgaged  the  part  of  L  he  had  before  mortgaged,  to 
C  for  securing  3,O0OZ.  and  the  same  part  to  D  for 
securing  1,000Z.  The  legal  estate  in  L  was  then 
conveyed  by  the  vendor  to  a  trustee  for  A,  and  a 
term  of  years  was  assigned  to  another  trustee  to 
attend  the  inheritance,  the  original  mortgages  affect- 
ing the  same  being  paid  off.  Before  the  mortgage 
for  10,000/.  was  created,  A  was  indebted  to  sohcitois 
in  a  bill  of  costs,  and  became  indebted  to  them  for 
the  conveyance  of  the  legal  estate.  On  the  occasion 
of  that  conveyance,  the  title-deeds  of  the  L  estates 
were  handed  over  by  the  vendor  to  the  solicitors,  as 
solicitors  for  A.  Subsequently  one  of  the  firm  of 
solicitors,  having  no  notice  of  the  mortgage  for 
10,000i.,  took  an  assignment  of  the  S,000l.  and  1,000/. 
mortgages,  and  made  a  further  advance  on  the  same 
security: — Held,  that  the  deeds,  if  in  the  hands  of 
A,  would  be  subject  to  the  right  of  B,  and  they  were 
BO  subject  in  the  hands  of  the  solicitor.  Held,  also, 
that  the  deeds  being  delivered  by  the  vendor  to  the 
solicitors  and  not  to  A  and  by  him  to  the  solicitors, 
made  no  difference.  Held,  also,  that  there  was  no 
distinction  between  the  costs  due  before  the  mortgage 
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to  B  and  the  costs  of  getting  in  the  legal  estate,  the 
solicitora  in  that  matter  being  employed  by  A,  and 
healone  being  responsible  for  them.  Pellyw.  Waihen, 
21  Law  J.  Rep.  (n.s.)  Chanc.  105;  1  De  Gex,  M.  & 
G.  16. 

A  client  cannot  give  a  lien  to  his  solicitor  of  a 
higher  nature  than  the  interest  which  he  himself  has 
in  deeds.     Ibid. 

A  solicitor  had  prepared  a  deed  for  a  client  upon 
which  he  had  a  lien  for  his  costs  of  preparing  it. 
In  a  suit  between  other  parties  the  solicitor  was 
served  with  a  aubpmna  d/aces  tecum  to  produce  this 
deed; — Held,  affirming  an  order  at  the  Bolls,  that 
his  lien  did  not  protect  the  solicitor  from  producing 
the  deed  as  evidence  on  the  issue  raised  between  the 
parties  to  the  suit;  but  this  order  was  without  pre- 
judice to  the  question,  whether  the  deed  could  be 
produced  without  notice  to  the  parties  to  whom, 
subject  to  the  lien,  the  same  belonged.  Hope  v. 
Liddell,  24  Law  J.  Rep.  (n.s.)  Chanc.  691;  20 
Beav.  438. 

A  solicitor  has  no  lien  for  his  costs  upon  real 
estate  recovered  in  an  action  of  ejectment ;  such 
costs  are  not  similar  to  the  costs  due  to  a  solicitor 
for  recovering  a  fund  which  is  in  court.  Under  the 
1  &  2  Vict.  c.  110,  the  2  &  3  Vict.  c.  11.  and  the 
3  &  4  Vict.  c.  82.  the  registration  of  the  Master's 
allocatur  does  not  create  any  lien  for  the  costs  taxed. 
Orders  of  Court,  &c.  can  alone  be  registered  to 
create  a  lien ;  but  registration  every  five  years  is 
necessary  to  prevent  other  securities  from  obtaining 
priority.  Shaw  v.  NeaU,  24  Lfiw  J.  Rep.  (n.s.) 
Chanc.  563  ;  20  Beav.  157. 

A  firm  of  solicitors  prepared  and  engrossed  a  re- 
conveyance from  a  mortgagee  to  their  client,  the 
mortgagor,  in  consideration,  stated  in  the  deed,  of 
398i.  This  deed  was  sent  by  the  firm  to  the  mort- 
gagee's solicitors  with  a  letter  desiring  that  it  might 
be  held  by  them  on  the  account  of  the  senders,  who 
had  a  lien  upon  it  for  costs.  The  398i.  was  not 
paid,  and  the  mortgagee's  solicitors  retained  the 
deed.  The  firm  of  solicitors  received  a  promissory 
note,  upon  which  part  of  the  costs  were  paid.  The 
land  was  sold,  subject  to  the  mortgage.  The  firm 
of  solicitors  filed  a  bill  against  the  mortgagee  and 
the  purchaser  for  the  delivery  up  of  the  deed : — 
Held,  that  the  lien  was  not  lost  by  the  delivering 
over  of  the  deed;  ,that  the  plaintiffs  were  entitled 
to  redeem  the  mortgage  of  398/.  ;  that  they  were 
entitled  to  hold  the  deed  against  the  mortgagor  ; 
and  that  the  taking  of  the  promissory  note  for  part 
of  the  debt  due  to  them  did  not  affect  their  lien  for 
the  money  not  covered  by  it.  Watson  v.  Lyon, 
24  Law  J.  Rep.  (n.s.)  Chanc.  754. 

A  widow  and  executrix  of  a  testator  was  entitled, 
under  his  will,  to  a  residue  for  life.  The  person  en- 
titled in  remainder  to  the  residue  filed  a  bill  against 
her  for  the  administration  of  the  estate.  The  execu- 
trix died,  at  which  time  title-deeds  of  the  testator's 
estate  were  in  the  hands  of  her  solicitor.  She  was 
insolvent,  and  it  was  not  clear  that  she  was  not  in- 
debted to  the  estate.  The  suit  was  revived  against 
the  administrator  de  hovis  non,  and  a  common  ad- 
ministration decree  was  made.  The  administrator 
de  boms  non  filed  another  biU  against  the  solicitor 
of  the  executrix  for  the  deUvery  up  of  the  title- 
deeds,  upon  which  he  claimed  a  lien  for  his  costs : — 
Held,  overruling  a  decision  of  the  Master  of  the 


Bolls,  that  the  solicitor  had  a  lien  on  the  deeds  for 
the  costs  of  the  suit,  inasmuch  as  the  executrix  had 
herself  such  lien  for  costs  incurred  by  a  trustee  in 
the  execution  of  the  trust.  That  the  deeds  ought  to 
have  been  brought  into  court  in  the  administration 
suit,  subject  to  any  lien  of  the  solicitor,  and  the 
Court  could  have  appointed  some  party  under  the 
4th  section  of  the  statute  15  &  16  Vict.  c.  86.  to 
represent  the  estate  of  the  executrix.  The  Court 
of  appeal  directed  that  the  solicitor  should  have 
leave  to  bring  the  deeds  into  court  in  the  adminis- 
tration suit,  subject  to  his  lien,  if  any,  and  not  to  be 
delivered  out  without  notice  to  him.  The  Court 
would  not  determine  the  question  of  the  executrix 
being  a  debtor  to  the  estate  in  the  absence  of  her 
personal  representative.  Turner  v.  Letts,  24  Law 
J.  Rep.  (n.s.)  Chanc.  638;  20  Beav.  185. 

A  and  B,  solicitors  in  partnership,  had  a  bill  of 
costs  against  C.  On  their  dissolution  of  partner- 
ship the  costs  were  transferred  to  A.  Afterwards 
A,  at  the  request  of  the  client,  paid  a  debt,  for 
which  she  had  deposited  title-deeds,  and  took  pos- 
session of  and  afterwards  retained  the  title-deeds. 
He  afterwards  continued  to  act  as  her  solicitor,  and 
costs  were  increased ; — Held,  that  as  to  the  joint  bill 
of  costs  there  could  be  no  lien  in  favour  of  A,  if 
otherwise  there  would  have  been  a  lien  ;  and  as  to 
his  separate  bill  of  costs,  he  had  taken  the  deeds  as 
mortgagee  and  not  as  solicitor,  and  therefore  had  no 
lien  for  costs.  Vanghan  v.  Vanderstegen,  2  Drew. 
409. 

A  trustee  under  a  will  committed  a  breach  of 
trust  by  lending  trust  monies  to  his  co-trustee  upon 
a  mortgage  for  a  term  of  years.  An  administration 
suit  was  instituted,  and  he  was  ordered  to  pay  the 
money  into  court.  He  sold  part  of  the  mortgaged 
property  under  a  power  of  sale  in  the  mortgage,  and 
on  the  application  of  two  of  the  cestuis  que  trust, 
the  proceeds  were  paid  into  court  subject  to  an  order 
that  they  were  not  to  be  paid  out  without  the  con- 
sent of  the  purchaser.  The  trustees'  solicitors  re- 
ftised  to  give  up  the  mortgage-deeds  unless  upon 
payment  of  their  bill  of  costs ; — Held,  first,  that 
the  circumstances  of  the  realization  of  the  trust 
fund  by  the  trustees'  solicitors,  and  of  the  oestuis  que 
trust  availing  themselves  of  that  realization,  did  not 
entitle  the  trustees'  solicitors  to  a  lien  on  the  deeds 
or  on  the  fund  in  court  as  against  the -cestuis  que 
trust,  but  that  they  could  have  no  higher  claim 
against  the  deeds  or  the  fund  than  that  of  their 
client  the  trustee.  Secondly,  that  by  instituting  an 
administration  suit  and  obtaining  an  order  against 
the  trustee  personally  for  payment  of  the  trust 
monies  into  court  (which  order  had  not  been  obeyed), 
the  cestuis  que  trust  had  not  waived  their  right  to 
pursue  the  trust  money  into  the  unauthorized  in- 
vestment. Frcmcis  v.  Francis,  5  De  Gex,  M.  &  G. 
108. 


AUTREFOIS  ACQUIT. 

[See  PiEADiNO  IN  Criminal  Cases.] 
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AUCTION  AND  AUCTIONEER. 

[See  Licence^Sale.] 


BAIL. 


[Affidavits  to  hold  to  bail,  see  Arrest.  As  to 
bailable  proceedinps,  bail,  and  bail  in  error,  see  Reg. 
Gen.  Hil.  Term,  18.53,  rr.  81—111;  22  Law  J.  Rep. 
(n.s.)  XV.;  1  E.  &  B.  App.  And  as  to  execution 
to  fix  bail,  see  17  &  18  Vict.  u.  125.  =.  90.] 

(A)  Deposit  of  Money  in  lieu  of  Bail. 

(B)  Bail  in  Error. 

(C )  On  Removal  of  Causes  bt  Habeas  Corpus. 

(D)  On  Reversal  op  Outlawry. 

(E)  In  Criminal  Cases. 


(A)  Deposit  of  Money  in  lieu  oe  Bail. 

Where  a  defendant  is  arrested  under  1  &  2  Vict, 
c.  110,  and  released  on  depositing  with  the  sheritf 
the  amount  indorsed  upon  the  writ,  with  101,  for 
costs,  which  sums  are  afterwards  paid  into  court,  the 
plaintiff  is  entitled  to  have  the  money  paid  out  of 
court  to  him  (subject  to  taxation)  if  the  defendant 
neglects  to  pay  an  additional  10/.  into  court,  pur- 
suant to  7  &  8  Geo.  4.  u.  71.  s.  '2.  Nyssen  v.  Ruy- 
smaers,  20  Law  J.  Eep.  (n.s.)  Exch.  33;  6  Exch. 
Rep.  857. 

The  defendant,  who  had  been  arrested  on  mesne 
process,  in  an  action  for  a  debt,  deposited  with  the 
sheriff  the  amount  claimed,  together  with  lOZ.  for 
costs,  in  lieu  of  bail,  and  the  sheriff  paid  the  amount 
into  court.  The  defendant  afterwards  put  in  and 
perfected  bail,  but  not  in  due  time : — Held,  on  an 
application  to  the  Court  by  the  defendant,  supported 
by  an  affidavit  of  merits,  that  the  defendant  was  en- 
titled to  have  the  money  paid  out  to  him,  and  that 
the  plaintiff  was  not  entitled  to  elect  whether  he 
would  take  the  .securitv  of  the  bail  or  of  the  money. 
Brooh  V.  Brook,  22  Law  J.  Eep.  (n.s.)  (i.B.  81; 
1  Bail  C  C.  1-20. 

Where  a  plaintiff  replies  taking  issue  on  a  plea 
and  also  demurring  to  it,  pursuant  to  the  Common 
Law  Procedure  Act,  the  defendant  on  putting  in  bail 
before  issue  is  joined  on  the  demurrer,  is  in  time  to 
apply  to  take  out  of  court  money  paid  in  in  lieu  of 
bail,  which,  by  the  statute  7  &  8  Geo.  4.  c.  71.  s.  3, 
he  may  take  out  "  at  any  time  during  the  progress 
of  the  cause  before  issue  joined  in  law  or  fact." 
Alcenius  y.Nygren,,'ii  Law  J.  Rep.  (n.s.)  Q.B.  2117. 

When  the  money  has  been  paid  in  by  a  third 
party,  on  the  bail  being  put  in  and  perfected  the 
Court  will  pay  it  out  to  him,  if  the  attorney  who 
gives  instructions  for  the  application  swears  that  he 
is  the  attorney  of  the  defendant  and  acts  for  him, 
though  the  defendant  himself  is  abroad.     Ibid. 

(B)  Bail  in  Error. 
[See  15  &  16  Vict.  c.  7C.  ».  151.] 
A  plaintiff  in  error  who  is  also  plaintiff  below  is 
not  bound,  under  the  151st  section  of  the  Common 
Law  Procedure  Act,  to  give  bail  in  error,  the  law  as 
to  that  point  established  by  preceding  statutes  not 
having  been   altered   by  that  section.      Janiea  v. 


Cochrane,  23  Law  J.  Rep.  (n.s.)  Exch.  126;  9  Exch. 
Rep.  552. 

(C)  On  Removal  op  Causes  by  Habeas  Corpus. 

[See  Reg.  Gen.  Hil.  Term,  1853,  r.  116;  22  Law 
J.  Rep.  (n.s.)  xvi.;  I  E.  &  B.  App.  xxi.] 

The  general  rule  that,  where  an  action  against  an 
executor  is  removed  from  an  inferior  court,  the  de- 
fendant is  not  bound  to  put  in  special  bail,  does  not 
extend  to  the  case  of  an  inferior  court,,  where  a  cus- 
tom of  foreign  attachment  exists,  which  can  only  be 
dissolved  on  putting  in  special  bail.  Bastow  v.  Gant, 

21  LawJ.  Rep.  (n.s.)  Q.B.  377;  ISQ.B.  Rep.  807,  n. 

(D)  On  Reversal  op  Outlawry. 

The  defendant,  who  had  been  outlawed  in  an 
action  of  assumpsit  for  a  debt  of  204/.,  brought  a 
writ  of  error  to  reverse  the  outlawry  on  matter  of 
fact.  He  stiU  remained  abroad,  and  appeared  on 
the  writ  of  error  by  attorney.  After  verdict  in  his 
favour,  he  obtained  a  rule  for  judgment,  absolute  in 
the  first  instance,  and  signed  judgment  of  reversal 
of  the  outlawry,  without  putting  in  special  bail  to 
the  action.  The  Court,  at  the  instance  of  the 
plaintiff,  set  aside  the  judgment  as  irregular,  on  the 
ground  that  the  defendant  was  bound  to  have  put 
in  special  bail  on  signing  judgment  of  reversal,  he 
having  appeared  by  attorney,  and  the  action  being 
brought  for  a  debt  exceeding  20Z.  ComtiiereU  v. 
BeauclerJc,  21  Law  J.  Rep.  (n.s.)  Q.B.  137  ;  1 
Bail  C.C.  1. 

Where  a  defendant  contracted  a  debt  in  this 
country  during  her  residence  here,  and  afterwards 
bond  fide  resided  abroad  for  many  years,  and  was  so 
residing  at  the  time  of  outlawry  issued  against  her  : — 
Held, -that  the  outlawry  ought  to  be  reversed  on  the 
terms  of  the  defendant  paying  all  costs  and  entering 
a  common  appearance.    Boddlncfton  v.  De  Melfort, 

22  Law  J.  Rep.  (n.s.)  Exch.  245  ;  8  Exch.  Rep. 
671. 

(E)  In  Criminal  Cases. 

[As  to  staying  execution  of  judgment  for  misde- 
meanours after  giving  bail  in  error,  see  16  &  17 
Vict.  c.  32.] 

Where  a  person  has  been  committed  upon  a  charge 
of  wilful  murder,  found  by  a  coroner's  jury,  upon 
evidence  sufficient  to  support  the  finding,  this  Court 
will  not  admit  him  to  bail,  especially  where  the  ac- 
cused has  made  a  statement  admitting  his  participa- 
tion in  the  affair  out  of  which  the  charge  of  murder 
arises.  Ex  parte  Baronnet  and  lie  Barthelemy,  22 
Law  .L  Rep.  (n.s.)  M.C.  25;  1  E.  &  B.  1;  1  Dears. 
C.C.R.  51—60. 


BAILMENT. 

[See  Friendly  and  Benefit  Societies.] 


BANK  OF  ENGLAND. 

[Privileges  of,  see  Friendly  and  Benefit  So- 
cieties.] 


BANKERS  AND  BANKING  COMPANY. 
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BANKERS  AND  BANKING  COMPANY. 

(A)  Joint-Stock  Banking  Company. 

(o)  Powers  of  Directors  and  Constitution  of 

Deed  of  Settlement. 
(6)  Idability  of  Members  of  the  Company. 

(1)  Husband  for  Wife's  Shares. 

(2)  Shares  not  transferred  according  to 

the  Deed  of  Settlement.      ^ 

(3)  Deceased  Pa/rtner. 

(4)  To  Proceedings  in  Ba/nhrwptcy. 

(5)  Liability  of  Execviors  for  Calls. 

(6)  Scire  Facias. 

(c)  Public  Officer — Pleads  in  Actions  by. 

(B)  Bankers. 

(a)  Powers,  Idability,  and  Duty  of. 
(ft)  Failure  of. 


(A)  Joint-Stock  Banking  Company. 

[Shares  in,  see  Mortmain.] 

(a)  Powers  of  Directors,  amd  Constitution  of  Deed 
of  Settlement. 

An  action  was  brought  upon  an  instrument,  in 
the  following  form,  dated  the  1st  of  August  1846  : — 
"  We,  directors  of  the  Eoyal  Bank  of  Australia,  for 
ourselves  and  the  other  shareholders  of  the  said 
company ,  jointly  and  severally  promise  to  pay  to  G 
W,  or  hearer,  on  the  1st  of  August  1851,  200/.  for 
value  received  on  account  of  the  company,"  signed 
by  three  directors.  The  defendants  were  two  di- 
rectors, one  of  whom  had  signed  the  instrument  in 
question,  and  four  of  the  shareholders  of  the  com- 
pany, which  was  an  unregistered  joint-stock  com- 
pany : — Held,  that,  assuming  the  directors  to  have 
authority  to  bind  the  company  by  such  an  'instru- 
ment, the  whole  of  the  defendants  were  jointly  liable 
upon  it,  notwithstanding  that  it  purported  also  to 
bind  them  severally,  which  it  could  not  do,  and 
notwithstanding  that  the  note  was  not  given  in  the 
name  of  the  partnership  firm.  Maclae  v.  Suther- 
land, 23  Law  J.  Rep.  (n.s.)  U.B.  229;  8  E.  &  B.  1. 

Annexed  to  this  note  were  coupons  for  the  pay- 
ment of  half  a  year's  interest  on  the  amount  secured 
by  the  note  in  each  successive  half  year  subsequent 
to  the  date  of  the  note  until  the  period  there  speci- 
fied for  payment: — Held,  that  these  coupons  could 
not  affect  the  legality  of  the  note.     Ibid. 

The  Royal  Bank  was  established  for  the  purpose 
of  carrying  on  the  business  of  bankers  in  London 
and  in  other  parts,  including  Australia.  By  the 
deed  of  settlement  their  business  was  declared  to 
include  "  the  borrowing  or  taking  up  monies  at  in- 
terest on  receipts  or  promissory  notes,  debentures," 
&c.,  and  the  management  of  the  business  of  the 
company,  and  the  regulation,  investment,  and  appli- 
cation of  its  properties,  funds,  securities,  and  monies 
were  exclusively  vested  in  the  court  of  directors. 
The  directors,  at  a  regular  court,  made  the  above- 
mentioned  instrument  and  borrowed  money  upon  it 
to  be  used  as  capital  for  the  purpose  of  remitting  it 
to  Australia  to  be  there  lent  at  interest  in  manner 
authorized  by  the  deed  : — Held,  that  the  directors 
had  no  implied  authority  to.  issue  the  note  and  raise 
the  money  in  the  ordinary  course  of  banking  busi- 
ness, but  that  this  was  a  borrowing  or  taking  up 
money  at  interest  within  the  express  provisions  of 


the  deed  of  settlement  ;  and  that  the  directors  had, 
consequently,  authority  to  make  such  a  note  upon 
which  a  bon&  fide  hjolder  for  value  was  entitled  to 
recover.     Ibid. 

The  plaintiff  became  possessed  of  the  note  by 
giving  its  amount  and  that  of  the  then  due  and  un- 
paid coupons  to  A,  who  acted  as  agent  of  the  bank, 
and  to  whom  several  notes  of  the  same  kind  had 
been  sent  by  the  directors  for  the  purpose  of  raising 
money,  and  the  amount  so  received  from  the  plain- 
tiff by  A  was  accounted  for  by  him  to  the  directors. 
A  note  of  this  transaction  between  A  and  the  plain- 
tiff termed  it  a  "  purchase  ": — Held,  that  it,  never- 
theless, amounted  to  a  loan  by  the  plaintiff  on  the 
security  of  the  note,  and  might  be  recovered  as 
money  lent.     Ibid. 

A  clause  in  the  deed  enabled  the  directors  to  issue 
at  any  of  the  banking  houses  where  the  business  of 
the  company  should  be  carried  on,  notes  or  bills  pay- 
able after  date,  on  demand  or  otherwise,  which  it 
should  be  lawful  or  competent  for  the  company  to 
issue  under  or  consistently  with  the  laws  for  the  time 
being  in  force  in  relation  to  bankers  or  banking  com- 
panies ; — Held,  that  this  applied  only  to  dealing  as 
a  bank  of  issue,  and  did  not  extend  to  the  borrowing 
of  money  to  be  employed  in  trade  upon  such  an 
instrument  as  before  mentioned.     Ibid. 

Other  clauses  in  the  deed  provided  for  the  ap- 
pointment of  trustees  in  whose  names  all  contracts 
were  to  be  entered  into  ;  and  the  directors  and 
trustees  were  enabled  to  give  to  the  manager  or  any 
other  person  all  such  powers  in  regard  to  signing,  &c. 
promissory  notes,  &c.  on  account  of  the  company  as 
the  directors  should  think  fit ;  and  no  note,  &o. 
signed,  &c.  in  any  other  manner  than  by  the  person 
so  authorized  should  be  binding  on  the  companv, 
and  each  of  the  proprietors  thereby  renounced  his 
right  of  signing,  &o.  any  note,  &o.  so  as  to  bind  tlie 
company,  unless  he  were  so  authorized  : — Held,  that 
this  did  not  interfere  with  the  authority  of  the 
directors  to  borrow  money  on  promissory  notes  or 
debentures,  the  object  being  only  to  disable  any 
shareholders  from  signing,  &i;.  such  securities  unless 
previously  authorized  by  the  trustees  and  directors. 
Ibid. 

Held,  also,  under  the  circumstances  of  the  case, 
that  if  there  were  any  irregularity  in  the  original 
transaction,  the  defendants  had  rendered  themselves 
liable  by  subsequent  ratification,     ibid. 

(ft)  Liability  of  Members  of  the  Company. 
(1)  Husband  for  Wife's  Sha/res. 
The  defendant's  wife,  before  marriage,  was  pos- 
sessed of,  and  registered  as  the  owner  oi',  some  shares 
in  a  joint-stock  banking  company.  After  her  mar- 
riage, her  maiden  name  remained  on  the  list  of 
shareholders;  and  she  then,  though  without  her  hus- 
band's knowledge,  received  dividends  and  paid  calls 
in  respect  of  these  shares.  The  defendant  never  did 
any  act  to  take  to  himself  the  benefit  of  the  shares, 
or  to  have  them  transterred  into  his  own  name,  or  to 
Bell  them;  on  the  contrary,  he  refused  to  have  any- 
thing at  all  to  do  with  them.  The  company's  deed 
of  settlement  provided,  that  the  husband  of  a  female 
shareholder  should  not  be  a  member  of  the  company 
in  respect  of  the  shares  of  his  wife  vested  in  him  by 
the  marriage;  but  that  he  might  either  sell  them,  or 
on  complying  with  certain  provisions  of  the  deed, 
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have  them  transferred  into  his  own  name,  and  then 
become  a  member  of  the  company : — Held,  that  on 
a  judgment  recovered  against  the  public  officer  of 
the  company,  a  scire  facias  to  levy  execution  under 
Stat.  7  Geo.  4.  c.  46.  o.  13.  can  only  issue  against 
those  who  are  members  of  the  company  according  to 
the  provisions  of  the  deed  of  partnership;  and  that 
as  the  defendant  had  not  complied  with  those  pro- 
visions, he  was  not  liable  to  a  scire  facias  as  a  mem- 
ber of  the  company  in  respect  of  his  interest  in  his 
wife's  shares.  Dodgson  v.  Bell  (in  error),  20  Law 
J.  Rep.  (N.s.)  Exch.  137;  5  Exch.  Rep.  967;  1 
L.  M.  &  P.  P.C.  812. 

(2)  Shares  not  tramsf erred  according  to  the  Deed  of 
Settlement. 

Scire  facias  issued  on  the  24th  of  .January  1848, 
against  the  defendant,  as  a  member  for  the  time 
being  of  a  banking  copartnership,  on  a  judgment  ob- 
tained against  their  public  officer.  Plea,  that  at  the 
time  of  the  issuing  of  the  writ  the  defendant  was  not 
a  member  of  the  copartnership.  The  facts  were  as 
follows: — In  July  1847,  the  defendant,  who  was  an 
original  shareholder,  agreed,  through  a  broker,  to 
sell  his  shares  to  one  T.  The  broker  accordingly 
went  to  the  bank  and  there  delivered  to  a  clerk  a 
notice,  dated  the  21st  of  August  1847,  of  the  defen- 
dant's intention  to  dispose  of  his  shares.  On  the 
notice  paper  were  printed  three  clauses,  extracted 
from  the  copartnership  deed  of  settlement,  one  of 
which  stipulated  that  no  person  should  be  registered 
as  a  shareholder  without  the  consent  of  the  board  of 
directors,  who  might  testify  the  same  by  a  certificate 
signed  by  three  directors,  a  form  of  which  was  given . 
Another  clause  provided  that  before  such  certificate 
should  be  given,  the  price  to  be  received  for  the 
shares  proposed  to  be  transferred  should  be  sent  in 
writing  by  the  vendor  to  the  board  of  directors.  The 
third  clause  stipulated,  that  in  case  the  board  of  di- 
rectors should  refuse  their  consent,  they  should,  at 
the  request  of  the  holder,  be  compelled  to  buy  the 
shares.  The  broker  also  delivered  to  the  clerk  the 
defendant's  certificate  of  his  shares,  and  inquired  if 
the  transfer  would  be  allowed.  The  clerk  went  into 
the  manager's  room,  and  returned  stating  that  the 
transfer  of  the  shares  would  be  accepted.  On  the 
25th  of  August  T  paid  the  defendant  for  the  shares, 
and  on  the  next  day  received  a  certificate,  signed  by 
three  directors,  certifying  that  he  was  the  proprietor 
of  these  shares,  and  that  they  stood  in  his  name  in 
"The  Share  Register  Book."  No  consent  to  the 
transfer  was  ever  given  by  a  board  of  directors;  but 
the  certificate,  which  was  not  in  the  form  prescribed 
by  the  above  clause,  was  signed  first  by  the  managing 
director,  and  afterwards  by  two  others  separately,  at 
their  private  houses.  T,  on  receiving  this  certificate, 
signed  a  receipt,  which  was  delivered  to  and  kept  by 
the  Bank,  in  which  T  stated  that  he  was  the  holder 
of  these  shares,  and  that  having  executed  the  deed 
of  settlement,  he  agreed  to  abide  by  the  rules  and 
regulations  of  the  company.  The  managing  direc- 
tors shortly  afterwards  caused  the  transfer  to  be  en- 
tered in  "  The  Share  Register  Book."  On  the  14th 
of  January  1848,  a  board  of  directors  having  met, 
directed  an  entry  to  be  made,  declaring  the  transfer 
to  T  null  and  void.  All  transfers  of  shares  for  four 
or  five  years  past  had  been  xnaAe  in  the  manner 
above  stated.     Between  August  and  January,  seve- 


ral circulars  were  sent  by  the  board  to  shareholders, 
including  T;  but  previously  to  the  7th  of  January 
1848  none  had  been  sent  to  the  defendant : — Held, 
that  there  was  no  such  consent  by  a  hoard  of  direc- 
tors to  the  transfer,  as  was  required  by  the  deed  of 
the  company;  and  therefore  that  the  defendant  con- 
tinued liable  as  a  shareholder.  Bosanquet  v.  Short- 
ridge,  20  Law  J.  Rep.  (h.s.)  Exch.  57;  4  Exch. 
Rep.  699. 

Qucere — whether,  if  three  directors  had  given  a 
certificate,  pursuant  to  the  144th  clause  in  the  deed, 
the  parties  transferring  and  receiving  the  shares 
might  not  have  treated  that  certificate  as  conclusive 
evidence  of  a  due  consent  by  the  board.     Ibid. 

(3)  Deceased  Partner. 

In  April  1847,  a  joint-stock  banking  company, 
carrying  on  business  under  the  provisions  of  the 
7  Geo.  4.  c.  46.  of  which  A  was  a  member,  became 
indebted  to  B  in  the  sum  of  5,000Z.  A  continued 
to  be  a  partner  until  his  death,  and  died  in  Decem- 
ber, 1847.  In  April  1848,  B  recovered  judgment 
against  the  public  officer  of  the  company.  In  De- 
cember 1848,  the  usual  decree  for  accounts  was 
made  in  a  suit  for  the  administration  of  the  estate  of 
A.  B  presented  a  petition  for  liberty  to  go  in  before 
the  Master  and  prove,  as  a  creditor  against  A's 
estate,  for  6,000i.  and  interest.  The  petition  did 
not  state  that  the  bank  had  ceased  to  carry  on  busi- 
ness, or  that  any  proceedings  had  been  taken  to  en- 
force the  judgment  against  the  existing  partners. 
The  petition  was  dismissed.    Seward  v.  Wheatley, 

21  Law  J.  Rep.  (n.s.)  Chanc.  854;  5  De  Gex  &  Sm. 
652. 

(4)  To  Proceedings  in  Bankruptcy. 

A  member  of  a  banking  company,  established 
under  7  Geo.  4.  c.  46,  cannot  be  proceeded  against 
in  bankruptcy  for  a  debt  due  from  the  company,  no 
judgment  for  such  debt  having  been  recovered  against 
the  public  officer  of  the  company,  although  the 
company  may  have  ceased  to  carry  on  business,  and 
an  order  has  been  obtained  for  winding  it  up  under 
11  &  12  Vict.  c.  45,  prior  to  such  proceedings  in 
bankruptcy.  Ex  parte  Wood,  1  Mont.  D.  &  D.  92; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Bankr.  20,  overruled. 
Damson  v.  Fanner,  20  Law  J.  Rep.  (h.s.)  Exch. 
177;  6  Exch.  Rep.  242. 

(6)  LidKlity  of  Executors  for  Calls. 

In  a  suit  for  the  administration  of  the  estate  of  a 
deceaded  shareholder  in  a  joint-stock  banking  com- 
pany, the  registered  public  officer  presented  a  peti- 
tion praying  leave  to  prove  as  a  creditor  for  the 
amount  of  a  call  made  since  the  death  of  the  share- 
holder in  respect  of  the  shares : Held,  overruling 

the  decision  of  the  Court  below,  that  the  deceased 
shareholder,  having  covenanted  to  pay  all  calls,  and 
the  shares  having  vested  in  his  executors,  as  part  of 
his  estate,  they  by  law  became  entitled  to  the  benefit 
of  the  deed,  and  were  liable  for  the  calls,  there  being 
nothing  in  the  deed  of  settlement  of  the  company 
overruling  the  rule  of  law.    Bernard  v.  Wheatley, 

22  Law  J.  Rep.  (n.s.)  Chanc.  435;  3  De  Gex,  M. 
&  G.  628. 

(6)  Scire  Facias. 
The  rule  for  a  sci.  fa.  against  members  for  the 
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time  being  of  banking  companies  under  the  7  Geo.  4, 
c.  46.  i8  absolute  in  the  first  instance;  and  is  not 
moved  in  open  court.  Marrison  v.  Tyson,  1  Bail 
CO.  111. 

(c)  PvMic  Officer,  Pleas  in  Action  hy. 

In  an  action  by  the  public  officer  of  a  banking 
co-partnership,  the  Court  allowed  a  plea  denying 
that  the  co-partnership  were,  at  the  commencement 
of  the  suit,  carrying  on  the  business  of  bankers,  in 
addition  to  pleas  of  non-assumpsit  and  accord  and 
satisfaction.  Eoe  v.  Fuller,  21  Law  J.  Rep.  (n.s.) 
Exch.  104;  7  Exch.  Rep.  220. 

(B)  Bankers. 

(as)  Powers,  lAaMlity,  and  Duty  of. 

[See  Amendment  (K),  and  see  Bills  and  Notes; 
Cheques.] 

A  bill  of  exchange  drawn  by  A  was  accepted  pay- 
able at  a  bank.  A,  who  was  a  customer  of  the  bank, 
discounted  the  bill  with  them,  and  the  bank  re-dis- 
counted it  and  indorsed  it  over  to  a  third  party.  On 
the  day  when  the  bill  became  due  it  was  presented 
at  the  bank  for  payment  by  the  holder,  and  there 
being  no  funds  of  the  acceptor  then  in  their  hands, 
the  bank,  having  paid  it,  instead  of  debiting  the 
acceptor's  accounts  with  the  amount,  carried  it  to  a 
separate  account  as  an  unpaid  bill.  The  acceptor 
not  having  provided  funds  in  the  course  of  the  day, 
the  bank  sent  notice  of  its  dishonour  to  the  drawer 
on  the  next  morning,  and  debited  his  account  with 
it.  In  an  action  by  A  against  the  bank  for  money 
lent,  in  which  the  defendants  set  off  the  amount  of 
the  bill,  the  jm:y  found  that  the  bank  paid  the  bill 
as  indorsers  of  it,  and  not  as  agents  of  the  acceptor : 
— Held,  that  the  jury  were  justified  in  assuming  that 
the  bank  treated  the  bill  as  dishonoured  and  paid  it 
in  their  character  of  indorsers,  and  not  as  agents  of 
the  acceptor;  and  that  they  were  entitled  to  set  it 
off.  Pollard  v.  Ogden,  22  Law  J.  Eep.  (N.s.) 
a.B.  439;  2E.  &B.  459. 

The  local  manager  of  a  branch  bank,  while 
engaged  at  the  bank,  suggested  to  a  lady  who  had  a 
deposit  account,  that  higher  interest  might  be 
obtained  for  her  money  if  she  purchased  two  houses 
for  a  sum  which  would  pay  off  a  mortgage  held  by 
a  third  person  upon  them,  and  also  a  lien  held  by 
the  bank.  She  assented,  and  gave  him  her  deposit 
note,  for  which  he  gave  her  a  fresh  deposit  note  for 
the  difference  between  the  amount  of  the  former 
note  and  the  purchase-money,  and  retained  the 
residue  for  the  purpose  of  making  the  investment. 
This  money  the  local  manager  appropriated  to  his 

own  use,  and  the  bank  refused  to  bear  the  loss ; 

Held,  in  an  action  against  them,  that  they  were 
liable,  the  jury  having  found  that  the  manager  in- 
tended and  induced  the  lady  to  believe  that  he  was 
acting  as  the  agent  of  the  bank,  and  also  that  as 
local  manager  he  had  authority  from  the  bank  to 
make  an  assignment  of  an  equitable  mortgage. 
Thompson  v.  Bell,  23  Law  J.  Kep.  (n.s.)  Exch. 
321;  10  Exch.  Eep.  10. 

(J)  Fail/wre  of. 

M  W  deposited  certain  country  bank  notes,  pay- 
able in  London,  representing  80/.  in  value,  with  a 
banking  company,  and  received  the  following  memo- 
randum, signed  by  the  manager : — "  Received  of  M 


W  80/.,  for  which  we  are  accountable.  80/.,  at  Zl. 
per  cent,  interest,  with  fourteen  days'  notice."  The 
notes  were  sent  on  the  same  evening  by  post  to  the 
London  agents  of  the  banking  company,  and  were 
presented  on  the  next  day,  and  refused  payment. 
They  were  re-transmitted  by  that  night's  post  to  the 
banking  company,  who  on  the  following  day  gave 
notice  of  dishonour  to  M  W,  and  tendered  to  him 
the  notes,  which  he  refused.  It  turned  out  that  the 
bank  which  had  issued  the  notes  had  stopped  pay- 
ment upon  the  day  when  M  W  made  the  deposit 
with  the  banking  company,  but  neither  M  W  nor 
the  banking  company  were  then  aware  of  this : — 
Held,  that,  under  the  above  circumstances,  M  W 
could  not  maintain  an  action,  either  for  money  lent 
or  for  money  had  and  received,  against  the  banking 
company.  Timmis  v.  Gibims,  21  Law  J.  Rep. 
(N.s.)  Q,.B.  403;  18  Q.B.  Rep.  722. 


BANKRUPTCY. 

[Submission  to  arbitration  by  bankrupts,  see  title 
Abbitratioh  (B)  (a).] 

(A)  Jurisdiction  of   the  Court  of  Bank- 

RUPTOT   AND   COMMISSIONERS. 

(B)  Persons  liable  to  be  Bankrupt. 

(C)  Act  of  Bankruptcy. 

(a)  Fraudulent  Execution, 
(6)  Fraudulent  Transfer. 
(c)  Trader  Debtor  Summons, 

(D)  Petitiohino  Creditor. 
(a)   Who  may  be. 

{b )  What  Debts  will  support  the  Petition, 
(c)  Proof  of  Debt,  in  Actions. 

(E)  Adjudication. 

,    (a)  Petition  for. 
(J)  Time  for  contesting. 

(c)  Defective  Proceedings, 

(d)  Arniullimg, 

(F)  Proof  op  Debt. 

(a)  Annuity. 

(b)  Covenant. 

(c)  Promissory  Note, 

(d)  Judgment. 

(e)  Award, 
(/)  Calls, 
(g)  Costs. 

(h)  Contingent  Debts  and  Liabilities. 

(i)  By  Partner. 

(j )  By  Savings  Bank. 

(k)  By  Surety. 

[1)  By  Servant. 

(m)  Priority. 

(n)  Amount  proveable. 

(o)  Effect  of 

(G)  Mortoaqes  and  Lien. 
(H)  Assignees. 

(a)  Official  Assignee. 

(b)  Removal  of. 

(c)  Rights  amd  Inabilities. 

(d)  What  Property  passes  to, 

(1)  In  general. 

(2)  Order  amd  Disposition  and  reputed 


(c)  Actions  and  Suits. 

(1)  When  maintainable. 
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(2)  Damages. 

(3)  Pleading  and  Evidence, 
if)  Allowance  of  Costs. 

(T)  Transactions  protected  by  Statdte. 
(j)  Warrants  op  Attorney,  Judoes'  Orders, 

and  Executions. 
(K)  Of  the  Bankrupt. 

(a)  Surrender. 

{b)  Examination. 

{c)  Allowance  to, 

(d)  Arrest  and  Discharge. 

(L)  Arrangement  with  Creditors. 

(a)  Under  the  Oontroid  of  the  Court, 

(b)  By  Deed. 

(M)  Certificate  op  Conpobmity. 

(a)  Graiit  of,  in  general. 

( b )  Opposing. 

(c)  Form  of. 

{d)  Concealment  of  Property  and  withhold- 
ing Information, 
ie)  Gaming. 

If)  Conduct  of  Bankrupt  as  a  Trader, 
(g)  Effect  of,  as  a  Discharge, 
ih)  Reference  bach  by  Court  of  Appeal. 
\i)  Conditional  Certificate. 

(N)  Practice  in  general. 

(0)  Inspection  op  Documents. 

(P)  Solicitor. 

(Q)  Messenger  and  other  Officers. 

(R)  Costs  in. 

(S)    DiTIDEHDS. 


(A)  Jurisdiction  of  the  Court  of  Bankruptcy 
AND  Commissioners. 

[See  14  &  IS  Vict.  c.  S2.  as  to  CommisBioners' 
power  to  grant  warrants  for  arrest  of  absconding 
debtors.  ] 

The  statute  12  &  13  Vict.  c.  106.  has  transferred 
all  questions  as  to  the  disch^rfje  of  a  bankrupt  to 
the  Court  of  Bankruptcy.  Walker  v.  Edmundson, 
20  Law  J.  Rep.  (N.s.)  Q,.^.  186  ;  1  L.  M.  &  P. 
P.C.  772. 

The  primary  jurisdiction  in  Bankruptcy  being,  by 
the  12th  section  of  the  statute  12  &  13  Vict.  c.  106, 
transferred  to  the  Commissioners,  and  the  jurisdic- 
tion of  the  Vice  Chancellor  under  that  act  having 
been  exclusively  appellate  and  transferred  to  the 
Court  of  Appeal  by  the  statute  14  &  IS  Vict,  c  83, 
the  Court  of  Appeal  cannot  order  the  payment  of 
money  out  of  the  Bankruptcy  Court,  unless  the  ap- 
plication be  made  bv  way  of  appeal  from  a  Com- 
missioner. In  re  Cheetliam,  21  Law  J.  Rep.  (n.s  ) 
Barikr.  5. 

The  Commissioner  has  jurisdiction  to  annul  an 
adjudication  for  equitable  invalidity.  Ex  parte 
Johnstone,  in  re  Johnstone,  4  De  Gex  &  Sm.  204. 

In  a  case  in  which,  under  the  Bankrupt  Law 
Consolidation  Act,  the  Commissioner  had  jurisdic- 
tion to  make  an  order,  the  Court  declined  interfer- 
i'ff  in  the  first  instance.  Ex  parte  Cheetftani,  in  re 
Cheelham,  2  De  Gex,  ]H.  &  G.  223. 

The  Registrar  of  a  district,  where  there  are  two 
Commissioners,  may,  during  vacation  t'me,  sit  hs 
the  Court.     Eic  parte  Barn£tt,  in  re  Barneit,  20 


Law  J.  Rep.  (n.s.)  Bankr.  3;  4  De  Gex  &  Sm.  S4, 

nom.  Ex  parte  Barnett. 

Whether  the  Court  of  appeal  has  any  discretion 
as  to  annulling  an  adjudication  of  bankruptcy,  or 
whether  it  is  not  bound  to  decide  the  legal  question 
of  its  validity  or  invalidity,  jMffirc.     Ibid. 

Qucere,  whether  an  order  of  transfer  of  a  petition 
for  adjudication  and  of  the  proceedings  thereunder, 
made  by  a  registrar  as  deputy  for  a  Commissioner 
(the  Senior  Commissioner  being  absent),  there  being 
no  case  of  urgency  shewn,  and  the  order  being  made 
eoe  parte,  is  regular.  Ex  parte  BiUon,  in  re  Steele, 
24  Law  J.  Rep.  (n.s.)  Bankr.  25. 

A  petition  to  annul  an  adjudication  after  adver- 
tisement in  the  Gazette,  must  be  presented  to  the 
Vice  Chancellor  sitting  in  Bankruptcy.  After  the 
advertisement,  the  Commissioner  has  no  jurisdiction 
to  entertain  a  petition  to  review  his  adjudication — 
Stat.  12  &  13  Vict.  c.  106.  ss.  12,  104,  233.  In  re 
Carter,  ex  parte  Carter,  21  Law  J.  Rep.  (n.s.) 
Bankr.  23. 

Where,  under  the  5  &  6  Vict.  c.  122,  the  Com- 
missioner has  refused  the  bankrupt  his  certificate, 
he  has  no  jurisdiction  to  review  his  decision.  The 
12  &  13  Vict.  c.  106.  does  not  enable  the  Commis- 
sioner to  reviewhis  decision,  except  upon  the  special 
prounds  set  forth  in  the  207th  section  of  that  act. 
Ex  parte  Higginson,  in  re  Higginson,  22  Law  J. 
Rep.  (n.s.)  Bankr.  11;  1  De  Gex  M.  &  G.  204. 

Power  of  Commissioner  to  make  order  for  sale  of 
goods  in  the  reputed  ownership  of  the  bankrupt  after 
an  actual  sale  by  a  mortgagee.  Ex  parte  Barlow, 
in  re  Marygold,  22  Law  J.  Rep.  (n.s.)  Bankr.  IS; 
2  De  Gex,  M.  &  G.  921. 

A  junior  Commissioner  of  the  London  Court  of 
Bankruptcy,  after  the  senior  Commissioner  had 
transacted  ail  the  business  before  him,  and  left  the 
court  for  the  day,  made  an  order  for  the  transfer  of 
a  petition  for  adjudication  and  all  proceedings  there- 
under from  a  country  district  to  London.  The  bank- 
rupt resided  and  had  his  property  in  the  country 
district,  but  the  great  majority  in  value  of  his  credi- 
tors lived  in  London,  and  elsewhere  out  of  the  coun- 
try district.  The  senior  Commissioner  treated  the 
order  of  transfer  as  a  nullity,  as  being  ultra  vires,  his 
absence  not  being  an  "  unavoidable  absence"  within 
the  20th  section  of  the  statute,  and  ordered  the  pro- 
ceedings to  be  re-tranaferred  to  the  country  district : 
— Held  on  appeal,  first,  that  the  junior  Commission- 
er had,  in  such  absence  of  the  senior  Commissioner, 
jurisdiction  to  make  the  order  of  transfer;  secondly, 
that  the  order  of  the  junior  Commissioner  was  pro- 
perly within  the  90th  section  of  the  statute;  and, 
thirdly,  that  the  order  of  the  senior  Commissioner 
to  remove  back  the  proceedings  while  the  order  of 
the  junior  Commissioner  was  undischarged,  was  ultra 
vires-  Ex  parte  Sewell,  in  re  Shaw,  22  Law  J.  Rep. 
(n.s.)  Bankr.  29;  3  De  Gex,  M.  &  G.  508. 

(B)  Persons  liable  xo  be  Bankrupt. 
[As  to  who  is  a  scrivener,  see  Harman  v.  Johnson, 
Attorney  and  Solicitor.] 
A  solicitor  was  adjudicated  bankrapt  as  a  scrivener 
on  evidence  clearly  establishing  the  fact;  on  appeal 
against  the  adjudication,  he  was  examined,  and  the 
Court  being  satisfied  that  upon  the  additional  evi- 
dence, he  was  not  a  s-crivener  within  the  meaning  of 
tiie  bankrupt  law,  annulled  the  adjudication;  Lord 
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Justice  Knight  Brace  expressing  his  agreement  in  the 
decision  only  on  the  authority  of  cases  determined  by 
Lord  Eldon  and  Lord  Chief  Justice  Gibbs.  Esc  parte 
JDafawi;  in  re  Dufam;  21  Law  J.  Eep.  (n.s.) 
Bankr.  38  ;  2  De  Gex,  M.  &  G.  246. 

Qjowe — whether  a  person  who  sells  goods  for  an- 
other on  commission,  but  does  not  buy,  is  a  trader 
within  the  Bankrupt  Law  Consolidation  Act,  1849. 
Hernamcmn  v.  Barber,  23  Law  J.  Rep.  (n.s.)  C.P. 
145;  14  Com.  B.  Rep.  S83. 

A  man  farming  271  acres  kept  cows,  never  more 
than  six  in  number,  and  regularly  sold  milk,  and 
sometimes  butter.  His  intention  in  keeping  the  cows 
was  to  sell  milk,  and  if  he  had  not  done  so,  the  keep- 
ing of  so  many  would  have  been  unprofitable.  It 
would  not  have  been  bad  farming  if  he  had  kept  no 
cows,  but  cows,  to  the  extent  he  kept  them,  were  the 
most  profitable  stock: — Held,  that  he  was  not  a 
trader  liable  to  be  made  a  bankrupt  as  a  '*  cow- 
keeper"  within  the  bankrupt  laws — confirming  Ex 
parte  Deriiig,  re  Cramp.  BfUl  v.  Towng,  24  Law  J. 
Eep.  (n.s.)  C.P.  66j  IS  Com.  B.  Rep.  i24. 

(C)  Act  op  Bankruptot. 
(a)  Fra/adulent  Execution. 
A  trader,  who  was  indebted  to  several  creditors  in  a 
sufficient  sum  to  form  a  petitioning  creditor's  debt, 
caused  his  goods  to  be  taken  in  execution  by  the 
plaintiff,  another  creditor,  with  intent  to  defeat  or 
delay  his  creditors,  and  the  plaintiff  obtained  the 
goods  by  bill  of  sale  from  the  sheriflj  by  way  of  frau- 
dulent preference;  after  which  the  defendant  took 
them  as  a  distress  for  rent.  The  trader  subsequently 
filed  a  declaration  of  insolvency,  and  on  this  a  fiat 
was  obtained  before  the  Bankruptcy  Consolidation 
Act,  1849,  came  into  operation,  and  he  was  adjudged 
a  bankrupt  on  his  own  petition.  The  plaintiff  then 
sued  the  defendant,  alleging,  in  the  first  count,  that 
the  latter  had  maliciously  distrained  for  more  rent 
than  was  due,  and  in  the  second,  that  he  had  taken 
an  excessive  distress.  A  third  count  was  in  trover. 
After  the  commencement  of  the  action  the  assignees 
gave  notice  to  the  plaintiff  that  they  intended  to  treat 
the  execution  as  void,  and  they  also  gave  notice  to 
the  defendant  claiming  the  go^ds  and  damages  from 
him  for  the  illegal  distress: — Held,  that  the  first 
count  was  bad,  affirming  Tancred  v.  Leyland,  and 
that  the  insertion  of  the  word  "maliciously"  could 
not  make  that  actionable  which  was  no  legal  injury 
without  it.  Stevenson  v.  NewnTiam,  22  Law  J.  Rep. 
(n.s.)  C.P.  110;  13  Com.  B.  Rep.  285. 

Held,  also,  that  as  the  fiat  and  adjudication  pro- 
ceeded on  the  bankrupt's  own  petition,  the  title  of 
the  assignees  could  not  relate  back  further  than  to 
the  act  of  bankruptcy  on  which  the  fiat  proceeded, 
and,  therefore,  that  it  did  not  relate  back  to  the  time 
of  the  fraudulent  execution ;  but  that  the  case  would 
have  been  otherwise  had  the  fiat  been  obtained  on 
the  petition  of  creditors,  and  possibly  so  if  the  adju- 
dication had  proceeded  on  their  petition,  though  the 
fiat  had  issued  on  the  petition  of  the  trader.     Ibid. 

Held,  further,  that  the  assignees  had  a  right  to  dis- 
affirm the  fraudulent  execution  and  claim  the  goods, 
as  the  transaction  was  voidable  but  not  void,  but 
(dissentiente  Erie,  J.)  that  such  disaffirmance  had 
no  relation  back,  and  that  the  goods,  at  the  time  of 
the  seizure  by  the  defendant,  and  until  the  assignees 
assumed  their  rights,  were  the  plaintiff's  property, 
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and,  consequently,  that  he  was  entitled  to  maintain  an 
action  for  the  illegal  taking.     Ibid, 

(5)  Fraudulent  Transfer. 

Semhle — that  an  assignment,  though  made  hond 
fide,  of  the  whole  of  a  trader's  stock  for  the  price  of 
a  part,  not  because  the  trader  is  obliged  under  pres- 
sure to  sell  his  stock  for  less  than  its  value,  but  be- 
cause an  old  debt  is  taken  as  part  of  the  price,  though 
the  moving  cause  of  the  transfer  may  be  a  new  ad- 
vance, is  a  fraudulent  transfer,  constituting  an  act  of 
bankruptcy  within  the  12  &.  13  Vict,  c.  106.  s.  67. 
At  allevents,  such  assignment  is  an  act  of  bankruptcy, 
even  without  fraud  in  fact,  if  it  conveys  all  the  trader's 
property  including  the  sum  advanced,  and  professes 
to  give  the  assignee  a  right  to  take  the  trader's  future- 
acquired   property  upon  non-payment  of  his  debt 

within  a  certain  time Siebert  v.  Spooner,  Lindon 

V.  Ska/rpe,  and  Whitwell  v.  Thompson  considered, 
Graham  v.  Chapman,  21  Law  J.  Rep.  (n.s.)  C.P. 
173;  12  Com.  B.  Rep.  85. 

Y,  a  trader,  agreed  to  make  an  assignment  of  all 
her  property  in  business  to  C,  in  consideration  of  his 
paying  a  debt  then  due  by  Y  to  L.  The  debt  was 
paid  by  C  directly  to  L,  and  an  assignment  of  all  Y's 
property  to  C  afterwards  executed  to  secure  the  re- 
payment of  the  amount  of  such  debt,  with  interest. 
The  assignment  contained  a  covenant,  that  in  default 
of  repayment  by  Y  in  the  manner  specified  in  the 
deed,  it  should  be  lawful  for  C  to  possess  himself  of, 
as  well  all  the  property  assigned,  as  also  all  other 
property  that  might  afterwards,  during  the  continu- 
ance of  the  security,  be  upon  the  premises  in  which  Y 
carried  on  her  business,  and  to  sell  and  dispose  of  the 
same,  and  reimburse  himself  the  debt  and  interest 
and  all  expenses,  and  to  pay  the  residue  to  Y.  The 
assignment  also  provided  that  Y  should  continue 
in  possession  of  the  property  until  default  in  repay- 
ment; and,  subsequently,  Y,  being  unable  to  pay, 
sold  the  property,  and  out  of  the  proceeds  repaid  the 
Bum  advanced  by  C,  and  afterwards  became  bank- 
rupt : — Held,  in  an  action  by  the  assignees  of  Y  to 
recover  back  the  sum  repaid  by  her  to  C  (the  jury 
having  expressly  found  that  the  assignment  was  not 
made  to  delay  creditors  nor  in  contemplation  of 
bankruptcy),  that  the  assignment  was  to  be  consi- 
dered as  made  in  consequence  of  and  to  secure  a 
present  advance  by  C  to  the  bankrupt,  of  which  the 
bankrupt  had  the  full  benefit  at  the  time,  and  did 
not,  therefore,  in  itself,  amount  to  an  act  of  bank- 
ruptcy, although  it  contained  a  covenant  enabling  C 
to  take  and  dispose  of  future-acquired  property.  Hut- 
tony.  Cruttwell,  22  Law  J.  Rep.  (n.s.)  Q.B.  78;  1 
E.  &  B.  15. 

G,  a  farmer,  who  became  liable  to  the  bankrupt 
laws,  as  a  trader,  by  possessing  two  shares  in  a  joint- 
stock  bank,  worth  less  than  201.  each,  conveyed  all 
his  other  property,  worth  about  3,000i.,  to  a  creditor 
to  secure  his  debt  of  9001. : — Held,  that  the  convey- 
ance might  be  an  act  of  bankruptcy  as  a  fraudulent 
grant  with  intent  to  defeat  or  delay  creditors, 
although  the  two  shares,  which  were  G's  only  trading 
property,  were  not  conveyed,  and  although  the  con- 
veyance did  not  stop  G's  trade  as  a  banker.  Smith 
V.  Cannan  (in  error),  22  Law  J.  Rep.  (n.s.)  Q.B, 
290;  2  E.  &  B.  35. 

Held,  farther,  that  the  conveyance  being  of  pro- 
perty worth  three  times  the  amount  of  the  debt 
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which  it  was  given  to  secure,  did  not  prevent  the 
deed  being  an  act  of  bankruptcy;  for,  though  the 
grantee  would  be  a  trustee  for  G  as  to  the  amount 
beyond  his  own  debt,  the  property  could  not  be  taken 
in  execution;  and  as  the  common  law  remedies  of 
the  olher  creditors  against  their  debtor's  property 
would  thus  be  barred,  they  might  consequently  be 
defeated  or  delayed.     Ibid. 

Where  a  trader  assigns  part  of  his  property  by 
way  of  mortgage,  the  question  under  the  bankrupt 
laws  is,  not  whether  putting  the  deed  in  force  will 
put  an  end  to  his  business,  but  whether  it  will  make 
him  insolvent.  Toung  v.  Waud,  22  Law  J.  Rep. 
(U.S.)  Exch.  27;  8  Exch.  Rep.  221. 

A  manufacturer  assigned  all  his  machinery  by 
way  of  mortgage  to  secure  the  amount  of  certain 
bills  drawn  by  him  and  accepted  by  the  consignees 
of  his  goods,  which  had  been  discounted  by  the 
mortgagee,  and  also  of  such  other  bills  as  should 
from  time  to  time  be  discounted  in  like  manner. 

The  mortgagee  was  empowered,  after  three  days' 
notice,  to  enter  and  take  possession  of  all  the 
machinery,  and,  after  the  sale  of  the  same,  to  pay 
the  amount  of  the  expenses  and  the  bills  then  due 
or  running,  and  to  pay  the  surplus  to  the  mortgagor. 
At  the  time  of  the  execution  of  this  deed,  the 
machinery  was  worth  1,500/.,  and  the  mortgagor's 
property  consisted  of  goods  1,100/.,  and  good  debts 
9001.,  while  his  whole  liabilities  were  2,900/. : — 
Held,  that  this  deed  was  no  evidence  of  an  act  of 
bankruptcy,  although,  had  it  been  acted  upon,  the 
mortgagor  could  not  have  carried  on  the  particular 
business  in  which  he  was  engaged.     Ibid. 

A  trader  whose  goods  had  been  seized  under  nfi. 
fa.  executed  a  bill  of  sale  of  them  to  the  defendant, 
who  paid  out  the  sheriff;  the  jury  found  that  the 
object  of  the  transaction  was  not  merely  to  relieve 
the  trader  from  a  forced  sale,  but  to  protect  the 
goods  from  other  creditors: — Held,  that  the  sale 
was  void  under  the  13  Eliz.  c.  5,  and  an  act  of 
bankruptcy.  Graham  v.  Furler,  23  Law  J.  Rep. 
(U.S.)  C.P.  51;  14  Com.  B.  Rep.  410. 

Semble — That  it  was  void  also  as  to  persons  who 
became  creditors  subsequent  to  the  transaction,  if 
they  were  thereby  delayed  or  defrauded.     Ibid. 

The  creditors  of  a  bankrupt  having  assented  to  a 
composition  of  Ss.  fid.  in  the  pound,  to  which  the 
plaintiff,  who  was  a  creditor,  was  not  a  party,  the 
same  creditors  afterwards  signed  a  petition  for  an- 
nulling the  adjudication  of  bankruptcy,  which  the 
plaintiff  refused  to  sign  unless  the  defendant  would 
give  him  his  guarantie  for  167/.,  in  part  payment  of 
his  debt.  The  defendant  accordingly,  without  the 
knowledge  of  the  other  creditors,  gave  the  plaintiff 
the  guarantie,  whereupon  the  latter  signed  the  peti- 
tion : — Held,  in  an  action  on  the  guarantie,  that  the 
same  was  not  in  contravention  of  the  Bankrupt  Law 
Amendment  Act,  12  &  13  Vict.  c.  106.  s.  268,  and 
was  not  fraudulent.  Smith  v.  Saltzman,  23  Law  J. 
Rep.  (n.s.)  Exch.  177;  9  Exch.  Rep.  535. 

In  August  1853,  and  for  some  months  following, 
a  retail  draper,  who  afterwards  became  bankrupt, 
bought  large  quantities  of  goods  on  credit,  and  in 
November,  and  for  some  months  subsequently,  sold 
them,  from  time  to  time,  to  the  defendant,  who  was 
ii  jotkdealer,  at  prices  considerably  below  their  real 
value : — Held,  that  in  the  absence  of  proof  of  the 
bankrupt's  intention  to  decamp  with  the  money,  or 


otherwise  defraud  his  creditors,  and  of  the  buyer's 
knowledge  of  such  intention,  such  sales  were  not  of 
themselves  acts  of  bankruptcy  as  amounting  to  a 
"fraudulent  transfer,"  within  the  Bankrupt  Act. 
Lee  V.  ffart,  24  Law  J.  Rep.  (n.s.)  Exch.  71 ;  10 
Exch.  Rep.  71. 

A  trader  assigned  to  particular  creditors,  by  a 
deed  dated  the  20th  of  December,  at  their  instance, 
and  on  their  threatening  proceedings,  all  his  debts, 
bills  of  exchange,  promissory  notes  and  other  secu- 
rities, and  all  books  of  account,  as  a  security  for 
their  debt.  At  this  time,  although  the  fact  was  not 
known  to  the  trader,  writs  on  two  judgments  which 
some  time  before  had  been  obtained  against  him, 
were  lodged  in  the  hands  of  the  sheriff.  Two  days 
after  the  deed,  the  sheriff  seized  the  trader's  stock- 
in-trade  and  furniture.  The  next  day,  the  petition 
for  adjudication  was  presented,  and  the  day  following 
the  trader  was  adjudged  bankrupt.  The  particular 
creditors  claimed  the  property  comprised  in  the 
deed,  but  the  Commissioner  disallowed  the  claim, 
and  declared  the  deed  void  as  against  the  general 
creditors.  On  appeal,  the  decision  of  the  Commis- 
sioner was  affirmed;  the  Court  holding  that  the  deed 
being  a  transfer  of  so  much  of  bis  estate  and  effects 
as  rendered  it  impossible  for  him  to  carry  on  his 
trade  in  the  ordinary  and  usual  course,  although 
executed  under  pressure,  and  although  it  was  the 
unwilling  act  of  the  trader,  was  void  as  against  the 
general  body  of  the  creditors;  and,  semble,  was  also 
an  act  of  bankruptcy  within  the  67th  section  of  the 
Bankrupt  Act.  Ex  parte  Bailey,  in  re  JBarrell, 
22  Law  J.  Rep.  (n.s.)  Bankr.  45;  3  De  Gex,  M.  & 
G.  534. 

(c)  Trader  Dehtor  Summons. 

[See  Fairlie  v.  Batiks,  title  Action  (A)  (/). 

Where  a  creditor  files  an  affidavit  of  debt  under 
the  Bankruptcy  Consolidation  Act  (12  &  13  Vict. 
c.  106.  s.  78.)  he  is  bound  to  notice  and  deduct  any 
sum  due  to  the  debtor  arising  out  of  the  same  trans- 
action as  that  out  of  which  his  own  debt  arises,  and 
to  claim  for  the  difference  only;  and  if  he  omits  to 
do  so,  he  will  be  held  not  to  have  had  reasonable  or 
probable  cause  for  making  the  affidavit  in  the  amount 
at  which  it  was  made.  Marshall  v.  Sharland,  20 
Law  J.  Rep.  (N.s.)  Q.B.  3;  15  a.B.  Rep.  1051. 

Where,  therefore,  in  an  action  for  goods  sold  and 
delivered  the  plaintiff'  sought  to  recover  the  price  of 
a  cargo  of  coals,  the  freight  of  which  he  was  bound 
to  pay  to  the  captain  of  the  vessel  before  they  could 
be  discharged,  and  the  defendant  proved  at  the  trial, 
as  a  set-off,  payment  of  the  freight,  and  reduced  the 
verdict  for  the  plaintiff  by  that  amount,  it  was  held, 
that  the  plaintiff  had  not  any  reasonable  or  probable 
cause  for  rBaking  an  affidavit  of  debt  in  the  Bank- 
ruptcy Court  for  the  full  price  of  the  coals  without 
deducting  the  amount  paid  by  the  defendant  for 
freight;  and  the  Court,  under  12  &  13  Vict.  c.  106. 
B.  86,  ordered  that  the  defendant  should  have  the 
costs  of  the  suit.     Ibid. 

_  Where  a  creditor  has  filed  an  affidavit  of  a  suffi- 
cient debt  and  given  his  debtor,  a  trader,  notice  to 
pay,  and  summoned  him  before  the  Court  of  Bank- 
ruptcy, and  the  debtor  files  an  admission  that  he 
owes  part  of  the  demand,  and  makes  a  deposition 
that  he  believes  that  he  has  a  good  defence  as  to  the 
residue,  and  is  excused  by  the  Commissioner  of 
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Bankrupts  from  entering  into  a  bond  to  secure  it, 
though  the  debtor  fail  for  more  than  seven  days  after 
the  filing  of  the  admission  to  pay  the  admitted  por- 
tion of  the  demand,  he  does  not  thereby  commit  an 
act  of  bankruptcy  within  the  meaning  of  the  Bank- 
ruptcy Consolidation  Act,  12  &  13  Vict.  c.  106. 
Oldfield  V.  Dodd  (in  error),  22  Law  J.  Rep.  (n.s.) 
Exch.  144;  8  Exch.  Rep.  578. 

A  creditor,  a  wholesale  dealer,  issued  a  summons 
under  the  78th  section  of  the  act,  demanding  pay- 
ment of  money  due  from  a  retail  dealer  in  the  same 
line  of  business,  and  described  the  items  in  the  par- 
ticulars of  demand  as  "goods"  :^Held,  that  this 
described  with  sufficient  certainty  the  wares  supplied, 
so  as  to  prevent  the  annulling  of  the  adjudication  on 
the  ground  of  uncertainty.  The  situation  of  parties 
and  nature  of  demand  are  to  be  considered  in  deter- 
mining what  is  convenient  certainty.  Ex  parte 
Bower,  in  re  Sowers,  21  Law  J.  Rep.  (n.s.)  Bankr. 
61  ;  1  De  Gex,  M.  &  G.  468. 

Where  a  creditor  has  issued  a  summons  to  his 
debtor,  and  the  debtor  attends  and  admits  part  of 
the  debt  and  tenders  the  part  he  admits,  the  creditor 
may  by  his  conduct  render  it  unnecessary  for  the 
debtor  to  actually  produce  and  shew  the  money  in 
order  to  comply  with  the  requirements  of  the  82nd 
section  of  the  12  &  13  Vict.  c.  106.  Sx  parte 
Dwrika,  in  re  Fmiey,  22  Law  J,  Rep.  (h.s.)  Bankr. 
73  ;  2  De  Gex,  M.  &  G.  936. 

Qxhcere whether,  under  the   same  section,   it  is 

necessary  that  the  same  proof  of  tender  should  be 
given  as  would  be  necessary  to  support  a  plea  of 
tender  in  an  action,  their  Lordships  not  agreeing 
upon  the  point.     Ibid. 

A  trader  debtor  was  summoned  under  the  78th 
section  of  the  Consolidation  Act,  12  &  13  Vict.  c. 
106,  and  deposed  that  upon  the  merits  he  had  a 

good  defence : Held,  overruling  a  decision  of  the 

Commissioner,  that  it  is  not  imperative,  under  the 
79th  section,  to  require  a  bond  with  sureties  to  be 
given  as  a  security  for  the  amount  demanded,  and 
costs.  Ex  parte  Wood,  in  re  Wood,  23  Law  J.  Rep. 
(k.s.)  Bankr.  3;  4  De  Gex,  M.  &  G.  875. 

The  trader  was  indebted  to  his  creditor  on  a 
balance  of  account  arising  from  contracts  between 
them  for  sale  and  re-sale  of  tallow,  the  whole  trans- 
actions being  effected  by  the  delivery  and  re- 
delivery of  dock  warrants,  and  the  amount  of  the 
debt  was  the  excess  of  the  price  of  tallow  at  stated 
times  for  the  completion  of  contracts  on  sales  by  the 
creditor  to  the  trader  over  the  price  of  re-sale  at  such 
stated  times  from  the  trader  to  the  creditor : — Held, 
that  in  the  particular  circumstances  of  this  individual 
case,  the  Court  was  bound  to  exercise  its  judicial 
discretion  by  declaring  that  the  bond,  with  sureties, 
should  not  be  required,  and  therefore  discharged  the 
order  of  the  Commissioner  requiring  such  bond,  and 
dismissed  the  summons.     Ibid. 

A  party  claiming  to  be  a  creditor  took  out  a  sum- 
mons against  his  debtor  under  the  78th  section  of 
the  statute  12  &  13  Vict.  c.  106,  and  the  debtor 
thereupon  appeared  and  admitted  the  debt;  before 
the  seven  days  limited  by  the  81st  section  for  his 
tender  or  offer  of  payment  or  composition,  or  secu- 
rity of  or  for  the  debt,  he  filed  a  petition  under  the 
arrangement  clauses,  211,  &c.,  and  obtained  pro- 
tection from  all  process  until  further  order.  Eleven 
days  after  this  the  creditor  filed  a  petition  for  adjudi- 


cation founded  on  the  admission  : — Held,  that  the 
creditor  (having  satisfactorily  explained  his  delay  of 
eighteen  days  from  the  taking  out  of  the  summons) 
could  not  be  defeated  by  the  proceedings  of  the 
debtor  under  the  arrangement  clauses.  Ex  parte 
Walker,  in  re  Haywood,  24  Law  J.  Rep.  (n.a.) 
Bankr.  26. 

(D)  Petitioning  Ceeditoe. 
(a)  Who  may  he. 
Whether  a  judgment  creditor  who  has  taken  his 
debtor  in  execution  is  a  good  petitioning  creditor  to 
support  a  commission  of  bankruptcy,  qucere.  Walker 
V.  Edmondson,  20  Law  J.  Rep.  (N.s.)  Q.B.  186  ;  1 
L.  M.  &  P.  P.C.  772. 

(S)  What  Debts  will  sv^port  the  Petition, 

A  judgment  debt  is  a  good  debt  on  which  to  found 
a  petition  in  bankruptcy,  although  the  debtor  has 
been  taken  in  execution  under  a  ca.  sa.  and  subse- 
quently and  before  the  date  of  the  petition  dis- 
charged from  custody  under  the  Insolvent  Debtors 
Act,  1  &  2  Vict.  c.  11 0,  and  the  debt  duly  inserted 
in  the  schedule.  Watson  v.  Humphrey.  24  Law  J. 
Rep.  (n.s.)  Exch.  190;  10  Exch.  Rep.  781. 

Where  the  petitioning  creditor  had  before  peti- 
tioning for  adjudication  arrested  the  bankrupt  for  the 
petitioning  creditor's  debt,  and  detained  him  in  cus- 
tody till  he  was  discharged  on  his  petition  to  the 
Insolvent  Debtors  Court,  the  Court  of  Appeal  re- 
fused to  annul  the  adjudication  on  that  ground,  until 
its  validity  had  been  tried  at  law.  Ex  parte  Watson, 
in  re  Watson,  5  De  Gex,  M.  &  G.  396. 

P  &  B  were  engaged  in  partnership,  and  W  being 
about  to  join  them  in  the  business,  stipulated  that 
J  B,  the  father  of  B,  should  covenant  with  him  that 
the  debts  due  to  P  &  B  would  realize  a  stated  sum, 
and  if  not,  he  would,  on  demand  of  W,  pay  so  much 
as  it  fell  short  of  that  sum  to  P,  B  &  W;  and  also 
should  covenant  with  W  that  the  debts  owing  by 
P  &  B  did  not  exceed  a  stated  sum,  and  if  they  did, 
J  B  would,  on  the  demand  of  W,  pay  to  P,  B  &  W, 
or  the  person  or  persons  to  whom  the  same  might  be 
due,  the  excess  over  that  sum.  The  partnership  of 
P,  B  &  W  was  formed,  and  the  covenants  entered 
into  accordingly.  W  made  a  demand  for  payment 
of  a  sum  which  appeared  to  be  due  from  the  firm  of 
P  &  B,  over  the  stated  sum,  and  not  being  paid,  an 
adjudication  of  bankruptcy  was  pronounced  and 
afSrmed  against  J  B,  who  appealed;  and  it  was  held, 
that  the  covenant  was  not  to  pay  a  stated  or  liqui- 
dated sum,  but  that  the  remedy  of  it  lay  in  damages, 
and  being  so,  the  demand  did  not  constitute  a  good 
petitioning  creditor's  debt,  and  the  adjudication  was, 
therefore,  annulled.  Ex  parte  Broadhwrst,  in  re 
Broadhurst,  22  Law  J.  Rep.  (n.s.)  Bankr.  21 ;  2  De 
Gex,  M.  &  G.  953. 

A  trader  while  carrying  on  trade  gave  a  bond. 
The  creditor  obtained  judgment  by  default  after  the 
trader  ceased  to  carry  on  his  business.  The  creditor 
then  presented  a  petition  for  adjudication  in  bankr 
ruptcy,  and  the  Commissioner  at  first  adjudged  the 
trader  a  bankrupt,  but  on  cause  being  shewn  the 
Commissioner  annulled  the  adjudication,  on  the 
ground  that  there  was  not  a  good  petitioning  credi- 
tor's debt.  The  petitioning  creditor  appealed  : — 
Held,  that  the  original  adjudication  was  correct,  and 
must  stand.     Ex  parte  Grifitks,  in  re  Mostyn,  22 
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Law  J.  Rep.  (n.s.)  Bankr.  60;  3  De  Gex,  M.  &  G. 

174. 

The  Court  having;,  under  the  above  circumstances, 
supported  the  adjudication,  it  refused  an  application 
by  the  bankrupt  to  state  at  once  a  special  case  for 
the  opinion  of  the  House  of  Lords,  under  the  pro- 
visions of  the  18th  section  of  the  Bankrupt  Law 
Consolidation  Act;  but  deferred  the  consideration 
of  the  application  until  the  proceedings  before  the 
Commissioner  were  completed.     Ibid. 

Landlords  who  had  distrained,  and  to  whom  in 
addition  to  arrears  of  rent,  a  sum  was  due  from  the 
tenant  exceeding  50/.  for  goods  sold  and  delivered, 
petitioned  for  adjudication  in  bankruptcy  against 
him: — Held,  that  they  were  not  bound  to  forego 
their  distress.  Ex  parte  Bell,  in  re  Taylor,  i  De 
Gex  &  Sm.  537. 

(c)  Proof  of  Delt,  in  Actions. 

In  an  action  by  the  assignees  of  a  bankrupt,  if  the 
defendant  does  not  give  notice  that  he  will  dispute 
the  petitioning  creditor's  debt,  under  the  12  &  13 
Vict.  c.  106.  s.  234,  he  must  be  taken  to  admit  it 
for  all  purposes,  ffernamamiv.  Barter,  23  Law  J. 
Rep.  (n.s.)  C.P.  145  ;  14  Com.  B.  Rep.  583. 

Therefore,  where  a  defendant  had  given  notice 
that  he  would  dispute  the  trading,  but  no  notice  that 
he  would  dispute  the  petitioning  creditor's  debt,  and 
the  .Judge  at  the  trial  nonsuited  the  plaintiffs  on  the 
ground  that  the  petitioning  creditor's  debt  did  not 
exist  at  the  time  of  the  trading  proved,  the  Court 
set  aside  the  nonsuit — conBrming  Porter  v.  Walker. 
Ibid. 

(E)  Adjudication. 
(a)  Petition  for. 
Where  the  fiat  and  adjudication  proceeded  on  the 
bankrupt's  own  petition, — Held,  thatthetitleof  the  as- 
signees could  not  relate  back  further  than  to  the  act  of 
bankruptcy  on  which  the  fiat  proceeded,  and,  there- 
fore, that  it  did  not  relate  back  to  the  time  of  a  fraudu- 
lent execution ;  but  that  the  case  would  have  been 
otherwise  had  the  fiat  been  obtained  on  the  petition 
of  creditors,  and  possibly  so  if  the  adjudication  had 
proceeded  on  their  petition,  though  the  fiat  had 
issued  on  the  petition  of  the  trader,  Stevenson  v. 
Nevmham  (in  error),  22  Law  J.  Rep.  (n.s.)  C'.P. 
110. 

(5)  Time  for  contesting. 

The  Isle  of  Man  is  not  within  the  United  King- 
dom ;  and  therefore  a  person  residing  there  at  the 
time  of  an  adjudication  of  bankruptcy  against  him, 
has  three  months  within  which  he  may  contest  the 
validity  of  the  fiat  or  petition  for  adjudication, 
under  5  &  6  Vict.  e.  122.  s.  24,  or  12  &  13  Vict. 
c.  106.  s.  233.  Damon  v.  Parmer,20  Law  J.  Rep. 
(h.s.)  Exch.  177  ;  6  Exch.  Rep.  242. 

Four  partners  were  adjudicated  bankrupts.  Two 
resided  abroad.  The  adjudication  was  made  on  the 
8th  of  November.  On  the  13th  notice  was  given  of 
an  application,  on  behalf  of  the  partners  abroad,  to 
suspend  the  advertisement.  On  the  17th  the  meet- 
ing was  held  to  shew  cause  against  the  issue  of  the 
advertisement,  and  the  application  was  then  made. 
The  Commissioner  refused  to  suspend  the  issue  of 
the  advertisement  on  the  ground  that,  as  the  appli- 
cation was  not  made  within  seven  days  from  the 


adjudication,  he  had  no  authority,  under  the  104th 
section  of  the  12  &  13  Vict.  c.  106,  to  do  so  :— 
Held,  upon  appeal,  that  "such  extended  time" 
mentioned  in  the  section  meant "  further  or  longer 
time"  not  exceeding  fourteen  days  ;  and  that  the 
notice  having  been  given  within  the  seven  days 
everything  was  in  fieri,  and  the  Commissioner  had 
authority  to  grant  the  application.  The  matter  was, 
therefore,  sent  back  to  the  Commissioner.  In  re 
Castelli,  21  Law  J.  Rep.  (n.s.)  Bankr.  5;  1  De  Gex, 
M.  &  G.  437. 

Where  a  bankrupt  does  not  contest  the  validity 
of  an  adjudication  of  his  bankruptcy  before  a  Com- 
missioner within  the  period  prescribed  by  the  104th 
section  of  the  Act,  12  &  13  Vict.  c.  106.  for  shewing 
cause  against  such  adjudication,  the  Commissioner 
has  after  that  period  no  authority  to  entertain  an 
application  to  review  the  adjudication,  either  under 
that  section  or  under  the  233rd  section.  Ex  parte 
Carter,  in  re  Carter,  I  De  Gex,  M.  &  G.  212. 

The  Registrar  sitting  for  the  Commissioner  ex- 
tended the  time  for  shewing  cause  against  an  adjudi- 
cation to  a  specified  day.  When  the  time  arrived 
the  parties  attended,  and  the  Registrar  (who  has  not 
the  power  under  the  Act  of  reversing  an  adjudica- 
tion) again  sat  for  the  Commissioner,  and  further 
adjourned  the  time  for  shewing  cause  beyond  the 
extended  time  authorized  by  the  Act : — Held,  that 
the  hearing  was  then  commenced  sufficiently  to 
authorize  the  adjournment  as  of  a  part  heard  case, 
and  that  the  Registrar  sitting  for  the  Commissioner 
could  so  adjourn  it.  Ex  parte  Washiourne,  in  re 
Roberts,  4  De  Gex  &  Sm.  193. 

(c)  Defective  Proceedings. 

A  fiat  issued  against  the  plaintifi',  on  the  20th  of 
July  1849,  upon  a  debt  due  from  a  banking  com- 
pany, in  which  he  was  a  member,  to  G,  the  petition- 
ing creditor,  without  any  judgment  having  been 
obtained  against  the  public  officer,  and  a  warrant  of 
seizure  in  the  ordinary  form  was  issued  to  F,  the 
messenger,  dated  the  30th  of  July.  The  creditors' 
assignee  was  appointed  August  21.  The  12  &  13 
Vict.  u.  106.  came  into  operation  October  11,  and 
on  the  18th  of  October  a  seizure  of  the  plaintiff's 
goods  was  made  by  the  messenger  F  under  the  said 
warrant: — Held,  that  the  fiat  was  invalid,  and  that 
either  the  petitioning  creditor  or  the  messenger  was 
liable  in  trover  for  the  wrongful  seizure  ;  but  the 
Court  dechned  to  determine  which  of  the  two  was 
liable,  as  it  was  not  required  by  the  case  submitted 
for  their  opinion.  Davison  v.  Farmer,  20  Law  J. 
Rep.  (N.s.)  Exch.  177;  6  Exch.  Rep.  242. 

{d)  Annulling. 
A  duplicate  of  an  adjudication  in  bankruptcy 
Eigainst  A  was  served  on  A  personally  on  the  19th  of 
February.  A  did  not,  within  fourteen  days  after 
such  service,  shew  cause  to  the  Court  against  the 
validity  of  the  adjudication.  An  advertisement  of 
the  adjudication  was  inserted  in  the  Gazette  on  the 
28th  of  February.  On  the  19th  of  March,  within 
twenty-one  days  from  the  advertisement,  A  presented 
a  petition  to  the  Commissioner,  praying  that  the 
adjudication  might  be  annulled  :_Held,  on  appeal, 
that  A  was  in  time,  and  that  the  Commissioner  was 
bound  to  hear  and  decide  on  this  petition.  Ex  parte 
Cwrter,inre  Ca/rler,20  LawJ.  Rep.  (n.b.)  Bankr.l9. 
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Where  a  creditor  petitions  against  an  adjudication 
within  the  proper  time,  and  the  petition  is  not  heard 
within  the  twenty-one  days  from  the  adjudication, 
and  when  heard  it  is  dismissed,  and  the  creditor 
appeals  within  twenty-one  days  after  the  Commis- 
sioner's decision  on  his  petition,  his  appeal  is  in  time 
under  the  12th  section  of  the  statute.  Ex  parte 
Beam,  in  re  Wilhmaon,  21  Law  J.  Rep.  (N.s.) 
Bankr.  26;  1  De  Gex,  M.  &  G.  486. 

A  petition  to  the  Commissioner  to  annul  the  ad- 
judication is  not  an  appeal  within  the  meaning  of  that 
section.     Ibid. 

A  doubt  on  the  legal  validity  of  an  adjudication 
is  not  sufficient  ground  for  annulling  it.  Ex pwrte 
Bower,  in  re  Bowers,  21  Law  ,T.  Rep.  (n.s.)  Bankr. 
61;  IDeGex,  M.  &  G.  468. 

A  duplicate  of  an  adjudication  in  bankruptcy 
against  T  C  was  personally  served  upon  him,  on  the 
19th  of  February.  He  did  not,  within  fourteen  days 
after  such  service,  shew  cause  to  the  Court  against 
the  validity  of  the  adjudication.  An  advertisement 
of  the  adjudication  was  inserted  in  the  Gazette  on  the 
28th  of  February.  On  the  19th  of  March,  within 
twenty-one  days  from  the  advertisement,  he  presented 
a  petition  to  the  Commissioner  praying  that  the  ad- 
judication might  be  annulled.  The  Commissioner 
having  refused  the  application,  on  appeal,  one  of  the 
Vice  Chancellors  held,  that  he  was  in  time,  and  that 
the  Commissioner  was  bound  to  hear  and  decide  on 
the  petition,  but  the  late  Lord  Chancellor  having 
reversed  that  decision,  and  T  C  having  appealed  to 
the  House  of  Lords,  it  was  held,  affirming  the  decision 
of  Lord  Trwro,  that  the  Commissioner  has  no  autho- 
rity after  the  time  specified  in  the  104th  section,  to 
entertain  an  application  to  review  the  adjudication 
either  under  that  section  or  under  the  233rd  section, 
and  also  that  a  petition  to  annul  the  adjudication 
afterwards  presented  to  the  Commissioner  by  T  C 
was  not  such  a  "proceeding"  as  was  in  the  contem- 
plation of  the  legislature  in  framing  the  233rd  section. 
Carter  v.  Dimmock,  22  Law  J.  Rep.  (h.s.)  Bankr. 
SS;  4  H.  L.  Cas.  337. 

Where  a  person  who  has  been  adjudicated  bank- 
rupt does  not  shew  cause  against  the  validity  of  the 
adjudication  before  the  Commissioner  within  the 
period  prescribed  by  section  104.  of  the  statute 
12  &  13  Vict.  c.  106,  or  commence  "an action,  suit, 
or  other  proceeding  to  dispute  or  annul  the  fiat," 
&c.,  within  the  period  prescribed  by  section  233,  the 
Court  will  not  annul  the  adjudication  on  a  petition 
of  the  bankrupt,  notwithstanding  that  at  the  time  of 
the  adjudication  the  bankrupt  was  under  twenty-one 
years  of  age,  there  being  no  exception,  in  the  233rd 
section  of  the  statute,  respecting  infants.  Ex  parte 
John  West,  in  re  West,  22  Law  J.  Rep.  (w.s.) 
Bankr.  71;  3  De  Gex,  M.  &  G.  198. 

A  party  was  adjudicated  bankrupt,  and  the  assig- 
nees sold  chattels  (alleged  to  have  been  mortgaged 
to  A  B),  as  being  in  the  order  and  disposition  of  the 
bankrupt.  The  time  had  expired  within  which,  by 
the  233rd  section  of  the  Consolidation  Act  (12  &  13 
Vict.  c.  106),  the  bankrupt  could  have  petitioned 
to  annul,  but  A  B  presented  such  petition,  and  the 
Commissioner,  on  the  ground  of  want  of  trading, 
annulled  the  adjudication: — Held,  upon  appeal  of 
the  petitioning  creditor,  that  as,  upon  the  evidence, 
it  appeared  that  the  application  to  annul  was  made 
at  the  instigation  of  the  bankrupt,  the  adjudication 


must  be  restored,  the  Court  declining  to  decide  the 
question  of  trading.  Ex  pwrte  Emery,  m  re  Brad- 
bury, 23  Law  J.  Rep.  (ir.s.)  Bankr.  33;  4  De  Gex, 
M.  &  G.  901. 

(F)  Proof  of  Debt. 
{a)  Ammity. 

Declaration  in  the  common  form  on  an  annuity 
bond,  dated  the  9th  of  June  1828.  Pleas,  the  Sta- 
tute of  Limitations,  and  the  bankruptcy  of  the  de- 
fendant after  the  making  of  the  bond  and  the  accruing 
of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  action.  Re- 
plication joining  issue  on  the  latter  plea,  and  as  to 
the  former,  that  the  said  causes  of  action  did  accrue 
to  the  plaintiff  within  twenty  years  next  before  the 
commencement  of  the  action  (setting  out  the  bond 
and  condition,  and  assigning  as  a  breach  of  the  con- 
dition, the  non-payment  of  501.  for  two  years  and  a 
half  arrears  of  the  annuity).  The  bond  was  a  joint 
and  several  bond  of  the  defendant  and  M,  and  was 
conditioned  (after  reciting  that  M  had  agreed  with 
the  plaintiff  for  the  sale  of  an  annuity  of  202.  to  be 
paid  to  the  plaintiff,  his  executors,  &c.,  during  the 
joint  and  several  lives  of  the  plaintiff  and  his  wife, 
for  the  sum  of  1501.,  and  that  the  defendant  at  the 
request  of  M  had  assented  to  join  in  and  execute  the 
bond  for  securing  the  due  and  regular  payment  of  the 
annuity  and  the  receipt  by  M  of  the  said  sum  of  1 501) 
for  the  due  payment  by  M  or  the  defendant,  their  or 
either  of  their  heirs,  &c.  of  the  said  annuity,  by  two 
equal  half-yearly  payments  on  the  9th  o{  December 
and  the  9th  of  June  in  every  year,  during  the  joint 
and  several  lives  of  the  plaintiff  and  his  wife,  and  a 
proportionate  part  of  the  half-yearly  payment  of  such 
annuity  in  the  event  of  the  death  of  the  survivor  be- 
tween the  half-yearly  days  of  payment.  On  the 
trial,  it  was  proved  that  the  defendant  had  become 
a  bankrupt  in  1836;  that  the  defendant  had,  down  to 
1848,  paid  the  half-yearly  instalments  of  the  annuity, 
but  on  no  occasion,  until  after  the  days  of  payment 
stated  in  the  condition ;  so  that  there  had  been 
breaches  of  the  bond  before  the  defendant's  bank- 
ruptcy, and  it  appeared  also,  more  than  twenty 
years  before  the  commencement  of  the  action-;  and 
that  arrears  were  then  due  in  respect  of  breaches  com- 
mitted since  1 848 : — Held,  that  a  new  cause  of  action 
arose  with  each  successive  breach  of  the  condition, 
and  that  by  proof  at  the  trial  of  breaches  committed 
within  twenty  years,  the  plaintiff  was  entitled  to  the 
verdict  upon  the  issue  raised  by  the  plea  of  the  Sta- 
tute of  Limitations.  Amott  v.  Holden,  22  Law  J, 
Rep.  (h.3.)  Q.B.  14. 

Held,  also,  ( Wightman,  J.  dissenting)  first,  that 
the  defendant's  liability  under  the  above  form  of 
bond  and  condition  was  that  of  a  surety  for  M,  the 
grantor  of  the  annuity,  and  who  was  alone  to  be  con- 
sidered as  the  principal  debtor;  that  the  plaintiff, 
therefore,  could  not  have  proved  under  the  bank- 
ruptcy of  the  defendant  in  respect  of  previous  breaches 
and  a  forfeiture  of  the  bond;  and  consequently  that 
the  bankruptcy  and  certificate  of  the  defendant  were 
no  defence  to  the  action.     Ibid. 

(J)  Covencmt. 
A  trader  about  to  be  married  and  being,  in  fact, 
insolvent,  of  which  insolvency  the  intended  wife  was 
ignorant,  entered  into  a  covenant  with  trustees  to  pay 
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them  a  moderate  sum  of  money,  the  interest  to  be 
paid  to  the  wife^s  appointment,  and,  in  default,  to 
the  intended  wife  for  life  for  her  separate  use,  then 
to  the  husband  for  life,  and  the  capital  to  be  in  trust 
for  the  survivor  absolutely.  Property  of  the  wife 
was  also  agreed  to  be  settled  upon  the  same  trusts. 
The  husband  became  bankrupt,  and  the  trustees 
applied  to  prove  for  the  amount,  which  had  never 
been  paid,  but  the  Commissioner  rejected  the  proof: 
— Held,  on  appeal,  that  the  settlement  was  good  as 
against  the  assignees,  and  that  the  trustees  were 
entitled  to  prove.  Ex  parte  Mac  Simie's  Trustees, 
inreMac  Birnie,  21  Law  J.  Eep.  (w.s.)  Bankr.  IS; 
1  De  Gex,  M.  &  G.  HI. 

A  trader  in  his  marriage  settlement,  covenanted 
with  trustees  to  pay  them  3,0002.  "  out  of  the  first 
capital  monies  or  real  or  capital  personal  estate  or 
capitalized  income  of  or  to  which  he  should  be  or 
become  possessed  or  in  anywise  entitled  after  the 
solemnization  of  the  marriage,"  within  six  months 
after  he  should  "have  become"  so  possessed  or  en- 
titled. The  marriage  took  place,  but  the  money 
was  not  paid.  The  trader  was  possessed  of  stock  in 
trade  and  other  effects  far  exceeding  in  value  the 
3,0002.  down  to  the  time  when  he  became  bankrupt, 
and  for  a  long  time,  more  than  six  months  after  the 
date  of  the  settlement,  more  than  enough  to  pay  all 
his  debts  for  the  time  being,  including  the  3,0002. 
The  trustees  tendered  a  proof,  but  the  same  was 
refused ;  but  on  appeal, — Held,  that  as  the  bankrupt 
had  property  six  months  after  the  settlement,  more 
than  enough  to  satisiy  the  3,0002.,  and  as  there  was 
a  breach  of  the  covenant  by  non-payment  at  the  end 
of  six  months,  the  trustees  were  entitled  to  prove. 
Ex  parte  Evans,  in  re  Wass,  22  Law  J.  Rep.  (n.b.) 
Bankr.  5;  2  De  Gex,  M.  &  G.  948. 

(c)  Promissory  Note. 

The  defendant,  being  in  execution  for  a  debt, 
signed  a  blank  promissory  note  in  July  1846  and 
delivered  it  to  the  attorney  for  the  execution  credi- 
tor, and  was  thereupon  released.  In  1851  he  be- 
came bankrupt,  and  obtained  his  certificate  on  the 
12th  of  May.  On  the  20th  of  October  1852  the 
note  was  filled  up  and  made  payable  at  one  month 
after  date,  and  indorsed  to  the  plaintifl^  To  an  ac- 
tion upon  the  note,  the  defendant  pleaded  that  he 
did  not  make  the  note,  and  his  certificate  under  the 
bankruptcy.  The  jury  found  that  the  note  had 
been  filled  up  within  a  reasonable  time: — Held, 
that  the  defendant  was  liable,  and  that  the  certificate 
afforded  no  defence.  Temple  v.  Pidlen,  22  Law  J. 
Rep.  (».s.)  Exch.  151;  8  Exch.  Rep.  389. 

(d)  Judgment. 

A  trader  gave  a  warrant  of  attorney,  on  which,  in 
April  1848,  judgment  was  entered  up,  In  February 
1852  an  arrangement  was  attempted  with  the  gene- 
ral body  of  creditors  to  avoid  a  bankruptcy.  The 
trader  signed  a  declaration  of  insolvency.  At  a 
meeting  between  the  judgment  creditors  and  an 
agent  for  the  other  creditors,  the  former  were  in- 
formed of  this,  and  were  asked  and  made  a  promise, 
the  terms  of  which  were  in  controversy,  not  to  take 
any  steps  to  gain  priority;  and  the  meeting  was  ad- 
journed to  a  future  day.  In  the  mean  time  the 
judgment  creditors  registered  their  judgment ;  and 
on  the  trader  being  adjudicated  bankrupt,  they  peti- 


tioned the  Commissioner  that  they  might  be  declared 
equitable  mortgagees  of  the  real  estate  of  the  bank- 
rupt, but,  on  the  ground  of  breach  of  faith,  the  Com- 
missioner dismissed  the  petition,  with  costs.  On 
appeal,  the  Court  decided  that  what  took  place  at 
the  meeting,  even  if  a  promise  was  generally  made, 
was  not  enough,  on  the  one  hand,  to  support  a  bill 
to  restrain  the  registration  of  the  judgment,  nor  on 
the  other  to  support  a  bill  to  restrain  the  filing  of 
the  declaration  of  insolvency,  and  that  the  decision 
of  the  Commissioner  must  be  reversed.  Ex  parte 
Boyle,inreBoyU,  22  Law  J.  Rep.  (n.s.)  Bankr.  78; 
3  De  Gex,  M.  &  G.  515. 

A  judgment  on  a  warrant  of  attorney,  although 
not  executed,  may  now  constitute  a  lien  upon  real 
estate  in  ease  of  bankruptcy.     Ibid. 

(e)  Award, 

A  creditor  brought  an  action  against  his  debtor  for 
the  balance  alleged  to  be  due  upon  an  account  be- 
tween them.  The  debtor  consented  to  a  verdict  for 
100,000/.,  subject  to  a  reference,  the  arbitrator  to 
have  authority  to  order  a  verdict  to  be  entered  for 
either  party,  with  the  costs  of  the  suit  and  of  the 
arbitration.  The  arbitrator,  after  more  than  six 
years,  made  an  award  in  favour  of  the  creditor  for 
11,3452.  After  the  date  of  the  award,  and  before 
judgment  was  signed,  the  debtor  committed  an  act 
of  bankruptcy,  and  gave  notice  thereof  to  the  credi- 
tor, who  afterwards  entered  up  judgment,  and  sub- 
sequently the  debtor  was  adjudicated  bankrupt. 
The  creditor  claimed  to  prove  for  the  awarded  sum 
and  the  costs,  which  the  Commissioner  allowed ; 
whereupon  the  creditors'  assignee  appealed : — Held, 
that  the  creditor  was  entitled  to  prove  for  the  debt 
awarded,  interest  and  costs  as  a  liquidated  sum,  on 
the  ground  that  the  award  was  more  than  a  verdict, 
rendering  this  sum  proveable  as  a  debt,  until  it 
could  be  shewn  that  the  award  could  be  set  aside  at 
law.  Ex  parte  Harding,  in  re  Pickering  ;  Ex  parte 
Thornthwaite,in  rePickering,  23  Law  J.  Rep.  (n.s.) 
Bankr.  22;  5  De  Gex,  M.  &  G.  367. 

if)  Calls. 

A  B  was  a  shareholder  in  a  joint-stock  banking 
company,  which  stopped  payment.  He  became 
bankrupt,  and  afterwards,  before  he  obtained  his 
certificate,  an  order  for  winding  up  the  affairs  of 
the  banking  company  was  obtained,  and,  subse- 
quently, he  obtained  his  certificate.  The  Commis- 
sioner in  Bankruptcy  declined  to  permit  the  official 
manager  to  prove  for  the  amount  of  calls  on  the 
bankrupt's  shares ;  but  the  Court  held,  that,  under 
the  14th  and  30th  sections  of  the  Winding-up  Act 
of  1849,  the  official  manager  waa  entitled  to  go  in, 
and  prove  for  the  amount  of  calls  in  competition 
with  his  sepiirate  creditors.  Ex  parte  Nicholas,  in 
re  the  Monmouthshire  wnd  Glamorgan^iire  Bamh- 
ing  Oom.'panAj,  21  Law  J.  Rep.  (n.s.)  Bankr.  64;  2 
De  Gex,  M.  &  G.  271. 

(g)  Costs. 
The  defendant  removed  an  indictment  by  certio- 
rari, and  entered  into  the  usual  recognizances,  with 
two  sureties,  under  the  5  &  6  Will.  &  M.  c.  11.  s.  3. 
He  was  convicted,  and  the  judgment  was  respited 
upon  his  paying  the  costs,  which  were  then  taxed  at 
2272.     The  defendant  having  become  bankrupt,  the 
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prosecutor  proved  for  this  sum  under  the  bank- 
ruptcy. Judgment  was  afterwards  signed  against 
the  defendant,  and  the  ordinary  side-bar  rule  issued, 
under  which  the  costs  of  the  prosecutor  were  taxed 
at  2iSl.  Personal  service  of  this  side-bar  rule  and 
allocatur  and  a  demand  of  the  243/.  having  been 
made,  and  payment  refused  by  the  defendant  and 
his  bail,  a  rule  nisi  for  an  attachment  against  the  de- 
fendant, and  for  estreating  the  recognizances  against 
the  defendant  and  his  bail,  was  obtained.  The  Court 
discharged  that  part  which  was  for  an  attachment, 
but  estreated  the  recognizances,  Hegina  v.  IXills, 
22  Law  J.  Rep.  (n.s.)  Q.B.  322 ;  2  E.  &  B.  176. 

Where  solicitors  had  delivered  their  bill  of  costs 
in  September  1850,  and  after  a  deduction  had  been 
agreed  upon,  the  client  accepted  a  bill  of  exchange 
for  the  amount  so  reduced, — Held,  on  the  bill  being 
dishonoured,  and  the  client  becoming  bankrupt  in 
May  1851,  that  the  bill  of  exchange  constituted  a 
proveable  debt  without  the  bill  of  costs  being  taxed. 
Ex  parte  Weti,  in  re  Dawson,  i  De  Gex  &  Sm, 
366. 

(A)  Contingent  Debts  and  Mobilities. 

Debt  for  railway  calls.  Pleas,  secondly,  that  the 
defendant  was  not  a  holder-  of  the  shares;  and 
thirdly,  bankruptcy  of  the  defendant.  The  defen- 
dant, being  the  holder  of  shares  in  a  railway  com- 
pany, became  bankrupt.  No  transfer  of  shares  to 
the  assignees  had  taken  place  in  the  mode  pointed 
out  by  the  Companies  Clauses  Act,  8  Vict,  t.  16; 
but  before  the  fiat  a  correspondence  took  place 
between  the  oiiicial  and  the  trade  assignee,  in  which 
the  latter  sent  to  the  former  a  statement  of  the 
bankrupt's  property,  comprising  in  it  the  value  of 
the  shares  in  question,  and  estimating  the  amount 
that  would  be  necessary  to  work  the  fiat  and  pay 
dividends,  and  he  subsequently  wrote  suggesting  the 
propriety  of  selling  the  shares.  Afterwards,  and 
after  the  fiat,  three  calls  were  made : — Held,  that 
the  debt  was  not  barred-  by  the  certificate,  as  it  was 
not  proveable  under  the  fiat  as  a  debt  due  in  fviv/ro, 
within  section  SI.  of  the  6  Geo.  4.  c.  16,  or  as  a 
debt  due  on  a  contingency  within  section  BQ,  The 
SoutJi  Staffordshire  Hail.  Co.  v.  Surnside,  20  Law 
J.  Rep.  (H.s.)  Exch.  120;  S  Exch.  Rep.  129. 

The  defendant  executed  a  bond,  whereby  he 
became  liable  as  a  surety  to  pay  to  the  plaintifi'  such 
costs  as  the  plaintiff  should  in  due  course  of  law  be 
liable  to  pay,  in  case  a  verdict  should  pass  for  cer- 
tain defendants  in  an  action  of  scire /acias;.  wherein 
the  now  plaintiflT  sued  as  a  nominal  party.  The 
action  on  the  scire  facias  was  tried,  at  the  Spring 
Assizes  in  1 848,  and  a  verdict  was  found  for  the  then 
defendants;  after  which,  in  Easter  term,  a  rule  nisi 
for  a  new  trial  was  obtained.  In  the  November 
following,  the  defendant  in  the  present  action  became 
a  bankrupt.  In  Hilary  term  1849,  the  rule  for  a 
new  trial  was  discharged.  In  May  the  defendant 
obtained  his  certificate;  and  in  August  the  costs  in 
the  action  on  the  scire  facias  were  taxed,  and 
final  judgment  signed  against  the  now  plaintiff; — 
Held,  that  the  plaintiff's  claim  was  not  barred  by 
•the  defendant's  certificate,  the  debt  not  being  a  con- 
tingent debt  within  the  6  Geo.  4.  c.  16.  s.  56,  but 
only  a  contingent  liability,  Hcmkin  v.  Bennett. 
M  Law  J.  Rep.  (n.s.)  Exch,  326;  8  Exch,  Rep. 
107. 


The  defendant,  by  deed,  assigned  to  the  plaintiff 
three  policies  of  assurance  to  secure  a  debt,  and 
thereby  covenanted  to  pay  the  annual  premiums,  it 
being  declared  that  if  he  should  make  default  it 
should  be  lawful  for  the  plaintiff  to  pay  the  pre- 
miums, which  became  payable  for  keeping  on  foot 
the  said  policies,  or  for  effecting  and  keeping  on 
foot  any  other  policy  or  policies  thereof;  and  that 
the  defendant  would  on  demand  pay  to  the  plaintiff 
all  monies  so  paid  or  advanced,  with  interest.  lii  an 
action  on  this  covenant  the  declaration  alleged  two 
breaches :  first,  that  the  defendant  did  not  pay  the 
premiums  which  became  payable  for  keeping  on 
foot  the  said  policies;  secondly,  that  although  the 
plaintiff  duly  paid  and  advanced  the  premiums,  and 
demanded  payment,  the  defendant  had  not  paid  him 
the  same,  but  therein  made  default.  The  defendant 
pleaded  in  bar  his  certificate  of  discharge  under  an 
adjudication  in  bankruptcy  upon  a  declaration  of 
insolvency,  and  petition  filed  after  the  making  of  the 
deed: — Held,  upon  demurrer,  that  the  claim  in 
respect  of  the  said  breaches  of  covenant  did  not 
come  within  the  meaning  of  the  178th  section  of  the 
12  &  13  Vict.  c.  106,  and  that  the  certificate  in 
bankruptcy,  therefore,  was  no  bar  to  the  action. 
Wariwgh  v.  Tucker,  24  Law  J,  Rep.  (h.s.)  Q.B, 
317, 

Before  the  filing  of  a  petition  for  adjudication  of 
bankruptcy  a  verdict  for  l,000t  was  obtained  against 
a  trader,  in  an  action  of  tort,  subject  to  a  reference 
as  to  the  amount  of  damages  to  be  paid.  Subse- 
quently, the  petition  was  filed  and  the  adjudication 
was  made.  The  arbitrator  afterwards  made  his 
award,  fixing  the  amount  of  damages,  the  assignees 
of  the  bankrupt  taking  no  part  in  the  proceedings. 
The  plaintiff  in  the  action  filed  final  judgment,  and 
applied  to   prove  under  the  bankruptcy  for   the 

amount  of  certified   damages  and   taxed  costs : 

Held,  overruling  the  decision  ofa  Commissioner,  that 
this  claim  was  not  a  "  liability  to  pay  money  upon  a 
contingency,"  within  the  178th  section  of  the  statute 
12  &  13  Vict.  c.  106,  and  that  proof  could  not  be 
admitted.  Ex  parte  Todd,  in  re  Williamson,  24 
Law  J.  Rep.  (h.s.)  Bankr.  20, 

(i)  JBy  Partner. 

A,  B  and  C,  who  carried  on  business  in  partner- 
ship together,  were  indebted  to  D.  D  brought  an 
action  against  A  alone,  and  recovered  judgment 
against  him.  During  the  whole  of  this  time,  B  and 
C  were  resident  abroad,  A  was  made  a  bankrupt, 
and  the  Commissioner  was  directed  to  keep  separate 
accounts  of  the  estate  of  A,  and  of  the  joint  estate  of 
A,  B  and  C: — Held,  that  notwithstanding  the  judg- 
^pent  against  A,  D  had  a  right  to  prove  for  his  debt 
against  A,  B  and  C.  Ex  parte  Jones,  in  re  Morri- 
son, 20  Law  J.  Rep,  fn.s.)  Bankr.  6;  4  De  Gex  & 
Sm.  199,  nom.  Ex  parte  Waterfall,  in  re  Morrison. 

(J)  By  Sammgs  Bamk. 

A  linendraper  was  appointed  actuary  and  cashier 
of  a  savings  bank,  the  rules  of  which  provided  that 
one  or  more  members  of  the  committee  should 
attend  at  the  cashier's  shop  to  receive  the  deposits. 
JThe  committee  failed  to  attend,  and  permitted  the 
deposits  to  be  received  by  the  cashier : — Held,  upon 
his  bankruptcy,  that  they  were  not  monies  in  his 
hands  by  virtue  of  his  office,  and  could  not  be  claimed 
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in  full  by  the  savings  bank.     Ex  parte  Fleet,  in  re 
Jardine,  i  De  Gex  &  Sm.  52. 

(Jc)  Bg  Surety. 

Two  firms  K  &  Co.  and  B  &  Co.  had  dealings 
tngether,  during  which  K  &  Co.  made  payments 
for,  and  accepted  bills  for  the  accommodation  of 
B  &  Co.,  and  received  from  B  &  Co.  cash  and  bills 
as  payment  of  and  security  for  the  outlay  and 
liabilities  made  and  incurred.  By  the  course  of 
dealing  adopted  by  the  two  firms,  the  amounts  re- 
ceived bv  K  &  Co.  on  the  bills  deposited  with  them 
by  B  &  Co.,  were  credited  by  K  &  Co.  to  B  &  Co. 
in  a  cash  account.  In  July  1812  K  &  Co.  became 
bankrupt,  and  B  &  Co.  became  bankrupt  in  the 
following  month,  and  at  the  period  of  the  bankrupt- 
cies there  was  a  large  balance  due  to  K  &  Co.  The 
bill-holders  proved  against  both  estates,  having  been 
paid  10s.  in  the  pound  out  of  the  estate  of  B  &  Co., 
the  principal  debtors,  and  then  IO5.  in  the  pound 
out  of  K  &  Co.*s  estate,  who  were  the  sureties : — 
Held,  aifirming  a  decision  of  the  Vice  Chancellor  in 
Bankruptcy,  first,  that  the  assignees  of  the  estate  of 
K  &  Co.  were  entitled  to  prove  against  the  estate  of 
B.  &  Co.  the  amount  on  the  cash  balance  due  at  the 
time  of  the  bankruptcies;  secondly,  that  they  were  en- 
titled to  appropriate  the  amounts  received  on  the  depo- 
sited bills  to  the  discharge  of  their  liabilities  to  the  bill- 
holders;  and,  thirdly,  that  they  were  entitled  to  the 
benefit  of  the  proof  made  by  the  bill-holders  against 
the  estate  of  B  &  Co.,  until  they  should  be  recouped 
the  excess  paid  by  the  estate  of  K  &  Co.  to  the  bill- 
holders,  over  and  above  the  sums  realized  from  the 
deposited  bills.  Ex  parte  Johnson,  in  re  Eulmer, 
22  Law  J.  Rep.  (k.s.)  Bankr.  65;  3  De  Gex,  M.  & 
G.  218. 

Where  a  principal  debtor,  or  his  estate,  pays  part 
of  a  debt,  and  the  creditor  proves  for  the  remainder, 
and  the  surety  of  the  principal  debtor  pays  the  re- 
mainder of  the  debt,  the  latter  has,  by  relieving  the 
estate  of  the  principal  debtor  from  further  demand  in 
respect  of  the  debt,  placed  himself  within  the  mean- 
ing of  the  8th  section  of  the  statpte,  49  Geo.  3. 
u.  121,  and  is  entitled  to  stand  in  the  place  of  the 
creditor  in  respect  of  his  proof  against  the  estate  of 
the  principal  debtor.     Ibid. 

(Z)  By  Servant. 

Where,  by  the  custom  of  a  mining  district,  a 
collier  when  hired  brings  with  him  'a  drawer,  and 
divides  with  him  the  wages  which  are  paid  by  the 
manager  or  owner  of  the  mine,  although  the  manager 
has  power  to  dismiss  the  drawer,  and  to  interdict  the 
dismissal  of  the  drawer  by  the  collier,  on  the  bank- 
ruptcy of  the  mine  owner,  owing  wages  to  the  collier, 
there  being  wages  due  to  the  drawer,  the  latter  are 
not  labourers  or  workmen  within  the  meaning  of  the 
169th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  entitled  to  payment  in  full  out  of  the 
bankrupt's  estate  of  the  wages  due  to  them.  Ex 
parte  Eckersley,  in  re  Byrom,  22  Law  J.  Rep.  (n.s.) 
Bankr.  27;  3  De  Gex,  M.  &  G.  155. 

(m)  Priority. 

Where  an  attorney  and  solicitor  became  bankrupt, 
and,  without  having  obtained  his  certificate,  com- 
menced practice  and  continued  to  do  so  with  the 
knowledge  of  the  creditors  who  had  proved,  it  was 


held,  that  the  subsequent  creditors  had  priority  over 
those  who  had  proved,  and  that  the  estate  was  to  be 
administered  in  equity  and  not  in  bankruptcy. 
Tticlcer  v.  Hernaman,  22  Law  J.  Rep.  (N.s.)Chanc. 
791;  4  De  Gex,  M.  &  G.  395:  affirming  22  Law  J. 
Rep.  (N.s.)  Chanc.  487;  1  Sm.  &  G.  394. 

The  official  assignee,  who  appealed  irom  a  decree 
of  the  Court  below,  was  ordered  to  pay  the  costs 
personally.     Ibid. 

(«)  Amownt proveable. 

One  of  the  residuary  legatees  under  a  will  was  the 
surviving  trustee  of  it ;  the  other  was  subsequently 
appointed  a  new  trustee  under  a  power.  The  trust 
estate  then  consisted  of  9,000i.  due  from  the  conti- 
nuing trustee  and  of  shares  in  a  company  valued  at 
6,000i.,  which  were  transferred  into  the  names  of  the 
two.  After  the  death  of  certain  cestuis  que  trust 
who  were  entitled  for  life,  and  when  the  trust  estate 
constituted  a  clear  fund  belonging  in  moieties  to  the 
two  residuary  legatees,  subject  only  to  the  payment  of 
legacies  which  amounted  to  4,000Z.,  the  continuing 
trustee  became  bankrupt,  still  owing  the  9,000^.  to 

the  trust  estate: Held,  that  the  new  trustee  was 

not  entitled  to  prove  for  this  amount  and  retain  the 
dividends  till  he  should  be  paid  his  share  in  full,  but 
could  only  prove  to  the  extent  of  his  beneficial  inter- 
est immediately  before  the  bankruptcy,  and  that  as 
the  bankrupt  could  then  have  settled  with  him  by 
paying  3,S00i.,  that  was  the  amount  proveable.  Ex 
parte  Tv/rner,  in  re  Crosthwaite,  2  De  Gex,  M.  &  G. 
927. 

Incumbrancers  on  a  bankrupt's  property  under  an 
agreement  for  security  had  enforced  their  lien  against 
the  assignees  in  a  Chancery  suit,  in  which  the  sub- 
ject of  the  security  had  been  sold,  and  the  proceeds 
applied  in  reduction  of  the  debt: — Held,  that  in 
proving  for  the  residue,  the  mortgagees  were  entitled 
to  set  off  the  income  of  the  property  accruing  due 
after  the  bankruptcy  against  the  interest  upon  the 
debt  since  the  same  period.  Ex pa/rte  Penfold,  in 
re  BarTcer,  4  De  Gex  &  Sm.  282. 

(0)  Effea,  of. 

Where  the  defendant  in  an  action  brought  for  the 
recovery  of  a  debt,  has  become  bankrupt,  and  the 
plaintiff  has  tendered  his  claim  for  proof  of  the  debt 
under  the  bankruptcy,  and  the  claim  is  not  allowed, 
but  adjourned,  the  defendant  is  not  entitled  to  a  stay 
of  proceedings  in  the  action  under  the  12  &  13  Vict, 
c.  106.  s.  182,  the  Bankrupt  Law  Consolidation  Act. 
To  entitle  him  to  such  stay  of  proceedings,  the  debt 
must  be  proved  under  the  bankruptcy,  or  the  claim 
entered  upon  the  proceedings.  BaZl  v.  Bowden,  22 
Law  J.  Rep.  (n.s.J  Exch.  249. 

(G)   MORTOAQES  AND  LlEN. 

[See  Fenn  v.  Bittleston,  post,  (H)  (e)  ( I ).] 

Where  an  assignment  of  all  a  bankrupt's  property 
required  for  his  trade  as  a  security  for  an  antecedent 
debt,  has  taken  place  more  than  twelve  months  before 
the  petition  fur  adjudication, — Semite,  that  it  is  mate- 
rial for  the  assignees  to  shew,  for  the  purpose  of  avoid- 
ing the  deed,  that  there  still  exists  a  debt  which  exist- 
ed at  the  time  of  the  execution  of  the  assignment. 
E:c  parte  Taylor,  in  re  Taylor,  5  De  Gex,  M.  &  G. 
3.')2. 
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The  plaintiflfs,  creditors  of  P,  purchased  goods  of 
P,  at  a  sale  by  auction,  on  the  9th  of  October,  to  the 
amount  of  S6l.  9s.  lid.,  being  less  than  their  debt. 
There  was  a  further  sum  realized  at  the  sale,  and  re- 
ceived, and  more  than  sufficient  to  cover  the  auc- 
tioneer's (the  defendant's)  charges.  The  plaintiffs 
removed  the  goods  purchased,  without  payment  of 
the  price  or  the  knowledge  of  the  defendant,  and 
against  the  will  of  P,  and  the  defendant  immediately 
sent  an  invoice  to  the  plaintiffs  and  demanded  pay- 
ment. On  the  21st  of  October  the  plaintiffs  obtained 
a  judgment  in  an  action  against  P  for  the  full  amount 
of  their  debt  j  and  on  the  24th  of  October  an  ex  parte 
order  was  obtained  in  the  action,  under  the  61st  sec- 
tion of  the  Common  Law  Procedure  Act,  1854, 
attaching  in  the  hands  of  the  defendant  all  debts 
due  to  P,  and  was  served  on  the  defendant  on  the 
25th  of  October.  Subsequently,  on  the  same  day, 
P  signed  a  declaration  of  insolvency,  upon  which 
being  duly  filed,  he  was  on  the  26th  of  October  ad- 
judicated a  bankrupt,  and  notice  of  the  bankruptcy 
was  served  on  the  defendant  the  same  day.  Under 
a  Judge's  order,  made  on  the  28th  of  October,  pur- 
suant to  section  64.  of  the  Common  Law  Procedure 
Act,  1854,  the  defendant  was  proceeded  against  by 
writ  in  this  action  as  garnishee.  The  ofEcial  assig- 
nee had  demanded  payment  of  the  price  of  the  goods 
purchased  by  the  plaintiflB: Held,  that  notwith- 
standing the  service  of  the  order  of  attachment,  the 
debt  due  from  the  defendant  to  P  passed  to  the  as- 
signees in  bankruptcy;  that  the  plaintiffs  had  by  the 
order  of  attachment  become  creditors  of  the  bank- 
rupt, "  having  security  for  their  debt"  within  section 
184.  of  the  12  &  13  Vict.  c.  106,  but  not  such  a 
security  as. could  be  treated  either  as  a  mortgage  or 
lien  within  the  meaning  of  the  exception  in  the  same 
section,  and  therefore  that  the  plaintiffs  were  not 
entitled  to  recover  the  debt  due  from  the  defendant 
to  P.  Holmes  v.  TvMon,  24  Law  J.  Rep.  (n.s.)  Q.B. 
346. 

Held,  also,  as  to  the  86t  9s.  llrf.,  that  supposing 
the  defendant,  the  auctioneer,  could,  under  the  cir- 
cumstances, sue  the  plaintiffs  for  that  sum,  it  would 
be  a  good  answer,  at  all  events,  by  way  of  equitable 
defence,  to  shew  that  the  auctioneer's  lien  had  been 
satisfied,  and  that  the  plaintiffs  had  a  set-off  as  against 
P  his  principaL     Ibid. 

And,  further,  that  though  in  an  action  on  the  con- 
tract by  the  assignees  in  bankruptcy  for  the  said  sum, 
the  plaintiffs  might  be  at  liberty  to  set  off  the  debt 
due  to  them,  yet  that  the  plaintiffs  were  liable  to  an 
action  in  tort  for  the  wrongful  conversion,  nothing 
having  been  done  either  by  the  auctioneer  or  the 
assignees  to  waive  the  tort.    Ibid. 

A  druggist  assigned  all  the  wares,  fixtures,  shop 
effects,  stock  in  trade,  furniture,  goods,  chattels, 
utensils,  implements  and  things  in  and  about  and 
belonging  to  the  dwelling-house,  warehouse,  offices 
and  estate  in  his  occupation  by  way  of  mortgage,  to 
secure  150?.  then  advanced  to  him.  The  deed 
contained  a  proviso  that  upon  payment  of  the  1601., 
or  of  the  interest  at  the  times  mentioned  in  the  deed 
(but  as  to  the  interest  after  notice  given)  the  mort- 
geigee  might  enter  upon  the  premises,  and,  if  neces- 
sary, break  or  force 'open  the  door  of  any  place 
wherein  the  goods  should  be,  and  might  sell  the 
goods  and  pay  the  mortgage  debt,  interest  and  costs. 
More  than  a  year  after  the  expiration  of  the  time 
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appointed  for  payment  of  the  150/.  the  mortgagee 
took  possession.  On  the  following  day  the  mortgagor 
committed  an  act  of  bankruptcy,  and  was  a  few  days 
afterwards  adjudicated  a  bankrupt.  SemUe — that 
the  mortgagee  was  not  entitled  to  retain  the  goods 
unless  it  appeared  that  the  mortgagor  had  at  the 
date  of  the  mortgage  other  property.  Hxparte  Spar- 
row, re  Fowhe,  2  De  Gex,  M.  &  G.  907. 

(H)  Assignees. 


A  was  made  a  bankrupt,  and  B  was  appointed  the 
official  assignee,  and  C  was  elected  the  creditors'  as- 
signee. An  action  was  brought  by  D  against  B  and 
C  in  respect  of  some  property  in  the  possession  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  and  a  ver- 
dict was  given  in  favour  of  D.  The  result  of  the 
action  was  independent  of  the  bankruptcy,  and  would 
have  been  the  same  whether  the  fiat  was  valid  or  in- 
valid. C  was  insolvent.  D  being  about  to  issue  exe- 
cution against  B  in  respect  of  the  costs  of  the  action, 
B  applied  to  the  Court  for  protection.  The  Court, 
however,  declined  to  interfere.  Ex  parte  Johnson, 
m  re  Cross,  20  Law  J.  Rep.  (n.s.)  Bankr.  20;  4  De 
Gex  &  Sm.  279. 

The  54th  section  of  the  statute  having  enacted 
that  certain  amounts,  not  less  nor  greater  than  speci- 
fied amounts  per  cent,  on  the  gross  produce,  from 
time  to  time  should  be  paid  by  official  assignees  to 
the  "Chief  Registrar's  Account,"  the  amount  to  be 
fixed  by  the  senior  Commissioner,  with  the  approval 
of  the  Lord  Chancellor  ;  and  the  chief  Commis- 
sioner having  fixed  the  sums,  with  such  approval, 
the  Court  refused  to  interfere  to  alter  the  same;  but 
the  Commissioner  having  made  such  allowances  to 
the  official  assignee  as,  according  to  the  amount  of 
the  bankrupt's  estate  and  the  nature  of  the  duties 
performed,  were,  in  his  opinion,  just  and  reasonable, 
the  Court  differing  from  the  opinion  of  the  Com- 
missioner, and  the  official  assignee  not  requesting  the 
Court  to  fix  the  amount  of  allowance,  the  matter 
was,  on  this  point,  sent  back  to  the  Commissioner 
for  re-consideration.  Ex  parte  Olyn,  in  re  Ashlin, 
21  Law  J.  Rep.  (n.s.)  Bankr.  49. 

Under  the  160th  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106,  the  bank- 
rupt is  directed  to  prepare  a  balance-sheet  and  ac- 
counts, and  the  Court  is  empowered  to  make  an 
allowance  to  such  person  as  it  shall  think  fit  for  the 
preparation  of  such  balance-sheet  and  accounts.  A 
Commissioner  had  permitted  the  balance-sheet  and 
accounts  to  be  prepared  in  the  office  of  the  official 
assignee,  and  had  allowed  21i  for  the  same,  and  20?. 
to  the  official  assignee  for  examining  and  auditing 
the  same  balance-sheet  and-  accounts.  The  trade 
assignee  appealed: — Held,  that  the  allowances  were, 
under  the  160th  section,  improper,  and  must  be  dis- 
allowed, the  preparation  of  such  balance-sheet  and 
accounts  by  the  official  assignee  being  inconsistent 
with  the  duties  of  his  office.  Bx  parte  Smssell,  in 
re  Mmnitt,  23  Law  J.  Rep.  (n.s.)  Bankr.  17  ;  5  De 
Gex,  M.  &  G.  373. 

The  same  Commissioner  had  laid  down  a  rule 
that  the  balance-sheet  should  be  made  out  on  every 
occasion  of  bankruptcy,  when  the  bankrupt  required 
assistance,  by  the  official  assignee ;  but  held,  per 
Lord  Justice  Twner,  that  this  rule  was  contrary  to 
the  intention  of  the  160th  section,  that  section  re- 
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quiring  rather  that  the  Commissioner  should,  in  each 
particular  case  of  bankruptcy,  exercise  a  discretion 
whether  a  person  should  be  employed  to  assist  the 
bankrupt  or  not  in  that  respect.     Ibid. 

(J)  Removal  of. 

Assignees  appointed  two  solicitors,  who  were  related 
by  marriage  to  the  bankrupts.  The  Commissioner, 
deeming  the  appointment  objectionable,  gave  the 
assignees  time  to  decide  whether  they  would  dis- 
charge the  solicitors,  or  whether  they,  the  assignees, 
would  themselves  retire  from  their  office  ;  at  the 
time  appointed  the  assignees  refused  to  do  either, 
whereupon  the  Commissioner  removed  the  assignees : 
— Held,  upon  appeal,  that  the  removal  of  assignees 
is  in  the  entire  discretion  of  the  Commissioner,  and 
the  Court,  refusing  to  interfere,  dismissed  the  appeal , 
with  costs.  Ex  parte  Bates,  in  re  Williams,  21 
Law  J.  Rep.  (n.s.)  Bankr.  20;  1  De  Gex,  M.  &  G. 
452. 

(c)  Bights  and  Liabilities. 

Debt  for  railway  calls.  Pleas,  secondly,  that  the 
defendant  was  not  a  holder  of  the  shares ;  and 
thirdly,  bankruptcy  of  the  defendant.  The  de- 
fendant, being  the  holder  of  shares  in  a  railway  com- 
pany, became  bankrupt.  No  transfer  of  the  shares 
to  the  assignees  had  taken  place  in  the  mode  pointed 
out  by  the  Companies  Clauses  Act,  8  Vict.  c.  16; 
but  before  the  tiat  a  correspondence  took  place  be- 
tween the  official  and  the  trade  assignee,  in  which 
the  latter  sent  to  the  former  a  statement  of  the 
bankrupt's  property,  comprising  in  it  the  value  of 
the  shares  in  question,  and  estimating  the  amount 
that  would  be  necessary  to  work  the  fiat  and  pay 
dividends;  and  he  subsequently  wrote  suggesting  the 
propriety  of  selling  the  shares.  Afterwards,  and 
after  the  fiat,  three  calls  were  made : — Held,  that 
there  was  no  evidence  of  the  assignees  having  ac- 
cepted the  shares.  South  Staffordshire  Rail.  Oo.  v. 
Bwnside,  20  Law  J.  Rep.  (ns.)  Exch.  120  ;  5 
Exch.  Rep.  129. 

R  became  bankrupt,  being  possessed  of  some  lOOZ. 
shares  in  an  incorporated  company,  which  were 
standing  in  his  name  in  the  company's  books.  Only 
25^.  per  share  had  been  paid.  The  shares  were  of 
no  value  at  the  time  of  the  bankruptcy.  R  handed 
the  certificates  of  the  shares  over  to  his  assignees. 
For  five  years  after  the  bankruptcy  neither  the 
assignees  nor  the  bankrupt  nor  the  company  took 
any  step  respecting  the  shares.  At  last,  the  shares 
having  risen  in  value,  the  assignees  claimed  them, 
and  demanded  to  be  registered  in  the  company's 
books  as  their  owners.  This  the  company  declined 
to  do.  An  action  was  brought  by  the  assignees;  and, 
on  an  issue  joined  on  the  allegation  that  the  assignees 
were  owners  of  and  entitled  to  the  shares,  it  was 
contended  for  the  company  that,  as  the  possession  of 
these  shares  was  coupled  with  a  liability  to  pay  the 
remaining  151.  per  share,  the  property  in  them  did 
not  vest  in  the  assignees  until  they  accepted  them ; 
that  it  was  necessary  for  the  assignees  to  do  some 
act  to  denote  acceptance,  and  do  that  act  within  a 
reasonable  time  after  the  bankruptcy;  that  the  ques- 
tion of  reasonable  time  was  a  question  of  law  for 
the  Judge;  and  that  five  years'  delay  unexplained 
was  an  unreasonable  time  in  law : — Held,  that,  as- 
suming an  acceptance  of  the  shares  to  be  necessary  to 


give  the  assignees  title,  and  that  the  acceptance 
ought  to  be  within  a.  reasonable  time,  still  that  the 
facts  proved  were  evidence  of  the  plaintiffs'  title, 
and  that  the  question  of  reasonable  time  was  a 
question  for  the  jury  ;  but  that  the  Judge  ought  to 
direct  the  jury  that  the  reasonable  time  for  accepting 
did  not  begin  to  run  until  some  party  interested  in 
the  shares  had  taken  some  step  respecting  them. 
Graham  v.  Van  Diem^n's  Zand  Co.  (in  error),  24 
Law  J.  Rep.  (n.s.)  Exch.  213 ;  11  Exch.  Rep.  101. 

The  mortgagor  and  mortgagee  of  one  undivided 
moiety,  and  the  owner  of  the  other,  joined  in  a 
demise  of  the  whole  premises  to  G  for  twenty-one 
years  ;  G  covenanting  with  the  three  jointly  and 
severally  to  pay  (not  saying  to  whom)  the  reserved 
rent.  G  entered,  and  having  become  bankrupt,  his 
assignees  accepted  the  lease  : — Held,  on  the  autho- 
rity of  Wakefield  v.  Brown,  that  the  assignees  were 
liable  in  an  action,  at  the  suit  of  the  three  lessors, 
for  rent  due  since  their  acceptance  of  the  lease. 
Magnay  v.  Edwards,  22  Law  J.  Rep.  (k.s.)  C.P. 
170  ;  13  Com.  B.  Rep.  479. 

(d)  What  Property  passes  to. 
(1)  In  general. 

A  carried  on  business  as  a  grocer,  and  was  en- 
titled to  some  stock  in  trade  and  furniture,  which 
were  on  the  premises  where  he  carried  on  his  busi- 
ness. A,  being  so  entitled,  took  B  and  C  into  part- 
nership with  him  in  April,  and  the  business  was 
carried  on  by  the  partnership  until  August  in  the 
same  year,  when  the  firm  became  bankrupt.  B  and 
C  did  not  pay  anything  to  A,  or  bring  any  money 
into  the  concern,  and  no  deed  of  transfer  of  the 
property  of  A  and  no  articles  of  partnership  had 
been  executed.  After  the  partnership  A  ordered 
goods  in  the  name  of  the  firm  : — Held,  that,  under 
these  circumstances,  the  stock  in  trade  on  the  pre- 
mises at  the  time  of  the  bankruptcy  was  partnership 
property,  and  not  the  separate  property  of  A,  and 
that  the  furniture  was  the  separate  property  of  A. 
Ex  parte  Owen,  in  re  Bowers,  20  Law  J.  Rep.  (n.s.) 
Bankr.  14  ;  4  De  Gex  &  Sm.  351. 

To  a  declaration  containing  counts  for  work  and 
labour  as  a  surgeon  and  apothecary  and  for  goods 
sold  and  delivered,  the  defendant  pleaded  that  before 
the  accruing  of  the  causes  of  action  the  plaintiff 
became  bankrupt,  and  that  his  assignees  claimed  the 
debt  from  the  defendant.  The  plaintiff  replied  that 
the  labour  was  his  own  personal  labour  bestowed 
after  the  bankruptcy,  and  done  for  the  present  ne- 
cessary support  of  himself  and  his  family,  and  that 
the  goods  sold  were  medicines  purchased  out  of  the 
proceeds  of  other  personal  labour  and  increased  in 
value  by  the  plaintiff's  personal  labour,  and  supplied 
by  the  plaintiff  for  the  present  necessary  support  of 
himself  and  his  family,  and  as  a  part  of,  and  inci- 
dental and  necessary  to  his  personal  labour.  The 
rejoinder  traversed  these  allegations.  It  was  proved 
that  the  plaintiff,  a  general  medical  practitioner,  was 
an  uncertificated  bankrupt,  and  by  an  arrangement 
with  a  friend  who  had  purchased  his  stock  of  medi- 
cines, that  he  had  continued  in  possession  of  them, 
and  had  carried  on  his  business  as  before,  and  had 
also  purchased  fresh  drugs  upon  credit.  The  debt 
in  question  was  contracted  by  the  plaintiff  attending 
the  defendant  and  furnishing  medicines  compounded 
by  him  out  of  the  drugs : — Held,  that  the  replica- 
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tion  was  not  proved,  as  this  was  not  merely  a  demand 
for  personal  labour,  but  that  the  plaintiff  was  in  sub- 
stance carrying  on  his  business  for  profit.  Elliot  v. 
Clayton,  20  Law  J.  Eep.  (k.s.)  Q.B.  217j  16  Q.B. 
Kep.  581. 

Assumpsit  on  a  policy  of  insurance  on  goods, 
alleging  an  average  loss.  By  the  policy  a  portion  of 
the  premium  was  to  be  returned  if  the  risk  ended  in 
England.  Fourth  plea,  set-off;  demurrer.  Sixth 
plea,  bankruptcy  of  plaintiff.  Replication,  that 
before  the  bankruptcy  plaintiff  transferred  the  goods 
and  the  policy  and  his  right  to  recover  for  the  loss 
to  F,  and  that  he  sued  as  trustee  for  F.  Rejoinder, 
that  before  the  bankruptcy  the  risk  ended  in  Eng- 
land, whereby  the  plaintiff  became  entitled  under 
the  policy  to  a  return  of  the  premiums.  Demur- 
rer : — Held,  first,  that  the  fourth  plea  was  bad,  as 
the  action  was  for  unliquidated  damages.  Bodding- 
ton  V.  Oastelli  (in  error),  23  Law  J.  Rep.  (u.s.)  Q.B. 
31  ;  1  E.  &  B.  879,— affirming  Oastelli  v.  Sodding- 
ton,  22  Law  J.  Rep.  (n.s.)  Q.B.  6  ;  1  E.  &  B.  66. 

Held,  further,  that  the  rejoinder  was  no  answer  to 
the  replication  to  the  sixth  plea,  because,  although 
the  beneficial  interest  under  the  policy,  bo  far  as 
related  to  the  return  of  the  premiums,  passed  to  the 
assignees,  and  though  there  was  only  one  contract, 
yet  that  the  bankrupt  was  entitled  to  sue  on  the 
policy  as  trustee  for  F  to  recover  for  the  loss,  as  two 
separate  actions  on  the  policy  were  maintainable,  one 
for  the  return  of  the  premium  and  another  for  the 
loss.     Ibid. 

(2)  Order  and  Disposition  and  Heputed  Ownership. 

An  owner  of  goods  suffered  them  to  be  in  the 
possession  of  C,  and  died  intestate.  After  his  death 
C  retained  them  in  his  order  and  disposition  until 
he  became  a  bankrupt,  subsequently  to  which  the 
defendant  sold  them  at  the  desire  of  the  bankrupt. 
The  intestate's  goods  having  remained  unadminis- 
tered,  and  the  ordinary  having  made  no  claim  to 

them, Held,  that  the  goods  were  in  the  order  and 

disposition  of  the  bankrupt  with  the  consent  of  the 
true  owner.  Wliite  v.  Mullett,  20  Law  J.  Rep. 
(n.S.)  Exch.  291  ;  6  Exch.  Rep.  713. 

Under  the  12  &  13  Vict.  c.  106.  (the  Bank- 
ruptcy  Law  Amendment  and  Consolidation  Act)  s. 
141.  a  title  to  the  bankrupt's  own  property  passes 
by  the  adjudication  ;  but  in  order  to  divest  the 
bankrupt's  right  of  property  to  goods  in  his  reputed 
ownership,  an  order  of  the  Court,  under  section  125, 
to  sell  and  dispose  of  the  property,  is  necessary — so 
held,  by  the  Court,  dubitcmte  Piatt,  B.  Meslop  v. 
Baler,  20  Law  J.  Rep.  (n.s.)  Exch.  350  ;  6  Exch. 
Rep.  740. 

An  order  by  a  Commissioner  of  Bankruptcy  for 
the  sale  of  goods  in  the  possession,  order,  or  dispo- 
sition of  a  bankrupt,  as  reputed  owner,  under  the 
125th  section  of  the  12  &  13  Vict.  c.  106,  must  be 
specific  as  to  the  goods  to  which  it  is  to  apply  (al- 
though it  may  be  made  on  an  ex  parte  application); 
and,  therefore,  an  order  to  sell  all  goods  which  at 
the  time,  &c.  were  in  the  possession,  &c.  of  the 
bankrupt,  was  held  bad.  Per  Jervis,  O.J.  orders 
under  the  126th,  127th,  and  128th  sections  must 
also  be  specific.  Qncere — Whether  the  order  should 
recite  the  circumstances  necessary  to  give  the  Court 
jurisdiction.  Qmvrtermavne  v.  Bittlestone,  22  Law 
J.  Rep.  (n.s.)  C.P.  105;  13  Com.  B.  Rep.  133. 


Under  the  12Sth  section  of  the  Bankrupt  Act, 
12  &  13  Vict.  c.  106,  which  makes  an  order  neces- 
sary for  the  vesting  of  property  in  goods  in  the 
order  and  disposition  of  the  bankrupt,  as  reputed 
owner,  in  the  assignees  or  vendee  of  the  goods,  the 
title  of  the  assignees  relates  back  to  the  act  of  bank- 
ruptcy in  the  same  manner  as  the  title  of  the  as- 
signees by  the  general  assignment  has  relation  back. 
Eeslop  1.  Baker,  22  Law  J.  Rep.  (w.s.)  Exch.  333 ; 
8  Exch.  Rep.  411. 

An  order  of  the  Bankruptcy  Court  stated  that 
"  the  said  J  A  (the  bankrupt)  had,  at  the  time  he 
became  bankrupt,  by  the  consent  of  R  H  (the  owner), 
who  then  claimed  and  still  claims  to  be  true  owner 
thereof  in  his,  the  said  J  A's,  possession,  order,  and 
disposition,  divers  goods,"  &c.  (the  goods  in  dispute): 
— Held,  that  the  order  was  good,  although  it  did  not 
state  in  express  terms  that  R  H  was  the  true  owner 
of  the  goods.     Ibid. 

If  goods  in  the  possession,  order  and  disposition  of 
a  bankrupt  at  the  time  of  the  act  of  bankruptcy,  be 
taken  out  of  his  possession  by  the  true  owner  after 
the  act,-  but  before  the  fiat  or  petition,  without  notice 
of  the  previous  act  of  bankruptcy;  the  assignees  can- 
not recover  them,  this  being  a  "transaction"  with  the 
bankrupt,  protected  by  the  133rd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849 ;  and  an 
order  made  by  the  Court  of  Bankruptcy,  under 
the  126th  section,  to  sell  such  goods  for  the  benefit 
of  the  bankrupt's  creditors,  is  not  final  or  binding 
against  the  true  owner.  Oraham  v.  Fwrber,  23  Law 
J.  Rep.  (U.S.)  C.P.  10;  14  Com.  B.  Rep.  134. 

Whether  goods  in  the  possession  of  a  trader,  but 
not  belonging  to  him,  are  in  his  possession,  order  or 
disposition  as  reputed  owner  under  the  Bankrupt 
Act,  may  depend  on  the  usage  of  trade  for  the  time 
being.  Bell  v.  Hamilton,  24  Law  J.  Rep.  (M.S.) 
Exch.  46;  10  Exch.  Rep.  545. 

B  was  a  clockmaker,  and  kept  clocks  in  his  shop 
for  sale,  and  also  clocks  belonging  to  other  people 
for  repair.  In  July  1853,  the  plaintiff  bought  a 
clock  which  was  in  B's  shop,  but  desired  it  to  be 
kept  until  he  had  removed  into  a  new  house.  In 
March  1854,  he  bought  two  other  clocks,  and  left 
them  with  the  bankrupt  to  be  cleaned,  which  might 
have  been  done  in  two  or  three  days.  On  the  7th 
of  April,  a  petition  in  bankruptcy  was  filed  against 
B,  at  which  time  the  three  clocks  were  in  his  shop. 
The  Commissioner  in  Bankruptcy  subsequently  made 
an  order  for  the  sale  of  these  clocks,  as  being  in  the 
reputed  ownership  of  the  bankrupt: — Held,  that 
they  were  not  liable  to  seizure  by  the  assignees. 
Ibid. 

Two  partners  had  carried  on  business  and  dissolved 
partnership ;  they  gave  notice  of  the  dissolution  in 
the  Gazette,  and  by  circular  to  the  debtors  required 
the  debts  to  be  paid  to  one  of  the  firm  ;  and  by  the 
deed  of  dissolution  the  plant,  &c.  was  assigned  to 
the  same  partner,  and  it  was  stipulated  that  he  should 
pay  the  partnership  debts,  and  pay  to  the  other  the 
value  of  his  share  of  the  plant,  &c.,  to  be  ascertained 
by  arbitration.  The  partner  who  was  thus  declared 
entitled  to  the  debts  became  bankrupt,  and  he  had 
not  paid  the  price  of  the  other's  share  of  the  plant, 
&c. : — Held,  reversing  the  decision  of  the  Commis- 
sioner, that  the  debts  remained  the  property  of  the 
firm,  notwithstanding  the  agreement  that  they  should 
belong  to  one.    Ex  parte  the  Assignees  of  Brewster 
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aiui  West,  in  re  Brewster,  22  Law  J.  Rep.  (h.s.) 
Bankr.  62. 

Held,  also,  but  affirming  the  decision  of  the  Com- 
missioner,  that  the  whole  plant,  &c.,  was  in  the  use, 
order,  and  disposition  of  the  partner  to  whom  they 
were  assigned,  notwithstanding  that  he  had  not  paid 
the  price  of  the  other  partner's  share  which  had 
been  awarded  on  the  arbitration.     Ibid. 

The  lending  securities  to  enable  traders  to  obtain 
credit  at  a  specified  bank,  will  not  authorize  those 
traders  again  to  deposit  those  securities  to  obtain 
credit  at  another  bank,  though  the  same  had  been 
indorsed  to  the  firm.  Sinclair  v.  Wihon,  24  Law 
J.  Rep.  (N.3.)  Chanc.  537;  20  Beav.  324. 

Traders,  who  without  notice  to  the  owners  deposit 
securities  in  their  possession  to  obtain  credit,  cannot 
by  redeeming  them  be  considered  to  have  given  a 
fraudulent  preference  to  the  owner  of  the  securities. 
Ibid. 

Negotiable  securities  in  the  hands  of  traders,  one 
of  whom  was  a  trustee  for  other  parties,  are  not  in 
their  order  and  disposition  for  the  benefit  of  credi- 
tors, though  such  securities  had  been  used  by  the 
traders,  without  the  knowledge  of  the  owners,  for 
maintaining  their  credit.     Ibid. 

A  B  was  the  owner  of  sufficient  amount  of  stock 
in  a  dock  company  and  of  shares  of  5001.  each  in 
an  assurance  company  to  qualify  him,  as  bond  fide 
holder,  as  a  director  of  each  company,  and  he  was  a 
director  of  each.  He  executed  in  1846  an  assign- 
ment by  way  of  mortgage  of  such  stock  and  of  two 
such  shares  (by  mistake  called  1,000^.  8tock)to  CD, 
to  secure  the  repayment  of  money  lent.  The  act  of 
parliament  of  the  dock  company  and  the  deed  of 
settlement  of  the  assurance  company  respectively  re- 
quired all  transfers  to  be  in  a  stated  form.  A  B  was 
in  a  state  in  which  bankruptcy  was  inevitable,  on  the 
9th  of  June  1854,  when  C  D  gave  notice  of  the 
assignment  to  the  respective  companies,  and  on  the 
17th  of  the  same  month  A  B  committed  an  act  of 
bankruptcy,  upon  which  he  was  adjudicated  bank- 
rupt. A  B  retained  his  office  of  director  of  the 
dock  company  down  to  the  end  of  May  1853,  and 
of  the  assurance  company  down  to  the  9th  of  June 
1854.  A  Commissioner  of  Bankruptcy  decided, 
that  the  stock  and  shares  were  in  the  order  and  dis- 
position of  the  bankrupt  within  the  125th  section  of 
the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict. 
c.  106,  and  that  C  D  had  no  title  as  equitable  mort- 
gagee; but  upon  appeal, — Held,  that,  there  being  no 
evidence  of  a  contract  between  the  bankrupt  and 
C  D  that  notice  should  not  be  given  to  the  com- 
panies, by  which  the  bankrupt  would  be  disqualified 
as  director,  the  stock  and  shares  were  not  in  the 
order  and  disposition  of  the  bankrupt ;  and  that  C  D 
was  equitable  mortgagee  of  the  stock  and  of  two  of 
the  shares,  one  of  the  Lords  Justices  doubting,  with 
regard  to  the  shares,  whether  they  did  not  remain  in 
the  bankrupt's  possession  with  the  consent  and  per- 
mission of  C  D,  "the  true  owner."  £x  parte  Little- 
dale,  in  re  Pearse,  24  Law  J.  Kep.  (h.8.)  Bankr.  9. 

A  trader  was  entitled  to  leaseholds  subject  to  an 
annuity  for  lives  granted  to  an  insurance  company, 
who,  at  the  instance  of  the  trader,  and  on  his  repre- 
sentation that  he  was  in  failing  circumstances  agreed 
to  release  it  for  less  than  its  estimated  value.  The 
trader's  solicitor  afterwards  wrote  to  the  company, 
stilting  that  difficulties  had  been  met  with  in  attempt- 


ing to  sell  the  leasehold  by  reason  of  a  mortgage, 
and  proposing  that  the  annuity  should  be  sold  at  the 
reduced  price  to  an  auctioneer,  who  had  acted  for 
the  trader  in  attempting  to  sell  the  property  (at  a 
loss  to  himself),  and  he  would  be  "  still  able  to  serve 
the  trader  in  some  degree."  The  company  assented, 
provided  the  trader  signed  a  written  consent.  This 
was  done,  and  the  annuity  was  assigned  absolutely 
to  the  auctioneer.  The  trader  immediately  after- 
wards became  bankrupt : — Held,  that  the  creditors 
were  entitled  to  the  benefit  of  the  purchase  on  re- 
payment to  the  auctioneer  of  the  purchase-money 
and  interest,  and  the  latter  was  ordered  to  pay  the 
costs  of  the  assignees  in  a  suit  instituted  by  them,  in 
which  he  insisted  that  he  was  entitled  to  retain  the 
purchase  for  his  oivn  benefit.  Baskett  v.  Cafe,  4 
De  Gex  &  Sm.  388. 

A  mortgagee  of  goods  with  a  power  of  sale  al- 
lowed the  goods  to  remain  in  the  order  and  dispo- 
sition of  the  mortgagor,  until  the  latter  committed 
an  act  of  bankruptcy,  but  took  possession  before  any 
petition  of  adjudication  was  filed.  On  the  mortgagor 
being  found  bankrupt  the  messenger  took  the  goods 
out  of  the  mortgagee's  possession  and  sold  them. 
The  mortgagee  brought  an  action  of  trover,  and  re- 
covered on  the  ground  that,  under  the  Bankrupt 
Law  Consolidation  Act  1849,  the  assignees  could  not 
sell,  without  an  express  order  of  the  Commissioner, 
goods  in  the  reputed  ownership  of  a  bankrupt.  The 
assignees  applied  to  the  Commissioner,  who  made  an 
order  retrospectively  confirming  the  sale,  and  reciting 
as  a  fact  that  the  goods  were  in  the  order  and  dispo- 
sition of  the  bankrupt  at  the  time  of  the  bankruptcy 
with  the  permission  of  the  true  owner : — Held,  that 
the  mortgagee  was  not  entitled  to  have  the  order  dis- 
charged on  his  appeal,  as  being  invalid  on  the  face 
of  it ;  and  on  the  appellant  declining  to  enter  into 
the  question  whether  he  had  notice  of  the  bankruptcy 
when  he  took  possession  his  appeal  was  dismissed 
with  costs.  Ex  parte  Seslop,  in  re  Atkinson,  1  De 
Gex,  M.  &  G.  477. 

Held,  also,  that  the  time  of  the  Commissioner 
signing  and  delivering  out  an  order,  and  not  the 
time  of  his  pronouncing  it,  is  its  true  date  with  re- 
ference to  an  appeal.     Ibid. 

A  dissolution  of  partnership  was  advertised  in  the 
Gazette,  and  a  circular  sent  in  the  name  of  the  dis- 
solved firm,  requesting  debtors  to  the  firm  to  pay 
their  debts  to  one  partner: — Held,  that  the  notice 
was  insufficient  to  take  the  debts  out  of  the  reputed 
ownership  of  the  firm.  JSx  pa/rte  Sprague,  im  re 
Brewster,  4  De  Gex,  M.  &  G.  866. 

The  plant  and  stock  in  trade  was  taken  possession 
of  by  the  same  partner,  and  used  in  his  separate 
trade  after  the  dissolution : — Held,  that  it  was  in  his 
separate  reputed  ownership.    Ibid. 

Security  given  by  a  trader  "to  a  bond  fide  creditor 
on  a  bond  fide  pressure  set  aside  under  the  Bankrupt 
Act,  the  trader  being  either  insolvent,  or  in  such  cir- 
cumstances that  the  enforcement  of  the  security 
would  render  him  insolvent,  and  both  parties  having 
actual  or  constructive  notice  of  the  state  of  his  cir- 
cumstances.    Stanger  v.  Wilkins,  19  Beav.  626. 

A,  a  trader,  being  indebted  to  B,  another  trader, 
assigned  to  him  certain  property  to  secure  the  debt.  A 
was  either  actually  insolvent  at  the  time,  or  in  such  cir- 
cumstances that  enforcement  of  the  provisions  of  the 
deed  would  have  stopped  the  business,  and  both  A 


BANKRUPTCY;  (H)  Assionbes. 


77 


and  B  knew  that  it  was  only  by  preaerving  the  good 
will  and  by  careful  management  that  A  could  hope 
to  pay  his  debts,  for  which  time  and  the  forbearance 
of  B  was  necessary.  A  and  B  also  probably  knew 
that  the  former  was  insolvent.  B's  debt  was  how- 
ever tond  fide,  and  the  security  was  executed  under 
iond  fide  pressure,  and  contemplated  the  continu- 
ance of  the  business  by  A,  and  his  ultimate  extrica- 
tion from  his  difficulties  by  the  aid  of  B : — Held,  that 
the  assignment  came  within  the  words  of  the  12  &  13 
Vict.  c.  106.  8.  67.  and  could  not  be  supported 
against  the  claims  of  the  assignee  of  A,  who  soon 
after  the  assignment  became  bankrupt,  but  it  was 
set  aside  without  costs  against  B,     Ibid. 

(e)  Actions  and  Suits, 

(1)  When  maintainable. 

A,  by  deed,  dated  the  28th  of  September  1845, 
conveyed  certain  goods  to  B  absolutely,  subject  to  a 
proviso  that  if  he  should  pay  to  B  the  sum  secured 
on  the  22nd  of  March  1850  or  any  earlier  day,  after 
receiving  from  B  fourteen  days'  notice,  and  should 
pay  the  interest  meanwhile  half-yearly,  then  the 
conveyance  should  be  void.  By  the  deed  it  was  also 
agreed  that,  until  a  default  in  payment  of  the  prin- 
cipal as  before  specified  or  until  default  in  payment 
of  the  interest  after  notice  to  pay.  A,  his  executors 
and  administrators,  should  be  allowed  to  hold  and 
enjoy  the  goods.  No  notice  for  earlier  payment  was 
given  to  A,  pursuant  to  the  power  contained  in  the 
deed,  nor  any  notice  for  payment  of  the  interest,  and 
he  continued  in  possession  of  the  goods  until  the 
13th  of  December  1849,  when  he  became  bankrupt, 
and  the  defendants,  who  were  his  assignees,  then  took 
possession  of  the  goods  and  sold  them  on  the  19th 
of  February  1850.  B  had  previously  assigned  the 
goods  to  the  plaintiifs: — Held,  that  although  the 
right  to  the  possession  of  the  goods  was  vested  in  A 
until  the  22nd  of  March  18S0  (defeasible  by  non- 
payment of  the  principal  and  interest  according  to 
the  provisions  of  the  deed),  yet  that  the  sale  of  the 
goods  before  that  day  put  an  end  to  the  term,  and 
that  the  assignees  had  thereby  been  guilty  of  a  con- 
version for  which  the  plaintifft  were  entitled  to  main- 
tain trover.  Fenn  v.  Bittleston,  21  Law  J.  Eep. 
(n.s.)  Exch.  41;  7  Exch.  Rep.  152. 

Ten  years  after  a  bankruptcy,  the  assignees  filed  a 
bill  to  set  aside  securities  alleged  to  be  obtained  in 
fraud  of  the  bankrupt  law.  The  case  was  one  of 
suspicion,  but  the  assignees  did  not  make  out  their 
case : — Held,  that  they  could  neither  have  a  decree 
nor  further  inquiries.  The  235th  section  of  the 
Bankrupt  Law  Consolidation  Act  must  be  construed 
to  require  notice  ten  days  after  the  cause  is  at  issue, 
and  the  notice  must  be  specific.  Peirmell  v.  Some, 
3  Drew.  337. 

(2)  Damages. 

A  contracted  to  deliver  to  B  certain  quantities  of 
iron,  payment  for  which  was  to  be  by  bills  at  specified 
dates,  which  were  accepted  by  B  and  dishonoured  at 
maturity.  Afterwards  B  became  bankrupt,  and  his 
assignees  sued  A  for  non-delivery  of  a  portion  of  the 
iron  : — Held,  that  the  assignees  were  entitled  to  re- 
cover only  such  damages  as  could  have  been  re- 
covered by  B  at  the  time  of  his  bankruptcy,  namely, 
the  difference  between  the  contract  and  the  market 


price  of  the  iron.   Valpy  v.  Oakeley,  20  Law  J.  Rep. 
(n.s.)  a.B.  380  J  16  Q.B.  Eep.  941. 

(3)  Pleadi/ng  and  Evidence. 

To  trover  for  furniture  by  the  assignees  of  a  bank- 
rupt, the  defendant  justified  the  seizure  under  a 
judgment  and  execution  against  the  goods  of  the 
bankrupt  before  his  bankruptcy : — Held,  on  demur- 
rer, that  the  plea  was  bad  as  amounting  to  Not 
Guilty.  Yowng  v.  GQoper,  20  Law  J.  Rep.  (n.s.) 
Exch.  136  ;  6  Exch.  Rep.  259. 

In  trover  by  the  owner  of  the  goods  against  the 
bankrupt's  assignees,  the  defence  was  that  the  goods 
at  the  time  of  the  bankruptcy  were  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of  the 
owner,  and  that  the  title  to  the  goods  vested  in  the 
assignees  by  virtue  of  an  order  of  the  Court  of 
Bankruptcy : — Held,  that  such  defence  was  admis- 
sible under  the  plea  of  not  possessed,  although  the 
action  was  brought  before  the  order  was  applied  for. 
Ibid.  Heslop  v.  Baker,  22  Law  J.  Rep.  (n.s.)  Exch. 
333  ;  8  Exch.  Rep.  411. 

After  the  bankruptcy  of  one  of  two  joint  owners 
of  goods,  the  solvent  joint  owner  may  authorize  the 
sale  of  the  goods,  and  the  broker  who  sells  pursuant 
to  such  authority  may  set  it  up  as  a  defence  in  an 
action  by  the  assignees  of  the  joint  owner  who  has 
become  bankrupt,  under  the  plea  of  non  detinet. 
Morgan  v.  Marguis,  23  Law  J.  Rep.  (n.s.)  Exch. 
21 ;  9  Exch.  Rep.  145. 

The  circumstance  that  the  broker  was  in  the  first 
instance  employed  by  the  bankrupt  and  had  no 
knowledge  of  any  other  person  being  interested  in 
the  goods  is  immaterial,  nor  is  the  broker  estopped 
from  setting  up  the  joint  ownership  by  having  sent 
to  the  assignees  an  account  in  which  the  goods  were 
stated  to  have  been  sold  for  the  bankrupt  alone.  Ibid. 

A  witness,  a  clerk  at  a  booking  office,  stated  that 
a  bankrupt,  before  his  bankruptcy,  sent  goods  to 
him,  directed  by  initials  only,  and  that  afterwards 
the  bankrupt  and  the  plaintiff  called  and  saw  the 
goods,  when  the  bankrupt  told  the  witness  he  had 
sold  them  to  the  plaintiff.  The  point  in  dispute  was 
the  hona  fides  of  the  sale; — Semble,  that  the  witness 
might  be  asked,  on  cross-examination,  the  following 
question :  "  Would  you  have  acted  upon  the  order 
of  the  plaintiff  as  to  the  delivery  of  these  goods ."" 
Morgan  v.  WJdtmore,  20  Law  J.  Rep.  (n.s.)  Exch. 
289  ;  6  Exch.  Eep.  716. 

A  receipt  and  also  a  delivery  order,  given  by  the 
plaintiff  to  a  witness  a  month  after  the  sale,  but 
dated  on  the  day  of  the  sale,  and  not  otherwise 
shewn  to  be  in  existence  before  the  sale : — Held, 
dubitante  Pollock,  C.B.,  to  be  admissible,  as  afford- 
ing some  evidence  of  the  sale  having  taken  place  on 
the  day  of  the  date  of  the  documents.     Ibid. 

(/)  Allowance  of  Costs. 

The  official  and  creditors'  assignees  of  a  legatee 
and  executor  who  became  bankrupt,  claimed  from 
the  testator's  estate  a  sum  of  S501.,  and  refused  to 
concur  in  a  sale  unless  paid  that  sum.  In  con- 
sequence of  their  refusal  a  bill  was  filed  by  the  co- 
executor  to  administer  the  assets,  and  it  appearing 
that  nothing  remained  due  in  respect  of  the  bank- 
rupt's share,  the  Court  ordered  the  assignees  to  pay 
the  costs  of  the  suit.  Pattison  v.  Graham,  2  Sm.  & 
G.  207. 
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Semble — where  reasonable  evidence  of  the  state 
of  accounts  in  which  a  bankrupt  is  interested  is 
tendered  to  his  assignees,  they  are  not  entitled  to 
insist  on  a  judicial  decision  on  their  claims.    Ibid. 

(I)  Transactions  peotected  by  Statute. 

A  bankrupt,  previously  to  his  bankruptcy,  de- 
posited timber  with  the  defendants,  who  were 
wharfingers,  to  be  kept  at  their  wharf,  and  delivered 
on  payment  of  the  wharfage.  On  the  7th  of  Feb- 
ruary 1848  a  fiat  issued  against  him,  and  the  plain- 
tiff Cannan  was  appointed  official  assignee.  The 
bankrupt,  after  the  fiat,  sold  the  timber,  and  between 
September  1848  and  January  1849  it  was  delivered 
to  the  purchaser  by  the  defendants,  who  had  no 
notice  of  the  bankruptcy.  In  February  1849  the 
other  plaintiffs  were  appointed  trade  assignees.  In 
trover  by  the  official  and  other  assignees,  held,  first, 
that  the  defendants  were  not  liable  for  the  value  of 
the  timber,  being  protected  by  the  6  Geo.  4.  c.  16. 
8.  84.  Secondly,  that  the  issuing  of  the  fiat  was  not 
notice  to  all  the  world  of  its  issuing,  the  fiat  not 
standing  on  the  same  footing  as  the  old  commission 
of  bankruptcy.  Oarman  v.  the  South-Eastern  Rail. 
Co.,  21  Law  J.  Eep.  (n.s.)  Exch.  267  ;  7  Exch. 
Rep.  843. 

The  words  in  the  84th  section  "  goods  belonging 
to  any  bankrupt,"  mean  goods  which  belonged  to  the 
bankrupt  at  the  time  they  were  deposited  in  the 
possession  or  custody  of  the  person  delivering  them, 
and  which  would  have  continued  to  be  his  property 
unless  an  act  of  bankruptcy  had  occurred.     Ibid. 

Qucere — whether  there  was  a  variance  between  the 
declaration  and  the  facts  stated,  on  the  ground  that 
the  official  assignee  was  to  be  considered  as  alone 
possessed  of  the  timber  at  the  time  of  the  conversion 
and  not  the  trade  assignee.     Ibid. 

(J)  Warrants  of  Attorney,  Judges'  Orders, 
AND  Executions. 

[See  title  Extent^  ] 

The  12  &  13  Vict.  ,,.  106.  s.  136.  providing  that 
every  warrant  of  attorney  which  shall  not  be  filed 
within  twenty-one  days  next  after  the  execution 
thereof,  in  manner  and  form  provided  by  3  Geo.  4. 
c.  39.  shall  be  deemed  fraudulent  and  void,  refers  to 
the  mode  of  filing  provided  by  that  statute,  viz., 
that  it  should  be  together  with  an  affidavit  of  the 
time  of  the  execution  of  the  warrant  of  attorney, 
but  it  does  not  incorporate  the  alternative  in  section 
2.  of  that  act,  which  renders  warrants  of  attorney 
given  by  bankrupts  valid  if  judgment  be  signed  upon 
them  within  twenty-one  days.  Where,  therefore, 
judgment  was  signed  within  twenty-one  days  upon  a 
warrant  of  attorney  given  by  a  bankrupt,  and  on  the 
same  day  a  copy  of  it  was  filed  with  the  clerk  of  the 
dockets  of  the  Queen's  Bench,  but  no  affidavit  of 
the  time  of  its  execution  was  ever  filed, — Held,  that 
the  judgment  and  execution  issued  upon  it  were  void 
as  against  the  assignees.  Acraman  v.  Semimam, 
21)  Law  J.  Rep.  (n.s.)  Q.B.  355;  16  Q.B.  Rep. 
998. 

The  seizure  of  a  trader's  goods  under  an  execu- 
tion in  an  action  commenced  adversely,  gives  the 
creditor  no  priority  in  case  such  trader  is  made  bank- 
rupt upon  a  petition  for  adjudication  filed  before  the 
sale  of  the  goods,  whelher  the  act  of  bankruptcy  is 


before  or  after  the  seizure.    Hutton  v.  Cooper,  20 
Law  J.  Rep.  (n.s.)  Exch.  123;  6  Exch.  Rep.  159. 

Harriet  D  being  possessed  of  2991.  lent  it  to  W, 
whom  she  was  about  to  marry.  He,  as  a  security 
for  the  loan,  gave  to  her  and  one  S  a  warrant  of  at- 
torney, in  1837,  to  confess  judgment  for  600?.  By 
the  defeasance,  which  stated  that  the  loan  was  made 
in  contemplation  of  marriage,  W  was  to  hold  the 
money  as  long  as  H  D  and  S  should  please,  paying 
interest  to  S  for  her,  and  on  her  request  S  might,  on 
a  week's  notice,  require  repayment  of  the  principal. 
Judgment  was  to  be  entered  up  forthwith,  and  exe- 
cution was  to  issue  in  default  of  payment  after  notice. 
The  marriage  took  place,  judgment  was  entered  up, 
and  in  1845  S,  at  the  wife's  request,  gave  the  week's 
notice  demanding  payment,  and  as  it  was  not  paid, 
issued  execution  and  levied  on  W's  goods.  W  a 
few  days  afterwards  became  bankrupt,  and  his  , 
assignee  applied  to  set  aside  the  judgment  and  exe- 
cution, on  the  grounds,  first,  that  the  execution  was 
irregular,  the  judgment  not  having  been  revived  by 
scire  facias,  and  being  more  than  a  year  old  ;  and, 
secondly,  that  the  marriage  between  H  D  and  W 
had  discharged  the  judgment.  The  Court  refused 
the  application.  Dolling  v.  White,  22  Law  J.  Eep. 
(n.s.)  Q.B.  327  ;  1  Bail  C.C.  170. 

Debt  on  bond  in  the  penal  sum  of  2,800?.  First 
plea :  the  defendant  craved  oyer  of  the  bond,  by 
which  it  appeared  that  J  O  and  the  defendant 
and  N  were  jointly  and  severally  bound  to  the 
plaintiff  in  2,800?.  The  condition,  as  set  out  on 
oyer,  was  for  payment  of  1,400?.  by  the  defendant 
to  the  plaintiff  on  the  12th  of  August  1851.  There 
was  also  a  memorandum  on  the  bond  that  the  1,400?. 
secured  by  the  bond  was  the  same  sum  as  was  men- 
tioned in  a  warrant  of  attorney  given  by  J  O  to  the 
plaintiff,  upon  which  judgment  was  intended  to  be 
entered  up.  Averment,  that  J  O  did,  after  the  said 
12th  of  August,  and  before  action,  pay  the  plaintiff 
1,400?.  and  interest.  Second  plea,  that  the  plaintiff 
impleaded  J  O  for  the  monies  in  the  declaration 
mentioned  and  in  respect  of  the  bond,  and  obtained 
judgment  for  2,800?. ;  that  the  sheriff  upon  afi.fa. 
sued  out  thereon,  and  indorsed  to  levy  1,417?.  17*.  8rf., 
took  goods  of  J  O  of  that  amount,  and  thereout  paid 
the  plaintiff.  Third  plea,  that  J  O  executed  a  war- 
rant of  attorney  for  2,800?.  with  a  defeasance  ;  that 
the  warrant  was  given  for  securing  payment  of 
1,400Z.  to  the  plaintiflf,  and  as  a  further  security  to 
him  for  the  1,400?.  along  with  the  bond  ;  that  the 
plaintiflT  impleaded  J  O  for  the  detention  of  the  sum 
of  2,800?.  in  the  bond  and  n  arrant  of  attorney  men- 
tioned, recovered  2,800?.  and  sued  out  a  fi.  /a.;  that 
J  O  was  a  trader  and  liable  to  the  bankrupt  laws  j 
that  the  plaintiff  negligently  omitted  to  file  the  war- 
rant of  attorney  ;  that  1,417?.  17s.  id.  was  levied 
out  of  the  goods  of  J  0  and  paid  to  the  plaintiff  in 
satisfaction  of  his  debt ;  that  the  plaintiff  thereby 
suspended  the  right  of  action  against  J  O  and  pre- 
cluded himself  and  the  defendant  from  suing  J  O, 
whereby  the  debt  as  regarded  the  defendant  was  ex- 
tinguished. The  plaintiff  demurred  to  the  second 
plea,  and  also  replied  to  the  same,  that  the  warrant 
of  attorney  became  fraudulent  and  void  as  against 
the  assignees,  whereby  the  plaintiff  was  obliged  to 
pay  back  to  them  the  debt  and  damages  paid  to  him. 
Similar  replications  were  pleaded  to  the  first  and 
third  pleas: — Held,  on  demurrer  to  the  pleas  and 
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replications,  first,  that  the  levy  under  the  execution 
did  not  amount  to  payment  post  diem  within  the 
statute  of  Anne  ;  secondly,  that  the  levy  of  the  sum 
of  1,400?.  was  no  answer  to  an  action  at  law  on  the 
bond  for  the  penal  sum  of  2,8.002.  Fa/rker  v.  WaUon, 
22  Law  J.  Eep.  (n.s.)  Exch.  167  ;  8  Exch.  Rep. 
404. 

Held,  also,  that  the  plaintiff  was  entitled  to  judg- 
ment on  the  several  demurrers.     Ibid. 

An  execution  issued  upon  a  Judge's  order  is  an 
execution  obtained  by  "confession"  within  the  6 
Geo.  4.  c.  16.  8.  108,  Therefore,  where  a  debtor's 
goods  were  seized  under  an  execution  issued  upon  a 
Judge's  order,  and  an  act  of  bankruptcy  was  after- 
wards committed  by  the  debtor,  and  a  fiat  issued 
before  the  sale,  the  assignees  of  the  bankrupt  were 
held  to  be  entitled  to  the  goods.  Andrews  v.  JDeehs, 
or  Difigs,  20  Law  J.  Rep.  (n.s.)  Exch.  127;  4  Exch. 
Rep.  827. 

In  the  case  of  an  execution  founded  on  a  warrant 
of  attorney  within  the  108th  section  of  the  6  Geo.  4. 
c  16.  the  effect  of  that  enactment  is  not  to  render 
the  writ  void,  and  thereby  let  in  an  execution  at  the 
suit  of  a  subsequent  adverse  judgment  creditor,  but 
only  to  vary  the  legal  operation  of  the  writ,  so  as  to 
render  a  sheriff  who  executed  it  liable  to  tort.  Con- 
greve  v.  Evetts,  10  Exch.  Rep.  298. 

(K)  Or  THE  Bankrupt. 
(o)  Surrender. 

It  is  generally  for  the  benefit  of  the  creditors  that 
the  bankrupt  should  be  permitted  to  surrender,  al- 
though the  prescribed  period  has  passed ;  and  where 
the  Commissioner,  on  the  ground  that  the  bankrupt 
had  left  England  under  unfavourable  circumstances, 
had  refused  to  give  such  permission,  the  Vice  Chan- 
cellor, although  declining  to  interfere  with  the  deci- 
sion of  the  Commissioner,  recommended  the  assignees 
to  accede  to  an  appeal  Jrom  this  refusal,  and  upon 
their  consent  the  permission  was  given,  the  bank- 
rupt's friends  paying  all  the  costs.  Bx  parte  Grant, 
in  re  Grant,  4  De  Gex  &  Sm.  61. 

Semhle — that  the  Commissioner  has  jurisdiction  to 
accept  the  bankrupt's  surrender  after  the  time  fixed 
by  the  advertisement ;  and  where  the  Commissioner 
considered  that  he  had  no  such  jurisdiction  without 
the  leave  of  the  Vice  Chancellor,  the  Vice  Chan- 
cellor gave  the  leave,  although  not  impressed  with 
any  favourable  opinion  towards  the  bankrupt,  hold- 
ing the  surrender  to  be  for  the  benefit  of  the  credi- 
tors generally.  Ex  pa/rte  Atkinson,  in  re  Atkinson, 
i  De  Gex  &  Sm.  62. 

(5)  Examination. 

A  bankrupt  on  his  examination  before  a  Commis- 
sioner, being  asked  what  were  his  intentions  when  he 
went  to  Southampton,  answered  that  he  went  to  take 
rest  and  to  make  an  arrangement  for  the  benefit  of 
his  creditors.  The  Commissioner,  fi'om  what  had 
previously  passed,  disbelieving  the  answer,  held  it  to 
be  unsatisfactory,  and  committed  the  bankrupt  to 
prison  under  the  Bankruptcy  Consolidation  Act, 
12  &  13  Vict.  c.  106.  s.  260,  for  not  answering  to 
his  satisfaction : — Held,  that,  notwithstanding  the 
answer  was  a  categorical  answer  to  the  question  put, 
yet  inasmuch  as,  taken  in  connexion  with  the  pre- 
ceding portion  of  the  examination,  it  was  not  a  satis- 
factory explanation,  the  Commissioner  was  justified 


in  committing  the  bankrupt.  Ex  parte  Legge,  22 
Law  J.  Eep.  (n.s.)  Q.B.  345;  1  Bail  C.C.  163. 

Where  a  bankrupt,  on  his  examination,  in  answer 
to  a  question  of  the  Commissioner,  said,  that  his 
memory  did  not  serve  him  as  to  how  a  sum  of  lOOZ., 
the  proceeds  of  a  cheque  drawn  by  him,  was  appro- 
priated, the  Court  held  that  the  answer  was  sufii- 
ciently  unsatisfactory  to  justify  the  Commissioner  in 
committing  him  to  prison,  under  the  260th  section  of 
the  12  &  13  Vict.  c.  106.  Ex  parte  Bradbury,  23 
Law  J.  Rep.  (n.s.)  C.P.  25;  14  Com.  B.  Rep.  15. 

The  261st  section  provides,  that  the  Court  or 
Judge  before  whom  a  bankrupt,  committed  under 
the  260th  section,  is  brought  up  by  habeas  shall,  if 
required,  inspect  the  whole  of  the  examination,  in 
case  the  whole  shall  not  have  been  stated  in  the 
warrant : — SeriMe,  that  it  is  not  the  practice  to  grant 
a  certiorari  under  this  section  to  bring  up  the  whole 
of  the  examination.     Ibid. 

(c)  Allowance  to. 

A  bankrupt,  after  his  bankruptcy,  took  the  benefit 
of  the  act  for  the  relief  of  insolvent  debtors,  and, 
after  the  usual  vesting  order  had  been  made,  and  he 
had  been  discharged  under  that  act,  his  estate  under 
the  bankruptcy  produced  more  than  15s.  in  the 
pound,  and  an  allowance  of  6001.  was  ordered  to  be 
paid  to  him.  On  an  application  by  the  provisional 
assignee  under  the  insolvency  for  payment  to  him  of 
the  allowance,  the  Vice  Chancellor  declined  making 
any  order  except  for  the  petition  to  stand  over,  with 
liberty  for  the  petitioner  to  take  such  proceedings  as 
he  should  think  fit,  and  for  the  allowance  to  be  im- 
pounded in  the  mean  time.  Ex  parte  Siurgis,  i/n  re 
Semsviorth,  4  De  Gex  &  Sm.  691. 

(d)  Arrest  and  Discharge. 

When  the  Court  of  Bankruptcy  has  refused  to 
grant  a  certificate  of  conformity  on  the  ground  that 
the  bankrupt  has  committed  any  of  the  offences 
enumerated  in  section  256.  of  statute  12  &  13  Vict. 
c.  106,  the  granting  of  a  certificate  to  the  assignees, 
or  a  creditor,  upon  which  a  writ  of  execution  may  be 
issued  against  the  body  of  the  bankrupt,  in  pursuance 
of  section  267,  is  a  ministerial  act,  and  being  for  the 
purpose  of  enforcing  payment  of  the  bankrupt's 
debts,  it  may  be  granted  from  time  to  time  upon  the 
application  of  the  assignees  or  creditors.  In  re 
Oowgill,  20  Law  J.  Eep.  (h.s.)  Q.B.  300;  16  Q.B. 
Eep.  336. 

The  Court  has  no  power  to  inquire  into  the 
grounds  upon  which  a  certificate  of  conformity  was 
refiised  by  the  Court  of  Bankruptcy.     Ibid. 

A  writ  of  execution  against  a  bankrupt,  granted 
upon  a  certificate  under  the  12  &  13  Vict.  c.  106. 
8.  257,  pending  the  suspension  of  the  certificate  of 
conformity,  cannot  be  enforced  after  the  certificate 
of  conformity  has  come  into  operation.  In  re  Eve- 
rard,  20  Law  J.  Eep.  (n.s.)  Exch.  126;  6  Exch. 
Eep.  Ill;  2  L.  M.  &  P.  P.O.  80. 

The  plaintiff,  having  recovered  judgment  in  the 
Court  of  Exchequer,  took  the  defendant  in  execu- 
tion. The  defendant  petitioned  the  Insolvent  Court, 
inserting  the  plaintiff's  debt  and  costs  in  his  schedule. 
The  plaintiff  sued  out  a  petition  in  bankruptcy, 
upon  which  the  defendant  was  adjudged  a  bankrupt. 
The  plaintiff  then,  with  a  view  of  proving  his  debt 
under  the  commission  in  bankruptcy,  agreed  to  the 
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discharge  of  the  defendant.  The  Insolvent  Court 
afterwards  discharged  the  defendant.  Subsequent!/ 
the  Bankruptcy  Commissioner  granted  the  plaintiff 
a  certificate,  under  section  257.  of  the  statute  12  & 
13  Vict.  c.  106,  that  he  was  a  creditor  for  the 
amount  of  his  debt,  minus  the  costs,  upon  which  the 
plaintiff  sued  out  a  ca.  sa.  in  this  court,  and  arrested 
the  defendant.  The  Court  refused  to  set  aside  the 
ca.  sa.  or  to  discharge  the  defendant  out  of  custody; 
and  held  that  sections  40,  90.  and  91.  of  the  statute 
1  &  2  Vict.  c.  110.  did  not  apply  so  as  to  entitle  the 
defendant  to  freedom  from  arrest ;  that  section  257. 
of  the  statute  12  &  13  Vict.  c.  106.  applied  to  cre- 
ditors who  had  obtained  judgment  before  proof  as 
well  as  to  other  creditors  ;  that  the  voluntary  dis- 
charge of  the  defendant  from  arrest  did  not  preclude 
the  plaintiff  from  arresting  him  on  the  certificate  ; 
that  even  if  the  plaintiff  were  not  a  good  petitioning 
creditor,  by  reason  of  his.having  arrested  the  de- 
fendant, as  no  proceedings  had  been  taken  in  the 
Court  of  Bankruptcy  to  supersede  the  proceedings, 
the  certificate  must  be  considered  as  valid,  and  the 
ca.  sa.  regular  ;  and  that  the  statute  12  &  13  Vict. 
c.  106.  has  transferred  all  questions  as  to  the  dis- 
charge of  a  bankrupt  to  the  Court  of  Bankruptcy. 
Walher  v.  Edmundson,  20  Law  J.  Rep.  (n.b.) 
Q.B.  186;  1  L.  M.  &  P.  P.C.  772. 

(L)  AbRANOEMENT  with  CEBDITOBa. 

(o)  Under  the  Ccmtrovl  of  the  Cowt. 

[See  Lewis  v.  OoUard,  Attokhet  and  SolicitoB, 
(F)  Duties  and  Liabilities,  (e).] 

The  certificate  granted  to  a  petitioning  trader  by 
the  Commissioner  of  Bankruptcy,  under  section 
221.  of  the  Bankrupt  Law  Consolidation  Act,  12  & 
13  Viet.  c.  106,  will  not  prevent  a  creditor  from 
suing  the  trader  for  a  debt,  if  the  creditor  has  not 
had  notice  of  both  sittings  of  the  Court  to  consider 
the  trader's  proposal  of  compromise :  even  if  the 
creditor  be  the  indorsee  of  a  bill  of  exchange  drawn 
by  a  third  party  and  accepted  by  the  trader,  and 
the  latter  at  the  time  of  giving  the  first  notice  was 
ignorant  that  the  bill  had  been  parted  with  by  the 
drawer  and  had  given  the  drawer  due  notice  of  the 
first  sitting,  and  after  the  first  sitting,  learning  to 
whom  the  bill  had  been  indorsed,  had  given  the  in- 
dorsee due  notice  of  the  second  sitting.  Messon  or 
Wesson,  v.  Alca/rd,  or  Allcard  (in  error),  22  Law  J. 
Eep.  (n.s.)  Exch.  45  ;  8  Exch.  Rep.  260— afiirming 
Alcard  v.  Messon,  21  Law  J.  Rep.  (k.s.)  Exch. 
281  -,  7  Exch.  Rep.  753. 

Qu<Brey  whether  in  a  plea  relying  on  the  certificate 
as  a  bar  to  an  action  for  a  debt  due  at  the  time  of 
the  petition,  it  is  necessary  to  allege  that  the  reso- 
lution and  agreement  has  been  carried  into  effect, 
and  the  creditors  of  the  defendant  have  been  satisfied 
according  to  the  tenour  thereof.     Ibid. 

A  presented  a  petition  for  protection  under  the 
211th  section  of  the  Bankrupt  Act,  and  a  day  was 
appointed  for  a  private  sitting.  On  that  day  A  did 
not  appear.  The  Commissioner,  by  an  order  then 
made,  dismissed  the  petition ;  and,  by  the  same  order, 
after  finding  that  A  had  not  made  a  full  disclosure 
of  his  effects,  and  was  not  desirous  of  making  a  bond 
fide  arrangement  with  his  creditors,  adjudicated  A  to 
be  a  bankrupt.  The  Court  of  Appeal  (these  findings 
not  being  disproved)  declined  to  reverse  the  order 


made  by  the  Commissioner.  £x  parte  Bamett,  in, 
re  Bamett,  20  Law  J.  Rep.  (h.s.)  Bankr.  3;  4  De 
Gex  &  Sm.  54,  nom.  Expa/rte  Bwmett. 

An  order  obtained  by  a  debtor  under  the  211th 
and  following  sections  of  the  statute  12  &  13  Vict, 
c.  106,  granting  protection  until  a  day  certain,  ex- 
ceeding two  months  from  its  date,  is  irregular.  Ex 
pa/rte  Bowers,  in  re  Bowers,  21  Law  J.  Rep.  (h.s.) 
Bankr.  13;  1  De  Gex,  M.  &  G.  460. 

A  debtor  obtained  such  an  order,  and  before  the 
two  months  had  expired  a  creditor  proceeded  against 
the  debtor  under  the  78th  section,  and  procured  a 
summons  returnable  within  the  original  two  months, 
and  the  debt  not  being  discharged  within  the  time 
hmited  the  debtor  was  adjudged  a  bankrupt.  The 
debtor  petitioned  for  the  discharge  of  the  order  of  ad- 
judication, which  was  dismissed;  and  on  an  appeal 
from  that  order  of  dismissal,  the  petition  of  appeal 
was  dismissed,  with  costs.     Ibid. 

The  Court  declined  to  give  any  judicial  opinion 
whether,  after  an  order  granting  protection  under 
the  211th  section,  a  creditor  could  proceed  under  the 
78th  section.     Ibid. 

"Where  a  trader  had  petitioned  under  the  arrange- 
ment clauses  of  the  statute  12  &  13  Vict.  c.  106,  and 
had  conformed  to  the  requirements  of  the  statute, 
the  Court,  differingfrom  the  Commissioner,  permitted 
the  petition  to  be  taken  off  the  file,  and  all  proceed- 
ings stayed,  although  the  case  did  not  come  within 
the  223rd  section  of  the  act.  Ex  parte  Phillips,  in 
re  PhilUps,  22  Law  J.  Rep.  (h.s.)  Bankr.  80. 

A  deed  of  arrangement  between  a  trader  and  his 
creditors  to  be  effectual  within  the  224th  section  of 
the  12  &  13  Vict.  c.  106.  (the  Bankrupt  Law  Con- 
solidation Act)  must  absolutely  and  unequivocally 
give  up  all  his  property  for  the  payment  of  his  debts. 
Ex  parte  Willces,  im  re  Wilkes,  24  Law  J.  Rep. 
(sr.s.)  Bankr.  6;  5  De  Gex,  M.  &  G.  418. 

The  three-fifths  of  the  creditors  required  by  the 
216th  section  of  the  Bankrupt  Law  Consolidation 
Act  to  give  effect  to  an  arrangement  with  creditors, 
may  include  creditors  to  whom  debts  are  due  from 
the  arranging  debtor  jointly  with  others.  Ex  pa/rte 
Seaih,  m  re  Heath,  4  De  Gex  &  Sm.  583. 

A  petition  for  arrangement  under  12  &  13  Vict. 
c.  106.  s.  211,  dismissed  on  the  apphcation  of  the 
petitioning  trader  with  the  consent  of  the  creditors, 
although  he  had  complied  with  the  statutory  regu- 
lations.   Anonymous,  4  De  Gex,  M.  &  G.  872. 

{h)  By  Deed. 

A  deed  of  arrangement  between  a  trader  and  his 
creditor,  executed  by  six-sevenths  in  number  and 
value  of  the  creditors  whose  debts  amount  to  10/.  is 
not  binding  on  a  creditor  not  party  to  the  deed, 
under  the  Bankrupt  Law  Consolidation  Act,  1849 
(the  12  &  13  Vict.  c.  106.  s.  224.)  unless  the  deed 
provides  for  the  distribution  of  the  whole  of  the 
trader's  estate  among  his  creditors.  Tetley  v.  Taylor 
(in  error),  21  Law  J.  Rep.  (h.s.)  Q.B.  346,  1  E.  & 
B.  621 — overruling  same  case,  21  Law  J.  Rep. 
(h.s.)  Q.B.  2  ;  and  affirming  Drew  v.  Collins  (next 
case). 

A  deed  of  arrangement  by  a  trader,  executed  by 
the  number  of  creditors  required  by  the  12  and  13 
Vict.  c.  106.  a.  224.  is  not  binding  upon  any  cre- 
ditor not  a  party  to  it,  unless  the  deed  provides  for 
the  distribution  of  the  whole  of  the  trader's  estate 
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Binotigst  Wb  creditors.  Drew  v.  Collins,  20  Law  J. 
Kep.  (n.s.)  Exch.  369  ;  6  Exch.  Kep.  670. 

A  plea  setting  up  such  deed  of  arrangement 
ehould  allege  that  the  party  was  a  trader  for  six 
calendar  months  preceding  his  suspension  of  pay- 
ment.    Ibid. 

A  deed,  by  which  a  trader  assigned  all  his  estate 
to  trustees  for  the  benefit  of  his  creditors,  contained 
a  provision  that  the  trustees  might  require  the  cre- 
ditors to  verify  their  debts  by  declaration  or  other- 
wise ;  and  that,  in  the  event  of  any  creditor  failing 
or  refusing  so  to  verify  his  debt,  he  should  lose  all 
dividends  under  the  deed,  and  that  such  dividends 
might  be  paid  by  the  trustees  to  the  debtor : — Held, 
that  this  was  not  such  a  deed  of  arrangement  as 
could  be  binding  on  creditors  not  parties  to  it  under 
the  Bankrupt  Law  Consolidation  Act,  1849  (12  & 
13  Vict.  c.  106.  s.  224.)  as  it  did  not  necessarily 
provide  for  the  distribution  of  the  whole  of  the 
debtor's  estate  among  his  creditors.  Cooper  v. 
Tkorntm,,  22  Law  J.  Rep.  (n.s.)  Q.B.  145  ;  1  E.  & 
B.  544. 

To  assumpsit  on  bills  of  exchange,  the  defendants 
pleaded  that  being  joint  traders,  by  deed  under  the 
12  k  13  Vict.  c.  106.  s.  224,  they  assigned  their 
joint  property  to  M,  who  undertook  to  pay  their 
joint  creditors  7s.  Sd.  in  the  pound  ;  that  six- 
sevenths  of  the  creditors  accepted  and  executed  the 
deed,  and  the  defendants  were  thereby  released 
from  the  plaintiffs'  claim.  The  plaintiffs  replied, 
after  setting  out  the  deed  on  oyer,  that  each  of  the 
defendants  had  separate  property.  The  replication 
was  held  good,  on  the  authority  of  Tetley  v.  Ta/ylor. 
Fisher  v.  Bell,  21  Law  J.  Rep.  (w.s.)  C.P.  228  ; 
12  Com.  B.  Rep.  363. 

A  plea  to  a  declaration  in  debt,  after  setting  out  a 
deed,  which  it  alleged  to  be  a  deed  of  arrangement 
under  12  &  13  Vict.  c.  106,  between  the  defendant 
and  his  creditors,  stated,  that  the  creditors  by  whom 
and  on  whose  behalf  the  same  was  sealed,  were 
"  more  than  six-sevenths,  to  wit,  nine-tenths "  in 
number  and  value  of  the  creditors  of  the  defendant, 
&c. : — Held  (on  special  demurrer  for  argumenta- 
tiveness, and  for  attempting  to  raise  an  immaterial 
issue,  &c.),  that  the  plea  sufficiently  stated  the  deed 
to  have  been  signed  "  by  or  on  behalf  of  six-sevenths 
of  the  creditors"  within  the  meaning  of  sect.  225. 
Stewcurt  v.  Collins,  20  Law  J.  Rep.  (n.s.)  C.P.  79  ; 
10  Com.  B.  Rep.  634;  2  L.  M.  &  P.  P.C.  61. 

The  Bankrupt  Law  Consolidation  Act,  1849, 12 
&  13  Vict.  c.  106.  s.  224,  enacts,  that  every  deed  of 
arrangement  "  now  or  hereafter  entered  into  between 
any  such  trader  and  his  creditors,"  and  signed  by 
six-sevenths  of  them  in  number  and  value,  whose 
debts  amount  to  101.  shall  be  obligatory  upon  all 
the  creditors  who  shall  not  have  signed  the  deed,  as 
if  they  had  signed  it : — Held,  that  the  section  was 
not  retrospective  in  its  operation,  and  that  the 
plaintiff,  a  creditor  of  the  defendants,  was  not  barred 
by  a  deed  of  arrangement  entered  into  by  six- 
sevenths  of  the  creditors  of  the  defendants,  in  1847, 
to  which  he  was  not  a  party.  Waugh  v.  Middleton, 
22  Law  J.  Rep.  (n.s.)  Exch.  109  ;  8  Exch.  Rep. 
352. 

The  grant  of  the  certificate  by  the  Commissioner 
under  the  225th  section  of  the  same  act  is  a  judicial 
act,  and  he  may  look  at  the  nature  of  the  deed  to  see 
whether  it  is  of  the  nature  contemplated  by  the  224th 
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section,  and  if  it  appears  not  to  be  so,  he  may  refuse 
his  certificate,  although  the  deed  be  executed  by  the 
required  number  and  value  of  the  creditors.     Ibid. 

Upon  the  petition  of  an  arranging  debtor  for  a 
certificate  that  a  deed  of  arrangement  had  been  duly 
signed  by  the  requisite  majority  of  creditors,  certain 
creditors  attended  and  applied  for  permission  to  ex- 
amine the  debtor,  and  to  produce  witnesses  to  shew 
that  the  deed  had  not  been  duly  executed.  The 
Commissioner  refused  to  grant  such  permission,  and 
being  satisfied  of  the  execution  of  the  deed  by  six- 
sevenths  of  the  creditors,  certified  in  the  manner 
required  by  the  225th  section  of  the  Bankrupt  Law 
Consolidation  Act: — Held,  that  the  certificate  ought 
not  to  have  been  given,  and  it  was  discharged  on 
appeal.  Mx  parte  Lees,  in  re  Morris,  4  De  Gex 
&  Sm.  284. 

Quare — whether  a  deed  of  arrangement  under  the 
224th  section  would  after  three  months  bind  creditors 
not  executing  it  without  any  certificate  being  signed 
by  a  Commissioner.     Ibid. 

(M)  Cbrtifioath  of  Coupormitv. 

[Seeajife,  Proof  of  Debt — Of  the  Bankrupt,  Arrest 
and  Discharge—Arrangement,  under  the  Controul  of 
the  Court.] 

(a)  Grant  of,  in  general. 

A,  who  was  made  a  bankrupt  at  the  time  when 
the  provisions  as  to  certificates  under  the  5  &  6  Vict. 
c.  122.  were  in  force,  applied  to  the  Commissioner 
for  his  certificate,  which  the  Commissioner  refused. 
After  the  Bankrupt  Law  Consolidation  Act  was 
passed,  A  applied  to  the  Commissioner  to  rehear  the 
case  as  to  the  certificate,  which  the  Commissioner 
refused.  Petition  by  A  that  the  Commissioner  might 
be  directed  to  rehear  the  case  was  dismissed.  Ex 
parte  Siggvnson,  in  re  Higgvnson,  20  Law  J.  Rep. 
(n.s.)  Bankr.  15. 

Under  the  198th  section  of  the  12  &  13  Victi 
c.  106,  the  Commissioner  has  a  discretion  to  adjourn 
generally  the  sitting  held  for  the  purpose  of  granting 
the  bankrupt's  certificate,  at  the  instance  of  the  only 
creditor  desirous  of  opposing  who  had  omitted  to 
pive  the  three  days'  notice  required  by  the  statute. 
Ex  parte  Woods,  re  Woods,  20  Law  J.  Rep.  (n.s.) 
Chanc.  619;  3  Mac.  &  G.  269. 

A  bankrupt,  who  has  been  made  a  bankrupt  be- 
fore, and  paid  on  that  occasion  less  than  15$.  in  the 
pound,  will  not,  in  the  matter  of  his  certificate,  be 
placed  in  a  more  favourable  position  than  he  would 
have  been  in  under  the  6  Geo.  4.  c.  16.  Ex  parte 
HoUmgixorth,  in  re  Hollimgworth,  20  Law  J.  Rep. 
(N.s.)  Bankr.  13;  4  De  Gex  &  Sm.  44. 

E  M  and  H  M  purchased  a  business  of  their 
brothers,  but  it  was  not  paid  for.  E  M  attended  to 
the  accounts,  so  far  as  they  were  attended  to,  and 
H  M  performed  the  duties  of  traveller  to  the  busi- 
ness. E  M  and  H  M  on  various  occasions  raised 
money  by  deposits  of  goods  and  paid  60/.  per  cent, 
for  discount.  H  M  ordered  goods  one  day  and 
pledged  them  on  the  next.  The  brothers,  the  vendors 
of  the  business,  sued  for  the  purchase-money  and 
issued  execution  on  a  judgment  in  the  action.  Both 
E  M  and  H  M  were  adjudicated  bankrupts,  and  the 
Commissioner  refused  them  their  certificates  or  pro- 
tection, on  the  ground  of  not  keeping  proper  books 
of  account  (as  to  E  M,  destruction  of  books),  obtain- 
ing goods  for  the  purpose  of  pledging  and  pledging 
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them,  and  fraudulent  preference  to  the  brothers  who 
sold  the  business.  H  M  appealed,  and  swore  that  he 
pledged  the  goods  to  meet  a  sudden  demand  for  pay- 
ment of  bills  felling  due;  that  he  believed  he  was 
solTent  when  the  goods  were  bought,  and  that  he 
had  nothing  to  do  with  the  keeping  of  the  books,  and 
he  produced  a  witness  who  swore  that  the  goods  were 
ordered  because  they  were  wanted  in  the  stock.  The 
liords  Justices  were  of  opinion  that  there  was  no 
wrong  intention  as  to  the  books  or  the  pawning,  and 
that  there  was  pressure  by  the  vendors,  and,  acquit- 
ting the  appellant  of  fraud,  granted  him  a  second- 
class  certificate,  to  be  dated  eight  months  after  the 
adjudication.  Ex  parte  Martyn,  im  re  Martyn,  21 
Law  J.  Rep.  (n.s.)  Bankr.  i6;  2  De  Gex,  M.  &  G. 
225. 

The  fiill  Court  of  Appeal  (Lord  Justice  Knight 
Bruce  dubitante)  held,  first,  that,  under  the  statute 
12  &  13  Vict.  c.  106,  the  Commissioner  may  refuse 
protection  to  a  bankrupt  for  other  causes  than  for 
the  commission  of  any  of  the  offences  enumerated  in 
the  256th  section ;  secondly,  that  the  issue  of  the 
certificate  of  penalty,  under  the  257th  section,  de- 
pends upon  the  refusal  of  protection  generally,  and 
is  not  limited  to  such  refiisal  for  either  of  the  offences 
enumerated  in  the  preceding  section;  and  thirdly, 
that  the  discretion  vested  with  the  Commissioner  by 
this  statute  in  granting  or  withholding  protection  is 
very  large,  excepting  in  the  cases  enumerated  in  the 
256th  section,  in  which  cases  his  functions  are  merely 
ministerial,  and  he  is  bound  to  refuse  protection.  Ex 
parte  Stanton,  in  re  Stanton,  21  Law  J.  Rep.  (h.s.) 
Bankr.  7;  1  De  Gex,  M.  &  G.  224. 

A  bankrupt,  having  had  his  certificate  refused,  was 
taken  in  execution,  and  lodged  in  gaol.  The  ground 
of  the  refusal  of  the  Commissioner  was  -a  fraudulent 
preference  within  the  256th  section  of  the  12  &  13 
Vict.  u.  106;  but  the  Court  of  Appeal  being  of 
opinion  that  such  a  charge  was  not  sustained,  granted 
a  certificate  of  the  third  class,  and  directed  the  release 
of  the  bankrupt  from  prison  on  a  given  day.  Ex 
parte  Humt,  in  re  Sunt,  21  Law  J.  Rep.  (n.s.) 
Bankr.  29. 

The  Commissioner  has  authority  under  the  198th 
section  of  the  act  to  appoint  a  sitting  for  the  con- 
sideration of  the  grant  of  a  certificate  to  a  bankrupt, 
although  the  bankrupt  does  not  make  the  application 
himself.  Ex  parte  Sherlock,  im,  re  Sherlock,  21  Law 
J.  Rep.  (n.s.)  Bankr.  36;  2  De  Gex,  M.  &  G.  269. 

It  is  no  sufficient  reason  for  delaying  the  consi- 
deration of  the  grant  of  a  certificate  under  a  separate 
fiat,  that  an  action  is  pending,  to  try  whether  two  out 
of  three  other  persons  against  whom  and  the  bank- 
rupt a  joint  fiat  has  been  issued,  are  legally  bankrupts. 
Ex  pa/rte  Castelli,  in  re  Oastelli,  22  Law  J.  Rep, 
(n.3.)  Bankr.  77. 

It  is  no  sufficient  reason  for  delaying  the  grant  of 
a  certificate  under  a  separate  fiat,  that  during  the 
further  proceedings  under  a  joint  fiat  against  the 
bankrupt  and  others,  matters  may  be  disclosed  that 
may  render  it  proper  to  refuse  this  certificate,  or  grant 
it  with  modifications.  Ex  parte  Braggiotii,  m  re 
Broffgiotti,  22  Law  J.  Rep.  (n.s.)  Bankr.  76;  2  De 
Gex,  M.  &  G.  964. 

A  trader  who  was  not  engaged  in  any  business 
except  as  the  owner  of  two  small  sailing  vessels, 
kept  no  regular  accounts.  He  contracted  with  a 
shipbuilder  for  the  repair  of  one  of  the  vessels,  and 


the  amount  claimed  for  the  repair  was  fer  beyond 
the  contract  price,  by  reason  of  some  alterations 
alleged  to  be  beyond  the  contract.  Cross  actions 
were  brought  and  settled  by  arbitration.  The  trader 
left  England  in  a,  feeling  of  irritation  at  the  result 
of  the  proceedings,  and  was  declared  bankrupt  on 
the  petition  of  the  shipbuilder.  He  had  on  a 
former  occasion  compounded  with  his  creditors, 
paying  them  less  than  15<.  in  the  pound,  but  had 
been  forced  into  this  proceeding  by  misfortune : — 
Held,  that  the  bankrupt's  conduct  in  quitting  Eng- 
land was  highly  censurable,  but  would  be  sufficiently 
punished  by  suspending  his  certificate  for  twelve 
months,  and  allowing  it  as  one  of  the  second  class. 
Ex  pa/rte  Hodgson,  im  re  Hodgson,  3  De  Gex,  M.  & 
G.  547. 

Under  the  present  Act  the  Court  will  not  uni- 
versally refuse  a  certificate  protecting  the  bankrupt's 
property  merely  because  he  has  on  a  former  occa- 
sion compounded  with  his  creditors,  and  paid  less 
than  159.  in  the  pound.     Ibid, 

(6)  Opposing. 

Two  of  the  creditors  of  a  bankrupt  appeared  be- 
fore the  Commissioner,  and  opposed  the  granting  of 
his  certificate.  The  Commissioner  suspended  the 
granting  the  certificate  for  twelve  months.  The 
bankrupt  appealed  from  this  decision.  Notice  of 
the  appeal  had  not  been  given  to  the  two  creditors. 
The  Court  held,  that  they  ought  to  have  been  served 
with  the  petition  of  appeal.  Ex  parte  Johnson,  in 
re  Johnson,  20  Law  J.  Rep.  (h.s.)  Bankr.  6  ;  4  De 
Gex  &  Sm.  25. 

A  bankrupt  was  refused  his  certificate  by  the 
Commissioner  for  an  offence  not  enumerated  in  the 
256th  section  of  the  statute  12  &  13  Vict.  c.  106, 
namely,  for  systematically  buying  goods  at  a  small 
price  and  short  credit  and  immediately  selling  the 
same  at  still  lower  prices.  He  was  also  refused  any 
protection,  except  pending  an  appeal.  On  an  ap- 
peal, the  Court  refused  to  grant  any  certificate,  but 
made  an  order,  by  consent  of  the  assignees,  giving 
protection  for  the  person  of  the  bankrupt,  but  leaving 
his  property  liable.  In  re  Holthouse,  21  Law  J. 
Rep.  (n.s.)  Bankr.  3. 

A  creditor  who  had  not  given  three  days'  notice 
of  opposition  under  the  198th  section,  and  who  was, 
therefore,  refused  a  hearing,  was  not  allowed  to  ap- 
pear before  the  appeal  Court  to  discharge  the  above 
order  of  the  Commissioner.     Ibid. 

A  bankrupt,  having  been  allowed  his  certificate 
by  the  Commissioner,  with  a  suspension  for  three 
months,  went  out  of  the  jurisdiction,  and  the  peti- 
tioning creditors,  appealing  against  the  allowance  of 
the  certificate  altogether,  were  unable  to  serve  him 
with  the  petition,  which  was  accordingly  dismissed, 
with  costs,  as  against  the  assignees,  but  the  peti- 
tioners agreeing  not  to  present  another  petition, 
without  costs  as  against  the  bankrupt.  Ex  parte 
Eyre,  in  re  Bdton,  22  Law  J.  Rep.  (n.s.)  Bankr. 
3  ;  2  De  Gex,  M.  &  G.  946. 

The  198th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  providing  that  forthwith  after  the  bank- 
rupt has  passed  his  last  examination,  the  Court  shall 
appoint  a  public  sitting  for  the  allowance  of  his  cer- 
tificate, and  that  at  such  sitting  any  creditor  may 
oppose  who  has  given  three  days'  notice  to  the 
Registrar,  leaves  it  to  the  discretion  of  the  Com- 
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missioner  to  appoint  Buch  day  as  he  may  think  fit 
after  the  last  examination,  and  does  not  preclude 
him  from  appointing  another  day  in  order  to  give  a 
creditor  an  opportunity  of  giving  the  required  notice 
of  his  intention  to  oppose.  Ex  parte  Woods,  in  re 
Woods,  i  De  Gex  &  Sm.  278. 

(c)  Form  of. 

A  certificate  of  conformity  to  the  bankrupt  laws 
granted  by  Commissioners,  under  the  6  Geo.  4.  c.  16, 
is  void,  although  allowed  by  the  Lord  Chancellor, 
unless  it  states'  expressly  or  in  equivalent  terms  that 
there  does  not  appear  to  them  any  reason  to  doubt 
the  "  truth  or  fullness  "  of  the  discovery  of  his  estate 
and  effects  made  by  the  bankrupt.  It  is  insufScient 
to  state  that  there  does  not  appear  any  reason  to 
doubt  its  fullness.  Wagner  v.  Imhrie,  20  Law  J. 
Kep.  (iir.s.)  Exch.  416  ;  6  Exch.  Rep.  882 ;  2  L. 
M.  &  P.  P.C.  510. 

(d)  OonceaZmewt  of  Property  amd  wilKholdmg 
Information. 

A  secreting  by  a  bankrupt  of  his  goods,  with  intent 
to  cheat  his  creditors,  is  a  concealment  sufficient  to 
avoid  his  certificate  within  the  38th  section  of  the 
Bankruptcy  Law  Amendment  Act,  S  &  6  Vict.  c.  122, 
although  a  full  disclosure  of  the  concealment  is 
made  to  the  Commissioners  in  Bankruptcy  before 
the  bankrupt's  last  examination.  Cowrtii>ron  v. 
Meunier,  20  Law  J.  Eep.  (jt.s.)  Exch.  104  ;  6 
Exch.  Rep.  74. 

The  certificate  of  a  bankrupt  was  suspended  by 
the, Commissioner  for  a  stated  time,  and  then  to  be 
of  the  third  class,  and  without  protection  in  the 
mean  time.  The  judgment  was  founded  on  the 
commission  by  the  bankrupt  of  offences  enumerated 
in  the  2nd,  7th  and  9th  cases  of  the  256th  section 
of  the  12  &  13  Vict  c.  106.  The  bankrupt  ap- 
pealed ;  but  it  appearing  upon  the  evidence  that  he 
had  committed  the  offences  mentioned  in  the  Sth 
case  of  that  section,  and  his  counsel  declining  to  ac- 
cept the  offer  of  the  Court  of  a  discharge  of  the 
Commissioner's  order  and  a  general  refusal  of  cer- 
tificate, their  Lordships  dismissed  the  appeal  on  the 
ground  of  that  offence,  although  they  were  of 
opinion  (upon  hearing  only  the  bankrupt's  counsel) 
that  the  evidence  did  not  support  the  judgment  as 
to  the  2nd,  7th  and  9th  cases.  Ex  parte  Warwieh, 
in  re  Warwick,  24  Law  J.  Rep.  (n.s.)  Bankr.  23. 

A,  a  tallow-broker  in  business  with  B,  became 
bankrupt,  and  on  application  for  his  certificate  had 
the  same  suspended  for  two  years,  and  then  to  be  of 
the  third  class.  The  case  of  suspension  was  sup- 
ported by  the  Commissioner  on  two  grounds ;  first, 
that  the  bankrupt  had  fraudulently  induced  a 
creditor  to  forbear  enforcing  payment  of  a  certain 
sum  by  withholding  information  known  to  him  and 
not  known  to  the  creditor,  and  which,,  if  known, 
would  have  induced  the  creditor  to  enforce  payment; 
the  other  case  was  for  receiving  money  for  goods 
alleged  by  the  bankrupt  to  have  been  purchased, 
and  then  re-transferring  the  goods  to  the  person  of 
whom  he  bought  them,  so  that  the  creditor  did  not 
receive  the  goods,  and  lost  his  money.  The  Lords 
Justices  were  of  opinion  that  the  withholding  of  in- 
formation, or  the  silence  of  the  bankrupt  regarding 
that  information,  was  not  dishonestly  intended  in  the 
one  case,  and  the  act  by  which  the  goods  were  re- 


transferred  and  the  money  lost  !n  the  second  case 
was,  upon  the  evidence  before  the  Court,  not  fraudu- 
lent, so  far  as  the  petitioner  was  concerned,  and 
therefore  they  granted  an  immediate  certificate  of 
the  first  class.  Ex  pa/rte  QvU,  in  re  QvU,  21  Law 
J.  Rep.  (n.s.)  Bankr.  43. 

(e)  Qammg. 

The  20l8t  section  of  the  act  enacts,  that  no  bank- 
rupt shall  be  entitled  to  his  certificate  if  he  shall 
within  one  year  before  his  bankruptcy  have  lost  200i!. 
by  any  contract  for  the  sale  or  purchase  of  "  any 
Government  or  other  stock " : — Held,  on  appeal, 
affirming  the  decision  of  the  Commissioner,  that 
railway  stock  is  within  the  meaning  of  this  section. 
Ex  pa/rte  MatTieson,  im  re  Matheson,  21  Law  J. 
Rep.  (n.s.)  Bankr.  18 ;  1  De  Gex,  M.  &  G.  448. 

A  bankrupt  had,  within  a  year  from  the  date  of 
his  petition  for  adjudication,  lost  upon  a  contract  and 
continued  contract  for  the  purchase  of  railway  stock, 
not  quite  200Z.,  but  the  loss  with  the  broker's  com- 
mission on  the  continuation  of  the  contract  was 
something  more  than  200t : — Held,  that  the  word 
"  contract "  in  the  20l3t  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  is  to  be  read  "con- 
tracts," and  also,  that  the  commission  is  to  be  in- 
cluded in  the  gross  amount  of  the  loss,  and  that  the 
bankrupt  having  so  lost  above  200/.  was  within  the 
penalty  of  that  section.  Ex  parte  Copeland,  in  re 
Copeland,  22  Law  J.  Rep.  (n.s.)  Bankr.  17  ;  2  De 
Gex,  M.  &  6.  914. 

Semhle — that  railway  shares,  as  distinguished  from 
railway  stock,  are  within  the  same  section  ;  and 

Semite — that  if  the  transaction  had  been  brought 
before  the  Court,  as  one  of  "  gaming,"  it  would  have 
been  within  the  same  section.     Ibid. 

(/)  Oonduct  of  EanJervpt  as  a  Trader, 

A  carried  on  the  business  of  a  wine-merchant  for 
three  years,  at  the  end  of  which  time  he  was  made 
a  bankrupt.  He  had  started  with  a  deficiency,  and 
his  expenditure  and  losses  during  that  period  had 
very  considerably  exceeded  his  profits,  and  there 
never  had  been,  at  any  time,  a  reasonable  expecta- 
tion of  his  getting  over  his  difficulties.  At  different 
times  in  this  period  he  had  borrowed  considerable 
sums  of  B,  a  person  not  conversant  with  businessj 
the  loans  having  been  effected  by  money,  bills  and 
notes,  which  had  been  given  by  B  to  A,  in  respect 
of  which  A  deposited  with  B  bills  of  lading  and  wine 
warrants.  In  the  course  of  these  transactions  A 
made  misrepresentations  to  B  as  to  the  state  of  his 
affairs  and  the  value  of  the  securities  given.  B  alone 

opposed  the  granting  of  A's  certificate : Held,  that 

the  above  circumstances  constituted  "  conduct  as  a 
trader"  within  the  meaning  of  the  Bankrupt  Law 
Consolidation  Act,  upon  which  the  Court  could  ad- 
judicate in  the  matter  of  the  certificate.  Ex  parte 
Dornford,  im,  re  Dornford,  20  Law  J.  Rep.  (n.s.) 
Bankr.  7;  4  De  Gex  &  Sm.  29. 

A  trader  carrying  on  business  for  two  or  three 
years  with  a  deficiency  of  assets,  in  his  application 
for  his  certificate  ought  to  explain  that  circumstance, 
or  give  some  fair  excuse  for  his  conduct,  if  any  credi- 
tor has  suffered  by  it.     Ibid. 

A  bankrupt,  who  had  twice  before  compounded 
with  his  creditors,  made  false  and  fraudulent  entries 
in  his  books,  consisting  of  fictitious  accounts  in  par- 


84 


BANKRUPTCY;  (M)  Ceetificate  op  CoxroEMiir. 


ticular  names.  He  stopped  payment,  being  at  the 
time  able  to  pay  12s.  in  the  pound,  and  soon  after 
offered  lis.  in  the  pound.  The  Commisaioner  re- 
fused him  his  certificate  and  all  protection,  excepting 
for  the  twenty-one  days  j  and  on  appeal,  the  Lords 
.Justices,  acting  under  the  discretion  given  by  the 
198th  section  of  the  act — "a  discretion  to  be  exer- 
cised on  judicial  grounds  with  reference  to  the  na- 
ture of  the  case  in  general,  and  on  its  peculiar 
circumstances" — dismissed  the  petition  of  appeal, 
with  costs,  affirming  the  decision  of  the  Commis- 
sioner, and  refusing  any  protection  whatever,  the 
conduct  of  the  bankrupt  being  unfeir,  untradesman- 
like  and  disreputable.  Hx  parte  Ciirties,  m  re 
Cvrties.  21  Law  J.  Rep.  (n.s.)  Bankr.  63;  2  De 
Gex,  M.  &  6.  255. 

Bankers  who,  upon  the  evidence  before  the  Court, 
must  be  taken  to  have  been,  and  to  have  known  that 
they  were,  deeply  insolvent,  continued-  to  receive 
deposits,  and  to  issue  notes  for  a  period  of  eighteen 
months,  during  which  time  their  assets  would  not 
pay  more  than  5».  in  the  pound;  on  an  adjudication 
of  bankruptcy,  the  Commissioner  for  this,  among 
other  reasons,  refused  them  any  certificate  or  protec- 
tion. On  appeal,  the  Court  affirmed  the  refusal  of  the 
certificate  on  the  above-stated  ground,  but,  upon  the 
consent  of  the  assignees  and  of  the  opposing  creditors, 
granted  protection  to  their  persons.  Fx  parte  Ruf~ 
ford,  in  re  Bufford;  Bx parte  Wragge,  in  re  Wragge, 
21  Law  J.  Rep.  (n.s.)  Bankr.  32;  2  DeGex,  M.&  G.  234. 

The  certificate  is  a  benefit  to  which  a  bankrupt 
mav  entitle  himself  by  good  conduct.     Ibid. 

Whether,  after  a  refusal  of  a  certificate,  the  grant 
of  protection  is  of  any  avail  against  the  common  law 
right  of  creditors  who  do  not  come  in  under  the 
bankruptcy — qucere.     Ibid. 

A  trader  carried  on  business  as  a  baker,  and,  be- 
fore the  statute  12  &  13  Vict.  c.  106.  came  into 
operation,  obtained  money  from  J,  on  pretence  that 
it  should  be  invested  on  mortgage,  which  was  not 
done.  He  also  obtained  money  from  F,  on  a  similar 
pretence,  which  was  not  so  invested.  The  trader 
became  bankrupt,  and  the  Commissioner  refused  him 
any  certificate ;  and,  on  appeal,  held  (dismissing  the 
appeal),  that  the  money  of  J  and  the  money  of  F 
were  obtained  by  fraud  and  falsehood ;  that  on  these 
grounds  he  was  not  entitled  to  his  certificate;  that 
before  a  bankrupt  can  ask  for  his  certificate  he 
should  have  conformed  to  the  bankrupt  law  since 
his  bankruptcy ;  that  if  a  trader  so  obtains  money, 
though  not  in  the  course  of  his  trade,  or  in  matters 
connected  with  his  business,  it  is,  on  a  question  of 
certificate,  conduct  as  a  trader,  within  the  meaning 
of  the  act;  and  that  if  a  case  come  otherwise  within 
the  act,  it  is  not  the  less  so  because  the  conduct  com- 
plained of  took  place  before  the  passing  of  the  act. 
jEx  parte  Staner,  in  re  Sta/ner,  21  Law  J.  Rep.  (n.s.) 
Bankr.  66 ;  2  De  Gex,  M.  &  G.  263. 

A  trader,  who  carried  on  business  without  capital, 
and  in  the  usual  course  of  his  transactions  purchased 
goods,  and  immediately  pledged  them  to  raise  money 
for  the  purposes  of  his  trade,  was  by  the  Commis- 
sioner refused  either  certificate  or  protection;  but,  it 
appearing  that  the  buying  was  not  with  the  mere 
purpose  of  pledging,  and  that  the  pledging  was  made 
in  the  honest  belief  of  bei^g  able  to  redeem  the  goods 
and  sell  at  a  profit,  the  Court  of  Appeal  held,  that 
he  had  not  committed  any  of  the  offences  enume- 


rated in  the  256th  section  of  the  Bankrupt  Law 
Consolidation  Act;  and  that  although  the  Court  was 
bound  to  have  regard,  under  the  198th  section,  to 
the  bankrupt's  conduct  as  a  trader,  it  was  not  neces- 
sary to  affirm  the  judgment  of  the  Commissioner; 
and  therefore  granted  a  certificate  of  the  third  class, 
to  take  efl^ect  at  the  end  of  two  years  from  the  peti- 
tion for  adjudication,  without  any  protection  for  two 
months  from  the  date  of  the  order  on  the  appeal. 
Sx  parte  Mamico,  m  re  Manico,  22  Law  J.  Rep. 
(h.s.)  Bankr.  41;  3  De  Gex,  M.  &  G.  602. 

The  256th  section  is  to  be  strictly  rather  than 
loosely  construed.  But,  semble,  that  if  only  one  of 
the  offences  therein  enumerated  is  committed,  it  is 
not  imperative  on  the  Court  to  award  the  extreme 
penalty  there  imposed.     Ibid. 

A  trader  owing  6,000i.  removed  from  a  provincial 
city  to  London,  where  he  recommenced  business, 
and  incurred  new  debts,  and  did  not  inform  his  new 
creditors  of  the  state  of  his  pecuniary  circumstances. 
In  less  than  nine  months  he  became  bankrupt;  and 
the  Commissioner  adjourned  the  grant  of  certificate 
for  eighteen  months,  without  protection  for  six 
months ;  but,  on  appeal,  by  arrangement,  the  order 
was  varied  by  granting  the  certificate  from  a  day  cer- 
tain, eighteen  months  from  the  adjudication,  and 
giving  protection  at  the  end  of  nine  months  there- 
from. Ex  parte  Wooldridge,  in  re  Wooldridge, 
24  Law  J.  Rep.  (n.s.)  Bankr.  17. 

A  creditor  who  had  not  been  permitted  to  oppose 
the  certificate  before  the  Commissioner,  on  the 
ground  of  his  having  omitted  to  give  the  requisite 
notice  of  his  intention  to  oppose,  cannot  be  heard  in 
support  of  the  Commissioner's  decision,  refusing  the 
certificate  and  protection,  on  an  appeal  from  that 
decision.  Ex  parte  SoltJiome,  in  re  MoUhouse,  1 
De  Gex,  M.  &  G.  237. 

The  bankrupt's  certificate  will  be  altogether  re- 
fused, if  it  appear  that  he  has  systematically  bought 
on  credit  to  sell  at  less  than  cost  price.     Ibid. 

Where  a  bankrupt  has  engaged  in  reckless  trading 
and  speculations  of  a  desperate  character,  the  Court 
will  not  grant  him  a  certificate;  but  where  a  cotton- 
spinner  had  engaged  in  several  other  trades  and  un- 
dertakings of  different  kinds,  and  it  was  not  shewn 

that  he  was  at  the  time  insolvent, Held,  that  the 

number  and  variety  of  these  undertakings  did  not 
constitute  a  case  of  reckless  trading.  Ex  parte 
Wdkefidd,  in  re  WaTcefieU,  4  De  Gex  &  Sm.  18. 

Breach  of  trust  is  not  "  conduct  as  a  trader,"  with 
reference  to  a  bankrupt's  certificate.     Ibid. 

A  trader  is  not  bound  to  leave  off"  trading  merely 
because  he  is  in  difficulties ;  the  question  in  each 
case  being  whether  he  has  continued  trading  after 
there  ceased  to  be  any  reasonable  prospect  of  his 
retrieving  himself.  Ex  parte  Johmion,  m  re  John- 
son, 4  De  Gex  &  Sm.  25. 

A  trader,  when  in  diflSculties  and  when  sued, 
placed  himself  in  the  hands  of  the  bulk  of  his  credi- 
tors, who  defended  the  action  in  his  name,  and  in 
order  to  gain  time  for  an  arrangement,  pleaded 
twenty  pleas,  without  having  any  substantial  defence: 
— Held,  that  the  bankrupt  was  not  disentitled  to  his 
certificate  for  having  vexatiously  defended  the  ac- 
tion.    Ibid. 

A  banker,  who  has  pledged  a  short  bill  of  a  cus- 
tomer, is  excluded  from  a  certificate.  Ex  parte 
Start,  in  re  Gibson,  4  De  Gex  &  Sm.  49. 
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(g)  Effect  of,  as  a  DiacTiurge. 

By  the  deed  of  settlement  of  a  registered  joint- 
stock  company,  the  shareholders  covenanted  to  pay, 
in  manner  thereinafter  mentioned,  the  calls  on  their 
shares,  and  by  a  subsequent  clause  it  was  stipulated 
that  no  assignees  of  bankrupts  should  be  entitled  to 
become  shareholders  in  respect  of  the  shares  held  by 
such  bankrupt  shareholder  in  the  capital  of  the  com- 
pany, but  that  such  assignees  should  be  entitled  to 
sell  the  same  upon  proof  of  the  bankruptcy  and  of 
their  title  as  assignees ;  and  by  the  next  clause  a 
general  power  was  given  to  the  directors  to  make 
calls  on  the  hold«s  of  shares  other  than  the  bank- 
rupt shareholders: — Held,  that  the  bankruptcy  of  a 
shareholder  was  an  answer  to  an  action  for  calls  made 
and  due  sifter  his  certificate,  although  the  assignees 
had  not  availed  themselves  of  the  power  of  sale,  and 
the  bankrupt  still  remained  the  nominal  holder  of 
the  shares.  Wylam  Steam  Fuel  Co.  v.  Street,  24 
Law  J.  Rep.  (n.s.)  Exch.  208;  10  Exch.  Bep.  849. 

(A)  Beference  hack  hy  Cowrt  of  Appeal. 

Whether  the  Court  of  Appeal  has  jurisdiction  to 
refer  back  the  question  of  certificate  after  the  Commis- 
sioner has  refused  it — qwcere.  Ex  parte  WkUaher, 
in  re  Whitaker,  21  Law  J.  Kep.  (is.s.)  Bankr.  25; 
1  De  Gex,  M.  &  G.  459. 

Whetiier  the  grant  of  the  certificate  by  the  Com- 
missioner after  he  has  once  refused  it  would  be  valid 
— qtUBre.    Ibid. 

(s)  Conditional  Certificate. 

A  bankrupt  in  the  course  of  a  trading  of  two  years' 
duration  became  Uable  upon  accommodation  bills  to 
the  sum  of  59,000^  On  applying  for  his  certificate 
the  Commissioner  (chiefly  upon  this  ground)  sus- 
pended the  same  for  two  years,  without  protection 
in  respect  of  such  bills,  and  then  to  be  of  the  third 
class,  and  to  have  annexed  a  condition  that  neither 
the  bankrupt  nor  his  future  proprety  should  be  pro- 
tected from  liability  in  respect  of  the  bills : — Held, 
upon  appeal,  that  there  being  no  evidence  of  fraud 
or  misrepresentation,  the  bankrupt  was  entitled  to 
a  certificate  of  the  second  class;  and  that  such  a  con- 
dition was  improper  to  be  annexed  to  the  certificate. 
Ex  parte  Ha/nvrmrid,  m  re  Bammond,  24  Law  J. 
Rep.  (h.s.)  Bankr.  2. 

If  a  bankrupt  has  dealt  in  accommodation  bills, 
that  is  a  circumstance  requiring  a  full  and  satisfac- 
tory explanation,  but  is  not  necessarily  one  affecting 
his  title  to  a  certificate;  and  although  every  such 
transaction  must  be  judged  of  according  to  its  parti- 
cular circumstances,  the  main  point  for  consideration 
is,  how  far  the  bankrupt  had  reason  to  believe  that 
he  could  discharge  his  liability  upon  such  bills  on 
their  becoming  due.    Ibid. 

(N)  Pkaotice  in  general. 

A  creditor  resident  in  England  may  vote  by  letters 
of  attorney  at  meetings  held,  under  the  230th  section 
of  the  Bankrupt  Law  Consolidation  Act,  to  take  into 
consideration  an  offer  made  by  a  bankrupt  to  his 
creditors,  with  a  view  to  superseding  the  bankruptcy. 
Expa/rte  Clegg,  in  re  Clegg,  20  Law  J.  Rep,  (h.s.) 
Bankr.  22 ;  4  De  Gex  &  Sm.  606. 

An  affidavit  sworn  at  New  York  before  a  magis- 
trate, with  liie  attestation  of  a  notary  annexed,  cer- 


tifying that  there  was  such  a  person  who  was  a 
magistrate  of  that  city,  received  in  evidence,  under 
the  243rd  section  of  the  12  &  13  Vict.  c.  106.  Ex 
parte  Beid,  in  re  Came,  22  Law  J.  Rep.  (h.s.) 
Bankr.  4;  2  De  Gex,  M.  &  G.  963,  wm.  Expa/rte 
Bird. 

As  to  the  leave  to  appeal  to  the  House  of  Lords 
under  the  18th  section  of  the  Consolidation  Act, 
1849,  and  the  10th  section  of  the  14  &  15  Vict.  c.  83, 
the  Court  will  not  give  it  unless  it  is  of  opinion  that  the 
point  is  one  both  of  sufficient  doubt  and  of  sufficient 
importance.  Expa/rte  Eateman,  in  re  Bariary,  23 
Law  J.  Rep.  (n.s.)  Bankr.  8;  5  De  Gex,  M.  &  G. 
268. 

A  commission  of  bankruptcy  issued  in  1817.  A  B 
acted  as  messenger  from  that  time  until  1821,  and 
he  was  paid  the  greater  part  of  his  claim  on  account. 
Many  years  afterwards,  monies  came  to  the  hands  of 
the  official  assignee,  and  the  executors  of  the  messen- 
ger petitioned  for  payment  out  of  these  monies  of  the 
balance  remaining  due;  but  the  Court,  concurring  in 
the  view  of  the  Commissioner  who  had  refused  the 
application,  declined  to  make  any  order.  Ex  pa/rte 
Page,  in  re  ffamimond,  23  Law  J.  Rep.  (n.s.)  Bankr. 
36. 

A  bankrupt  cannot  without  the  concurrence  of  his 
assignee  or  assignees  obtain  a  summons  for  the  exa- 
mination of  a  party  under  the  120th  section  of  the 
Consolidation  Act  (12  &  13  Vict.  c.  106.)  who  is 
suspected  of  having  bankrupt's  property.  Ex  parte 
Dvmsdale,  in  re  Bitnsdaie,  23  Law  J.  Rep.  (h.s.) 
Bankr.  41;  4  De  Gex,  M.  &  G.  873. 

A  Commissioner,  in  the  absence  of  one  of  the  cre- 
ditors' assignees,  ordered  a  sale  of  part  of  the  bank- 
rupt's effects;  that  assignee  appealed,  but  did  not  enter 
his  petition  until  more  than  twenty-one  days  from  the 
date  of  the  Commissioner's  order : — Held,  that  the 
discretion  of  the  Commissioner  could  not  be  inter- 
fered with,  and  also  that  the  appeal  was  too  late,  the 
case  falling  within  the  12th  section  of  the  act,  12  & 
13  Vict.  c.  106.  Ex  pa/rte  Flood,  in  re  Ford,  24 
Law  J.  Rep.  (n.s.)  Bankr.  1;  5  De  Gex,  M.  &  G. 
398. 

Personal  service  of  a  summons,  issued  under  sec- 
tion 78.  of  the  statute  12  &13  Vict.  c.  106,  is  effected 
by  shewing  the  original  and  leaving  a  true  copy  con- 
taining the  copy  ofthe  signature  of  the  Commissioner: 
therefore  an  adjudication  made  upon  an  alleged 
act  of  bankruptcy  in  not,  under  the  80th  section, 
paying,  &c.  within  "  seven  days  after  personal  ser- 
vice" of  the  summons,  was  annulled,  on  the  ground 
that  the  copy  served  did  not  contain  such  signature, 
and  was  not  a  "  true  copy."  Ex  parte  Ti/ndal,  in  re 
Tindal,  24  Law  J.  Rep.  (n.s.)  Bankr.  18. 

A  trader  did  not  object  at  the  time  of  the  service, 
but  did  not  appear  at  the  appointed  day : — Held, 
that  this  was  no  waiver  within  the  80th  Rule  in  Bank- 
ruptcy.    Ibid. 

Although  the  assignees  delay  selling  under  an 
order  obtained  by  a  mortgagee  for  sale  of  the  mort- 
gaged property,  with  liberty  for  him  to  bid,  the  Court 
will  not  depart  from  the  rule  of  not  giving  to  the 
mortgagee  the  conduct  of  the  sale.  Ex  pa/rte  M'Gre- 
gor,  in  re  Laird,  4  De  Gex  &  Sm.  603. 

The  17th  of  the  Rules  and  Orders  in  Bankruptcy 
does  not  render  it  necessary  or  proper  to  serve  on 
a  mortgagee  notice  of  an  application  for  an  order  for 
the  sale  of  chattels  alleged  by  the  assignees  to  be  in 
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the  bankrupt's  reputed  ownership.  Such  an  order 
should  be  made  on  an  ex  parte  application  of  the  as- 
signees shewing  a  primd  facie  case.  £x parte  Young, 
in  re  Roebuck,  4  De  Gex,  M.  &  G.  864. 

Where  an  order  of  reversall  upon  appeal  rested  in 
minutes,  and  the  counsel  for  the  respondents  stated 
that  material  considerations  had  not  been  brought 
before  the  Court,  the  Court  acceded  to  a  motion  for 
rehearing,  although  twenty-one  days  had  elapsed. 
£x  pa/rte  Turner,  re  Crosthwaite,  2  De  Gex,  M.  &  G. 
927. 

Qucsre whether  such  rehearing  was  a  matter  of 

right.     Ibid. 

The  Commissioner  ought  to  make  an  order  for 
the  sale  of  property  alleged  by  the  assignees  to  be  in 
the  bankrupt's  reputed  ownership,  on  their  ex  parte 
application,  supported  by  primd  facie  evidence. 
Ex  parte  Wood,  in  re  Sniton,  4  De  Gex,  M.  &  G. 
861. 

(0)    InSPEOTION   of   DOCtTMEITTa. 

A  creditor,  who  had  proved  his  debt,  applied  by 
his  attorney,  under  the  232nd  section  of  the  statute 
12  &  13  Vict.  c.  106,  for  leave  to  inspect  the  affi- 
davit of  debt,  the  proof  of  the  act  of  bankruptcy, 
and  other  proofs  filed  in  court,  on  which  the  adjudi- 
cation was  founded,  with  a  view  to  impeach  the 
adjudication.  The  officer  of  the  district  court  re- 
fused compliance.  The  creditor  appealed,  and  it 
was  held,  that  this  was  not  a  "  reasonable"  request, 
within  the  meaning  of  the  statute  ;  that  the  applica- 
tion was  properly  refused,  and  that  the  appeal  must 
be  dismissed,  with  costs.  Qucsre — Whether  the 
above-mentioned  documents  and  proofs  are  within 
the  language  of  the  232nd  section.  Ex  parte  Mmell, 
in  re  Brewer,  21  Law  J.  Rep.  (n.s.)  Bankr.  27 ;  1 
De  Gex,  M.  &  G.  491. 

(P)  Solicitor. 

[As  to  bills  of  costs,  see  Reg.  Gen.  Bankr.  May 
19, 1854,  24  Law  J.  Rep.  (w.s.)  xiii xv.] 

A  solicitor  acted  for  an  arranging  debtor  until  the 
proposal  for  arrangement  was  rejected,  and  the 
debtor  was  declared  bankrupt.  The  Commissioner 
then  ordered  the  official  assignee  to  appoint  a  soli- 
citor to  act  in  the  matter  ;  and  a  solicitor  was  ac- 
cordingly appointed  : — Held,  that  the  former  soli- 
citor had  no  right  to  appeal  against  the  order.  Ex 
parte  Smith,  in  re  Coates,  i  De  Gex  &  Sm.  287. 

^Q)  Messehgeb  ahd  othek  Officbks. 

[Office  of  Secretary  abolished  by  IS  &  16  Vict, 
c.  77  ;  and  Registrar  appointed  to  his  duties  by  17 
&  18  Vict.  c.  119.  88.  3 — 8.  Charges  of  Accountant 
regulated  by  Reg.  Gen.  Bankr.  May  19,  1854,  24 
Law  J.  Rep.  (n.s.)  xv.] 

A  messenger  in  bankruptcy,  under  a  warrant  to 
seize  the  goods  of  A,  seized  the  goods  of  B,  acting 
hand  jide  with  the  intention  to  carry  the  warrant 
into  execution  : — Held,  that  he  was  not  entitled  to 
the  demand  of  a  perusal  and  a  copy  of  the  warrant 
under  section  107.  of  12  &13  Vict.  c.  106,  and  that 
he  was  liable  in  an  action  of  trespass  brought  against 
him  alone,  though  no  such  demand  had  been  made 
or  left  at  his  usual  place  of  abode.  The  words  of 
the  above  section  "  acting  in  obedience  to  any  war- 
rant," are  not  satisfied  by  bona  fides  and  intended 
obedience.    Munday  v.   Stubbe,  20  Law  J.  Rep. 


(h.s.)  C.P.  59  ;  10  Com.  B.  Rep.  422  ;  1  L.  M.  & 
P.  P.C,  675. 

A  creditors'  assignee  in  insolvency  under  6  &  6 
Vict.  c.  116.  s.  1.  and  7  &  8  Vict.  u.  96.  s.  4.  is  not 
liable  for  the  messenger's  fees,  except  upon  an  ex- 
press contract.  Bomber  v.  Ball,  20  Law  J.  Rep. 
(if.B.)  C.P.  157j  10  Com.  B.  Rep.  780. 
(R)  Costs. 

[See  18  &  19  Vict.  c.  15.  ».  10,  as  to  orders  for 
costs  not  affecting  lands  unless  registered.] 

A  writ  of  summons  having  issued  against  the  de- 
fendant, a  summons  in  bankruptcy  was  afterwards 
taken  out  against  him,  returnable  on  the  17th,  on 
which  day  an  order  was  made  by  the  Commissioner, 
pursuant  to  the  12  &  13  Vict.  c.  85,  that  the  costs 
of  the  summons  should  abide  the  event  of  the  action. 
On  the  15th  of  October  a  summons  was  taken  out 
before  a  Judge,  returnable  on  the  17th,  for  staying 
proceedings  on  payment  of  the  debt  and  costs,  and 
an  order  for  that  purpose  was  made  on  the  18th. 
One  bill  having  been  taxed  in  Bankruptcy,  and  the 
other  in  this  court,  the  Master  added  them  together, 
and  judgment  was  signed  for  the  amount : — Held, 
that  the  judgment  was  regular,  as  the  costs  in  bank- 
ruptcy, when  taxed  by  the  Master  in  Bankruptcy, 
became  part  of  the  judgment  of  the  Court.  Webb 
V.  Bewlett,  20  Law  J.  Rep.  (n.s.)  Exch.  134  ;  6 
Exch.  Rep.  107. 

A  trader,  who  was  in  insolvent  circumstances,  was 
the  owner  of  leasehold  property  which  was  charged 
with  an  annuity.  He  committed  an  act  of  bank- 
ruptcy, and  after  that,  A  B  paid  off  the  arrears  of 
the  annuity  and  another  sum,  making  900^.,  and 
with  the  concurrence  of  the  trader  took  an  absolute 
assignment  of  the  annuity  and  arrears.  Then  the 
trader  was  adjudicated  bankrupt,  and  assignees  of 
his  estate  were  appointed,  after  which  A  B  bought 
the  leasehold  property  so  charged,  and  the  same  was 
assigned  to  a  trustee  for  him.  Upon  a  bill  being 
filed  by  the  assignees,  the  sale  of  the  annuity  and  of 
the  leasehold  was  set  aside  as  fraudulent  and  void, 
with  costs  to  be  paid  by  A  B  to  the  solicitor  of  the 
assignees.  An  order  was  made  in  the  bankruptcy, 
by  which  it  was  declared  that  the  order  as  to  costs  in 
the  decree  was  to  be  without  prejudice  to  any  ques- 
tion between  the  trader  and  A  B.  The  trader  ob- 
tained his  certificate,  and  the  leaseholds  having  been 
sold  and  all  the  debts  paid,  there  remained  a  surplus. 
The  trader  assigned  all  his  effects  for  value,  and  the 
purchaser  claimed  the  surplus,  but  A  B  insisted  that 
he  was  entitled  to  be  repaid  out  of  it  such  costs  of 
the  proceedings  in  Chancery  and  Bankruptcy  as  he 
had  paid  to  the  assignees  ;  but  the  Court  held,  that 
he  was  not  entitled  to  them  as  against  the  trader  or 
his  assignee  for  value,  because,  if  he  and  the  trader 
were  trustee  and  cestui  que  trust,  in  the  purchase,  he 
had  set  up  an  adverse  title  to  the  trader  ;  and  be- 
cause, if  he  and  the  trader  had  in  the  purchase 
combined  to  defeat  the  creditors,  it  would  be  against 
public  policy  to  give  him  the  costs ;  and  held,  there- 
fore, that  the  purchaser  from  the  trader  was  entitled 
to  the  surplus.  Ex  pa/rte  James,  in  re  Tratt,  22 
Law  J.  Rep.  (n.s.)  Bankr.  8  ;  3  De  Gex,  M.  &  G. 
493. 

Solicitors  to  the  assignees  of  a  bankrupt  had  their 
bills  of  costs  taxed  in  March  1851  by  the  Registrar 
of  the  Birmingham  District  Court,  ex  parte,  without 
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notice  to  the  asBigneea,  but  in  the  presence  of  the 
official  assignee,  who  had  since  died.  In  April 
1853  the  assignees  and  some  of  the  creditors  applied 
to  the  district  court  for  a  re-taxation  of  the  bills, 
which,  save  1001.,  had  not  been  paid,  and  re-taxation 
was  refused  by  the  Commissioner ;  but  upon  appeal, 
held,  that  such  bills  must  be  re-taxed.  As  to  the 
jurisdiction  of  the  Registrar  to  tax,  Lord  Justice 
Knight  Bruce  doubted  whether  he  had  such  juris- 
diction prior  to  the  Orders  of  October  1852,  made 
pursuant  to  the  Consolidation  Act,  1849;  but  he 
had  no  doubt  that,  whether  the  Registrar  had  such 
jurisdiction  or  not,  it  was  the  duty  of  the  Commis- 
eioner  to  review  the  taxation  as  a  matter  of  course, 
and  without  proof  of  objectionable  items  ;  and  Lord 
Justice  Turner,  while  he  considered  it  to  be  clear 
that  the  Commissioner  had  authority  to  review  the 
taxation,  held  it  to  be  his  duty  to  exercise  that 
authority  in  a  case  where  the  bills  contained  a  series 
of  items  primd  facie  unreasonable  and  entirely  un- 
explained. Ex  parte  Bate/man,  im  re  Barbart/,  23 
Law  J.  Rep.  (n.s.)  Bankr.  8;  6  De  Gex,  M.  &  G. 
358. 

Two  out  of  four  bankrupts  appealed  from  the  ad- 
judication, and  the  Court  of  Appeal  gave  them  leave 
to  try  the  question  in  an  action,  upon  the  under- 
taking of  their  solicitors  to  abide  by  such  order  as  the 
Court  of  Appeal  might  make  as  to  costs.  The  ad- 
judication was  sustained  at  law: — Held,  that  the 
appeal  must  be  dismissed,  but  without  costs;  the 
solicitors,  in  pursuance  of  their  undertaking,  to  pay 
the  costs  of  the  action.  Ex  parte  Oastelli,  in  re 
CastelU,  23  Law  J.  Rep.  (n.8.)  Bankr.  42. 

Where  the  stock  of  a  bankrupt  had  been  sold  in 
the  country  by  tender,  the  Court  directed  that  the 
taxation  of  the  scale  of  charges  for  such  sale  should 
be  the  same  as  adopted  in  London,  namely,  a  scale 
between  the  charges  for  sales  by  auction  and  sales  by 
valuation.  Ex  parte  Himt,  in  re  M'Kerma,  23 
Law  J.  Rep.  (ir.s.)  Bankr.  48;  5  De  Gex,  M.  &  G. 
387. 

(S)  Dividends. 

Where  there  was  joint  estate  to  the  amount  of  13^., 
Held,  that  the  joint  creditors  could  not  receive  divi- 
dends from  the  separate  estate  until  all  the  separate 
creditors  were  paid  in  full,  although  it  did  not  appear 
that  after  payment  of  costs  any  part  of  the  13/.  would 
remain  for  distribution.  Ex  parte  Kmnedy,  in  re 
EntwiatU,  2  De  Gex,  M.  &  G.  228. 


h)  Property,  and  Settlement  thereof. 


BARON  AND  FEME. 
[See  AooonifT  Stated — Bigamy — Divorob — 

DOWEE MaERIAQE — SETTLEMEMr.}- 

(A)  Husband. 

(a)  Bights  of,  in  Wife's  Property. 

(b)  Bight  to  Custody  of  Wife. 

(c)  Liability  for  Wife's  Eimeral  and  Neces- 

saries. 

(d)  Liability  for  Wife's  Interest  in  Shares. 

(e)  Liability  for   Wife's  fraudtdent  Mis- 

representations. 
(/)  Property,  and  Settlement  thereof. 

(B)  Wife. 

(a)  Bights  and' Privileges. 


(C)  Separate  Estate. 

(a)  Power  over  and  Disposition  of. 
(5)  Liability  in  respect  of. 

CD)  Separation  Deeds. 
(E)  Actions  and  Suits. 

(o)  Actions,  when  maintainable  alone  or 


(b)  Smts. 

( e )  Pleadings  and  Evidence. 


(A)  Husband. 
(a)  Rights  of,  in  Wife's  Property. 

A  sum  of  money  had  been  paid  into  court  to  the 
account  of  a  female  infant,  a  ward  of  court.  The 
infant  married,  and  a  petition  was  presented  by  her 
and  her  husband  for  payment  of  the  money  out  of 
court  to  the  husband,  upon  the  authority  of  two  cases 
cited.  The  Court  disapproved  of  the  principle  upon 
which  the  previous  cases  had  been  decided;  but 
allowed  the  petition  on  affidavits  that  it  would  be 
beneficial  for  the  husband  to  receive  the  money.  In 
re  Coohe,  21  Law  J.  Bep.  (n.s.)  Chanc.  145. 

A  testator  gave  a  sum  of  money  to  trustees  on 
trust  to  pay  the  income  to  his  wife  for  life,  and  then 
to  divide  the  capital  between  his  three  daughters; 
one  of  the  daughters  who  was  married,  died;  her 
husband  became  bankrupt  in  1839,  and  died  before 
the  tenant  for  life.  When  the  tenant  for  life  died, 
a,  bill  was  filed  by  the  assignees  of  the  husband 
against  the  defendant,  who  was  the  administrator  of 
both  husband  and  wife,  claiming  to  be  entitled  to  a 

third  of  the  money  left  by  the  testator: Held,  that 

the  husband  was  absolutely  entitled  in  right  of  his 
wife  to  the  reversionary  interest  expectant  upon  the 
death  of  the  tenant  for  life,  although  that  interest  was 
not  reduced  into  possession;  and  that  the  assignees 
had  the  same  right  to  receive  the  money  as  the 
husband  would  have  had.  Drew  v.  Long,  22  Law 
J.  Rep.  (n.s.)  Chanc.  717. 

Held,  also,  that  the  late  Bankruptcy  Act,  12  &  18 
Vict.  c.  106,  did  not  vary  the  law  in  respect  of  prior 
bankruptcies,  which  made  an  adjudication  conclusive 
unless  disputed  within  a  limited  period.     Ibid, 

Where  a  lady  was  possessed  of  jewels  and  orna- 
ments of  the  person  before  her  marriage,  and  after 
her  marriage  they  were  in  all  writings  spoken  of  by 
her  husband  as  hers,  and  Were  deposited  with  bankers, 
with  whom  she,  with  his  consent,  kept  a  separate 
account,  and  after  her  lunacy  the  husband  made  his 
will,  giving  her  the  use  of  his  plate,  furniture,  linen, 
jeweli,  and  household  effects,  including  the  jewels 
and  effects  "  which  belonged  to  her  before  her  mar- 
riage," and  which  he  "had  assumed  by  marital  right" 
during  her  life;  upon  the  death  of  the  lunatic,  who 
survived  her  husband,  the  Court  held,  that  the  next- 
of-kin  of  the  husband  were  entitled  to  such  of  the 
articles  as  did  not  consist  of  paraphernalia,  as  their 
property,  but  as  to  such  as  formed  paraphernalia,  the 
next-of-kin  of  the  wife  were  entitled  to  elect  whether 
they  would  take  them  or  the  benefits  given  by  the 
will.  In  re  Hewson,  D'Almaine  v.  Moseley,  23 
Law  J.  Rep.  (n.s.)  Chanc.  256. 
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A  manied  woman  having  a  reversionary  interest 
in  leasehold  premises  joined  with  her  husband  in 
levying  a  fine  nwr  concessit  of  the  premises,  which 
was  declared  to  enure  as  to  the  reversionary  interest 
in  trust  for  the  husband  absolutely  for  the  residue  of 
the  term  for  which  the  premises  were  holden.  The 
existing  term  expired,  and  the  lease  was  several 
times  renewed.  The  wife  survived  her  husband  : — 
Held,  that  the  right  of  renewal  passed  by  the  fine 
with  the  term,  and  the  wife  having  parted  with  all 
her  interest,  the  renewed  term  belonged  to  the  hus- 
band's estate.  Dickens  v.  Unihank,  24  Law  J.  Rep. 
(n.b.)  Chanc.  501. 

(J)  Right  to  Custody  of  Wife. 

Where  a  wife  is  voluntarily  and  without  any 
restraint  absent  from  her  husband,  a  court  of  com- 
mon law  has  no  jurisdiction  upon  his  application  to 
issue  a  writ  of  habeas  corpus  to  bring  up  her  body. 
Ex  parte  Sandilands,  21  Law  J.  Bep.  (n.s.)  Q.  B. 
342. 

(c)  Liability  for  Wife's  Fv/neral  and  Necessaries. 

When  a  wife  dies,  her  husband  is  bound  to  pro- 
vide her  with  a  funeral  at  a  reasonable  expense  ;  and 
if  he  does  not  do  so,  any  person  who  voluntarily 
employs  an  undertaker  and  pays  him  for  performing 
such  a  funeral,  is  entitled  to  recover  the  sum  so  ex- 
pended, from  the  husband,  in  an  action  for  money 
paid.  Ambrose  v.  Xerrison,  20  Law  J,  Rep.  (n.s.) 
C.P.  135  ;  10  Com.  B.  Rep.  776. 

By  marriage  a  wife  acquires  the  right  to  be  main- 
tained according  to  the  estate  and  condition  of  her 
husband,  of  which  right  she  cannot  be  divested,  ex- 
cept by  her  own  misconduct ;  and,  therefore,  it  is  no 
defence  to  an  action  brought  against  a  husband  for 
necessaries  supplied  to  his  wife,  that  at  the  time  they 
were  so  supplied,  he  was  confined  in  an  asylum  as  a 
dangerous  lunatic.  Head  v.  Legard,  20  Law  J. 
Rep.  (h.s.)  Exch.  309  ;  6  Exch.  Rep.  636. 

In  an  action  against  a  husband  for  goods  supplied 
to  his  wife,  evidence  is  admissible  for  the  defence 
that  other  gOods  of  a  like  nature  have  been  supplied 
to  her  by  other  tradesmen  within  the  same  period. 
Senaux  v.  Teahle,  22  Law  J.  Rep.  (n.s.)  Exch.  241; 
8  Exch.  Rep.  680. 

(d)  Liability  for  Wife's  Interest  in  Shares. 

[See  Dodgson  v.  Bell,  title  Bankers  and  Bank- 
ing Company  (A)  (6)  (1).] 

(e)  Liahility  for  Wife's  franduleni  Misrepreaen- 
tations. 
Although  a  married  woman  is  generally  responsible 
for  all  torts  committed  by  her  during  coverture,  and 
the  husband  must  be  joined  with  her  as  a  defendant, 
yet  she  is  not  responsible  for,  nor  can  the  husband  be 
sued  in  respect  of,  a  fraud  which  is  directly  con- 
nected with  a  contract  by  her,  and  which  is  in  fact 
the  means  of  effecting  it.  Therefore,  an  action  will 
not  lie  against  husband  and  wife  for  a  false  and 
fraudulent  representation  by  the  wife  that  she  was 
sole  and  unmarried,  whereby  the  plaintiifs  were  in- 
duced to  take  her  promissory  note  as  security  for  a 
loan  to  a  third  person.  Fairhurst  v.  the  Liverpool 
Adelphi  Loan  Association,  23  Law  J.  Rep.  (n.b.) 
txch.  163  ;  e.  c.  The  Liverpool  Adelphi  Loam  Asso- 
ciation \'.  Fairhurst,  9  Exch.  Rep.  422. 


(/)  Property,  and  Settlement  thereof. 
[See  Settlement.] 
Ejectment  to  recover  two  undivided  third  parts  of 
an  estate  called  "  Horsecroft."  J  P,  being  seised  in 
fee  of  Horsecroft,  before  his  marriage  with  M  C, 
executed  an  indenture  of  settlement,  in  1770, 
whereby  it  was  witnessed  that  in  consideration  of  an 
intended  marriage  between  himself  and  M  C,  and  of 
the  conveyance  and  settlement  by  M  C  of  the  estate, 
money,  &c.  thereinafter  mentioned,  and  of  the  bene, 
fit  arising  to  J  P  by  the  marriage,  and  for  settling  a 
jointure  and  maintenance  for  M  C  and  her  children, 
and  for  settling  'the  free  estate  called  Horsecroft 
belonging  to  J  P,  he,  the  said  J  P,  granted,  sold, 
&c.  to  trustees  and  to  their  heirs,  all  that  freehold 
estate  and  right  of  J  P  to  the  said  estate  and  other 
the  premises  intended  to  be  released  by  M  C.  It 
was  then  further  witnessed,  that  in  consideration  of 
the  marriage  and  of  the  jointure,  and  for  settling  the 
freehold  estate,  together  with  the  other  monies,  &c. 
J  P  bargained,  sold,  &c.  to  the  trustees,  in  trust  for 
M  C  to  the  use  of  the  first  son  of  the  said  J  P  on 
the  body  of  the  said  M  C  lawfully  begotten,  and  to 
the  heirs  male  of  the  said  son  lawfully  begotten.  J 
P  had  four  children,  John  P,  who  died  unmarried 
and  intestate,  and  three  daughters.  The  two  lessors 
of  the  plaintiiT  are  the  heirs-at-law  of  two  of  the 
daughters,  and  the  female  defendant  is  the  other 
daughter.  J  P,  in  1823,  made  his  will  as  follows  ; 
"  Also  I  give  Horsecroft,  my  estate  that  I  now  live 
in,  to  my  son  John  P,  a  lunatic."  He  then  gave 
the  residue  of  his  estate  to  his  daughter,  the  defen- 
dant : — Held,  dissentienle  Piatt,  B.,  that  the  deed 
was  inoperative  ;  and  by  the  whole  Court,  that  the 
son  John  P  took  under  the  will  an  estate  in  fee  in 
Horsecroft.  Doe  d.  Pottow  v.  Friclcer,  20  Law  J. 
Rep.  (N.s.)  Exch.  265 ;  6  Exch.  Rep.  510. 

(B)  Wife. 

(a)  Sights  and  Privileges  of. 

[See  ante,  (A)  (6).] 

The  practice  which  has  prevailed  of  discharging 

from  custody  under  an  execution  a  married  woman 

who  has  no  separate  property  out  of  which  the  debt 

can  be  satisfied,  prevails  equally  whether  the  husband 

be  or  be  not  taken  in  execution  with  her.     Larlein 

v.  Ma/rshaU  dissented  from.      Edwards  v.  Martyn, 

21  Law  J.  Rep.  (n.s.)  Q.B.  86;  17  Q.B.  Rep.  693. 

(6)  Property,  and  Settlement  thereof. 
[See  Settlement.] 
By  a  marriage  settlement,  in  consideration  of  the 
intended  marriage  and  of  the  wife's  fortune,  certain 
premises  were  settled  to  the  use  of  the  husband  and 
wife  for  life,  and  after  the  decease  of  the  survivor, 
in  case  there  should  be  only  one  child  then  living 
and  no  other  child  should  be  dead  leaving  issue,  then 
to  the  use  of  such  one  child  in  fee  ;  but  in  case  there 
should  be  more  than  one  such  child  living  at  the 
decease  of  the  survivor  of  the  husband  and  wife,  or 
any  child  or  children  should  be  then  dead  leaving 
issue,  then  to  the  use  of  all  and  every  one  or  more 
of  such  children  of  the  marriage  and  such  children's 
children  respectively,  for  such  estates,  &c.  as  the 
husband  and  wife  or  the  survivor  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of  all  and 
every  the  children  of  the  marriage  as  tenants  in  com- 
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mon  in  tail,  with  cross  remainders ;  and  for  default 
of  all  such  issue  to  the  use  of  the  wife's  brothers  and 
sisters  in  fee.  There  were  issue  of  the  marriage  two 
children,  who  both  died  without  issue  before  the  sur- 
vivor of  the  husband  and  wife.  No  appointment  was 
ever  made  under  the  power : — Held,  by  Lord  Oamp- 
heU,  C.J.,  Coleridge,  J.,  and  Wightman,  J.,  that  the 
devise  contemplated  three  contingencies,  the  first 
two  of  which  had  failed ;  and  that  the  third,  viz., 
the  default  of  all  issue  of  the  marriage  at  the  decease 
of  the  survivor  of  the  husband  and  wife,  had  taken 
efiFect,  and  that  consequently  the  ultimate  limitation 
to  the  wife's  brothers  and  sisters  took  effect.  Held, 
by  Crompton,  /.,  that  the  ultimat&limitation  to  the 
wife's  brothers  and  sisters  was  contingent  on  the 
event  of  there  being  more  than  one  child  of  the 
marriage  living  at  the  death  of  the  survivor,  or  of  a 
child  or  children  of  the  marriage  being  then  dead 
leaving  issue  ;  and  that  that  event  having  failed,  the 
ultimate  limitation  never  took  effect ;  and  that  the 
words  "  in  default  of  all  such  issue  "  did  not  mean 
"  in  the  event  of  there  being  no  child  living  at  the 
death  of  the  survivor."  Doe  d.  Lees  v.  Ford,  23 
Law  J.  Rep.  (n.s.)  Q.B.  S3  ;  2  B.  &  B.  970. 

A  married  woman  can  do  no  act  to  affect  her  re- 
versionary interest  in  a  sum  of  money  charged  upon 
land,  during  the  lifetime  of  the  tenant  for  life. 
Holiy  V.  AUen,  20  Law  J.  Eep.  (u.s.)  Chanc.  199; 
4  De  Gex  &  Sm.  289,  now,.  Hobhy  v.  Collins. 

The  husband  of  a  married  woman  became  in- 
solvent, and  \iQl.  belonging  to  her  was  claimed  by 
his  assignees,  but  upon  the  application  of  the  wife, 
the  Court  ordered  the  surplus,  after  payment  of  the 
costs  of  all  parties,  to  be  settled  for  the  benefit  of 
the  wife  and  her  children.  In  re  Cutler's  Trust,  20 
Law  J.  Eep.  (ir.a.)  Chanc.  S04;  14  Beav.  220. 

A  lady,  who  was  entitled  to  certain  property  for 
life,  married  without  a  settlement,  and  an  order  was 
made  by  the  Court  that  the  dividends  should  be  paid 
to  the  husband  during  her  life.  The  husband  after- 
wards became  a  bankrupt,  and  neglected  to  maintain 
his  wife  : — Held,  that  under  these  circumstances,  the 
wife  was  entitled  to  a  portion  of  the  property  for  her 
separate  use,  and  the  husband's  assignees  to  the  rest 
of  the  property.  Vmigha/n  v.  Buck,  20  Law  J. 
.  Rep.  (ir.s.)  Chanc.  335  ;  1  Sim.  N.S.  284. 

A  wife's  equity  to  a  settlement  does  not  depend 
upon  her  right  of  property,  but  only  attaches  to  and 
arises  upon  her  husband's  legal  right  to  the  present 
possession  of  the  property.  'Therefore  a  settlement 
cannot  be  claimed  in  respect  of  a  reversionary  in- 
terest in  property  so  long  as  such  interest  continues 
reversionary.  Oslorn  v.  Morgwn,  21  Law  J.  Rep. 
(n.s.)  Chanc.  318  ;  9  Hare,  432. 

A,  the  husband  of  B,  to  whom  a  share  of  the 
residue  of  a  testator's  estate  had  been  bequeathed, 
assigned  it  to  C  for  valuable  consideration.  A  sum 
of  stock  representing  this  share  was  carried  to  the 
account  of  B  in  a  suit.  The  proper  terms  of  a 
settlement  of  the  part  allowed  to  B,  by  way  of 
eqtiity  of  settlement,  were  held  to  be  to  B  for  life, 
with  remainder  to  her  children  as  she  should  appoint, 
with  remainder  to  the  children  in  default  of  appoint- 
ment, and,  in  default  of  children,  if  B  should  survive 
A,  to  B  absolutely;  but,  if  A  should  survive  B,  to  C. 
Carter  v.  Taggart,  21  Law  J.  Rep.  (if.s.)  Chanc. 
216  ;  1  De  Gex,  M.  &  G.  286;  6  De  Gex  &  Sm.  49. 
The  Court  has  the  power  of  directing  that,  in 
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the  last  event,  the  fund  shall  be  at  the  disposal  of 
the  wife  by  will  ;  and  that  in  default  of  such  dispo- 
sition, it  shall  go  to  the  next>-of-kin  of  B ;  but  a  spe- 
cial case  must  be  made  for  such  a  settlement,  and 
the  circumstance  that  B  had  needy  relatives  was  held 
not  sufficient  to  justify  it.     Ibid. 

Under  the  will  of  a  testator  a  married  woman 
was  entitled  to  a  sum  of  600Z.  and  upwards,  and  a 
share  in  a  sum  set  apart  to  answer  a  life  annuity, 
amounting  to  346/.  In  an  administration  suit  the 
6p0i.  was  paid  to  the  husband,  with  the  consent  of 
the  wife.  The  husband  and  wife  then  joined  in 
assigning  their  reversionary  interest  in  the  annuity 
fund  for  value,  and  the  assignees  procured  a  stop- 
order  upon  the  fund.  On  the  death  of  the  annui- 
tant, the  wife  petitioned  for  a  settlement  of  the  fund : 
— ^el^u  reversing  the  order  of  the  Court  below  dis- 
missing the  petition,  that  the  wife  was  entitled  to 
have  the  whole  fund  settled  on  herself  and  children, 
the  husband  being  insolvent  and  having  made  no 
settlement  upon  her;  that  the  claim  of  the  wife  was 
properly  raised  by  petition  ;  and  that  the  assignees, 
though  no  parties  to  the  administration  suit,  had, 
by  obtaining  the  stop-order,  sufficiently  brought 
themselves  before  the  Court  to  enable  it  to  deal  with 
the  fund  upon  petition.  Scott  v.  ^pasJiett,  21  Law 
J.  Rep.  (U.S.)  Chanc.  349;  3  M.  &  G.  599. 

Deeds  of  gift  by  a  wife  to  her  husband  of  property 
over  which  she  has  a  power  of  appointment  are  re- 
garded by  the  Court  with  jealousy,  and  inquiries  will 
be  directed  as  to  the  circumstances  under  which  they 
were  executed.  Nedhy  v.  Nedby,  21  Law  J.  Rep. 
(N.S.)  Chanc.  446;  6  De  Gex  &  Sm.  377. 

Where  a  wife  makes  a  deed  of  gift  to  her  husband 
of  property  over  which  she  has  a  power  of  appoint- 
ment, and  the  deed  is  afterward  impeached  by  her, 
the  burden  lies  on  her  of  shewing  that  the  circum- 
stances were  such  as  ought  to  invalidate  it,  and  the 
burden  does  not  lie  on  the  husband  of  shewing  that 
the  circumstances  were  such  that  it  ought  to  be  sup- 
ported.    Ibid. 

Property  was  settled  on  A,  a  married  woman,  for 
her  life,  with  remainder  to  such  uses  as  she  should 
by  deed  appoint.  A,  by  deed,  dated  in  1821,  ap- 
pointed the  reversion  to  B,  her  husband;  and  in 
'1836  filed  a  bill  to  have  the  deed  set  aside.  The 
circumstances  relied  on  by  A  were,  that  the  deed 
had  been  prepared  by  B's  solicitor,  that  it  had  not 
been  read  over  at  the  time  of  the  execution,  and  the 
evidence  of  one  of  the  attesting  witnesses  that  she 
was  agitated  and  distressed  at  the  time  of  the  execu- 
tion, and  signed  it  in  a  reluctant  manner : Held, 

that  these  circumstances  were  not  such  as  to  invali- 
date the  deed.     Ibid. 

Upon  the  marriage  of  an  infant  the  husband  by 
an  ante-nuptial  settlement  covenanted  that  upon  his 
wife  attaining  the  age  of  twenty-one  he  would  join 
and  concur  with  her,  if  she  would  consent  thereto,  in 
settling  upon  her  and  the  children  of  the  marriage 
certain  property  to  which  she  would  become  entitled 
for  her  separate  use.  The  wife  attained  her  age  of 
twenty-one,  and  refused  to  join  in  setthng  the  pro- 
perty : — Held,  that  the  settlement  was  inoperative. 
In  re  Waring,  21  Law  J.  Rep.  (n.s.)  Chanc.  784. 

After  the  wife  had  attained  her  majority,  informa- 
tion was  given  by  her,  to  the  trustees  of  the  will 
under  which  she  was  entitled  to  the  above  property, 
that  a  bill  would  be  filed  against  them  charging  them 
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with  breaches  of  trust  and  eeeting  an  account.  The 
trustees,  after  this  notice,  paid  her  share  into  court, 
under  the  Trustees'  Relief  Act.  Upon  petition  for 
payment  of  the  money  out  of  court,  the  trustees 
were  refused  their  costs.     Ibid, 

A  renewable  leasehold,  the  property  of  the  wife, 
was,  upon  her  marriage,  settled  upon  trust  for  her 
separate  use  during  the  joint  lives  of  herself  and  her 
husband,  and  in  the  event  of  her  surviving,  upon 
trust  for  her  absolutely,  but  in  case  she  died  in  the 
lifetime  of  her  husband,  then  on  trust  for  him  for 
life,  with  remainder  to  the  issue  of  the  marriage  ab- 
solutely. The  husband  and  wife  joined  in  executing 
several  deeds  purporting  to  charge  all  their  interest 
in  the  leasehold  premises  under  the  settlement  to 
secure  several  sums  of  money : — Held,  on  exceptions 
to  the  Master's  report,  that  upon  the  wife  surviving 
her  husband  such  deeds  were  invalid ;  that  the  hus- 
band could  not  dispose  of  his  wife's  reversionary  in- 
terest in  the  leasehold ;  that  the  power  of  the  husband 
to  dispose  of  his  wife's  reversionary  interest  in  chattels 
real  depended  upon  whether  it  could  vest  in  posses- 
sion during  her  coverture, and  that  this  interest  was  not 
assignable  by  the  husband,  as  it  could  not  vest  during 
the  coverture;  and  the  exceptions  were  overruled. 
Duberly  v.  Day,  22  Law  J.  Rep.  (u.s.)  Chanc.  99 ; 
16  Beav.  33  :  affirmed  S  H.L.  Cas.  388. 

A  married  woman,  being  entitled  to  a  reversionary 
interest  in  the  residuary  estate  of  a  testator,  joined 
her  husband  in  assigning  it,  as  a  collateral  security, 
for  the  payment  of  4,000Z.,  &c.  He  afterwards  be- 
came utterly  insolvent,  and  unable  to  maintain  his 
wife  and  family,  three  of  whom  were  above  twenty- 
one.  A  sum  of  more  than  2,000^.,  part  of  the  fund, 
fell  into  possession;  and,  upon  the  application  of  the 
wife,  the  Court,  after  payment  of  costs  of  all  parties, 
ordered  it  to  be  settled  for  the  benefit  of  the  wife  and 
her  children,  with  liberty  to  apply  upon  the  remain- 
ing part  of  the  fund  falling  into  possession.  MaV' 
shall  V.  Fowler,  22  Law  J.  Rep.  (u.s.)  Chanc.  213;  16 
Beav.  249. 

A  married  woman,  whose  husband  was  a  bank- 
rupt, became  entitled  to  a  fund  under  2001.  There 
was  an  affidavit  of  no  settlement  upon  the  marriage, 
and  that  the  wife  had  no  other  fund  out  of  which  to 
maintain  herself  or  her  children ; — Held,  that  the 
smallness  of  the  amount  did  not  prevent  the  wife's 
right  to  a  settlement,  and  that  the  special  circum- 
stances were  sufficient  to  induce  the  Court  to  settle 
the  whole  fund  upon  her  and  her  children ;  the  hus- 
band's assignees  being  excluded  from  any  share.  In 
re  Kmcaid's  Trust,  22 Law  J.  Rep.  (N.s.) Chanc.  395 ; 
1  Drew.  326. 

A  feme  covert  will  be  allowed  to  revoke  a  consent 
to  the  payment  of  her  fund  in  court  to  her  husband, 
when  the  object  of  that  consent  may  be  defeated  by 
his  previous  insolvency.  Watson  v.  Marshall,  22 
Law  J.  Rep.  (n.s.)  Chanc.  895;  17  Beav.  363. 

The  provisional  assignee  of  the  Insolvent  Debtors 
Court  claimed  a  fund  belonging  to  a  wife,  which, 
upon  her  consent,  had  been  ordered  to  be  paid  to 
her  husband  who  had  been  insolvent; — Held,  that 
her  consent  had  not  vested  the  fund  in  her  husband 
ho  as  to  deprive  this  Court  of  its  jurisdiction  to  re- 
scind the  order  and  direct  the  fiind  to  be  settled  for 
the  benefit  of  herself  and  family.     Ibid. 

Where  there  was  a  power  of  advancement  in  fa- 
vour of  an  intaut  female  legatee  to  whom  an  interest 


for  life  for  her  separate  use,  without  power  of  antici- 
pation, was  given,  with  remainder  to  her  children, 
the  Court,  after  the  legatee  had  attained  twenty-one 
and  married,  ordered  an  advancement  to  be  made 
for  the  purpose  of  enabling  the  husband  to  enter  into 
a  partnership,  upon  the  husband  insuring  his  life  and 
entering  into  a  bond  for  the  payment  of  the  svim  ad- 
vanced and  the  premiums  on  the  policy.  Phillips 
V.  Phillips.  23  Law  J.  Rep.  (h.s.  )  Chanc.  7 ;  Kay,  40. 

A  married  woman  whose  husband  does  not  main- 
tain her  is  not  entitled,  as  against  the  particular 
assignee  of  the  husband  for  value,  to  maintenance 
out  of  the  income  of  real  and  personal  estate  to  which 
the  wife  is  entitled  in  equity  for  life,  l^dd  v.  Lister; 
and  Bassil  v.  Lister,  23  Law  J.  Rep.  (h.s.)  Chanc. 
249;  3  De  Gex,  M.  &  G.  857;  10  Hare,  140. 

Distinction  between  the  cases  where  the  wife  takes 
an  absolute  interest  in  the  estate  or  fund,  and  where 
she  takes  only  for  life.     Ibid. 

A  married  woman  being  entitled  to  a  freehold  and 
a  copyhold  estate  for  life,  the  husband  and  wife  joined 
in  assigning  both  estates  to  A  as  a  security  for  money 
advanced  to  the  husband,  and  afterwards  joined  in 
assigning  the  freehold  estate  to  B  for  the  like  pur- 
pose : — Held,  that,  as  against  the  wife,  B  was  entitled 
to  have  A's  charge  satisfied  out  of  the  copyhold 
estate  as  far  as  it  would  extend.     Ibid. 

Whether  the  wife  could  be  regarded  as  a  surety 

only  in   respect   of  her  husband's   debts quc^e. 

Ibid. 

A  testator  gave  real  estate  to  trustees  upon  T;rust 
to  sell,  and  to  pay  the  proceeds  to  the  children  of 
A  B,  upon  the  youngest  child  attaining  twenty-one. 
Before  the  youngest  child  attained  twenty-one,  one 
of  the  children,  a  married  woman,  with  her  husband, 
mortgaged  her  share  and  interest  by  an  indenture 
duly  acknowledged  pursuant  to  the  Fines  and  Reco- 
veries Act: — Held,  that  the  interest  of  the  married 
woman  passed  by  the  mortgage.  Briggs  v.  Cham- 
herlaine,  23  Law  J.  Rep.  (n.s.)  Chanc.  635;  11 
Hare,  69. 

Jewels  purchased  by  the  husband  and  worn  by 
the  wife  with  others  belonging  to  her  husband  be- 
come her  paraphernalia,  in  the  absence  of  evidence 
to  the  contrary;  but  family  jewels  by  being  merely 
worn  by  the  wife  do  not  become  part  of  her  para- 
phernalia. Jervoise  v.  Jervoise,  23  Law  J.  Rep. 
(n.s.)  Chanc.  703;  17  Beav.  566. 

Husband  and  wife  assigned  a  reversionary  legacy 
of  iOOl.  to  secure  a  debt  of  the  husband's,  and  he 

afterwards  became  bankrupt : Held,  on  the  legacy 

felling  due,  that  the  wife  was  entitled  to  have  ZbOl. 
settled  out  of  that  and  other  monies  to  which  she 
was  also  entitled.  Walker  v.  Drury,  23  Law  J. 
Rep.  (h.s.)  Chanc.  712;  17  Beav.  482. 

A  fund  was  in  court  belonging  to  a  married  wo- 
man, she  and  her  husband  being  both  domiciled  in 
Scotland.  The  husband  and  wife  had,  by  memo- 
randum, assigned  this  fund  to  a  creditor  of  the 
husband.  By  the  law  of  Scotland,  a  husband  is  ab- 
solutely  entitled  to  his  wife's  personal   estate: 

Held,  that  the  wife  had  no  equity  for  a  settlement. 
M'CormicJe  v.  Garnett,  23  Law  .1.  Rep.  (n.s.)  Chanc 
777;  5  De  Gex,  M.  &  G.  278;  2  Sm.  &  G.  37. 

Although  a  legal  estate  in  lands  is  outstanding  in 
trustees,  still  a  married  woman  cannot  pass  a  bene- 
ficial or  any  interest  in  the  lands  unless  the  deed  is 
duly  acknowledged  under  the  3  &  4  Will.  4.  c.  74. 
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Field  V.  Moore,  24  Law  J.  Rep.  (n.s.)  Chano.  161; 
19  Beav.  176. 

A  widow  entitled,  under  a  former  eettlement,  to 
the  dividends  of  10,000/.  for  her  life,  which  she  be- 
lieved to  be  settled  to  her  separate  use,  married  an 
attorney  who  had  seen  the  former  instrument;  she 
had  the  advice  of  her  own  solicitor,  and  she  required 
all  her  property  to  be  settled  on  herself.  The  new 
settlement  comprised  all  her  property,  excepting  the 
dividends  of  the  10,000J.,8o  that  the  second  husband 
did  not  receive  any  part  of  her  fortune,  and  she  had 
exclusively  of  this  fund  an  income  of  about  450^  per 
annum.  A  separation  took  place  eight  weeks  after 
the  marriage,  and  the  wife  obtained  a  sentence  of 
divorce  6,  meimil  et  thoro  on  the  ground  of  adultery, 
but  no  alimony  was  decreed.  The  wife  filed  her  bill 
to  enforce,  among  other  things,  her  equity  for  a  set- 
tlement : Held,  varying  a  decree  of  the  Master  of 

the  Rolls,  who  had  ordered  half  the  dividends  to  be 
paid  to  the  wife,  that  she  was  entitled  to  the  whole. 
Barrow  v.  Barrow,  24  Law  J.  Rep.  (n.s.)  Chanc. 
267;  5  De  Gex,  M.  &  G.  782j  18  Beav.  529. 

The  fact  of  a  wife  living  separate  from  her  hus- 
band by  mutual  agreement,  will  not  give  her  an 
equity  to  a  settlement  out  of  her  future  property, 
where  such  a  provision  has  already  been  settled  upon 
her  as  would  have  entitled  the  husband  to  such  fu- 
ture property  if  they  had  continued  to  live  together. 
In  re  ErsJcme's  Trusts,  24  Law  J.  Rep.  (n.s.)  Chanc. 
327;  1  Kay  &  J.  302. 

A  married  woman  may  convey  a  reversionary  in- 
terest in  a  sum  of  money,  the  produce  of  real  estate 
directed  to  be  sold  by  trustees  after  the  death  of  the 
tenant  for  life.  Tuer  v.  FuvTier,  24  Law  J.  Rep. 
(N.S.)  Chanc.  663;  20  Beav.  660. 

Settlement  of  the  whole  of  the  share  of  a  married 
woman  in  the  estate  of  an  intestate  upon  the  married 
woman  and  her  children,  with  a  provision  that  if 
there  should  be  no  children,  and  the  husband  should 
survive  the  wife,  the  assignees  of  the  husband  should 
take' the  fund,  the  case  being  one  in  which  the  hus- 
band being  an  uncertificated  bankrupt,  had  married 
an  infant  and  afterwards  abandoned  her.  Gent  v. 
Sarris,  10  Hare,  383. 

A  female  infant  with  a  small  fortune  being  per- 
suaded to  contract  a  marriage  with  a  young  man 
without  fortune,  who,  soon  after  the  marriage,  sepa- 
rated from  her,  on  a  bill  by  her  for  a  settlement,  the 
Court  ordered  the  whole  to  be  settled  on  her  and 
her  children.     Layton  v.  Layton,  I  Sm.  &  6.  179. 

A  woman,  joint  tenant  of  a  reversionary  interest  in 
a  legacy  of  2,000i.  stock,  married,  and  after  the 
marriage  the  husband  became  bankrupt,  and  then 
the  wife  died,  leaving  the  tenant  for  life  of  the  fnnd 

surviving : Held,  that  by  the  death  of  the  wife  the 

other  joint  tenants  of  the  fund  became  entitled  to 
her  interest  therein  by  survivorship ;  that  that  was 
the  elder  title  to  that  of  the  husband,  which  also 
accrued  after  the  death  of  the  wife ;  and  that  upon 
the  death  of  the  tenant  for  life  the  other  joint 
tenants,  and  not  the  assignees  of  the  husband,  were 
entitled  to  what  had  been  the  wife's  share  of  the 
fund.  In  re  the  Trusts  of  Barton's  PTiM.lOHare,  12. 

A  husband  and  wife  in  America  by  a  deed  of 
separation  agreed  to  live  apart,  and  that  the  wife 
should  be  at  liberty  to  carry  on  business,  &c.  and  to 
retain  for  her  own  use  all  her  present  and  future 
property  in   any  way   acquired.      Subsequently   a 


legacy  having  accrued  in  right  of  the  wife,  was  car- 
ried to  the  account  of  the  husband  and  wife.  No- 
thing having  been  heard  of  the  husband  for  fourteen 
years,  on  a  petition  presented  by  the  wife,  asking 
the  transfer  to  her  of  the  stock,  the  Court  directed 
the  stock  to  be  sold,  and  the  proceeds  paid  to  her 
on  her  sole  receipt.  Whitlow  v.  Dikuorth,  2  Sm. 
&  G.  35. 

A,  holding  a  promissory  note  from  B  for  a 'debt, 
directed  B  to  transfer  it  in  his  books  to  the  names  of 
A  and  his  wife,  expressing  an  intention  to  benefit 
his  wife,  and  he  cancelled  the  note  and  took  a  fresh 
one  to  him  and  his  wife.  A  died,  leaving  his  wife 
surviving  him : — Held,  that  the  debt  belongedt  o 
the  wife,  and  did  not  form  part  of  the  testator's 
general  personal  estate.  Oosling  v.  Gosling,  3  Drew. 
335. 

As  between  the  husband's  creditors  and  the  wife, 
in  respect  of  the  wife's  equity  for  a  settlement,  the 
Court  will,  under  circumstances,  give  the  wife  more 
than  one-half ;  and  where  the  wife  had  been  at  the 
time  of  the  marriage  and  long  afterwards  in  circum- 
stances of  comfort,  and  was  reduced  to  distress  by 
the  husband's  embarrassments,  the  Court  gave  the 
costs  of  the  petitioner  and  of  the  husband's  assignees 
out  of  the  fund,  which  was  6Slt. — iOOl.  to  the  wife, 
and  the  remainder  to  the  petitioner  ;  the  wife's  costs 
out  of  her  own  fund.     Ex  pa/rte  Pngh,  1  Drew.  202. 

A  husband  had  become  an  insolvent  in  the  year 
1835  and  a  bankrupt  in  1839.  The  wife  became 
entitled  to  l,000i.  Upon  a  claim  by  her,  it  appeared 
that  she  was  in  indigent  circumstances,  and  had  no 
settled  means  of  subsistence,  and  that  her  husband 
was  unable  to  maintain  her  in  a  respectable  position; 
also  that  there  was  no  settlement,  and  that  the  hus- 
band had  not  received  any  property  in  right  of  his 
wife,  and  that  there  was  no  issue  of  the  marriage : — 
Held,  that  the  rule  to  give  one-half  to  the  creditors 
and  to  settle  the  other  half  upon  the  wife,  applied. 
The  fund  was,  to  avoid  the  expense  of  a  settlement, 
directed  to  be  brought  into  court,  and  the  dividends 
to  be  paid  to  the  wife  for  life  ;  in  other  respects  the 
order  was  made  according  to  the  order  in  Carter  v. 
Taggart.  Bagshaw  v.  Winter,  5  De  Gex  &  Sm.  466. 

On  a  claim  by  a  wife  against  her  husband  and  his 
assignees  in  bankruptcy,  it  appearing  that  a  large 
portion  of  her  own  fortune  had  been  settled  on  her, 
but  that  no  property  of  the  husband  had  been 
settled  ;  and  that  after  his  bankruptcy,  her  husband 
had  deserted  her — the  whole  of  a  sum  of  1,000?., 
accrued  to  her  in  possession  since  the  bankruptcy, 
was  ordered  to  be  settled  to  her  separate  use,  with 
remainder  to  her  children.  Bunkley  v.  Dwnkley, 
4  De  Gex  &  Sm.  570. 

A  married  woman  domiciled  in  France  entered 
into  a  contract  in  England  respecting  her  reversionary 
interest  in  trust  money  invested  in  the  English 
funds,  which  was  substantially  valid  according  to 
French  law,  although  invahd  according  to  English 
law;  but  the  contract  was  not  entered  into  in  the 
manner  prescribed  by  French  law,  which  requires 
that  there  should  be  as  many  original  instruments 
as  there  are  distinct  parties  to  the  contract: — Held, 
that  the  French  law  gave  capacity  to  make  the  con. 
tract ;  but  that  the  English  law  regulated  the  form 
of  it,  and  that  therefore  the  contract  was  valid  :  and 
it  was  enforced  by  decree.  Gviefraite  v.  Yowng,  4 
De  Gex  &  Sm.  217. 
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In  a  conflict  of  evidence  as  to  the  law  of  France 
on  a  point  relating  to  the  rights  of  a  married 
woman  in  personalty  in  reversion,  no  presumption 
can  be  derived  from  the  law  of  England.     Ibid. 

Locus  regit  actum  is  a  canon  of  general  juris- 
prudence, and  must  be  assumed,  in  the  absence  of 
contrary  evidence,  to  apply  to  a  system  of  foreign 
law.     Ibid. 

The  Court,  under  the  circumstances  of  the  case, 
directed  the  whole  of  a  trust  fund  claimed  by  the 
assignees  in  bankruptcy  of  the  husband  in  right  of 
his  wife,  to  be  settled  for  the  benefit  of  the  wife  and 
children.  JDunMey  v.  Bunkley,  2  De  Gex,  M.  &  G. 
390. 

An  Englishwoman  married  a  domiciled  French- 
man. Articles  were  previous  to  the  marriage  exe- 
cuted in  the  English  form,  by  which  the  wife  became 
entitled  to  200/.  a  year.  Her  husband  afterwards 
separated  from  her,  and  subsequently  the  French 
.court  condemned  her  for  adultery : — Held,  that  the 
contract  of  marriage  was  English,  and  that  the  rights 
of  the  parties  were  to  be  regulated  by  the  English 
law;  and  further,  property  of  the  wife  having  fallen 
into  possession,  and  the  moral  conduct  of  both  par- 
ties being  reprehensible,  the  income  of  the  fund 
must  be  equally  divided  between  them.  WaMs  v. 
Shrimpton,  21  IJeav.  97. 

The  Court,  under  very  peculiar  circumstances, 
ordered  the  whole  income  of  a  fund  in  court  belong- 
ing to  a  feme  covert,  who  had  committed  adultery, 
to  be  paid  to  her,  on  terms.  In  re  Lewin's  Trust, 
20  Beav.  378. 

A  sum  of  462/.  stock,  to  which  a  married  woman, 
the  wife  of  an  insolvent,  was  entitled  in  remainder 
in  her  own  right  at  the  time  of  the  insolvency, 
having  fallen  into  possession,  a  settlement  of  the 
whole  sum,  after  payment  of  costs,  was  directed  to 
be  made  for  the  benefit  of  the  wife  and  children, 
against  a  purchaser  from  the  official  assignee  of 
the  husband.  Francis  v.  Bracking,  19  Beav. 
347. 

A  married  woman  was  entitled  to  602.  in  court, 
but  on  her  marriage  she  was  indebted  to  the  extent 
of  100/.  which  had  been  proved  under  the  husband's 
bankruptcy  ; — Held,  that  the  assignees  were  entitled 
to  the  whole  fund.  Bonner  v.  Bonner,  17  Beav. 
86. 

The  release  by  husband  and  wife  of  a  sum  of 
money  secured  by  bond  to  A,  and  payable  to  the 
wife  after  A's  death,  held  not  binding  on  the  wife 
on  her  surviving  both  A  and  her  husband.  Rogers  v. 
Acaster,  14  Beav.  44.5. 

Where  a  feme  covert  is  entitled  to  a  reversionary 
interest  in  a  chose  in  action,  the  release  of  the  hus- 
band is  as  inoperative  as  his  assignment  to  bind  his 
wife's  right  by  survivorship.     Ibid. 

(c)  Consent. 

Articles  made  on  the  marriage  of  a  female  infant, 
recited  that  it  had  been  agreed  that  all  the  real  and 
personal  estate  to  which  she  was  then  or  thereafter 
might  be  entitled  should  be  settled,  and  the  husband 
covenanted  "in  case  she  would  voluntarily  consent 
thereto,  but  not  otherwise,"  that  he  and  she  would 
settle  the  same ; — Held,  that  the  consent  applied 
only  to  real  estate,  and  that  the  personal  estate  must 
be  settled  though  the  wife  refused  to  consent  thereto. 
In  re  Daniets  Trust,  18  Beav.  309. 


(C)  Separate  Estate. 
(a)  Power  over  and  Disposition  of. 

A  testator  gave  a  sum  of  stock  to  trustees  in  trust 
to  pay  the  dividends  to  his  wife  for  her  separate  use 
for  life,  and  he  directed  that  the  fund  should  remain 
during  his  wife's  life,  and,  under  the  orders  of  the 
trustees,  be  made  a  duly  administered  provision  for 
her,  and  the  interest  of  it  given  to  her,  on  her  per- 
sonal appearance  and  receipt  by  any  banker  to  be 
appointed  in  London  or  elsewhere : — Held,  that  the 
testator's  widow  was  not  prevented  from  disposing  of 
her  life  interest  by  way  of  anticipation.  In  re  Boss's 
Trust,  20  Law  J.  Eep.  (n.s.)  Chanc.  293;  1  Sim. 
N.S.  196. 

The  testator's  widow  had  married  a  second  hus- 
band, and  had  assigned  her  life  interest  in  the  fund. 
Upon  her  second  husband's  death,  the  trustees  paid 
the  money  into  court  under  the  Trustees' Relief  Act, 
and  her  assignee  presented  a  petition  to  have  the  divi- 
dends paid  to  him  during  her  life.  The  petition  was 
opposed,  on  behalf  of  the  widow,  on  the  ground  that 
she  had  no  power  of  anticipation  under  the  will : — 
Held,  that  the  widow  was  not  entitled  to  her  costs, 
but  that  her  assignee's  costs  must  be  paid  out  of  the 
fund  in  court.     Ibid, 

A  sum  of  stock  was  vested  in  trustees  upon  trust 
to  pay  the  dividends  to  A,  a  married  woman,  for  her 
life,  for  her  separate  use,  without  power  of  anticipa- 
tion, and,  after  her  decease,  to  pay  the  capital  to  B, 
On  the  petition  of  A  and  B,  the  Court  ordered  a 
transfer  of  a  portion  of  the  stock  to  B,  and  a  sale  of 
such  other  portion  as  would  be  sufficient  to  purchase 
a  government  annuity  equal  to  the  dividends  of  the 
two  sums  of  stock,  and  that  the  sum  thereby  pro- 
duced should  be  laid  out  in  the  purchase  of  such 
annuity,  to  be  settled  on  A  for  her  separate  use, 
without  power  of  anticipation.  Dodd  v.  Wake,  21 
Law  J.  Rep.  (n.s.)  Chanc.  356 ;  S  De  Gex  &  Sm.  226. 

The  trusts  of  a  bond  debt  due  to  A,  a  married 
woman,  were  declared  to  be  for  A  for  her  life,  for  her 
separate  use,  with  remainder  for  such  persons  as  A 
should  by  deed,  to  be  executed  by  her  in  the  presence 
of  two  witnesses,  appoint,  with  remainders  over.  B, 
the  husband  of  A,  was  indebted  to  C.  A  signed  a 
letter  without  any  attestation,  which  contained  a  de- 
claration that  she  deposited  the  bond  as  a  collateral 
security  to  C  for  the  debt  due  to  him  from  B,  and  the 
letter  and  bond  were  given  to  C.  The  body  of  the 
letter  had  been  written  by  C  and  given  to  B,  who 
placed  it  suddenly  before  A,  requiring  her  signature, 
and,  in  consequence  of  his  urgent  request,  she  signed 
it.  In  a  suit  to  enforce  C's  lien  on  the  bond, — Held, 
first,  that  A's  life  interest  in  the  bond  was  bound  by 
the  letter;  but,  secondly,  that  the  Court  would  not, 
in  C's  favour,  supply  the  defect  in  the  execution  of 
the  power.  Thackwell  v.  Gardiner,  21  Law  J.  Rep. 
(n.s.)  Chanc.  777;  5  De  Gex  &  Sm.  S8. 

A  promissory  note  by  a  husband  to  his  wife  for 
payment  of  money  advanced  to  him  by  her  out  of 
her  separate  property,  constitutes  a  sufficient  decla- 
ration  of  trust  in  favour  of  the  wife.  Mv/rrwy  V; 
Glasse,  23  Law  J.  Rep.  (n  s.)  Chanc.  126. 

By  a  marriage  settlement  certain  freehold,  lease- 
hold and  personal  property  was  vested  in  trustees 
upon  trust  for  the  wife  during  her  life  for  her  sepa. 
rate  use,  and  after  her  decease  for  such  persons  as 
the  wife  should  appoint  by  will,  and  in  default  of  ap- 
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pointment  for  the  benefit  of  the  children  of  the  marriage. 
The  wife  survived  her  husband,  and  appointed  all  her 
property  by  will  to  her  children.  She  then  privately 
married  a  second  husband,  but  continued  to  pass 
as  a  widow;  and  describing  herself  as  a  widow  she 
borrowed  money  and  mortgaged  her  property  to 
secure  the  repayment.  A  second  marriage  cere- 
mony was  afterwards  publicly  performed: — Held, 
that  the  will  was  revoked  as  to  the  freehold  estate 
by  the  second  marriage;  that  the  execution  of  the 
power  as  to  the  rest  of  the  property  did  not  con- 
stitute that  property  separate  estate  of  the  mar- 
ried woman,  nor  was  it  liable  as  such  to  debts  con- 
tracted during  coverture;  but  that  the  concealment 
of  the  second  marriage  amounted  to  an  act  of  fraud, 
and  the  mortgagee  was  entitled  to  stand  as  a  creditor 
upon  the  general  assets,  and  if  they  were  not  suffi- 
cient, then  the  appointed  property  was  liable  to 
supply  the  deficiency  as  in  the  case  of  a  feme  sole, 
Vcmghan  v.  Vcmderstegen,  23  Law  J.  Rep.  (n.s.) 
Chanc.  793;  2  Drew.  165,  363. 

Ileal  estate  was  purchased  by  a  husband  with 
savings  arising  from  the  separate  estate  of  his  wife, 
and  personal  estate  given  to  her  separate  use,  was 
transferred  into  the  name  of  her  husband,  who,  dur- 
ing his  life,  received  the  income  for  her.  The  hus- 
band made  a  will  devising  the  whole  real  and  perso- 
nal estate  to  his  brother,  but  they  were  held  to  be  the 
separate  estate  of  the  wife,  and  the  brother  was  de- 
clared to  be  a  trustee  for  her.  Darhim  v.  Darhim,  2  3 
Law  J.  Rep.  (n.s.)  Chanc.  890;  17  Beav.  578. 

In  consideration  of  a  sum  of  money  paid  to  the 
husband  and  wife,  the  wife  concurred  with  her  hus- 
band in  mortgaging  leaseholds  settled  to  her  separate 
use.  The  husband  died,  leaving  his  widow  his  exe- 
cutrix : — Held,  in  the  absence  of  evidence  that  the 
money  was  advanced  for  the  wife,  that  she  was  en- 
titled to  the  amount  out  of  the  husband's  assets  to 
the  exclusion  of  his  simple  contract  creditors.  Hud- 
son T.  Carmichael,  23  Law  J.  Rep.  (n.s.)  Chanc. 
893;  Kay,  613. 

A  married  woman  to  whom  a  sum  of  money  was 
payable  for  her  separate  use,  received  a  cheque  from 
the  Accountant  General  and  handed  it  over  to  her 
solicitor,  who  accompanied  her.  The  solicitor  was  on 
motion  ordered  to  pay  the  balance  to  his  client,  and 
it  was  held  that  the  onus  being  on  the  solicitor  to 
shew  cause  for  not  paying  it  over,  he  could  not  set 
up  a  voluntary  agreement  to  pay  her  husband's  debt 
out  of  it.     Mwmhood  v.  MUbanke,  IS  Beav.  36. 

A  gift  may  be  made  by  a  husband  to  his  wife  which, 
though  bad  in  law,  will  be  supported  in  equity:  though 
the  property  does  not  pass  at  law,  yet  in  equity  a  hus- 
band being  the  legal  owner  may  become  a  trustee  for 
his  wife,  and  if  by  clear  and  irrevocable  acts  he  has 
made  himself  a  trustee,  the  gift  to  his  wife  will  be 
conclusive.     Mews  v.  Mews,  15  Beav.  529. 

To  constitute  a  gift  between  husband  and  wife 
there  must  either  be  a  clear  irrevocable  gift  to  a 
trustee  for  the  wife,  or  some  clear  and  distinct  act  of 
the  husband  by  which  he  divested  himself  of  his 
property  and  engaged  to  hold  it  as  a  trustee  for  the 
separate  use  of  his  wife.  If  a  man  were  to  deposit 
money  with  bankers,  directing  them  to  hold  it  for  his 
wife,  that  would  probably  be  suflicient.     Ibid. 

A  former's  wife,  with  his  knowledge  and  sanction,  - 
deposited  the  produce  of  the  surplus  butter,  eggs  and 
poultry  with  a  firm  in  her  own  name,  and  he  called 


it "  her  money."  On  his  death-bed  he  gave  his  exe- 
cutor directions  to  remove  the  money  and  do  the  best 
he  could  with  it  for  his  wife ; — Held,  that  the  evi- 
dence was  not  sufficient  to  establish  a  gift  between 
them,  and  that  the  husband  had  made  neither  the 
firm  nor  himself  trustee  for  his  wife.     Ibid. 

The  dividends  of  stock  purchased  during  coverture 
in  the  name  of  the  wife  out  of  funds  placed  at  her 
disposal  for  family  purposes  by  her  husband,  then  an 
aged  person,  were  paid  into  a  bank  to  her  account, 
and  by  her  applied  for  domestic  purposes.  The  wife 
dying  in  the  husband's  lifetime,  in  a  suit  to  adminis- 
ter the  husband's  estate, — Held,  that  the  presump- 
tion that  the  stock  was  a  gift  to  the  wife  arising  from 
the  purchase  being  made  in  her  name,  was  rebutted 
by  the  mode  of  dealing  with  the  dividends.  Hayes 
v.  Kindersley,  2  Sm.  &  G.  195. 

A  marriage  settlement  recited  an  agreement  that 
the  future  property  of  the  wife  should  be  settled, 
but  the  covenant  to  settle  was,  on  the  part  of  the 
husband  alone,  to  execute  all  necessary  deeds,  so  that 
such  property  should  (so  far  as  he  was  concerned) 
be  vested  in  the  trustees  on  the  trusts  of  the  settle- 
ment ; — Held,  that  property  afterwards  given  to  the 
separate  use  of  the  wife  was  not  liable  to  be  settled. 
Hammond  v.  Hammond,  19  Beav.  29. 

(6)  Liability  in,  respect  of. 

A  married  woman,  whose  husband  was  of  unsound 
mind,  consulted  a  solicitor  with  respect  to  her  sepa- 
rate estate  ;  she  also  communicated  with  him  in 
respect  of  certain  suits  to  which  her  children  by  their 
•next  friend  and  also  her  husband  were  parties  ;  she 
also  joined  with  some  of  her  children  in  requesting 
him  to  take  active  proceedings  in  those  suits : — Held, 
that  her  separate  estate  was  not  liable  for  the  costs 
of  the  suits.  In  re  Piigh,  23  Law  J.  Rep.  (n.s.) 
Chanc.  132  ;  17  Beav.  336. 

The  rights  of  married  women  may  be  barred,  and 
their  estates  affected  by  active  participation  in 
breaches  of  trust,  and  if,  their  powers  having  been 
exercised  by  will,  the  trust  funds  become  their  assets, 
they  must  be  liable  for  those  breaches  of  trust — 

semble But  the  fact  of  a  married  woman  having 

permitted  her  husband  to  receive  the  trust  funds  does 
not  preclude  a  right  to  relief  by  her  or  her  ap- 
pointees, for  that  would  be  to  defeat  the  purpose  for 
which  the  trust  was  created — the  protection  of  the 
wife  against  the  husband.  Hughes  v.  Wells,  9  Hare, 
749. 

A  married  woman  having  a  life  estate  to  her  sepa- 
rate use  in  certain  leasehold  and  personal  property, 
with  a  general  power  of  appointment  by  will  only, 
appointed  to  children : — Held,  that  in  the  adminis- 
tration of  her  estate  a  tradesman  supplying  her  with 
goods,  while  she  concealed  her  marriage  and  dealt 
with  him  as  a  single  woman,  had  a  claim  to  be  paid 
out  of  the  appointed  fund.  Vaiighan  v.  Vander- 
stegen,  2  Drew.  408. 

An  administrator  ad  litem  of  a  married  woman 
does  not  sufficiently  represent  her  separate  estate  to 
enable  the  Court  to  decide  how  far  that  estate  is 
liable  in  respect  of  her  acts  as  a  trustee.  Shipton 
V.  Rawlim,  4  De  Gei  &  Sm.  477. 

(D)  Separation  Deeds. 
By  deed  of  three  parts  between  husband,  wife,  and 
trustee,  reciting  that  differences  existed,  and  that  the 
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husband  and  wife  had  agreed  to  live  separate,  the 
husband  covenanted  to  pay  to  the  trustee  an  annuity 
for  the  separate  maintenance  of  the  wife.  The 
trustee  having  sued  the  husband  for  arrears  of  the 
annuity,  the  latter  pleaded  that  he  was  induced  to 
make  the  deed  by  means  of  false  and  fraudulent 
misrepresentations  made  by  the  plaintiff  to  him,  that 
is  to  say,  by  the  plaintiff,  before  the  making  of  the 
deed,  falsely  and  fraudulently  representing  to  him 
that  E,  the  wife,  was  a  virtuous  person,  whereas  in 
truth  the  said  E  was  not  a  virtuous  person,  and  the 
plaintiff  "  had  then  carnally  known  the  said  E,  so 
then  being  the  wife  of  the  defendant,  and  subse- 
quently to  the  intermarriage  of  the  said  E  and  the 
defendant,  and  before  the  making  of  the  deed," 
which  last-mentioned  facts  the  plaintiff  concealed 
from  the  defendant,  and  induced  him  to  make  the 
deed,  in  order  that  the  plaintiff  might  continue  an 
adulterous  intercourse  with  the  said  E.  At  the  trial, 
the  plea  was  proved,  and  the  verdict  thereon  entered 
for  the  defendant : — Held,  on  motion  to  enter  judg- 
ment for  the  plaintiff  non  obstante  veredicto,  that 
although  the  plea  did  not  shew  that  the  representa- 
tions set  out  were  necessarily  fraudulent,  it  not  being 
alleged  that  the  plaintiff  knew  them  to  be  false,  or 
that  he  knew  that  E  was  the  defendant's  wife  at  the 
time  he  had  intercourse  with  her,  yet  it  might  be 
sustained  as  a  general  plea  of  fraud,  which,  after 
verdict,  was  a  good  answer  to  the  action.  Evans  v, 
Mdmonds,  22  Law  J.  Rep.  (s.s.)  C.P.  211 ;  13  Com. 
B.  Eep.  777. 

Held,  also,  that  it  was  not  necessary  to  allege  that 
the  vrife,  as  cestui  que  trust,  was  a  party  to  the  fraud 
upon  the  defendant,  as  a  Court  of  law  can  only  look 
to  the  legal  rights  of  the  parties  to  the  deed.     Ibid. 

Semhle—per  Maule,  J.,  that  if  the  plaintiff,  in- 
tending to  deceive  the  defendant  for  the  plaintiff 's 
own  advantage  and  the  defendant's  disadvantage, 
induced  the  latter  to  make  the  deed  by  representing 
a  fact  to  be  true  which  was  not  true,  but  about  which 
the  plaintiff  knew  nothing,  that  would  amount  to 
fraud,  and  avoid  the  deed.     Ibid. 

A  husband  in  a  deed  of  separation  having  entered 
into  a  covenant  with  trustees  not  to  molest  his  wife, 
against  whose  debts,  &c.  he  was  indemnified,  will  be 
restrained  from  doing  any  act  contrary  to  the  terms 
of  his  covenant.  Sanders  v.  Sodway,  22  Law  J. 
Eep.  (N.s.)  Chanc.  230  ;  16  Beav.  207. 

A  father,  upon  the  marriage  of  his  son,  settled 
real  estate  upon  the  intended  husband  and  wife. 
The  settlement  contained  a  proviso  that  in  case  of  a 
separation  between  husband  and  wife,  by  reason  of 
any  disagreement  or  otherwise,  the  interest  given  to 
the  wife  should,  during  the  joint  lives  of  herself  and 
her  husband  belong  to  him  alone  : — Held,  that  this 
proviso  was  in  the  nature  of  a  condition, — was  con- 
trary to  the  policy  of  the  law, — and  was,  therefore, 
void.  Cartmright  v.  Cartwright,  22  Law  J.  Bep. 
(N.s.)  Chanc.  841  ;  3  De  Gex,  M.  &  G.  982  ;  10 
Hare,  630. 

A,  a  husband,  and  B,  his  wife,  agreed  to  live  sepa- 
rately, and  a  deed  of  separation  was  executed  con- 
taining the  usual  terms  and  a  covenant  by  A  to  pay 
B  an  annuity  for  her  life.  They  lived  for  some  time 
separately.  Afterwards  A  proposed  to  B  that  she 
should  come  and  live  with  him,  and  promised  that, 
in  that  event,  the  annuity  should  be  continued.  B 
returned  to  A,  and  lived  with  him  until  his  death  : — 


Held,  that  the  annuity  was  not  forfeited  by  the  re- 
cohabitation.  Webst^  V.  Webster,  22  Law  J.  Rep. 
(N.S.)  Chanc.  837  ;  4  De  Gex,  M.  &  G.  437  ;  1  Sm. 
&  G.  489. 

Although  generally  the  provisions  of  a  separation 
deed  are  annulled  by  reconciliation  and  re-cohabita- 
tion, yet  a  husband  may  so  conduct  himself  subse- 
quently as  to  create  new  obligations  on  the  footing  of 
the  old  obligations  contained  in  the  deed  of  separa- 
tion.    Ibid. 

(E)  Actions  aitd  Suits. 

(o)  Actions,  when  maintainable  alone  or  jointly, 

A  declaration  in  case  by  a  husband  and  wife  stated 
that  the  defendant,  who  was  the  maker  and  seller  of 
certain  lamps  called  Holliday's  lamps,  sold  to  the 
husband  one  of  these  lamps,  to  be  used  by  his  wife 
and  himself  in  his  shop,  and  fraudulently  warranted 
that  it  was  reasonably  fit  for  that  piu'pose  ;  that  the 
wife,  confiding  in  that  warrantry,  attempted  to  use 
it,  but  that  in  consequence  of  the  insufficient  mate- 
rials with  which  it  was  constructed  it  exploded  and 
burnt  her.  At  the  trial,  the  jury  found  that  the 
accident  had  been  caused  by  the  defective  nature  of 
the  lamp  ;  but  that  the  defendant  was  ignorant  of 
this  unsoundness,  and  had  sold  the  article  in  good 
faith ; — Held,  that  the  fraud  on  the  part  of  the  de- 
fendant having  been  negatived,  the  action  was  not 
maintainable  by  the  wife,  who  was  not  a  party  to  the 
contract.  Longmeid  v.  Holliday,  20  Law  J.  Eep. 
(if.s.)  Exch.  430;  -6  Exch.  Eep.  761. 

A  married  woman  who  has  bought  railway  stock 
with  her  own  earnings,  and  had  it  transferred  to  her- 
self, may  maintain  an  action  against  the  railway 
company  for  the  dividends,  subject  to  a  plea  in 
abatement.  DaUon  v.  the  Midland  Covmties  Sail. 
Co.,  22  Law  J.  Eep.  (n.s.)  C.P.  177  ;  13  Com.  B. 
Rep.  474. 

By  settlement  made  on  the  marriage  of  the  plain- 
tiff and  his  wife,  leaseholds  were  assigned,  upon 
trust,  to  allow  the  wife  to  receive  the  rents  and  profits 
during  her  life,  to  her  separate  use.  The  wife,  after 
marriage,  received  the  rents  from  the  trustee,  and 

lent  a  portion  of  them  to  the  defendant : Held, 

that  the  plaintiff  might,  after  his  wife's  death,  recover 
this  money  jwre  ma/riti  from  the  defendant  in  an 
action  for  money  lent.  Bird  v.  Pegrum,  22  Law  J. 
Eep.  (N.S.)  C.P.  166  ;  13  Com.  B.  Eep.  639. 

The  indenture  provided  that  the  wife's  receipt 
alone  should  be  "  a  valid  discharge  "  for  the  said 
rents.  Qmere — whether  this  meant  a  discharge  to 
the  tenants  only  or  to  the  trustee  also.     Ibid. 

(6)  Suits. 
The  plaintiff,  being  the  wife  of  the  principal  defen- 
dant, filed  a  bill  against  her  husband,  alleging  that 
by  their  marriage  settlement  a  particular  estate  was 
charged  with  a  jointure  on  her  behalf;  that  she  after- 
wards signed  a  deed  exonerating  that  estate  from  the 
jointure,  upon  the  understanding  that  it  was  to  be 
charged  on  another  estate,  and  that  during  the  pre- 
paration of  that  deed  the  solicitor  of  the  husband 
acted  also  on  her  behalf,  and  that  she  had  no  other 
legal  advice.  The  decree  prayed  was  that  the  second 
estate  might  be  charged  with  the  jointure.  The 
husband,  by  his  answer,  stated  that  the  transaction 
relative  to  the  release  of  the  jointure  was  conducted 
by  the  solicitor  solely  on  his  behalf,  and  the  solicitor 


BARON  AND  FEME;  (E)  Actions  akd  Suits. 


05 


stated  that  the  plaintiff  had  no  separate  solicitor  or 
counsel,  and  acted  only  under  the  opinion  of  the 
husband's  legal  advisers: — Held,  (reversing  the  deci- 
sion of  the  Court  below)  that  the  solicitor  was  to  be 
deemed  the  solicitor  of  the  wife  as  well  as  of  the 
husband;  and  that  the  wife  had  a  right  to  the  inspec- 
tion of  all  documents  which  came  into  the  solicitor's 
possession  in  relation  to  and  during  that  employment. 
Warde  v.  Warde,  21  Law  J.  Rep.  (n.s.)  Chanc.  90; 
3  Mac.  &  G.  365 :  reversing  20  Law  J.  Rep.  (n.S.) 
Chanc.  36;  1  Sim.  N.S.  18. 

Semble — Where  husband  and  wife  have  distinct 
interests,  and  the  wife  is  induced,  in  dealing  with  those 
interests,  to  act  under  the  advice  of  a  solicitor  em- 
ployed and  paid  by  the  husband,  the  solicitor  will  be 
deemed  to  act  as  the  solicitor  both  of  the  husband 
and  wife.     Ibid. 

A  deed  executed  by  a  husband,  pending  proceed- 
ings in  the  ecclesiastical  court,  for  the  purpose  of 
preventing  the  suit,  if  successful,  from  affecting  his 
property,  declared  void,  and  all  arrears  of  alimony 
directed  to  be  paid ;  but  as  to  future  payments, 
qtujere.  Blenkinaopp  v.  Blenki/nsopp,  21  Law  J. 
Rep.  (N.S.)  Chanc.  401';  1  De  Gex,  M.  &  G.  495 : 
affirming  19  Law  J.  Rep.  (n.S.)  Chanc.  425;  12 
Beav.  568. 

A  testator,  by  his  will,  devised  his  real  estate  for 
the  benefit  of  the  children  of  his  heiress-at-law,  a 
married  woman.  A  bill  was  filed,  on  behalf  of  the 
children,  to  have  the  trusts  of  the  will  executed.  The 
heiress-at-Iaw  entered  a  cwseat  against  probate,  but 
did  not  proceed.  She  and  her  husband,  who  were 
defendants  to  the  suit,  admitted,  in  their  joint  answer, 
the  due  execution  of  the  will.  She  and  her  husband, 
in  her  right  as  heiress,  brought  an  action  of  ejectment 
against  the  trustees  of  the  will,  but  afterwards  dis- 
continued it,  and  were  ordered  to  pay  the  costs.  At 
the  hearing  of  the  cause  in  Chancery,  an  issue  devir 
savit  vel  non  was,  on  her  application,  granted,  her 
adult  children  being  directed  to  be  plaintiffs.  The 
record  was  withdrawn  by  them  just  before  the  time 
of  the  trial,  and  the  trustees  were  then  directed  to 
be  plaintiffs.  The  heiress  and  her  husband  appealed 
from  this  order  unsuccessfully,  their  petition  being 
dismissed.  Just  before  the  time  for  the  trial  of  the 
issue,  the  heiress-at-law  and  her  husband  petitioned, 
allegingthat  the  testator  wasunduly  influenced  against 
them  in  making  his  will,  and  that  they  had  not  tried 
the  issue  at  the  earnest  solicitation  of  their  adult 
children,  and  praying  that  the  orders  relating  to  the 
proceeding  to  the  trial  of  the  issue  might  be  dis- 
charged, the  petitioners  undertaking  to  admit  the 
validity  of  the  will,  and  submitting  to  the  execution 
of  the  trusts  of  the  same,  and  praying  that  all  the 
costs  of  and  relating  to  such  orders  might  be  costs  in 
the  cause.  The  cause  and  this  petition  came  on  for 
hearing  together,  and  on  the  14th  of  February  1833 
a  decree  establishing  the  will  was  made,  and  on  the 
petition  an  order  was  made,  "  the  heiress-at-law,  by 
her  counsel,  consenting,"  in  conformity  with  the 
prayer  of  the  petition.  Further  proceedings  were 
afterwards  taken  by  her  and  her  husband,  both  in  the 
ecclesiastical  court  and  at  common  law,  which  failed, 
and  she  was  enjoined  by  this  Court  from  taking  any 
further  proceedings  for  the  recovery  of  the  real  estate. 
On  the  13th  of  January  1861  she  obtained  leave  to 
present  a  petition  of  rehearing  of  the  decree  or  order 
of  the  14th  of  February  1833,  and  on  the  29th  of 


January  she  obtained  an  order  for  setting  it  down. 
On  the  29th  of  May  the  order  of  the  13th  of  January 
for  a  rehearing  was  discharged,  on  the  ground  of  the 
acquiescence  of  the  heiress  in  the  former  proceedings, 
and  the  petition  was  ordered  to  be  taken  off  the  file. 
From  this  last  order  she  appealedt^Held,  that  the 
heiress-at-law  being  a  married  woman  could  not  con- 
tract not  to  have  the  cause  reheard,  nor  could  she 
by  her  conduct  be  in  any  way'bound,  nor  could  her 
consent  inserted  in  the  order  of  the  14th  of  February 
1833  in  any  way  prejudice  her  right.  Twmer  v. 
Turner,  21  Law  J.  Rep.  (n.s.)  Chanc.  422;  2  De 
Gex,  M.  &  G.  28;  20  Law  J.  Rep.  (n.S.)  Chanc.  112. 

Held,  also,  that  the  petition  of  rehearing  must  be 
restored  to  tlie  file.    Ibid. 

Held,  further  (on  the  rehearing),  that  the  decree 
Of  the  14th  of  February  1833  must  be  varied  by 
striking  out  the  consent  of  the  heiress-at-law,  and 
adding  words  reserving  to  her,  if  she  should  survive 
her  husband,  and  to  her  heirs  if  she  should  die  in  his 
Ufetime,  the  right  to  dispute  the  will;  but 

Held,  also,  that  although  the  decree  was  inoperative 
against  the  heiress-at-law  to  bind  her  inheritance,  it 
was  conclusive  as  against  the  husband  as  tenant  by 
the  curtesy  to  the  extent  of  his  estate;  the  decree 
being,  in  fact,  a  bargain  that  all  his  and  his  wife's 
costs,  to  which  he  was  alone  liable,  should  be  costs 
in  the  cause,  he  agreeing  that  they  would  no  longer 
dispute  the  will.     Ibid. 

The  trustee  of  a  fund,  to  which  a  young  lady  was 
entitled  in  remainder  after  the  death  of  her  mother, 
at  the  request  of  a  needy  father  advanced  sums  of 
money  amounting  to  4S01.  to  enable  the  father  to 
educate  her.  Shortly  after  she  came  of  age,  being 
engaged  to  be  married,  she,  by  deed  prepared  by  the 
father's  solicitor,  reciting  a  contract  for  sale  at  the 
price  of  2501.,  for  which  a  receipt  was  indorsed, 
assigned  the  fund  absolutely  to  the  trustee,  and 
married  on  the  following  day.  The  trustee  was  pre- 
sent at  the  wedding,  but  the  husband  was  informed 
neither  of  the  existence  of  the  fund  nor  of  the  deed. 
On  a  bill  by  the  husband  and  wife, — Held,  that  the 
deed  falsely  representing  the  transaction  to  be  an 
actual  sale  must  be  set  aside.  LeweUm  v.  Cohbold, 
1  Sm.  &  G.  376. 

(c)  Pleading  mid  Evidence. 

[Declaration  by  husband  and  wife  on  an  account 
stated,  see  Johnson  v.  Lacas,  title  AoconHT  stated 
(B).] 

A  declaration  against  husband  and  wife  stated  that 
the  wife  dwn.  sola,  together  with  J  A,  made  their 
joint  and  several  promissory  note  payable  to  the 
plaintiff,  and  the  wife  d/um  sola  promised  to  pay  the 
same  to  the  plaintiff.  The  declaration  was  (after 
issue)  amended  by  adding,  that  the  husband  after  the 
marriage,  in  consideration  of  the  premises,  promised 
to  pay  the  plaintiff  the  said  note.  The  defendants 
pleaded  the  Statute  of  Limitations.  The  evidence 
was  that  the  note  was  made  in  1837,  and  that  inter- 
est was  paid  on  it  regularly  until  1843,  when  the 
defendants  married.  On  the"  10th  of  August  1844,  a 
year's  interest  was  paid  by  the  female  defendant,  but 
without  her  husband's  privity.  The  action  was 
commenced  on  the  2nd  of  August  1850: — Held, 
that,  under  these  circumstances,  no  promise  was 
proved  within  six  years,  as  none  could  have  been 
made  by  the  wife  dum  tola  within  that  period,  and 
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as  the  payment  made  by  the  wife  within  six  years 
was  without  her  husband's  privity,  no  promise  by 
him  could  be  inferred.  Nete  v.  Hollands,  21  Law 
J.  Rep.  (N.s.)  a.B.  289;  18  Q.B.  Rep.  262. 

Semtle — that  the  declaration  as  amended  was  bad 
in  arrest  of  judgment.    Ibid. 

A  husband  cannot  make  his  wife  a  defendant  to 
a  suit  instituted  by  him  to  recover  real  estate  pur- 
chased by  her  in  the  name  of  a  third  party,  and  paid 
for  with  monies  which  she  had  accumulated  unknown 
to  her  husband;  and,  notwithstanding  an  allegation 
that  she  claimed  the  property  as  separate  estate,  a 
demurrer  by  her  to  the  bill  was  allowed.  Farl  v. 
Ferris,  24  Law  J.  Eep.  (n.s.)  Chanc.  20 ;  19  Beav.  67. 

Suit  by  a  feme  covert  in  respect  of  her  separate 
estatOfin  whichher  husband  was  named  asa  defendant. 
The  plaintiff  proved  at  the  hearing  that  her  husband 
was  out  of  the  jurisdiction  : — Held,  that  the  suit  was 
properly  constituted.  Monday  v.  Waghorn,  21 
Law  J.  Rep.  (h.s.)  Chanc.  353. 

A  married  woman  instituted  a  suit  against  her 
husband  in  respect  of  property  come  to  his  hands, 
which  she  claimed  as  belonging  to  her,  and  tendered 
her  evidence  in  the  suit; — Held,  that  her  evidence 
was  not  admissible.  Alcoch  v.  Alcock,  21  Law  J. 
Eep.  (n.s.)  Chanc.  856;  5  De  Gex  &  Sra.  671. 

In  a  suit  relating  to  the  property  of  a  wife,  the 
evidence  of  her  husband  is  not  admissible  against 
her.  M'Neillie  v.  Acton,  22  Law  J.  Eep.  (h.s.) 
Chanc.  820. 


BARRISTER. 

[See  Practice.] 

Right  to  appear. 

The  Vice  Chancellor  and  heads  of  the  colleges  in 
the  University  of  Cambridge  have  authority  to 
make  a  decree  that  every  tradesman  with  whom  any 
person  in  statu  pupillari  should  contract  a  debt 
exceeding  5L  should  be  required  to  send  notice 
thereof  at  the  end  of  every  quarter  to  the  college 
tutor  of  the  person  so  indebted,  on  pain  of  being 
punished  by  discommuning  or  otherwise  as  to  the 
Vice  Chancellor  and  heads  of  colleges  should  seem 
fit.  Where  a  tradesman  resident  in  Cambridge  who 
has  violated  this  decree  is  summoned  to  appear 
before  the  Vice  Chancellor  and  heads  of  houses  to 
answer  the  complaint,  he  is  not  entitled  to  appear 
by  counsel  or  attorney  as  upon  a  judicial  proceeding. 
Ex  parte  Death,  21  Law  J.  Rep.  (n.s.)  Q,.B.  337; 
18  Q.B.  Rep.  647. 

Upon  a  conviction  under  the  Copyright  of  Designs 
Act,  6  &  7  Vict.  e.  65,  the  party  convicted  making 
default  was,  upon  complaint  made,  summoned  to 
shew  cause  why  he  had  not  paid  the  amount  of  the 
penalties  and  costs  under  such  conviction,  and  why 
he  should  not  be  committed  in  default  of  payment, 
and  be  further  dealt  with  according  to  law.  There- 
upon his  counsel  and  attorney  appeared  to  shew 
cause,  but  the  sitting  magistrate  refused  to  hear  the 
case  in  the  absence  of  the  party  himself,  and  granted 
a  warrant  reciting  the  summons  and  the  neglect  of 
the  party  to  appear,  and  commanding  his  apprehen- 
sion to  answer  to  the  complaint  made,  and  to  be 
further  dealt  with  according  to  law,  under  which  the 
party  was  apprehended  and  imprisoned :  —  Held 
(the  conviction  being  afterwards  quashed),  that  the 


magistrate  was  liable  to  an  action  of  trespass  for  false 
imprisonment:  first,  on  the  ground  that  the  above 
section  did  not  apply  to  default  on  non-appearance 
to  a  summons  after  conviction ;  and,  secondly, 
assuming  the  section  to  apply  to  a  summons  after 
conviction,  that  there  had  been  no  default  in 
appearance,  the  appearance  by  counsel  and  attorney 
being  suflicient.  Fessell  v.  Wilson,  22  Law  J.  Rep. 
(n.s.)M.C.  94;  lE.&B.  489. 

The  2nd  section  of  the  act  to  amend  the  law  of 
evidence,  14  &  15  Vict.  c.  99,  does  not  abridge  the 
former  right  of  a  party  to  a  suit  to  act  as  his  own 
advocate;  and  a  Judge  at  Nisi  Prius  has  no  autho- 
rity to  prevent  a  party  to  a  suit  addressing  the  jury 
as  his  ovm  advocate,  and  afterwards  giving  evidence 
as  a  witness  in  support  of  his  own  case :  but  such 
a  course  of  proceeding  is  most  objectionable.  Cobbett 
T.  Hudson,  22  Law  J.  Rep.  (h.s.)  Q.B.  11;  1  E.  & 
B.  IL 


BASTARDY. 

[Agreement  to  support  a  Bastard,  see  CoNTKACT.] 

(A)  Proof  of  Illegitimacy. 

(B)  Order  of  Affiliation. 

(a)  Jurisdiction  to  maJee  the  Order. 

(1)  On  Soldiers, 

(2)  On  Application  of  Married  Woman. 

(3)  Service  of  Summons. 

(6)  Form  and  Sufficiency  of  the  Order. 
(c)  Enforcing  the  Order. 

(C)  Notice  op  Appeal. 

(D)  Notice  of  Recognizance. 

(A)  Proof  of  Illeoitimaot. 

Where  a  husband  after  a  long  absence  did  not 
rejoin  his  wife  till  the  29  th  of  November  1849, 
and  she  nevertheless  produced  to  him  a  full-grown 
child  on  the  18th  of  May  1850,— Held,  that  he 
could  not  have  been  the  father,-  and  that  she  was 
guilty  of  adultery.  Bill  passed  with  a  clause  bas- 
tardizing the  child.  Heaihcote's  Divorce  Bill,  1 
Macq.  H.L.  Cas.  277. 

Strict  proof  of  non-access  is  required  in  such  cases. 
Ibid. 

The  log  and  muster-books  of  a  ship,  returned 
every  quarter  to  the  Admiralty,  mentioned  the  name 
of  an  ofiicer  as  with  the  ship,  at  a  certivin  placp  for 
a  given  period  of  time : — Held,  that  this  was  not 
sufficient  evidence  of  his  having  actually  been  there 
for  the  time  specified.    Ibid. 

Where  a  wife  after  a  long  absence  did  not  rejoin 
her  husband  till  the  22nd  of  December  1847,  and 
she  nevertheless  produced  to  him  a  full-grown 
child  on  the  5th  of  July  1848;  the  evidence  of 
adultery  (independently  of  non-access)  being  com- 
plete,— Bill  passed,  but  a  clause  proposing  to  bas- 
tardize the  child  rejected.     Ibid. 

By  the  law  of  Scotland,  legitimation  per  suisequ£ns 
matrimonium  operates  only  from  the  time  of  the 
marriage,  not  from  the  time  of  the  birth.  Shedden 
V.  Patrick,  1  Macq.  H.L.  Cas.  635. 

Semble — That  the  ancient  fiction  which  supposed 
an  interchange  of  matrimonial  consent  at  the  mo- 
ment of  conception,  is  not  sanctioned  by  the  law  of 
Scotland.     Ibid. 
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Semhh — That  the  doctrine  of  mid-impedimenta  is 
also  without  foundation  in  the  law  of  Scotland. 
Ibid. 

Semlle — That  by  the  law  of  Scotland,  if  the 
mother  of  a  bastard,  instead  of  marrying  the  father 
of  the  bastard,  marries  another  man  who  dies, — she 
can  afterwards,  by  marrying  the  father  of  the  bastard, 
render  the  bastard  legitimate  from  the  date  of  her 
second  marriage,  but  not  from  the  date  of  the  bas- 
tard's birth.     Ibid. 

The  customary  law  of  the  Isle  of  Man  respecting 
legitimation  by  subsequent  marriage  of  the  parents, 
was  proclaimed  at  a  Tynwald,  held  on  the  13th  of 
July,  1577,  aa  follows: — "  If  a  man  get  a  maid  or 
young  woman  with  child  before  marriage,  and  within 
a  year  or  two  after  doth  marry  her,  if  she  was  never 
slandered  or  defamed  with  any  other  before,  that 
child  begotten  before  marriage  shall  have  his  father's 
corbe  and  his  farme,  according  to  the  custom  of  this 
Isle."  This  custom  was  (among  other  laws)  pro- 
pounded for  the  resolution  of  all  doubts  therein,  to 
the  two  Deemsters  and  Twenty-four  Keys  of  the 
Island,  on  the  24th  of  June,  1694,  and  was  by  them 
confirmed  and  answered  as  follows : — "  If  a  man  get 
a  maid  or  young  woman  with  child,  and  then  within 
a  year  or  two  after  doth  marry  her,  we  judge  them 
to  be  legitimate  by  our  customary  laws."  Upon  a 
construction  of  this  custom,  held,  affirming  the  judg- 
ment of  the  Court  of  Chancery  of  the  Isle  of  Man, 
— First,  that  such  custom  was  not  a  rule  of  descent 
to  lands  of  inheritance  descending  from  father  to 
son,  but  embraced  the  case  of  a  female  entitled  as 
purchaser  under  the  trusts  of  a  will ;  second,  that 
the  custom  applied  to  a  case  where  more  than  one 
child  had  been  born  before  marriage  ;  and,  third, 
that  a  child  was  legitimate,  although  more  than  two 
years  had  elapsed  between  the  time  the  woman  was 
gotten  with  child  and  the  marriage  of  the  parents. 
Qwane  v.  Qaane,  8  Moore,  P.C.C.  63. 

The  child  of  a  married  woman  held  to  be  illegiti- 
mate on  proof  of  non-access  of  the  husband,  and  of 
conduct  and  admissions  of  the  wife  and  her  para- 
mour,    ife  Sinclay,  17  Beav.  523. 

On  the  trial  of  an  issue  as  to  the  legitimacy  of  a 
child  born  of  a  married  woman,  the  evidence  of  the 
husband  is  not  admissible  for  the  purpose  of  proving 
access,  or  for  the  purpose  of  proving  any  collateral 
fact  which  would  tend  to  shew  that  he  had  had  op- 
portunities of  access.  Wright  v.  Soldgate,  3  Car. 
&  K.  158. 

Nor  in  such  a  case  is  evidence  of  expressions  of 
feeling  by  the  wife  towards  the  husband  admissible. 
Ibid. 

If  the  jury  are  satisfied  that  intercourse  took 
place  between  the  husband  and  wife  at  such  times 
as  in  the  course  of  nature  to  account  for  the  birth  of 
the  child,  such  child  must  be  taken  to  be  the  hus- 
band's child,  although  during  the  same  period  other 
men  may  have  had  intercourse  with  the  mother. 
Ibid. 

(B)  Okdbb  of  Affiliation. 

-  (a)  Jurisdiction  to  make  the  Order. 

(1)  On  Soldiers. 

If  an  order  of  Justices  be  made  commanding  a 

soldier  in  the  Queen's  service  to  pay  a  certain  sum 

weekly  for  the  maintenance  of  a  bastard  child,  the 

soldier  may  be  indicted  for  refusing  to  obey  the 
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order,  and  is  not  protected  from  punishment  by  sec- 
tion 52.  of  the  Mutiny  Act,  12  &  13  Vict.  c.  10  ; 
as  such  disobedience  is  a  criminal  matter,  and  cri- 
minal matters  are  expressly  excepted  from  the  ope- 
ration of  that  section.  Regina  v.  FerraH,  20  Law 
J.  Rep.  (n.s.)  M.C.  39;  2  Den.  C.C.R.  51. 
[But  see  13  &  14  Vict.  c.  5.  s.  52.] 
(2)  On  Application  of  Married  Woman. 

Under  the  7  &  8  Vict.  c.  101.  s.  3.  Justices  have 
jurisdiction  to  make  an  order  on  the  putative  father 
of  a  bastard  child,  although  the  mother  be  a  married 
woman  living  apart  from  her  husband.  Ex  parte 
Grimes,  22  Law  J. Rep.  (n.s.)  M.C.  153;  2  E.  &B. 
546. 

The  liability  of  the  putative  father  under  such  an 
order  does  not  cease  upon  the  return  of  the  woman's 
husband  and  his  cohabitation  with  her.     Ibid. 

Justices  have  a  discretion  aa  to  enforcing  an  order 
of  affiliation  by  distress  ;  but  where  they  declined  to 
issue  their  warrant,  on  the  ground  that  the  putative 
father  was  discharged  from  the  order  by  reason  of 
the  husband  of  the  mother  having  returned  and  co- 
habited with  her,  this  Court  made  absolute  a  rule, 
under  the  11  &  12  Vict.  t.  44.  n.  6,  ordering  the 
Justices  to  issue  the  distress  warrant.     Ibid, 

(.3)  Service  of  Summons. 

A  few  days  after  D  had  left  his  father's  house,  his 
last  place  of  abode,  and  sailed  for  America,  a  sum- 
mons calling  upon  him  to  answer  the  charge  of  being 
the  putative  father  of  a  bastard,  was  left  for  him  at 
his  father's  house.  An  order  of  affiliation,  which 
recited  that  the  summons  had  been  duly  served  on 
D,  was  made  against  him  in  his  absence  from  the 
country.  On  an  application  for  a  certiorari  to  bring 
up  and  quash  the  order  made  by  D  on  his  return 
from  America,  he  swore  that  he  did  not  leave  home 
with  any  intention  of  avoiding  service  of  the  sum- 
mons, but  he  did  not  deny  that  he  was  the  father  of 
the  child.  The  Court  refused  the  certiorari.  Regina 
V.  Dams,  22  Law  J.  Rep.  (n.s.)  M.C.  143;  1  Bail 
C.C.  191. 

(5)  Form  and  Sufficiency  of  the  Order. 

The  words  "  having  also  heard  all  the  evidence 
tendered  by  the  said  "  defendant,  in  the  forms  of 
ordei's  of  bastardy  given  by  8  &  9  Vict.  c.  1 0,  need 
only  be  inserted  where  any  evidence  has  been  given 
on  behalf  of  the  defendant.  If  none  has  been  in 
fact  tendered  by  him,  these  words  are  properly  struck 
out.  Regina  ■v.Pearcy,  21  Law  J.  Rep.  (n.s.)  M.C. 
129;  17  Q.B.  Rep.  902. 

An  order  of  maintenance  ordered  a  person  as 
putative  father  to  pay  a  weekly  sum  for  the  main- 
tenance of  a  bastard  child  from  the  birth  of  the 
chUd.  Aa  the  application  for  the  order  was  not 
made  until  more  than  two  months  after  the  birth, 
the  order  was  clearly  bad  as  to  the  period  between 
the  date  of  the  birth  and  the  time  of  applying  for 
the  order.  Notice  of  abandonment  of  all  claim 
under  the  order  for  payment  anterior  to  the  date  of 
the  order  had  been  served  on  the  putative  father : — 
Held,  that  the  order  was  valid,  and  might  be  enforced 
against  the  putative  father  in  respect  of  the  weekly 
payments  which  became  due  after  the  date  of  the 
application  to  the  magistrates.  Regina  v.  Green,  20 
Law  J.  Rep.  (n.s.)  M.C.  168;  2  L.  M.  &  P.  P.C.  130. 
0 
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BASTARDY— BILLS  AND  NOTES. 


(c)  Enforcing  the  Order. 

[See  ante,  (6).] 

The  jurisdiction  given  to  a  single  Justice  of  the 
Peace  by  7  &  8  Vict.  c.  101.  s.  3,  at  any  time  after 
the  expiration  of  one  month  from  the  making  of  an 
order  for  the  maintenance  of  a  bastard  child,  to  grant 
a  warrant  against  the  putative  father,  for  the  purpose 
of  enforcing  payment  under  the  order,  is  not  sus- 
pended by  an  appeal  to  the  Quarter  Sessions  by  the 
putative  father  against  the  order,  and  the  confirma- 
tion of  the  order  by  the  Sessions  subject  to  a  special 
case.  Where,  therefore,  an  order  in  bastardy  had 
been  confirmed  upon  appeal,  subject  to  a  special  case, 
and  two  days  after  the  hearing  of  the  appeal  a  Jus- 
tice of  the  Peace  granted  his  warrant,  under  sect.  3. 
of  7  &  8  Vict.  c.  101,  to  bring  the  putative  father 
before  two  Justices  for  the  purpose  of  enforcing  the 
order,_Held,  that  the  1 1  &  12  Vict.  c.  44.  s.  2,  pro- 
tected the  Justice  from  liability  to  an  action  of  tres- 
pass for  the  arrest  under  the  warrant.  Kendall  v. 
Wilkinson,  24  LawJ.Rep.(N.s.)  M.C.  89;  4  E.  &  B. 
680. 

(C)  Notice  of  Appeal. 

If  a  party  against  whom  an  order  of  affiliation  has 
been  made  applies  to  a  Justice,  stating  that  he  has 
given  notice  of  appeal,  and  requires  the  Justice  to 
take  his  recognizance  to  appear  and  try  the  appeal, 
and  to  pay  costs  if  awarded,  the  Justice  has  no  juris- 
diction to  decide  whether  the  notice  of  appeal  be 
sufficient,  for  that  is  a  question  for  the  Sessions  on 
hearing  the  appeal.  In  re  Carter,  24  Law  J.  Eep. 
(H.S.)  M.C.  72. 

(D)  Notice  of  Recognizance. 

Justices  at  petty  sessions, after  verbally  adjudgingB 
to  be  the  putative  father  of  twin  bastard  children,  and 
ordering  him  to  pay  Is.  a  week  for  the  maintenance 
of  each,  drew  up  a  separate  order  in  respect  of  each 
child.  B  gave  notice  of  appeal,  and  entered  into  a 
separate  recognizance  to  prosecute  iu  each  case.  One 
notice  of  recognizance  only  was  served  on  the  mother 
by  the  attorney  of  B,  and  it  stated,  "  We  hereby  give 
you  notice  that  B  has  entered  into  a  recognizance  to 
try  an  appeal,"  &c.  "  against  an  order  of  affiliation, 
made  on,"&c.  "whereby  B  was  adjudged  to  be 
the  father  of  two  bastard  children  of  which  you,  J  T, 
had  then  lately  been  delivered."  It  was  objected 
that  the  notice  was  insufficient,  as  there  wag  no  such 
recognizance  as  that  stated  in  the  notice,  and  no  such 
order  as  an  order  adjudging  B  to  be  the  father  of  two 
children : — Held,  that  the  notice  of  recognizance 
was  sufficient,  as,  putting  a  reasonable  construction 
upon  it,  it  gave  the  mother  sufficient  information 
that  B  had  entered  into  recognizances  to  appeal  in 
respect  of  each  child.  Jtegina  v.  the  Secorder  of 
Leeds,  21  Law  J.  Rep.  (n.s.)  M.C.  171;  1  BaUC.C. 
SO. 


BENEFIT  BUILDING  SOCIETIES. 

[See  Friendly  and  Benefit  Societies.] 


BEER  AND  BEERHOUSE. 

[See  Ale  and  Bbebbouse.] 


BETTING  HOUSES. 
[See  Gamikq.] 


BIGAMY. 

In  order  to  prove  that  a  marriage  in  Scotland  is 
valid  according  to  the  law  of  Scotland,  a  witness  con- 
versant with  Scotch  law  as  to  marriage  ought  to  be 
called.  Regina  v.  Povey,  22  Law  J.  Rep.  (n.S.) 
M.C.  19;  1  Dears.  C.C.R.  32. 


BILL  OF  EXCEPTIONS. 
[See  Practice.] 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

[See  Company — Usury.] 

(A)  Form  and  Operation. 
(a)  Acknowledgment  only. 

(6)  CertairUy  as  to  when  and  to  whom  pay- 
able. 
(c)  Imperfect  Instrument — mo  Drawer, 
id)  Joint  or  Several, 
(e)  Bin  or  Note. 

(B)  Stamp. 

(a)  On  re-issiie. 

(b)  foreign  or  Inlcmd. 

(C)  Alteration. 

(a)  When  material. 

(6)  Operating  as  a  Discharge  of  Liability. 

(D)  Acceptance. 

(a)  Wliat  amownts  to, 
lb)  In  blank. 

(c)  Payable  at  Bamker's. 

(d)  Revocation  or   CamceUation [See  (G) 

Discharge  from  Liability  on.] 

(e)  Evidence  of. 

(E)  Transfer. 
(a)  In  general. 

!b)  Indorsement  in  blank, 
c)  Restricted  Indorsement. 

(d)  Without  Indorsement. 

(e)  Delivery  for  Special  Pwrpose. 

(f)  After  Maturity. 

(F)  Accommodation  Bills. 

(G)  Discharge  from  Liability  on. 

(a)  By  Payment. 

(b)  By  cancelling  Acceptance. 

(c)  By  giving  Time. 
(H)  Retiring  Bills. 
(1)  Consideration. 
(J)  Payment. 

(K)  Protest  fob  Non-Payment. 
(L)  Notice  of  Dishonour. 

(a)  Form  and  Requisites. 

(b)  By  Party  having  no  Knowledge  of  the 

Dishonour. 
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(c)  At  whai  Place, 
(a)  Withm  what  Time. 
(e)  Waiver. 
(M)  Actions  and  Suits. 

(o)  Whm  Bill  or  Note  lost  or  destroyed, 
(h)  Hate  of  Interest  recoverable. 

(c)  Parties.  ' 

(d)  Staying  Proceedings. 

(e)  Pleadings. 

(/)  Evidence  to  vary  Terms  of  Bill. 
(N)  Sale  of  Bills 
(0)  Cheques  and  Letters  of  Credit. 


(A)  Form  and  Operation. 
(a)  AcJcnowledgm£nt  only. 

A  document  in  the  following  form — "  Borrowed, 
thia  day,of  J  H  100?.  for  one  or  two  months;  cheque, 
1001.  on  the  Naval  Bank.  (Signed)  J  D,"  held  to 
be  a  mere  acknowledgment,  and  not  to  require  a 
stamp  either  as  an  agreement  or  a  promissory  note. 
Eyne  v.  Deiedney,  21  Law  J.  Rep.  (n.s.)  Q.B.  278. 

The  plaintiff  advanced  money  to  the  defendant 
on  the  collateral  security  of  certain  debentures  in 
the  following  form,  varying  only  in  the  number — 
"No.  5262.  On  the  ISth  of  July  18S0.  The 
Governor  and  Company  of  Copper  Miners  in  Eng- 
land promise  to  pay  to  ff.  J.  Enthoven  or  order,  at 
&c.,  the  sum  of  5002.,  and  further  to  pay  to  the 
holder  of  the  warrants  annexed  on  presentment 
thereof,  aa  they  ahall  fall  due,  interest  on  the  said 
sum  of  5001  at  the  rate  of  hi.  per  cent,  per  annum." 
To  each  debenture  were  alHxed  several  warrants 
which,  differing  only  in  date,  ran  thus — "  The  Go- 
vernor and  Company  of  Copper  Miners  in  England. 
Warrant  for  12/.  10s.  for  one  half-year's  interest  on 
debenture  No.  5252,  due  the  ISth  of  July  1849. 
W  I,  Secretary."  There  waa  a  separate  warrant 
annexed  for  each  half-yearly  payment  of  interest 
that  would  fall  due  on  the  debenture.  When  pay- 
ment of  interest  was  demanded  the  warrant  for  the 
instalment  then  due  was  detached  and  presented 
separately  to  the  company's  bankers : — Held,  that 
the  separated  warrant  was  not  a  promiaaory  note  and 
did  not  require  any  stamp.  Enthoven  v.  Boyle  (in 
error),  21  Law  J.  Eep.  (N.S.)  C.P.  100  ;  13  Com. 
B.  Eep.  373. 

(5)  Oertaimiy  as  to  when  and  to  whom  payable. 

Declaration  by  the  plaintiff  as  payee,  against  the 
defendant  as  drawer  of  a  bill  of  exchange,  directed 
to  C  S,  and  requesting  him  niaiety  days  after  sight 
or  when  realized  to  pay  to  the  plaintiff  or  order  the 
sum  of  l,256t  10*.  id.  sterling,  value  received  : — 
Held,  in  arrest  of  judgment,  tiiat  the  time  of  pay- 
ment waa  altogether  uncertain,  and  therefore  that 
the  alleged  biU  waa  not  a  good  bill  of  exchange, 
according  to  the  cuatom  of  merchants.  Alexander 
V.  Thomas,  20  Law  J.  Rep.  (w.s.)  Q.B.  207  ;  16 
Q.B.  Rep.  333. 

Semhle — also,  that  it  would  have  been  equally  in- 
valid supposing  the  proper  construction  to  be  that  it 
was  payable  at  all  events  at  the  expiration  of  the 
stated  period  of  ninety  days.    Ibid. 

The  following  instrument  was  sued  upon  as  a 
promissory  note  by  the  plaintiff,  who,  at  the  time  of 


the  making  of  it,  and  from  thence  until  the  com- 
mencement of  the  action,  was  the  secretary  of  the 
Indian  Laudable  and  Mutual  Assurance  Society  : — 
"  Nine  months  alter  date  I  promiae  to  pay  to  the 
secretary  for  the  time  being  of  the  Indian  Laudable 
and  Mutual  Assurance  Society,  or  order,  company's 
rupees  20,000,  with  interest  at  6/.  per  cent,  per  an- 
num, and  I  hereby  depoait  in  his  hands  twenty-two 
Union  Bank  shares,  as  particularized  at  foot,  by  way 
of  pledge  or  security  for  the  due  payment  of  the 
said  sum  of  company's  rupees  20,000,  and  in  default 
thereof  hereby  authorize  the  said  secretary  for  the 
time  being  forthwith,  either  by  private  or  public  sale, 
absolutely  to  diapoae  of  the  said  bank  shares  so 
deposited  with  him,  and  out  of  the  proceeds  to  re- 
imburse himself  the  said  loan  of  company's  rupees 
20,000,  he  rendering  to  me  any  surplus,  and  I  hereby 
promise  to  make  good  whatever  may  be  wanting 
over  and  above  the  proceeds  of  such  sale  to  make 
up  the  full  amount  of  such  loan  and  interest  "  :^ 
Held,  that  the  promise  to  pay  contained  in  the  instru- 
ment was  a  floating  contingent  promise,  the  perform- 
ance of  which  was  to  be  made  to  a  person  to  be 
ascertained  ex  post  facto,  na,me\y,  the  secretary  when 
the  instrument  became  due,  and  therefore  that  the 
instrument  could  not  be  sued  upon  as  a  promissory 
note.  Storm  v.  Slirlimg,  23  Law  J.  Rep.  (n.s.)  Q.B. 
298  ;  3  E.  &  B.  832. 

Quare — whether  the  additional  promise  to  pay  the 
deficiency  in  the  event  of  a  aale  of  the  bank  shares 
deposited  as  a  security  proving  insulEcient,  rendered 
the  instrument  invalid  as  a  promiaaory  note.     Ibid. 

(c)  Imperfect  Instnmient — no  Drawer. 

A  parcel  delivered  to  a  railway  company  for  car- 
riage contained  9/.  10s.  in  cash,  and  an  instrument, 
bearing  a  bill  of  exchange  stamp,  in  the  following 
form : — "  Three  months  after  date  pay  to  me  the 
sum  of  \\l.  10s.,  value  received.  To  Mr.  Crutten- 
den,  &c.,"  and  written  acrosa  it  waa  an  acceptance 
by  Cruttenden.  The  parcel  waa  addressed  to  G,  a 
creditor  of  Cruttenden,  and  the  intention  waa  that 
G  should  put  his  name  to  the  instrument  as  drawer. 
In  the  course  of  transmission  the  parcel  waa  opened, 
and  the  instrument  and  the  money  it  contained  were 
abstracted  : — Held,  in  an  action  against  the  company 
for  the  loss,  that  the  instrument  was  a  ''writing," 
and  not  a  bill,  note,  or  security  for  money,  within 
the  meaning  of  the  Carriers  Act,  1 1  Geo.  4.  &  1 
Will.  4.  c.  68.  s,  1,  but  that  it  could  not  be  con- 
sidered of  value,  so  aa  under  that  section  to  exempt 
the  company  from  their  common  law  liability  as 
carriers.  Stoesaiger  v.  the  Souih-Eastem  Pail.  Co., 
23  Law  J.  Rep.  (n.s.)  Q.B.  293  ;  3  E.  &  B.  549. 

Semile — by  the  law  merchant  an  instrument  is  not 
a  bill  of  exchange  unless  it  has  a  drawer  and  drawee. 
Peto  V.  Meynolds,  23  Law  J.  Rep.  (n.s.)  Exch.  98  ; 
9  Exch.  Eep.  410. 

"  Cameroons,  September  3, 1862.  Exchange  for 
200/.  On  sight  of  this,  my  third  exchange,  the  first 
and  second  of  the  same  tenour  and  date  being  un- 
paid, please  to  pay  to  S.  M.  Peto,  Esq.,  or  order, 
200/.  sterling,  for  value  received,  and  place  the  same, 
by  letter  of  advice,  to  the  account  of  Alfred  Righton."' 
Acrosa  this  document,  Righton,  the  drawer,  had 
written  the  words,  "Accepted,  S.  Reynolds,  Esq., 
Shire  Lane,  Bedminster,  Bristol " : — Held,  by  Parke, 
B.,  Alderson,  B.  and  Martin,  B.,  that  if  the  de- 
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fendant,  by  acknowledging  himself  to  be  liable, 
ratified  the  act  and  authority  of  Righton,  the  docu- 
ment might  be  treated  as  a  promissory  note.  Ibid. 
Semble — that  the  document  had  not  an  address 
upon  it.     Ibid. 

(d)  Joint  or  Several. 

The  defendant  agreed  to  join  his  brother  in  making 
a  promissory  note  on  the  representation  that  one  R 
would  also  join,  and  that  he,  the  defendant,  should 
not  be  responsible  unless  R  also  joined.  The  de- 
fendant signed  the  note  jointly  with  his  brother  ;  R 
refused  to  sign,  and  the  brother,  without  the  defen- 
dant's knowledge,  delivered  the  note  to  the  plaintiff 
for  value: — Held,  that  the  defendant  was  not  liable 
on  the  note.  Awde  v.  Dixon,  20  Law  J.  Rep.  (n.s.) 
Exch.  295  ;  6  Exch.  Rep.  869. 

An  action  was  brought  upon  an  instrument,  in  the 
following  form,  dated  the  1st  of  August  1846: — 
"  We,  directors  of  the  Royal  Bank  of  Australia,  for 
ourselves  and  the  other  shareholders  of  the  said 
company  jointly  and  severally  promise  to  pay  to  G 
W  or  bearer,  on  the  1st  of  August  1861,  2002.  for 
value  received  on  account  of  the  company,"  signed 
by  three  directors.  The  defendants  were  two  direc- 
tors, one  of  whom  had  signed  the  instrument  in 
question,  and  four  of  the  shareholders  of  the  com- 
pany, which  was  an  unregistered  joint-stock  com- 
pany: — Held,  that,  assuming  the  directors  to  have 
authority  to  bind  the  company  by  such  an  instru- 
ment, the  whole  of  the  defendants  were  jointly  liable 
upon  it,  notwithstanding  that  it  purported  also  to 
bind  them  severally,  which  it  would  not  do,  and  not- 
withstanding that  the  note  was  not  given  in  the 
name  of  the  partnership  firm.  Maclae  v.  SuHier- 
lamd,  23  Law  J.  Rep.  (m.s.)  Q.B.  229  ;  3  E.  &  B.  ]. 

Annexed  to  this  note  were  coupons  for  the  pay- 
ment of  half  a  year's  interest  on  the  amount  secured 
by  the  note  in  each  successive  half  year  subsequent 
to  the  date  of  the  note  until  the  period  there  speci- 
fied for  payment : — Held,  that  these  coupons  could 
not  affect  the  legality  of  the  note.     Ibid. 

(c)  Bill  or  Note. 

An  instrument  was  drawn  in  the  following  form, 
"  Two  months  after  date  I  promise  to  pay  to  A  B 
or  order  99i.  16s.  H.  Ohver."  At  the  foot  it  was 
addressed  to  "  J.  E.  Oliver,"  and  across  it  was 
written,  "  Accepted  payable  S  &  A  Bankers,  Lon- 
don. E.  Oliver": — Held,  that  in  an  action  by  the 
payee  against  the  drawer  it  might  be  treated  and 
declared  upon  as  a  bill  of  exchange.  Lloyd  v.  Oliver, 
21  Law  J.  Rep.  (n.s.)  Q.B.  307;  18  Q-B.  Rep.  471. 

(B)  Stamp. 

[See  Statutes  16  &  17  Vict.  c.  59.  a.  19  ;  17  & 
18  Vict.  c.  83.  s.  1.] 

(a)  On  He-issue. 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant  pleaded  that  he 
accepted  for  the  accommodation  of  the  drawer,  that 
the  drawer  negotiated  the  bill  for  his  own  use,  and 
paid  it  when  it  became  due  ;  that  it  was  afterwards 
delivered  by  the  holder  to  the  drawer,  who  then, 
without  the  consent  of  the  defendant,  indorsed  it  to 
the  plaintiff,  without  having  it  re-stamped.  The 
bin,  on  being  produced  at  the  trial,  had  the  name  of 


the  drawer  on  the  back,  and  a  memorandum  of  the 
date  when  it  was  due  on  the  face  of  it ;  and  it  ap- 
peared that  the  drawer  delivered  it  to  the  plaintiff 
after  that  date  : — Held,  that  this  was  no  evidence  to 
go  to  the  jury  in  support  of  the  allegations  in  the 
plea,  that  the  bill  was  negotiated  by  the  drawer,  and 
paid  at  maturity, — commenting  on  Lazarus  v.  Cowie. 
Jewell  V.  Parr,  22  Law  J.  Rep.  (n.s.)  C.P.  253  ;  13 
Com.  B.  Rep.  909. 

Quoere — whether  the  plea  was  good.     Ibid. 

(5)  Foreign  or  Inland. 

Where  b  bill  of  exchange  drawn  in  blank  in  a 
foreign  country  was  sent  by  the  drawer  to  his  agent 
in  London  to  be  accepted  by  a  customer  of  the 
drawer  as  a  mode  of  payment  for  goods,  and  the 
agent,  without  any  authority  from  the  drawer,  filled 
it  up  and  induced  the  defendant,  who  was  not  a  cus- 
tomer of  the  drawer,  to  accept  it,  and  afterwards,  in 
fraud  of  the  drawer,  indorsed  it  to  the  plaintiffe  for 
value, — Held,  that  the  bill  being  drawn  partly 
abroad  and  partly  in  this  country  did  not  require  a 
stamp.  BarTcer  v.  Sterne,  23  Law  J.  Rep.  (n.s.) 
Exch.  201 ;  9  Exch.  Rep.  684. 

(C)  Altbramon. 
(a)  WTien  material. 
A  note  was  made  payable  five  months  after  date 
with  lawful  interest,  and  afterwards  and  before  the 
note  became  due,  the  words  "  interest  to  be  paid  at 
61.  per  cent,  per  annum  "  were  written  in  the  corner 
of  it  without  the  consent  of  the  maker ; — Held,  in 
an  action  by  the  payee  against  the  maker,  that  there 
was  a  material  alteration  of  the  note,  and  that  the 
plaintiff  was  not  entitled  to  recover  in  the  action. 
Warrington  v.  Early,  23  Law  J.  Rep.  (n.s.)  Q.B. 
47  ;  2  E.  &  B.  763. 

(6)  Operating  as  a  DiscJia/rge  of  Liability. 

Where  a  bill  of  exchange  was,  ivithout  the  privity 
of  the  acceptor,  altered  by  inserting  the  words 
"payable  at  A,"  and  afterwards  indorsed  to  the 
plaintiff  for  value,  who  took  it  bond  fide  and  with- 
out knowledge  of  the  alteration,  it  was  held  that  this 
was  a  material  alteration  which  discharged  the  ac- 
ceptor. Burchfield  v.  Moore,  23  Law  J.  Rep.  (n.s.) 
aB.  261;  3E.&B.  683. 

The  plaintiff's  remedy  in  such  a  case  is  confined 
to  a  right  to  recover  the  consideration  for  the  bill  as 
between  himself  and  his  immediate  indorser  ;  and  a 
similar  remedy  may  be  resorted  to  between  all  prior 
parties  to  the  bill  until  the  party  is  reached  through 
whose  fraud  or  laches  the  alteration  was  made.  Ibid. 

The  maker  of  a  promissory  note  is  discharged 
from  his  liability  by  any  alteration  of  the  note, 
wherever  the  altered  instrument,  if  genuine,  would 
operate  differently  from  the  original  instrument, 
whether  the  alteration  be  or  be  not  to  his  prejudice. 
Gardner  v.  Walsh,  24  Law  J.  Rep.  (N.a)  Q.B.  285. 

A  being  indebted  to  the  plaintiffs,  it  was  arranged 
between  them  that  B  and  the  defendant  should  join 
as  her  sureties  in  a  promissory  note  for  the  amount 
payable  to  the  plaintiffs.  The  defendant,  in  igno- 
rance of  the  arrangement  that  B  should  sign  the 
note,  signed  a  joint  and  several  note  for  the  amount 
together  with  A,  and  as  her  surety.  The  note  so 
signed  was  then  handed  to  the  plaintiffs,  who  pro- 
cured it  to  be  signed  by  B,  without  the  defendant's 
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consent  or  knowledge: — Held,  that,  assuming  the 
note  to  have  been  completely  issued  when  it  was 
signed  by  B,  this  was  an  alteration  of  the  note  and 
of  the  defendant's  liability  in  a  material  point,  and 
that  the  defendant  was  consequently  discharged  ; 
overruling  Cotton  v.  Simpson.    Ibid. 

(D)    AOOEPTANOE. 
(a)  What  amownts  to, 

A  person  who  accepts  a  bill  addressed  to  himself 
and  others  is  individually  liable.  Owen  v.  Van  Uster, 
20  Law  J.  Rep.  (u.s.)  C.P.  61;  10  Com.  B.  Eep. 
318. 

Where  a  bill  was  addressed  to  a  mining  company 
and  accepted  by  the  defendant  as  manager,  and  it 
was  shewn  that  he  and  three  others  had  agreed  to 
form  the  company,  and  that  the  mine  had  been 
worked  on  the  footing  of  that  agreement, — Held, 
that  the  defendant  was  individually  liable  on  the 
bill  as  a  member  of  the  company.  The  case  of  Vice 
V.  Lady  Anson,  7  B.  &  C.  409;  6  Law  J.  Eep. 
K.B.  24,  commented  upon.     Ibid. 

A  bill  of  exchange  drawn  upon  a  completely 
registered  joint-stock  company  by  its  corporate 
name,  was  accepted  as  follows : — "  Accepted  J  B 
and  E  N,  directors  of  the  C  Company,  appointed  to 
accept  this  bill."  J  B  and  E  N  were,  in  fact, 
directors  of  the  company.  The  corporate  seal, 
having  the  name  of  the  company  inscribed,  was  also 
affixed  to  the  bill,  and  it  was  countersigned  by  the 
secretary : — Held,  that  the  bill  of  exchange  was 
sufficiently  expressed  to  be  accepted  by  J  B  and  E 
N  on  behalf  of  the  company  within  7  &  8  Vict. 
c.  110.  s.  45.  Salford  v.  Cameron's  Coaibrook 
Steam  Coal  a/nd  Swansea  and  Louglior  Rail.  Co., 
20  Law  J.  Eep.  (n.s.)  Q.B.  160;  16  Q.B.  Rep. 
442. 

A  bill  of  exchange,  drawn  on  a  completely  regis- 
tered joint-stock  company  by  its  corporate  name, 
was  accepted  by  two  of  the  directors  of  the  company 
as  follows: — "Accepted,  J  B  and  E  N,  directors  of 
the  C  Company,  appointed  by  resolution  to  accept 
this  bill."  The  bill  was  sealed  with  the  corporate 
seal,  having  the  corporate  name  of  the  company 
circumscribed,  and  was  countersigned  by  the  secre- 
tary : — Held,  in  an  action  upon  the  bill  against  the 
company,  that  the  bill  sufficiently  expressed  upon 
the  face  of  it  that  it  was  accepted  on  behalf  of  the 
company  within  the  45th  section  of  the  7  &  8  Vict. 
c.  110,  and  that  the  company  were  liable  upon  the 
bill.  Ed/iBojrds  v.  Cameron's  OoalhrooTc  Steam  Coal 
and  Swa/nsea  and  Loughor  Bail,  Co.,  6  Exch.  Rep. 
269. 

A  bill  of  exchange,  directed  to  the  defendant  thus: 
"  To  J  D,  Purser,  West  Downs  Mining  Company," 
was  accepted  by  him  in  these  terms :  "  J  D,  accepted 
per  proc.  West  Downs  Mining  Company."  J  D 
was  a  member  of  the  company,  but  was  not  autho- 
rized to  accept  bills  on  their  behalf: — Held,  that  he 
was  personally  liable.  NicholU  v.  Diamond,  23 
Law  J.  Eep.  (n.s.)  Exch.  1;  9  Exch.  Eep.  154. 

(5)  In  hlanh. 

The  defendant,  being  in  execution  for  a  debt, 
signed  a  blank  promissory  note  in  July  1846,  and 
delivered  it  to  the  attorney  for  the  execution  credi- 
tor,and  was  thereupon  released.  In  1851  he  became 
bankrupt,  and  obtained  his  certificate  on  the  12th  of 


May.  On  the  20th  of  October  1852  the  note  was 
filled  up  and  made  payable  at  one  month  after  date, 
and  indorsed  to  the  plaintiff.  To  an  action  upon 
the  note,  the  defendant  pleaded  that  he  did  not 
make  the  note,  and  his  certificate  under  the  bank- 
ruptcy. The  jury  found  that  the  note  had  been 
filled  up  within  a  reasonable  time : — Held,  that  the 
defendant  was  liable,  and  that  the  certificate  aflxirded 
no  defence.  Temple  v.  PiMm,  22  Law  J.  Eep. 
(n.s.)  Exch.  151;  8  Exch.  Rep.  389. 

The  defendant,  in  1840,  gave  S,  for  value,  his 
acceptance  in  blank,  on  a  5s.  stamp.  S,  in  1852, 
and,  as  the  jury  found,  not  within  a  reasonable  time, 
filled  in  his  own  name  as  drawer,  for  200Z.  at  five 
months.  The  defendant,  being  sued  on  the  bill  by 
an  innocent  indorsee  for  value,  pleaded,  first,  that  he 
did  not  accept;  secondly,  the  Statute  of  Limitations : 
— Held,  that  the  plaintiff  was  entitled  to  the  verdict 
on  both  issues,  notwithstanding  the  finding  of  the 
jury.  Montague  v.  Perhins,  22  Law  J.  Eep.  (n.s.) 
C.P.  187. 

In  a  suit  for  the  administration  of  the  estate  of  a 
deceased  person  a  claim  was  made,  by  the  holder  of 
a  bill  of  exchange,  to  be  admitted  as  a  creditor,  but 
it  being  proved  that  the  holder,  who  was  indorsee  of 
the  bill,  and  was  aware  of  the  fact  of  the  acceptance 
being  in  blank,  it  was  held  he  must  be  taken  to 
have  had  as  full  knowledge  of  the  circumstances  of 
the  origin  of  the  bill  as  he  might  have  acquired  if  he 
had  made  proper  inquiry;  and  therefore,  affirming 
the  certificate  of  the  chief  clerk  of  one  of  the  Vice 
Chancellors  and  the  decision  of  his  Honour  refusing 
to  disturb  the  same,  the  claim  was  disallowed.  Hatch 
V.  Searles,  24  Law  J.  Rep.  (n.s.)  Chanc.  22;  2  Sm. 
&  G.  147. 

(c)  Payable  at  Ba/iiker's. 

If  a  bill  of  exchange,  made  payable  to  order,  be 
accepted  payable  at  the  acceptor's  bankers,  and  the 
indorsement  of  the  payee  be  forged,  and  the  bankers 
pay  the  bill  to  a  party  presenting  it  for  payment, 
they  are  guilty  of  no  breach  of  duty  towards  the  ac- 
ceptor in  making  the  payment ;  but  they  are  not  at 
liberty  to  charge  the  amount  of  the  bill  in  account 
against  him,  although  the  payee  be  a  stranger  to 
them,  and  they  have  no  immediate  means  of  ascer- 
taining the  genuineness  of  his  handwriting,  and  have 
dealt  with  the  bill  in  the  ordinary  course  of  busines?. 
Rdbwrts  v.  Tucker  (in  error),  20  Law  J.  Rep.  (n.s.) 
a-B.  270;  .16  Q.B.  Rep.  S60. 

Semble — that  bankers  have  a  reasonable  time  to 
inquire  into  the  genuineness  of  the  indorsements  of 
strangers  necessary  to  make  out  the  title  to  the  bill. 
Ibid. 

{d)  Revocation  or  Cancellation. 
[See^os*,  (G)  Discharge  from  Liability.] 

(e)  Evidence  of. 
To  an  action  by  an  indorsee  against  the  acceptor 
of  a  bill  of  exchange  at  four  months,  dated  the  9th 
of  November,  1850,  the  defendant  pleaded  that  he 
was  an  infant  when  he  accepted.  It  was  proved  that 
the  acceptance,  which  was  not  dated,  was  written  by 
the  defendant,  that  all  the  parties  to  the  bill  resided 
in  London,  and  that  the  defendant  came  of  age  on 
the  11th  of  March,  1851  :_HeId,  that  the  jury 
might  on  this  evidence  find  for  the  defendant,  as  the 
proper  inference  from  it  was,  that  the  bill  was  ao- 
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cepted  shortly  after  it  was  drawn.  Roberta  v.  Bethell, 
22  Law  J.  Rep.  (n.s.)  C.P.  69;  12  Com.  B.  Rep. 
778. 

Where,  in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  plea,  non  acceptavit,  the  defendant's 
attorney  signed  an  admission  that  the  acceptance 
was  in  the  handwriting  of  the  defendant,  without 
adding  the  usual  clause,  "  saving  all  just  exceptions 
to  the  admissibility  of  evidence," — Held,  that  the 
jury  were  warranted  in  finding  for  the  plaintiff,  not- 
withstanding the  non-production  of  the  bill.  Chap- 
lin V.  Levy,  23  Law  J.  Rep.  (tf.S.)  Exch.  117;  9 
Exch.  Rep.  531. 

(E)  Transfer. 

[See^os*,  (N)  Sale  of  Bills.] 

(a)  In  general. 

The  rule  laid  down  in  the  cases  of  Gill  v.  Ctibitt 
(3  B.  &  C.  466)  and  Down  v.  HaMng  (4  B.  &  C. 
330),  that  the  negligence  of  a  party  taking  a  nego- 
tiable instrument  fixes  him  with  the  defective  title 
of  the  party  passing  it,  observed  upon,  and  those 
cases  declared  to  be  no  longer  law.  icmi  of  Bengal 
y.  Macleod,  5  Moore,  Ind.  App.  i. 

(b)  Indorsement  in  blank. 

Where  a  hill  of  exchange  is  indorsed  in  blank,  and 
is  transferred  by  the  indorsee  by  delivery  only,  with- 
out  any  fresh  indorsement,  the  transferee  takes  as 
against  the  acceptor  any  title  which  the  intermediate 
indorsee  possesses.  Fairclough  v.  Pavia,  23  Law  J. 
Rep.  (n.s.)  Exch.  215;  9  Exch.  Rep.  690. 

(c)  Eestricted  Indorsement. 

Bill  of  exchange  drawn  by  M,  under  the  name  of 
M  &  Co.,  upon  and  accepted  by  J  &  Co.,  payable 
six  months  after  sight  to  order  of  M,  and  by  M  in- 
dorsed to  B,  and  by  B  indorsed  to  C,  "  value  in  ac- 
count with  the  Oriental  Bank,"  and  by  C  indorsed  to 
S.  Action  by  S,  as  indorsee,  against  M,  as  drawer, 
upon  the  bUI  being  dishonoured.  Demurrer,  that  the 
indorsement  preceding  that  to  S  was  restrictive : — 
Held,  by  the  Supreme  Court  of  Hong  Kong,  that 
there  was  nothing  upon  the  indorsement  by  B  to 
preclude  C,  the  restricted  indorsee,  from  making  an 
assignment  of  the  bill,  so  as  to  give  the  subsequent 
indorsee  a  right  of  action  for  the  benefit  of  the  re- 
straining indorser,  or  cestui  que  trust,  as  the  case 
may  be.  Such  decision,  on  appeal,  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council.  Murrow 
T.  Stuart,  8  Moore,  P.C.C.  267. 

(d)  Without  Indorsement. 

W,  being  the  representative  of  a  deceased  holder 
of  a  bill  of  exchange,  requested  R,  who  had  guaran- 
teed the  payment,  to  see  it  paid.  R.  employed  the 
plaintiff  to  sue  upon  it  in  his  own  name,  and  informed 
W  of  the  fact,  saying  that  he  required  the  bill  to  de- 
liver to  the  plaintiff  for  that  purpose.  W  thereupon 
gave  the  bill  to  R,  who,  after  making  a  copy  in  his 
presence,  gave  it  back,  saying  it  would  be  safer  in 
the  hands  of  W  until  it  was  wanted.  The  copy  was 
then  delivered  to  the  plaintiff,  who  commenced  the 
present  action.  W  shortly  afterwards  delivered  the 
bill  to  his  own  attorney  to  take  such  steps  as  he 
might  judge  necessary  and  get  the  money,  and  the 
bill  was  subsequently  given  to  the  plaintiffi  The  de- 
fendant pleaded  a  denial  of  the  indorsement,  and 


that  the  plaintiff  was  not  the  holder  of  the  bill  at  the 
commencement  of  the  suit:  —  Held,  that  as  the 
plaintiff  had  no  interest  in  nor  actual  possession  of 
the  bill,  nor  any  constructive  possession  thereof,  inas- 
much as  neither  R  nor  W  was  his  agent,  the  defen- 
dant was  entitled  to  the  verdict  upon  both  pleas. 
Errnnet  v.  Tottenham,  22  Law  J.  Rep.  (n.s.)  Exch. 
281;  8  Exch.  Rep.  884. 

(e)  Delivery  for  special  Purpose. 

A,  being  the  payee  and  holder  of  a  bill  of  exchange, 
wrote  his  name  upon  it,  and  gave  it  to  B  for  the  pur- 
pose of  getting  it  discounted.  B  never  paid  any 
money  in  respect  of  the  bill,  but  kept  it  until  it  was 
overdue,  when  he  delivered  it  to  C  vrithout  receiving 
any  value  for  it : — Held,  that  there  was  no  indorse- 
ment by  A  to  B.  Lloyd,  r.  Howard,  20  Law  J.  Rep. 
(if.s.)  Exch.  1;  IS  Q.B.  Rep.  995. 

Qucere whether  there  was  any  indorsement  by  B 

to  C.     Ibid. 

Where  E  wrote  his  name  on  the  back  of  a  bill  of 
exchange,  and  delivered  it  to  B  to  get  it  discounted, 
and  B  deposited  it  with  T,  receiving  from  him  a 
memorandum  that  certain  goods  and  chattels  enu- 
merated, and  amongst  them  the  bill  in  question, 
would  be  sold  if  not  redeemed  within  a  specified 

time, Held,  that  there  was  an  indorsement  of  the 

bill  from  E  to  T.  Barber  v.  Richards,  20  Law  J. 
Rep.  (n.s.)  Exch.  135;  6  Exch.  Rep.  63. 

(/)  After  Matv/rity. 

[See  Jewell  v.  Parr,  ante,  (B)  Stamp  (a).] 

The  right  of  an  indorsee  of  an  overdue  bill  of  ex- 
change to  sue  the  acceptor  is  not  defeated  by  the 
existence  of  a  debt  due  from  the  drawer  to  the  ac- 
ceptor, and  notice  by  the  latter  to  the  drawer,  before 
indorsement,  of  his  election  to  set  off  the  amount 
against  the  bill;  nor  is  the  indorsee  of  such  overdue 
biU  of  exchange  affected  by  the  existence  of  a  right 
of  set-off  as  between  the  acceptor  and  the  drawer, 
although  the  bill  was  indorsed  without  value  and  for 
the  purpose  of  defeating  the  set-off.  Quids  v.  Sar- 
mo»,  24  Law  J.  Rep.  (n.s.)  Exch.  66;  10  Exch. 
Rep.  572. 

Therefore,  where  to  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  the  defen- 
dant pleaded  that  after  the  bill  became  due,  and  be- 
fore indorsement,  the  drawer  was  indebted  to  the 
defendant  in  a  sum  exceeding  the  amount  of  the  bill, 
and  that  the  drawee,  in  order  to  defraud  the  defen- 
dant and  in  collusion  with  the  plaintiff,  indorsed  the 
bill  to  the  plaintiff  after  it  became  due,  in  order  to 
enable  him  to  sue  the  defendant  on  it,  and  without 
consideration,  and  that  the  plaintiff  sued  merely  as 
the  agent  of  the  drawer  and  in  collusion  with  him, 
and  that  the  sum  due  from  the  drawer  to  the  defen- 
dant had  not  been  paid, — Held,  that  the  plea  was 
no  answer  to  the  action.     Ibid. 

It  is  no  defence  to  an  action  against  the  acceptor 
of  a  bill  of  exchange  that  the  bill  was  given  for  bets 
on  horse-races  made  by  the  drawer  as  the  acceptor's 
agent,  but  paid  by  him  without  the  acceptor's  re- 
quest.    Ibid. 

(F)  Accommodation  Bills. 
In  an  action  by  an  indorsee  against  the  accommo- 
dation acceptor  of  a  bill,  it  is  not  a  good  defence  to 
the  further  maintenance  that,  after  action  brought. 
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the  drawer  paid  the  amount  of  the  bill  and  interest 
to  the  indorsee,  under  a  Judge's  order  in  another  ac- 
tion brought  by  the  indorsee  against  the  drawer. 
EamdaU  v.  Moon,  21  Law  J.  Eep.  (w.s.)  C.P.  226; 
12  Com.  B.  Eep.  261. 

An  indorsee  for  value  of  an  accommodation  bill, 
without  notice  that  it  is  one  of  that  description,  may, 
notwithstanding  notice  subsequently  acquired,  re- 
lease the  drawer  without  releasing  the  acceptor. 
Ex  pwrte  Qraham  in  re  Black,  5  De  Gex,  M.  &  G. 
3S6. 

(G)  Discharge  fbom  Liability  on. 
[Seeawie,  (C)  Alteratiom,  (6).] 
{a)  By  Payment. 
The  first  count  was  on  a  promissory  note  of  the 
defendant  for  6002.,  dated  the  7th  of  December  1 845 ; 
second  count  on  a  similar  note,  dated  the  20th  of 
January  1846,  both  payable  on  demand  to  J.  Clark, 
the  testator;  third  count,  money  lent;  fourth  count, 
account  stated.  Pleas  to  the  first  and  second  counts, 
first,  payment;  second,  that  after  the  making  of  the 
notes,  and  before  demand  of  the  principal  or  interest, 
and  before  any  breach  of  the  promises,  J.  Clark  ex- 
onerated and  discharged  the  defendant  froAi  payment 
of  the  notes;  third,  that  after  making  the  notes  it  was 
agreed  between  J.  Clark  and  the  defendant  that  the 
latter  should  purchase  with  his  own  money  a  piece  of 
paper  marked  with  a  1  Of.  receipt  stamp,  and  should 
fill  up  and  write  on  it  thus :_"  Hull,  Feb.  16, 1846. 
— Received  of  R.  Dauber  (the  defendant)  the  sum 
of  1,0802.,  being  the  principal  and  interest  on  two 
notes,  dated  December  1845  and  January  1846,  in 
full  of  all  demands ;' '  that  the  defendant  should  suffer 
J.  Clark  to  sign  his  name,  and  that  such  purchase  of 
the  paper  and  such  writing  out  and  filling  up,  arid 
permitting  J.  Clark  to  sign  it,  should  be  accepted  by 
J.  Clark  in  full  satisfaction  and  discharge  of  the  said 
causes  of  action.  Fourth  plea,  to  the  third  and  fourth 
counts,  non  assumpsit;  fifth,  to  the  same,  payment; 
sixth,  to  the  same,  the  Statute  of  Limitations;  se- 
venth, to  the  same,  a  similar  plea  to  the  third  plea. 
In  1835  J.  Clark  agreed  to  lend  the  defendant  1,0002. 
on  receiving  two  promissory  notes  for  5002.  each. 
The  notes  were  given,  and  the  interest  thereupon 
regularly  paid  by  the  defendant  to  J.  Clark,  who  on 
receiving  it  was  in  the  habit  of  indorsing  a  memoran- 
dum on  the  back  of  the  notes.  The  back  of  the 
notes  being  at  length  entirely  covered,  J.  Clark  pro- 
posed that  the  notes  should  be  cancelled  and  others 
substituted,  which  was  accordingly  done  and  the  notes 
in  question  given  by  the  defendant.  In  February 
1846  J.  Clark,  expressing  a  wish  to  make  the  defen- 
dant a  present  of  the  1,0002.,  directed  him  to  buy  a 
1  Os.  stamp  and  draw  out  a  receipt  for  1,0002.,  and  802. 
for  interest,  which  having  been  done  and  the  receipt 
having  been  signed  by  Clark,  no  further  interest  was 
paid.  J.  Clark  subsequently  died,  having  previously 
bequeathed  the  notes  in  question  to  his  executors, 
with  certain  directions  as  to  the  investment  of  the 

proceeds: Held,  first,  that  the  transaction  did  not 

amount  to  a  payment  of  the  notes.  Secondly,  that 
the  third  and  seventh  pleas  were  not  supported. 
Thirdly,  that  the  second  plea  of  discharge  was  proved; 
that  a  liability  on  a  bill  of  exchange  may  be  dis- 
charged by  parol,  whether  between  immediate  or 
intermediate  parties;  and  that  the  same  rule  applies 
to  promissory  notes;  and,  therefore,  that  the  second 


plea  was  good  on  motion  for  judgment  Turn  ohsicmte 
veredicto.  Lastly,  that  the  giving  of  the  receipt  was 
not  a  part  payment  or  acknowledgment  of  the  debt, 
so  as  to  take  the  case  out  of  theStatute  of  Limitations; 
and  that  the  renewal  of  the  two  notes  in  January 
1846  could  not  be  considered  as  a  promise  so  as  to 
render  the  defendant  liable  by  a  new  promise  to  pay 
the  original  notes.  Foster  v.  Dawber,  20  Law  J.  Rep. 
(U.S.)  Exch.  305;  6  Exch.  Rep.  839. 

The  indorsee  of  a  bill  of  exchange  is  entitled  to 
proceed,  in  an  action  against  the  acceptor,  for  the 
recovery  of  costs,  though,  pending  the  action,  pay- 
ment in  full  satisfaction  of  the  amount  of  the  bill 
with  interest,  and  all  monies  due  thereon,  be  made 
by  another  party  to  the  bill  and  accepted  by  the 
plaintiff.  Goodmn  v.  Cremer,  22  Law  J.  Eep.  (n.s.) 
Q.B.  30;  18  Q.B.  Eep.  757. 

Where,  therefore,  to  a  declaration  against  the  ac- 
ceptor of  a  bill  of  exchange  for  492.  16*.  indorsed  by 
W  T  to  the  plaintiff,  the  defendant  pleaded,  first, 
non  accepit;  secondly,  {pwis  darrein  continuance), 
that  after  the  pleading  of  the  first  plea  W  T  had  paid 
to  the  plaintiff,  then  being  the  holder  of  the  bill,  and 
the  plaintiff  had  accepted  602.,  being  the  full  amount 
of  the  bill  and  aU  interest  due  thereon,  in  full  satis- 
faction and  discharge  of  the  said  bill,  and  of  all  monies 
due  and  payable  on  account  and  in  respect  thereof, 
— Held,  on  demurrer,  that  the  plea  was  no  bar  to  the 
further  continuance  of  the  action.     Ibid. 

(5)  By  cancelling  Acceptance. 

A  S,  a  merchant  residing  at  Trieste,  in  November 
1841,  drew  upon  Messrs.  D  &  Co.,  the  defendants, 
merchants  residing  in  Liverpool,  a  number  of  bills 
in  two  parts,  and  requested  them  to  accept  and  send 
them  to  Messrs.  Glyn  &  Co.  the  London  bankers  of 
the  defendants,  to  be  held  by  them  at  the  disposition 
of  the  holders  of  the  seconds.  The  seconds  were 
negotiated  at  Trieste  and  other  places,  and  were  ad- 
dressed at  the  foot  to  Messrs.  D  &  Co.  (the  defen- 
dants), payable  in  London,  the  firsts  with  Messrs. 
Glyn  &  Co.  Messrs.  D  &  Co.  wrote  across  the  bills 
a  memorandum  of  acceptance  and  transmitted  them 
to  Messrs.  Glyn  &  Co.,  to  be  held  at  the  disposition 
of  the  holders  of  the  seconds,  and  by  letters  dated 
the  3rd  of  December  and  the  8th  of  December, 
informed  A  S  of  what  they  had  done.  At  the  time 
the  firsts  were  so  remitted  to  Messrs.  D  &  Co.  A  S 
had  sent  the  seconds  to  Messrs.  F  &  Co.  of  Paris,  for 
discount,  but  they  declined  to  discount  them,  and 
they  were  received  back  by  A  S  on  the  8th  and  13th 
of  December,  and  then  cancelled  by  him.  On  the 
4th  of  December  A  S  wrote  to  Messrs.  Glyn  &  Co. 
requesting  them  to  hand  to  Messrs.  D  &  Co.  all  the 
firsts  so  drawn  by  him  upon  them  and  handed  to 
Messrs.  Glyn  &  Co.  as  before  mentioned.  He  also 
wrote  to  Messrs.  D  &  Co.  to  request  them  to  instruct 
Messrs.  Glyn  &  Co.  to  return  all  thesaid  firsts  which 
remained  on  their  hands.  On  the  7th  of  December 
A  S  wrote  to  Messrs.  D  &  Co.  that  he  bad  annulled 
the  previous  instructions  to  Messrs.  Glyn  &  Co.,  and 
he  requested  Messrs.  D  &  Co.  to  replace  the  firsts 
in  the  hands  of  Messrs.  Glyn  &  Co.  to  be  held  as 
before.  Messrs.  Glyn  &  Co.,  on  the  15th  of  Decem- 
ber, remitted  the  bills  to  Messrs.  D  &  Co.  pursuant 
to  the  letter  of  the  4th ;  and  Messrs.  D  &  Co.  on  the 
16th  cancelled  the  acceptances.  On  the  18th  of 
December  Messrs.  D  &  Co.,  after  the  receipt  of  the 
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letter  of  the  "th  of  December,  wrote  as  follows : — 
"  Aa  we  stated  on  the  16th,  the  firsts  of  your  drafts, 
which  Glyn  &  Co.  returned  to  us,  were  immediately 
cancelled,  and  it  would  hardly  do  therefore  to  re- 
issue them  in  their  present  state;  but  we  have  to-day 
written  to  GIjti  &  Co.  explaining  this,  and  request- 
ing them  to  refer  the  holders  of  the  seconds  to  us 
when  they  are  presented  to  them."  On  the  21st, 
2"2nd,  and  23rd  of  December  A  S  issued  what  pur- 
ported to  be  seconds  to  intermediate  indorsees,  fi-om 
whom  the  plaintiffs  afterwards  received  them  for 
value  in  due  course  of  business,  the  said  intermediate 
indorsees  having  no  knowledge  of  the  correspondence 
except  that  A  S  represented  to  them  that  the  firsts  had 
been  accepted : — Held,  in  an  action  by  the  holders 
against  Messrs.  D  &.  Co.,  that  the  acceptances  were 
cancelled  b_v  the  letter  of  the  4th  of  December  being 
acted  upon  according  to  the  intention  of  the  drawer, 
and  that  the  subsequent  indorsements  of  the  new 
seconds  to  the  plaintiff  conferred  no  right  against 
Messrs.  D  &  Co.  Ealli  v.  Denistoun,  2frLaw  J.  Eep. 
(n.s  )  Exch.  278;  6  Exch.  Rep.  483. 

QtuBre — whether  the  letter  of  the  18th  of  Decem- 
ber amounted  to  a  fresh  acceptance;  but  held,  that 
if  it  did,  the  defendants  having  pleaded  the  facts  as 
above  stated,  such  firesh  acceptance  should  have  been 
new  assigned.     Ibid. 

(c)  By  giving  Time. 

To  a  declaration  by  the  payee  against  one  of  two 
makers  of  a  joint  and  several  promissory  note  pay- 
able on  demand,  the  defendant  pleaded  that  he  made 
the  note  as  surety  and  for  the  accommodation  of  F, 
his  co-maker,  and  that  there  never  was  any  value  or 
consideration  for  the  defendant  making  or  paying  the 
said  note,  all  which  had  always  been  known  to  the 
plaintiff;  and  averred  that  after  the  note  had  become 
due  and  payment  had  been  demanded  of  F,  the 
plaintiff,  being  the  holder,  gave  time  to  F,  without 
the  consent  of  the  defendant.  After  verdict  for  the 
defendant  on  this  plea, — Held,  that  it  was  no  answer 
to  the  action.  Manley  v.  Boycot,  21  l.aw  J.  Eep. 
(N.s.)  Q.B.  265;  2  E.  &  B.  46. 

The  bond  fide  holder  of  a  bill  or  note  cannot  be 
prejudiced  in  the  rights  which  he  has  according  to 
the  terms  of  the  instrument,  by  knowledge  that  the 
acceptor  or  maker  is  surety  for  another,  where  there 
is  no  specific  agreement,  at  the  time  when  he  takes 
the  instrument,  to  receive  it  from  the  acceptor  or 
maker  as  a  surety  only.     Ibid. 

Quare — whether  if  such  a  contemporaneous  agree- 
ment be  proved,  the  acceptor  or  maker  is  dischaged 
by  time  being  given  to  his  principal.     Ibid, 

(H)  Eetirisg  Bills. 

According  to  the  ordinary  meaning  of  the  word 
*' retire"  aa  applied  to  a  bUl  of  exchange,  the  retiring 
of  a  bill  at  maturity  by  an  acceptor  takes  it  entirely 
out  of  circulation;  but  if  an  indorser  "retires"  it,  he 
merely  withdraws  it  from  circulation  as  far  as  he 
himself  is  concerned,  and  may  hold  it  with  the  same 
remedies  as  if  he  had  paid  the  amount  in  due  course 
to  his  indorsee.  Elsam  v.  Denny,  23  Law  J.  Rep, 
(U.S.)  C.P.  190;  15  Com.  B.  Rep.  S7. 

(I)    CONSIDEEATION. 

[See  Usury.] 
Assumpsit  on  a  bill  of  exchange,  drawn  by  E  A  B, 


and  accepted  by  the  defendant,  payable  to  the  order 
of  the  drawer,  and  by  E  A  B  indorsed  to  W  C,  who 
indorsed  the  same  to  the  plaintiff.  Plea,  that  the 
bill  was  drawn  for  the  accommodation  of  the  defen- 
dant, and  for  the  purpose  of  getting  it  discounted, 
and  was  indorsed  in  blank  and  delivered  to  the 
defendant;  that  before  the  biU  became  due  the 
defendant  delivered  it  to  W  M,  who  received  and 
held  it  for  the  special  purpose  of  getting  it  discounted 
for  the  defendant,  and  paying  over  the  proceeds  to 
the  defendant  or  of  returning  the  same;  that  W  M  did 
not  get  the  bill  discounted,  or  pay  over  any  proceeds 
to  him,  or  return  the  bill,  but  delivered  the  same  to 
W  C  for  the  purpose  of  his,  W  C's,  discounting  it; 
that  W  C,  in  violation  of  the  said  purpose  and 
against  good  faith,  without  the  authority  or  know- 
ledge of  the  defendant  or  of  W  M,  without  any  con- 
sideration or  value  whatever  for  the  said  indorsement, 
afterwards  indorsed  the  bill  to  the  plaintiff;  and 
that  there  never  was  any  value  or  consideration  for 
the  defendant's  acceptance,  or  the  said  indorsements. 
On  the  part  of  the  defendant  evidence  was  given 
shewing  that  the  bill  was  drawn  as  an  accommoda- 
tion bill,  and  that  M  had  received  it  in  the  manner 
and  for  the  purpose  alleged  in  the  plea;  that  he  had 
indorsed  it  to  \V  C  for  the  purpose  of  his  getting 
it  discounted,  who  promised  to  do  so,  and  to  pay  over 
the  money  at  a  stated  time  and  place;  that  W  C 
failed  to  perform  his  promise,  and  had  never  paid 
over  any  money  on  account  of  the  bill : — Held,  that 
from  such  evidence,  the  truth  of  the  allegations  in 
the  plea  as  to  the  indorsement  of  the  bill  to  the 
plaintiff  having  been  against  good  faith  and  without 
value,  might  be  inferred,  and,  therefore,  that  sufficient 
was  shewn  to  cast  on  the  plaintiff  the  onus  of  proving 
that  he  had  given  value  for  the  bill,  and  in  the 
absence  of  such  proof  to  entitle  the  defendant  to  a 
verdict  in  his  favoxir.  Smith  v.  Braine,  20  Law  J, 
Eep,  (N.S.)  Q.B.  201;  16  Q.B.  Rep,  244. 

A  plea  to  an  action  on  a  promissory  note  alleging 
'*  that  the  note  was  given  without  consideration," 
and  stating  "that  it  was  obtained  from  the  defendant 
upon  a  representation  by  the  plaintiff  that  a  sum  of 
money  was  owing  from  the  defendant  to  the  plaintiff 
by  virtue  of  an  indenture,  whereas  no  such  sum  was 
owing,"  is  a  good  plea  of  no  consideration,  without 
alleging  that  the  representation  was  made  "fraudu- 
lently," or  that  it  was  a  representation  of  a  matter 
of  fact.  SouthaU  v.  Bigg  and  Forman  v.  Wright, 
20  Law  J.  Eep.  (s.s)  C.P.  145;  11  Com.  B.  Rep. 
481. 

Such  a  plea,  with  the  addition  of  the  word  "frau- 
dulently" in  the  statement  of  the  misrepresentation, 
is  sufficiently  proved  by  a  finding  that  the  note  was 
given  upon  the  faith  of  an  inniicent  misrepresentation 
of  a  matter  of  law  by  the  plaintiff,  and  the  word 
"fraudulently"  may  be  rejected  as  surplusage. 
Ibid. 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  it  was 
made  by  the  defendant  at  the  request  of  the  plaintiff, 
as  a  collateral  security  for  a  debt  due  from  J  B  to 
the  plaintiff,  and  that  the  defendant  was  not  liable 
to  pay  the  debt  or  to  give  the  note  as  security,  and 

that  there  was   no  other   consideration  : Held,  a 

gond  plea  of  want  of  consideration,  after  verdict. 
Crofts  \.  L'cale,  20  Law  J.  Rep.  (k.s.)  C.P,  186; 
11  Com.  B.  Rep.  172. 
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Where  in  an  action  on  a  bill  of  exchange  by  the 
indorsee  against  the  acceptor,  the  defendant  pleads 
that  the  bill  was  obtained  from  him  by  fraud,  and 
that  the  plaintiff  gave  no  consideration  for  it,  to 
which  the  plaintiff  replies  de  ifiyurid,  although  the 
latter  averment  is  essential  to  make  the  plea  good, 
proof  of  the  fraud  throws  upon  the  plaintiff  the  buiv 
then  of  proving  that  he  gave  consideration  for  the 
bill.  Harvey  v.  Towers,  20  Law  J.  Rep.  (n.s.) 
Exch.  318;  6  Exch.  Rep.  656. 

Upon  the  trial  of  such  an  issue  it  is  not  the  duty 
of  the  Judge  to  determine  whether  fraud  is  proved, 
but  only  whether  there  is  evidence  of  it  to  go  to  the 
jury;  and  it  is  correct  for  him  to  direct  the  jury  that 
if  they  think  the  fraud  proved,  in  the  absence  of 
proof  of  consideration  having  been  given  by  the 
plaintiff,  the  defendant  is  entitled  to  the  verdict. 
Ibid. 

Action  on  a  bill  of  exchange  drawn  by  M  upon 
and  accepted  by  the  defendant,  indorsed  by  M  to  H, 
and  by  H  to  the  plEiintiff.  First  plea,  that  the  biU 
was  accepted  by  the  defendant,  and  drawn  and  in- 
dorsed in  blank  by  M  without  value;  that  the 
defendant  gave  it  to  E  to  get  it  discounted  for  the 
defendant;  that  E  did  not  get  it  discounted,  but,  in 
fraud  of  the  defendant,  and  without  the  consent  of 
M,  delivered  it  to  some  person  unknown ;  and  that 
neither  H  nor  the  plaintiff  gave  value  for  the  in- 
dorsements to  them  respectively.  Second  plea,  the 
same  as  the  first,  except  that,  instead  of  alleging 
want  of  consideration  by  H  and  the  plaintiff, 
it  alleged  that  H  and  the  plaintiff  respectively  had 
notice  that  the  bill  had  been  obtained  from  the 
defendant  by  fraud.  On  the  part  of  the  defendant, 
evidence  was  given  that  E  had  obtained  possession 
of  the  bill  by  fraud,  upon  which  the  Judge  ruled 
that  the  onus  was  cast  upon  the  plaintiff  of  proving 
that  he  gave  value : — Held,  that  this  ruling  was 
correct.  Ben/y  v.  Aldernmn,  23  Law  J.  Rep.  (N.s.) 
C.P.  34;  14  Com.  B.  Rep.  95. 

A  plea  of  want  of  consideration,  in  an  action  on 
a  bill  of  exchange,  must,  besides  shewing  the  circum- 
stances, distinctly  allege  that  there  was  no  other 
consideration  than  that  mentioned.  Bodem  v. 
Wright,  12  Com.  B.  Rep.  445. 

A  banking  firm  advanced  money  to  A  and  took  a 
promissory  note  for  such  advance,  which  was  signed 
by  A  and  his  wife,  who  had  no  separate  property. 
A  died  an  insolvent.  Nine  days  after  his  death  one 
of  the  partners  in  the  bank  went  to  the  house  of  the 
widow,  taking  with  him  a  proper  stamp,  and  asked 
her  if  she  could  pay  any  money  on  account,  and  on  her 
answering  that  she  could  not,  obtained  her  signature 
to  a  new  promissory  note,  written  by  him  upon  the 
stamp.  It  being  doubtful  whether  the  plaintiff 
knew  that  she  was  not  liable  upon  the  original  note, 
and  nothing  having  been  mentioned  at  the  interview 
concerning  her  non-liability, — Held,  that  the  note  so 
obtained  was  invalid,  and  that  the  case  was  too 
plain  to  render  it  necessary  to  send  it  to  be  tried  at 
law.  Ooward  v.  Hughes,  1  Kay  &  J.  443. 
(J)  Payment. 

[See  ante,  (G)  Discharge  from  Liability  on  (o).] 

To  an  action  by  the  indorsee  of  a  bill  of  exchange 

against  the  acceptor,  the  defendant  pleaded  that  J  H, 

the  drawer,  indorsed  the  bill  to  the  plaintiff  without 

value  or  consideration,  and  that  the  plaintiff  always 

Digest,  1860—1855. 


held  it  without  value  or  consideration,  and  that  after 
the  bill  became  due,  J  H  accepted  certain  scrip  cer- 
tificates from  the  defendant  in  full  satisfaction  and 
discharge  of  the  bill.  The  plaintiff  replied  that  the 
bill  was  indorsed  for  value  and  consideration,  and 
upon  this  issue  the  defendant  had  a  verdict: — Held, 
that  the  plaintiff  was  entitled  to  judgment  nom 
ohsta/nte  veredicto.  MiVnes  v.  Dcvwson,  20  Law  J. 
Rep,  (n.s.)  Exch.  81;  5  Exch.  Rep.  948. 

An  agreement  between  the  payee  and  one  Of 
several  makers  of  a  joint  and  several  promissory  note, 
that  the  payee  sha:ll  take  another  promissory  note  in 
satisfaction  of  the  first,  with  payment  of  the  note 
taken  by  the  payee  on  such  understanding,  amounts 
to  payment  by  the  other  makers  of  the  joint  and 
several  note.  Thorne  v.  Smith,  20  Law  J.  Rep. 
(N.s.)  C.P.  71;  10  Com.  B.  Rep.  659;  2  L.  M.  & 
P.  P.C.  43. 

A  joint  and  several  promissory  note  had  been 
given  by  the  defendant  and  K  to  the  plain- 
tiffs. K  agreed  with  L  and  the  plaintiffs  that 
the  plaintiffs  should  take  L's  promissory  note  in 
satisfaction  of  the  defendant's  liability  on  his  joint 
and  several  note.  The  plaintiffs  having  taken  L's 
note  on  that  understanding,  received  payment  of  it 
from  R,  authorized  by  L,  to  pay  it : — Held,  that  in 
an  action  on  the  first  note,  the  above  facts  might  be 
given  in  evidence  under  a  plea  alleging  payment  by 
the  defendant.     Ibid. 

By  the  rules  of  a  SOi  money  club,  each  member 
was  to  pay  a  weekly  sum  for  each  of  his  shares,  and 
to  take  his  share  by  sale  as  the  sum  of  50^.  was  paid 
in  by  the  members,  upon  giving  security  to  be  ap- 
proved of  by  the  committee.  Interest  was  to  be  paid 
from  immediately  after  the  sale.  B  being  a  member 
of  such  club  for  a  40Z.  share  (which  was  subject  to 
similar  rules  as  the  bdl.  shares)  became  a  purchaser 
of  a  40Z.  share,  and  together  with  the  defendant  and 
another  person  gave  a  joint  promissory  note  to  the 
treasurer  of  the  club  for  40^.,  payable  on  demand 
with  interest.  The  weekly  payments  were  duly  made 
for  some  time  by  A  and  his  sureties,  but  on  their 
being  discontinued  an  action  was  brought  upon  the 
note  for  the  full  amount: — Held,  that  the  weekly 
payments  were  not  evidence  under  a  plea  of  pay- 
ment. Jones  V.  Gretton,  22  Law  J.  Rep.  (n.s.) 
Exch.  247;  8  Exch.  Rep.  773. 

A,  B,  and  C  were  in  partnership,  as  merchants, 
having  three  houses  of  business,  at  Liverpool,  Man- 
chester and  Shanghai.  Their  course  of  business  was, 
for  A  to  buy,  for  their  customers,  goodsat  Manchester, 
to  be  consigned  through  the  Liverpool  house  to  the 
house  at  Shanghai  for  sale;  and  with  the  proceeds 
other  goods  were  to  be  purchased  and  remitted  to 
the  Liverpool  house.  To  keep  their  customers  out 
of  cash  advances,  bills  of  exchange  for  the  price  of 
the  goods  were  drawn  by  the  firm  upon,  and  accepted 
by,  the  customers,  and  were  generally  discounted  and 
the  money  applied  in  payment  for  the  goods.  The 
agreement  was,  that  the  return  goods  from  Shanghai 
should  be  in  the  hands  of  the  firm  as  security,  as  well 
for  their  commission  as  for  the  amount  of  the  bills  so 
drawn  by  them.  The  firm  became  bankrupt;  but 
the  fiat  was  subsequently  annulled  by  an  arrangement 
for  a  composition,  and  by  the  terms  of  the  deed  the 
equities  and  liens  of  the  creditors  were  reserved  as  if 
the  bankruptcy  had  continued.  At  the  date  of  the 
fiat  certain  of  such  return  goods  were  in  the  hands 
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of  the  firm  in  specie,  and  other  such  goods,  arriving 
subsequently,  were  possessed  by  the  trustees  of  the 
composition  deed.  P,  a  customer,  and  the  acceptor 
of  certain  bills,  had,  previously  to  the  fiat,  died  con- 
fessedly insolvent,  though  not  judicially  declared  so. 
On  a  suit  by  the  bill  holders, — Held,  that  the  rule  in 
Ex  parte  Waring (\9  Ves.  345)  was  applicable;  and 
that  the  bill  holders  were  entitled  to  avail  themselves 
of  the  equity  of  the  firm  upon  the  goods  in  their 
possession,  and  to  have  such  goods  applied  in  the 
first  place  in  payment  of  their  bills  either  in  full  or 
pro  tanto;  and  semble,  to  prove  for  the  deficiency, 
if  any.  Powles  v.  Hargreaves,  23  Law  J.  Rep.  (n.s.) 
Chanc.  1  j  3  De  Gex,  M.  &  G.  430. 

For  the  application  of  the  rule  in  Ex  parte  Waring, 
it  is  not  necessary  that  there  should  be  a  double 
bankruptcy ;  it  is  sufficient  if  both  parties  are  insol- 
vent; nor,  that  the  deposited  goods  should  be  suflS- 
cient  to  cover  the  whole  amount  of  the  bills.  The 
order  in  Ex  parte  Waring  provided  for  the  proof  of 
the  deficiency,  if  any.     Ibid. 

(K)  Protest  foe  Non-payment. 

Where  a  bill  is  paid  supra  protest  for  the  honour 
of  a  party  to  the  bill,  it  is  not  necessary  that  the  pro- 
test shall  have  been  formally  drawn  up  or  extended 
before  the  payment;  but  it  is  sufficient  if  the  bill  has 
in  fact  been  protested,  and  a  declaration  that  the 
payment  was  for  honour  made  before  a  notary,  and 
these  facts  recorded  in  the  notarial  registers  before 
the  payment  was  made.  Oeralopulo  v.  WieUr,  20 
Law  J.  Rep.  (N.e.)  C.P.  105;  10  Com.  B.  Rep.  690. 

The  protest  may  be  drawn  up  or  extended  at  any 
time;  and  where  protests  had  been  formally  drawn 
up  before  payment  for  honour  and  sent  to  Moscow, 
and  an  action  was  brought  by  the  party  who  had 
paid  for  honour,  and  it  was  alleged  in  the  declaration 
that  "  the  bill  was  duly  protested  for  non-payment, 
and  thetreupon  the  plaintiff  declared  before  a  notary 
public  that  he  would  pay  and  did  pay  the  said  bill 
under  the  said  protest,"  it  was  held,  that  duplicate 
protests  made  out  from  the  notary's  book  after  the 
action  was  brought  were  primary  evidence  as  much 
as  the  protests  sent  to  Moscow,  and  sufficient  to  sup- 
port the  allegation  in  the  declaration,  it  having  been 
proved  that  a  protest  in  fact  took  place  before  the 
payment,  that  a  declaration  that  the  payment  was 
for  honour  had  been  made  before  a  notary,  and  that 
these  facts  had  been  then  recorded  in  the  notary's 
book.     Ibid. 

VandewaUv.  Tyrell,  (M.oo.&,M.  87,)  examined  and 
explained.     Ibid. 

(L)  Notice  op  Dishonouk. 

(a)  Form  and  Seqvhites. 

A  notice  of  dishonour  sent  by  the  indorsee  of  a  bill 
of  exchange  to  the  drawer,  stated  the  amount  of  the 
bill  correctly,  but  erroneously  described  it  as  drawn 
by  the  acceptor  and  accepted  by  the  drawer: — Held, 
a  sufficient  notice  of  dishonour.  M'ellersh  v.  Rippen^ 
21  Law  J.  Rep.  (N.s.)  Exch.  222;  7  Exch.  Rep. 
578. 

The  following  is  a  good  notice  of  dishonour  of  a 
bill  of  exchange: — "We  beg  to  acquaint  you  with 
the  non-payment  of  Mr.  Miles's  acceptance  to  James 
Wright's  draft  of  the  29th  of  December  last  at  four 
months,  oO?.,  amounting,  with  expenses,  to  50i.  5s.  \d., 
which  remit  us  in  course  of  post  without  fail,  or  pay 


to  Messrs.  Everards  &  Co.,  of  Lynn."  Everard  v. 
Watson,  22  Law  J.  Rep.  (n.s.)  Q.B.  222;  1  E.  & 
B.  801. 

(J>)  By  Party  having  no  Knowledge  of  the  Dis- 
honour. 

If  a  party  to  a  bill  gives  a  positive  notice  of  its 
dishonour,  which  afterwards  turns  out  to  be  true,  it 
is  immaterial  whether  he  had  absolute  knowledge  of 
the  fact  at  the  time  when  he  gave  the  notice.  Jen- 
nings V.  RobeHs,  24  Law  J.  Rep.  (N.S.)  Q.B.  102; 
4  E.  &  B.  616. 

The  defendant  indorsed  a  bill,  accepted  and  pay- 
able in  London,  to  the  plaintiff,  who  indorsed  it  to  a 
country  bank.  On  the  day  when  it  fell  due  the 
plaintiff  told  the  defendant  that  he  had  seen  the 
manager  of  the  bank,  who  said  the  bill  would  be  back 
from  London  in  the  morning,  and  he  asked  the  de- 
fendant for  the  money  for  it.  Another  witness  gave 
a  similar  account  of  the  conversation,  but  added  that 
the  plaintiff  said  the  bill  had  been  dishonoured.  The 
manager  of  the  bank  did  not,  in  fact,  know  that  the 
biU  had  been  dishonoured  until  the  next  morning, 
when  the  bill  was  returned.  The  Judge  told  the  jury 
that  if  they  believed  the  evidence,  this  was  a  good 
notice  of  dishonour,  if  the  defendant  so  understood 
it.  The  jury  found  for  the  plaintiff: — Held,  that  the 
evidence  was  sufficient  to  make  out  a  notice  of  dis- 
honour, and  that  there  was  no  misdirection,  what  was 
said  about  the  defendant  understanding  the  words  as 
a  notice  of  dishonour  being  an  observation  in  favour 
of  the  defendant,  and  by  way  of  caution  to  the  jury 
against  giving  to  the  words  the  meaning  which  they 
would  ordinarily  bear.     Ibid. 

(c)  At  what  Place. 

Notice  of  the  dishonour  of  a  bill  of  exchange  for 
non-payment  by  the  acceptor,  was  sent  by  the  holder 
to  the  drawer  through  the  post,  addressed  "  London," 
the  bill  itself  being  dated  London  simply.  The 
drawer  resided  at  Chelsea,  and  the  notice  never 
reached  him,  and  it  was  stated  in  evidence  that  had 
inquiry  been  made  of  the  acceptor,  whose  address 
was  given  in  the  bill,  the  drawer's  address  might  have 
been  ascertained: — Held,  in  an  action  against  the 
drawer,  that  due  diligence  on  the  part  of  the  holder 
sufficiently  appeared,  and  therefore,  that  he  was 
entitled  to  succeed  upon  the  issue  of  whether  or  not 
due  notice  of  dishonour  had  been  given.  Swmester 
V.  Barron,  21  Law  J.  Rep.  (n.s.)  Q.B.  135;  17 
Q.B.  Rep.  828. 

(d)  Within  what  Time. 

Assumpsit  on  a  bill  of  exchange  drawn  by  G  on 
'K,  indorsed  by  6  to  the  defendant,  by  the  defendant 
to  A,  and  by  A  to  the  plaintiff.  The  bill  became 
due  on  Saturday,  the  15th  of  November,  and  was 
dishonoured.  The  plaintiff,  the  holder,  on  Monday 
the  17th,  gave  notice  of  dishonour  to  A.  A  gave  no 
notice  to  the  defendant,  but  on  the  18th  the  plaintiff 
gave  the  defendant  notice  : — Held,  that  the  notice 
to  the  defendant  was  too  late.  Rowe  v.  Tipper,  ^1 
Law  J.  Rep.  (n.s.)  C.P.  135;  13  Com.  B.  Rep.  249. 

(e)    Waiver. 

In  an  action  by  a  second  indorsee  against  drawer, 
the  defendant  pleaded  that  he  had  no  notice  of  dis- 
honour.    Proof  that  the  first  indorsee,  who  had  had 
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notice,  had  consented  to  a  Judge's  order  for  staying 
proceedings  against  him  on  payment  of  debt  and 
costs,  and  that  the  defendant  had  provided  the 
money  to  pay  the  amount  under  that  order,  is  not 
such  evidence  of  an  admission  of  liability  by  the 
defendant  as  will  dispense  with  proof  of  notice  of 
dishonour.    HoViaei  v.  Stames,  3  Car.  &  K.  19. 

(M)  AoTioKS  AKD  Suits. 

[By  Summary  Procedure,  see  18  &  19  Vict.  c.  67.] 

(a)  When  Bill  or  Note  lost  or  destroyed. 

[See  17  &  18  Vict.  c.  125.  s.  87.] 

In  an  action  by  the  executor  of  the  payee,  against 
the  maker  of  a  non-negotiable  note,  the  defendant 
pleaded  mm  fecit.  It  appeared  at  the  trial  that  the 
note  was  lost,  and  secondary  evidence  of  its  contents 
was  received : — Held,  that  even  if  the  loss  of  a  non- 
negotiable  note  be  a  good  defence  in  an  action  on  it, 
that  defence  does  not  arise  on  a  plea  of  non  fecit. 
Semile,  per  Jervis,  C.J.  that  even  if  specially 
pleaded,  it  would  be  no  defence.  There  was  a  plea 
which  stated  that  the  note  had  been  destroyed  in 
consequence  of  an  agreement  between  the  testator 

and  the  defendant : Held,  that  this  could  not  be 

treated  merely  as  a  plea  stating  the  loss  of  the  note, 
by  rejecting  the  rest  of  its  allegations.  On  applica- 
tion by  the  defendant  for  leave  to  amend  by  plead- 
ing the  loss  of  the  note,  the  Court  refused  to  grant 
him  leave,  although  (semhle)  the  Court  may  give 
leave  to  amend  after  trial.  Oha/mUy  v.  Grwndy,  23 
Law  J.  Rep.  (k.s.)  C.P.  121;  14  Com.  B.  Rep.  608. 

A  suit  for  the  payment  of-  a  promissory  note  al- 
leged to  have  been  lost,  but  which  was  in  the  hands 
of  the  defendant,  was  dismissed,  not  on  account  of 
the  frame  of  the  suit,  but  upon  the  evidence,  which 
preponderated  in  favour  of  the  note  having  been 
given  up  by  the  deceased  payee  with  a  view  to  re- 
lease the  debt.  Coolc  v.  Darwin,  23  Law  J.  Rep. 
(n.s.)  Chanc.  997;  18  Beav.  60. 

The  Court  will  not  entertain  a  bill  for  the  pay- 
ment of  money  due  upon  a  bill  of  exchange,  which 
is  proved  to  have  been  destroyed,  the  plaintiff  having 
a  sufficient  remedy  at  law.  Wright  v.  Lord  Maid- 
stone, 24  Law  J.  Rep.  (k.S.)  Chanc.  623;  1  Kay  & 
J.  701. 

(5)  Jlate  of  Interest  recoverable. 

In  an  action  against  the  drawer  of  a  bill  of  ex- 
change not  bearing  interest,  which  has  been  dis- 
honoured by  non-acceptance,  if  the  jury  find  the 
plaintiff  entitled  to  interest  by  way  of  damages,  the 
measure  of  damages  is  the  rate  of  interest  at  the 
place  where  the  bill  was  drawn.  CiJSs  v.  Fremont, 
22  Law  J.  Rep.  (n.s.)  Exch.  302;  9  Exch.  Rep.  25. 

(c)  Parties. 
[See  Baron  and  Feme.] 
C  &  Co.,  merchants  in  London,  being  requested 
by  then:  correspondents  H  W  &  Co.,  merchants  in 
America,  in  their  own  name,  and  through  the  me- 
dium of  a  broker,  arranged  for  the  purchase  from 
the  defendants  M  &  Co.,  also  London  merchants,  of 
a  bill  of  exchange,  C  &  Co.  having  at  the  time  funds 
of  H,  W  &  Co.  in  their  hands  for  the  purpose.  The 
bill  was  drawn  by  the  defendants  M  &  Co.  on  a 
banker  at  Paris,  in  the  following  form  : — "  A  cinq 
jours  de  date,  payer  par  cette  premifere  de  -change. 


la  seconde,  &c.,  dix-neuf  mille  quatre  cents  soixante 
dix-huit  francs  cinq  centimes.  Valuer  de  Messieurs 
Coates  &  Co.,  que  passerez,"  &c.  The  bill  was 
handed  over  to  C  &  Co.  on  one  foreign  post  day,  for 
a  price  then  agreed  upon  to  be  paid,  according  to 
the  custom  of  merchants  in  London,  on  the  next 
foreign  post  day,  and  was  forwarded  to  the  plaintiffs 
P  P,  merchants  at  Paris,  to  whom  H,  W  &  Co. 
were  indebted  in  more  than  the  amount  of  the  bill, 
to  be  collected  to  the  credit  of  H,  W  &  Co.  The 
plaintiffs  acknowledged  the  receipt  of  the  bill,  and 
stated  that  they  had  placed  it  to  the  credit  of  H, 
W  &  Co.  The  bill  was  not  presented  until  it  be- 
came due,  when  it  was  refused  payment  by  direction 
of  the  defendants  ;  C  &  Co.  having  failed  to  pay  the 
price  agreed  upon.  H,  W  &  Co.  immediately  re- 
imbursed the  plaintiffs  the  amount  of  the  bill  and 
cost  of  protest,  and  the  defendants  were  thereupon 
proceeded  against  as  drawers : — Held,  that  the 
plaintifis  were  iondfide  holders  of  the  bill  for  value, 
and  were  entitled  to  maintain  the  action,  though  H, 
W  &  Co.  were  really  the  parties  for  whose  benefit 
the  action  was  prosecuted,  C  &  Co.  not  acting  as 
agents  of  H,  W  &  Co.  in  the  purchase  of  the  bill, 
so  as  to  pledge  their  credit  to  the  defendants  for  the 
price.  Poirier  v.  Morris,  22  Law  J.  Rep.  (n.s.) 
Q.B.  313;  2E.&B.  89. 

(cT)  Staying  Proceedings. 

[See  Randall  v.  Moon,  ante,  (F),  and  see  Reg. 
Gen.  Hil.  Term,  1853,  r.  24,  22  Law  J.  Rep.  (n.s.) 
is. ;  1  E.  &  B.  App.  vi.] 

The  plaintiff  sued  the  defendant  on  a  bill  of  ex- 
change, and  at  the  same  time  proceeded  by  sum- 
mons in  bankruptcy  under  the  12  &  13  Vict.  c.  106. 
s.  78.  The  action  having  been  stayed  on  payment 
of  debt  and  costs, — Held,  that  the  plaintiff  had  no 
light  to  keep  the  bill  until  the  costs  in  bankruptcy 
were  paid.     Comes  v.  Taylor,  9  Exch.  Rep.  441 . 

(e)  Pleadings. 

[See  amte,  (I)  Consideration — Forms  of  declara- 
tions, see  IS  &  16  Vict,  c.,76.  sch.  B.  No.  1S_18 

As  to  pleas,  see  Reg.  Gen.  Trin.  Term,  1853,  r.  7, 22 
Law  J.  Rep.  (n.s.)  li.  ;  1  E.  &  B.  xxx. — Equitable 
defence,  see  title  Pleadino.] 

To  an  action  upon  certain  bills  of  exchange  drawn 
by  M  &  Sons  upon  and  accepted  by  the  defendant, 
and  payable  to  the  plaintiff  at  certain  periods  after 
date,  the  defendant  pleaded  that  after  the  bills  be- 
came due,  M  &  Sons  made  an  agreement  with  the 
acceptor  to  discharge  him  on  receiving  2s.  9d.  in  the 
pound  upon,  infer  alia,  the  said  acceptance,  in  con- 
sideration of  the  payment  of  a  certain  specified  sum 
in  settlement  of  their  differences  of  account,  and 
that  the  plaintiff  took  the  bills  after  the  agreement. 
The  plea  contained  averments  that  M  &  Sons  were 
the  holders  of  the  bills  at  the  time  the  agreement 
was  made,  and  that  they  afterwards  delivered  them 
to  the  plaintiff.  The  replication  traversed  the  former 
of  these  allegations: — Held,  that  although  the 
replication  admitted  a  delivery  of  the  bills  by  M  & 
Sons  to  the  plaintiff  after  the  making  of  the  agree- 
ment, that  it  did  not  admit  such,  a  delivery  as  to  give 
the  plaintiff  a  new  title  to  the  bills,  and  conse- 
quently that  the  replication  was  good,  as  putting  in 
issue  a  substantial  averment  in  the  plea.  Corlett 
V.  Booker,  5  Exch.  Rep.  197. 
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(/)  Evidence — to  vary  Terms  of  Bill. 

A  made  his  promissory  note  payable  on  demand, 
with  interest,  in  favour  of  B  and  C,  the  executors  of 
D.  A  was,  with  several  other  relatives,  to  be  en- 
titled to  certain  benefits,  under  D's  will,  upon  the 
coming  of  age  of  the  youngest  legatee  named  in  the 
will.  By  an  agreement  made  between  the  legatees, 
the  executors  were  authorized  to  lend  the  funds  in 
their  hands  on  personal  security,  and  a  part  of  these 
funds  having  been  lent  to  A  (as  well  as  to  the  other 
legatees),  he  gave  the  executors  the  note  in  question. 
By  the  agreement  it  was  settled  that  the  notes  given 
to  the  executors  should  not  be  sued  on  till  the 
youngest  legatee  had  arrived  at  the  age  mentioned 
in  the  will.  The  executors  did  not  sign  this  agree- 
ment ;  but  when  it  had  been  signed  by  the  other 
parties,  took  it  into  their  possession.  The  executors 
brought  the  action  while  the  legatee  in  question  was 
alive,  and  before  he  had  attained  the  specified  age. 
A  pleaded  the  agreement  as  an  answer  to  the  action, 
averring  that  plaintiffs  accepted  and  received  the 
note  on  the  terms  and  conditions  of  the  agreement, 
and  that  the  youngest  legatee  was  still  under  age. 
At  the  trial  the  agreement  was  proved : — Held,  that 
the  plea  was  bad  in  substance,  for  that  the  agreement 
was  collateral,  and  was  not  between  the  same  parties 
as  the  note.     Sal/mom  v.  Webb,  3  H.L.  Cas.  510. 

The  terms  of  a  bill  of  exchange  cannot  be  altered 
by  a  parol  contract.  Besant  v.  Cross,  20  Law  J. 
Kep.  (N.s.)  C.P.  173  ;  10  Com.  B.  Rep.  895  ;  2 
L.  M.  &  P.  P.C.  35L 

A  plea  to  the  further  maintenance  of  an  action, 
brought  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange,  stating  that  the  defendant  was 
indebted  to  T  the  drawer,  that  it  was  agreed  between 
them  that  the  defendant  should  pay  by  four  instal- 
ments, and  that  the  defendant  should  accept  a  bill ; 
that  the  defendant  accepted  the  bill  in  the  declara- 
tion mentioned  as  security  for  the  payment  of  the 
debt ;  that  T  indorsed  to  the  plaintiff  to  hold  the 
bill  as  his  agent ;  that  the  defendant  paid  three  of 
the  instalments  before  action,  and  the  fourth  after 
action,  on  the  day  when  it  became  due,  and  that  it 
became  the  duty  of  T  to  return  the  bill  to  the 
plaintiff: — Held,  a  bad  and  non-issuable  plea.  Ibid. 

(N)  Sale  of  Bills. 

Where  bills  of  exchange  are  remitted  for  sale,  and 
the  proceeds  directed  to  be  applied  to  a  specific  pur- 
pose, the  property  in  the  bills  remains  in  the  remitter 
until  the  purpose  for  which  they  were  remitted  is 
satisfied.  And,  where  the  money  realized  by  the  sale 
was  wrongfully  applied  by  the  agent,  it  was  held  by 
the  Judicial  Committee  (affirming  the  judgment  of 
the  Court  at  Calcutta),  that  the  remitter  was  entitled 
to  recover  the  value  of  the  bills  in  assumpsit,  upon 
an  indebitatus  count,  from  the  purchaser  of  them, 
who  had  notice  of  the  purpose  for  which  they  were 
remitted,  and  the  misapplication  of  the  proceeds  by 
the  agent.     Seal  v.  Dent,  8  Moore,  P.C.C.  319. 

The  vendor  of  a  bill  of  exchange  impliedly  war- 
rants that  it  is  of  the  kind  and  description  that  it 
purports  on  the  face  of  it  to  be.  Gompertz  v.  Bart- 
leU,  23  Law  J.  Rep.  (n.s.)  aB.  65  ;  2  E.  &  B.  849. 

Where,  therefore,  an  unstamped  bill  of  exchange, 
purporting  to  be  a  foreign  bill  drawn  at  Sierra  Leone, 
but  which  had  been  really  drawn  in  London,  was 


sold,  and  refused  payment  by  the  acceptor, — Held, 
that  the  vendee  was  entitled  to  recover  back  the 
price  of  the  bill,  on  the  ground  of  a  failure  of  con- 
sideration.    Ibid. 

The  vendor  of  a  bill  of  exchange,  though  no  party 
to  the  bill,  is  responsible  for  its  genuineness,  and  if  it 
turns  out  that  the  name  of  one  of  the  parties  is 
forged  and  the  bill  becomes  valueless,  he  is  liable  to 
the  vendee,  as  upon  a  failure  of  consideration. 
Owney  v,  Womersley,  24  Law  J.  Rep.  (m.s.)  Q.B. 
4G  ;  4  E.  &B.  139. 

The  defendants,  bill  brokers,  having  received  from 
A  a  bill  of  exchange  drawn  and  indorsed  by  A,  for 
the  purposes  of  being  discounted,  took  it  to  the 
plaintiffs,  who  were  money  lenders,  with  whom  the 
defendants  had  previously  had  similar  dealings,  and 
acting  as  principals,  the  defendants  procured  the  bill 
to  be  discounted  by  the  plaintiffe,  without,  however, 
indorsing  or  guaranteeing  it,  though  asked  by  the 
plaintiffs  to  do  so.  The  rate  of  discount  charged  by 
the  defendants  to  A  exceeded  that  charged  by  the 
plaintiffs  to  the  defendants.  The  acceptance  to  the 
bill  turned  out  to  have  been  forged  by  A,  and  the 
bill  proved  valueless: — Held,  that  the  plaintiffs  were 
entitled  to  recover  the  sum  paid  to  the  defendants 
upon  the  discount  of  the  bill  as  upon  a  failure  of 
consideration.     Ibid. 

(O)  Cheques  and  Letters  or  Credit. 

The  crossing  of  a  cheque  payable  to  bearer  with 
the  name  of  a  banker  does  not  restrict  its  negotiability 
to  such  banker  alone.  Such  crossing  is,  however,  so 
far  a  protection  to  the  owner  of  the  cheque  that  the 
banker  upon  whom  the  cheque  is  drawn  ought  not 
to  pay  it  except  through  a  banker,  for  if  he  does  so 
and  the  person  actually  presenting  it  turns  out  not 
to  be  the  lawful  holder,  the  circumstance  of  his  so 
paying  would  be  strong  evidence  of  negligence  on  the 
part  of  the  banker,  in  the  event  of  his  seeking  to 
claim  credit  against  his  customer  for  the  amount. 
Bellamy  v.  Majoribamks,  21  Law  J.  Rep.  (n.s.) 
Exch.  70;  7  Exch.  Rep.  389. 

The  banker's  duty  is  the  same  where  the  crossing 
is  by  the  customer  or  by  any  intermediate  holder, 
or  where  the  original  crossing  is  erased,  and  the  name 
of  another  banker  written  instead  of  it.     Ibid. 

In  an  action  against  bankers  for  money  lent,  to 
which  the  defendants  pleaded  payment,  it  appeared 
that  the  plaintiffs  had  drawn  a  cheque  on  the  defen- 
dants, crossed  thus,  "  Bank  of  England,  for  account 
of  the  Accountant  General."  The  payee  to  whom 
this  cheque  was  delivered  struck  out  the  crossing  by 
running' a  pen  through  it,  leaving  it,  however,  per- 
fectly legible,  and  crossed  it  a  second  time  with  the 
name  of  his  own  bankers  and  paid  it  into  their  bank 
to  the  credit  of  his  own  account.  The  cheque  being 
presented  by  them  for  payment  was  paid  by  the  de- 
fendants, who  charged  it  to  the  debit  of  the  plaintiffs' 
account.  The  payee  appropriated  the  sum  so  re- 
ceived to  his  own  purposes,  and  it  never  was  paid 
to  the  Accountant  General ;  and  the  plaintiffs,  who 
were  trustees,  were  obliged  to  pay  the  amount  them- 
selves : — Held,  that  the  circumstance  of  this  cheque 
being  thus  doubly  crossed  afforded  no  additional  evi- 
dence of  negligence  against  the  defendants.     Ibid. 

In  an  action  against  bankers  for  refusing  to  pay  a 
trader's  cheques,  they  having  at  the  time  of  refusal 
sufficient  assets  of  the  trader,  the  latter  may  recover 
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substantial  damages  without  proof  of  actual  damage. 
Rolm  V.  Steward,  23  Law  J.  Rep.  (k.s.)  C.P.  148; 
14  Com.  B.  Eep.  S95. 

A  letter  of  credit  saying,  "  Please  to  honour  the 
drafts  of  A  to  the  extent  of  4S01.  9s.,  and  charge  the 
same  to  the  account  of  B,"  is  an  authority  to  make 
the  payment,  but  the  possession  of  it  by  the  person 
to  whom  it  is  addressed  does  not  prove  that  the  pay- 
ment has  been  made.  To  shew  that  the  payment 
has  been  made  there  must  be  a  draft  by  A.  Orr  v. 
the  Union  Bwnk  of  Scotlamd,  1  Macq.  H.L.C.  613. 

Payment  of  a  forged  draft  is  no  payment  as  be- 
tween the  person  paying  and  the  person  whose  name 
is  forged.     Ibid. 

The  person  presenting  the  letter  of  credit  is  not 
necessarily  the  person  entitled  to  make  the  draft. 
Therefore  the  bankers  to  whom  the  letter  of  credit 
is  addressed  ought  to  see  that  the  signature  to  the 
draft  is  genuine.  If  they  do  not,  the  loss  will  be 
their  own.     Ibid. 

When,  for  a  sum  paid  down,  a  banker  grants  a 
letter  of  credit,  he  must  shew  that  it  has  been  com- 
plied with,  or  pay  back  the  money.  In  such  a  case, 
the  banker  cannot  insist  on  having  the  letter  of  credit 
brought  back  to  him.     Ibid. 

The  rules  applicable  to  negotiable  securities  do 
not  hold  with  respect  to  letters  of  credit.     Ibid. 

Semble — that  the  laws  of  England  and  of  Scotland 
on  these  points  correspond.     Ibid. 


BILLS  OF  SALK. 

[As  to  registering,  see  17  &  18  Vict,  u,  36.] 

Judgment  having  been  obtained  against  the  plain- 
tiff in  1844,  he  executed  a  bill  of  sale  of  his  plate  to 
M  to  defeat  the  execution,  M  afterwards  took  an 
assignment  of  the  judgment,  and  in  1 848  issued  an 
execution  against  the  plaintiff  and  seized  his  goods, 
whereupon  the  latter,  for  the  purpose  of  defeating 
the  execution  of  M,  deposited  the  plate  with  the  de- 
fendant : — Held,  in  an  action  of  trover  for  the  plate, 
that  the  defendant  was  entitled  to  set  up  the  right  of 
M  to  it.  Cheesnum  v.  ExceU,  20  Law  J.  Rep.  (k.s.) 
Exch.  209;  6  Exch.  Rep.  341. 

Semhle that  where  property  is  pledged  to  which 

the  pledgor  has  no  title,  and  which  he  has  no  right 
to  pledge,  the  pledgee  is  bound  to  return  it  to  the 
true  owner ;  his  undertaking,  in  the  absence  of  a 
special  contract  to  the  contrary,  being  that  he  will 
return  it  to  the  pledgor,  provided  it  turns  out  not  to 
be  the  property  of  another.     Ibid. 

A  bill  of  sale  purported  to  assign  to  G  R  "  all 
the  household  goods  and  furniture  of  every  kind  and 
description  whatsoever  in  the  house  No.  2,  Meadow 
Place,  more  particularly  mentioned  and  set  forth  in 
an  inventory  or  schedule  of  even  date,  and  given  up 
to  the  said  G  R  on  the  execution  thereof."  At  the 
time  of  the  execution  of  the  bill  of  sale  one  chair  was 
delivered  to  G  R  in  the  name  of  the  whole  of  the 
said  goods  and  furniture.  The  inventory  did  not 
specify  all  the  goods  and  furniture  in  the  house : — 
Held,  that  the  bill  of  sale  only  operated  as  an  assign- 
ment of  the  goods  and  furniture  specified  in  the  in- 
ventory. Wood  V.  Jtoweliffe,  20  Law  J.  Rep.  (N.s.) 
Exch.  285;  6  Exch.  Rep.  407. 

R,  in  consideration  of  past  and  future  advances, 
by  bill  of  sale,  dated  the  28th  of  November  1850, 


assigned  all  his  household  goods,  growing  crops,  &e., 
to  W,  with  a  proviso  of  defeasance  if  he  should  re- 
pay W  the  sums  advanced  and  to  be  advanced,  in 
all  not  exceeding  7001.  and  interest  thereon,  on  the 
1st  of  January  1851;  but  it  was  provided  that,  if 
default  was  made  in  payment  on  that  day,  W  should 
have  possession  of  all  the  goods,  &c.,  at  his  discre- 
tion should  sell  them,  and  should  retain  the  proceeds 
in  trust  to  pay  himself  the  sums  so  due,  and  to  pay 
the  surplus,  if  any,  to  R.  Default  was  made  on  the 
1st  of  January  1851,  and  on  the  4th  of  February  W 
took  possession  of  the  goods,  &c.  On  the  25th  of 
February  R  filed  his  petition  under  the  7  &  8  Vict, 
c.  S6,  and  the  plaintiffs  were  appointed  assignees. 
On  the  4th  of  March  W  sold  the  property  included 
in  the  bill  of  sale : — Held,  in  an  action  brought  by 
the  assignees  of  R,  that  by  this  sale  W  did  not  avail 
himself  of  the  bill  of  sale  within  the  meaning  of  the 
7  &  8  Vict.  c.  96.  rs.  21,  and  that  the  assignees  were 
not  entitled  to  recover  the  goods.  Simpson  v.  Wood, 

21  Law  J.  Rep.  (n.s.)  Exch.  1S2;  7  Exch.  Rep. 
349. 

The  sheriff  being  in  possession  of  the  goods  of  one 
T  under  afi.  fa,,  on  the  evening  of  Saturday  the  20th 
of  December  executed  a  bill  of  sale  of  the  goods 
seized  to  L,  the  execution  creditor,  containing  a 
clause  of  indemnity  by  L  to  the  sheriff.  T  had  pre- 
viously committed  an  act  of  bankruptcy,  upon  which 
he  was  afterwards  made  a  bankrupt.  Notice  of  this 
act  of  bankruptcy  was  sent  to  L's  residence,  but  in 
consequence  of  his  absence  from  home,  was  not  re- 
ceived by  him  until  Sunday.  L  did  not  execute  the  bill 
of  sale  until  Monday  the  22nd,  when  the  goods  were 
delivered  to  him : — Held,  that  the  property  passed 
upon  the  execution  of  the  bill  of  sale  by  the  she- 
riff, and  that  the  execution  was,  therefore,  "exe- 
cuted and  levied  by  seizure  and  sale"  within  the  12 
&  13  Vict.  c.  106.  8.  133.     Christie  v.  Wilmington, 

22  Law  J.  Rep.  (n.s.)  Exch.  212;  8  Exch.  Rep. 
287. 

By  bill  of  sale  under  seal,  dated  the  26th  of  Ja- 
nuary 1 848,  S  assigned  to  the  plaintiff  all  his  house- 
hold goods  in  and  about  his  dwelling-house,  and  all 
his  live  and  dead  farming  stock,  crops  of  grain  and 
the  whole  of  his  personal  estate  in  and  about  the 
same,  and  upon  and  about  the  said  farm  and  lands, 
to  hold  the  same  unto  the  plaintiff,  his  executors, 
administrators  and  assigns,  as  a  security  for  the 
payment  of  certain  advances  made  and  to  be  made, 
not  exceeding  in  the  whole  2,000t  Proviso,  that  it 
should  be  lawful  for  the  plaintiff,  his  executors  and 
administrators,  by  virtue  of  the  said  indenture  at  any 
time  or  times  to  seize  and  take  possession  of  the  said 
household  goods,  live  and  dead  farming  stock,  crops 
of  grain  and  other  effects,  which  should  or  might 
from  time  to  time  be  substituted  in  lieu  of  the  said 
stock,  crops  and  implements  of  husbandry  thereby 
assigned,  or  any  part  thereof,  or  which  should  for  the 
time  being  be  found  in  or  about  the  messuage  or 
dwelling-house,  farm,  lands,  and  premises  in  the  life- 
time or  after  the  decease  of  the  said  S,  and  to  sell 
the  same,  and  out  of  the  proceeds  to  pay  all  costs, 
&c.,  and  monies  due  to  the  plaintiff.  Further  sums 
were  advanced,  and  on  the  21st  of  February  1849  a 
sum  of  1,297 1.  18s.  7d.  being  then  due  under  the 
deed,  the  plaintiff,  under  the  powers  thereby  granted, 
seized  and  took  possession  (amongst  other  things)  of 
some  crops  of  grain  then  growing  upon  the  said  &rm 
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and  lands,  and  which  had  heen  sown  by  the  said  S 
subsequently  to  the  execution  of  the  said  deed.  A 
man  was  then  put  in  possession  of  these  crops,  and  re- 
mained ill  possession  of  the  same  on  behalf  of  the 
plain titf.  The  day  after  this  seizure  RJi.  fa.  upon  a 
judgment  recovered  against  S  was  delivered  to  the 
sheriff,  and  under  it  he  seized  the  said  growing  crops. 
On  the  8th  of  March  S  presented  his  petition  to  the 
Insolvent  Court  under  S  &  6  Vict.  c.  116.  and  7  & 
8  Vict.  c.  96.  The  official  assignee  in  the  first  in- 
stance claimed  the  crops  and  other  things  seized  as 
above  mentioned  by  the  plaintiff,  and  a  bill  was  filed 
by  him  in  the  Court  of  Chancery  to  restrain  the 
plaintiff  from  selling  the  same.  This  bill  was  after- 
wards dismissed,  upon  terms  agreed  on  between  the 
plaintiff  and  the  assignee,  and  the  latter  then  aban- 
doned all  claim  to  such  crops  and  other  things.  The 
sheriff  continued  in  possession ;  and  the  crops  were 
subsequently  sold,  and  produced  less  than  the  claim 
of  the  plaintiff: — Held,  that  as  against  the  defen- 
dant, the  execution  creditor,  the  plaintiff  was  entitled 
to  the  proceeds  of  the  growing  crops.  Congreve  v. 
Evem,  23  Law  J.  Eep.  (n.s.)  Exch.  21Z.;  10  Exch. 
Eep.  298. 


BOND. 


[See  Extent — Replevik — Stamp.] 

(A)  Construction  and  Operation. 
(a)  Joint  and  several  Bond. 

(5)  Merger  of  SirrifpU  Contract  Debt, 
(c)  Forfeiture. 

(B)  LiABiLiTT  OF  Obligor. 
(a)  On  Collector's  Bond.  , 

(6)  On  Indemnity  Bond. 

(c)  PTAem  affected  or  discharged  ly  Change 

of  Circumstances  or  Parties. 

(d)  When  discharged  by  Payment. 

(e)  DiscJiarge  of,  iy  Operation  of  the  Sta- 

tute of  Limitaiions. 

(C)  Release. 

(D)  Action  on. 

(a)  Paymeni  into  Cowrt. 

(6)  Pleas. 

(c)  Signing  Judgment  for  want  of  Plea. 


(A)  Constkuotion  and  Operation. 

(as)  Joi/nt  amd  several  Bond. 

Bond  by  three  obhgors,  whereby  they  bound  them- 
selves "jointly"  and  their  heirs,  &c.  respectively,  to 
pay,  which  was  conditioned  to  be  void  if  they  or 

either  of  them,  their  or  either  of  their  heirs  paid : 

Held,  that  it  was  a  joint  and  several  obligation,  and 
one  having  died,  that  his  assets  were  liable.  Tipjpins 
V.  Coaies,  18  Beav.  401. 

(i)  Merger  of  Sirrvple  Contract  Debt. 

A  bond  given  for  a  simple  contract  debt  merges 
it,  whatever  may  have  been  the  intention  of  the 
parties.  Price  v.  MovMon,  20  Law  J.  Rep.  (n.s.) 
C.P.  102;  10  Com.  B.  Rep.  561. 

To  an  indebitatus  count  in  debt  for  6,0002.,  the 
defendant  pleaded  as  to  3,000t  parcel,  &c.,  that  he 
agreed  with  the  plaintiffs  to  deliver  an  indenture 
conditioned   for  the  payment  of  the  said  sum   of 


3,0001.  on  a  certain  day;  that  tiie  defendant,  with  the- 
assent  and  consent  and  at  the  request  of  the  plaintiffs, 
did  deliver  an  indenture  and  thereby  covenanted  to 
pay  the  said  sum  of  3,000i.  Replication — That  the 
indenture  was  made  by  way  of  security  for  the  pay- 
ment of  the  said  sum,  and  that  it  was  expressed  to 
be  made  as  such  security.  On  demurrer, — Held, 
that  the  plea  was  a  good  plea  of  merger,  although  it 
contained  no  allegation  that  the  deed  was  accepted 
in  satisfaction;  and  that  the  replication  was  bad  and 
gave  no  answer  to  the  plea.     Ibid. 

In  the  case  of  a  bond  given  by  one  of  several 
joint  debtors  the  legal  effect  of  which  is  to  merge 
the  simple  contract  debt,  can  this  effect  be  con- 
trouled  by  the  parties  agreeing  by  a  separate  instru- 
ment that  such  bond  shall  be  deemed  a  collateral 
security  only,  and  that  all  remedies  sheill  remain  for 
the  simple  contract  debt,  as  if  the  bond  had  not 
been  taken — ^ucere.  Owen  v.  Soman,  3  Mac  & 
G.  378. 

(c)  Forfdtwe, 

Debt  against  the  defendant,  as  surety  for  J  C,  on 
a  bond  conditioned  that  J  C  would  duly  and  faith- 
fully account  for,  apply  and  pay  to  the  plaintiff  all 
sums  of  money  which  had  or  should  come  to  his 
hands  as  treasurer  of  the  S  M  turnpike  roads, 
according  to  the  direction,  true  intent  and  meaning 
of  the  26  Geo.  4.  c.  Ixxi.,  and  three  other  acts 
extending  that  act,  and  of  the  3  Geo.  4.  c.  126. 
Plea  that  the  3  Geo^  4.  c.  126.  was  repealed  by  the 
4  Geo.  4.  c.  95,  and  that  up  to  the  time  of  such 
repeal  J  C  had  duly  and  faithfully  accounted^  &c. 
Replication,  assigning  as  a  breach  that  although 
after  the  said  repeal  J  C  was  required  by  the  then 
trustees  of  the  S  M  roads  to  render  to  A  C  P 
and  S  G,  then  being  persons  duly  appointed  by  them 
for  that  purpose,  a  true  and  perfect  account  in 
writing  of  all  monies  which  he  had  received  and 
disbursed  as  treasurer,  and  although  a  reasonable 
time  had  elapsed,  yet  the  said  J  C  had  not  rendered 
such  account;  and  for  a  further  breach,  that  J  C 
had  received  large  sums  of  money  as  treasurer,  and 
had  failed  duly  to  account  for  and  pay  the  same, 
according  to  the  true  intent  and  meaning  of  the  said 
acts  and  the  statute  3  Geo.  4.  c.  126,  and  of  the 
said  bond;  although  before  and  after  the  said  repeal 
large  sums  remained  in  his  hands,  and  although 
during  all  the  time  there  were  trustees  entitled  and 
ready  to  receive  the  same,  and  although  no  other 
person  was  authorized  to  receive  the  same.  Re- 
joinders, as  to  the  first  breach,  that  a  part  of  the 
sum  was  received  by  J  C  before  the  repeal  of 
the  3  Geo.  4,  c.  126,  for  which  he  had  duly  accounted, 
and  that  the  residue  of  the  said  sum  was  received 
after  the  repeal  of  the  3  Geo.  4.  c  126.  And  as  to 
the  other  breach,  that  no  part  of  the  sums  in  that 
breach  mentioned  was  received  by  J  C  before  the 
repeal  of  the  3  Geo.  4.  u.  126: Held,  upon  de- 
murrer, first,  that  the  repeal  of  the  3  Geo.  4.  c.  126, 
did  not  of  itself  render  the  bond  invalid,  supposing 
the  enactments  of  the  local  act  to  be  sufficient  for 
enforcing  it.  Secondly,  that  the  first  breach  assigned 
was  bad,  as  the  local  act  provided  only  for  the  trea- 
surer being  called  upon  to  account  to  the  trustees 
themselves,  and  the  section  in  the  3  Geo.  4.  c.  126, 
requiring  the  treasurer  to  accoxmt  to  such  person  or 
persons  as  the  trustees  should  appoint,  had  been 
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repealed  by  the  4  Geo.  4.  c.  fl5.  Thirdly,  that 
alfliough  the  other  breach  required  no  aid  from  the 
repealed  eection  of  the  3  Geo.  4.  c.  126,  and  there- 
fore that  the  statement  as  to  that  act  was  surplusage; 
yet  as  there  was  no  allegation  of  a  requisition  to 
account  or  pay,  as  provided  by  the  local  act,  the 
breach,  failed  to  shew  a  forfeiture  of  the  bond  under 
that  act,  and  was  therefore  bad.  Fourthly,  that  the 
plea  admitting  a  non-performance  of  the  condition, 
subsequent  to  the  repeal  of  the  3  Geo.  4.  c.  126. 
did  not  answer  the  whole  of  the  declaration,  and  was 
therefore  bad.  Dams  v.  Ca/ry,  20  Law  J.  Rep.  (n.s.) 
Q.B.  48;  IS  Q.B.  Rep.  418. 

The  condition  of  a  bond  executed  by  the  defendant 
as  surety  for  A  recited  {ynter  (dia)  that  it  had  been 
agreed  between  the  directors  of  a  company  and  A, 
that  A  should  proceed  to  such  a  place  in  the  East 
Indies,  at  such  time  and  by  such  conveyance  as  the 
directors  should  direct,  and  there  serve  the  company 
as  engineer,  at  a  certain  monthly  salary,  to  commence 
from  the  day  of  his  embarkation  at  Southampton. 
The  defeazance  provided  (voter  alia)  that  if  A 
should  forthwith  proceed  to  such  place  in  the  East 
Indies  at  such  time  and  by  such  conveyance  as  the 
directors  should  direct,  the  bond  should  be  void.  A 
was  paid  part  of  his  salary  is  advance  in  London  by 
a  clerk  of  the  company,  who,  at  the  same  time,  gave 
him  a  ticket  for  the  steamer  from  Marseilles,  and 
money  for  the  journey  to  that  place,  but  he  re- 
mained at  Boulogne  for  some  time  and  then  returned 
to  London : — Held,  in  an  action  against  the  defen- 
dant on  the  bond,  that  the  embarkation  of  A  at 
Southampton  was  not  a  x;ondition  to  the  operation 
of  the  bond;  and  that  there  was  evidence  of  A 
having  been  directed  by  the  directors  to  proceed  to 
the  East  Indies  by  Marseilles,  and  that  by  his 
neglect  the  bond  was  forfeited.  Evans  v.  Erie,  23 
Law  J.  Rep.  (n.s.)  Exch.  26S;  10  Exch.  Rep.  1. 

{B)  Liability  op  the  Obligor. 

{a)  On  Collector's  Bond, 

The  sureties  to  a  bond,  given  by  a  person  ap- 
pointed a  collector  of  Income  Tax,  under  5  &  6 
Vict  c.  35,  and  conditioned  for  the  payment  of  all 
sums  assessed  and  collected,  or  to  be  assessed  and 
collected  by  him  for  a  particular  year,  as  such  col- 
lector, are  not  liable  in  respect  of  sums  collected  by 
hun  without  legal  authority.  Kepp  v.  Wiggett,  20 
Law  J.  Bep.  (n.s.)  C.P.  49;  10  Com.  B.  Rep.  35. 

Such  a  person  has  no  legal  authority  to  collect 
sums  assessed  under  5  &  6  Vict.  u.  35,  until  he  is 
fumi^ed  with  the  duplicate  assessment  and  warrant 
to  collect,  mentioned  in  section  172.  of  that  act. 
Ibid. 

In  a  bond  given  as  a  security  for  the  due  perform- 
ance by  J  L  of  his  office  of  collector,  it  was  recited 
that  he  had  been  duly  nominated  and  appointed  a 
collector  for  the  year  ending  the  6th  of  April  1847  ; 
and  that  duplicates  of  the  assessments  and  a  warrant 
for  collecting  the  same  had  been  delivered  to  him. 
An  action  was  brought,  and  judgment  given  against 
the  sureties  to  the  bond,  for  default  by  J  L  in  non- 
payment of  sums  received  by  him  as  such  collector. 
Upon  a  writ  of  inquiry  to  assess  the  damages  by 
reason  of  the  breaches  assigned,  the  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  a  case,  which 
stated  that  J  L  having  been  nominated  and  appointed 
in  the  usual  manner,  collected  several  sums  which 


had  been  assessed  under  Schedules  A  and  D  of  the 
act  for  the  year  ending  the  5th  of  April  1847;  that 
as  to  the  sums  collected  by  him  under  Schedule  A 
duplicates  of  assessment  and  a  warrant  for  collection 
had  been  delivered  to  him,  before  he  collected  these 
sums  ;  but,  as  to  the  sums  collected  under  Schedule 
D,  that  no  duplicate  assessment  or  warrant  had  been 
delivered  to  him,  and  that,  at  the  time  when  he  re- 
ceived those  sums,  the  time  appointed  for  appeals 
against  the  assessments  under  Schedule  D  had  not 
expired : — Held,  that  the  sureties  were  liable  for  the 
sums  collected  by  J  L  under  Schedule  A,  but  that 
they  were  not  liable  for  those  collected  under  Sche- 
dule D ;  such  collection  having  been  an  unautho- 
rized act,  for  want  of  the  duplicate  assessment  and 
warrant.     Ibid. 

Held,  also,  that  the  above  recitals  in  the  bond  did 
not  estop  the  defendants  from  setting  up  the  above 
defence,  inasmuch  as  it  was  true  that  J  L  had  been 
nominated  and  appointed  a  collector,  in  one  sense, 
and  duplicates  of  assessments  and  warrants  to  collect 
had  been  delivered  to  him  with  regard  to  the  sums 
assessed  under  Schedule  A,  though  not  as  to  those 
assessed  under  Schedule  D.     Ibid. 

(fi)  On  Indemnity  Bond. 

By  a  deed,  atter  reciting  the  appointment  of  W  T 
as  bailiff  to  the  plaintiffs,  sheriff  of  Middlesex,  the 
defendants,  W  T  and  his  sureties,  covenanted  to  save 
harmless  the  plaintiffs  from  any  action  brought 
against  them  touching  or  concerning  any  matter 
"  wherein  the  said  bailiff  shall  act,  or  assume  to  act 
as  bailiff,"  or  "  for  or  by  reason  of  any  extortion  or 
escape  happening  by  the  act  or  default  of  the  said 
bailiff."  The  declaration,  after  stating  an  escape, 
averred  that  it  happened  "  by  the  default  of  the  de- 
fendant W  T,  and  not  otherwise,  he,  the  defendant 
W  T,  then  being  the  bailiff  of  the  plaintiffs  as  such 
sheriff."  The  defendants  craved  oyer,  and  after 
setting  out  the  deed,  pleaded  that  the  default  "  was 
not  the  default  of  him,  the  said  W  T,  as  such  bailiff 
of  the  plaintiffs  " : — Held,  that  the  plea  was  bad  for 
ambiguity;  but  senible,  that  the  declaration  would 
have  been  bad  on  special  demurrer,  for  not  shewing 
how  the  escape  was  the  default  of  W  T.  CvMtt  v. 
Thompson,  20  Law  J.  Rep.  (n.s.)  Exch.  49;  5 
Exch.  Rep.  811. 

(c)  When  affected  or  discharged  hy  Ohamge  of 
Circvmstamces  or  Parties, 

A  special  overseer  appointed  under  the  7  Will.  4. 
&  1  Vict.  u.  81.  0.  3.  to  make,  levy,  or  collect 
borough -rates  in  a  parish  lying  partly  within  and 
partly  without  a  borough,  is  not  an  annual  officer, 
nor  is  he  such  an  officer  as  could  be  appointed  under 
the  5  &  6  Will.  4.  c.  76.  s.  58.  The Mayor,Sc.  of 
Birmingham  v.  Wright,  20  Law  J.  Rep.  (N.s.)  Q.B. 
214;  16  Q.B.  Rep.  623. 

Therefore,  where  the  defendants  had  entered  into 
a  bond  as  surety  for  W  R,  and  the  condition  of  the 
bond  recited  that  W  R  had  been  appointed  to  act 
as  overseer  for  making,  &c.  borough-rates  within 
part  of  the  parish  of  A,  situate  within  a  borough, 
during  the  pleasure  of  the  council,  and  the  bond 
was  conditioned  for  the  due  performance  of  his 
duties  by  W  R  during  such  time  as  he  should  act 
as  such  overseer;  and  in  an  action  upon  the  bond 
the  defendants  set  out  the  bond  and  condition  upon 
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oyer,  and  pleaded  that  W  R  was  duly  appointed  by 
the  council  to  act  as  such  overseer,  subject  to  the 
pleasure  of  the  said  council,  for  the  period  of  one 
year  and  no  more,  under  and  by  virtue  of  the  7  Will. 
4.  &  1  Vict.  c.  81,  and  alleged  performance  of  the 
duties  of  the  said  office  by  W  R  during  the  period 
of  one  year  for  which  he  acted  as  such  overseer : — 
Held  (on  demurrer  to  the  replication),  that  the  plea 
was  no  answer  to  the  action.     Ibid. 

The  Municipal  Corporation  Act,  5  &  6  Will.  4. 
c.  76.  3.  58,  directs  the  council  of  every  borough 
every  year  to  appoint  a  treasurer,  and  to  take  such 
security  for  the  due  execution  of  his  office  as  they 
shall  think  proper.  The  treasurer,  by  section  60, 
is  to  account  to  the  council,  at  such  times  during  the 
continuance  of  his  office,  or  within  three  months 
after  the  expiration  of  his  office,  and  in  such  manner 
as  the  council  shall  direct.  By  the  5  &  6  Vict. 
u.  89.  8.  6,  the  treasurer,  instead  of  being  appointed 
annually,  is  to  hold  hie  office  during  the  pleasure  of 
the  council,  but  no  alteration  is  thereby  made  in  the 
nature  or  duties  of  the  office.  M  had,  before  the  6 
&  7  Vict.  c.  89,  been  elected  treasurer  of  a  borough 
for  a  year,  and  was  ordered  by  the  council  to  render 
an  account  of  cash  in  his  possession  at  every  quar- 
terly and  adjourned  meeting,  and  at  any  special 
meeting,  if  required.  The  defendant  entered  into  a 
bond  as  surety  for  the  due  performance  of  his  duty 
by  M  "  during  the  whole  time  of  his  continuing  in 
the  said  office  in  consequence  of  the  said  election,  or 
under  any  annual  or  other  future  elections  of  the 
said  council:'' — Held,  first,  that  the  council  might 
legally  take  such  security  to  remain  in  force  under 
any  number  of  successive  elections  ;  and,  secondly, 
that  the  liability  of  the  surety  was  by  the  terms  of 
the  bond  extended  to  a  continuance  in  office  by 
M  under  an  election  during  the  pleasure  of  the 
council ;  and  that  there  was  no  alteration  in  the 
time  or  mode  of  accounting,  by  reason  of  his  hold- 
ing the  office  for  an  indefinite  period,  which  would 
discharge  the  surety.  Berwick-v/pon-  Tweed  (Mayor ^ 
&c.)  V.  Oswald;  the  Same  v.  Benton;  the  Samie  v. 
BoUe,  22  Law  J.  Rep.  (n.s.)  Q.B.  129;  1  E.  &  B. 
295. 

The  Municipal  Corporation  Act,  6  &  6  Will.  4. 
c.  76.  s.  68,  provides  that  the  council  of  every  borough 
shall,  in  every  year,  appoint  a  treasurer  of  the  bo- 
rough, and  shall  take  such  security  for  the  due 
execution  of  his  office  as  they  shall  think  proper, 
and  in  case  of  a  vacancy,  by  death,  resignation,  re- 
moval, or  otherwise,  may  appoint  another  person 
in  his  place.  By  section  60.  the  treasurer  shall, 
at  such  times  during  the  continuance  of  his  office, 
or  within  three  months  after  the  expiration  of  it, 
and  in  such  manner  as  the  council  shall  direct, 
duly  account  for  money  received.  By  the  statute  6 
&  7  Vict.  c.  89.  s.  6.  the  above-mentioned  provision, 
that  the  council  shall,  in  every  year,  elect  a  trea- 
surer, is  repealed,  and  it  is  enacted,  that  the  coun- 
cil of  every  borough  shall,  on  the  9th  of  November 
next  after  the  passing  of  the  act,  appoint  a  trea- 
surer, who  shall  thenceforth  hold  his  office  during 
the  pleasure  of  the  council  for  the  time  being ;  and 
in  case  of  a  vacancy,  the  council  shall,  within 
twenty-one  days  after,  appoint  a  fresh  one.  Sub- 
sequent to  the  month  of  November  1841,  M  was 
appointed  treasurer  for  the  remainder  of  the  year, 
to   November  1842,  if  the  council  should  so  long 


please.  On  the  9th  of  November  1842,  he  was 
elected  treasurer  again,  and  continued  in  office  for 
the  year,  until  the  9th  of  November  1843,  when 
he  was  again  elected  to  be  treasurer  (the  statute  6 
&  7  Vict.  c.  89.  having  then  come  into  operation) 
during  the  pleasure  of  the  council  for  the  time 
being.  He  remained  treasurer  down  to  June  1848. 
On  his  first  election  he  entered  into  a  bond,  with 
sureties,  who  bound  themselves  for  his  duly  ac- 
counting for  and  due  payment  of  monies  received 
"  during  the  whole  time  of  his  continuing  in  the 
said  office,  in  consequence  of  the  said  election,  or 
under  any  annual  or  other  future  election."  In 
1848,  when  he  ceased  to  be  treasurer,  there  were 
certain  sums  which  he  had  received  since  the  9th 
of  November  1843,  and  which  he  had  not  duly  paid 

over : Held,  in  an  action  against  a  surety,  by  a 

majority  of  the  Court,  that  the  change  made  by 
the  statute  of  Victoria,  in  the  tenure  of  the  office 
from  that  of  an  annual  appointment  to  an  appoint- 
ment during  pleasure,  did  not  exempt  the  sureties 
from  liability,  as  the  duties  were  not  altered,  and 
they  had  agreed  to  be  bound  for  his  conduct  as 
treasurer,  not  only  during  his  first  election,  but 
under  any  annual  or  other  future  election.  Oswald 
V.  the  Mayor,  &c.  of  Berwick-upon-Tweed,  23  Law 
J.  Rep.  (N.S.)  (i.B.  321;  3  E.  &  B.  653. 

R,  in  1841,  by  a  resolution  of  vestry,  was  ap- 
pointed permanent  assistant  overseer,  at  the  annual 
salary  of  \Sl.  In  1846  the  vestry  resolved  that  R 
continue  his  office,  giving  security.  Accordingly  a 
bond  was  immediately  entered  into  by  R,  and  two 
sureties,  conditioned  that  R  should  from  time  to  time 
and  at  all  times  thereafter,  during  the  continuance  of 
his  said  appointment,  duly  perform  his  duties  ;  and 
a  warrant  of  appointment  of  R  as  assistant  overseer 
was  executed  a  few  days  afterwards  by  two  magis- 
trates. R  performed  the  duties  of  assistant  overseer 
from  1841  to  1861  ;  but  the  duties  having  been  re- 
duced, in  consequence  among  other  things  of  the 
appointment  of  a  relieving  officer,  the  vestry,  by  R's 
consent,  in  1851  came  to  a  resolution  that  R  should 
continue  the  assistant  overseer's  office  at  a  salary  of 
14/.  per  annum  from  year  to  year,  unless  he  received 
proper  notice  from  the  inhabitants.  R  after  this 
served  the  office  for  some  months,  but  subsequently 
resigned,  and  was  found  in  debt  to  the  parish : — 
Held,  that  the  resolution  of  1 851  did  not  revoke  R's 
former  appointment,  but  that  subsequently  to  it  he 
held  the  old  office  at  a  reduced  salary  ;  consequently, 
that  the  liability  of  the  sureties  continued.  Fraik 
V.  EdAna/rds,  22  Law  J.  Rep.  (n.s.)  Exch.  42  ;  8 
Exch.  Rep.  214. 

The  defendant,  by  bond,  became  surety  for  the 
honesty  and  good  conduct  of  a  clerk  to  the  Eastern 
Union  Railway  Company.  That  company  after- 
wards, by  act  of  parliament,  became  amalgamated 
with  the  Ipswich  and  Bury  Railway  Company,  under 
the  name  of  the  Eastern  Union  Railway  Company, 
the  present  plaintiffs.  By  the  10th  section  of  the 
Amalgamating  Act,  "all  conveyances,  contracts, 
agreements,  mortgages,  hands,  covenants,  and  secu- 
rities made  or  entered  into  before  the  granting  of 
such  certificate  to,  with,  in  favour  of,  or  by  or  for 
the  dissolved  companies,  or  either  of  them,  or  any 
person  duly  authorized  on  their  behalf,  shall,  imme- 
diately after  the  granting  of  such  certificate,  be  and 
remain  as  good,  valid  and  eflectual  in  favour  of,  and 
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against,  and  with  reference  to  the  new  company,  and 
may  be  proceeded  on  and  enforced  in  the  same  man- 
ner to  all  intents  and  purposes  as  if  the  last-men- 
tioned company  had  been  a  party  to  and  executed 
the  same,  or  had  been  named  or  referred  to  therein 
instead  of  the  persons,  company  or  party  actually 
named  therein  respectively" : — Held,  that  the  de- 
fendant, the  surety,  was  liable  to  the  plaintiffs,  the 
amalgamated  company,  in  respect  of  a  breach  of 
the  bond  committed  by  the  clerk  after  the  amalga- 
mation. Eastern  Union  Sail.  Co.  v.  Cochrane,  23 
Law  J.  Rep.  (n.s.)  Exch.  61;  9  Exch.  Eep.  197. 

By  a  resolution  of  a  vestry  duly  held  on  the  27th 
of  March  1845,  R  L  was  nominated  and  elected 
assistant  overseer,  the  salary  being  understood  to  be 
271.  a  year  with  extras,  but  the  resolution  did  not 
specify  the  salary.  On  the  25th  of  April  1845  two 
sureties  were  proposed  to  the  vestry  and  accepted, 
and,  on  the  9th  of  May  they  executed  the  usual 
bond  for  the  faithful  performance  by  R  L  of  his 
duties  as  assistant  overseer.  On  the  19th  of  March 
1846  the  vestry  resolved  "  that  the  permanent  over- 
seer's salary,"  meaning  the  salary  of  R  L,  should  be 
raised  from  271.  to  35i  a  year,  including  all  other 
extras.  On  the  2Sth  of  June  1846  two  Justices 
signed  the  warrant  of  appointment,  which  recited 
that  R  L  had  been  appointed  on  the  1 9th  of  March 
1846  :_Held,  per  Pollock,  C.B.,  Parhe,  B.  and 
Alderson,  B.,  that  B  L  was  not  duly  appointed 
assistant  overseer,  no  appointment  having  been  made 
pursuant  to  the  resolution  of  the  27th  of  March 
1845,  and  therefore  the  sureties  wer6  not  liable  for 
his  breach  of  the  conditions  of  the  bond — Ma/rtin, 
B.  dissentiemte.  ffolland  v.  Lea,  23  Law  J.  Rep. 
(n.s.)  Exch.  122  ;  9  Exch.  Rep.  430. 

A  bond  was  entered  into  in  January  1851  by  the 
defendant  and  others  severally  to  the  N.-W.  Rail- 
way Company.  The  condition  recited  that  the 
company  had  agreed  to  appoint  L  as  their  coal 
agent,  for  the  purpose  of  selling  coal  for  them,  at  a 
salary  of  1001.  per  annum,  on  his  finding  sureties  for 
his  duly  accounting  and  his  honest  conduct  during 
the  time  of  his  continuance  in  such  coal  agency; 
and  then  stated  that  if  L  should  from  time  to  time 
and  at  all  times  duly  account  and  pay  over  the 
monies  received,  the  obligation  should  be  void  : 
Provided,  that  each  of  the  sureties  should  be  liable 
only  for  501.  and  should  be  at  liberty  to  put  an  end 
to  his  liability  on  the  bond  on '  giving  the  railway 
company  six  months'  notice  in  writing.  On  the 
execution  of  the  bond,  L  entered  upon  his  duties  as 
coal  agent,  and  continued  therein  at  the  fixed  salary 
until  May  1851,  when  it  was  agreed  between  L  and 
the  company  that  instead  of  the  fixed  salary  of  lOOl. 
a  year  L  should  have  a  commission  of  6d.  per  ton 
on  all  the  coal  for  which  he  should  get  orders.  L 
after  this  performed  the  same  duties  as  before  until 
the  autumn  of  ]  852,  receiving  or  being  allowed  the 
commission,  which  was  calculated  to  be,  and  in  fact 
was,  larger  in  amount  than  the  fixed  salary.  The 
defendant  never  gave  any  notice  to  determine  his 
liability.  L  afterwards  became  indebted  to  the  com- 
pany for  sums  which  he  did  not  pay  over.  In  an 
action  against  the  defendant,  as  surety,  it  was  held, 
that  the  agreement  between  him  and  the  company 
was  that  he  would  be  liable  as  surety  so  long  as  L 
continued  coal  agent  at  the  specified  fixed  salary, 
and  therefore  that  the  change  in  the  mode  of  remu- 
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neration  relieved  him  ftom  responsibility.  NortJi- 
Weatem  Rail.  Co.  v.  Whiwray,  23  Law  J.  Eep. 
(n.s.)  Exch.  261  ;  10  Exch.  Rep.  77. 

The  acceptance  of  the  oiEce  of  overseer  does  not 
operate  as  a  resignation  of  the  ofiice  of  assistant 
overseer,  under  69  Geo.  3.  c.  12.  And  even  assuming 
that  those  two  oifices  are  incompatible,  where  such 
assistant  overseer  continues  to  perform  the  duties  of 
assistant  overseer  after  his  appointment  as  overseer, 
and  is  guilty  of  defalcations,  the  sureties  to  the  bond 
taken  under  the  provisions  of  that  statute  are  liable. 
Worth  V.  Newton,  23  Law  J.  Rep.  (n.s.)  Exch.  338; 
10  Exch.  Rep.  247. 

Semhle — that  the  offices  of  overseer  and  assistant 
overseer  are  not  necessarily  incompatible.     Ibid. 

Declaration  on  a  bond.  Plea  setting  out  the  bond 
and  condition,  which,  after  reciting  that  E  J  had 
been  appointed  clerk  to  the  Torquay  Gas  Com- 
pany, and  superintendent  and  inspector  of  the  works 
and  property  of  the  said  company,  and  that  upon 
such  appointment  it  was  agreed  that  the  said  E  J 
and  his  co-obligors  as  sureties  for  him,  should  enter 
into  such  bond  for  the  due  execution  of  his  said 
office,  stated  as  the  condition  of  the  bond,  that  the 
said  E  J  should  "  from  time  to  time,  and  at  all 
times  so  long  as  he  shall  continue  to  hold  the  said 
office  or  employment,"  duly  and  faithfully  account 
for  all  sums  of  money  received  by  him  by  virtue  or 
in  execution  of  his  said  office  or  employment,  &c. 
Averment,  that  the  appointment  of  E  J  to  the  oflSce 
and  employment  mentioned  in  the  condition  was  for 
one  year  and  no  longer,  and  that  he  did  well  and 
truly  perform  all  that  the  conditions  of  the  said 
bond  required.  Replication  that  E  J,  with  the 
assent  of  the  other  defendant  and  the  company, 
continued  in  the  said  office  and  employment  aftei: 
the  expiration  of  the  year  in  the  plea  mentioned 
for  a  long  period  of  time,  and  during  such  period 
omitted  and  neglected  to  account ; — Held,  upon 
demurrer,  that  the  averment  in  the  plea  of  the  time 
for  which  the  appointment  to  the  office  was  made, 
had  the  same  effect  as  if  it  had  been  recited  in  the 
condition  of  the  bond,  and  that,  in  accordance  with 
previous  authorities,  the  liability  of  the  sureties  did 
not  continue  beyond  the  period  of  one  year,  and 
that  the  plea,  therefore,  was  a  good  answer  to  the 
action.  Kitson  v.  Julian,  24  Law  J.  Rep.  (n.s.) 
aB.  202;  4  E,  &  B.  854. 

(d)  When  discharged  ly  Payment. 

To  debt  upon  bond,  the  defendant  may  plead  as 
to  part,  payment  in  satisfaction  post  diem,,  under 
4  &  5  Ann.  c.  16.  s.  12.  Busbandv.  Davis,  20  Law 
J.  Rep.  (n.s.)  C.P.  118;  10  Com.  B.  Rep.  645. 

Payment  to  one  of  two  trustees  binds  both.  Ibid. 

Debt  on  bond  in  the  penal  sum  of  2,800^.  First 
plea :  the  defendant  craved  oyer  of  the  bond,  by 
which  it  appeared  that  J  O  and  the  defendant  and 
MAN  were  jointly  and  severally  bound  to  the 
plaintiff  in  2,800/.  The  condition,  as  set  out  on 
oyer,  was  for  payment  of  \,iOOl.  by  the  defendant 
to  the  plaintiff  on  the  ]2th  of  August  1851.  There 
was  also  a  memorandum  on  the  bond  that  the  \,iOOl. 
secured  by  the  bond  was  the  same  sum  as  was  men- 
tioned in  a  warrant  of  attorney  given  by  J  O  to  the 
plaintiff,  upon  which  judgment  was  intended  to  be 
entered  up.  Averment,  that  J  0  did,  after  the  said 
12th  of  August,  and  before  action,  pay  the  plaintiff 
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1,400Z.  and^inferebt.  Second  plea,  that  the  plaintiff 
impleaded  [J  O  for  the  monies  in  the  declaration 
mentioned  and  in  respect  of  the  bond,  and  obtained 
judgment  for  2,800;. ;  that  the  sheriff  upon  a  fi.fa. 
sued  out  thereon,  and  indorsed  to  levy  1,417^.  \1s.%d.^ 
took  goods  of  J  O  of  that  amount,  and  thereout 
paid  the  plaintiff.  Third  plea,  that  J  0  executed  a 
w£irrant  of  attorney  for  2,800^.  with  a  defeasance; 
that  the  warrant  was  given  for  securing  payment  of 
1,400/.  to  the  plaintiff,  and  as  a  further  security  to 
him  for  the  1,4001  along  with  the  bond;  that  the 
plaintiff  impleaded  J  O  for  the  detention  of  the  sum 
of  2,800?.  in  the  bond  and  warrant  of  attorney  men- 
tioned, recovered  2,800^.  and  sued  out  a  fi.  fa.  ; 
that  J  O  was  a  trader  and  liable  to  the  bankrupt 
laws ;  that  the  plaintiff  negligently  omitted  to  file 
the  warrant  of  attorney;  that  1,417/.  17*.  8rf.  was 
levied  out  of  the  goods  of  J  O  and  paid  to  the 
plaintiff  in  satisfaction  of  his  debt;  that  the  plaintiff 
thereby  suspended  the  right  of  action  against  J  O 
and  precluded  himself  and  the  defendant  from  suing 
J  O,  whereby  the  debt  as  regarded  the  defendant 
was  extinguished.  The  plaintiff  demurred  to  the 
second  plea,  and  also  replied  to  the  same,  that  the 
warrant  of  attorney  became  fraudulent  and  void  as 
against  the  a^ignees,  whereby  the  plaintiff  was 
obliged  to  pay  back  to  them  the  debt  and  damages 
paid  to  him.  Similar  replications  were  pleaded  to 
the  first  and  third  pleas : — Held,  on  demurrer  to  the 
pleas  and  replications,  first,  that  the  levy  under  the 
execution  did  not  amount  to  payment  post  diem 
within  the  statute  of  Anne ;  secondly,  that  the  levy 
of  the  sum  of  1,400/.  was  no  answer  to  an  action  at 
law  on  the  bond  for  the  penal  sum  of  2,800(. 
Parker  v.  Waison,  22  Law  J.  Eep.  (n.s,)  Exch. 
167;  8  Exch.  Rep.  404 

Held,  also,  that  the  plaintiff  was  entitled  to  judg- 
ment on  the  several  demurrers.     Ibid. 

(e)  Discharge  of,  by  Operation  of  the  Statute  of 
Limitations. 

Debt  on  bond,  dated  the  5th  of  December  1812 : 
the  condition  of  which  recited  that  J  B  had  agreed 
to  advance  T  W  the  produce  of  the  sale  of  877/.  4s. 
Irf.,  S/.  per  cent,  stock,  without  any  advantage  over 
that  he  would  have  been  entitled  to  if  Ihe  stock  con- 
tinued in  his  own  name  in  the  books  of  the  Bank  of 
England.  That  J  Bsold  the  stock  and  paid  the  pro- 
duce, 729/.  4s.,  to  J  B,  and  that  it  had  been  agreed 
between  them  that  the  same  or  a  like  sum  of  877/. 
4s.  \d.,  51.  per  cent,  stock,  should  be  replaced  and 
transferred  to  .1  B.  The  condition  then  stated,  that 
if  T  \V,  before  the  Sth  of  June  then  next  ensuing, 
purchased  the  said  amount  of  stock,  and  transferred 
the  same  to  J  B,  and  paid  to  J  B  in  lieu  of  the  divi- 
dends thereof  such  sum  as  J  B  would  have  been  en- 
titled to  receive  for  the  dividends  of  the  same  in  case 
the  same  had  continued  in  his  name,  at  such  time 
and  times,  in  such  shares  and  proportions,  and  in 
such  manner  as  the  same  dividends  would  have 
been  payable  to  him  if  the  same  had  not  been 
sold,  then  the  bond  was  to  be  void;  otherwise  to 
remain  in  force.  Breach,  first,  that  J  W  did  not 
before  the  said  Sth  of  June,  nor  at  any  time  since, 
purchase  the  said  amount  of  stock  and  transfer 
the  same  to  J  B  or  the  plaintiff  as  administrator. 
Secondly,  that  the  dividends  of  the  said  stock,  if 
the  same  had  continued  standing  in  the  name  of 


J  B,  would  have  been  payable  half-yearly  after  the 
date  of  the  said  bond,  and  the  first  and  only  one  of  such 
dividends  before  the  said  Sth  of  June  would  have 
been  payable  on  the  Sth  of  January  1813,  that  J  B 
on  the-  11th  of  September  1824  died,  and  that  if  tho 
said  stock  had  continued  standing  in  J  B's  name,  or 
the  plaintiff  as  administrator,  a  sum,  to  wit,  &c.  would 
have  been  payable  half-yearly  as  dividends,  and  the 
money  payable  in  lieu  of  such  dividends,  and  be- 
coming due  after  J  B's  death,  amounted  to  a  large 
sum,  to  wit,  &c.  And  although  the  said  stock  had 
not  been  transferred  into  the  name  of  J  B  or  the 
plaintiff,  yet  the  said  T  W  and  the  defendants  had 
wholly  failed  to  pay  the  sums  which  became  due  in 
lieu  of  the  said  several  dividends.  Plea,  that  the 
causes  of  action  did  not  accrue  at  any  time  within 
twenty  years  next  before  the  commencement  of  the 
suit.  Eeplication,  so  far  as  related  to  the  first  breach, 
that  whilst  the  stock  remained  untransferred  and  a 
certain  sum,  to  wit,  &c.  was  due,  in  lieu  of  the  divi- 
dends which  J  A  would  have  been  entitled  to  receive, 
to  wit,  on  the  10th  of  September  1824,  T  W  made 
an  acknowledgment  that  the  said  stock  remained  un- 
transferred, contrary  to  the  said  condition,  and  was 
due  thereon  by  T  W  making  to  J  satisfaction  on 
account  of  part  of  the  said  sum  of  money,  to  wit,  of 
10/.,  and  that  the  action  was  brought  within  twenty 
years  next  after  such  acknowledgment;  and  so  far 
as  related  to  the  other  causes  of  action  in  the  decla- 
ration mentioned,  that  the  said  causes  of  action  did 
accrue  within  twenty  years  next  before  the  com- 
mencement of  the  suit.  Rejoinder  as  to  the  first  part 
of  the  replication,  a  traverse  of  the  bringing  of  the 
action  within  twenty  years,  mode  et  formd.  An 
agreement  between  J  B  and  T  W  was  proved,  by 
which  J  B  was  to  be  boarded  and  lodged  by  T  W  for 
half-a-guinea  a  week,  and  that  this  weekly  sum  should 
go  and  be  accepted  in  part  satisfaction  of  the  divi- 
dends of  the  stock  due  from  T  W,  and  that  they  were 
to  have  a  settlement  every  six  months.  This  agree- 
ment appeared  to  have  been  acted  upon  until  J  B's 
death,  on  the  11th  of  September  1824,  down  to  which 
time  he  boarded  and  lodged  with  T  W,  but  no 
settlement  had  taken  place  between  them,  although 
repeatedly  asked  for  by  J  B; — Held,  first,  that 
supposing  the  issue  raised  by  the  rejoinder  cast 
upon  the  plaintiff  the  buithen  of  proving  an  ac- 
knowledgment within  twenty  years  next  before 
the  commencement  of  the  action,  the  above  was 
sufficient  evidence  to  entitle  the  plaintiff  to  the  ver- 
dict on  that  issue,  as  also  on  the  second  issue  raised 
by  the  replication.  Secondly,  that  the  bond  in 
addition  was  not  within  the  Sth  section  of  the  3  &  4 
Will.  4.  c.  42.  That  the  replication,  therefore,  as  to 
the  first  breach,  set  up  no  answer  in  law  to  the  plea, 
and  the  plaintiff,  consequently,  was  not  entitled  to 
any  damages  on  that  breach ;  but  as  to  the  second 
breach,  thirdly,  that  the  part  of  the  condition  which 
stipulated  for  the  payment  from  time  to  time  of  such 
sums  as  would  have  been  payable  by  way  of  divi- 
dends, if  the  stock  had  continued  standing  in  J  B's 
name,  a  cause  of  action  still  existed,  and,  therefore, 
the  plaintiff  was  entitled  to  judgment;  the  damages 
to  be  confined  to  those  claimed  in  the  second  breach. 
Blair  v,  Ormond,  20  Law  J.  Rep.  (N.s.)  Q.B.  444; 
17  Q.B.  Rep.  423. 

Declaration  in  the  common  form  on  an  annuity 
bond,  dated  the  Sth  of  June  1828.  Pleas,  the  Statute 
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of  Limitations,  and  the  bankruptcy  of  the  defendant 
after  the  making  of  the  bond  and  the  accruing  of  the 
causes  of  action  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  action.  Eeplica- 
tion  joining  issue  on  the  latter  plea,  and  as  to  the 
former,  that  the  said  causes  of  action  did  accrue  to 
the  plaintiff  within  twenty  years  next  before  the 
commencement  of  the  action  (setting  out  the  bond 
and  condition,  and  assigning  as  a  breach  of  the  con- 
dition, the  non-payment  of  BOl.  for  two  years  and  a 
half  arrears  of  the  annuity).  The  bond  was  a  joint 
and  several  bond  of  the  defendant  and  M,  and  was 
conditioned  (after  reciting  that  M  had  agreed  with  the 
plaintiff  for  the  sale  of  an  annuity  of  202.  to  be  paid 
to  the  plaintiff,  his  executors,  &c.,  during  the  joint 
and  several  lives  of  the  plaintiff  and  his  wife,  for  the 
sum  of  1507.,  and  that  the  defendant  at  the  request 
of  M.  had  assented  to  join  in  and  execute  the  bond 
for  securing  the  due  and  regular  payment  of  the 
annuity  and  the  receipt  by  M  of  the  said  sum  of 
ISOl.)  for  the  due  payment  by  M  or  the  defendant, 
their  or  either  of  their  heirs,  &c.  of  the  said  annuity, 
by  two  equal  half-yearly  payments  on  the  9th_of 
December  and  the  9th  of  June  in  every  year,  during 
the  joint  and  several  lives  of  the  plaintiff  and  his 
wife,  and  a  proportionate  part  of  the  half-yearly  pay- 
ment of  such  annuity  in  the  event  of  the  death  of  the 
survivor  between  the  half-yearly  days  of  payment. 
On  the  trial,  it  was  proved  that  the  defendant  had 
become  a  bankrupt  In  1836;  that  the  defendant  had, 
down  to  1848,  paid  the  half-yearly  instalments  of  the 
annuity,  but  on  no  occasion,  until  after  the  days 
of  payment  stated  in  the  condition ;  so  that  there  had 
been  breaches  of  the  bond  before  the  defendant's 
bankruptcy,  and,  it  appeared  also,  more  than  twenty 
years  before  the  commencement  of  the  action ;  and 
that  arrears  were  then  due  in  respect  of  breaches 
committed  since  1848 : — Held,  that  a  new  cause  of 
action  arose  with  each  successive  breach  of  the  con- 
dition, and  that  by  proof  at  the  trial  of  breaches 
committed  within  twenty  years,  the  plaintiff  was  en- 
titled to  the  verdict  upon  the  issue  raised  by  the  plea 
of  the  Statute  of  Limitations.  Amott  v.  jfolden,  22 
Law  J.  Hep.  (N.s.)  Q-B.  14;  18  Q.B.  Eep.  693. 

(C)  Belease. 

A  being  in  debt  to  B,  C  and  D,  three  sisters,  who 
were  his  near  relations,  partly  on  his  own  account 
and  partly  as  executor  of  his  father,  executed  to 
them  a  bond  for  SOOl  At  the  time  of  the  giving  of 
the  bond  A  objected  to  give  it,  and  agreed  to  do  so 
only  on  a  verbal  representation  that  it  was  not  in- 
tended to  be  enforced  until  B,  C  and  D  should  come 
to  want,  an  event  which  did  not  happen.  The  bond 
remained  in  the  hands  of  the  three  till  the  death  of 
B,  and  after  her  death  in  the  hands  of  the  survivors, 
and  after  the  death  of  C  in  the  hands  of  D,  whose 
property  (by  mutual  arrangements)  it  was  at  the 
time  of  her  death.  On  the  bond  was  found  the 
following  indorsement — ^"This  bond  is  never  to 
appear  against  A.  Witness  C  D."  This  was 
dated  eleven  years  after  the  date  of  the  bond.  It 
was  not  made  clear  that  C's  name  was  written  by 
herself;  it  was  said  that  D  had  written  it.  It  was, 
however,  proved  that  if  D  had  written  it  she  did  so 
with  the  authority  of  C:— Held,  that,  without  say- 
ing whether  the  indorsement  amounted  to  a  release, 
which  was  a  legal  question,  there  was  an  equity 


under  the  circumstances  against  enforcing  the  bond; 
that  if  put  in  suit  the  action  would  be  restrained, 
and  that  there  was  nothing  due  on  the  bond  to  the 
estate  of  D.    Mcyor  v.  Major,  1  Drew.  166. 

(D)  Action  on. 

(a)  Payment  into  Cowrt. 

[See  Hmland  v.  Davis,  amte,  (B)  {d).'\ 

In  an  action  on  a  bond  money  cannot  be  paid 
into  court.  The  Bishop  of  London  v.  M'Nid,  23 
Law  J.  Rep.  (n.s.)  Exch.  11. 

In  an  action  on  an  administration  bond,  breaches 
were  assigned  in  the  declaration,  and  the  defendant 
by  way  of  plea  set  out  the  condition  and  paid  money 
into  court  as  to  certain  breaches,  and  as  to  the 
residue  averred  performance  or  excuse  for  non-per- 
formance :— Held,  that  the  plaintiff  was  entitled  to 
strike  out  the  whole  plea,  and  proceed  to  assess 
damages.     Ibid. 

(6)  Pleas. 

The  Westminster  Improvement  Commissioners 
were  authorized  by  several  acts  of  parliament  to 
borrow  such  sums  of  money  as  they  should  think 
necessary  for  the  purposes  of  the  act,  and  to  give 
bonds  for  the  same,  and  which  bonds  were  assignable. 
In  an  action  by  the  plaintiff,  as  transferee  of  one  of 
such  bonds,  the  condition  of  which  recited  that  the 
defendants  had,  in  pursuance  of  the  said  acts,  bor- 
rowed of  one  T  P  6,000i.  for  enabling  them  to  carry 
the  said  acts  into  execution,  the  defendants  pleaded 
that  they  did  not  borrow  the  said  sum  of  the  said 
T  P,  or  any  part  thereof,  for  the  purposes  of  the 
said  acts,  and  that  they  were  not  authorized  to  make 
the  said  bond,  and  that  the  same  was  made  contrary 
to  the  provisions  of  the  said  acts,  of  which  the  said 
T  P  and  the  plaintiff  had  notice  at  the  time  the 
bond  was  made  and  transferred  to  the  plaintiff: — 
Held,  upon  general  demurrer,  that  the  plea  was 
bad.  Morton  v.  the  Westminster  Improvement 
Commissioners,  21  Law  J.  Kep.  (n.s.)  Exch.  297;  7 
Exch.  Rep.  780. 

The  defendants  also  pleaded,  that  at  and  before 
the  bond  was  made,  certain  persons,  namely,  C  M 
and  W  M,  were  entitled  to  receive  from  the  defen- 
dants certain  bonds;  that  the  said  T  P  and  others 
conspired  fraudulently  to  procure  for  T  P  one  of  the 
said  bonds  to  which  the  said  C  M  and  W  M  were 
entitled,  and  that  by  means  of  such  conspiracy  and 
fraud  they  procured  the  said  C  M  and  W  M  to  au- 
thorize the  defendants  to  give  to  the  said  T  P  one  of 
the  said  bonds  they  were  so  entitled  to;  and  that  the 
bond  sued  upon  was  thereupon  given  to  T  P  by  the 
defendants,  and  that  they  the  defendants  had  never 
borrowed  any  sum  of  money  from  the  said  T  P,  of 
all  which  premises  the  plaintiff  at  the  time  of  the 
transfer  to  him  of  the  said  bond  had  notice : — Held, 
bad  on  general  demurrer,  because  the  defendants 
could  not  set  up  as  a  defence  the  fraud  that  had 
been  committed  upon  C  M  and  W  M,  by  whose  di- 
rections they  had,  in  pursuance  of  their  contract  with 
them,  given  the  bond  to  T  P.    Ibid. 

(c)  Signing  J'udgm.eKt  for  Want  of  Plea. 

The  Lynn  and  Ely  Railway  Company  having 
given  a  bond  were  afterwards  by  act  of  parliament 
amalgamated  with  certain  other  lines,  under  the 
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name  of  the  East  Anglian  Railway  Company,  to 
■which  all  the  liabilities  of  the  Lynn  and  Ely  Railway 
Company  were  transferred.  To  an  action  against 
the  East  Anglian  Railway  Company  upon  the  bond, 
the  defendants,  after  setting  out  the  deed  on  oyer, 
pleaded  as  follows:  "which  being  read  and  heard, 
the  defendants  say  that  the  said  writing  obligatory  is 
not  their  deed."  The  plaintiff  having  signed  judg- 
ment as  for  want  of  a  plea  the  Court  refused  a  rule 
to  set  aside  the  judgment,  there  being  no  affidavit  of 
merits.  Selby  v.  the  East  Anglian  Rail.  Co.,  21 
Law  J.  Rep.  (N.s.)  Exch.  27;  2  L.  M.  &  P.  P.C.  595. 


BOUNDARIES. 

[See  Commission  to  ascertain  Bouhdaeies.] 


BRIDGE. 


Liability  of  Countt  to  repair. 
[See  Mackinnon  v.  Penson,  title  Action,  (A)  (i).] 
The  Isle  of  Wight  is  a  division  of  the  county  of 
Southampton,  but  has  no  separate  commission  of  the 
peace.  Before  1842  all  public  bridges  in  the  Isle  of 
Wight  not  repairable  by  tenure  were  repaired  either 
by  the  tithings  in  which  they  were  situate,  or  by 
rates  in  the  nature  of  county  rates,  levied  on  all  the 
parishes  in  the  island,  under  the  following  arrange- 
ment. The  Isle  of  Wight,  having  been  assessed  to 
the  general  county  rate,  and  appeals  against  such 
assessment  having  been  made,  in  1774  an  arrange- 
ment was  made,  by  an  order  of  Quarter  Sessions  and 
by  consent,  fixing  certain  proportions  to  be  paid  by 
the  parishes  in  the  Isle  of  Wight  towards  the  general 
county  rate,  but  leaving  the  expense  of  bridges  and 
houses  of  correction  to  be  raised  by  a  local  rate ; 
"  the  said  island  being  adjudged  and  declared  not  to 
be  liable  to  pay  to  the  county  bridge  rate  or  to  the 
house  of  correction ;  the  Isle  of  Wight  agreeing  to 
erect  and  maintain  houses  of  correction  and  bridges 
within  the  island  at  its  own  expense."  Accordingly, 
from  1774  the  practice  was  for  the  Quarter  Sessions 
of  the  county,  on  the  application  of  the  Justices  for 
the  Isle  of  Wight  division,  to  lay  a  rate,  in  the  na- 
ture of  a  county  rate,  on  every  parish  in  the  island 
for  the  repair  of  the  bridges  and  bridewell  in  the  island, 
and  this  local  rate,  and  not  the  general  county  rate, 
was  always  expended  in  such  repairs.  In  1813  a 
local  act  of  parliament  passed,  by  which  Commis- 
sioners were  appointed  for  managing  the  roads  and 
highways  in  the  island,  and  which  enacted  that  all 
bridges,  &c.  which  had,  previous  to  the  passing  of 
the  act,  been  repaired  by  any  tithings,  &c.,  should 
for  the  future  be  repaired  in  the  same  manner  and 
by  such  ways  and  means  as  other  bridges,  usually 
called  county  bridges,  within  the  island,  had  been 
accustomed  to  be  repaired  : — Held,  that  all  bridges 
which,  at  the  time  when  the  local  act  passed,  were 
repairable  by  the  tithings,  were  thenceforward  re- 
pairable by  the  county  generally;  and  that  the  con- 
ventional mode  of  assessing  the  island  alone  to  a 
rate  for  the  repairs  of  its  bridges  and  bridewell  under 
the  arrangement  of  1774  could  not  affect  the  legal 
liability  of  the  county,  or  be  any  answer  to  an  in- 
dictment against  it  for  non-repair  of  such  bridges. 
Her/ina  v.  tlie  Midbiianis  of  the  Covnty  of  South- 
ampton, 21  Law  J.  Rep.  (n.s.)  M.C.  201. 


A  bridge  in  the  Isle  of  Wight  was,  after  the  passing 
of  the  above  local  act,  wholly  rebuilt  by  order  of  the 
Justices  for  the  island  division  out  of  the  island  rate 
before  mentioned.  The  construction  of  the  new 
bridge  was  materially  different  from,  and  it  stood 
higher  up  the  stream  than,  the  former  bridge.  None 
of  the  forms  required  by  the  43  Geo.  3.  c.  49.  were 
observed  in  building  the  new  bridge: — Held,  that 
the  county  remained  liable  to  repair  the  new  bridge. 
Ibid. 

A  foot-bridge  formed  by  three  planks,  about  nine 
or  ten  feet  long,  and  a  hand-rail,  which  carries  a 
public  footpath  over  a  small  stream,  is  not  such  a 
bridge  as  the  county  ia  bound  to  repair.     Ibid, 


BUILDING  ACT. 
[See  Meteojolitan  Building  Act.] 


BUILDING  SOCIETY. 
[See  Feiendly  and  Benefit  Societies.] 


BURIAL. 

[See  15  &  16  Vict.  c.  85;  16  &  17  Vict.  c.  134; 
17  &  18  Vict.  c.  87;  18  &  19  Vict.c.  128;  18  &  19 
Vict.  u.  105.] 

(A)  Right  of  Burial. 

(B)  BuEiAL  Fees. 

(C)  Rate  fob  enlarging  Burial  Geound. 


(A)  Right  of  Burial. 

A  parent  is  bound  to  provide  christian  burial  for 
the  body  of  a  deceased  child  if  he  has  the  means ; 
but  if  he  has  not  the  means,  though  the  body  re- 
mains unburied  and  becomes  a  nuisance  to  the 
neighbourhood,  he  is  not  indictable  for  the  nuisance, 
notwithstanding  he  could  have  obtained  money  for 
the  burial  expenses  by  way  of  loan  from  the  poor 
law  authorities  of  the  parish,  for  he  is  not  bound  to 
incur  a  debt.  Eegma  v.  Vann,  21  Law  J.  Rep.  (n.s.) 
BLC.  89;  2  Den.  C.C.R.  325. 

Semhle — that  the  parish  officer  would  be  liable  for 
a  nuisance  in  such  case.     Ibid, 

(B)  Burial  Fees. 
In  1823  a  piece  of  ground,  in  the  parish  of  St.  M 
in  L,  was  bought  by  subscription  of  the.  inhabitants 
and  conveyed  to  the  Church  Building  Commissioners, 
who  erected  a  chapel  on  a  portion  of  it,  and  inclosed 
the  remainder  for  a  burial  ground.  The  chapel  and 
burial  ground  were  consecrated  in  1827.  In  1828 
an  Order  in  Council  was  made,  whereby,  after  re- 
citmg  the  16th  section  of  the  58  Geo.  3.  c.  45,  which 
empowers  the  Commissioners  to  divide  populous 
parishes  into  two  or  more  distinct  and  separate 
parishes;  also  reciting  the  21st  section  of  that  statute, 
which  empowers  the  Commissioners  to  divide  popu- 
lous parishes  into  ecclesiastical  districts ;  also  reciting 
that  the  Commissioners  had  made  a  representation 
to  the  Crown  respecting  the  increase  of  population 
and  insufficient  church  accommodation  in  the  parish ; 
also  reciting  that  it  appeared  to  the  Commissioners 
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expedient  that  an  ecolesiaBtical  district  should  be  as- 
Bigned  to  the  new  chapel  under  the  provisions  of  the 
59  Geo.  3.  c.  134.  s.  16;  and  that  the  consent  of  the 
bishop  had  been  obtained:  His  Majesty  ordered  that 
the  proposed  division  should  be  made  and  effected 
according  to  the  provisions  of  the  said  acts.  The 
boundaries  of  the  district  were  duly  enrolled  under 
the  58  Geo.  3.  c.  45.  s.  22.  No  Order  in  Council 
was  made  respecting  the  performance  of  the  offices 
of  the  church  in  the  said  chapel,  or  the  appropria- 
tion of  the  fees  payable  in  respect  thereof,  nor  did 
the  Commissioners  make  any  otder  as  to  whether  the 
fees  for  burials,  &c.  were  to  be  reserved  to  the  in- 
cumbent of  the  parish,  or  assigned  to  the  curate  of 
the  chapel,  or  whether  burials,  &o.  should  be  per- 
formed in  such  chapel.  In  the  year  1848,  the  cor- 
poration of  L  established  a  cemetery  within  the 
borough,  under  the  provisions  of  the  11  Vict.  c.  ii.,  by 
which  the  burial  service  over  deceased  persona  re- 
moved for  interment  in  the  cemetery  was  to  be  per- 
formed by,  and  the  fees  paid  to,  the  incumbent  who 
might  have  been  required  to  perform  the  service,  and 
would  have  been  entitled  to  the  fees,  if  the  inter- 
ment had  taken  place  in  his  parish  or  ecclesiastical 
district: — Held,  that  the  Order  in  Council  was  made 
under  the  58  Geo.  3.  c.  45.  s.  21,  and  not  under  the 
59  Geo.  3.  c.  143.  s.  16;  and  that  upon  enrolment 
of  the  boundaries,  the  chapelry  became  a  separate 
district  parish  for  all  ecclesiastical  purposes;  and  that 
after  the  death  of  the  then  incumbent  of  the  original 
parish,  the  curate  of  the  district  parish  was  entitled 
to  the  fees  for  burial,  both  in  his  parish  and  in  re- 
spect of  deceased  persons  taken  from  the  parish  to 
the  cemetery  for  interment.  Edgell  v.  Bumaby,  23 
Law  J.  Eep.  (n.s.)   Exch.  65;  8  Exch.  Rep.  788. 

(C)  Rate  fok  enlarging  Burial  Ground. 

Where  the  churchwardens  of  a  parish  made  a 
single  rate  for  providing  necessary  additional  burial 
ground  for  the  parish,  which  could  only  be  done  (if 
at  all)  under  the  powers  given  by  the  Church  Build- 
ing Acts,  and  also  for  draining  and  spouting  a  chapel 
in  the  parish,  as  at  common  law,  it  was  held  that  the 
rate  could  not  be  enforced.  Hegma  v.  Ahney,  and 
the  Ghurchwwrdens  of  Wliitwick  v.  Stimson,  2  3  Law  J. 
Rep.  (N.s.)  M.C.  154;  3  E.  &  B.  779. 

Qucere whether  there  is  any  power  to  make  a 

rate  for  enlarging  or  for  purchasing  a  burial  ground. 
Ibid. 


CAB. 

[See  Hackney  Carriage.] 


CANAL  AND  CANAL  COMPANY. 

[Traffic  on  canals,  see  17  &  18  Vict.  c.  31.  Rules 
and  forms  of  proceeding  against  canal  companies, 
see  Reg.  Gen.  (Common  Pleas),  18  Vict.  1855;  24 
Law  J.  Rep.  (n.s.)  xiii. ;  15  Com.  B.  Rep.  473.] 

(A)  Rights  and  Liabilities  of  the  Company. 

(B)  Compensation  for  Damage. 


(A)  Rights  and  Liabilities  of  the  Company. 
Ejectment  to  recover  a  portion  of  the  land  and 
banks  of  the  Swansea  Canal    In  1779,  P,  being 


seised  of  the  above-mentioned  land,  demised  the 
same  to  M  &  Co.  for  sixty-five  years.  In  1793  the 
Swansea  Canal  Company  was  formed  for  making  a 
canal,  which  was  intended  to  pass,  amongst  other 
places,  in  part  through  the  land  in  question,  and  they 
obtained  an  act  for  that  purpose.  In  1797  M  &  Co. 
and  the  Duke  of  B.  widened  a  canal  made  by  M  & 
Co.,  and  extended  the  same  through  part  of  the 
above  land,  which  canal  joined  and  formed  a  con- 
tinuation of  the  Swansea  Canal.  The  powers  for 
making  a  portion  of  the  canal  which  passes  through 
a  portion  of  the  lands  sought  to  be  recovered  were 
obtained  by  the  Duke  of  B.  and  M  &  Co.  By  that 
act  it  was  enacted,  sect.  47,  that  upon  payment  or 
tender  of  certain  sums  of  money,  adjudged  by  certain 
commissioners  or  assessed  by  juries,  for  the  purchase 
of  any  such  lands,  &c.,  it  should  be  lawful  for  the 
canal  company  to  enter  upon  such  lands,  or  before 
such  payment  or  tender  by  leave  of  the  owners  and 
occupiers,  and  thereupon  such  lands  shall  be  vested 
in  such  company.  The  lands  sought  to  be  recovered 
in  this  action  formed  part  of  the  lands  authorized  to 
be  taken  by  the  canal  act.  No  payment  or  satisfac- 
tion was  made  or  agreed  to  be  made  to  the  owners 
of  the  lands,  but  everything  was  done  by  the  Duke 
of  B.  with  the  full  consent  and  approbation  and  in 
accordance  with  the  wishes  of  such  owners  and  pro- 
prietors. The  defendant,  in  1835,  became  the  as- 
signee of  the  said  Duke  of  B.  One  J  C,  in  1800, 
became  the  purchaser  of  the  said  lands,  and  the  in- 
terest therein  afterwards  became  vested  in  the  lessors 
of  the  plaintiff  at  the  expiration  of  the  lease  in  1845  : 
— Held,  that  the  lessors  of  the  plaintiff  were  entitled 
to  recover  possession  of  the  lands.  Doe  d.  Patrich 
T.  Beaufort,  20  Law  J.  Rep.  (n.s.)  Exch.  251;  6 
Exch.  Rep.  498. 

The  Trent  and  Mersey  Navigation  Company,  by 
the  6  Geo.  3.  c.  96,  were  empowered  to  make  the 
canal  and  to  purchase  lands  for  the  purpose  of  the 
navigation,  and,  by  section  12,  upon  payment  of  the 
purchase-money,  the  fee  simple  of  the  lands  was  to 
be  vested  in  the  company  "  for  the  use  of  the  said 
navigation,  but  to  or  for  no  other  use  or  purpose 
whatsoever."  By  a  subsequent  act  (37  Geo.  3.  c. 
36,)  they  were  empowered  to  make  a  reservoir  for 
the  purpose  of  supplying  the  canal  with  water,  and 
to  purchase  land  for  that  purpose,  and  all  the 
clauses,  powers,  &c.  of  the  former  act  were  extended 
to  the  making  the  reservoir.  The  canal  acts  con- 
tained various  clauses  reserving  rights  of  fishery,  &e. 
to  the  owners  of  the  lands  through  which  the  canal 
and  reservoir  were  made,  and  enabling  them  to  use 
pleasure-boats  thereon  without  paying  toll,  but  pro- 
hibiting the  passage  of  any  boats  carrying  passengers 
or  goods  for  hire  upon  the  canal,  except  upon  pay- 
ment of  toll.  The  canal  and  reservoir,  and  all  the 
rights,  &c.  of  the  canal  company  were  subsequently 
vested  in  the  defendants  (the  North  Staffordshire 
Railway  Company)  by  act  of  parliament,  "  in  the 
same  manner  and  to  the  same  extent "  as  the  canal 
company  could  have  held,  used,  &c.  the  same,  and 
all  the  powers,  &c.  of  the  canal  acts  were  extended 
to  the  railway  company.  The  canal  company  pur- 
chased from  the  plaintiff's  ancestor,  under  the  powers 
of  their  acts,  the  land  upon  which  they  made  the 
reservoir,  and  took  a  conveyance  of  it  in  fee  to  a 
trustee  for  the  company.  Two  questions  being 
raised,  first,  whether  the  defendants  could  lawfully 
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let  out  boats  for  hire  upon  the  reservoir  ;  and, 
secondly,  whether  they  could  lawfully  use  the  reser- 
voir for  any  other  purpose  than  for  supplying  the 
canal  with  water, — Held,  per  Lord  Camplell,  C.J., 
that  under  these  statutes  there  was  not  an  universal 
prohibition  against  the  defendants  using  the  reservoir 
for  any  other  purpose,  except  that  of  feeding  the 
canal;  but  that  all  uses  of  it,  whether  by  pleasure- 
boats  or  otherwise,  other  than  for  the  purposes  of  the 
navigation,  whereby  the  grantor  of  the  land,  or  his 
heirs  or  assigns,  were  prejudiced,  was  unlawfiil ;  but 
that  the  plaintiff,  not  being  a  shareholder,  could  not 
rely  upon  the  improper  application  of  the  corporate 
funds  to  this  purpose.  Per  Coleridge,  J.  and 
Wightman,  J.,  that  the  defendants  could  not  law- 
fully let  out  pleasure-boats  for  hire  upon  the  reser- 
voir, or  use  it  for  any  other  purposes  of  profit,  except 
those  contemplated  by  the  statutes  under  which  they 
were  incorporated,  as  the  land  was  vested  in  them 
for  the  use  of  the  navigation,  and  for  no  other  use 
or  purpose  whatsoever ;  and  also,  because  such  use 
of  the  reservoir  would  derogate  from  the  rights  of 
adjacent  landholders ;  and,  lastly,  because  it  involved 
a  disposition  of  the  corporate  funds  to  a  purpose 
foreign  to  the  object  of  their  incorporation,  and 
might  be  prejudicial  to  the  shareholders.  Per  Erie, 
X,  that  the  canal  company  and  the  defendants  ac- 
quired by  the  conveyance  of  the  land  to  them  all 
the  incidents  to  an  estate  in  fee  simple  not  expressly 
prohibited  by  their  acts,  with  the  specified  duty 
superadded  of  using  it  for  the  purpose  of  the  navi- 
gation, and  of  not  using  it  for  any  purpose  incon- 
sistent with  that  object ;  and  that,  therefore,  they 
might  lawfully  use  the  reservoir  with  pleasure-boats, 
or  in  any  other  manner  which  did  not  impede  the 
performance  of  the  statutory  duty.  Bostock  v. 
North  Staffordshire  Sail.  Co.,  24  Law  J.  Rep.  (n.s.) 
Q,B.  225  ;  4  E.  &  B.  798. 

(B)  Compensation  for  Damage. 

The  1  Geo.  1.  c.  24,  by  section  1,  empowered  cer- 
tain persons  to  make  the  river  Kennet  navigable,  and 
to  dig  and  cut  through  the  banks  of  the  said  river, 
and  to  erect  in  the  said  river,  and  upon  the  lands 
adjoining,  weirs,  pens,  dams,  &c.,  and  to  do  all  mat- 
ters and  things  necessary  for  making,  maintaining,  or 
improving  the  said  navigation,  the  said  undertakers 
first  giving  satisfaction  to  the  owners  of  such  lands, 
weirs,  &c.  as  should  be  digged,  cut,  or  removed,  or 
otherwise  made  use  of,  as  the  Commissioners  named 
for  the  purpose  should  direct,  in  case  the  undertakers 
should  not  beforehand  have  agreed  with  the  pro- 
prietors of  such  lands  and  hereditaments  concerning 
the  same.  By  section  2.  Commissioners  were  ap- 
pointed to  mediate  between  the  undertakers  and  the 
owners  of  lands  and  hereditaments  intended  to  be 
made  use  of,  and  to  settle  satisfaction  for  such  por- 
tion of  the  lands  as  should  be  cut,  digged,  or  made 
use  of ;  and  a  provision  was  made  for  filling  up 
vacancies  in  the  body  of  the  Commissioners.  By 
section  18.  if  any  person  should  sustain  damage  in 
his  mills  by  the  owners  of  the  navigation  taking  away 
or  diverting  the  water,  or  any  similar  injury,  the 
Commissioners  should,  by  a  jury  impannelled  as 
therein  directed,  assess  such  damage  and  award  com- 
pensation to  the  party  injured.  The  proprietors  of 
the  navigation  obstructed  the  water  fiowing  to  the 
defendant's  mill  by  the  erection  of  a  dam,  under  the 


powers  of  the  above  act.  AU  the  Commissioners 
appointed  under  the  act  had  died,  and  there  were  no 
Commissioners  in  existence  by  whom  compensation 

could  be  assessed  : Held,  under  these  circumstances, 

by  Wightman,  J.,  Erie,  J.  and  Crompton,  /.,  that 
the  powers  of  the  proprietors  to  raise  weirs  for  the 
necessary  purposes  of  the  navigation  did  not  cease 
by  reason  of  the  right  of  the  mill-owner  to  recover 
compensation  for  consequential  damages  through  the 
Commissioners  being  lost.  Held ,  by  Lord  Campbell, 
C.J. ,  that  the  power  to  raise  the  weir  and  cut  off  the 
water  flowing  to  the  defendant's  mill,  could  only  be 
exercised  during  the  continuance  of  the  body  of 
Commissioners,  and  that  upon  their  extinction,  the 
extraordinary  powers  of  the  proprietors  ceased. 
The  Eennelt  amdAvon  Canal  Navigation  v.  Wither - 
ington,  21  Law  J.  Rep.  (k.s.)  Q,B.  419  ;  18  Q.B. 
Rep.  S31. 

Qiusre whether  any  mode  of  recovering  com- 
pensation by  action  or  otherwise  existed.     Ibid. 

A  company  of  proprietors,  by  agreement  among 
themselves,  made  a  navigable  cut  through  certain 
lands  on  lease  for  sixty-five  years.  In  1794  an  act 
of  parliament  was  passed  for  making  the  Swansea 
Canal;  the  cut  which  was  previously  made  was 
adopted  as  a  part  of  the  undertaking  to  be  made  by 
the  act,  but  no  steps  were  taken  under  the  act,  or 
otherwise,  to  purchase  the  reversionary  interest  of 
the  lands  comprised  in  the  lease,  and  this  part  of  the 
canal  was  held  under  the  lease  until  its  expiration  on 
the  29th  of  September  1844.  The  estate  of  the 
original  lessor,  who  was  one  of  the  projectors  of  the 
original  cut,  and  consented  to  its  being  made,  was 
afterwards  sold,  and  was  purchased  by  the  ancestor 
of  the  defendants,  who,  upon  the  expiration  of  the 
lease,  brought  an  action  to  recover  the  land,  and  ob- 
tained a  verdict ;  upon  which  the  plaintiff,  who  was 
the  proprietor  of  the  canal,  and  who  alone  had 
the  power  of  levying  tolls  under  the  Canal  Act,  filed 
this  bill  to  restrain  all  further  proceedings  at  law  for 
the  recovery  of  the  lands,  and  to  obtain  a  convey- 
ance to  confirm  his  rights  under  the  Swansea  Canal 
Act,  and  to  assure  the  possession  of  the  canal  to 
him  upon  payment  of  a  compensation  under  the 
Canal  Act,  or  that  the  defendants  might  be  restrained 
from  interfering  with  the  plaintiff's  right  as  an  ease- 
ment, and  from  preventing  him  from  maintaining  or 
using  the  canal  through  the  lands : — Held,  that  the 
original  lessor  had  notice  of  the  appropriation  of  the 
cut  to  the  purposes  of  the  canal  ;  and  that  he  and 
those  claiming  under  him-  could  not  obtain  posses- 
sion of  the  land  covered  by  the  canal,  or  interfere 
with  its  use  ;  that  the  purchase  from  the  lessor  was 
made  with  an  impUed  knowledge  that  the  canal  was 
to  exist  for  ever,  and  consequently  that  the  de- 
fendants could  not  prevent  the  use  of  the  cut 
through  the  land;  and  that  upon  payment  of  a  com- 
pensation, to  be  fixed  by  the  Judge  at  chambers,  as 
the  powers  in  the  Canal  Act  were  defective,  the  de- 
fendants must  convey  their  interest  in  the  lands. 
The  Duke  of  Beaufort  v.  Patrick,  22  Law  J.  Rep. 
(n.s.)  Chanc.  489  ;  17  Beav.  60. 

The  principle  upon  which  such  compensation  will 
be  fixed.     Ibid. 
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CAPIAS. 

[See  Arrest — Execution — Sheriff.] 


CAEEIEB. 

[See  Hackney  Carriage — Ship  and  Shipping.] 

(A)  Common  Carriers. 

(a)  Who  are. 

( 6 )  Beyond  the  Realm. 

(B)  DnTT  AND  Liability  op  Carriers. 
(^a)  As  regards  Passengers. 

(1)  In  general. 

(2)  Personal  Injury. 

(b)  As  regards  Passengers'  Luggage. 

{c)  In  respect  of  the  Conveycmce  of  Goods,  cfcc. 

(1)  In  general. 

(2)  Under  Notice  or  Special  Contract. 

(3)  Decla/ration  of  Nature  and  Value. 

(C)  Charges  for  Caeriage  of  Goods. 

(D)  Actions. 

(E)  Damages  recoverable. 


(A)  Common  Carriers. 

(a)  Who  are. 

If  a  person  holds  himself  out  to  carry  goods  for 
every  one  as  a  business,  and  he  thus  carries  from  the 
wharves  to  the  ships  in  harbour,  he  is  a  common 
carrier.  The  criterion  is,  whether  he  carries  for  par- 
ticular persons  only,  or  whether  he  carries  for  every 
one.  If  he  holds  himself  out  to  do  it  for  every  one 
who  asks  him,  he  is  a  common  carrier ;  but  if  he 
carries  for  particular  persons  only,  that  is  matter  of 
special  contract.    Ingate  v.  Christie,  3  Car.  &  K.  61. 

(V)  Beyond  the  Realm. 

A  common  carrier  from  a  place  within  to  a  place 
without  the  realm,  is  subject  to  the  same  liabilities 
at  common  law  as  a  common  carrier  who  carries 
only  within  the  realm.  Crouch  v.  the  London  and 
North-Western  Rail.  Co.,  23  Law  J.  Eep.  (n.s.) 
C.P.  73;  14  Com.  B.  Eep.  255. 

(B)  Duty  and  Liability  of  Carriers. 

(a)  As  regards  Passengers. 

(1)  In  general. 

The  plaintiff,  intending  to  go'  to  L  and  back  by 
the  defendants'  railway,  paid  for  and  received  from 
them  the  following  ticket  at  B,  and  went  to  L  with 
it : — "  B  to  L  and  back.  Excursion  ticket.  To 
return  by  the  trains  advertised  for  that  purpose  on 
any  day  not  beyond  fourteen  days  after  date  hereof." 
A  morning  and  evening  return  excursion  trains  were 
advertised  on  the  Saturdays,  but  they  were  not  ad- 
vertised to  go  to  B.  On  a  Saturday  morning  within 
the  fourteen  days  the  plaintiff  presented  himself  at 
the  L  station  in  time  for  the  morning  return  train. 
It  became  full  so  that  the  plaintiff  could  not  find 
room  in  it,  and  it  would  have  been  dangerous  to 
have  added  other  carriages  to  it.  The  company  re- 
fused to  let  him  go  by  an  ordinary  train,  but  kept 
him  waiting  until  the  evening  return  train,  in  which 
lie  found  a  place.    That  train  took  him  only  to  D, 


where  it  arrived  on  Sunday  morning.  No  trains  ran 
from  D  to  B  on  Sundays.  The  line  from  D  to  B 
belonged  not  to  the  defendants,  but  to  another  com- 
pany. The  plaintiff  hired  a  carnage  to  take  him 
from  D  to  B,  and  brought  an  action  to  recover  the 
expense  from  the  defendants: — Held,  that  by  the 
terms  of  the  excursion  ticket  and  advertisements  the 
defendants  contracted  to  carry  the  plaintiff  back  to 
B  on  any  day  within  the  fourteen  days  that  he 
might  choose,  and  by  any  of  the  advertised  trains 
that  he  might  select ;  that  not  sending  him  by  the 
morning  train  was  a  breach  of  contract,  and  that 
taking  him  only  to  D  instead  of  to  B  without  pre- 
vious notice  was  a  second  breach,  and  that  conse- 
quently the  action  was  maintainable.  The  Great 
Northern  Rail.  Co.  v.  Hawcroft,  21  Law  J.  Eep. 
(n.s.)  Q.B.  178. 

A  railway  company  were  in  the  habit  of  allowing 
the  reporters  of  a  newspaper,  when  on  duty,  to  travel 
free  on  their  line.  The  reporter  was  supplied  with 
a  ticket  from  the  company,  made  out  in  the  name 
of  an  editor  or  other  officer  of  the  paper,  and  it  pur- 
ported on  its  face  not  to  be  transferable.  The  plain- 
tiff, a  reporter,  acting  bond  fide  and  travelling  on 
business  of  the  newspaper,  went  to  a  station  with 
such  a  ticket,  and  shewed  it  to  the  porter  whose 
duty  it  was  to  examine  tickets,  who  said  it  was  all 
right,  and  placed  him  in  a  railway  carriage.  It  did 
not  appear  that  the  porter  knew  him  ;  but  it  was 
shewn  that  on  several  occasions  the  plaintiff  and 
other  reporters  had  travelled  with  similar  tickets, 
made  out  in  the  names  of  persons  other  than  those 
who  used  them,  and  that  the  persons  whose  names 
were  on  the  tickets  were  known  to  some  of  the 
officers  and  superintendents  of  the  station : — Held, 
on  an  issue  whether  the  plaintiff  was  lawfully  in  the 
carriage,  that  the  Judge  was  not  bound,  as  a  matter 
of  law,  on  the  construction  of  the  ticket,  to  say  that 
the  plaintiff  was  not  there  lawfully  ;  but  that  the 
evidence  of  the  irregular  use  of  the  tickets  being 
with  the  sanction  of  the  superintendents  was  evidence 
for  the  jury,  that  the  plaintiff  was  in  the  carriage 
with  the  licence  of  the  company,  and  therefore  law- 
fully. The  Great  Northern  Rail.  Co.  v.  Harrison, 
23  Law  J.  Eep.  (n.s.)  Exch.  308;  10  Exch.  Eep. 
376. 

(2)  Personal  Injury. 

A  declaration  in  case  alleged  that  the  mails  from 
L  to  T  were  carried  on  the  defendants'  railway,  pur- 
suant to  the  provisions  of  the  1  &  2  Vict.  c.  98.  That 
the  plaintiif  was  an  officer  of  the  Post  Office,  whom 
the  defendants  had  been  reasonably  required  by  the 
Postmaster  General  to  take  up  and  carry,  and  had 
taken  up  and  were  carrying  as  such  officer,  in  and 
upon  a  carriage  of  the  defendants,  in  which  the  said 
mails  were  being  conveyed.  That  the  plaintiff,  as 
such  officer,  then  was  lawfully  in  and  upon  the  said 
carriage,  and  that  thereupon  it  became  and  was  the 
duty  of  the  defendants  to  use  due  and  proper  care 
and  skill  in  and  about  the  carrying  and  conveying 
the  plaintiff.  Breach,  that  the  defendants  omitted 
and  neglected  to  use  due  and  proper  care  and  skill, 
and  so  negligently  and  unskilfully  conducted  them- 
selves in  and  about  carrying  and  conveying  the  plain- 
tiff, and  in  conducting,  managing,  and  directing  the 
said  carriage  and  the  engine  and  other  carriages,  and 
the  railway  itself,  that  the  said  carriage  sustained  a 
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violent  concussion,  and  the  plaintiff  was  thereby 
greatly  injured  and  prevented  from  attending  to  his 
business,  &c.  (alleging  special  damage) : — Held,  upon 
demurrer,  that  a  duty  as  alleged  arose  out  of  the  obli- 
gation imposed  upon  the  defendants  by  the  1  &  2  Vict. 
c.  98,  and  that  the  action  was  maintainable.  CoUeft 
V.  the  London  and  North-Westei-n  Bail.  Co.,  20  Law 
J.Eep.  (N.s.)  Q.B.  411;  16  QB.  Rep.  984. 

A  declaration  against  a  railway  company  stated, 
that  the  plaintiff,  at  the  request  of  the  defendants, 
became  a  passenger  in  one  of  their  trains  to  be  car- 
ried from,  &c.  for  reward  to  them,  &c. ;  that  through 
the  carelessness,  negligence,  and  improper  conduct 
of  the  defendants,  the  train  in  which  the  plaintiff  was 
such  passenger  struck  against  another  train,  whereby 
the  plaintiff  was  injured.  At  the  trial,  it  appeared, 
that  the  train  in  question  had  been  hired  of  the  com- 
pany by  a  benefit  society  for  an  excursion,  the  tickets 
for  which  were  sold  and  distributed  by  the  treasurer 
of  the  society,  from  whom  the  plaintiff  purchased 
one ;  and  that  the  accident  occurred  by  the  train, 
in  which  the  plaintiff  was,  running  against  a  train 
standing  at  the  station,  it  being  then  dark: — Held, 
first,  that  the  mere  fact  of  the  accident  having  oc- 
curred, was^iWmd  facie  evidence  of  negligence  on  the 
part  of  the  defendants.  Secondly,  that  there  was 
evidence  for  the  jury  that  the  plaintiff  was  a  passen- 
ger to  be  carried  by  the  defendants.  Skinner  v.  the 
London,  Brighton  and  South  Coast  Sail.  Co.,  & 
Exch.  Rep.  787. 

Qucere — whether  in  an  action  against  a  railway 
company,  as  common  carriers  for  hire,  for  negligence 
in  managing  their  station,  whereby  a  passenger  was 
injured,  it  is  a  good  defence  that  the  passenger  con- 
tributed to  the  injury  by  his  own  negligence.  Martin 
V.  the  Great  Nortliern  Rail.  Co.,  24,  Law  J.  Rep.  (n.s.) 
C.P.  209;  IS  Com.  B.  Rep.  179. 

{b)  As  regards  Passengers'  Liiggage. 

A  servant  travelling  with  his  master  on  a  railway, 
may  have  an  action  in  bis  own  name  against  the  rail- 
way company  for  the  loss  of  his  luggage,  although  the 
master  took  and  paid  for  his  ticket.  The  liability  of 
the  railway  company  in  such  a  case  is  independent  of 
the  contract.  Marshall  v.  the  York,  Newcastle  and 
Berwick  Sail.  Co.,  21  Law  J.  Rep.  (n.s.)  C.P.  34; 
11  Com.  B.  Rep.  655. 

A  declaration  stated  that  the  defendant  received 
the  plaintiff  and  his  luggage  to  be  carried  "  for  re- 
ward to  the  defendants  in  that  behalf,"  and  it  was 
proved  that  the  plaintiff's  master  paid  his  fare  and 
took  the  ticket : — Held,  that  it  was  immaterial  by 
whom  the  reward  was  to  be  paid,  and  that  the 
allegation  in  the  declaration  was  proved.     Ibid. 

SemMe — that  if  the  allegation  aii  to  reward  meant 
that  it  was  to  be  paid  by  the  plaintiff,  and  if  that 
allegation  had  been  material,  the  payment  for  and 
on  behalf  of  the  plaintiff  by  his  master  would  have 
been  a  payment  by  him.     Ibid. 

The  plaintiff,  previously  to  travelling  by  the  de- 
fendants' railway,  paid  for  and  took  a  second-class 
ticket  and  delivered  her  luggage  into  the  hands  of 
one  of  the  defendants'  porters,  and  told  him  where 
she  was  going,  and  saw  him  label  it.  "When  she  got 
to  her  journey's  end,  her  box  was  missing,  and  it 
appeared  that  it  had  been  stolen.  She  sued  the 
company  in  a  county  court  for  the  value.  The 
company,  in  their  defence,  relied  on  a  bye-law  made 


under  the  provisions  of  their  private  act  as  exempt- 
ing them  from  liability.  The  bye-law  was  in  the 
following  terms ; — "  Every  first-class  passenger  will 
be  allowed  1121b.,  and  every  second-class  passenger 
.56  lb.  of  luggage,  free  of  charge;  but  the  company 
ivill  not  be  responsible  for  the  care  of  the  same  un- 
less booked  and  paid  for  accordingly."  It  did  not 
appear  that  the  plaintiff  knew  of  the  bye-law,  or  that 
the  bye- law  had  been  put  up  at  the  stations  as  direct- 
ed by  the  act.  The  county  court  Judge  found  for  the 
plaintiff  for  the  full  amount  of  the  value  of  the  lug- 
gage : — Held,  on  appeal,  that  there  was  evidence  to 
support  his  decision.  Tlie  Great  Western  Sail.  Co. 
V.  Goodman,  21  Law  J.  Rep.  (n.s.)  C.P.  197;  12 
Com.  B.  Rep.  313. 

If  a  passenger  on  a  railway  by  a  third-class  par- 
liamentary train  carry  merchandise  packed  up  with 
his  personal  luggage,  the  railway  company  are  not 
responsible  for  the  value  of  the  merchandise  if  the 
luggage  be  lost  from  the  train.  But  if  the  mer- 
chandise be  so  packed  as  to  be  obviously  merchan- 
dise to  the  eye,  and  the  railway  company  make 
no  charge  or  special  bargain  for  the  carriage,  they 
will  be  responsible  for  the  loss.  Great  Northern 
Rail.  Co.  1.  Shepherd,  21  Law  J.  Rep.  (n.s.)  Exch, 
114;  8  Exch.  Rep.  30.  And  see  s.  P.,  on  second 
argument  of  the  same  case,  21  Law  J.  Rep.  (n.s.) 
Exch.  286. 

The  rule  that  each  passenger  by  a  third-class 
parliamentary  train  may  carry  with  him  661b. 
weight  of  luggage,  permits  a  husband  and  wife 
travelling  together  to  take  112  lb.  weight  of  luggage 
between  them.     Ibid. 

A  railway  company,  as  common  ceirriers  of  pas- 
sengers and  their  luggage,  are  bound,  on  the  arrival 
of  a  train  at  the  terminus  of  the  journey,  to  deliver 
a  passenger's  luggage  into  a  carriage  to  be  conveyed 
from  their  station,  if  required  so  to  do,  and  if  such  is 
their  usual  practice — affirming  Richards  v.  the 
London  and  South  Coast  Bail.  Co.  Therefore, 
where  a  passenger  on  the  arrival  of  the  train  got  out 
of  the  railway  carriage  on  to  the  platform  with  a 
part  of  his  luggage,  a  small  hand-bag,  in  his  hand, 
which  he  gave  to  one  of  the  company's  porters  to 
take  to  a  cab,  and  the  porter  lost  it,  the  company 
were  held  liable  as  for  a  non-delivery  of  the  bag; 
it  not  being  found  by  the  jury  that  the  passenger,  by 
taking  the  bag  into  his  own  possession  on  the  plat- 
form, had  accepted  that  as  a  performance,  of  the 
company's  contract  to  deliver,  according  to  their 
usual  practice,  into  a  cab.  Butcher  v.  the  London 
and' Souths  WesterA  Sail.  Co.,  24  Law  J.  Rep.  (n.s.) 
C.P.  137;  16  Com.  B.  Rep.  13. 

A  section  of  the  act  which  incorporated  a  railway 
company,  enacted  that,  without  extra  charge,  it  shouH 
be  lawful  for  every  passenger  travelling  on  the  rail- 
way to  take  with  him  anicles  of  clothing  not  exceeil- 
ing  forty  pounds  in  weight  and  four  cubic  feet  in 
dimensions,  and  that  the  company  should  be  in  no 
case  responsible  for  any  things  whatsoever  carried 
upon  the  railway  with  any  passenger  other  than 
such  passenger's  articles  of  clothing  not  exceeding 
the  weight  and  dimensions  aforesaid.  Provided  that 
nothing  therein  contained  should  extend  to  make 
liable  the  company  further  than  where,  according  to 
law,  stage-coach  proprietors  and  common  carriers 
would  be  liable.  Another  section  enabled  the  com- 
pany to  make  bye-laws  for  the  good  government  of 


CARRIER;  (B)  DriY  and  Liability. 


121 


the  affairs  of  the  company,  and  for  the  management 
of  the  undertaking.  The  company  made  a  bye-law 
that  every  first-class  passenger  should  be  allowed  to 
carry  1 12  lb.  of  luggage  free  of  charge,  but  that  the 
company  would  not  be  responsible  for  the  care  of 
the  same,  unless  booked  and  the  carriage  thereof 

paid  for: Held,  that  the  company  had  no  power 

to  make  the  bye-law,  since  it  was  in  contravention 
of  the  first  section.  Williams  v.  the  Great  Western 
Sail.  Co.,  10  Exch.  Rep.  16. 

(c)  In  respect  of  the  Conveyance  of  Goods,  &c. 

[As  to  railway  traffic  and  the  jurisdiction  of  the 
Court  of  Common  Pleas,  see  17  &  18  Vict.  c.  31, 
and  for  forms  of  proceeding  under  that  act,  see  Reg. 
Gen.  (Common  Pleas)  Hil.  term,  18  Vict.,  18SS, 
24  Law  J.  Rep.  (n.s.)  xiii;  IS  Com.  B.  Rep.  473.] 

(1)  In  general. 

The  plaintiff  delivered  to  the  defendants,  a  rail- 
way company,  certain  goods  to  be  carried,  and  took 
from  them  a  receipt  note  which  stated  that  the 
goods  were  to  be  conveyed  by  the  company  as  below, 
and  on  the  conditions  stated  on  the  other  side. 
The  note  stated  that  Bristol  was  the  station  from 
which,  and  Paddington  the  station  to  which,  the 
goods  were  to  be  conveyed,  but  below  the  name  of 
the  consignee  (the  plaintiff)  was  added  in  pencil  his 
address  at  Brompton,  which  was  beyond  the  imme- 
diate vicinity  of  the  goods  station  at  Paddington. 
The  conditions  stated,  that  goods  addressed  to  con- 
signees resident  beyond  the  immediate  vicinity  of  the 
company's  goods  station  would  be  forwarded  by 
public  carrier,  or  otherwise,  as  opportunity  might 
offer;  but  that  the  delivery  of  the  goods  by  the 
company  would  be  considered  as  complete,  and  the 
responsibility  of  the  .  company  cease,  when  such 
carriers  received  the  goods,  and  that  any  money 
received  by  the  company  as  payments  for  the  con- 
veyance of  goods  by  other  carriers  beyond  their 
own  railway,  would  be  received  as  for  the  conve- 
nience of  the  consignors,  to  be  paid  to  such  other 
carriers,  and  not  as  a  charge  made  by  the  company 
upon  the  goods  as  carriers  beyond  their  own  railway. 
Notice  was  also  given  in  the  conditions,  that  the 
company  would  not  be  responsible  for  any  loss  or 
damage  to  goods  occurring  beyond  the  limits  of  their 
railway.  The  goods  in  question  arrived  safely  at 
Paddington,  and  were  there  delivered  to  a  person 
appointed  by  the  defendants  to  collect  and  deliver 
goods  beyond  the  limits  of  the  railway,  and  by  the 
negligence  of  his  servants  they  were  damaged  before 
they  were  delivered  to  the  plaintiff  at  Brompton. 
The  declaration  alleged  a  delivery  of  the  goods  to 
be  carried  from  Bristol  to  Brompton : — Held,  a  fatal 
variance,  for  that  the  contract  with  the  defendants 
ceased  upon  the  arrival  of  the  goods  at  Paddington, 
and  that  the  defendants  were  not  liable  for  the  sub- 
sequent damage.  Fowles  v.  the  Great  Western  Rail. 
Co.,  22  Law  J.  Rep.  (n.s.)  Exch.  76;  7  Exch.  Rep. 
699. 

A  package,  containing  goods  and  marked  "  Soot- 
thorn  &  Co.  to  the  East  India  Docks,  passenger- 
ship  MeWowrne,  Australia,"  was  sent  by  the  plain- 
tiffs to  the  Great  Bridge  Station  of  the  defendants, 
the  South  Staffordshire  Railway  Company,  to  be 
taken  to  London  for  hire.  By  the  practice  of  the 
South  Staffordshire  Company,   goods  delivered  at 
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that  station  for  London  are  conveyed  by  their  line 
as  far  as  Birmingham,  and  thence  by  the  London 
and  North- Western  Railway.  Before  the  goods  in 
question  arrived  in  London,  one  of  the  plaintiffs 
delivered  to  a  clerk  at  the  Euston  Station  of  the 
London  and  North-Westem  Railway  a  written 
order,  directing  that  they  should  be  forwarded  to 
Ratcliffe  Highway.  The  order  was,  however,  not 
complied  with;  the  goods  were  taken  to  ihe  Mel- 
bowrne  and  carried  to  Australia,  and  lost  to  the 
plaintiffs : — Held,  that  the  plaintiffs  were  entitled  to 
countermand  the  directions  originally  given  by 
them;  that  the  clerk  at  the  Euston  Station  was  an 
agent  of  the  defendants,  having  authority  to  receive 
the  countermand  ;  and  that  the  defendants  were, 
therefore,  liable  for  a  loss  occasioned  by  their  non- 
compliance with  the  countermand.  Scotthom  v.  the 
South  Staffordshire  Rail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Exch.  121 ;  8  Exch.  Rep.  341. 

To  an  action  against  the  defendants  as  common 
carriers  for  refusing  to  carry  a  package  of  the  plain- 
tiff, the  defendants  pleaded  that  when  the  package 
was  tendered  they  requested  the  plaintiff  to  inform 
them  of  its  contents,  and  that  the  plaintiff  refused  to 
do  so  ;  wherefore,  and  because  the  defendants  did 
not  know  what  the  package  contained,  they  refiised 
to  receive  and  carry  it : — Held,  a  bad  plea  ;  for  that 
a  carrier  has  no  general  right,  in  every  case  and 
under  all  circumstances,  to  require  to  be  informed  of 
the  contents  of  packages  tendered  to  him  to  be 
carried.  Crouch  v.  the  London  a/nd  North-  Western 
Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  C.P.  73;  14  Com. 
B.  Rep.  255. 

The  defendants,  as  common  carriers,  in  their  or- 
dinary course  of  dealing  with  the  public,  were  in  the 
habit  of  carrying  packed  parcels : — Held,  that  they 
were  bound  to  carry  packed  parcels  for  the  plaintiff. 
Ibid. 

(2)  Under  Notice  or  Special  Contract. 
A  declaration  against  a  railway  company  stated 
that  the  plaintiffs,  at  the  defendants'  request,  deli- 
vered, and  the  defendants  received,  certain  horses  to 
be  carried  and  conveyed  for  the  plaintiffs  by  the  de- 
fendants, in  their  carriages  upon  and  along  their 
railway,  for  reward  to  them  in  that  behalf,  from  H  to 
S;  that  after  such  delivery  and  acceptance  the  said 
horses  were  placed  in  certain  carriages  of  the  de- 
fendants to  be  so  carried  and  conveyed  ;  that  after 
the  said  horses  had  left  H,  and  whilst  they  were 
being  conveyed  along  the  railway,  and  whilst  the 
said  carrriages  and  the  locomotive  power  thereof 
were  under  the  management  of  the  defendants,  one 
of  the  wheels  of  the  said  carriages  caught  fire,  of 
which  the  defendants  had  due  notice,  and  were 
afterwards  at  a  convenient  time  and  place,  to  wit,  at 
the  next  station,  requested  by  the  plaintiffs  not  to 
persist  in  conveying  the  said  horses  in  the  said  car- 
riage further,  which  the  defendants  refused  to  do, 
and  in  spite  of  such  request  did  continue  to  convey 
the  said  horses  in  the  said  carriage  ;  that  afterwards 
the  wheel  again  took  fire  by  and  for  want  of  due 
precaution  against  friction,  and  in  consequence 
thereof  the  said  carriage  was  thrown  out  of  its 
proper  position  on  the  railway,  and  the  said  horses 
injured.  Plea,  amongst  others,  traversing  the  deli- 
very and  acceptance  of  the  said  horses  to  be  carried 
modo  etformd.  At  the  trial,  the  defendants  put  jn 
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evidence  a  ticket  signed  by  one  of  the  plaintiffs  on 
the  occasion  of  the  horses  being  received  and  placed 
upon  the  railway,  in  which  was  a  memorandum 
stating  that  the  ticket  was  issued  subject  to  the 
owner  undertaking  all  risk  of  injury  by  conveyance 
and  other  contingencies,  and  his  seeing  to  the  effi- 
ciency of  the  carriage  before  the  horses  were  put 
therein,  the  charge  being  for  the  use  of  the  carriages 
and  locomotive  power  only;  and  that  the  company 
would  not  be  responsible  for  any  alleged  defects  in 
their  carriages  or  trucks,  unless  complained  of  at  the 
time  of  booking,  or  before  the  same  left  the  station, 
nor  for  any  damage  whatever  to  horses,  &c.  travelling 
upon  their  railway  in  their  vehicles: — Held,  that  the 
special  terms  of  the  memorandum  disproved  the 
bailment  alleged  in  the  declaration,  which  was  ma- 
terial to  the  breach,  and  therefore  that  the  defen- 
dants were  entitled  to  the  verdict  on  the  above  plea. 
Austin  V.  the  Manchester,  Sheffield,  and  LincoTmsTiire 
Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  440;  16  Q.B. 
Eep.  600. 

The  plaintiff,  who  had  some  cattle  conveyed  by  a 
railway  company,  received  for  them  a  ticket,  which 
he  signed,  containing  the  terms  on  which  the  railway 
company  carried  the  cattle.      At  the  foot  of  the 

ticket  there  was  a  clause:    "N.B This  ticket  is 

issued  subject  to  the  owner  undertaking  all  risks  of 
conveyance  whatever,  as  the  company  will  not  be 
liable  for  any  injury  or  damage  howsoever  caused,  and 
occurring  to  live  stock  of  any  description  travelling 
upon  the  L.  and  Y.  Railway,  or  in  their  vehicles." 
The  plaintiff  saw  the  cattle  put  into  the  truck. 
During  the  journey  some  of  the  cattle  got  alarmed, 
and  broke  out  of  the  truck  and  were  injured.  The 
truck  was  so  defectively  constructed  as  to  be  unfit 
and  unsafe  for  the  conveyance  of  cattle  : — Held, 
that  there  was  no  implied  stipulation  that  the  truck 
should  he  fit  for  the  conveyance  of  cattle  ;  and  that 
the  company  were  protected  by  the  terms  of  the 
ticket  from  liability  to  the  plaintiff  for  the  damage 
to  the  cattle.  Chippendale  v.  the  Za/ncashire  and 
TorhsMre  Sail.  Co.,  21  Law  J.  Eep.  (n.s.)  Q,B.  22. 

The  respondent  took  a  horse  to  a  station  on  the 
railway  of  the  appellants,  who  were  common  carriers 
of  horses,  to  be  carried  to  a  distance  along  the  line. 
After  paying  the  charge  for  the  carriage,  he  signed  a 
ticket  produced  by  the  company's  clerk,  which 
stated  :  "  This  ticket  is  issued  subject  to  the  owner's 
undertaking  to  bear  all  risk  of  injury  by  conveyance 
and  other  contingencies,"  &c.  "  The  company  will 
not  be  responsible,"  &c.  "for  any  damages,  however 
caused,  to  horses,"  &c.  "  travelling  upon  their  rail- 
way or  in  their  vehicles."  The  horse  was  injured 
during  the  journey  : — Held,  that  this  ticket  was  not 
a  mere  notice  which  would  be  void  under  section  4, 
of  the  Carriers  Act,  11  Geo.  4.  &  1  Will.  4.  c.  68, 
but  contained  the  terms  of  a  special  agreement  be- 
tween the  respondent  and  the  company,  which  was 
valid  under  section  6.  of  that  statute;  and  that,  con- 
sequently, the  company  were  protected  by  its  terms 
from  any  liability  in  respect  of  the  injury  to  the  ani- 
mal. Tlie  Great  Northern  Rail.  Co.  v.  MorviUe,  21 
Law  J.  Rep.  (n.s.)  CtB.  319. 

A  railway  company  letting  trucks  forliire  for  the 
conveyance  of  horses,  delivered  to  the  owner  of  the 
horses  a  ticket,  in  which  it  was  stated  that  the 
owners  were  to  undertake  all  risks  of  injury  by  con- 
veyance and  other  contingencies,  and  further  stipu- 


lated that  the  company  would  not  be  liable  for  any 
damages,  however  caused,  to  horses  or  cattle: — 
Held,  that  the  owner  of  the  horses  could  not  recover 
for  damage  done  to  them  through  the  breaking  of 
an  axle,  which  was  attributable  to  the  culpable 
negligence  of  the  company's  servants.  AvMim  v. 
the  Manchester,  Sheffield,  and  Lincolnshire  Rail. 
Co.,  21  Law  J.  Bep.  (n.s.)  C.P.  179;  10  Com.  B. 
Rep.  454. 

The  plaintiff  being  the  owner  of  a  horse,  delivered 
it  to  the  defendants,  a  railway  company,  to  be  carried 
on  their  railway,  subject  to  conditions  which  stated 
that  the  owners  undertook  all  risks  of  conveyance 
whatsoever,  as  the  company  would  not  be  respon- 
sible for  any  injury  or  damage,  howsoever  caused, 
occurring  to  live  stock  of  any  description  travelling 
on  the  railway.  The  horse  having  been  injured  by 
the  horsebox  being  propelled  against  some  trucks 
through  the  gross  negligence  of  the  company, — Held, 
hcesitante  Piatt,  B.,  that  the  company  under  the 
terms  of  the  contract  were  not  responsible  for  the 
injury.  Carr  v.  the  Lancashire  and  Yorkshire 
Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Exch.  261;  7 
Exch.  Rep.  707. 

Qucere — whether  the  company  would  have  been 
responsible  if  the  horse  had  been  stolen.     Ibid. 

The  York  and  North  Midland  Railway  Company 
issued  printed  notices,  stating  that  fish  would  be 
conveyed  at  reduced  rates  from  S  upon  the  condi- 
tion, amongst  others,  that  the  company  was  not  to 
be  responsible  for  the  delivery  of  fish  in  any  certain 
or  reasonable  time  nor  in  time  for  any  market,  nor 
for  any  loss  or  damage  arising  from  any  delay  or 
stoppage,  nor  were  they  to  be  required  to  carry  by 
any  particular  trains.  The  notice  also  stated  that 
the  station  clerk  or  servants  of  the  company  had  no 
authority  to  alter  or  vary  the  conditions  in  the  notice. 
The  plaintiff,  a  fish-dealer  at  S,  sued  the  company, 
as  common  carriers,  for  loss  occasioned  by  delay  in 
delivery  of  fish  forwarded  by  the  defendants'  railway, 
after  he  had  been  served  with  a  copy  of  the  notice. 
At  the  time  of  delivery  of  the  fish  at  the  company's 
station  at  S,  the  plaintiff  objected  to  the  station- 
master  that  the  notice  was  of  no  use  and  not  binding 
upon  him.  The  learned  Judge  at  the  trial  left  to 
the  jury  the  questions  of  whether  or  not  the  notice 
had  been  served  upon  the  plaintiff,  and  whether  a 
special  contract  existed  between  the  plaintiff  and  the 
company  for  the  carriage  of  the  fish  upon  the  terms 
in  the  notice  ;  and  he  directed  them  that,  if,  being 
served  with  the  notice,  the  plaintiff  afterwards  for- 
warded the  fish,  they  ought  to  infer  an  agreement 
on  the  plaintiff's  part  to  such  terms,  unless  there 
appeared  an  unambiguous  refusal  by  the  plaintiff  to 
be  bound  by  the  notice,  and  an  acquiescence  by  the 
company  in  that  refusal;  and  that  it  was  to  be  ob- 
served, that  the  station-master  had  no  authority  to 
alter  or  vary  the  notice.  The  jury  found  a  verdict 
for  the  defendants : — Held,  that  the  direction  was 
right,  and  that  the  jury  were  warranted  in  inferring 
a  special  contract  to  carry  the  fish  upon  the  con- 
ditions stated  in  the  notice;  the  plaintiff's  objections 
to  the  statioii-master  being  of  no  avail  whatever. 
Pleld,  also,  that  the  4th  section  of  the  Carriers  Act, 
11  Geo.  4.  &  1  Will.  4.  c.  68,  did  not  invalidate  a 
contract  so  made.  Walker  v.  the  York  and  North 
Midland  Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  Q.B.  73  ; 
2  E.  &  B.  750 ;  3  Car.  &  K.  279. 
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A  took  some  cattle  to  a  railway  station  to  be  car- 
ried along  the  railway.  He  hired  a  truck  for  the 
cattle,  paid  for  their  carriage,  and  thereupon  re- 
ceiyed  from  the  railway  clerk  a  ticket,  which  con- 
tained terms  exonerating  the  railway  company  from 
liability  in  case  of  injury  to  the  animals  or  delay  in 
the  delivery.  In  an  action  by  A  against  the  com- 
pany for  an  injury  to  the  animals  and  delay  in 
delivering  them, — Held,  that  on  these  facts  the 
Judge  who  tried  the  cause  was  guilty  of  a  misdirec- 
tion in  leaving  it  to  the  jury  to  say  whether  the  rail- 
way company  were  common  carriers  of  cattle  for 
hire,  and  whether  they  received  the  plaintiff 's  cattle 
for  carriage  as  common  carriers  for  hire,  or  whether 
they  received  them  under  a  special  contract  on  the 
terms  contained  in  the  ticket;  as  there  was  no  evi- 
dence of  the  company  beiog  common  carriers  of 
cattle  for  hire,  nor  of  any  other  contract  but  that 
contained  io  the  ticket,  and  that  he  ought  to  have 
told  the  jury  that  there  was  either  a  special  contract 
or  no  contract  at  all.  TorJc,  Newcastle  amd  Berwick 
SaUway  v.  Crisp,  23  Law  J.  Rep.  (n.s.)  C.P.  125; 
14  Com.  B.  Rep.  527. 

To  an  action  against  the  defendants  as  common 
carriers  for  not  delivering  "  within  a  reasonable  time" 
pigs  of  the  plaintiff,  received  by  them  to  be  carried 
from  S  to  B,  the  defendants  pleaded  not  guilty;  and 
that  they  received  the  pigs  subject  to  a  contract 
with  the  plaintiff,  that  they  would  not  be  responsible 
for  the  delivery  of  the  pigs  "  within  any  certain  or 
definite  time,  nor  in  time  for  any  particular  market." 
At  the  trial  the  special  contract  was  proved;  and 
evidence  was  given  that  the  pigs  were  carried  from 
S  and  deUvered  at  B  as  expeditiously  as  the  defen- 
dants' arrangements  for  the  carriage  of  cattle  would 
admit  of,  and  the  Judge,  no  objection  being  made 
by  the  plaintiff's  counsel,  nonsuited  the  plaintiff. 
The  plaintiff  moved  to  set  aside  the  nonsuit  and  for 
a  new  trial,  on  the  ground  that  the  evidence  as  to 
the  delivery  within  a  reasonable  time  ought  to  have 
been  left  to  the  jury;  but,  inasmuch  as  he  had  not 
insisted  at  the  trial  upon  having  the  evidence  left  to 
the  jury,  and  as  the  .judge  ought,  as  matter  of  law, 
to  have  directed  the  verdict  to  be  entered  for  the 
defendants  upon  the  plea  setting  up  the  special  con- 
tract, the  Court  refused  to  disturb  the  nonsuit. 
Hughes  v.  the  Great  Western  Rail.  Co.,  23  Law  J, 
Rep.  (N.S.)  C.P.  153  ;  14  Com.  B.  Rep.  637. 

The  course  of  business  as  to  carrying  pigs  by  a 
railway  from  H  to  L,  which  the  plaintiff  S  well 
knew,  was  that  on  the  delivery  of  the  pigs,  the 
porter  who  received  them  gave  the  drover  of  the 
owner  a  consignment  note,  which  was  signed  both 
by  the  drover  and  the  porter;  that  the  drover  then 
presented  the  consignment  note  to  a  clerk,  who  gave 
him  a  duplicate  of  a  cattle  note,  to  be  presented  on 
the  delivery  of  the  pigs  at  L.  In  the  consignment 
note  there  was  a  notice  that  the  company  would  not 
be  liable  for  any  articles  unless  they  were  signed  for 
by  their  clerks  or  agents.  S,  after  having  delivered 
a  large  number  of  pigs  in  the  usual  manner,  sent  six 
more  to  the  station  by  X,  who  was  going  to  take 
some  of  his  own.  At  the  station,  X  got  the  usual 
notes  for  his  own  pigs,  and  told  M,  a  porter,  that 
the  six  pigs  belonged  to  S,  and  M  said  that  he  would 
take  care  of  them;  but  no  consignment  note  was 
made  out  or  signed.  The  pigs  were  never  delivered : 
—Held,  in  an  action  brought  by  S  against  the  rail- 


way company  for  not  delivering  the  pigs,  that  he 
could  not  recover,  as  there  was  no  evidence  that  M 
had  any  authority  to  contract  for  carrying  the  pigs, 
except  in  the  usual  manner,  or  that  he  held  himself 
out  as  having  such  authority.  Slim  v.  the  Great 
Northern  Mil.  Co.,  23  Law  J.  Rep.  (n.s.)  C.P.  166; 
14  Com.  B.  Rep.  647. 

(3)  Declaration  of  Nature  and  Value. 

[See  Stoessiger  v.  Soath-Bastern  Bail.  Co.,  title 
Bills  and  Notes.] 

All  persons  sending  packages  by  a  carrier,  con- 
taining valuable  goods  of  the  description  and  amount 
specified  in  the  statute  1  Will.  4.  c.  68,  are  bound, 
in  order  to  fix  the  carrier  with  responsibility  for  such 
articles  in  case  of  loss  or  injury,  to  make  a  declara- 
tion of  their  nature  and  value  at  the  time  that  they 
are  delivered  to  be  carried,  whether  the  delivery  be 
at  the  office,  warehouse,  or  receiving  house  of  the 
carrier,  or  to  his  servant  on  the  road,  or  at  any  other 
place.  Baxendale  v.  Hart,  21  Law  J.  Rep.  (s.s.) 
Exch.  123;  6  Exch.  Rep.  769:  reversing  j?ar«  v. 
Baxendale,  20  Law  J.  Rep.  (n.s.)  Exch.  338 ;  6 
Exch.  Rep.  769. 

The  Carriers  Act,  11  Geo.  4.  &  1  Will.  4.  c.  68. 
s.  1,  does  not  protect  carriers  in  all  cases  where  the 
owner  of  the  article  sustains  damage  from  the  neg- 
lect of  the  carrier,  but  the  loss  there  referred  to  is 
confined  to  those  cases  where  the  article  is  abstracted 
or  lost  from  the  personal  care  of  the  carrier.  A 
plea,  therefore,  alleging  want  of  notice  under  the 
Carriers  Act,  is  no  answer  to  a  declaration  against  a 
railway  company  for  breach  of  contract,  in  not  safely 
delivering  the  plaintiff's  luggage  on  the  termination 
of  a  journey,  averring  that  by  the  carelessness  of  the 
defendants  it  became  wholly  lost  to  the  plaintiff,  and 
the  plaintiff  was  deprived  of  the  use  of  it  from  the 
3rd  of  June  to  the  23rd  of  September,  and  the 
damages  claimed  being  in  respect  of  the  delay  in  the 
delivery.  Hearn  v.  tlie  London  amd  Sovth-  Western 
Bail.  Co.,  24  Law  J.  Rep.  (n.s.)  Exch.  180;  10 
Exch,  Rep.  793. 

(C)  Charges  poe  Cabriaob  op  Goods. 

By  5  &  6  Will.  4.  c.  cvii.  the  defendants  were  in- 
corporated for  the  purpose  of  making  and  working 
the  Great  Western  Railway. 

By  8.  163.  all  persons  were  empowered  to  use  the 
railway,  with  proper  carriages,  upon  payment  of  such 
rates  and  tolls  as  the  act  authorized  to  be  taken. 

By  s.  164.  tolls,  none  of  which  exceeded  Sd.  per 
ton  per  mile,  were  allowed  to  be  taken  by  the  com- 
pany for  tonnage  of  articles  to  be  conveyed  on  the 
railway. 

By  s.  166.  the  company  were  empowered  to  pro- 
vide power  for  drawing  articles  on  the  railway,  and 
to  receive  such  sums  for  the  use  of  such  power  as 
they  should  think  proper,  in  addition  to  the  other 
rates,  tolls,  or  sums  by  the  act  authorized. 

By  s.  167.  the  company  were  authorized  to  use 
locomotive  or  other  power,  and  in  carriages  drawn 
thereby  to  convey  goods,  and  to  make  such  reason- 
able charges  for  such  conveyance  as  they  might 
determine  upon,  in  addition  to  the  rates  or  toUa  by 
the  act  authorized. 

By  s.  171.  the  company  were  empowered  to  make 
such  orders  for  fixing  a  sum  to  be  charged  in  respect 
of  small  parcels  not  exceeding  five  cwt.  as  to  them 
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thould  seem  proper  ;  "  provided  that  the  said  pro- 
vision shall  not  extend  to  articles  sent  in  large 
aggregate  quantities,  though  made  up  of  separate 
parcels,  such  as  bags  of  sugar,  coffee,  raeal  and  the 
like,  but  only  to  single  parcels  unconnected  with 
parcels  of  the  like  nature  which  may  be  sent  at  the 
same  time." 

By  8.  175.  it  was  provided,  that  the  rates  and  tolls 
to  be  taken  by  virtue  of  that  act  should  be  charged 
equally  and  after  the  same  rate  per  ton  per  mile  in 
respect  of  the  same  description  of  articles,  and  that 
no  reduction  or  advance  in  the  same  should  either 
directly  or  indirectly  be  made,  partially,  or  in  favour 
of  or  against  any  particular  person ;  but  that  every 
such  reduction  or  advance  should  extend  to  all  per- 
sons using  the  railway  or  carrying  the  same  descrip- 
tion of  articles  thereon. 

By  1  &  2  Vict.  c.  xcii.  s.  44.  the  company  were 
empowered  to  receive  a  reasonable  charge  for  the 
loading  and  unloading  or  weighing  any  articles  which 
they  might  be  required  to  load,  unload,  or  weigh. 

By  7  &  8  Vict.  u.  iii.  o.  SO.  the  company  were 
empowered,  whenever  they  should  act  as  carriers  or 
provide  locomotive  power  or  carriages  for  the  con- 
veyance of  goods,  to  charge  for  such  power  and  car- 
riages such  sum  (not  exceeding  the  gums,  if  any, 
limited  by  former  acts)  as  they  should  think  expe- 
dient Provided  that  such  charges  should  be  made 
equally  to  all  persons  in  respect  of  all  articles  of  a 
like  description  and  conveyed  in  a  like  carriage  over 
the  same  portion  of  the  railway  and  under  the  like 
circumstances,  and  no  reduction  or  advance  in  any 
of  such  charges  should  be  made  partially,  either 
directly  or  indirectly,  in  favour  of  or  against  any 
particular  person. 

The  plaintiff,  a  carrier,  sought  to  recover,  in  an 
action  for  money  had  and  received,  the  amount  of 
sums  alleged  to  have  been  overcharged  by  the  de- 
fendants for  carriage  of  goods  by  their  railway. 

1 .  In  addition  to  the  rates  fixed  by  the  company 
for  the  carriage  of  goods  by  their  scale-bills,  they 
charged  the  plaintilf  a  sum  for  "  loading,  unloading, 
covering,  and  risk  of  stowage."  The  plaintiff  never 
required  the  company  to  load  or  unload: — Held, 
that  the  rate  fixed  for  "  conveyance,"  where  the 
company  acted  as  carriers  under  s.  167.  of  5  &  6 
Will.  4.  c.  cvii,  included  the  above  charges;  and 
that  s.  44.  of  1  &  2  Vict.  c.  xcii.  did  not  apply  to 
the  case  where  the  company  acted  as  carriers  in  con- 
veying the  goods  of  other  persons,  but  only  to  cases 
in  which  they  did  not  act  as  carriers,  but  performed 
the  duty  of  loading  and  unloading  for  other  persons 
carrying  goods,  being  requested  by  them  to  per- 
form it. 

2.  Up  to  a  certain  time  the  company  had  made 
an  allowance  of  10/.  per  cent,  to  the  plaintiff  and 
other  carriers  for  requiring  them  to  sign  certain 
ticking-off  notes  and  declarations  whenever  they 
delivered  goods  to  be  carried  by  the  company.  In 
order  to  make  these,  some  trouble  was  required  in 
weighing  and  classifying  the  goods.  The  allowance 
was  discontinued  after  the  decision  in  Parker  v.  the 
Great  Western  Sail.  Go.  The  same  notes  were  not 
required  from  persons  not  being  carriers: — Held, 
that  the  requiring  such  additional  matter  from  car- 
riers without  allowance,  did  not  entitle  them  to  an 
action  for  money  had  and  received,  as  for  an  over- 
charge to  them,  as  compared  with  the  rest  of  the 


public,  in  violation  of  the  5  &  6  Will.  4.  c.  cvii. 
B.  176;  but  that  it  was  the  subject  of  an  action  for 
damages  for  any  injury  sustained  in  consequence. 

3.  The  plaintiff  and  other  carriers  were  in  the 
habit  of  making  charges  for  booking  parcels.  The 
company  entered  into  an  agreement  with  E  S  to 
convey  goods  to  and  from  their  station  for  l,000i., 
and  to  relinquish  booking  fees,  which  he  did : — Held, 
that,  assuming  the  practice  of  booking  without  fees 
to  be  continued  by  E  S,  this  was  no  violation  of  the 
proviso  in  s.  175,  the  plaintiff  not  being  bound  to 
charge  anything  for  booking,  but  doing  it  merely  for 
his  own  benefit. 

4.  The  company  charged  the  plaintiff  and  other 
carriers  60  per  cent,  more  for  "  packed  parcels"  than 
they  charged  the  public  in  general : — Held,  that  this 
was  a  violation  of  the  proviso  in  the  5  &  6  Will.  4. 
c.  cvii.  s.  175.  and  in  the  7  &  8  Vict.  c.  iii.  s.  50, 
and  that  the  plaintiff  was  entitled  to  recover  back 
the  sums  so  paid. 

5.  The  company,  by  a  scale-bill,  in  force  up  to 
June,  announced  that  on  miscellaneous  goods,  not 
being  aggregate  of  one  "kind  or  class,"  they  would 
charge  2(i.  extra : — Held,  that,  by  having  used  the 
words  "kind"  and  "class"  as  synonymous,  they 
were  bound  by  their  own  definition,  and  could  not 
charge  goods  of  the  same  class  in  their  scale-bill  as 
goods  unconnected  with  goods  of  a  like  nature, 
within  the  meaning  of  the  proviso  in  s,  171.  of  the 
5  &  6  Will.  4.  c.  cvii. 

By  5  subsequent  scale-bill  the  goods  were  divided 
into  "  classes"  without  any  miscellaneous  class,  and 
it  was  announced  that  a  parcel-rate  would  be  charged 
on  all  parcels  under  one  cwt.  When  several  parcels 
in  one  lot  of  goods  of  the  same  class,  but  of  different 
kinds,  each  separately  being  under  one  cwt.,  but  in 
the  aggregate  above  one  cwt.,  were  directed  to  one 
consignee  (as  was  generally  the  case  where  the  com- 
pany carried  them  for  the  public),  the  company 
charged  tonnage  rate  on  such  lot  of  parcels ;  but 
when  a  similar  lot  of  parcels  was  delivered  by  car- 
riers, directed  to  different  consignees,  the  company 
charged  each  separate  parcel  at  the  parcel-rate : — 
Held,  an  unequal  mode  of  charging  within  s.  50.  of 
the  7  &  8  Vict.  c.  iii,  and  that  the  fact  of  being 
directed  to  the  same  or  different  consignees  does  not 
prevent  goods  from  being  goods  carried  "  under  the 
same  circumstances  "  within  that  section. 

The  mere  division  of  goods  into  "  classes  "  in  the 
scale-bill  would  not  enable  the  plaintiff  to  treat  all 
the  goods  in  a  particular  class  as  goods  "  of  a  like 
nature,"  within  s.  171.  of  the  6  &  6  Will.  4.  c.  cvii, 
or  as  goods  of  a  "  like  description  "  within  s.  60.  of 
the  7  &  8  Vict.  c.  iii.  (post,  8th  head.) 

6.  Held,  that  where  several  parcels  of  goods  of 
the  same  kind  were  sent  together  and  amounted  to 
a  greater  weight  than  five  cwt.  (or  the  weight  fixed 
upon  by  the  company  as  the  dividing  point  between 
the  tonnage  and  parcels  rates)  they  could  not  be 
charged  an  additional  sum  as  "miscellaneous  goods," 
or  at  the  parcel-rate  within  o.  171.  of  the  6  &  6 
Will.  4.  c.  cvii, 

7.  Held,  that  in  addition  to  the  toll  of  %l.  per 
cent,  which  the  company  were  empowered  to  take 
by  s.  1 64.  of  the  6  &  6  Will.  4.  c.  cvii.  for  tonnage, 
they  were  also  entitled  by  s.  167.  to  charge  a  reason- 
able sum  for  "  conveyance  "  of  goods  as  canlers, 
including  loading,  unloading,  risk,  &c.,  and  were  not 
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restricted  to  "  such  a  sum  rs  they  should  think  ex- 
pedient for  locomotive  power  and  carriages,"  within 
s.  50.  of  the"  7  &;  8  Vict.  c.  iii.  (assuming  that  to  be 
the  true  construction  of  the  last-mentioned  section). 

8.  Held,  that  according  to  the  proper  construction 
of  the  5  &  6  Will.  4.  c.  cvii,  s.  171,  where  several 
small  parcels  of  a  like  nature,  being  altogether  less 
than  one  cwt.  (the  scale-bill  fixing  that  as  the  limit), 
were  delivered  in  one  lot  directed  to  different  con- 
signees, the  company  were  entitled  to  charge  them 
as  one  "  small  parcel "  within  that  section  at  the 
parcel-rate  ;  and  where  such  several  small  parcels 
were  not  of  a  like  nature,  though  in  the  same  "  class" 
in  the  scale-bill,  the  company  were  entitled  to  charge 
each  of  them  as  a  separate  parcel  at  the  parcel-rate. 
Parker  v.  the  Great  Western  Rail.  Co.,  21  Law  J. 
Rep.  (N.s.)  C.P.  67  ;  11  Com.  B.  Rep.  S4S. 

The  Great  Western  Railway  Company,  before  the 
7  &  8  Vict.  c.  iii.  came  into  operation,  was  obliged  by 
the  2  &  3  Vict,  c'  xxvii.  s.  24.  to  charge  for  carriage 
to  all  persons  equally,  but  they  charged  P,  a  carrier, 
differently  from  and  more  than  the  public : — Held, 
in  accordance  with  ParJcer  v.  the  Great  Western  Sail- 
way  Company,  that  the  overcharge  was  recoverable 
as  money  received  to  the  carrier's  use.  Edwwrds  v. 
the  Great  Western  Rail.  Co.,  21  Law  J.  Rep.  (n.s.) 
C.P.  72;  11  Com.  B.  Rep.  588. 

The  7  &  8  Vict.  c.  iii.  by  sections  48,  49.  and  50, 
repealed  the  2  &  3  Vict.  c.  xxvii.  s.  24,  and  re-enact- 
ed it,  with  the  difference  that  in  section  50.  the  words 
"  under  like  circumstances"  were  introduced,  The 
company  continued  to  charge  P  more  than  the  public : 
—Held,  that  he  might  recover  the  overcharge,  the 
fact  of  his  being  a  carrier  only  not  rendering  the  cir- 
cumstances unlike.     Ibid. 

Under  the  company's  original  act,  5  &  6  WiU.  4. 
c;  cvii.  o.  171,  the  company  was  authorized  to  fix 
the  sums  to  be  charged  for  small  parcels,  provided 
they  were  not  sent  in  large  aggregate  quantities  made 
up  of  separate  and  distinct  parcels.  The  company 
published  scale-bills,  in  which  they  specified  divers 
classes,  containing  different  kinds  of  goods,  and  one 
class  comprised  miscellaneous  goods,  "  not  being  ag- 
gregate of  one  class  or  kind,"  which  were  charged  at 
a  higher  tonnage  rate,  with  an  extra  charge  for  each 
parcel.  The  company  charged  P  under  the  miscel- 
laneous class  for  aggregate  goods,  which  though  of 
different  kinds  were  within  the  same  class  in  the 
scale-bills: — Held,  that  this  was  an  overcharge,  and 
that  the  word  "class"  must  be  taken  to  mean  some- 
thing more  than  "  kind,"  and  to  apply  to  the  classes 
mentioned  in  the  scale-bills.     Ibid. 

Held,  also,  with  regard  to  all  the  foregoing  over- 
charges, that  it  made  no  difference  that  the  separate 
parcels,  which  were  all  to  be  delivered  to  the  carrier 
or  his  agents  at  the  end  of  the  journey,  were  destined 
for  different  ultimate  consignees.     Ibid. 

P's  servants  assisted  the  company's  servants  in 
loading,  unloading  and  weighing,  but  not  at  the  com- 
pany's request,  and  the  public  gave  no  such  assistance. 
The  company,  before  the  decision  of  Parker  v.  the 
Great  Western  Railway  Gompwny,  had  allowed  car- 
riers 10/.  per  cent,  for  such  assistance,  and  P  in  this 
case  claimed  a  similar  deduction : — Held,  that  P  was 
not  entitled  to  any  deduction  on  this  ground.    Ibid. 

The  company,  before  the  decision  in  Parker  v. 
the  Great  Western  Railway,  had  entered  into  an 
agreement  with  K  to  allow  him  10  per  cent,  discount; 


but  after  that  decision  tjiey  refused  to  make  the  allow- 
ance. K  brought  an  action  and  recovered  a  verdict 
for  the  10  per  cent.,  which  the  company  paid  ac- 
cordingly : — P  claimed  the  1 0  per  cent,  on  the  ground 
that  he  and  K  had  been  charged  unequally,  K  having 

been  allowed  that  amount Held,  that  this  was  not 

an  allowance  which  made  the  charge  unequal.   Ibid. 

P  paid  the  overcharges  under  protest,  and  after 
notice  of  action  to  the  company  he  sent  in  a  claim  in 
writing  of  interest.  It  was  objected  that  as  the  notice 
of  action  did  not  contain  a  claim  for  interest  it  could 
not  be  recovered ;  but  as  there  was  no  plea  of  want 
of  notice  of  action,  and  as  the  action  and  all  matters 
in  difference  had  been  referred  to  an  arbitrator : — 
Held,  that  the  arbitrator  might  award  interest  under 
the  3  &  4  Will.  4.  c.  42.  s.  4.     Ibid. 

A  declaration  in  case  alleged  that  the  defendants 
were  common  carriers  of  goods  for  hire,  and  that  the 
plaintiff  delivered  to  them  as  such  common  carriers 
a  package  to  be  carried  by  them  to  the  Euston  station, 
and  there  to  be  safely  and  securely  kept  by  them  for 
the  plaintiff,  and  that  it  became  the  duty  of  the  de- 
fendants safely  and  securely  to  carry  and  keep  the 
package.  Breach,  that  the  defendants  did  not  safely 
and  securely  carry  the  same,  but  that  through  their 
negligence  it  was  lost.  Plea,  that  the  defendants  gave 
notice  to  the  plaintiff  that  they  would  not  carry  any 
package  containing  several  packages  addressed  to 
and  intended  for  several  parties  unless  the  addresses 
and  contents  of  the  inclosed  packages  were  declared, 
and  that  they  would  not  be  responsible  for  such  pack- 
age, unless  such  declaration  were  made;  that  each  of 
the  packages  in  question  contained  several  parcels 
addressed  to  and  intended  for  different  parties,  and 
that  the  addresses  and  contents  of  the  inclosed  par- 
cels were  not  declared: — Held,  on  demurrer,  that 
the  plea  amounted  to  an  argumentative  traverse  of 
the  bailment  stated  in  the  declaration.  Crouch  v.  the 
London  and  North-Western  Rail.  Co.,  21  Law  J. 
Rep.  (n.s.)  Exch.  207;  7  Exch.  Rep.  705. 

The  Bristol  and  Exeter  Railway  and  the  Great 
Western  Railway  were  continuous  lines,  but  are 
worked  by  independent  companies;  and  by  their  acts 
of  parliament  were  bound  to  charge  all  persons  equally 
under  the  same  circumstances  for  the  carriage  of 
goods,  &c.  By  the  scale-bills  issued  by  each  of  the 
companies,  certain  sums  were  specified  as  the  charge 
for  the  carriage  of  goods  where  the  goods  were  to  be 
collected  and  delivered  by  the  companies;  and  a 
smaller  sum  was  specified  as  chargeable,  where  the 
goods  were  to  be  collected  and  delivered  by  the  parties 
themselves.  The  plaintiff,  a  carrier,  sent  certain  goods 
which  he  had  undertaken  to  collect  and  deliver  on 
his  own  account  by  the  Bristol  and  Exeter  Railway 
Company,  to  be  carried  upon  both  lines  of  railway, 
but  he  objected  to  the  charges  as  being  excessive,  and 

paid  the  whole  amount  claimed  under  protest: 

Held,  first,  that  he  was  entitled  to  recover  back  the 
amount  so  paid  in  excess  of  what  was  a  fair  and  rea- 
sonable charge  in  an  action  of  money  had  and  re- 
ceived, although  he  had  not  made  any  tender  of  any 
specific  sum  as  a  fair  and  reasonable  charge;  and, 
secondly,  that  the  whole  sum  so  paid  in  excess  was 
recoverable  from  the  Bristol  and  Exeter  Railway 
Company,  although  they  had  received  a  portion  of  it 
as  agents  only  of  the  Great  Western  Railway  Com- 
pany. Pmicer  v.  the  Bristol  and  Exeter  Rail.  Co., 
6  Exch.  Rep.  702. 
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(D)  Actions. 
[See  MarahaM  v.  York,  ike.  Rail,  Co.,  ante,  (B)  (J).] 

An  action  of  debt  is  not  maintainable  upon  an 
agreement  that  the  defendant  would  carry  certain 
goods  for  the  plaintiff,  in  consideration  that  the  defen- 
dant would  carry  a  like  quantity  for  the  defendant. 
Bracegirdle  v.  Hincks,  23  Law  J.  Rep.  (n.s.)  Exch. 
128;  9  Exch.  Rep.  361. 

The  plaintiffs  declared  against  the  defendants  as 
common  carriers  subject  to  the  terms  of  a  special 
notice,  for  the  loss  of  a  truss  of  silk  by  the  gross  neg- 
ligence of  the  defendants  and  the  felonious  acts  of 
their  servants.  The  defendants  pleaded,  except  as  to 
the  gross  negligence  and  felony,  that  the  goods  were 
such  as  are  excepted  in  the  Carriers  Act,  and  that 
the  defendants  did  not  declare  their  value.  The 
plaintiff  new  assigned  that  he  had  brought  his  action 
for  that  the  defendants'  servants  had  feloniously 
stolen  the  goods.  The  new  assignment  was  held  bad, 
on  demurrer;  and  the  plaintiffs  were  allowed  to 
amend  on  payment  of  costs,  and  to  reply  that  the 
goods  were  lost  by  the  felony  of  the  defendants'  ser- 
vants through  the  gross  negligence  of  the  defendants. 
Held,  also,  that  the  allegation  of  gross  neghgence 
and  felony  in  the  declaration  was  surplusage,  and 
that  a  replication  of  felony  only  without  an  allega- 
tion of  gross  negligence  would  have  been  bad.  BiUt 
v.  the  Great  Western  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
C.P.  241j  11  Com.  B.  Rep.  140. 

(E)   DAMAGE3  EEOOTERABLE. 

The  damages  recoverable  for  a  breach  of  contract 
are  such  as  may  fairly  and  reasonably  be  considered 
as  arising  naturally;  i.e.  according  to  the  usual  course 
of  things,  from  the  breach  of  the  contract  itself,  or 
such  as  may  be  reasonably  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of  the 
breach  of  it  Hadley  v.  Baxendale,  23  Law  J.  Rep. 
(n.s.)  Exch.  179;  9  Exch.  Rep.  341. 

Where  a  contract  is  made  under  special  circum- 
stances which  are  communicated  by  one  of  the  con- 
tracting parties  to  the  other,  the  damages  resulting 
from  a  breach  of  the  contract,  which  the  parties 
would  reasonably  be  supposed  to  have  contemplated, 
are  the  amount  of  injury  which  would  ordinarily  fol- 
low from  such  a  breach  of  contract  under  the  special 
circumstances.  But  if  the  special  circumstances  are 
unknown  to  the  party  breaking  the  contract,  he,  at 
the  most,  can  only  be  held  to  have  contemplated  the 
amount  of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases,  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract. 
Ibid. 

Therefore,  where  a  miller  had  employed  a  carrier 
to  convey  a  broken  shaft  belonging  to  his  mill,  to 
be  delivered  to  an  engineer,  and  the  carrier  was  guilty 
of  an  unreasonable  delay  in  delivering  it,  and  the 
engineer  was  thereby  prevented  from  making  a  new 
shaft  from  the  model  of  the  old  one,  and  the  mill 
remained  idle  for  a  considerable  time, — Held,  in  an 
action  against  the  carrier  for  the  delay,  that  the  jury, 
in  estimating  the  damages,  were  not  justified  in  taking 
into  their  consideration  the  loss  of  profits  by  reason 
of  the  stoppage  of  the  mill.     Ibid. 

The  omission  of  the  Judge  to. direct  the  jury  as  to 
any  established  rules  of  measuring  the  damages  ap- 


plicable to  the  particular  case  is  a  ground  of  new 
trial.     Ibid. 


CASE. 


[See  Action — Animals — Distress — False  Re- 
presentation   Hackney  Carriage  —  Master 

AND  Servant — Mine  —  Neghqence — Nuisance 
— Patent — Sheriff — Slander.] 


CEMETERY. 
[See  Burial.] 


CERTIORARI. 

[Casts  on  removal  by,  see  title  Costs  in  Criminal 
Cases — To  remove  beer  licence,  see  Regi/na  v.  Sal- 
ford,  title  Ale  and  Beerhocse,  (A)  (6).] 

(A)  When  it  lies. 

(a)  For  Removal  of  CoMses  from  Inferior 
Courts. 

(6)  For  Removal  of  Indictm,ents. 

(c)  For  RemMial  of  Conmciions  and  Depo- 
sitions. 

{d)  Though  taken  away  by  Staiuie. 

(B)  Service  of  Notice. 

(C)  Return  of  Writ. 

(D)  Procedendo. 


(A)  When  it  lies. 

(a)  For  Removal  of  Causes  from  Inferior  Courts. 

[See^os«,  (C).] 

Where  a  certiorari  had  been  issued  by  leave  of  a 
Judge  under  the  9  &  10  Vict  c.  95.  s.  90,  upon  an 
affidavit  which  stated  generally  that  difficult  ques- 
tions would  arise,  but  did  not  state  what  those 
questions  were,  or  the  grounds  upon  which  they 
would  arise,  the  Court  refused  to  set  the  writ  aside, 
— as  it  did  not  appear  that  those  particulars  were  not 
pointed  out  to  the  Judge  at  chambers.  Goldinq  v. 
Camdwell,  2  L.  M.  &  P.  P.C.  175. 

The  writ  of  certiorari  to  remove  a  cause  from  the 
county  court  in  which  the  amount  claimed  is  be- 
tween 201.  and  50/.  is  not  taken  away  by  the  statute 
13  &  14  Vict.  u.  61.  s.  16.  In  re  Broohmam,  v. 
Wenham,  20  Law  J.  Rep.  (n.s.)  Q,B.  278;  2  L.  M. 
&  P.  P.C.  233. 

Service  of  the  certiorari  on  a  person  acting  as 
clerk  at  the  office  of  the  chief  clerk  of  the  county 
court  is  good  service  on  the  Judge;  though  not  suffi- 
cient to  ground  an  attachment  against  the  Judge 
where  the  writ  does  not  come  to  the  Judge's  know- 
ledge until  after  the  return  day  has  passed.  The 
Judge  should  be  ruled  to  return  the  writ.     Ibid. 

A  writ  of  certiorari  was  granted  by  a  Judge  to 
two  defendants  to  remove  a  plaint  of  replevin  from 
a  county  court  on  an  affidavit  stating  that  the  rent 
exceeded  20i.  (9  &  10  Vict  c.  95.  s.  121.)  No  pre- 
vious application  had  been  made  to  the  county  court 
.Judge.  At  the  trial,  the  defendants  presented  the 
certiorari,  and  one  of  them  offered  to  make  the  de- 
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claration  under  the  12l8t  section,  stating  that  the 
other  was  unable  to  make  it.  They  also  tendered  a 
bond  conditioned  to  prove  in  the  superior  court  that 
the  rent  was  more  than  201.  The  sureties  were  not 
approved  by  the  clerk  of  the  court.  A  rule  «m  for 
an  attachment  had  been  granted  against  the  Judge 
for  not  receiving  and  returning  the  certiorari.  The 
Court  refused,  on  the  above  grounds,  to  quash  the 
certiorari.  Mimgean  v.  Wheathy.,  20  Law  J.  Rep. 
(N.s.)  Exch.  106;  6  Exch.  Rep.  88;  2  L.  M.  &  P. 
P.C.  155. 

The  Judge  of  the  county  court  is  bound  before 
allowing  the  certiorari  to  see  that  the  requirements 
of  the  121st  section  have  been  complied  with:  e.g. 
that  the  declaration  is  made,  that  the  bond  is  given, 
and  that  the  names  of  the  sureties  are  given,  and 
approved  by  the  clerk  of  the  court.     Ibid. 

Semhle — that  a  certiorari  may  still  issue  under 
9  &  10  Vict.  c.  95.  s.  90,  to  remove  a  cause  from 
the  county  court,  notwithstanding  13  &  14  Vict. 
t.  61.  D.  16;  but, — Held,  that  all  the  material  facts 
relative  to  the  state  of  the  cause  should  be  brought 
before  the  Judge  upon  the  application  for  the  writ ; 
and  therefore,  where  a  certiorari  had  been  obtained 
without  the  Judge  having  been  informed  that  the 
cause  had  already  been  heard  for  several  days  in  the 
county  court,  the  writ  was  set  aside  as  having  been 
issued  improvidently.  Parker  v.  the  Bristol  and 
Exeter  BaM.  Co.,  20  Law  J.  Rep.  (n.s.)  Exch.  112; 
6  Exch.  Rep.  184. 

In  order  to  prevent  the  removal  of  a  plaint  from 
the  county  court  by  certiorari,  on  the  ground  of 
want  of  jurisdiction  in  the  superior  court  to  entertain 
the  action  after  removal,  the  plaint  ought  to  be  so 
framed  as  to  disclose  a  cause  of  action  over  which 
the  superior  court  has  no  jurisdiction.  Beea  v.  Wil- 
Hams,  21  Law  J.  Rep.  (n.s.)  Exch.  24;  7  Exch. 
Rep.  61. 

Where  »  plaint  was  removed  from  the  county 
court  by  certiorari,  on  the  affidavit  of  the  defen- 
dant's attorney,  that  difficult  questions  of  law  would 
arise,  the  Court  refused  to  quash  the  certiorari, 
though  the  affidavit  of  the  plaintiff's  attorney  averred 
that  no  such  difficult  questions  of  law  would  arise. 
Ibid. 

Devise  by  a  testator  to  his  son  of  certain  freehold 
and  leasehold  estates  and  chattels  as  follows :  "  On 
condition  of  my  son  paying  the  following  sums,  viz, 
(J/nter  alia),  I  will,  order,  and  direct  him  to  pay  unto 
his  mother  the  sum  of  4s.  a  week  weekly  and  every 

week  during  her  natural  life" : Held,  that  this  was 

not  a  claim  of  a  legacy  within  the  65th  section  of 
the  County  Courts  Act,  9  &  10  Vict,  c.  95,  but  of  a 
debt;  and  an  action  having  been  brought  in  the  county 
court,  the  Court  granted  a  certiorari.  In  re  Long- 
bottom  V.  Longbottom,  22  Law  J.  Rep.  (n.s.)  Exch. 
74;  8  Exch.  Rep.  203. 

Where  a  plaint  in  the  county  court  does  not  ex- 
ceed 51.  it  cannot  be  removed  by  certiorari,  although 
the  plaintiff  is  an  officer  of  the  court.  In  re  Box  v. 
Greem,  23  Law  J.  Rep.  (n.s.)  Exch.  219;  9  Exch. 
Rep.  503. 

Where  the  bailiff  of  a  county  court  entered  two 
plaints,  one  for  51.  for  an  assault,  and  the  other  for 
51.  as  a  fine  under  the  9  &  10  Vict.  c.  95.  s.  114. 
for  assaulting  him  in  the  execution  of  his  duty,  the 
assault  complained  of  being  the  same  in  both  plaints, 
— Held,  that  these  were  two  distinct  plaints,  the 


latter  being  only  an  informal  mode  of  claiming  the 
fine ;  and  that,  therefore,  the  plaints  were  not  re- 
movable by  certiorari.    Ibid. 

(J)  For  Bemoval  of  IruUctments. 

The  Court  will  grant  a  certiora/ri  to  remove  an 
indictment  for  conspiracy,  on  the  application  of  one 
of  the  several  defendants,  without  the  consent  of  the 
others,  if  that  defendant  will  enter  into  a  recogni- 
zance to  pay  costs  if  either  himself  or  any  of  the 
other  defendants  are  convicted.     Regina  v.  Poulkes, 

20  Law  J.  Rep.  (n.s.)  M.C.  196;  1  L.  M.  &  P.  P.C. 
720. 

The  Central  Criminal  Court  Act  (4  &  5  Will.  4. 
0.  36.  s.  16.)  provides  that  the  Court  of  Queen's 
Bench,  or  the  Commissioners  under  that  act,  being 
Judges  of  the  superior  courts,  or  the  Judges  of  the 
Court  of  Bankruptcy,  or  the  Recorder  of  London, 
may  issue  writs  of  certiorari  or  other  process  to  re- 
move into  the  Central  Criminal  Court  indictments 
found  at  the  Sessions  for  London,  Middlesex,  &c. 
for  any  offences  cognizable  by  virtue  of  that  act : — 
Held,  that  this  does  not  repeal  the  7  &  8  Geo.  4. 
c.  29.  8.  53,  which  enacts  that  no  indictment  for  ob- 
taining money,  &c.  by  false  pretences  shall  be  re- 
moved by  cerliora/ri  into  the  Court  of  Queen's 
Bench;  but  that  it  authorizes  the  several  Judges 
there  specified  to  issue  writs,  in  the  nature  of  writs 
of  certiora/ri,  to  remove  indictments  for  any  offences 
there  cognizable  into  the  Central  Criminal  Court 
from  the  Sessions  there  mentioned.     Begina  v.  SUlj 

21  Law  J.  Rep.  (n.s.)  M.C.  214;  1  Dears.  C.C.R.  10. 
Several  defendants  were  indicted  for  a  misde- 
meanour. One  was  in  custody  on  the  charge,  the 
others  were  out  on  bail.  The  Court,  on  the  appli- 
cation of  one  of  the  defendants  who  was  out  on  bail, 
granted  a  certiorari  to  remove  the  indictment  into 
this  court,  on  the  terms  that  if  the  defendant  in 
prison  did  not  consent,  the  applicant  was  to  find  bail 
for  him.  Begina  v.  Drake,  22  Law  J.  Rep.  (n.s.) 
Q.B.  304. 

(c)  For  Bemoval  of  Convictions  amd  Depositions. 

As  no  certiorari  issues  out  of  the  Court  of  Ex- 
chequer, a  conviction  is  properly  brought  before  it, 
if  verified  by  affidavit.  In  re  Allison,  10  Exch. 
Rep.  561. 

In  moving  for  a  certim-ari  to  bring  up  depositions 
taken  before  a  coroner  or  magistrates,  with  a  view  to 
admitting  a  party  committed  upon  them  for  trial  on 
a  charge  of  murder  or  manslaughter,  it  is  the  proper 
course  to  produce  copies  of  such  depositions  verified 
by  affidavit,  and  on  them  to  ground  the  application. 
~     '  -     y,l  Dears.  C.C.R.  60. 


(c?)  Tlumgh  taken  away  by  Statute. 

By  the  Game  Act  the  certiorari  is  taken  away. 
Qucere — whether  the  objection  that  there  is  no  pro- 
per adjudication  of  the  penalty  be  one  for  which  the 
certiorari  may  nevertheless  issue ;  but  the  convic- 
tion having  been  brought  up  by  certiorari  under  12 
&  13  Vict.  c.  45.  8.  18.  in  order  to  be  enforced,  the 
Court  entertained  the  objection.  Begina  v.  Hyde, 
21  Law  .1.  Rep.  (n.s.)  M.C.  94. 

The  11  &  12  Vict.  c.  43.  s.  27.  provides  that 
where  Quarter  Sessions,  upon  an  appeal  against  an 
order,  direct  either  party  to  pay  costs,  "  such  order 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
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peace,  to  be  by  him  paid  over  to  the  party  entitled." 

Held,  that  a  mistake  in  ordering  costs  to  be  paid 

directly  to  the  party  to  the  appeal  instead  of  to  the 
clerk  of  the  peace,  was  not  a  defect  of  jurisdiction, 
but  merely  erroneous  procedure  ;  and,  therefore, 
where  such  an  order  had  been  made  under  an  act 
taking  away  the  certiorari,  the  Court  refused  to  set 
it  aside  when  brought  before  them  by  certiorari. 
Meginav.  Binmy,  22  Law  J.  Rep.  (n.s.)  M.C.  127; 
1  E.  &  B.  810. 

Where  the  clerk  of  the  trustees  of  a  turnpike-road 
which  was  out  of  repair  had  been  summoned  by  a 
single  Justice,  and  two  .Justices,  at  a  special  sessions 
for  the  highways,  without  allowing  the. clerk  to  shew 
that  the  turnpike  funds  were  insufficient,  made  an 
order  convicting  him  in  a  penalty  and  directing  him 
to  repair  the  road  in  a  specified  time, — Held,  that 
though  the  certiorari  was  taken  away  by  the  act, 
this  order  was  so  entirely  without  jurisdiction  that  a 
certiorari  might  issue  to  bring  up  the  order  to  quash 
it.  Regina  v.  the  Justices  of  St.  Albans,  22  Law  J. 
Eep.  (n.s.)  M.C.  142. 

An  indictment  for  non-repair  of  a  highway  pre- 
ferred, and  found,  at  the  assizes  by  an  order  of  Jus^ 
tices  made  under  the  5  &  6  Will.  4.  c.  50.  s.  95, 
may  be  removed  by  certiorari  into  the  Court  of 
Queen's  Bench.  Regina  v.  the  InhaMfants  of  San- 
dm,  23  Law  J.  Rep.  (n.s.)  M.C.  129;  3  E.  &  B. 
S47. 

The  Public  Health  Act,  1848  (11  &  12  Vict. 
c.  63.),  by  section  S5,  authorizes  local  boards  of 
health  to  make  bye-laws  with  respect  to  the  removal 
by  occupiers  of  "  dust,  ashes,  rubbish,  filth,  manure, 
dung,  and  soil,"  in  or  by  the  side  of  a  street  within 
their  district,  and  such  bye-laws  are  required  to  be 
allowed  by  a  Secretary  of  State.  By  section  129. 
penalties  imposed  by  bye-laws  made  under  the  act 
may  be  recovered  before  Justices.  A  local  board  of 
health  made  a  bye-law  (which  was  duly  allowed  by  a 
Secretary  .of  State),  requiring  all  occupiers  within 
the  district  to  remove  "  all  snow  and  other  obstruc- 
tions" from  the  foot-paths  opposite  their  premises 
before  nine  o'clock  in  the  forenoon.  Upon  informa- 
tion laid  before  a  Justice  under  this  bye-law,  that  an 
occupier  had  omitted  to  remove,  before  the  hour 
specified,  an  accumulation  of  snow  which  had  fallen 
and  drifted  upon  the  footpath,  he  convicted  her  in  a 
penalty  for  neglecting  to  remove  "  snow,"  and  de- 
clined to  decide  upon  the  legality  of  the  bye-law, 
which  was  contested,  considering  himself  bound  by 
the  feet  of  its  allowance  by  the  Secretary  of  State : 
— Held,  that  the  bye-law  was  not  warranted  by  the 
statute,  and  therefore,  that  the  Justice  had  proceeded 
without  jurisdiction,  and  that  a  certiorari  might 
issue,  although  it  was  expressly  taken  away  by  the 
statute.  Segima  v.  Rose,  24  Law  J.  Rep.  (n.s.) 
M.C.  130. 

(B)  Sekvice  of  Notice. 

Upon  the  trial  of  a  parish  appeal  F  S,  one  of  the 
Justices,  who  was  a  rated  inhabitant  of  the  appellant 
parish,  was  on  the  bench  during  the  hearing,  and  in 
the  course  of  the  proceedings  referred  the  chairman 
of  the  Quarter  Sessions  to  some  of  the  documents 
put  in  evidence.  Upon  an  observation  being  made 
that  he  was  a  party  interested,  F  S  stated  that  he 
should  take  no  part  in  the  decision,  but  he  remained 
in  court  until  the  final  decision,  which  was  in  favour 


of  the  appellants.  It  was  sworn  that  he  did  not  vote 
or  give  any  opinion  upon  the  question  at  issue,  nor 
did  he  influence  the  decision  of  the  other  Justices 
present,  and  that  if  he  had  not  believed  that  the 
parties  were  satisfied  with  his  assurance  that  he 
would  take  no  part,  he  would  have  retired  from  the 
court  during  the  trial : — Held,  that  notice  of  an  in- 
tention to  move  for  a  certiorari  under  1 3  Geo.  2. 
c.  18.  s.  6.  was  properly  served  on  F  S,  as  a  Justice 
"  by  and  before  whom  the  order  of  Sessions  was 
made."  Regina  v.  the  Justices  of  Suffolk,  21  Law 
J.  Rep.  (N.S.)  M.C.  169;  18  Q.B.  Rep.  416. 

The  notice  stated  that  application  would  be  made 
for  a  certioran'  "on  behalf  of  the  inhabitants"  of 
the  respondent  parish,  and  was  signed  "  J  M,  attor- 
ney for  the  inhabitants  of  the  respondent  parish" ; — 
Held,  to  be  sufficient.     Ibid. 

The  affidavit  of  service  of  notice  of  an  intention  to 
apply  for  a  certiorari  to  remove  an  order  of  Sessions, 
under  the  statute  1 3  Geo.  2.  c.  18.  s.  5,  stated  that 
the  notice  was  served  on  A  B  and  C  D,  two  of  the 
Justices  of  the  Peace  in  and  for  the  county  of  S, 
and  stated  that  the  deponent  was  present  at  the 
Quarter  Sessions  on  a  particular  day,  "  and  did 
then  and  there  see  the  said  A  B  and  C  D  acting  as 
Justices  of  the  Peace  for  the  said  county  of  S  at 
the  said  General  Quarter  Sessions  of  the  Peace." 
The  order  of  Sessions,  which  purported  to  be  made 
on  the  day  to  which  the  affidavit  referred,  contained 
in  the  caption  the  names  of  A  B  and  C  D  as  two  of 
the  Justices  before  whom  the  sessions  were  holden. 
The  Court  quashed  the  certioran  on  the  ground 
that  the  affidavit  did  not  shew  that  A  B  and  C  D 
were  two  of  the  Justices  by  and  before  whom  the 
order  was  made,  and  that  no  presumption  could  be 
drawn  that  they  were  present  when  the  order  was 
made  from  the  circumstance  of  their  names  appear- 
ing in  the  caption.  Regina  v.  St.  James's,  Colchester, 
20  Law  J.  Rep.  (N.S.)  M.C.  203;  2  L.  M.  &  P, 
P.C.  314. 

(C)  Return  of  the  Writ. 

A  plaint  in  replevin  having  been  commenced  in 
the  county  court  against  the  landlord  and  the  bailiff 
making  the  distress,  and  a  certioi'ari  having  issued 
to  remove  the  same,  the  defendant's  attorney  deli- 
vered the  certiorari  to  the  Judge,  and  offered  on  the 
part  of  one  of  the  <3efendant3  to  make  the  declara- 
ration  required  by  the  121st  section  of  the  9  &  10 
Vict.  c.  95,  to  the  effect  that  the  rent  exceeded  20/., 
stating  that  the  other  defendant,  the  bailiff,  was 
unable  to  make  the  declaration.  The  defendant,  the 
landlord,  was  not  present,  being  too  ill  to  attend ;  but 
he  had  executed  a  power  of  attorney  toone  W  autho- 
rizing him  to  sign  amd  seal  the  bond  required  by  the 
121st  section,  and  generally  to  perform  all  such  acts 
about  the  conduct,  &c.  of  the  writ  as  he  should  think 
proper,  &c.  The  sureties  were  present  in  court, 
but  sufficient  time  had  not  been  given  by  the  defen- 
dants to  the  clerk  of  the  court  to  inquire  into  their 
sufficiency,  and  therefore  the  clerk  of  the  court  did 
not  approve  of  them  pursuant  to  the  121st  section. 
The  bond  tendered  by  the  defendants  under  that 
section  was  conditioned  for  their  proving  before  the 
superior  court  that  there  was  ground  for  believing 
that  the  rent  exceeded  20/.  The  Judge  disallowed 
the  certiorari  and  tried  the  cause,  on  the  ground  of 
the   want  of  time  for  the   clerk  of  the  court  to 


CERTIORARI— CHARITY. 


129 


inquire  into  the  sufficiency  of  the  sureties,  but  he 
did  not  iix  the  amount  for  which  they  were  to  be 
responsible : — Held,  first,  that  the  proceeding  of  the 
Judge  was  erroneous,  and  that  an  attachment  ought 
to  issue  against  him.  Secondly,  that  the  declaration 
under  the  121st  section  might  be  made  by  the 
attorney,  and  need  not  be  made  by  the  defendants  in 
person,  or  by  a  writing  signed  by  them,  and  that  it 
was  sufficient  if  made  by  one  defendant.  Thirdly, 
that  the  act  of  the  Judge  in  receiving  the  declaration 
was  ministerial,  and  that  after  receiving  it  he  was 
bound  to  fix  the  amount  in  which  the  sureties  were  to 
be  bound;  and  that  the  question  of  the  sufficiency 
of  the  sureties  did  not  arise  until  he  had  taken  that 
course.  Qucere — as  to  the  proper  course,  if  after  the 
receiving  of  the  declaration  and  fixing  the  amount  of 
the  sureties'  liability,  the  defendants  had  been  un- 
able to  comply  with  the  other  requisites  of  the 
statute  within  a  reasonable  time.  Fourthly,  that 
the  party  named  in  the  power  of  attorney  was 
authorized  not  only  to  sign  and  seal  the  bond,  but 
to  make  the  declaration.  Fifthly,  that  the  bond  in 
question  ought  to  be  conditioned  for  the  defendants' 
proving  before  the  superior  court  that  there  was 
ground  for  believing  that  the  rent  exceeded  20Z.  and 
not  501.;  the  jurisdiction  of  the  county  court  as  to 
replevin  not  being  extended  by  the  13  &  14  Vict. 
c.  61.  Mimgewn  v.  WTieatley,  20  Law  J.  Rep. 
(n.s.)  Exch.  103;  6  Exch.  Eep.  88. 

A  certiorari  issued  under  -this  act  ought  to  be 
made  returnable  in  sufficient  time  to  allow  the  pre- 
liminary inquiries  to  be  made.     Ibid. 

The  conditions  imposed  by  the  8  &  9  Vict.  c.  95. 
B.  121,  on  the  removal  of  actions  of  replevin  by  cer- 
tiorari, are  to  be  complied  with  when  the  writ  is 
delivered  to  the  inferior  Judge  in  court.     Ibid. 

Where  a  .Judge  of  a  county  court,  not  wilfully, 
but  by  mistake,  disobeys  a  certiora/ri,  the  remedy  is 
by  attachment.     Ibid. 

QwEre — whether  he  ought  to  be  ruled  to  return 
the  writ.     Ibid. 

(D)  Procedendo. 

A  Judge  at  chambers  has  jurisdiction  to  make  an 
order  for  the  issuing  of  a  writ  of  procedendo  to  send 
back  proceedings  removed  by  certiorari  from  an 
inferior  court,  and  it  is  a  matter  for  the  discretion  of 
the  Judge  whether  or  not  a  summons  to  shew  cause 
should  not  in  the  first  instance  be  granted.  Megina 
T.  Scaife,  21  Law  J.  Eep.  (n.s.)  M.C.  221;  18  Q.B. 
Eep.  773. 


(6)   J0KISDIOTION  OVER. 
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(2)  Under  8  tt-  9  Vict.  c.  70. 

(3)  On  Petition. 
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(H)  Pleading  and  Peaoxioe. 
( I )  Costs. 


CHARITY. 
[See  stats.  1 6  &  17  Vict.  c.  1 37.  and  1 8  &  1 9  Vict. 
c.  124. — Also  titles  College — University.] 
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Digest,  1850—1855. 


(A)  Commissioners. 

The  payment  of  a  charity  legacy  into  court  under 
the  Trustee  Relief  Act  is  not  a  suit  or  matter  within 
the  Charitablp  Trusts  Act,  18S3,  to  which  the  excep- 
tion in  the  latter  act  applies;  and  a  petition  as  to  the 
money  so  paid  in  was,  therefore,  directed  to  stand 
over,  that  the  certificate  of  the  Commissioners  might 
be  obtained.  In  re  Ma/rlcwell,  23  Law  J.  Eep. 
(n.s.)  Chanc.  502;  17  Beav.  618. 

By  a  private  act  for  the  management  of  a  charity, 
passed  before  the  Charitable  Trusts  Act,  the  trustees 
were  empowered,  with  the  approbation  of  the  Court 
of  Chancery,  to  sell  or  exchange  lands,  and  to  make 
any  applications  that  might  be  necessary  for  that 
purpose  before  one  of  the  Judges  of  the  court 
in  chambers  :  —  Held,  that  notwithstanding  the 
private  act,  it  was  imperative  upon  the  trustees  under 
the  Charitable  Trusts  Act,  to  obtain  the  certi- 
ficate of  the  Commissioners,  in  the  first  instance, 
before  taking  any  proceedings  in  the  Court  of  Chan- 
cery. In  re  the  Birtgley  School  and  Chcurity  Estate 
Act,  23  Law  J.  Eep.  (n.s.)  Chanc.  672;  2  Drew.  283. 

A  testator  gave  property  partly  for  the  benefit  of 
a  college  in  Oxford  and  partly  for  a  school  not  con- 
nected with  the  college : — Held,  that  it  was  unneces- 
sary to  go  before  the  Charity  Commissioners  for  their 
sanction  to  an  application  to  the  Court  in  respect  of 
that  portion  of  the  charity  which  applied  to  the 
college,  though  the  sanction  of  the  Commissioners 
would  be  required  as  regards  the  other  portion  of  the 
charity.  In  re  Meyrich's  Charity,  24  Law  J.  Rep. 
(n.s.)  Chanc.  669. 

(B)  Charitable  Trusts  Act. 

A  matter  pending,  means,  within  the  Charitable 
Trusts  Act,  a  continuation  of  something  already 
directed  by  the  Court;  not  a  matter  totally  new. 
Ford's  Chanty,  8  Drew.  324. 

A  legacy  given  generally  to  an  unendowed  chari- 
table institution,  supported  in  part  by  voluntary 
contributions,  is  not  within  the  Charitable  Trusts 
Act,  1853.     In  re  Wilson's  Will,  19  Beav.  594. 

The  28th  section  of  the  Charitable  Trusts  Act 
(16  &  17  Vict.  c.  137.)  confers  on  the  Master  of  the 
Rolls  and  the  Vice  Chancellors  at  chambers  the 
same  jurisdiction  as  they  would  have  exercised  before 
the  passing  of  that  Act  in  a  suit  regularly  instituted 
or  upon  petition.  New  trustees  of  a  charity  having 
been  appointed  under  the  act  (16  &  17  Vict.  c.  137.) 
by  the  Vice  Chancellor,  and  the  surviving  trustee 
being  lunatic,  it  is  competent  for  the  Vice  Chancellor 
in  chambers  to  make  the  vesting  order  under  the 
Trustee  Acts,  1850  and  1852.  In  re  Davenport's 
Charily,  4  De  Gex,  M.  &  G.  839. 

(C)  Superstitious  Uses. 
A  foreigner  and  Roman  Catholic  transferred  into 
the  names  of  trustees  a  sum  of  stock  upon  a  parol 
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trust,  to  pay  annuities  to  different  churches  for 
masses  and  requiems  for  the  souls  of  the  testator  and 
the  poor  dead,  and  for  other  pious  uses: — Held,  that 
there  was  no  violation  of  the  Wills  Act  in  this  parol 
trust;  but  that  the  trust  was  void,  as  being  for  super- 
stitious purposes;  that  the  purposes  could  not  be 
considered  as  charitable;  and  that  the  next-of-kin 
were  entitled  to  the  funds.  Eeath  v.  Chapman,  23 
Law  J.  Rep.  (n.s.)  947;  2  Drew.  417. 

(D)  Construction  op  Instrument  creating  it. 

A  testator  possessed  of  lands  in  New  South  Wales, 
of  leasehold  property  in  Scotland,  and  of  pure  per- 
sonalty, devised  and  bequeathed  all  to  trustees,  upon 
trust,  for  absolute  conversion,  and  after  various  be- 
quests gave  the  residue  to  trustees  to  apply  the 
same  at  their  absolute  and  uncontrouled  discretion 
for  the  benefit  and  advancement  and  propagation  of 
education  and  learning  in  every  part  of  the  world,  so 
far  as  circumstances  would  permit: — Held,  that  the 
words  "education  and  learning"  were  to  be  read 
"  education  in  learning,"  and  that  there  was  a  good 
charitable  bequest.  Whicker  v.  Hume,  21  Law  J. 
Eep.  (N.B.)  Chanc.  406;  1  De  Gex,  M.  &  G.  S06; 
14  Beav.  509. 

Held,  also,  that  the  statute  9  Geo.  4.  c.  83,  which 
provides,  that  all  laws  and  statutes  of  the  realm  shall 
be  enforced  in  the  administration  of  justice  so  far  as 
the  same  can  be  applied,  means  *'  reasonably  ap- 
plied," and  that  the  statute  9  Geo.  2.  c.  36.  is  inap- 
plicable to  lands  in  New  South  Wales.     Ibid. 

A  chapel  was  founded  in  England,  and  was  used, 
and  the  services  therein  were  performed  according  to 
the  mode  of  worship  in  the  Established  Church  of 
Scotland.  The  Court  below  held,  that  no  person 
could  enjoy  the  office  of  minister  who  was  disqualified 
to  be  a  minister  of  the  Established  Church  of  Scot- 
land ;  and  it  being  proved  that  the  minister  had  be- 
come so  disqualified,  he  was  ordered  to  be  removed, 
and  the  trustees  who  co-operated  with  him  were  also 
removed,  and  he  and  they  were  ordered  to  pay  the 
costs  of  the  suit.  He  and  they  appealed  from  the 
decree,  but  the  same  was  wholly  affirmed;  Lord 
Chief  Justice  Cranworth  dissenting  from  part  of  the 
decree  by  which  the  Court  below  declared  that "  no 
minister  or  other  person  is  qualified  for,  or  is  com- 
petent to  exercise  the  office  of  minister  or  pastor 
without  being  a  licentiate  and  recognized  minister  of 
the  Established  Church  of  Scotland,  and  in  full  con- 
nexion therewith."  Attorney  General  v.  Murdoch, 
21  Law  J.  Rep.  (n.s.)  Chanc.  694;  1  De  Gex,  M. 
&  G.  86. 

An  application  was  subsequently  made  to  suspend 
the  execution  of  the  decree  of  the  Court  below, 
pending  an  intended  appeal  to  the  House  of  Lords; 
but  the  Court  refused  the  motion,  with  costs.     Ibid. 

A  testator,  by  his  will,  dated  the  12th  of  October 
1629,  bequeathed  a  sum  of  money  to  be  employed 
for  the  good  and  benefit  of  the  poor  of  Kensington 
for  ever,  in  such  manner  as  A  and  B  and  the  church- 
wardens of  the  said  parish  of  Kensington  should  think 
fit  to  establish.  This  sum  was,  in  163S,  laid  out  in 
the  purchase  of  land.  It  appeared  in  evidence  that 
in  1629  there  was  a  place  called  the  town  of  Ken- 
sington, but  that  such  place  had  not  any  known  or 
defined  metes  or  bounds,  and  that  there  was  no  muni- 
cipal corporate  town  or  market  town  in  the  parish  of 
Kensington.     It  appeared,  also,  that  the  rents  had 


been  always  applied  for  the  benefit  of  the  poor  of  Ken- 
sington parish  generally,  and  that,  in  all  the  deeds 
relating  to  the  property,  no  distinction  had  been  made 
between  town  and  parish: — Held,  that  the  above- 
mentioned  trust  was  for  the  benefit  of  the  parish  of 
Kensington  generally,  and  not  for  any  particular 
part  of  it.  Ex  pwrte  the  Incumbent  and  Church- 
wardens of  Brompton,  22  Law  J.  Rep.  (n.s.)  Chanc. 
281 ;  5  De  Gex  &  Sm.  626. 

A  founded  a  school  in  the  town  of  S,  and  by  the 
indenture  of  foundation,  declared  that  "there  was 
about  50t  per  annum  designed  to  be  given  for  an 
endowment."  He  then  specified  iOl.  a  year  to  the 
two  schoolmasters  and  several  small  sums  which  made 
up  about  SO/,  a  year.  By  his  will,  which  recited  this 
indenture,  he  gave  to  the  mayor,  &c.  of  S  all  his 
estate  at  U  and  N,  upon  condition,  &c.  Then  fol- 
lowed directions  as  to  the  payments  provided  for  by 
the  indenture  founding  the  school,  and  also  as  to 
various  other  payments;  and  the  residue  was  to  go 
half  to  the  mayor  of  S  for  the  time  being,  and  the 
other  half  to  mend  the  roads.  In  an  account  sub- 
joined to  his  will,  after  mentioning  all  these  payments, 
he  introduced  this  item :  "  Balance  which  the  cor- 
poration of  S  will  gain  per  annum,  Sil.  Is.  9\d." 
The  estate  thus  given  increased  largely  in  value : — 
Held,  reversing  the  decree  of  the  Court  below,  that 
the  increased  residue  was  to  go  to  the  mayor  towards 
defraying  the  expenses  of  the  mayoralty  and  mend- 
ing the  roads,  and  that  the  school  was  not  entitled  to 
a  share  in  the  increase.  The  Mayor,  Aldenmen  and 
Burgesses  of  Southmolton  v.  the  Attorney  General, 
23  Law  J.  Rep.  (n.s.)  Chanc.  S67;  5  H.L.  Cas.  1: 
reversing  Attorney  General  v.  the  Corporation  of 
SouthTTwlton,  14  Beav.  3S7. 

The  Hospital  of  St.  Cross  was  founded,  in  1157, 
for  the  benefit  of  1 3  poor  impotent  men,  and  100 
others  of  the  more  indigent  were  to  be  received  at 
the  hour  of  dinner,  and  other  relief  was  to  be  given 
to  whomsoever  should  be  in  want,  according  to  the 
means  of  the  house.  The  Almshouse  of  Noble  Po- 
verty was  founded,  in  1445,  for  two  priests,  thirty- 
five  brethren  and  three  sisters.  It  was  within  the 
precincts  of  the  Hospital  of  St.  Cross,  and  was  under 
the  government  of  the  master  and  brethren.  The 
charter  of  foundation  of  the  Hospital  of  St.  Cross 
was  lost ;  but  the  register  of  the  Bishop  of  Winches- 
ter in  1200  referred  to  it,  and  a  copy  was  found  to 
be  registered  there  some  time  between  1323  and 
1333.  The  charter  of  foundation  of  the  Almshouse 
of  Noble  Poverty,  if  ever  executed,  was  lost;  but  the 
intention  of  the  founder  was  referred  to  in  the  docu- 
ments by  which  grants  were  made  for  its  endowment. 
In  1696,  a  document  was  executed  by  the  master 
and  brethren  of  the  Hospital  of  St.  Cross,  by  which 
they  made  a  new  disposition  of  the  revenues  of  both 
the  charities,  which  had  been  acted  upon  until  the 

present  time.     Upon  an  information, Held,  that 

the  charitable  purpose  of  the  foundation  was  clearly 
made  out  and  ought  to  be  upheld,  and  that  the  re- 
venues of  each  ought  to  be  applied  to  support  the 
charities,  though  in  the  one  they  had  been  diverted 
from  1696,  and  in  the  other  they  had  been  absorbed 
by  the  original  charity  for  150  years  and  upwards; 
that  no  presumption  could  be  made  against  the 
clear  ostensible  purpose  of  the  foundation,  though  it 
was  supported  by  a  usage  of  ISO  years;  and  that  the 
purpose  for  which  a  foundation  is  made  must  deter- 
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mine  whether  it  is  spiritual  or  lay.  The  founder's 
direction  that  the  master  shall  be  a  clerk  in  holy 
orders  will  not  make  It  a  spiritual  foundation.  At- 
torney General  v.  the  Master  and  BreOiren  of  the 
Hospital  of  St.  Cross,  22  Law  J.  Rep.  (n.s.)  Chanc. 
793;  17  Beav.  435. 

The  Duke  of  Suffolk,  in  1437,  as  lord  of  the 
manor  of  Ewelme,  founded,  with  the  licence  of  king 
Henry  the  Sixth,  an  almshouse  for  two  priests,  one 
of  whom  was  to  be  the  master,  and  the  other  was  to 
teach  grammar  to  the  children  of  the  manor.     The 
duke  afterwards  made  ordinances  for  the  government 
of  the  charity,  which  directed  that  the  lord  or  lady 
of  the  manor  for  the  time  being  should  be  the  visi- 
tors, and  appoint  the  masters  and  poor  men  in  case 
of  death  or  removal.     The  master  was  to  be  a  priest 
thirty  years  of  age,  and  of  the  University  of  Oxford, 
who  might  have  other  preferment,  so  that  it  did  not 
interfere  with  his  residence.     It  also  directed  that 
the  house  should,  if  thought  needful,  be  visited  an- 
nually by  the  visitors.     By  the  attainder  of  the  duke 
or  his  successor  the  manor  became  vested  in  the 
Crown,  and  was  so  in  the  reign  of  Henry  the  Eighth. 
In  1618  James  the  First,  for  the  promotion  of  good 
literature  and  the  increase  of  the  stipend  of  the  Re- 
gius Professor  of  Medicine  in  the  University  of  Ox- 
ford, granted  to  the  Chancellor,  masters  and  scholars, 
and  their  successors,  the  donation  and  free  dispo- 
sition of  the  mastership  of  the  almshouse,  and  de- 
clared his  pleasure  and  intention  that  the  professor, 
though  a  layman,  should  enjoy  the  office,  and  at  the 
same  time  gave  his  assent  that  in  the  next  session  of 
parliament  it  should  be  so  enacted.    No  act  of  par- 
liament appeared  to  have  been  obtained;  but  in  1818 
the  Commissioners  of  Woods  and  Forests,  under  the 
£7  Geo.  3.  c.  97,  sold  the  manor  of  Ewelme,  which 
subsequently  became  vested  in  the  Earl  of  Maccles- 
field, who,  as  lord  of  the  manor  and  visitor  of  the 
almshouse,  on  the  first  vacancy,  appointed  N  to  be 
the  master ;  and  N  and  Dr.  O.  the  Regius  Professor 
of  Medicine  in  the  University  of  Oxford,  each  claimed 
the  office  of  master  of  the  almshouse.     Upon  an  in- 
formation,— Held,  that  the  charity  vested   in  the 
Crown,  upon  the  attainder  of  the  Duke  of  Suffolk, 
and  did  not  escheat  and  was  not  affected  by  the  acts 
for  dissolving  monasteries  or  chantries ;  that  the  right 
of  nominating  the  master  was  analogous  to  an  advow- 
Bon,  which  the  founder  of  the  almshouse  could  not 
make  inseparable  from  the  manor,  and  that  any  lord 
of  the  manor  could  alien  the  right  of  patronage  with- 
out parting  with  the  manor,  and  vice  versd;  that  the 
grant  of  1818  was  sufficient  to  pass  the  right  of  no- 
mination had  it  been  vested  in  the  Crown,  which  it 
was  not,  as  the  grant  of  1618  was  sufficient  to  vary 
the  nature  of  the  office,  and  to  sever  it  from  the 
manor,  and  give  it  for  the  benefit  of  the  Regius  Pro- 
fessor of  Medicine  in   the  University  of  Oxford, 
though  a  layman.    Attorney.  General  v.  the  Chap- 
lains, t&e.,  of  (he  Ewelme  Almshome,  22  Law  J. 
Rep.  (n.s.)  Chanc.  846;  17  Beav.  366. 

A  gift  by  way  of  trust  to  build  a  bridge  makes  both 
principal  and  accumulations  applicable  to  the  pur- 
pose contemplated.  Forbes  v.  Forbes,  23  Law  J. 
Rep.  (n.s.)  Chanc.  422;  18  Beav.  552. 

In  1652  a  testator  devised  property  producing  ill. 
a-year  to  a  corporation,  "  in  trust  and  confidence"  to 
pay  20/.,  101,  and  10/.  to  certain  charities,  and  so 
long  as  certain  taxes  continued,  what  the  corporation 


could  "not  spare  out  of  the  overplus  of  rent," 
namely,  7/.  should  be  deducted  out  of  the  two  sums 
of  10/.  and  10/.  The  rent  of  the  estate  increased: 
.^Held,  by  the  Master  of  the  Rolls,  and  affirmed  on 
appeal,  that  the  corporation  were  entitled  to  only 
seven  forty-sevenths  of  the  increase,  subject  to  the 
payment  of  rates,  taxes,  and  ordinary  repairs.  At- 
torney General  v.  the  Corporation  of  Beverley,  24 
Law  J.  Rep.  (n.s.)  Chanc.  374;  6  De  Gex,  M.  &  G. 
256;  15  Beav.  540. 

A  testator  bequeathed  a  sum  of  money  to  the  trea- 
surer for  the  time  being  of  a  lunatic  asylum,  there- 
after to  be  instituted  "  for  the  humane  and  charitable 
purposes  of  that  institution."  An  asylum  afterwards 
built  under  the  compulsory  provisions  of  an  act  of 
parliament  supported  by  compulsory  rates,  and  used 
entirely  for  the  maintenance  of  pauper  lunatics,— 
Held,  not  entitled  to  the  bequest.  Lechmere  v.  Cwrt- 
ler,  24  Law  J.  Rep.  (n.s.)  Chanc.  647. 

Where  a  charitable  gift  is  ambiguous,  it  may  be 
interpreted  by  the  aid  of  contemporaneous  usage ; 
but  no  length  of  usage  will  warrant  a  deviation  from' 
the  terms  of  a  trust  which  the  Court  regards  as  plain ; 
and  the  Court  did  not  hold  itself  bound  as  to  such 
deviation  by  proceedings  in  former  suits,  in  which 
the  question  did  not  directly  arise.  Attorney  Ge- 
neral V.  the  Corporation  of  Rochester,  5  De  Gex, 
M.  &  G.  797. 

By  a  local  act,  certain  commissioners  were  autho- 
rized to  levy  rates  for  paving,  lighting,   watching, 

widening  and  improving  streets  in  a  town : Held, 

that  as  the  object  was  beneficial,  not  only  to  the  in- 
habitants subjected  to  the  rate,  but  also  to  all  other 
persons  having  occasion  to  visit  or  pass  through  the 
town,  the  purpose  was  public  and  charitable  within 
the  meaning  of  the  Statute  of  Charitable  Uses.  At- 
torney General  v.  Eastldke,  11  Hare,  205. 

The  question  whether  funds  are  dedicated  to  a 
charitable  use  within  the  statute  43  Eliz.  c.  4,  de- 
pends not  on  the  source  from  which  the  funds  are 
derived,  but  on  the  purpose  to  which  they  are  to  be 
applied.     Ibid. 

Charitable  gift  to  the  use  of  the  reparation  of  the 
church  of  W,  and  to  the  use  of  the  reparation  of  the 
bridge  of  W,  and  to  the  use  of  other  things  needful 
within  the  parish  of  W,  at  the  discretion    of  the 

trustees,  to  be  applied  and  distributed  for  ever : 

Held,  that  the  discretion  applied  to  the  third  branch 
only,  and  that  the  three  objects  took  equally.  Re 
Hall's  Charity,  14  Beav.  US. 

Under  Sir  Samuel  Romiliy's  Act  the  Court  had 
jurisdiction  to  declare  the  proportions  in  which  the 
charitable  objects  are  entitled,  but  not  to  repair  a 
previous  misapplication  of  funds  amongst  them. 
Ibid. 

Effect  of  the  authorities  upon  the  construction  of 
Sir  Samuel  Romiliy's  Act.    Ibid. 

(E)  Devise  and  Bequest  to Validity  op. 

Bequest  by  a  will  of  a  sum  of  money  to  be  ap- 
plied to  the  restoration  of  the  Jews  to  Jerusalem 
and  their  own  land, — Held  to  be  void.  Habershon 
V.  Vaa-don,  20  Law  J.  Rep.  (n.s.)  Chanc.  549 ;  4 
De  Gex  &  Sm.  467. 

Sums  invested  by  the  testatrix  in  stock,  and 
other  sums  placed  by  her  in  the  savings  bank, 
were  the  produce  of  monies  which  had  been  partly 
collected  and  partly  appropriated  by  the  testatrix  for 
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the  purpose  of  building  and  endowing  a  church  in  a 
certain  parish.  The  stock  had  been  invested  ip 
the  names  of  the  testatrix  and  of  another  person. 
At  the  time  of  the  decease  of  the  testatrix  no  deed 
appointing  or  declaring  the  trusts  of  the  money  had 
been  executed,  and  no  site  of  the  intended  church 

had  been  obtained  : Held,  that  the  money  and  stock 

were  at  the  death  of  the  testatrix  part  of  her  personal 
estate,  and  that  the  liability  either  of  the  money  or 
the  stock  to  any  charitable  use  "was  excluded  by  the 
statute  9  Geo.' 2.  u.  36.  Girdlestone  v.  Creed,  10 
Hare,  480. 

Exception  to  statute  9  Geo.  2.  c.  36.  in  the  case  of 
a  bequest  of  monies  to  the  extent  of  500/.  for  build- 
ing or  endowing  a  church.     Ibid. 

After  the  passing  of  the  Mortmain  Act  (1736)  lands 
were  devised  to  trustees  for  a  charity.  The  rents 
were  so  applied  by  the  trustees  and  their  heirs  down 
to  the  present  time.  On  an  information  against  the 
heir  to  correct  abuses,  he  set  up  the  invalidity  of  the 
devise,  but  the  Court  held  that  the  onus  of  proving  that 
no  other  mode  had  been  adopted  to  make  the  charity 
valid  was  on  him,  and  that  every  presumption  would 
be  made  in  support  of  its  validity.  Attorney  General 
T.  Moor,  20  Beav.  119. 

(F)  Administhation. 
(a)  Scheme. 

By  the  provisions  of  a  scheme  for  the  management 
of  King  Edward  the  Sixth's  Grammar  School  at 
Ludlow,  duly  confirmed  by  the  Lord  Chancellor,  it 
was  declared  "  that  the  trustees  should  have  autho- 
rity from  to  time,  upon  such  grounds  as  they  should 
at  their  discretion  in  the  due  exercise  and  execution 
of  the  powers  and  trusts  reposed  in  them  deem  just 
from  time  to  time,  to  remove  the  master,  usher,  &c. 
from  his  office,"  subject  however  to  certain  ftirmali- 
ties  being  observed : — Held,  that  these  words  con- 
ferred an  absolute  discretionary  power  upon  the 
trustees,  provided  the  formalities  specified  were  fol- 
lowed, and  that  they  were  not  bound  to  summon  the 
master  before  them  or  to  give  him  any  hearing  or 
opportunity  of  defending  himself  against  the  charges 
whicli  formed  the  grounds  of  his  removal.  Doe  d. 
Child  V.  Willis,  20  Law  J.  Kep.  (k.s.)  Exch.  85; 
6  Exch.  Eep.  894. 

By  order  made  in  1844  on  petition,  and  by  a  sub- 
sequent order  made  on  petition,  under  Sir  Samuel 
RomiDy's  Act,  1848,  the  Court  confirmed  certain 
schemes  regulating  the  management  of  the  Free 
Grammar  School  at  Kidderminster  (found  by  inqui- 
sition taken  in  9  Car.  1.  to  be  then  existing  for  the 
instruction  of  the  children  generally  of  the  inhabit- 
ants in  good  literature  and  learning),  and  restricting 
it  to  forty  free  boys,  from  eight  to  fifteen  years  of 
age,  of  such  inhabitants,  with  a  preference  to  such  as 
were  members  of  the  Church  of  England,  and  in  case 
of  deficiency  to  children  of  other  persons  being  mem- 
bers of  the  Church  of  England,  to  be  instructed  gra- 
tuitously in  Latin  and  Greek,  and  for  certain  pay- 
ments in  other  branches  of  education,  giving  the 
master  the  privilege  of  taking  boarders  to  compete 
with  the  free  boys  for  the  prizes,  and  power  to  the 
trustees  to  admit  any  additional  number  of  boys 
at  certain  payments,  requiring  the  masters  to  be 
members  of  the  Church  of  England,  and  the  head 
master  to  be  a  graduate  of  one  of  the  English 
universities,  and  in  holy  orders,  and  allowing   the 


latter  to  occupy  a  house  exchanged  for  certain  of  the 
trust  estates  under  Sir  Eardley  Wilmot's  Act  (3  &  4 
Vict.  c.  77).  On  information,  filed  in  1849,  to  vary 
the  schemes  in  the  above  particulars,  and  to  set  aside 
the  exchange,  the  Court  varied  the  scheme  as  to  the 
religious  test  (without  costs)  according  to  the  decree 
in  the  Warvnch  School  case  (1  Ph.  564;  14  Law  J. 
Eep.  (K..s.)Chanc.  338),  and  dismissed  the  remainder 
of  the  information,  with  costs.  Attorney  General  v. 
the  Bishop  of  Worcester,  21  Law  J.  Kep.  (n.s.) 
Chanc.  25;  9  Hare,  328. 

A  railway  company  took,  for  the  purposes  of  their 
act,  a  piece  of  land  belonging  to  the  corporation  of  L, 
.  but  over  which  the  freemen  of  L  had  certain  rights. 
By  one  of  the  railway  acts  of  the  company  it  was 
enacted  that,  out  of  the  purchase-money,  the  costs  of 
the  corporation  should  be  paid,  and  that  such  a  sum 
should  be  appropriated  for  the  corporation  as  the 
Court  of  Chancery  should,  on  the  application  of  the 
corporation,  direct,  and  that  the  residue  should  be 
applied  for  the  permanent  benefit  of  the  freemen  as 
the  Court  of  Chancery  should,  on  the  same  applica- 
tion, direct,  and  that  notice  of  such  application  should 
be  fixed  on  the  door  of  the  town  hall.  On  an  appli- 
cation by  petition  by  the  corporation  of  L  for  a  scheme, 
— Held,  that  the  freemen  of  L  ought  to  be  repre- 
sented at  the  hearing.  Ex  parte  the  Mayor,  Aldermen, 
and  Citizens  of  Lincoln,  21  Law  J.  Eep.  (n.s.)  Chanc. 
621. 

A  testator  gave  rents  and  profits  to  the  parson  and 
churchwardens  of  a  parish,  to  be  given  and  disposed  to 
and  among  the  m  est  needy  and  poor  people  of  it,  accord- 
hig  to  the  discretion  of  the  parson  and  the  church- 
wardens for  the  time  being.  By  a  scheme,  half  was 
directed  to  be  applied  in  maintaining  certain  schools, 
and  half  in  peiisions  to  aged  and  necessitous  parish- 
ioners. Under  the  Church  Building  Act,  the  parish 
was  divided  into  thirteen  districts,  the  mother  church 
being  one;  and  the  Master  directed,  in  amending  the 
scheme,  that  the  charity  estate  should  be  divided 
among  the  several  districts,  and  that  as  the  pensions 
became  vacant,  the  money  should  be  applied  by  the 
local  incumbents  and  churchwardens  respectively  for 
education  of  the  poor,  but  so  that  half  the  pensions 
assigned  to  each  district  should  be  retained.  One  of 
the  Vice  Chancellors  modified  this  order  by  directing 
that  the  proceeds  of  vacant  pensions  should  be  at  the 
discretion  of  the  incumbents  and  churchwardens  for 
education  or  pensions  according  to  the  wants  of  the 
districts : — Held,  upon  appeal,  that  the  view  of  the 
Master  was  correct,  and  that  it  was  the  duty  of 
the  Court  to  have  regard  to  the  primary  intention 
of  the  testator,  namely,  the  benefit  of  poor  and  needy 
persons  of  the  parish.  In  re  Hie  Lamheth  Chanties, 
22  Law  J.  Rep.  (n.s.)  Chanc.  959. 

If  a  British  subject  gives  a  legacy  for  charitable 
purposes  abroad,  this  Court  will  secure  the  money 
and  appoint  trustees  of  the  fund;  but  though  the 
Court  will  direct  inquiries  for  its  guidance,  it  will  not 
direct  any  scheme  for  effecting  the  purposes  of  the 
testatrix.  Attorney  General  v.  Stv/rge,  28  Law  J. 
Kep.  (n.s.)  Chanc.  495;  19  Beav.  597. 

The  Free  Grammar  School  of  C  was  founded  by 
royal  charter  of  King  Edward  the  Sixth,  for  the 
education  and  instruction  of  boys  and  youths  in 
grammar,  and  endowed  with  the  lands  of  certain  dis- 
solved chantries.  By  the  charter,  the  government  of 
the  possessions  and  revenues  of  the  school  was  vested 
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in  four  governors,  who  were  incorporated,  with 
perpetual  succession,  and  had  power,  with  the  advice 
of  the  bishop  of  the  diocese,  to  make  statutes  and 
ordinances  for  the  regulation  of  the  school ;  and  on 
the  death  of  a  governor,  the  election  of  his  successor 
was  vested  in  the  survivors,  with  certain  restrictions 
as  to  his  qualifications.  In  a  scheme  for  the  better 
regulation  of  the  school,  the  Court  refused  to  sanc- 
tion the  appointment  of  a  board  of  trustees  to  act 
as  a  check  upon  the  governors,  considering  that  they 
had  a  sufficient  check  already  in  the  bishop  and  the 
Lord  Cliancellor  as  visitor  of  the  school.  In  re  the 
Clielmsford  Grammar  School,  24  Law  J.  Bep.  (n.s.) 
Chanc.  742;  1  Kay  &  J.  543. 

Religious  instruction  is  a  necessary  part  of  educa- 
tion in  a  grammar  school;  and  where  there  is  reason 
to  believe  that  such  instruction  was  originally  intend- 
ed to  be  according  to  the  doctrines  and  principles  of 
the  Church  of  England,  it  must  be  according  to  those 
doctrines  and  principles;  and  the  Court  will  not 
sanction  the  insertion  of  a  clause  in  the  scheme  ex- 
empting those  scholars  whose  parents  conscientiously 
object  thereto  from  receiving  such  instruction.   Ibid. 

Ascheme  for  theadministration  of  a  charity  ordered 
to  stand  over  for  consideration  of  the  Attorney  Gene- 
ral in  the  first  instance.  In  re  Wyersdale  School,  10 
Hare,  App.  Ixxiv. 

Where  property  was  devised  in  the  sixteenth 
century  in  trust,  to  apply  the  income  for  the  per- 
petual Bustentation  of  an  almshouse  for  the  comfort, 
placing  and  abiding  of  the  poor  within  the  city  of 
R,  and  to  provide  six  beds  to  harbour  or  lodge  poor 
wayfiiring  men  no  longer  than  one  night,  to  each  of 
whom  fourpence  was  to  be  paid  ;  and  also  in  trust 
to  purchase  flax,  &c.  for  setting  the  poor  at  work 
according  to  the  18  Eliz.  c.  3;  and  the  income  of 
the  property  had  greatly  increased, — Held,  that  an 
administration  of  the  charity  which  made  no  increase 
in  the  number  of  wayfarers  relieved,  or  in  the 
amount  of  the  viaticum,  was  not  a  proper  one,  and 
that  a  scheme  ought  to  be  directed  upon  an  informa- 
tion being  filed,  although  it  did  not  pray  relief  in 
respect  of  the  administration  of  this  part  of  the 
charity.  Attorney  General  v.  the  Corporation  of 
MochesUr,  5  De  Gex,  M.  &  G.  797. 

QiUBre — whether  the  payment  (after  making  pro- 
vision for  poor  travellers)  of  the  residue  of  the  in- 
come to  the  parish  officers  in  ease  of  the  rates  was  a 
proper  administration  of  the  charity.     Ibid. 

The  revenues  of  a  charity  grammar  school  having 
increased  tenfold,  the  Court,  on  a  vacancy,  restrained 
the  appointment  of  a  new  master  until  something 
had  been  settled  as  to  a  new  scheme.  Subsequently 
liberty  was  given  to  appoint  a  new  master,  he  taking 
his  office  subject  to  any  future  alterations  to  be 
directed  by  the  Court.  Attorney  General  v.  the 
Warden,  ct-c.  of  the  Louth  Free  School,  14  Beav. 
201. 

Part  of  the  property  of  a  foundation  school  con- 
sisted of  an  advowson  not  producing  an  income.  The 
Court  considered  that  if  the  parish  were  within  a 
reasonable  distance  and  the  duties  of  it  light,  the 
living  might  properly  be  held  by  the  master  or  usher; 
but  that  not  being  the  case,  the  advowson  was  ordered 
to  be  sold  for  the  benefit  of  the  charity,  which  the 
Court  considered  it  had  jurisdiction  to  order.  At- 
torney General  v.  the  Archbishop  of  Yorlc,  17  Beav. 
435. 


The  statutes  of  foundation  of  a  school  (1548) 
directed  that  the  rents  of  the  charity  property  should 
not  be  raised  above  the  yearly  rents  then  payable : — 
Held,  that  this  direction  was  simply  inoperative, 
and  that  the  most  must  be  made  of  the  property. 
Ibid. 

In  a  school  the  first  object  is  to  provide  a  proper 
remuneration  for  a  competent  master,  and  this  ought 
not  to  be  interfered  with  by  the  institution  of  exhi- 
bitions and  scholarships,  however  useful  in  them- 
selves.    Ibid. 

The  provisions  in  the  statutes  of  foundation  as  to 
the  period  of  attendance  of  the  master  may  be 
modified  by  the  Court  in  settling  a  scheme.     Ibid. 

In  the  absence  of  express  directions,  it  is  not  in- 
cumbent on  the  schoolmaster  to  reside  in  the  school- 
house,  provided  he  lives  at  a  convenient  distance — 
semble.     Ibid. 

In  raising  costs  out  of  charity  property  by  a  mort- 
gage, the  Court  is  anxious  to  provide  for  its  extinc-- 
tion  by  a  sinking  fund.     Ibid. 

When  the  original  charter  of  foundation  of  a 
charity  does  not  exist,  but  copies  of  it  are  found  in 
proper  places,  two  of  them  purporting  to  be  the 
original  charter  i/n  externa,  and  one  omitting  certain 
trusts  found  in  the  other  two,  the  former  must  be 
acted  on  though  it  appears  that  the  property  of  the 
charity  was  afterwards  diminished,  and  it  is  alleged 
that  in  consequence  thereof  the  visitor,  under  the 
authority  given  by  the  original  charter,  may  have 
limited  the  trusts  as  shewn  in  the  third  copy.     Ibid. 

The  Attorney  General  attends  the  settlement  of  a 
scheme  of  a  charity  to  protect  the  interests  of  all; 
and  the  Court  refused  to  allow  a  member  of  a  corpo- 
ration, consisting  of  a  master  and  thirteen  brethren, 
to  attend  the  settlement  of  a  scheme  of  the  charity, 
even  at  his  own  expense.  Attorney  General  v.  St. 
Cross  Hospital,  18  Beav.  475. 

(S)  Trustees. 
(1)  Controul  over. 
By  a  grant  of  King  Edward  the  Sixth,  the  College 
House  in  Ludlow,  and  divers  estates,  were  vested  in 
the  bailiffs,  burgesses,  and  commonalty  (who  under 
the  Municipal  Corporation  Act  took  the  name  of 
the  Mayor,  Aldermen  and  Burgesses)  of  the  borough 
of  Ludlow,  to  continue  out  of  the  rents,  issues  and 
profits  the  Grammar  School  in  Ludlow,  which  was 
to  be  kept  by  one  master  and  one  usher.  In  1838, 
the  Court  of  Chancery  appointed  new  trustees  of 
the  charity  estates,  and  in  1848  a  scheme  was  settled 
by  the  Court  for  the  management  of  the  charity, 
and  it  provided  "  that  the  trustees  should  have 
authority  from  time  to  time,  upon  such  grounds  as 
they  should  in  their  discretion  in  the  due  exercise 
and  execution  of  the  powers  and  trusts  reposed  in 
them  deem  just,  to  remove  the  master,  usher,  &c. 
from  their  or  his  office."  The  trustees  referred  to 
the  powers,  and  upon  inquiry  and  after  several 
meetings  they  passed  a  resolution  to  remove  the 
master  from  his  office,  which  they  confirmed.  Upon 
an  application  by  the  master  to  restrain  the  trustees 
from  enforcing  the  resolution, — Held,  that  the  word 
"  trust "  in  the  scheme  superadded  to  the  word 
"  power,"  was  to  keep  in  view  that  it  was  a  trust,  for 
the  execution  of  which  the  Court  was  providing. 
That  the  word  "trusts,"  especially  when  considered 
with  refisrence  to  the  direction  to  reserve  the  state- 
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ment  of  the  grounds  of  remoTal,  had  the  effect  of 
restricting  the  large  meaning  which  might  otherwise 
be  given  to  the  word  "  discretion."  That  the  regu- 
lation did  not  confer  upon  the  trustees  an  arbitrary 
power  to  dismiss  the  master  upon  any  ground  which 
they  might  deem  just,  free  from  any  controul  of  this 
Court.  That  the  trusteesare  not  the  only  and  absolute 
judges  of  the  sufficiency  of  the  grounds  of  removal. 
That  the  trustees,  not  having  instituted  any  inquiry 
in  the  presence  of  the  master,  which  might  have 
afforded  him  the  means  of  explanation  and  defence, 
the  Court,  without  determining  the  right  or  propriety 
of  the  conduct  of  the  trustees,  granted  an  injunction 
to  restrain  them  from  enforcing  the  resolution  of  re- 
moval. Willis  V.  Childe,  20  Law  J.  Rep.  (m.s.) 
Chanc.  113;  13  Beav.  117. 

Real  estate  was  vested  in  trustees  upon  trust,  that 
the  incumbents  of  the  parishes  of  A,  B,  C  and  I>, 
and  their  successors,  should  employ  the  rents  to  and 
for  the  maintenance  and  education  and  keeping  at 
Oxford  of  a  lad,  in  order  to  make  him  a  minister  of 
the  Church  of  England,  such  lad  to  be  chosen  out  of 
one  of  the  said  parishes,  and  of  such  parents  who 
were  not  of  ability  to  give  him  such  maintenance 
and  education,  in  case  any  such  lad  could  be  found 
in  any  of  the  said  parishes  whom  the  trustees  should 
think  eligible ;  but,  if  not,  then  from  any  parish  in 
England  or  Wales;  but  in  every  instance,  where  a 
candidate  fit  or  proper  in  the  judgment  of  the 
trustees  could  be  found  in  any  of  the  said  parishes, 
he  was  to  be  preferred.  A  vacancy  occurring,  there 
were  two  candidates,  G  a  native  of  one  of  the  said 
parishes,  and  J  a  stranger.  The  trustees  elected  J. 
A  petition  was  presented  by  the  father  of  G  and 
others,  praying  a  declaration  that  the  election  of  J 
Weis  invalid,  and  that  G  ought  to  have  been  elected; 
or  that  a  new  election  might  be  had.  The  affidavits 
of  the  trustees  stated  that  on  the  day  of  election  the 
cases  of  J  and  G  were  fully  and  impartially  con- 
sidered by  all  the  trustees,  and  that  in  the  fair  and 
bond  fide  exercise  of  their  discretion,  without  favour 
or  ill-feeling  towards  any  individual  or  class,  they 
unanimously  considered  J  the  proper  object  for  the 
benefit  of  the  charity ;  but  no  reason  was  given  why 
G  was  not  considered  eligible.  The  Court,  upon 
appeal,  refused  to  interfere  with  their  discretion. 
In  re  Beloved  Wilkei's  Charity,  20  Law  J.  Rep, 
(n.s.)  Chanc.  588;  3  Mac.  &  G.  440. 

Where,  in  the  exercise  of  a  discretion  given  to 
trustees,  there  appears  an  absence  of  indirect  motive, 
an  honesty  of  intention,  and  a  fair  consideration  of 
the  case,  the  Court  will  not  examine  into  the  accu- 
racy of  the  conclusion  come  to  by  the  trustees. 
Trustees  are  not  bound  to  set  forth  the  particular 
grounds  of  selection;  and,  semble,  it  is  prudent  not 
to  do  so  ;  but  where  reasons  are  stated  which  do  not 
justify  the  conclusion,  or  where  it  is  admitted  that 
they  have  acted  upon  an  erroneous  principle,  the 
Court  will  interfere.     Ibid. 

It  is  the  duty  of  trustees  of  a  charitable  founda- 
tion to  give  notice  of  their  intention  to  proceed  to 
an  election ;  but  where  the  fact  was  notorious  to  the 
parties  interested,  and  it  was  not  shewn  that  any  one 
was  prejudiced  by  the  want  of  formal  notice,  the 
Court  overruled  the  objection.     Ibid. 

A  college  for  the  education  of  Presbyterian  Pro- 
testant Dissenters,  governed  by  u,  committee  of 
trustees  chosen  out  of  subscribers  and  donors,  and 


liot  fixed  to  any  locality,  may  be  removed,  at  the 
discretion  of  a  majority  of  the  trustees,  from  Man- 
chester to  London,  or  to  such  other  place  as  shall 
be  best  calculated  to  advance  the  objects  and  design 
of  the  institution ;  and,  notwithstanding  such  transfer, 
the  rents  and  income  of  the  trust  property  may  be 
applied  for  the  institution  under  the  direction  of  the 
committee  of  management.  In  re  the  Manchester 
College,  22  Law  J.  Rep.  (n.s.)  Chanc.  571;  16 
Beav.eia 

By  letters  patent,  in  1637,  the  mayor,  recorder, 
aldermen,  and  common  council  of  the  city  of  E. 
were  incorporated  and  constituted  the  governors  of 
the  Hospital  of  J.  and  of  its  lands,  revenues  and 
goods,  with  power  to  purchase  and  take  other  lands, 
aiad  to  have  a  common  seal.  The  recorder  was  not 
a  member  of,  though  elected  by  the  corporation  of 
the  city  : — Held,  that  since  the  passing  of  the  act 
6  &  6  Will.  4.  c.  76.  the  corporation  of  the  hospital 
was  so  far  identical  with  the  municipal  corporation 
as  to  be  within  the  spirit,  if  not  the  letter,  of  the 
71st  section  of  that  act,  and  therefore  (without 
deciding  whether  the  corporation  of  the  hospital 
any  longer  existed,  or  in  whom  the  legal  estate  of 
the  hospital  lands  was  vested)  that  the  administra- 
tion of  its  trust  estates  was  rightly  transferred  to  the 
trustees,  appointed  under  that  act,  of  the  charitable 
estates  of  the  municipal  corporation.  Attorney 
General  v.  the  Mayor,  dec.  of  Exeter,  2  De  Gex,  M, 
&  G.  607. 

(2)  Appointment  of  New  Trustees. 

By  an  order,  the  Lord  Chancellor,  in  whom  the 
power  of  appointing  new  trustees  was  vested,  referred 
it  to  the  Master  to  approve  of  eight  fit  and  proper 
persons  to  be  appointed  trustees  in  lieu  of  those  dead 
or  who  had  left  the  borough  of  L,  and  after  his 
report  such  further  order  was  to  be  made  as  was 
just.  The  Master  reported  that  he  had  approved  of 
eight  persons  as  fit  and  proper  persons  to  be  ap- 
pointed, &c.  This  report  was  confirmed,  and  in  the 
confirmation  the  trustees  of  the  charity  (naming  the 
said  eight  persons  and  the  other  trustees)  were 
directed  to  pay  the  costs  of  the  petition  for  the 
appointment  of  new  trustees  out  of  the  surplus  funds 
of  the  charity  in  their  hands.  By  the  private  act  the 
property  of  the  trust  was  vested  in  the  trustees  for 
the  time  being  without  any  deed  of  transfer: — 
Held,  that  this  was  a  valid  appointment  of  the  eight 
new  trustees  by  the  Lord  Chancellor.  Doe  d.  Child 
V.  Willis,  20  Law  J.  Rep.  (n.s.)  Exch.  8S;  S  Exch. 
Rep.  894. 

In  1671  an  estate  was  purchased  out  of  funds, 
belonging  to  a  parish,  which  was  conveyed  to 
the  rector,  churchwardens,  and  twelve  parishioners 
for  the  benefit  of  the  poor  inhabitants.  With  some 
variations,  this  was  managed  by  the  parishioners  in 
vestry.  The  original  deed  was  lost  By  a  deed 
dated  in  1701  new  trustees  were  appointed,  which^ 
in  a  recital  of  the  deed  of  1671,  stated,  that  when 
reduced  to  five  the  trustees  should  convey  the 
estate  to  themselves  and  eleven  other  parishioners. 
New  trustees  were  appointed  in  1726,  1769,  1782, 
and  1806,  and  the  last  three  deeds  contained  a  pro- 
viso that  the  five  survivors  should  nominate  new 
trustees.  New  trustees  were  appointed  in  1831  and 
1842  by  the  parties  acting  as  trustees: — Held,  not- 
withstanding the  usage,  that  the  trustees  ought  to 
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have  been  appointed  by  the  parishionera  in  vestry 
assembled,  and  that  the  appointments  made  were 
invalid.  Attorney  General  v.  Dailton,  20  Law  J. 
Eep.  (n.s.)  Chanc.  S69;  13  Beav.  141. 

The  parish  of  L  having  been  divided  into  eight 
distinct  districts,  special  directions  were  asked  under 
the  Church  Building  Acts,  first,  that  in  settling  the 
scheme,  the  Master  might  take  these  circumstances 
into  consideration;  and  secondly,  as  the  income  had 
to  be  distributed  by  the  rector  and  churchwardens, 
that  special  directions  might  be  given  for  the  distri- 
bution of  the  portion  allotted  to  each  district.  The 
first  was  refused;  and  it  was  held,  that  the  second 
did  not  require  any  special  direction,  as  the  Master 
had  authority  to  consider  it.     Ibid. 

The  Vice  Chancellors  have  jurisdiction  to  make 
orders  for  the  appointment  of  new  trustees  of  muni- 
cipal charities.  In  re  the  Northampton  Oharitiea, 
22  Law  J.  Rep.  (n.s.)  Chanc.  611;  3  De  Gex,  M. 
&  6.  179. 

The  Trustee  Act,  1850,  does  not  empower  the 
Court  to  appoint  new  trustees  of  charity  property, 
without  the  consent  of  the  Attorney  General,  and 
his  fiat  is  necessary  previously  to  presenting  a  peti- 
tion for  that  purpose.  In  re  RoUe's  Charity,  22  Law 
J.  Rep.  (n.s.)  Chanc.  760;  3  De  Gex,  M.  &  G.  760; 
10  Hare,  App.  xxxix. 

Under  the  31st  section  of  the  1  "Will.  4.  c.  70. 
the  Vice  Chancellors  have  jurisdiction  to  appoint  new 
trustees,  in  the  place  of  the  Judges  of  the  Court  of 
Chester,  of  a  charity  cast  upon  such  Judges  by  virtue 
of  their  office.  In  re  Rohinson'a  Ghwrity,  22  Law  J. 
Eep.  (U.S.)  Chanc.  841;  3  De  Gex,  M.  &  G.  1S8. 

Appointment  of  new  trustees  under  the  provisions 
of  the  Municipal  Corporation  Act  may  be  made  by 
the  Vice  Chancellors.  In  re  the  Olovxester  Chari- 
ties, 10  Hare,  App.  iii. 

As  to  the  number  of  vacancies  in  a  charity  trust 
which  vrill  justify  an  application  to  the  Court.   Ibid. 

Costs  of  parties  appearing  on  such  application  for 
the  purpose  of  aiding  the  Attorney  General,  in 
pursuance  of  public  notice,  in  securing  fit  appoint- 
ments not  allowed  out  of  the  charity  estate.     Ibid. 

Petitions  for  the  appointment  of  new  trustees  of 
charity  estates  must  be  entitled  in  the  matter  of  Sir 
S.  Romilly's  Act,  and  the  fiat  of  the  Attorney 
General  must  be  previously  obtained.  In  re  the 
Sierton  Charity  Land,  10  Hare,  App,  xxxviii. 

(c)  Estates. 

Previously  to  the  5  &  6  Will.  4.  c.  76.  the  right 
of  presentation  to  the  mastership  of  St.  John's 
Hospital,  with  the  chapelry  of  St.  Michael  annexed, 
described  as  a  living  presentable  with  cure  of  souls, 
was  vested  in  the  corporation  of  Bath.  The  hospital 
was  instituted  for  the  benefit  of  the  poor  of  Bath, 
and  the  master  had  the  government  of  the  hospital 
and  the  distribution  of  the  funds,  and  the  perform- 
ance of  the  ecclesiastical  duties  of  the  chapel;  and 
the  visitation  was  in  the  Lord  Chancellor,  the 
Master  of  the  Rolls  and  the  bishop  of  the  diocese : 
.^Held,  upon  a  petition  for  the  appointment  of  new 
trustees,  that  the  right  of  presentation  was  a  here- 
ditament vested  in  the  corporation  as  charitable 
trustees,  as  ancillary  to  the  charitable  objects  of  the 
hospital,  within  the  meaning  of  the  71st  section  of  the 
5  &  6  Will.  4.  c.  76.  In  re  St.  John's  Hospital,  Bath, 
20  Law  J.  Eep.  (n.s.)  Chanc.  458;  3  Mac.  &  G.  235. 


The  Court  will  sanction  the  sale  of  a  piece  of  land, 
which  in  1747  was  purchased  by  trustees  with 
charitable  funds  and  conveyed  to  them,  it  being 
plainly  advantageous  to  the  charity.  It  will  also 
sanction  the  re-investment  of  the  money  in  real 
estate;  and  the  Court  will  confer  upon  the  trustees 
powers  to  perpetuate  themselves,  as  well  as  to  lease 
the  land,  there  being  such  powers  in  the  deed  con- 
veying the  land  to  the  trustees  originally  purchasing. 
Ex  parte  the  Overseen  of  the  Poor  of  EcclesaU  Bier- 
low,  21  Law  J.  Rep.  (n.s.)  Chanc.  729;  16  Beav. 
297. 

Legacy  to  a  Roman  Catholic  chapel  directed  to 
be  paid  to  the  trustees'  for  the  necessary  repairs  of 
the  chapel.  De  Wvndt  v.  De  Windt,  23  Law  J. 
Rep.  (n.s.)  Chanc.  776. 

If  a  charity  is  entitled  to  a  particular  sum  as  a 
first  charge  on  an  estate  given  to  certain  persons, 
and  the  estate  is  amply  sufficient  to  secm'e  payment 
of  that  sum,  the  fact  that  a  portion  of  the  estate  has 
been  lost  by  the  alleged  negligence  of  the  donees  of 
the  estate,  will  not  of  itself  justify  an  information  on 
behalf  of  the  charity  against  such  donees.  Mayor, 
&c.  of  SouthmoUon  v.  [<Ae  Attorney  General,  23 
Law  J.  Eep.  (n.s.)  Chanc.  567;  S  H.L.  Cas.  1: 
reversing  Attorney  General  v.  the  Corporation  of 
Southmolton,  14  Beav.  357. 

Where  a  portion  of  an  estate  held  under  such 
circumstances  was  charged  to  have  been  improperly 
sold,  the  purchasers  must  be  included  as  parties  in 
any  such  information.     Ibid. 

Where  such  portion  consisted  of  land  held  upon 
a  renewable  lease,  and  the  lessors  were  entitled  to 
refuse  a  renewal,  and  the  bargain  was  in  fact  made 
with  them  before  the  period  for  renewal  arrived, 
such  bargain  made  under  such  circumstances  does 
not  afford  matter  of  complaint  against  the  donees 
of  the  estate.     Ibid. 

A  husbandry  lease  of  charity  property  for  99  years 
at  a  fixed  rent  cannot  stand.  Attorney  General  v. 
Hall,  16  Beav.  388. 

In  the  case  of  a  charity  lease,  the  burden  of  proof 
of  its  fairness  lies  on  the  leasee.   Ibid. 

A  lessee  taking  a  lease  of  property  belonging  to 
a  charity,  but  without  notice  of  that  fact,  may  pro- 
tect himself  as  a  purchaser  for  valuable  consider- 
ation, semble.    Ibid. 

A  lessee  of  charity  property  held  to  have  construc- 
tive notice  that  it  was  trust  property,  the  circum- 
stances rendering  it  incumbent  on  her  to  inquire  as 
to  the  lessor's  title.     Ibid. 

An  order  was  made  in  a  suit,  that  the  master  of 
a  charity  should  be  at  liberty  to  let  a  farm  to  the  old 
tenant  for  21  years  at  a  rent  of  SOOl.  a  year.  After 
the  lease  had  been  approved  of,  but  before  it  had 
been  executed  by  the  master,  an  offer  was  inade  of 
an  increased  rent  of  220i  but  the  tenant  in  the 
meanwhile  had  laid  out  a  very  large  sum  in  artificial 
manures  for  the  farm.  The  Court  held,  that  the 
offer  of  so  large  an  increase  of  rent  could  not  be  re- 
fused, but  that  the  tenant  was  entitled  to  an  allow- 
ance for  his  outlay.  Attorney  General  v.  Pretvmam. 
19  Beav.  538. 

Lease  of  charity  property  in  a  town  for  500  years 
at  a  fixed  rent  of  61.  set  aside,  though  a  large  expen- 
diture had  been  made  in  rebuilding  and  repairs  on 
the  faith  of  the  lease  : — Held,  that  in  such  a  case 
the  Statute  of  Limitations,  3  &  4  Will.  4.  c.  27,  was 
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inapplicable.  Attorney  General  v.  Davey,  19  Beav. 
621. 

Account  of  lasting  improvements  allowed  from 
the  accruer  of  the  defendant's  title,  a  corresponding 
account  of  rents  being  directed  from  the  same  period, 
and  no  costs  were  given.     Ibid. 

As  to  the  period  from  which  an  account  of  rents  is 
directed  in  setting  aside  a  charity  lease.    Ibid. 

(6)  JnBISDIOTlON  OVER. 

(os)  Of  the  Cowrt  of  Clumcery. 
(\)  In  general. 

The  jurisdiction  of  this  Court  is  not  taken  away 
though  a  special  or  general  visitor  has  been  appointed 
by  the  founder.  The  duties  and  functions  of  a 
visitor  are  wholly  ineffectual  to  preserve  the  integrity 
of  a  charity :  and  in  the  present  case  schemes  were 
directed  for  the  future  management  of  the  charities. 
Attorney  General  v.  the  Master  a/nd  Brethren  of 
the  HospitaZ  of  St.  Cross,  22  Law  J.  Rep.  (n.s.) 
Chanc.  793;  17  Beav.  435. 

The  Courts  of  Scotland  must  determine  how  a 
legacy  given  to  erect  a  bridge  there  shall  be  laid  out. 
Forbes  v.  Forbes,  23  Law  J.  Rep.  (n.s.)  Chanc.  422; 
18  Beav.  522. 

Statutes  framed  by  the  governors  for  the  regula- 
tion of  a  charity  will  be  varied,  though  objected  to 
by  the  governors,  who  by  the  letters  patent  were 
empowered  to  frame  such  statutes  in  accordance 
with  "  their  sound  discretion."  Attorney  General  v. 
the  Haberdashers  Comfpamy,  24  Law  J.  Rep.  (n.s.) 
Chanc.  829;  19  Beav.  385. 

The  appointment  of  a  receiver  of  the  temporalities 
of  an  hospital,  alleged  to  be  an  ecclesiastical  bene- 
fice, but  decided  in  this  court  to  be  a  lay  founda- 
tion, is  a  sufficient  ground  for  granting  an  injunction 
to  restrain  the  churchwarden  of  the  parish  of  St. 
Faith  (which  was  said  to  have  been  united  with  such 
ecclesiastical  benefice)  from  interfering  to  prevent 
the  nominee  of  the  master  of  the  hospital  from 
performing  divine  service  in  the  chapel  of  the  hos- 
pital, or  supposed  parish  church  of  the  united 
parishes,  although  the  title  of  the  master  is  disputed, 
and  although  the  nominee  had  no  licence  from  the 
Bishop  of  the  diocese  to  serve  as  curate  to  the  parish. 
Attorney  General  v.'tke  Master  and  Brethren  of 
the  Hospital  of  St.  Cross,  24  Law  J.  Rep.  (n.s.) 
Chanc.  148;  18  Beav.  601. 

Where  a  school  upon  a  charitable  foundation  had 
been  the  subject  of  an  information,  and  a  scheme 
had  been  settled  for  its  government,  the  Court  at  the 
instance  of  the  vicar  of  the  parish,  who,  according  to 
the  foundation  and  scheme,  was  to  be  preferred  for 
the  office  of  schoolmaster,  displaced  a  schoolmaster 
appointed  by  the  trustees  not  in  conformity  with  the 
scheme  or  foundation,  and  after  a  contest  as  to  the 
fitness  of  the  petitioner,  at  once  declared  the  latter 
entitled  to  the  office.  Such  a  case  is  certainly  within 
the  jurisdiction  of  a  court  of  equity,  whether  con- 
currently with  courts  of  law  or  not.  Attorney  General 
y.  Lord  Cwrrmgton,  4  De  Gex  &  Sm.  140. 

Where  a  scheme  directed  an  appointment  to 
be  made  by  a  general  meeting  of  trustees, — Held, 
that  an  appointment  which  could  not  have  been 
made  on  the  day  on  which  the  general  meeting  was 
held  could  not  be  legally  made  on  a  day  to  which 
that  meeting  was  adjourned.     Ibid. 


Where  a  person  became  qualified  for  the  office 
of  schoolmaster  in  October,  and  in  that  month  gave 
to  the  electors  notice  of  his  claim  to  be  appointed, 

Held,  that  this  petition,  which  was  presented  in 

the  following  March  for  the  removal  of  a  master 
unduly  appointed  in  the  previous  month  of  July, 
and  for  his  own  appointment,  was  not  too  late. 
Ibid. 

The  trustees  having  acted  with  precipitancy  in 
making  the  undue  appointment  so  as  to  exclude  the 
petitioner,  and  having  in  the  proceedings  unsuccess- 
fully impugned  his  character,  were  ordered  to  pay 
the  costs.     Ibid. 

Observations  upon  the  weight  to  be  ascribed  to 
evidence  upon  affidavit.     Ibid. 

(2)  Under  8  <t-  9  Yict.  c.  70. 
A  testator  bequeathed  a  sum  of  money  to  trustees 
for  the  benefit  of  the  poor  of  a  parish.  There  was 
no  provision  in  the  will  for  a  perpetual  supply  of 
trustees.  The  money  was  laid  out  in  the  purchase 
of  land.  A  separate  body  of  trustees  had  for  about 
200  years  (with  some  slight  exceptions)  managed  the 
property  and  applied  the  rents : — Held,  that  not- 
withstanding this  separate  -management,  the  charity 
came  within  the  22nd  section  of  the  8  &  9  Vict. 
c.  70,  and  was  apportionable  between  a  district 
parish  and  the  remainder  of  the  parish.  Under  the 
22nd  section  of  the  8  &  9  Vict.  c.  70.  the  Court  has 
a  discretion  whether  or  not  to  direct  an  apportion- 
ment of  charitable  gifts  made  for  the  benefit  of  a 
parish,  between  a  district  parish  and  the  remaining 
part  of  the  parish,  and  it  is  not  im'perative  on  the 
Court  to  make  such  apportionment.  Ex  parte  the 
Incumbent  cmd  Chvo'chwa/rdens  of  Brom/pton,  22 
Law  J.  Rep.  (n.s.)  Chanc.  281;  6  De  Gex  &  Sm. 
626. 

(3)  On  Petition. 

This  Court  has  jurisdiction  within  the  £2  Geo.  3. 
c.  101.  to  determine,  upon  petition,  whether  resolu- 
tions by  some  of  the  trustees  of  a  college,  &c.  for 
changing  its  locah'ty  would  be  beneficial  to  the  in- 
stitution. In  re  the  Manchester  College,  22  Law  J. 
Rep.  (B.S.)  Chanc.  571;  16  Beav.  610. 

(5)  Of  the  Visitor. 

Upon  an  information,  filed  on  behalf  of  divers 
dissenters  from  the  Church  of  England,  against  the 
governors  of  a  school  founded  and  endowed  by  King 
Edward  the  Sixth,  tQ  obtain  a  declaration  that  the 
religious  teaching  prevented  them  from  obtaining 
the  advantages  of  the  school,  and  that  it  was  con- 
trary to  the  intention  of  the  founder  and  a  breach  of 
trust,  and  that  it  might  be  altered, — Held,  that  the 
question  related  to  the  internal  management  of  the 
school,  and  that  it  must  be  left  for  the  consideration 
of  the  visitor.  Attorney  General  v.  the  Governors 
of  Sherborne  Gram/ma/r  School,  24  Law  J.  Rep. 
(n.s.)  Chanc.  74;  18  Beav.  256. 

By  the  statutes  of  the  cathedral  of  R,  it  was  pro- 
vided that  the  head  master  of  a  grammar  school 
annexed  to  the  cathedral  should  be  appointed  by  the 
Dean  and  Chapter  of  R,  and  it  was  also  ordained 
that  "  if  any  of  the  minor  canons,  clerks,  or  other 
officer  should  commit  a  slight  offence,  he  should  be 
corrected  by  the  dean;  but  if  his  offence  were 
more  grave  (in  case  it  were  thought  fit  so  to  do). 
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he  was  to  be  expelled  by  those  by  whom  he  was 
appointed."  By  another  clause,  a  general  power 
was  given  to  the  Bishop  of  R,  in  all  matters  con- 
tained in  the  statutes,  or  otherwise,  concerning  the 
benefit  or  credit  of  the  cathedral,  to  oblige  the  dean, 
the  canons,  minor  canons,  and  the  other  ofHcers,  and 
each  and  every  of  them,  by  oath,  to  speak  the  truth 
about  all  crimes  and  offences  whatever;  and  to  pro- 
mote and  reform  such  as  should  be  proved  according 
to  the  measure  of  the  offence,  and  to  do  all  things 
which  should  appear  necessary  for  the  eradication  of 
vice,  and  whatever  is  recognized  as  appertaining  to 
the  office  of  a  visitor : — Held,  that  upon  the  con- 
struction of  these  statutes,  the  Bishop  of  R,  and  not 
the  Dean  and  Chapter,  was  visitor  in  matters  relating 
to  the  school.  Begina  v.  the  Dean  and  Chapter  of 
RochesUr,  20  Law  J.Kep.  (n.s.)  Q.B.  467;  17  Q.B. 
Kep.  1. 

To  a  mandamus  commanding  the  Dean  and 
Chapter  of  R  to  restore  a  head  master  whom  they 
had  removed  from  his  office,  the  return  set  out  the 
statutes,  and  stated  that  the  prosecutor  had  not 
appealed  to  the  Bishop  of  R.  The  prosecutor  pleaded 
that  the  Bishop  of  R  was  formerly  Dean  of  W,  and 
that  the  cause  of  the  removal  of  the  prosecutor  from 
his  office  of  head  master  was  the  publishing  by  him 
of  a  pamphlet  alleging  a  misapplication  of  the  funds 
of  the  cathedral  of  R  by  the  dean  and  chapter  of 
that  cathedral,  and  attributing  to  the  Dean  and 
Chapter  of  W,  during  the  time  when  the  Bishop  of 
R  was  Dean  of  W,  the  same  identical  misapplication 
of  the  funds  of  the  cathedral  of  W  as  were  imputed 
to  the  defendants  with  respect  to  the  funds  of  the 
cathedral  of  R;  and  that  the  said  pamphlet  was 
published  with  the  intention  of  imputing  to  the 
Bishop  of  R  ii  knowledge  of  the  misapplication 
of  the  funds  by  the  defendants,  as  well  as  a.  com- 
munity of  actions  and  proceedings  with  the  defen- 
dants; that  the  defendants  had  declared  under  their 
common  seal  that  they  had  removed  the  prosecutor 
in  consequence  of  his  having  published  in  the  said 
pamphlet  libellous  passages,  directed  as  well  against 
the  defendants  as  agamst  the  bishop  of  the  diocese 
and  against  the  deans  and  chapters  of  other  cathe- 
drals; that,  by  reason  of  the  premises,  the  Bishop  of 
R  had  such  an  interest  in  the  cause  of  removal  of 
the  prosecutor  as  disqualified  him  from  acting  as 
visitor.  On  demurrer  to  this  plea, — Held,  that  the 
bishop  had  no  interest  in  the  inquiry  as  to  the  pro- 
priety of  the  removal  so  as  to  prevent  his  jurisdiction 
as  visitor  from  attaching.     Ibid. 

The  prosecutor  also  pleaded,  that  the  dean  and 
chapter  removed  him  from  his  office  on  account  of 
his  publishing  the  said  pamphlet;  that  they  afterwards 
gave  him  notice  that  they  had  restored  him,  and 
afterwards  the  said  dean  and  chapter  adjudged  that 
he  had  been  guilty  of  a  grave  offence  in  publishing 
the  same  pamphlet,  and  again  removed  him  under 
the  powers  in  the  statutes  contained ;  and  that  there 
never  was  any  cause  for  his  removal  other  than 
publishing  the  said  pamphlet.  On  demurrer  to  this 
plea, — Held,  that  the  publication  of  the  pamphlet 
might  amount  to  a  graver  offence  within  the  meaning 
of  the  statute,  so  as  to  give  the  dean  and  chapter 
jurisdiction  to  remove  for  that  cause,  and  that  the 
f^'-Bishop  of  R  alone  had  power  to  decide  whether  the 
removal  was  in  fact  rightful  or  not;  and  that  the 
mg^damus  could  not  be  supported.     Ibid. 

Digest,  1850—1855. 


(H)  Pleadino  and  Pkactioe. 

A  claim  to  participate  in  charity  funds,  which 
had  been  appropriated  for  lid  years  to  certain 
parishes,  ought  to  be  brought  before  the  Court  by 
information  and  not  by  petition,  under  Sir  Samuel 
Romilly's  Act  (62  Geo.  3.  c.  101).  InreMagdalen 
Land  Charity,  21  Law  J.  Rep.  (n.s.)  Chanc.  B74; 
9  Hare,  624. 

To  avoid  the  necessity  of  reciting  the  settled 
scheme  of  a  charity,  the  order  may  refer  to  a  copy 
of  the  scheme  settled,  approved,  prepared  and  signed 
by  the  Judge  and  filed  in  the  court;  and  subsequent 
applications  for  the  appointment  of  new  trustees, 
and  on  matters  contained  in  the  scheme  and  con- 
nected with  the  government  and  management  of  the 
charity,  may  be  made  to  the  Judge  at  chambers  by 
summons  on  notice  to  the  Attorney  General.  In 
re  the  Free  Qrammar  Sdiool  of  Thomas  Conyers, 
22  Law  J.  Rep.  (h.s.)  Chanc.  707;  10  Hare,  App.  v. 

After  a  decree  in  an  information  for  the  adminis- 
tration of  a  charity,  the  relators  presented  a  petition 
in  the  name  of  the  Attorney  General,  praying  certain 
additional  inquiries  before  the  Master.  The  Attorney 
General  appeared,  and  asked  that  the  petition 
might  be  dismissed;  and  it  was  dismissed  accordingly. 
Attorney  General  v.  Wyggeston  Hospital,  22  Law  J. 
Rep.  (n.s.)  Chanc.  740;  16Beav.  3)3. 

An  information  filed  against  churchwardens, 
nommatim,  will  not  prevent  the  Court  making  a 
decree,  though  one  of  them  had  ceased  to  hold  the 
office  at  the  time  it  was  made.  Attorney  General  v. 
SaJJceld,  22  Law  J.  Rep.  (n.s.)  Chanc.  741;  16 
Beav.  SS4. 

Order  to  pay  dividends  to  A,  B,  C,  &c.  (trustees 
of  a  charity)  and  the  survivor  and  survivors  of  them 
and  the  trustees  for  the  time  being.  Ex  parte  the 
Trustees  of  Sh/rewsbwry  Hospital,  9  Hare,  App.  xlv. 

The  rule  which  requires  petitions  for  the  appoint- 
ment of  new  trustees  of  charities  to  be  entitled  in  the 
matter  of  Sir  S.  Romilly's  Act,  applies  to  the  case 
of  a  petition  for  the  appointment  of  trustees  of  a 
Wesleyan  chapel.  In  re  the  Yarteg  Iromworhs 
Wesleyan  Chapel,  10  Hare,  App.  xxxvii. 

Use  of  affidavits  filed  in  support  of  a  petition  after 
the  title  of  the  petition  has  undergone  alterations 
since  the  filing  of  the  affidavits,  and  therefore  differs 
from  the  title  of  the  affidavits.     Ibid. 

The  Attorney  General  possesses  the  entire  do- 
minion over  every  information  instituted  in  his  name, 
whether  it  he  filed  ex  officio,  or  at  the  instance  of  a 
relator.  Attorney  Genial  v.  the  Haberdashers 
Compamy,  IS  Beav.  397. 

It  is  irregular  for  the  solicitors  of  a  relator  to  pro- 
ceed in  a  charity  information  after  the  death  of  the 
relator.     Ibid. 

The  administration  of  a  charity  by  a  Court  of 
equity  ought  not  to  be  continued  after  a  scheme  and 
final  decree.     Ibid. 

(I)  Costs. 

In  an  information  against  the  donees  of  a  fund,  on 
which  there  was  a  charge  for  the  benefit  of  a 
charity,  the  prayer  of  the  information  was  granted 
and  inquiries  were  directed.  The  House  of  Lords 
reversed  the  decree  of  the  Court  below,  and  ordered 
the  information  to  be  dismissed,  but  only  with  costs 
up  to  the  hearing,  upon  the  ground  that  the  Court 
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below  baying  directed  the  inquiries  the  relator  was 
entitled  to  proceed  upon  that  direction.  Mayor,  &c. 
of  Southmolton  v.  the  Attorney  General,  5  H.L. 
Cas.  1. 

The  costs  of  an  application  by  a  new  master  of  an 
hospital  for  payment  of  the  income  of  a  fund  in 
court  held  payable  out  of  the  income.  Attorney 
General  t.  Smythies,  1 6  Beav.  385. 

Trustees  of  a  charity,  who  bad  greatly  exceeded 
the  estimate  authorized  by  the  Court  for  erecting  a 
school,  were  disallowed  the  costs  of  an  Inquiry 
whether  it  was  for  the  benefit  of  the  charity. 
Attorney  General  v.  Armitstead,  19  Beay.  S84. 

The  executor  and  trustee  of  a  residue  given  for  a 
charity  to  be  administered  mth  the  approbation  of 
the  rector  and  churchwardens  did  not  communicate 
the  fact  of  the  bequest  to  them,  but  held  the  trust 
fund  in  stock  in  his  own  name  from  1840  till  1852, 
The  rector  and  churchwardens  accidentally  heard  of 
the  bequest  in  1852,  and  were  proceeding  to  file  an 
information  when  the  trustee,  who  admitted  posses- 
sion of  the  fund,  inyested  it  in  hi.  5s.  per  cents.,  and 
transferred  it  into  court  under  the  Trustees'  Relief 
Act.  The  Court,  holding  such  conduct  to  be  a 
gross  neglect  of  duty,  repudiated  the  investment, 
and  charged  the  defendant  with  the  balance  in  his 
hand  as  cash,  with  interest  at  5/.  per  cent.,  with 
usual  rests,  and  refused  to  allow  him  his  costs  up  to 
the  hearing.  On  appeal,  the  decree  was  varied  as  to 
the  interest  from  the  rate  of  5/.  per  cent,  with  resta 
to  4/.  per  cent,  without  rests,  and  as  to  costs  by 
charging  the  defendant  with  them  up  to  the  hearing. 
Attorney  General  v.  Alford,  2  Sm.  &  G.  488. 

There  must  be  a  substantial  groimd  for  an  appeal 
on  the  part  of  defendants  to  a  charity  information 
to  exempt  them  from  payment  of  costs,  and  the 
intimation  of  the  opinion  of  the  Court  below  upon 
the  substance  of  the  case,  in  pronouncing  a  decree 
which  contained  no  declaration,  and  merely  directed 
a  scheme,"  was  not  held  to  constitute  such  a  ground. 
Attorney  General  v.  tJie  Corporation  of  Rochester, 
5  De  Gex,  M.  &  G.  797. 


CHEQUE. 
[See  Bills  and  Notes.] 


CHILDREN. 
[See  Abduction Cohcealmekt  of  ^ieth — Ik- 
fast Statute  16  &  17  Vict,  c  30.  as  to  assaults 

upon  children.] 


CHURCH. 

[Cathedral  Church ;  Visitor,  see  Charity  (G)  (&) 
—Church  Building  Acts,  14  &  15  Vict.  c.  97 ; 
1 7  &  18  Vict.  cc.  14.  and  82;  18  &  19  Vict.  c.  127 
BcMAL— Clbbgy — Rate — Sequestkation.] 

(A)  CHtTRCHYABD  AND  CONSECRATED  GrOITND. 

(B)  Pews. 


(A)  Chubchtard  and  Consecrated  Ground. 
No  Judge  has  power  by  the  general  law  to  grant 
a  faculty  to  convert  a  part  of  a  churchyard  into  a 


highway  required  to  be  widened  for  the  public  bene- 
fit, though  consent  be  given  by  all  persons  interested. 
Sector  and  Churchwardens  of  St.  John's,  Walbrook, 
V.  the  Parishioners,  2  Rob.  Ec.  Rep.  515. 

No  Judge  has  power,  by  the  general  law,  to  grant 
a  faculty  to  sanction  the  use  of  consecrated  ground 
for  secular  purposes;  but,  as  a  vestry-room  is  em- 
ployed for  ecclesiastical  as  well  as  secular  uses,  a 
faculty,  after  some  hesitation,  was  granted  for  the 
erection  of  a  vestry-room  on  consecrated  ground. 
Campbell  v.ffie  Parishioners  of  Pitddington,  2  Rob. 
Ec.  Rep.  558. 

(B)  Pews. 

On  an  application  for  a  faculty  to  repair  and  repew 
a  church,  a  parishioner  appeared  to  the  decree  and 
prayed  a  faculty  might  not  be  granted  without  a  pro- 
viso that  a  pew,  claimed  to  be  held  by  him  by  pre- 
scription, should  not  be  removed  or  altered.  The 
prescription  was  denied : — Held,  that  a  primd  facie 
title  by  prescription  was  established,  and  that  the 
faculty  should  be  issued  with  the  proviso  prayed. 
Knapp  V.  St.  Mary,  WiUesden,  2  Rob.  Ec.  Rep.  358. 

Evidence  of  repair  to  a  pew  claimed  by  prescrip- 
tion is  not  absolutely  necessary,  as  no  repair  may  have 
been  made  within  the  period  of  any  one  living.  Ibid, 

To  a  declaration  alleging  the  plaintiff's  right  to  the 
use  of  a  pew  in  a  parish  church,  by  reason  of  his 
possession  of  a  house  in  the  parish,  and  complaining 
of  disturbances  in  such  pew  on  the  1st  of  January 
1849,  and  on  divers  other  days  and  times,  the  defen- 
dant pleaded,  thirdly,  leave  and  licence  generally ; 
and,  fourthly,  that  before  any  of  the  trespasses,  it 
was  agreed  between  the  plaintiff,  and  the  defendant 
and  J  A  the  churchwardens  of  the  said  parish,  that 
the  defendant  and  J  A  should  partition  the  said  pew 
into  two  small  pews,  and  should  have  full  licence,  by 
themselves  or  others,  to  enter  and  continue  in  one  of 
such  small  pews  during  divine  service;  and  that  the 
said  defendant  and  J  A  did,  in  pursuance  of  the  agree- 
ment and  licence,  so  divide  the  pew,  and  commit  the 
other  alleged  grievances  as  the  defendant  lawfully 
might     To  the  third  plea,  so  far  as  related  to  the 
grievances  committed  before  a  certain  day,  to  wit,  the 
8thofFebruary  1849,  the  plaintiff  replied  deinjurid; 
and  to  the  residue  of  the  grievances,  that  before  they 
were  committed  the  plaintiff  revoked  the  said  alleged 
leave  and  licence.     To  the  fourth  plea,  the  plaintiff 
replied,  as  to  the  grievances  before  a  certain  day,  to 
wit,  the  8th  of  February  1849,  that  there  was  no  such 
agreement  as  alleged;  and  as  to  the  residue  of  the 
grievances,  a  revocation  of  the  licence  in  that  plea 
alleged: — Held,  upon  special  demurrer,  first,  that 
the  second  part  of  the  replication  to  the  third  plea 
did  not  amount  to  an  argumentative  traverse  of  the 
alleged  licence;  but  that  if  it  did,  the  first  part  of  the 
replication  would  not,  therefore,  have  been  vitiated, 
inasmuch  as  the  plea  was  in  its  nature  divisible.    Se- 
condly, that  the  fourth  plea  was  not  divisible  in  its 
nature,  and  therefore,  first,  that  the  whole  replication 
being  double  was  bad,  and  seeondly,  that  the  two 
parts  of  the  replication  taken  separately  were  bad,  on 
the  ground  that  each  was  replied  to  a  part  of  the  plea 
only,  whilst,  if  true,  they  were  respectively  an  answer 
to  the  whole;  and,  thirdly,  that  the  latter  part  was 
bad  as  a  new  assignment,  for  informality.    Adams  v. 
Andrews,  20  Law  J.  Rep.  (n.s.)  Q.B.  33;  15  Q.B. 
Rep.  284,  1001. 
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Held,  also,  that  the  plaintiff  had  a  right  to  revoke 
the  alleged  licence.  But,  gumre,  whether  if  the  de- 
fendants had  justified  in  their  character  of  church- 
wardens, the  plaintiff's  right  in  that  respect  would 
have  been  different.     Ibid. 


CHURCHWARDENS  AND  OVERSEERS. 

[See  title  Poor.] 

(A)  Election  and  Appointment. 
(B^  DniiEs  AND  Liabilities. 


(A)  Election  and  Appointment. 
In  the  parish  of  B  the  owners  and  not  the  occu- 
piers of  tenements,  the  value  of  which  did  not  exceed 
Gl.,  were  assessed  to  and  paid  the  rates  for  the  relief 
of  the  poor,  under  13  &  14  Vict.  u.  S9.  At  the 
election  of  a  churchwarden  for  the  parish,  the  votes 
of  certain  occupiers  of  tenements  not  exceeding  the 
value  of  61.  were  rejected  on  the  ground  that  they 
were  not  entitled  to  vote,  and  one  of  the  candidates 
was  declared  elected : — Held,  that  as  the  election 
could  not,  on  this  ground,  be  considered  as  null  and 
void,  and  it  was  not  shewn  that  the  result  of  the 
election  would  have  been  different,  an  application 
for  a  mandamus  could  not  be  entertained.  Ex  parte 
Joyce,  OT  Mcmby,  23  Law  J.  Rep.  (h.s.)  M.C.  153; 
3  E.  &  B.  718. 

(B)  DniiBS  and  Liabilities. 

Under  the  Municipal  Corporation  Act,  5  &  6 
Will.  4.  c.  76.  8.  15,  each  of  the  overseers,  including 
the  churchwardens,  is  bound  to  make  out,  sign  and 
deliver  the  burgess  list  of  the  parish.  Clarice  v. 
Gamt,  (in  error)  22  Law  J.  Rep.  (n.s.)  Exch.  67; 
8  Exch.  Rep.  252. 

In  an  action  for  a  penalty  against  a  churchwarden 
for  neglecting  to  sign  the  burgess  list,  though  the 
declaration  contained  no  averment  that  there  were 
any  persons  in  the  parish  entitled  to  be  put  on  the 
burgess  list,  the  Court,  after  verdict  for  the  plaintiff, 
held  the  declaration  good.     Ibid. 

In  the  parish  of  K  a  district  for  ecclesiastical 
piu-poses  had  been  assigned  under  the  1  &  2  Will.  4. 
c.  38.  to  the  chapel  of  B,  for  which  chapelwardens 
were  appointed,  but  they  had  authority  only  in 
ecclesiastical  matters,  all  parochial  business  of  the 
district  being  always  transacted  by  the  church- 
wardens of  K  at  large.  A  notice,  convening  a 
meeting  for  the  purpose  of  considering  whether  the 
3  &  4  Will.  4.  e.  90.  (the  Watching  and  Lighting 
Act)  should  be  adopted  in  the  B  district,  was  upon 
a  requisition  of  the  ratepayers  of  the  district  issued 
by  the  district  chapelwardens.  The  meeting  was 
held  and  the  act  adopted  in  the  district;  and  inspec- 
tors were  appointed,  who  made  orders  on  the  oveiv 
seers  of  E  to  levy  certain  sums  of  money  for  the 
purposes  of  the  act.  The  overseers  having  neglected 
to  obey  these  orders,  an  application  was,  more  than 
two  years  after  the  adoption  of  the  act,  made  to 
Justices  for  a  distress  warrant  against  the  overseers, 
but  they  refused  to  issue  it : — Held,  that  the  act 
had  never  been  legally  adopted  in  the  district,  as 
the  notice  for  convening  the  meeting  could  only  be 
properly  given  under  the  act  by  the  churchwardens 
of  the  parish  at  large,  who  were  the  persons  usually 


calling  meetings  on  parochial  business,  and  that 
consequently  the  Justices  were  not  bound  to  issue 
their  distress  warrant.  Eegina  v.  (he  Overseers  of 
Kmgswmford,  23  Law  J.  Rep.  (n.s.)  M.C.  174  ;  2 
B.  &  B.  68,9. 

Held,  also,  that  the  whole  of  the  proceedings 
being  void,  the  objection  was  open  notwithstanding 
the  time  which  had  elapsed.    Ibid. 

A  local  act  (50  Geo.  3.  c.  cxlix.,  St.  Luke's,  Mid- 
dlesex, Paving  Act)  empowered  the  vestrymen  or 
trustees  to  assess  towards  any  paving  rate  "  the 
parish  church,  parochial  and  other  chapels,  meeting- 
houses, places  for  religious  worship,  hospitals,  public 
schools,  and  other  public  buildings  within  the  said 
parish  which  now  are  or  hereafter  may  be  built;" 
the  assessments  for  the  said  parish  church  to  be  paid 
by  the  churchwardens  or  chapelwardens  for  the  time 
being,  .  .  "  and  the  persons  having  the  care  or 
conduct  for  the  time  being  of  such  other  public 
buildings."  The  57  Geo.  3.  c.  xxix.  (the  Middlesex 
Paving  Act)  empowered  the  trustees  having  the 
controul  of  the  pavements  in  any  parochial  or  other 
district  within  the  jurisdiction  of  the  act  to  rate  any 
cathedral,  collegiate  or  other  church  or  churches, 
parochial  or  other  chapel,  meeting-houses,  places  for 
religious  worship,  hospitals,  public  schools,  and  all 
other  public  buildings  within  each  of  such  parochial 
or  other  districts  which  now  is  or  hereafter  may  be 
built,  and  all  other  places  which  by  any  local  act  or 
acts  of  parliament,  relating  to  any  parochial  or  other 
district,  may  be  or  are  or  is  liable  to  be  rated,"  in 
certain  specified  proportions,  and  enacted  that  the 
rates  "  of  and  for  any  church  or  parochial  chapel  are 
to  be  paid  by  the  churchwardens  or  chapelwardens 
respectively  for  the  time  being,  and  the  rates  for  any 
other  public  buildings  by  the  housekeeper  or  other 
person  or  persons  having  the  care  of  such  other 
public  buildings  for  the  time  being,"  &c.  St.  Mat- 
thew's church  was  duly  made  a  district  church  of 
St.  Luke's  parish  under  the  6  &  7  Vict.  o.  37,  under 
which  act  churchwardens  are  elected  annually,  but 
they  are  not  overseers  in  respect  of  their  office  as 
churchwardens.  The  trustees  acting  under  the  57 
Geo.  3.  c.  xxix.  made  a  paving  rate,  and  rated  the 
district  church  of  St.  Matthew,  and  claimed  the 
amount  from  the  churchwardens  for  the  time  being. 
No  pew-rents  were  payable  in  respect  of  the  pews 
in  the  church,  nor  had  the  churchwardens  any  funds 
out  of  which  to  pay  the  rates : — Held,  that  the 
district  church  was  liable  to  be  rated,  and  that  the 
churchwardens  were  bound  to  pay  the  rate.  Mills 
V.  Sydon,  23  Law  J.  Rep.  (n.s.)  Exch.  305;  10 
Exch.  Rep.  67. 
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[See  BoEiAL — Parish  Clbkk — Simony - 
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(A)  Discipline. 

(B)  Non-Residence. 
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(D)  Dilapidations. 
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(A)  Discipline. 

A  bishop  being  the  patron  of  a  living  held  by  a 
clerk  charged  with  an  ecclesiastical  offence  has  the 
power  to  send  letters  of  request  to  the  Court  of  Ap- 
peal of  the  province  under  the  24th  section  of  the 
3  &  4  Vict.  c.  86.  Cooper  v.  Dodd,  2  Bob.  Ec.  Eep. 
270. 

It  ia  not  necessary,  when  the  Court  has  a  general 
jurisdiction  over  the  subject-matter,  that  the  promoter 
of  the  office  of  the  Judge  should  negative,  in  plead- 
ing, exceptions :  it  is  for  the  defendant  so  to  do,  as  a 
defence  to  the  charge  against  him.     Ibid. 

The  68th  canon,  provided  that  the  warning  be 
convenient,  does  not  require  any  precise  form  of 
notice  to  be  given.     Ibid. 

In  a  suit  by  letters  of  request,  under  the  3  &  4 
Vict.  e.  86,  the  "  two  years"  (sect.  20),  within  which 
a  suit  or  proceeding  must  be  commenced  against  a 
clerk  in  holy  orders  for  an  offence  against  the  laws 
ecclesiastical,  date  back  from  the  day  on  which  the 
decree  or  citation  is  issued  from  the  Court  of  Appeal 
of  the  province,  and  not  from  the  day  on  which  the 
Commissioners  gave  notice  (sect.  4)  to  the  clerk  of 
their  intention  to  meet  to  hold  an  inquiry  into  the 
offence  charged.  The  Bishop  of  Hereford  v.  Anon., 
2  Bob.  Ec.  Rep.  595. 

A  commission  of  inquiry  had  issued  under  the 
Church  Discipline  Act  (3  &  4  Vict.  c.  36)  against  a 
clerk  in  holy  orders  upon  a  charge  for  which,  if  sub- 
stantiated, a  sentence  of  deprivation  might  be  pro- 
nounced, and  the  Commissioners  having  reported  to 
the  bishop  of  the  diocese  that  a  primd  fade  case 
was  made  out  for  instituting  further  proceedings,  the 
clerk  submitted  to  sentence  being  pronounced  against 
him  without  any  further  proceedings,  according  to  a 
provision  in  the  act,  which  enables  the  bishop  in  such 
a  case  to  pronounce  such  a  sentence  as  might  be 
pronounced  after  a  full  investigation.  The  bishop 
accordingly  decreed  that  the  clerk  should  be  sus- 
pended from  all  discharge  and  function  of  his  clerical 
offices  for  three  years;  and  directed  by  the  decree 
that  at  the  expiration  of  the  said  three  years  he 
should  procure  a  certificate,  signed  by  three  bene- 
ficed clergymen,  of  his  good  behaviour  and  morals 
during  his  suspension;  arid  that  such  certificate 
should  be  approved  of  by  the  bishop  before  the  sus- 
pension should  be  taken  off; — Held, that  the  bishop 
had  jurisdiction  to  annex  this  condition  to  the  sen- 
tence of  suspension,  and  a  motion  for  a  prohibition 
was  refused.  Ex  parte  Hose,  21  Law  J.  Bep.  (n.s.) 
Q.B.  339;  18  Q.B.  Eep.  751. 

Upon  a  charge  preferred  against  a  clerk  in  orders 
of  having  affirmed  and  maintained  doctrines  repug. 
nant  to  the  Thirty-nine  Articles,  the  bishop  of  the 
diocese  has  no  power  of  proceeding,  personally  and 
without  process  in  court,  to  hear  and  adjudicate  upon 
such  charge  under  the  IS  Eliz.  c.  12.  s.  2.  ExparU 
Denison,  Archdeacon  of  Tavmton,  24  Law  J.  Bep. 
(N.s.)  Q.B.  34;  4  E.  &  B.  292. 

The  proceedings  in  such  a  case  must  be  instituted 
and  conducted  as  required  by  the  Church  Discipline 
Act,  3  &  4  Vict.  c.  86.     Ibid. 

A  charge  of  erroneous  doctrine  was  formally  pre- 
sented to  the  Bishop  of  Bath  and  Wells  against  the 
Archdeacon  of  Taunton,  who  was  also  vicar  of  East 
Brent,  of  which  living  the  Bishop  was  patron,  with 
a  request  that  the  Bishop  would  send  the  charge  for 


decision  in  the  Arches  Court  by  letters  of  request. 
The  Bishop  sent  a  copy  of  the  charge  to  the  Arch- 
deacon, and  called  upon  him,  by  letter,  in  which  he 
expressed  his  view  of  the  charge,  to  give  such  ex- 
planations of  his  doctrine  as  might  satisfy  him  (the 
Bishop)  that,  with  a  due  vigilance  over  the  purity  of 
his  teaching,  he  could  abstain  from  granting  letters 
of  request.  The  Archdeacon,  in  compliance  with 
this  requirement,  sent  a  statement  of  his  doctrine, 
and  in  reply,  the  Bishop  wrote  another  letter,  in 
which,  after  stating  that  he  rejoiced  to  find  that  the 
Archdeacon  re-affirmed  all  the  doctrinal  statements 
of  the  Church  of  England,  and  agreed  to  the  posi- 
tions laid  down  in  his  the  Bishop's  former  letter,  but 
also  expressing  his  regret  as  to  the  tenour  of  certain 
speculations  in  the  Archdeacon's  sermons,  and  the 
error  of  requiring  assent  to  them  as  the  dogmatic 
teaching  of  the  Church,  he  proceeded  to  say,  "The 
question,  then,  before  me  is  this :  are  these  errors,  as 
I  esteem  them,  of  so  grave  a  character  as  to  render 
it  my  duty  to  allow  my  office  to  be  used  to  promote 
an  attempt  to  eject  you  from  the  ministry  of  the 
English  Church  ?  Now,  as  to  the  first  of  these, 
though  I  esteem  your  opinion  erroneous,  still  it  does 
not  appear  to  me  to  be  one  which  the  Church  has 
censured.  *  »  *  And  I  do  not  consider  it  my 
duty  to  seek  in  the  ecclesiastical  courts  for  an  autho» 
ritative  decision  thereon.  *  *  *  As  to  the  second 
error,  I  see  with  much  pleasure  from  your  statement 
to  me,  that  you  admit  that  it  is  not  for  you  to  say 
what  statements  of  doctrine  may  or  may  not  justify 
exclusion  from  the  ministry;  and  I  trust,  therefore, 
that  without  my  having  recourse  to  any  further 
steps,  I  may  rest  on  the  assurance  that  you  will 
herein  submit  to  my  judgment  when  I  admonish 
you,  as  I  now  do  " : — Held,  that  there  had  been  no 
adjudication  by  the  Bishop  upon  the  charge  pre- 
ferred against  the  Archdeacon,  so  as  to  make  the 
issuing  of  a  commission  to  inquire  into  the  charge 
by  the  Archbishop  of  Canterbury,  under  the  power 
given  by  section  24.  of  the  Church  Discipline  Act, 
an  excess  of  jurisdiction.    Ibid. 

(B)  Non-residence. 
[See  Darnel  v.  Morton,  pott,  (E)  (o).] 

A  writ  of  sequestration  issued  under  the  stat. 
1  &  2  Vict.  c.  106,  to  compel  a  clergyman  to  reside 
on  his  benefice  is  noti  merely  in  the  nature  of  a  dis- 
tress to  compel  residence,  but  is  also  a  penal  pro- 
ceeding against  him,  as  it  is  one  step  towards  the 
forfeiture  of  the  benefice.  The  bishop,  therefore, 
ought  to  give  the  clergyman  an  opportunity  of  being 
heard  before  directing  the  sequestration.  Sonaker 
v.  Evam  (in  error),  20  Law  J.  Rep.  (n.s.)  Q.B.  137; 
16  Q.B.  Eep.  162. 

If,  in  obedience  to  a  monition  issued  by  the 
bishop,  a  clergyman  goes  into  residence  and  again 
ceases  to  reside,  the  bishop  may  serve  him  with  an 
order  to  reside  ;  but  if  that  order  be  disobeyed,  the 
bishop  is  not  justified  in  directing  a  sequestration  at 
once,  and  the  sequestration  will  be  void,  unless 
before  issuing  it  he  gives  the  clergyman  an  oppor- 
tunity of  rebutting  the  supposed  facts,  or  of  offering 
lawful  excuse  for  his  disobedience  to  the  order  to 
reside.    Ibid. 

SemUe — that  a  summons  to  shew  cause  should 
precede  the  issuing  of  the  monition,  as  it  has  a  penal 
character;  and  that  the  sequestration  should  recite 
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the  delinquency  on  account  of  which  it  is  issued, 
and  also  the  bishop's  adjudication  on  the  same.  Ibid. 
The  1  &  2  Vict.  c.  106.  s.  64.  (Plurality  of  Bene- 
iices  Act)  enables  the  bishop  to  issue  a  monition  to 
any  clergyman  within  his  diocese,  who  does  not  reside 
on  his  benefice,  requiring  him  to  reside,  and  to  make 
a  return  to  the  monition;  and  if  no  return  or  an 
unsatisfactory  return  be  made,  the  bishop  may  issue 
an  order  to  him  to  reside,  and  in  case  of  non-com- 
pliance with  such  order,  may  sequester  the  benefice : 
— Held,  that  the  monition  there  mentioned  is  in  the 
nature  of  process  to  bring  in  the  party  to  answer, 
and  need  not  be  preceded  by  any  citation  or  sum- 
mons to  shew  cause  why  it  should  not  issue — quali- 
fying BonaTcer  v.  Evans.  Ba/rtlett  v.  Kirkieood,  23 
Law  J.  Eep.  (n.s.)  a.B.  9;  2  E.  &  B.  771. 

The  plaintiff,  a  beneficed  clergyman  in  the  diocese 
of  H,  was,  in  November  1846,  sentenced  to  be  im- 
prisoned for  two  years  for  libel.  In  December  1846, 
the  Bishop  of  H,  under  the  above  act,  issued  a  mo- 
nition to  him  to  reside,  and  to  make  a  return  to  the 
monition.  The  plaintiff  returned  that  there  was  no 
house  of  residence  on  his  living,  and  that  he  had  a 
legal  cause  of  non-residence  by  reason  of  his  deten- 
tion in  prison  under  the  judgment,  upon  which  he 
was  about  to  bring  a  writ  of  error.  After  this  return, 
the  bishop,  on  the  10th  of  March  1847,  issued  an 
order  to  the  plaintiff  to  reside;  and  on  the  14th  of 
April  1847,  the  plaintiff,  in  reply  thereto,  sent  to 
the  bishop  an  affidavit  that  he  was  still  prosecuting 
the  writ  of  error.  On  the  27th  of  May  1847,  a 
writ  of  sequestration  issued : — Held,  that  the  se- 
questration was  valid,  as  the  plaintiff  before  it  issued 
had  an  opportunity  of  being  heard,  and  was  heard, 
in  answer  to  the  charge  against  him.     Ibid. 

By  section  68.  of  the  1  &  2  Vict.  u.  106,  if  the 
benefice  of  a  spiritual  person  continues  "  for  the 
space  of  one  whole  year  "  under  sequestration  issued 
under  that  act  for  non-residence,  such  benefice  shall 
become  void,  and  the  patron  may  appoint  thereto  : 
— Held,  that  this  means  the  space  of  one  whole  year 
from  the  day  upon  which  the  sequestration  issued; 
and  not  a  year  commencing  on  the  Ist  of  January, 
under  section  120.     Ibid. 

(C)  Trading. 

The  1  &  2  Vict.  c.  106.  ss.  29,  31,  which  renders 
it  illegal  for  a  spiritual  person  holding  a  benefice  to 
engage  in  or  carry  on  trade,  allows  a  contract  so 
entered  into  to  be  enforced,  although  the  party  with 
whom  it  was  made  was  at  the  time  aware  that  the 
other  party  was  a  spiritual  person  holding  a  benefice. 
Jjeiwis  V.  Bright,  24  Law  J.  Eep.  (n.s.)  Q.B.  ISl; 
4  E.  &  B.  917. 

(D)  Dilapidations. 

[Agreement  to  forego,  on  an  exchange  of  benefices, 
see  Goldhwm  v.  Edmonds,  title  Simont.] 

The  right  of  a  succeeding  rector  to  bring  an  action 
for  dilapidations  against  the  executor  or  adminis- 
trator of  his  predecessor  rests  upon  particular  custom, 
derived  from  ecclesiastical  law;  and  it  is  an  incident 
of  such  custom,  that  the  claim  in  respect  of  dilapi- 
dations is  to  be  postponed  in  the  distribution  of 
assets  to  the  payment  of  specialty  and  simple  con- 
tract debts.  Bryan  v.  Clay,  22  Law  J.  Eep.  (n.s.) 
aB.  23;  1  E.  &  B.  38. 

Where  therefore  to  a  declaration  in  case,  upon  the 


custom,  the  defendant,  an  executor,  pleaded  that, 
after  the  commencement  of  the  suit,  and  before 
plea,  he  had  paid  and  satisfied  a  bond  debt,  and 
several  other  debts  due  from  the  testator  at  his  death, 
and  that  at  the  commencement  of  the  suit  he  had 
fully  administered  all  the  goods  and  chattels  of  the 
testator  at  the  time  of  his  death,  which  had  come 
to  his  hand  to  be  administered,  except  goods  and 
chattels  of  a  value  which  were  not  suflScient  to 
satisfy  the  said  bond  and  other  debts  paid  by  the 
defendant : — Held,  on  demurrer,  that  the  plea  was  a 
good  answer  to  the  plaintiff's  claim  for  dilapidations. 
Ibid. 

A  declaration  stated  that  the  plaintiff,  rector  of 
F,  agreed  with  the  executrix  of  the  late  incumbent 
that  dilapidations  should  be  valued  as  between  them, 
by  valuers  to  be  appointed  on  each  side,  and  in  case 
the  valuers  disagreed,  by  an  umpire  to  be  appointed 
by  the  valuers,  and  that  such  valuation  should  be 
final  and  conclusive;  that  the  plaintiff,  at  the  request 
of  the  defendants,  employed  them  as  valuers,  for  re- 
ward, to  value  the  dilapidations  on  his  behalf,  and 
to  use  their  best  endeavours  to  procure  the  same  to 
be  settled  at  a  reasonable  amount  as  between  the 
plaintiff  and  the  executrix,  and  the  defendants  ac- 
cepted the  employment,  and  entered  upon  it,  with  a 
valuer  appointed  by  the  executrix  on  her  behalf. 
Breach,  that  through  the  defendants'  negligence  the 
amount  of  dilapidations  was  settled  by  them  and  the 
said  valuer  at  a  less  sum  than  they  ought  to  have 
been  settled  at,  whereby  the  plaintiff  was  obliged  to 
accept  from  the  executrix  a  smaller  sum  than  he 
ought  to  have  received.  The  evidence  was,  that  the 
defendants  were  employed  as  alleged,  and  had  agreed 
with  the  valuer  of  the  executrix  in  valuing  the  di- 
lapidations at  too  small  a  sum,  having,  through  igno- 
rance, valued  as  between  incoming  and  out-going 
tenant,  instead  of  as  between  incoming  and  out- 
going incumbent : — Held,  first,  that  the  defendants 
were  not  sued  as  quasi  arbitrators;  but  that  the  cause 
of  action  was  their  undertaking  that  they  were  com- 
petent, and  the  breach  of  that  undertaking;  and, 
secondly,  that,  although  the  defendants  could  not  be 
expected  to  supply  minute  and  accurate  knowledge 
of  the  law,  they  ought  to  have  known  the  broad  dis- 
tinction between  the  case  of  an  in-coming  and  out- 
going tenant  and  the  case  of  an  in-coming  and 
out-going  incumbent,  and  that  their  ignorance  in 
that  respect  was  a  breach  of  their  engagement.  Jen- 
Tcms  V.  Betham,  24  Law  J.  Eep.  (n.s.)  C.P.  94;  15 
Com.  B.  Eep.  168. 

Qu,(ere — whether  an  action  will  lie  against  an  ar- 
bitrator for  anything  done  by  him  while  acting 
strictly  in  that  capacity.     Ibid. 

SemUe — Sections  34.  and  35.  of  the  Common  Law 
Procedure  Act,  1854,  (17  &  18  Vict.  c.  125.)  are 
not  retrospective.     Ibid. 

(E)  Benefices. 

(a)  Union  of. 

[See  18  &  19  Vict. .;.  127.] 

The  union  of  two  or  more  benefices  cannot  be 

effected  without  the  assent  of  the  patrons.     Daniel 

V.  Morton,  20  Law  J.  Eep.  (n.s.)  Q.B.  98;  16  Ci.B. 

Eep.  198.    - 

Qiuere — whether  a  union  of  two  benefices  during 
the  life  of  the  incumbent  is  valid.    Ibid. 
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A,  being  perpetual  curate  of  W  S,  a  benefice  with 
cure  of  souls,  was  subsequently  presented,  instituted, 
and  inducted  to  a  rectory,  C,  also  with  cure  of  souls; 
both  benefices  being  in  the  diocese  of  N,  and  fifty 
miles  apart  from  each  other.  Concurrently  with  his 
presentation  and  institution  to  the  latter  benefice 
the  bishop  of  N,  by  an  instrument  under  his  epis- 
copal seal,  addressed  to  A,  as  perpetual  curate  of 
W  S,  and  rector  of  C,  which  recited  that  good  causes 
had  been  alleged  and  allowed,  imited,  annexed  and 
incorporated  the  rectory  with  the  perpetual  curacy 
during  the  incumbency  of  A  in  the  latter  and  so  long 
as  he  should  be  perpetual  curate  there  and  no  longer, 
by  the  bishop's  ordinary  authority,  provided  that  A 
should  keep  a  sufficient  curate,  to  instruct  and  teach 
the  people  of  the  parish  in  which  he  should  not  re- 
side : — Held,  that  the  legal  effect  of  this  instrument 
was  not  to  create  an  union  of  the  two  benefices  in 
the  proper  sense  of  the  term,  so  that  residence  in 
the  one  produced  a  non-residence  in  the  other  of  the 
two  benefices;  and  that  the  bishop  had  jui-isdiction, 
under  the  1  &  2  Vict.  c.  106,  to  appoint  a  curate  for 
the  parish  in  which  A  did  not  de  facto  reside,  and  to 
enforce  payment  of  the  stipend  assigned  to  him, 
under  sect.  83.  of  that  act.     Ibid. 

A  monition  was  issued  by  the  bishop,  which  re- 
cited that  a  complaint  had  been  made  by  the  curate 
that  arrears  of  stipend  were  due  to  him,  which  A  had 
wilfully  neglected  and  refused  to  pay,  and  that  A  and 
the  curate  having  appeared  before  him,  the  bishop 
heard  summarily  the  said  differences,  and  that  the 
said  complaint  was  duly  proved  before  him,  and  that 
he  adjudged  the  same  to  be  true;  it  then  admonished 
and  required  A  to  pay  the  said  arrears.  Default 
being  made  in  payment,  a  sequestration  issued, 
under  which  the  fruits  of  the  benefice  were  seized 
to  satisfy  the  arrears  of  the  stipend  : — Held,  that  A 
could  not,  after  the  sequestration  issued,  object  that 
he  had  not  been  guilty  of  a  refusal  to  pay  the  sti- 
pend, or  that  he  had  no  notice  of  the  curate  being 
appointed  by  the  bishop.     Ibid. 

A  declaration  in  quare  impedit  stated  that  S  H 
was  seised  in  fee  of  a  moiety  of  the  advowson  of  the 
church  of  B  with  D  and  A,  as  in  gross  by  itself  as  of 
fee  and  right,  and  was  entitled  to  present  to  the  same 
every  alternate  turn ;  the  other  moiety  of  the  said 
advowson  belonging  to  the  Earl  of  B.  Plea,  "  that 
S  H  was  not  seised  of  a  moiety  of  the  advowson  of 
the  church  of  B  with  D  and  A,"  &c.  Issue  thereon. 
By  a  special  verdict  it  was  found  that,  before  1818, 
B  with  D  was  a  parish  and  rectory,  and  A  a  sepa- 
rate parish  and  vicarage.  That  the  Earl  of  B  was 
seised  in  fee  of  the  advowson  of  the  rectory  of  B  with 
D,  and  that  K  G  was  seised  as  of  fee  in  gross  of  the 
advowson  of  the  vicarage  of  A.  That  by  an  act  of 
union  in  1718,  made  on  the  petition  and  by  the  con- 
sent of  the  respective  patrons  and  the  incumbent  (the 
same  clerk  being  then  incumbent  of  both  benefices), 
the  bishop  did  consolidate,  unite,  and  annex  the 
vicarage  and  parish  church  of  A  to  the  rectory  and 
parish  church  of  B,  and  willed  and  decreed  that  the 
said  united  churches  should  from  that  time  be  there- 
after held  and  reputed  as  one  benefice  only,  and  that 
one  fit  person,  at  the  alternate  presentation  of  the 
Earl  of  B.  and  R  6,  and  their  heirs,  should  be  ca- 
nonically  instituted  in  the  same,  and  that  it  should 
be  lawful  for  the  then  incumbent  and  his  successors 
to  take  possession  of  both  parish  churches,  and  them 


to  continue  and  retain  as  one  church  and  one  bene- 
fice. By  a  deed  of  1760  R  G's  heir  conveyed  to  S  H 
"all  that  the  perpetual  advowson,  nomination,  dona- 
tion, or  alternate  right  of  presentation  and  free  dis- 
position of  and  to  the  vicarage  of  the  parish  church 
of  A,"  &c.:— Held,  that  by  virtue  of  the  act  of 
union,  the  two  churches  of  B  with  D  and  A  were 
united,  and  a  new  presentative  benefice  was  created, 
and  given,  as  provided  in  the  act  of  union,  to  the 
owners  of  the  former  advowsons  in  turns ;  but  that 
the  old  advowsons  remained  unchanged  and  were  to 
be  conveyed  as  before;  and  that  a  conveyance  of  one 
of  the  old  advowsons  would  carry  with  it  the  pa- 
tronage of  the  alternate  turns  of  the  whole  presen- 
tative benefice:  consequently,  that  as  the  deed  of 
1760  conveyed  to  S  H  the  advowson  of  the  old 
vicarage  of  A,  such  conveyance  conveyed  also  what 
was  inseparably  annexed,  a  moiety  of  the  advowson 
of  the  newly-created  church  of  B  with  D  and  A. 
Robinson  v.  the  Marquis  of  Bristol  (in  error),  22 
Law  J.  Rep.  (n.s.)  C.P.  21;  11  Com.  B.  Rep.  241; 
in  the  Court  below,  20  Law  J.  Rep.  (Bf.s.)  C.P.  208; 
11  Com.  B.  Rep.  208. 

(5)  Charging. 
To  an  action  by  a  sequestrator  of  the  living  of  S 
upon  a  covenant  to  pay  the  yearly  rent  of  980^.,  con- 
tained in  a  lease  of  the  rectory  and  tithes  (with  cer- 
tain exceptions)  of  the  living  of  S  granted  by  the 
rector  of  S  to  the  defendant  before  the  sequestration, 
the  defendant  pleaded,  seventhly,  that  the  rector 
being  indebted  to  V  and  M  in  large  sums  of  money, 
and  requiring  time  to  pay  the  said  debts,  V  and  M  at 
the  request  of  the  rector  consented  to  give  time,  and 
V  consented  to  advance  him  a  further  sum  upon  con- 
dition of  the  said  lease  being  granted  to  the  defen- 
dant, and  of  another  deed  being  executed  by  which 
the  rector  appointed  the  defendant  receiver  of  all  the 
tithes,  &c.  demised  by  the  said  lease,  and  authorizing 
him,  after  deduction  of  a  per-centage,  to  pay  there- 
from the  debts  of  V  and  M,  and  to  keep  up  certain 
policies  of  insurance  for  the  benefit  of  V  and  M,and 
also  certain  other  policies,  and  to  carry  out  other 
purposes  connected  with  the  arrangement.  The  plea 
alleged  that  the  lease  was  executed  as  part  of  the 
same  transaction,  and  that  the  rector  knew  at  the 
time  of  the  deeds  being  executed  that  the  defendant 
was  attorney  and  agent  for  V,  and  that  the  second 
deed  was  made  to  enable  him  to  apply  the  rent  re- 
served by  the  first  deed  in  the  manner  above  men- 
tioned ;  that  there  was  due  from  the  rector  to  V  and 
M  more  than  was  claimed  in  the  action,  and  that  he, 
the  defendant,  had  applied  the  tithes,  &c.  received 
by  him,  as  directed  by  the  second  deed.    The  defen- 
dant pleaded,  eighthly,  that  before  the  execution  of 
the  lease  the  rector  of  S  was  indebted  to  V  and  M 
and  others,  and  that  in  consideration  thereof  and  of 
u  further  advance  by  V,  the  rector  agreed  to  charge 
the  living  of  S  by  executing  the  lease  declared  on, 
and  by  appointing  the  defendant  agent  and  receiver 
by  the  deed  set  out  in  the  seventh  plea;  and  that  the 
lease  was  part  of  the  same  transaction  to  charge  the 
living; — Held,  that  the  seventh  plea  did  not  shew 
any  defeasance  of  the  covenant  to  pay  the  rent  con- 
tained in  the  lease ;  but  also,  held,  that  there  was  an 
equitable  assignment  of  the  rent  so  far  as  necessary 
to  pay  V  and  M,  and  that,  therefore,  the  lease  was 
void  as  being  part  of  a  transaction  by  which  the  living 
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was  charged,  contrary  to  the  provisions  of  the  13 
Kliz.  c.  20;  and  that  both  the  seventh  and  eighth 
pleas  were  good.  Walthew  v.  Orofts  or  Crafts,  20 
Law  J.  Rep.  (n.s.)  Exoh.  267;  6  Exch.  Rep.  1. 

The  representatives  of  a  deceased  incumbent  of  a 
rectory  who  has,  out  of  his  owniostate,  redeemed  the 
land-tax  prior  to  1799,  are  entitled  to  recover,  from 
the  succeeding  incumbent,  the  interest  of  the  pur- 
chase-money, at  the  rate  of  3t  per  cent,  on  such 
purchase- money.  Eilderhee  v.  Ambrose,  1i  Law  J. 
Eep.  (n.s.)  Exch.  49;  10  Exch.  Rep.  4.54. 

Semble — that  the  Court  of  Chancery  would  not 
interfere  to  enforce  the  charge  on  the  benefice  as  to 
the  principal  stock.    Ibid. 

(F)  CURATB. 

[See  Damid  v.  Morton,  ante,  (E)  (a).  ] 

The  vicar  of  a  parish  had  been  suspended  by  the 
diocesan  ah  officio  et  benejicio  for  two  years,  and  un- 
til a  satisfactory  certificate  of  his  good  conduct  should 
be  obtained,  and  the  diocesan,  by  the  ordinary  form 
of  licence,  appointed  K,  during  the  suspension,  "  to 
perform  the  office  of  stipendiary  curate  in  the  parish 
in  reading  the  common  prayer  and  performing 
other  ecclesiastical  duties  belonging  to  the  said  office, 
according  to  the  form  prescribed  in  the  Book  of  Com- 
mon Prayer,  and  the  Canons  and  Constitutions  in 
that  behalf  lawfully  established."  Whilst  the  sus- 
pension continued,  the  office  of  parish  clerk  became 
vacant,  and  the  plaintiff  was  appointed  by  K  to  hold 
the  said  office  during  the  continuance  of  the  suspen- 
sion:— Held,  in  an  action  to  recover  certain  fees  of 
office  received  by  the  defendant,  who  had  been  sub- 
sequently appointed  to  the  same  office  by  the  vicar, 
that  K,  as  minister  of  the  parish  for  the  time  being, 
within  the  terms  of  the  91st  Canon  of  1603,  had  the 
right  to  appoint  to  the  office,  and  that  the  plaintiff 
was  therefore  entitled  to  recover  in  the  action.  Pin- 
dar V.  Barr,  24  Law  J.  Rep.  (n.s.)  Q.B.  30;  4  E. 
&  B.  105. 

And,  semble,  that  the  appointment  of  the  plaintiff 
was  in  point  of  form  valid,  though  to  hold  the  office 
only  during  the  suspension.     Ibid. 


CLERK  OF  THE  PEACE. 
[See  Sessions.] 


CLUB  AND  CLUBHOUSES. 

[See  Company.] 

At  the  trial  of  an  action  for  contribution  brought 
by  one  member  of  the  managing  committee  of  a  club 
against  another,  it  appeared  that  at  a  meeting  of  the 
committee,  at  which  the  defendant  was  present,  a  re- 
solution was  passed  that  an  immediate  loan  of  3,000Z. 
was  requisite,  and  that  themembers  of  the  club  should 
be  invited  to  guarantee  the  committee  in  consideration 
of  their  becoming  liable  for  the  loan.  The  defen- 
dant was  afterwards  present  at  a  meeting  of  the  com- 
mittee, when  a  draft  of  their  annual  report  was  read 
and  moved.  At  the  general  annual  meeting  which 
followed,  and  at  which  the  defendant  was  not  present, 
the  report  was  read,  and  it  stated  that  the  committee 
were  prepared,  with  the  sanction  of  the  meeting 


and  under  the  guarantie  of  the  members,  to  borrow 
4,000/.;  and  a  resolution  was  accordingly  passed, 
empowering  the  committee  to  raise  that  sum.  The 
defendant  was  afterwards  present  at  a  meeting  of  the 
committee,  when  the  foregoing  resolution  was  dis- 
cussed, and  at  a  second  general  annual  meeting, 
where  it  was  again  passed.  At  a  meeting  of  the  com- 
mittee after  this  (on  the  3rd  of  August),  at  which  the 
defendcmt  was  not  present,  arrangements  were  made 
for  accepting  an  offer  of  a  loan  of  4,000i.  from  the  C 
Bank.  The  loan  was  effected,  and  the  account  of  the 
club  transferred  to  theC  Bank  from  the  L  J  S  Bank. 
The  defendant,  who  before  this  had  signed  cheques 
on  the  L  J  S  Bank  as  a  member  of  the  committee, 
afterwards  signed  various  cheques  on  the  C  Bank, 
from  which  all  the  4,000/.  was  drawn  out.  The  C 
Bank  sued  the  plaintiff  for  the  amount  and  recovered 
judgment  against  him,  and  he  paid  2,500/. : — Held, 
that  the  proceedings  at  the  meeting  of  the  commit- 
tee of  the  3rd  of  August  were  admissible  in  evidence 
against  the  defendant  in  the  action  for  contribution, 
though  he  was  not  present ;  and  that  there  was  evi- 
dence both  of  previous  authority  for  the  loan,  and  of 
subsequent  ratification  by  the  defendant,  sufficient 
to  render  him  liable.  MovMcashel  v.  Barber,  24 
Law  J.  Eep.  (n.s.)C.P.  43;  15  Com.  B.  Rep.  612. 


COALS. 


[See  14  &,  15  Vict.  c.  78.  and  18  &  19  Vict. 
u.  108.] 

In  a  special  action  on  the  case  the  declaration 
alleged  that  the  corporation  of  L  had,  from  time 
immemorial  up  to  the  1st  of  January  1836,  by 
persons  deputed  and  appointed  by  them,  the  sole 
and  exclusive  privilege  of  measuring,  and  from  the 
1st  of  January  1836  of  weighing,  all  coals  imported 
into  the  port  of  L.  It  then  set  out  a  like  right,  at 
the  pleasure  of  the  corporation,  to  fix  and  determine 
a  reasonable  rate  of  payment  for  the  labour  of  the 
coal-meters,  to  be  proportioned  previous  to  the  said 
1st  of  January  1836,  to  the  measured  quantity  of 
the  coals  and  subsequent  to  that  day  to  their  weight, 
the  payments  being  to  be  made  by  the  coal  owner 
and  to  be  for  the  use  and  benefit  of  the  coal-meter. 
It  then  averred  that  the  corporation  had  deputed 
and  appointed  a  reasonable  number  of  coal-meters, 
of  whom  the  plaintiff  was  one.  The  pleas  traversed 
the  right  of  the  corporation  to  weigh  the  coals  and 
the  appointment  of  the  plaintiff  as  a  coal-meter. 
Evidence  was  given  of  a  custom  of  measuring  all 
coals  imported  into  the  port  of  L  before  the  1st  of 
January  1836,  and  that  after  that  date  the  corpora- 
tion ordered  that  the  coal-meters  should  be  paid  a 
sum  per  ton  on  the  coals  weighed  instead  of  per 
chaldron  as  before,  and  that  subsequent  to  the  1st 
of  January  1836  the  coal-meters  had  weighed  the 
coals  instead  of  measuring  them.  In  proof  of  the 
plaintiff's  appointment  an  entry  in  the  corporation 
books,  stating  that  he  was  appointed  a  coal-meter, 
was  put  in.  The  entry  was  in  the  form  always 
made  respecting  the  appointment  of  coal-meters. 
There  was  no  evidence  of  any  appointment  of  the 
plaintiff  under  the  seal  of  the  corporation.  The 
plaintiff  had  acted  as  coal-meter  for  many  years  : 
— Held,  that  the  right' of  the  corporation  by  custom 
by  means  of  their  deputies  to  measure  all  coals 
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imported  into  the  port  was  not  converted  into  a 
right  to  weigh  them  by  the  statute  5  &  6  Will.  4. 
c.  63.  Smith  v.  Cartwright,  20  Law  J.  Rep.  (n.s.) 
Exch.  401;  6  Exch.  Rep.  927. 

Held,  also,  that  as  the  coal-meter  claimed  fees  for 
hia  own  benefit  by  the  custom,  he  was  an  officer  and 
not  a  mere  servant  of  the  corporation;  that  the 
appointment  therefore  ought  to  have  been  under  the 
seal  of  the  corporation,  no  custom  being  alleged  of 
appointing  such  an  officer  without  deed.    Ibid. 

Patent  fuel,  an  article  composed  of  coal-dust 
mixed  with  13  per  cent,  of  pitch  and  lime,  is  not 
liable  to  the  duties  imposed  upon  "  coals"  imported 
into  the  port  of  London,  by  the  statute  1  &  2  Will.  4. 
c.  Ixxvi.  ss.  23,  60.  (continued  by  the  1  &  2  Vict. 
c.  ci.),  notwithstanding  that  there  is  no  purpose  to 
which  coal-dust,  without  mixture  of  pitch  and  lime, 
could  not  also  be  applied.  Mayor  of  London  v. 
ParHmon,  10  Com.  B.  Rep.  228. 


COIN. 


[See  Stat.  16  &  17  Vict.  i;.  102.] 

The  prisoner  in  payment  for  some  goods  at  a  shop, 
put  down  on  the  counter  a  counterfeit  shilling.  The 
shopman  took  it  up  and  said  that  it  was  bad.  The 
prisoner  then  quitted  the  shop,  leaving  the  coin 
there: — Held,  that  the  prisoner  had  "uttered  and 
put  off"  the  counterfeit  shilling  within  the  meaning 
of  the  statute.  Regina  v.  Welch,  20  Law  J.  Rep. 
(N.s.)  M.C.  101. 

An  accessory  before  the  fact  in  a  misdemeanour, 
though  absent  at  the  commission  of  the  offence, 
may  be  indicted  and  convicted  as  a  principal. 
There  is  no  exception  to  this  rule  in  the  case  of 
uttering  bad  money.  Segima  v.  Greetmood,  21  Law 
J.  Rep.  (N.s.)  M.C.  157. 

On  an  indictment  for  uttering  a  counterfeit  crown 
piece  knowing  it  to  be  counterfeit,  proof  that  the 
prisoner,  on  a  day  subsequent  to  the  day  of  such 
uttering,  uttered  a  counterfeit  shilling,  is  admissible 
to  prove  the  guilty  knowledge  of  the  prisoner. 
Begma  v.  Pouter,  24  Law  J.  Rep.  (n.s.)  M.C.  134; 
1  Dears.  C.C.R.  456. 


COLLEGE. 

[See  University.] 

King  James  I.  by  a  charter  in  1619,  granted  to 
E  A  licence  to  found  a  college,  which  should  consist 
of  one  master,  one  warden,  four  fellows,  six  poor 
brethren,  six  poor  sisters  and  twelve  poor  scholars, 
to  be  maintained,  &c.  according  to  such  ordinances, 
&c.  as  should  be  made  by  the  said  E  A,  with  power 
to  the  said  E  A  to  make  ordinances,  &c.  for  the 
maintenance,  rule,  government,  &c.  of  the  said 
master,  warden,  &c.,  which  should  be  a  body  corpo- 
rate. E  A  by  deed  in  1619  created  the  college,  to 
consist  of  the  several  persons  named  in  the  charter, 
and  by  an  indenture  dated  in  1620,  he  endowed  the 
college  with  lands  in  three  parishes.  By  an  instru- 
ment made  in  1626,  E  A  by  virtue  of  the  power 
given  to  him  by  the  charter,  made  certain  ordinances, 
&c.  for  the  government  of  the  said  college.  These 
ordinances  provided  that  the  churchwardens  of  the 
three  parishes  where  the  college  lands  were  situate 


should  be  assistants  to  the  master,  warden  and  fel- 
lows of  the  said  college  in  the  governing  thereof,  and 
gave  them  power  to  elect  the  poor  brethren,  sisters 
or  scholars  from  the  parishes  to  which  they  respec- 
tively belonged.  They  also  provided  that  if  the 
place  of  warden  should  be  void,  "  the  master,  aash- 
iants  and  fellows"  should  go  into  chapel  and  "  proceed 
to  the  election  of  a  new  warden,"  and  that,  after  the 
senior  fellow  had  read  the  statutes  relating  to  the 
person  to  be  elected,  "the  electors  should  make 
the  said  election  indifferently,"  &c.  If  both  the 
places  of  master  and  warden  should  be  void  at  one 
time,  notice  was  to  be  given  by  the  senior  fellow  to 
the  assistants  to  repair  to  the  college  within  three 
days  "  to  join  with  the  fellows  in  the  election  of  a 
new  master,  which  should  be  in  all  points  as  he 
formerly  described  in  the  election  of  a  warden."  The 
assistants  had  always,  from  the  foundation  of  the 
college,  been  accustomed  to  vote  at  the  elections 
of  wardens: — Held,  first,  that  by  these  ordinances, 
coupled  with  the  invariable  usage,  the  assistants  had 
a  voice  in  the  election  of  a  warden;  and,  secondly, 
that  E  A,  although  he  could  not  alter  the  constitu- 
tion of  the  college,  had  power  to  give  the  assistants, 
who  were  not  members  of  the  corporation,  a  right  of 
voting  for  a  corporate  officer;  and,  thirdly,  that  the 
lapse  of  time  after  the  foundation  of  the  college  did 
not  take  away  his  right  to  make  such  an  ordinance. 
Regina  v.  the  Master,  Pellows,  and  Assistants  of 
the  College  of  God's  Giftin  Dulwich,  21  Law  J.  Rep. 
(h.s.)  Q.B.  36;  17  Q.B.  Rep.  600. 


COLONY. 

[See  Stats.  15  &  16  Vict.  c.  39—18  &  19  Vid^ 
cc.  54,55,  56,  91.  And  see  The  Bank  of  Australasia 
V.  Nias,  title  Action  (A)  (c).] 


COMMISSION  TO  ASCERTAIN  BOUN- 
DARIES. 

By  agreement,  dated  in  1634,  the  Earl  of  P, 
owner  of  the  R  estate,  agreed  to  pay  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
P  a  yearly  rent  of  61.  for  certain  charity  lands  be- 
longing to  the  parish,  which  were  lying  intermixed 
with  his  estate,  and  to  set  out  sufBcient  land  of  a 
better  value  for  performance  thereof,  which  he 
should  either  tie  for  the  said  yearly  rent,  or  other- 
wise assure  and  convey  to  such  persons  as  should  be 
nominated  to  be  feoffees  in  trust  for  the  same.  No 
land  appeared  to  have  been  set  out  or  assured  in 
accordance  with  this  agreement,  and  the  successive 
owners  of  the  R  estate  continued  to  pay  the  rent  of 
6/.;  but  in  the  course  of  time  the  estate  became 
greatly  subdivided,  and  upon  a  division  and  settle- 
ment of  the  property  in  1786  a  portion  thereof  was 
conveyed  to  the  person  through  whom  the  present 
owner  claimed  it.  Upon  the  title-deeds  of  this 
portion  the  annual  payment  of  61.  was  recited  to  be 
due  to  the  parish  of  P;  and  the  owners  of  the  other 
portions  were  indemnified  against  the  payment. 
The  portion  of  the  estate  which  as  between  the 
several  owners  was  liable  to  the  payment  was  bought 
by  the  father  of  the  present  owner.  The  6i  was 
regularly  paid  by  the  purchaser  and  by  the  present 
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owner  when  he  came  into  possession,  and  a  receipt 
for  the  money  was  expressed  to  be  "  for  rent  of 
parish  lands."  Upon  an  information  filed  at  the 
relation  of.  the  churchwardens  and  overseers  of  the 
parish,  charging  that  the  boundaries  had  been  con- 
fused, and  praying  for  a  commission  to  set  out  the 

parish  lands,  or  other  lands  of  equal  value, Held, 

first,  that  the  agreement  of  1634  did  not  amount  to 
a  sale  of  the  lands  in  consideration  of  a  rent^charge, 
but  with  the  entries  and  receipts  conclusively  estab- 
lished a  tenancy  from  year  to  year,  at  a  rent  of  61. 
Secondly,  that  the  want  of  privity  between  the  suc- 
cessive owners  did  not  preclude  the  right  of  the 
parish  to  a  commission  to  ascertain  boundaries. 
Thirdly,  that  the  acceptance  by  the  defendant's 
father  of  the  receipt  for  rent  was  a  sufiScient  admis- 
sion not  only  that  the  money  was  payable  as  rent, 
and  not  as  a  rent-charge,  but  also  that  the  portion 
of  the  property  held  by  him  comprised  the  land 
subject  to  the  rent.  Attorney  General  v.  Stephens, 
2i  Law  J.  Rep.  (n.s.)  Chanc.  694j  1  Kay  &  J.  724. 


COMMITMENT. 

[See  Inferior  Court — Insolvent — Justice  of 
THE  Peace.] 


COMMON. 
[See  Inclosube.] 

(A)  Claim  to,  and  Rights  of  Commoners. 

(B)  Encroachments. 

(A)  Claim  to,  and  Riqhts  of  Commoners. 

A  commoner  may  pull  down  a  building  wrong- 
fully erected  upon  the  common,  and  which  prevents 
his  exercising  his  right'  as  fully  as  he  otherwise 
might,  provided  he  does  no  unnecessary  damage. 
Davies  v.  Williams,  20  Law  J.  Rep.  (n.s.)  Q.B. 
330;  16  Q.B.  Rep.  S46. 

To  a  declaration  which  charged  a  pulling  down  a 
dwelling-house  in  which  the  plaintift^  was  then  actu- 
ally inhabiting,  a  plea  justifying  the  abatement  of 
the  house  by  a  commoner  as  a  nuisance  wrongfully 
erected  upon  the  common,  alleged  that  the  defendant 
Jiad  notice  and  was  requested  to  remove  his  house, 
which  he  refused  to  do : — Held,  that  the  plea  was  an 
answer  to  the  action.     Ibid. 

Where,  to  an  action  of  trespass,  a  claim  of  right 
acquired  by  thirty  years'  user  without  interruption 
is  set  up  extending  over  a  space  larger  than,  but  in- 
cluding, the  locus  in  guo,  and  an  interruption 
acquiesced  in  for  a  year  is  shewn  to  have  existed  as 
to  the  locus  in  quo,  but  as  to  no  other  part  of  the 
space  over  which  the  right  is  claimed,  the  right 
under  2  &  3  Will.  4.  c.  71.  is  disproved  as  between 
the  parties  to  the  action,  and  afi'ords  no  justification 
of  the  trespass  complained  of.     Ibid, 

An  interruption  of  a  right  acquired  by  user  within 
the  meaning  of  2  8f  3  Will.  4.  c.  71.  s.  4.  may  be 
caused  by  the  act  of  a  stranger,  and  not  the  owner 
rf  the  servient  tenement.  Ibid. 
-^"  A  plea  claimiflg  an  immemorial  right  of  common 
by  pretenfition  in  the  occupiers  for  the  time  being  of 
DiOKST,  1850—1855. 


a  messuage  is  bad  in  substance,  and  cannot  be  sup- 
ported even  after  verdict.     Ibid. 

Trespass  for  breaking  and  entering  a  close  of  the 
plaintiiF,  and  breaking  down  a  wall.  Pleas,  justifying 
the  alleged  trespass  under  the  exercise  of  a  right  of 
common  of  turbary  enjoyed  by  prescription  in,  upon, 
and  throughout  Gidley  Common,  whereof  the  said 
close  in  which,  &c.  was  parcel,  and  from  which  it 
had  been  wrongfully  inclosed.  Replications,  tra- 
versing the  "said  common  of  turbary  in,  upon,  and 
throu^out  the  said  close  in  which,  &c.  modo  et 
formd."  Common  of  turbary  had  existed  and  had 
been  exercised  over  Gidley  Common  generally;  but 
with  respect  to  the  spot  in  question,  before  it  was 
inclosed,  the  jury  found  that  within  living  memory 
it  had  not  been  capable  of  growing  turf  for  fuel,  or 
anything  in  the  nature  of  turf: — Held,  that  under 
the  issues  raised,  the  exercise  of  the  right  over  the 
common  generally  was  admissible  evidence,  from 
which  it  might  have  been  inferred  that  the  original 
presumed  grant  extended  to  the  locos  in  quo,  and 
that  the  defendants  were  not  tied  down  to  shew  an 
actual  exercise  of  the  right  over  the  particular  spot; 
but  that  such  inference  could  not  be  made,  when  it 
appeared  in  efi^ct  that  from  time  immemorial  it  had 
been  impossible  to  exercise  the  right  over  the  locus 
in  qtw.  Pewrdon  v.  Underhill,  20  Law  J.  Rep. 
(N.s.)  Q.B.  133;  16  Q,.B.  Rep.  120. 

Where  a  manor  was  part  of  a  royal  forest,  and 
the  Crown  had  the  right  to  turn  deer  upon  the 
wastes  to  an  unlimited  extent,  but  for  upwards  of  , 
twenty  years  no  deer  had  been  seen  there,  and  the 
lord  of  the  manor  enclosed  a  portion  of  the  waste, 
— Held,  that,  in  determining  whether  sufficient  com- 
mon was  left,  the  right  of  the  Crown  was  not  to  be 
taken  into  consideration.  Ztike  v.  Plaxton,  24  Law 
J.  Rep.  (n.s.)  Exch.  62,-  10  Exch.  Rep.  196. 

(B)  Enoboachmehts. 

Where  a  tenant  encloses  a  portion  of  land  which 
does  not  belong  to  his  landlord,  and  occupies  it  for 
upwards  of  twenty  years  with  and  as  parcel  of  the 
demised  premises,  the  presumption  at  the  expiration 
of  the  lease  is,  that  as  against  the  tenant  it  is  included 
in  the  tenancy,  and  not  that  the  encroachment  was 
made  for  the  benefit  of  the  landlord.  This  pre- 
sumption is  one  of  fact,  not  of  law.  Andi'ews  v. 
Hailes,  22  Law  J.  Rep.  (n.s.)  Q.B.  409;  2  E.  &  B. 
349. 

The  defendant  being  tenant  from  year  to  year  to 
the  plaintiff'  (who  was  not  lord  of  the  manor)  of  a 
house  and  land  abutting  on  a  highway,  enclosed  a 
piece  of  the  waste  lying  on  the  opposite  side  of  the 
highway,  and  built  thereon  a  bakehouse  and  other 
buildings,  which  he  held  and  used  together  with  and 
for  the  purposes  of  his  occupation  of  the  demised 
premises,  without  paying  any  increased  rent,  for  more 
than  twenty  years.  He  was  always  rated  separately 
for  the  house  and  land,  and  for  the  bakehouse,  &c. : 
— Held,  that  at  the  expiration  of  the  tenancy  it  was 
to  be  presumed  that  the  defendant  held  the  bake- 
house, &c.  as  part  of  the  demised  premises,  and  that 
the  plaintiff  was,  therefore,  entitled  to  recover  them 
in  ejectment.    Ibid. 

Where  by  a  deed  reciting  that  several  persons, 

parties  of  the  first  part,  had  encroached  on  a  Common 

and  enclosed  land,  and  built  cottages,  those  parties 

jointly  conveyed  all  their  interest  in  the  land  and 
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cottages  to  trastees  for  the  commonere,  reserving  to 
themselves  the  right  to  occupy  the  premises  respec- 
tively for  the  lives  of  themselves  and  their  wives, 
paying  Is.  a  year  to  A  B,  one  of  the  trustees : — 
Held,  first,  that  one  conveyance  stamp  was  sufficient, 
there  being  a  community  of  the  same  subject-matter 
as  to  all  the  parties  of  the  first  part.  Secondly,  that 
the  proviso  for  the  occupation  by  the  grantors  during 
their  own  and  their  wives'  lives  was  not  a  re-grant 
requiring  a  second  stamp.  Doe  d.  Oroft  v.  Fidbury, 
23  Law  J.  Rep.  (n.s.)  C.P.  57;  14  Com.  B.  Rep. 
304. 

One  of  the  grantors,  after  the  date  of  the  con- 
veyance, and  while  he  was  in  the  possession  of  part 
of  the  premises  conveyed,  made  fresh  encroach- 
ments on  the  waste : — Held,  that  it  must  be  taken, 
in  the  absence  of  clear  evidence  to  the  contrary, 
that  he  took  the  land  for  the  aggrandisement  of  the 
estate,  and  that  it  was  part  of  the  estate  at  the  deter- 
mination of  the  tenancy — confirming  Andrews  v. 
Mailes.    Ibid. 


COMPANY. 

[For  Banking  Companies,  see  Banker  and 
Banking  Compant — Canal  Companies,  see  Canai 
AND  Canal  Company — Mining  Companies,  see  Mine 
— Limited  Liability  Companies,  see  Stat.  18  &  19 
Vict.  c.  133 — As   to   compensation,   see  Lands 

Clauses  Consolidation  Act For  matters  relating 

to  the  construction  of  railways,  crossing  roads,  &c., 
see  Railway — As  to  service  of  writ  of  summons 
«n  railway  companies,   see    Pbactiob.      And   see 

Companies  Clauses  Consolidation  Act Land 

Tax — Use  and  Occupation.] 

•l.— RAILWAY  AND  OTHER  INCOR- 
PORATED COMPANIES. 

2.— JOINT- STOCK  COMPANIES. 

3.— DISSOLUTION  AND  WINDING  UP 
OF  COMPANIES. 

4.— EXECUTION  AGAINST  SHARE- 
HOLDERS. 


(G)  Powers,  Duties  and  Liabilities  of  Com- 
panies. 
(a)  As  to  Shareholders  generally. 
( J)  As  to  other  Persons  generally. 
( c )  Appropriation  of  Pimds. 
{d)  Compliance  with  deposited  Plans. 

(e)  Making  and  completing  the  Lime. 

(f)  Making  and  maiAitaim/ng  Fences, 
{g)  On  opening  the  Line. 

{h)  Covenant  to  compensate  for  Lamds, 

(i)  Making  amd  enforcimg  Bye-laws. 

(j )  Distraining  Uncertificated  Engines. 

(k)  Amalgamaiion. 

(l)  Acts  of  Servanis. 

{m)  Contracts  generally. 

(n)  Traffic  and  Toll  Agreements. 

(o)  Leasing  amd  worhmg  Contracts. 
(H)  Powers,    Duties    and   Liabilities    op 

Directors. 
(I)  Liability  of  Provisional  Committee-mem. 

(a)  For  Deposit. 

(b)  Upon  Insufficiency  of  Funds. 

(c)  For  Contribution. 
(J)  Borrowinq  Powers. 


(B) 


S.—JOINT.STOCK  COMPANIES. 

(A)  Registration. 

(a)  When  necessary. 

(b)  Provisional  Begist/ratum. 

( c )  Complete  Registration. 

(1)  Deed  of  Settlement. 

(2)  Certificate  of. 
Directors 

(a)  Power  to  contract. 

(b)  Rights  and  Liabilities. 

(C)  Shares. 

(a)  Certificate  of  Proprietorship. 

(b)  Sale  of. 

( c )  Tranter  of. 

(D)  Investment  op  Money  paid  into  Court. 
fE)  Appropriation  of  Funds. 

(F)  Dividends. 


i.— RAILWAY  AND  OTHER  INCORPORATED 
COMPANIES. 

(A)  Statutes,  Construction  of. 

(B)  Charter  op  Incorporation. 

(C)  Registration  of  [See^orf,  3_(A)  (6)]. 

(D)  Shares. 

(a)  Register  of  ShM-eholders. 
(6)  Tramsfer. 

(1)  In  general. 

(2)  Compellvng  Fegistration  of. 
(c)  Forfeitu/re. 

(E)  Dividends. 

(F)  Calls. 

(a)  Form  and  Validity,  in  general. 
(5)  Who  liable,  in  general, 
(c)  Infants, 
{d)  Trustees. 

(e )  Power  to  make. 

(f)  Actio'ns  for. 

(1)  Limitation  of  Time  for  suing. 

(2)  Declaration. 


3.— DISSOLUTION   AND    WINDING    UP  OF 
COMPANIES. 

(A)  ■\}''hen    and    to    what    Companies    the 

Winding-up  Acts  will  be  applied. 

(a)  In  general. 

(b)  Railway  Companies. 

(c)  Clubs. 

(d)  Loan  Societies. 

{ e)  Pending  Suit  for  minding  v/p. 

(B)  Order  for  winding  up. 
(a)  On  whose  Petition  made. 
(6)  Effect  of. 

(C)  Interim  Manager. 

(D)  Official  Manager. 

(E)  Funds. 

(a)  Misapplication  of . 

(b)  Distribution  of . 

(F)  Compromise. 

(6)  Aotioks  and  Suits  against  the  Company 

OB  CoNTftlBUTOUIES. 
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(H)  Claims. 

(a)  In  general. 

(b)  Advamces  by  Directors. 

( c)  Solicitors''  Bills. 

(d)  Salaries. 

(e)  Costs  of  obtaining  Act  of  Parliament. 
If)  Policies. 

(g)  Advertisements. 

(h)  When  barred  by  Statute  of  Limitatiuns. 

(I)  CONTRIBOTORIES. 

(a)  Who  may  be. 

( I )  Directors: 

(  2 )  Provisional  Oomndttee-men. 
{ 3 )  Devisees, 
( i )  Trustees. 
1 5 )  Executors. 
( 6 )  Sankrupts. 
( 7  )  Allottee  of  Shares. 
( 8  )  Persons  accepting  Shares. 
( 9  )  Former  Holder  of  Sha/res. 
(10)  Adventwrer  who  had  reUnguished 
his  Shares. 

(II)  Where  Shares  have  been  forfeited. 

(12)  Transferor  wilder  irnxdid  Transfer 

of  Shares. 

(13)  Tramsferee  of  Shares. 

(14)  Where  Object  of  Company  altered. 
(6)  Extent  of  lAahility  of . 

(1)  In  general. 

(2)  Debts  and  Losses  befwe  Tramsfer. 

(3)  Borrowed  Money  and  Advances, 
(i)  Ouarantie  to  return,  Deposit. 

(5)  Costs  of  Winding  up. 

(c)  Bights  of. 
(J)  Calls. 
(K)  Actions. 
(L)  Practice. 

(o)  Wimdi/ng  vip  in  Chambers. 

(b)  Advertisement  of  Petition. 

(c)  Rehea/ring. 

(d)  Appeal, 

( e)  Order  to  stay  Proceedings. 
(/)  Discharging  the  Order. 

(gj  Form  of  Master's  Certificate, 
(h)  Seviewing  Master's  Seport. 
li)  Proof  of  Debt, 
{j)  Service  of  Notice, 
(k)  Costs  of  Witnesses. 


4.— EXECUTION  AGAINST  SHARE- 
HOLDERS. 

(A)  Railway  and  other  Incorporated  Com- 

panies. 

(B)  Joint-Stock  Companies. 

(C)  Limited  Liability  Companies. 


i.  RAILWAY  AND  OTHER  INCORPORATED 
COMPANIES. 

(A)  Statutes,  Cokstbuction  of. 

The  European  and  American  Electric  Printing 
Telegraph  Company's  Act  (14  &  15  Vict.  u.  13S. 
s.  37.)  provides  that  the  company  may  lay  down 
and  place  their  pipes,  &c.  under  any  public  roads, 
streets,  and   highways,  and  along   or  across  such 


places  for  the  purpose  of  the  telegraph,  and  break 
up  the  pavement  or  soil  for  that  purpose  ;  but  that 
nothing  in  this  provision  contained  shall  extend  to 
any  railway  or  canal,  except  that  it  shall  be  lawful 
for  the  company  to  carry  their  wires,  pipes,  &c. 
"  directly,  but  not  otherwise,  across  any  railway  or 
canal."  The  South-Eastern  Railway  Company,  in 
pursuance  of  the  provisions  of  their  act,  had  carried 
their  railway  on  a  level  across  a  part  of  the  public 
highway  in  the  city  of  Canterbury,  the  public  having 
the  full  use  of  the  highway,  except  when  the  trains 
were  passing : — Held,  that  the  highway  was  not  a 
highway  within  the  meaning  of  the  European  and 
American  Electric  Printing  Telegraph  Company's 
Act,  and  that  it  was  an  act  of  trespass  to  dig  and 
bore  under  the  railway  for  the  purpose  of  carrying 
the  telegraph  under  the  spot  where  the  railway 
crossed  the  highway.  The  Sovih-Eastem  Bail.  Co. 
V.  the  Ev/ropeam,  a/nd  American  Electric  Priati/ng 
Tdegrafph  Co.,  23  Law  J.  Rep.  (n.s.)  Exch.  113;  9 
Exch.  Rep.  363. 

A  market  company  obtained  a  special  act,  the 
preamble  of  which  recited  that  a  convenient  site 
might  be  obtained,  between  certain  streets  on  the 
east  and  certain  other  streets  on  the  west,  and  which 
enacted  that  the  Market  and  Fairs  Clauses  Act  was 
incorporated  therewith.  The  24th  section  autho- 
rized the  erection  of  a  market-house  on  land  de- 
scribed in  the  deposited  plans,  and  by  the  25th  the 
company  were  enabled  to  alter  and  widen  streets  in 
the  way  pointed  out  on  the  deposited  plans,  and  by 
the  30th,  to  buy  additional  lands,  not  exceeding  two 
acres.  A  B  was  the  owner  of  land  on  the  west  side 
of  one  of  the  streets  on  the  western  boundary  of  the 
area  spoken  of  in  the  preamble,  and  his  land  was 
described  in  the  deposited  plans,  but  it  did  not 
thereby  appear  that  more  was  intended  to  be  taken 
than  enough  to  widen  one  of  the  streets  named  in 
section  25.  The  company  proceeded  to  take  the 
whole  land  of  A  B  compulsorily,  and  to  build  upon 
it  a  covered  building,  in  addition  to  the  market- 
house  authorized  by  section  24,  whereupon  A  B  filed 
his  bill  for  an  injunction,  which  was  granted,  the 
Master  of  the  Rolls  deciding  that  the  company  could 
only  erect  one  market-house,  and  not  two,  and  that 
on  the  east  side;  and  that  although  the  preamble 
could  not  controul  the  enactments,  it  might  be  re- 
sorted to  to  remove  obscurity.  The  company  ap- 
pealed : — Held,  that  as  the  land  of  the  plaintiff  was 
described  in  the  plan,  and  as  therefore  it  might  be 
wanted,  the  company  were  authorized  to  take  it ; 
and  as  by  the  general  act  "  the  singular  may  mean 
the  plural,"  the  company  were  not  restricted  by  the 
word  "  market-house ";  that  the  enactments  of  the 
special  act  did  not  require  a  reference  to  the  pre- 
amble to  explain  them,  and  the  injunction  must  be 
dissolved,  the  company  being  the  proper  judges  of 
what  lands  were  necessary  for  the  works.  Bicha/rds 
v.  the  Scarborough  Public  Market  Com/pany,  23 
Law  J.  Rep.  (n.s.)  Chanc.  110. 

Powers  were  conferred  by  act  of  parliament  on  a 
harbour  company  to  execute  certain  works,  with 
authority  to  raise  money  by  mortgage  of  the  same; 
but  the  act  required  that  all  mortgages  and  transfers 
of  them  should  be  indorsed  by  the  clerk  of  the  com- 
pany, or  otherwise  should  be  void.  The  company 
borrowed  money,  but  the  mortgages  and  the  subse- 
quent transfers  were  not  indorsed.    The  interest  fell 
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into  airear.  The  company  borrowed  money  of  the 
Exchequer  Loan  Commissioners ;  and  by  an  agree- 
ment, executed  at  the  same  time,  the  prior  mort- 
gagees agreed  that  the  Commissioners  should  have 
priority  as  to  interest  over  the  interest  on  the  prior 
mortgages,  and  as  to  principal  over  the  principal  of 
these  prior  mortgages.  The  Commissioners,  on  the 
interest  becoming  in  arrear,  entered  into  possession 
and  took  the  tolls,  &c. ;  and,  acting  under  the 
powers  of  several  public  acts  of  parliament,  under 
some  or  one  of  which  they  had  powers  of  sale  over 
property  mortgaged  to  them  in  default  of  payment 
of  interest  on  the  money  advanced  by  them,  sold 
the  mortgaged  property  to  a  railway  company.  In- 
terest on  the  prior  mortgages  fell  into  arrear  in 
1818;  and  in  1831  the  treasurer  of  the  company 
wrote  to  the  holder  of  prior  mortgage  securities, 
treating  him  as  holder  thereof,  and  expressing  regret 
at  the  non-payment  of  interest.  The  owner  of  some 
of  the  original  mortgages,  who  was  also  transferee  of 
others,  bequeathed  the  same,  and  the  legatee  filed  a 
bill  to  enforce  the  agreement  as  to  priority,  and  one 
of  the  Vice  Chancellors  made  a  decree  accordingly 
in  the  plaintiff's  favour.  On  appeal,  alErming  the 
decision  of  the  Court  below, — Held,  that  the  Com- 
missioners had  no  power  to  sell  discharged  from  the 
prior  morfgages  ;  that  the  railway  company  pur- 
chased with  notice  of  the  want  of  their  indorsement, 
and  had  treated  them  as  valid;  that  the  letter  was 
sufficient  acknowledgment  to  take  the  case  out  of 
the  operation  of  the  Statute  of  Limitations,  3  &  4 
Will.  4.  u.  27;  and  that  the  plaintiff  was  entitled  to 
an  account  of  the  tolls,  &c.  while  the  Commissioners 
and  their  purchasers  had  been  in  possession.  Jm'tin 
V.  the  South-Eastern  Rail.  Co.,  24  Law  J.  Rep. 
(n.s.)  Chanc.  343;  6  De  Gex,  M.  &  G.  270;  2  Sm. 
&  G.  48. 

The  effect  to  be  given  to  such  clauses  as  that  render- 
ing deeds  void  for  want  of  indorsement  or  other  formal 
matters,  depends  miich  on  the  purpose  of  the  act 
in  which  they  are  contained;  and  if  the  act  be  one 
of  general  public  concern,  they  are  to  be  construed 
largely,  to  defeat  the  mischief  which  the  act  is  in- 
tended to  prevent;  but  if  the  act  be  not  such,  then 
the  effect  to  be  given  to  such  provisions  is  to  be 
limited  by  the  purpose  for  which  they  are  inserted. 
Ibid. 

By  a  local  and  personal  act  transfers  of  debentures 
were  to  be  by  indorsement,  by  deed,  and  in  a  given 
form,  and  were  to  be  entered  in  the  books  of  the 
company,  and  "  after  such  entry,  biU  not  till  then, 

the  assignee  was  to  be  entitled  to  the  benefit " : 

Held,  that  this  did  not  apply  to  a  transfer  by  act  of 
law  as  in  the  case  of  bankruptcy.  Lane  v.  Smith, 
14  Beav.  49. 

(B)  Charter  of  Incoeporation. 

A  charter  of  incorporation  was  granted  by  the 
Crown  to  certain  persons  to  form  a  company  for  the 
purpose  of  purchasing  and  making  a  profit  of  lands 
and  of  working  mines  in  the  island  of  L,  &c.  It 
directed  that  100,000/.,  half  the  intended  capital  of 
the  corporation,  should  be  subscribed  within  twelve 
months,  and  50,0001  of  it  paid  up  within  the  same 
period;  and  that  the  corporation  should  not  begin 
business  until  it  should  have  been  certified  to  the 
Board  of  Trade,  by  three  directors,  that  the  required 
capital  had   been  subscribed  and  the  50,000t  paid 


up.  There  were  other  directions  respecting  the 
preparing,  executing,  and  depositing  a  deed  of  settle- 
ment. Then  followed  a  proviso  to  the  effect  that  if 
the  corporation  should  fail  to  enter  into,  execute, 
and  deposit  the  deed  of  settlement  within  the  time 
prescribed,  or  "  shall  not  comply  with  any  other  the 
directions  and  conditions  in  our  said  letters  patent 
contained,  it  shall  be  lawful  for  us,  our  heirs  or  suc- 
cessors, to  revoke  and  make  void  our  said  royal 
charter,  and  every  clause,  matter  and  thing  therein 
contained,  either  absolutely  or  under  such  terms  and 
conditions  as  we  or  they  shall  think  fit."  A  second 
proviso  empowered  the  Crown,  at  any  time  after  the 
expiration  of  twenty-one  years,  to  revoke  and  make 
void  the  charter  or  add  modifications  or  conditions. 
The  charter  concluded  with  a  statement  that  it  was 
granted  on  the  express  condition,  that  the  corpora- 
tion should  conform  to  the  directions  of  a  Secretary 
of  State  with  regard  to  their  intercourse  and  dealings 
with  foreign  powers.  The  company  commenced 
business  without  having  50,0001.  of  their  capital 
paid,  but  three  directors  of  the  company  had  know- 
ingly sent  in  a  certificate  to  the  Board  of  Trade, 
falsely  stating  that  it  had  been  paid  up : — Held,  by 
some  of  the  Judges,  that  the  sending  in  the  false  cer- 
tificate was  a  breach  of  a  condition  in  the  charter : 
by  others,  that  though  not  a  breach  of  a  condition, 
it  was  a  misuser  and  abuse  of  their  franchise  by  the 
corporation;  but  that  on  either  view  the  sending  the 
certificate  and  commencing  business  without  the 
prescribed  capital  rendered  the  charter  liable  to  for- 
feiture. Held,  by  all  (excepting  Parke,  £.),  that 
the  first  proviso  did  not  limit  the  power  of  repealing 
the  charter  by  scire /acias,  but  was  intended  (though 
possibly  without  effect)  to  give  the  Crown  an  addi- 
tional power  of  revocation  ;  consequently,  that  a 
party  aggrieved  might,  on  the  fiat  of  the  Attorney 
General,  proceed  by  scire  facias  to  repeal  the  char- 
ter without  having  previously  obtained  a  revocation 
of  it  by  the  Crown  under  the  Great  Seal  or  sign 
manual.  Pa/rlce,  £.,  however,  was  'of  opinion  that 
the  non-payment  of  the  capital  and  the  giving  the 
false  certificate  were  breaches  of  directions  and  con- 
ditions in  the  charter;  that  by  the  proviso  it  became 
necessary  for  a  party  seeking  to  avoid  the  charter 
for  such  breaches  to  obtain  first  »  revocation  in 
writing  under  the  Great  Seal  or  sign  manual ;  and 
that  it  was  lawful  for  the  Crown  to  annex,  such  a 
condition  to  the  charter.  UTie  Eastern  Archipelago 
Co.  V.  tJie  Queen  (in  error),  23  Law  J.  Kep.  (h.s.) 
Q.B.  82;  2  E.  &  B.  857. 

A  power  for  a  corporation  to  accept  and  take,  and 
for  persons  to  give,  for  its  benefit,  real  estate,  not- 
withstanding the  Statutes  of  Mortmain,  and  so  far  as 
they  are  not  restrained  by  law,  is  a  power  for  the  cor- 
poration to  take  land,  provided  the  grant  is  made  in 
the  form  prescribed  by  the  Statutes  of  Mortmain. 
Robinson  v.  the  Governor  of  the  London  Hospital, 
22  Law  J.  Rep.  (n.s.)  Chanc.  754;  10  Hare,  19. 

A  subsisting  charter  of  incorporation  is  valid  until 
it  is  impeached  and  disturbed;  and  the  rights  of 
parties  under  it  are  to  be  dealt  with  by  the  Court, 
irrespectively  of  what  might  be  the  result  of  fiiture 
proceedings  by  the  Attorney  General  or  the  Crown 
to  set  it  aside.     Ibid. 

Semble — That  the  annual  income  of  the  corpora- 
tion of  the  London  Hospital  is  not  limited  by  its 
charter  to  4,000/.     Ibid. 
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Senible That  the  shares  of  the  London  Assurance 

Company  and  Bank  of  England  stock  are  personalty. 
Ibid. 

The  subscription  contract. of  a  projected  banking 
company,  after  reciting  that  the  capital  was  agreed 
to  consist  of  l,000,000t,  with  power  to  increase  it  to 
3,000,0002.,  and  that  application  had  been  made  to 
the  Crown  for  a  charter  nominating  certain  persons 
directors  until  the  charter  should  be  obtained,  with 
power  for  them  to  arrange  the  terms  of  the  charter 
in  such  manner  as  they  should  think  necessary  in 
compliance  with  the  requisition  of  the  government, 
and  to  narrow  or  extend  the  objects  of  the  company 
as  might  be  necessary.  When  the  charter  should 
have  been  sealed  the  directors  were  empowered  to 
prepare  a  deed  of  settlement,  and  to  call  for  the  first 
instalment  from  the  subscribers,  and  to  declare  a 
forfeiture  of  the  shares  of  any  subscribers  who  did 
not  execute  the  deed  of  settlement.  A  charter  was 
obtained  incorporating  the  company,  with  a  capital 
of  644,O0OJ.,  and  power  to  increase  it  to  1,000,000;. 
with  the  consent  of  the  Lords  of  the  Treasury.  A 
call  was  made  and  a  deed  of  settlement  prepared, 
reciting  the  charter,  the  call  and  its  payment  by  the 
parties  to  the  deed  of  settlement : — Held,  first,  that 
the  power  of  the  directors  was  not  terminated  on 
the  grant  of  the  charter;  secondly,  that  the  charter 
was  not  consistent  with  the  subscription  contract; 
thirdly,  that  the  call  was  properly  made;  fourthly, 
that  the  deed  of  settlement  was  binding  on  the  sub- 
scribers to  the  subscription  contract;  but,  fifthly, 
that  as  the  deed  of  settlement  made  the  payment  of 
the  call  a  requisite  preliminary,  and  the  subscription 
contract  did  not  make  non-payment  of  the  call  a 
ground  for  forfeiture,  the  directors  could  not  declare 
a  forfeiture  for  non-execution  of  the  deed  of  settle- 
ment. Norman  v.  MiteheU,  5  De  Gex,  M.  &  G. 
648;  19  Beav.  278. 

Upon  the  dissolution  of  a  chartered  company,  the 
distribution  of  its  assets  among  the  shareholders 
must  be  regulated  by  a  consideration  of  the  «ntiTe 
contract  inter  se  created  as  well  by  the  dealings  of 
the  company  as  by  the  terms  of  their  charter  and 
acts  of  parliament.  Somes  v.  Cv/rrie,  1  Kay  &  J. 
605. 

The  charter  of  the  New  Zealand  Company,  after 
reciting  that  100,000/.  had  been  subscribed  as  the 
company's  capital  by  paid-up  shares  of  25i.  each, 
and  that  200,0002.  more  was  to  be  raised,  de- 
clared that  the  capital  of  the  company  should  be 
300,0002.,  in  shares  of  2S2.  each,  of  which  at  least 
two-thirds  should  be  paid  up  within  twelve  months 
ftom  the  date  thereol^  but  that  the  charter  should 
be  ia  fuU  force  notwithstanding  the  remaining 
one- third  should  not  have  been  paid  up;  and  it 
provided  that  the  proprietors,  before  or  after  any 
9all,  might  pay  money  in  advance  upon  their  shares, 
and  that  the  company  should  pay  interest  upon  the 
monies  so  paid  in  advance,  and  that  every  shareholder 
should  be  entitled  to  the  "  profits  and  advantages" 
attending  the  capital,  in  proportion  to  the  number 
of  shares  held  by^him.  By  the  deed  of  settlement 
it  was  provided  that  the  concurrence  of  three-fourths 
of  the  shareholders  should  be  necessary  to  enable 
the  directors  to  make  calls.  The  company  after- 
wards raised  an  additional  100,0002.  by  8,000  252. 
shares,  on  which  only  122.  Ws.  was  pai<3.  They 
divided  profits  in  proportion  to  the  amount  actually 


paid.  On  the  dissolution  of  the  company,.^Held,  that 
the  assets  were  divisible  on  the  same  principle,  and 
that  the  shareholders  who  had  paid  up  262.  per 
ehare  were  not  entitled  to  have  122.  10s.  per  share 
first  paid  to  them,  nor  were  they  entitled  to  be  pai4 
interest  on  that  sum.     Ibid. 

(C)  Eeoistbation  ok. 
[Seei50S«,3— (A)  (6).] 

(D)  Shares. 

[Action  for  not  re-delivering,  see  Stock.] 

(a)  Register  of  Shareholders. 

The  prisoner  was  indicted  for  forging  a  transfer  of 
railway  shares  from  H  to  himself,  with  intent  to 
defraud.  It  was  stated  on  the  trial,  before  the 
Becorder  of  London,  by  a  witness,  that  the  shares 
had  been  transferred  to  H  without  consideration,  but 
no  evidence  of  a  transfer  was  given.  The  only 
evidence  of  H's  title  was  the  register  of  .shareholders 
in  which  his  name  was  inserted.  Objection  was  taken 
to  the  admissibility  of  the  register,  and  it  was  also  ob- 
jected that  the  transfer  to  H  should  have  been  proved. 
The  Recorder  overruled  the  objection,  and  told  the 
jury,  upon  the  question  of  the  intention  to  defraud, 
that  it  was  not  necessary  to  find  an  intent  to  defraud 
any  one  in  particular,  but  they  must  have  in  view 
some  person  who  could  be  defrauded,  so  that  the 
consequence  of  the  prisoner's  act  would  necessarily 
or  possibly  be  to  defraud  some  person,  and  it  was  for 
them  to  say  whether  as  H  would  be  the  person  to 
whom  the  dividends,  if  any  (of  which  there  did  not 
seem  to  be  much  probability),  would  legally  be  pay- 
able, he  might  not  have  been  defrauded  if  the  com- 
pany got  into  better  circumstances,  or  whether  the 
company  might  not  have  been  defrauded  if  they  had 
been  induced  by  the  forgery  to  insert  P's  name  on 
the  register,  and  had  made  a  call  (which  they  ap- 
peared about  to  do),  or  whether  any  person  might 
not  have  been  defrauded  if  induced  to  advance 
money  on  the  shares  in  anticipation  of  the  company 
coming  round,  and  on  the  faith  that  P  was  the  real 
owner  of  them : — Held,  that  though  the  register  did 
not  prove  H's  title  to  the  dividend,  it  was  admissible 
in  evidence;  that  it  was  not  necessary  to  prove  H's 
title  as  a  shareholder;  and  further,  that  the  direction, 
though  possibly  open  to  objection  in  some  respects, 
was  sufficient  considered  with  reference  to  the  intent 
to  defraud  H.  Begma  v.  Nash,  21  Law  J.  Rep. 
(N.s.)  M.C.  1 47 ;  2  Dears.  C.C.B.  493. 

The  register  of  shareholders  of  a  company  within 
the  Company's  Clauses  Consolidation  Act,  authenti- 
cated by  its  seal,  is  admissible  in  evidence  without 
any  proof  that  such  seal  was  afiixed  at  an  ordinary 
meeting  of  the  company  pursuant  to  the  9th  section. 
The  North-  Western  Bail.  Co.,  or  T/ie  London  and 
North.-  Western  Bail.  Co.  v.  M' Michael,  20  Law  J. 
Rep.  (U.S.)  Exch.  6;  5  Exch.  Rep.  865. 


(1)  In  general. 
The  holder  of  shares  in  an  incorporated  company 
under  the  operation  of  the  Companies  Clauses  Con- 
solidation Act,  8  c&  9  Vict.  c.  16,  is  not  entitled  to 
execute  an  effectual  transfer  by  deed  of  his  shares, 
until  all  calls  due  at  the  time  upon  such  shares  have 
actually  been  paid,  and  the  secretary  of  the  company 
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is  warranted  in  refusing  to  register  under  the  1 5th 
section,  a  deed  of  transfer  executed  whilst  calls 
remain  due.  Jie  EaU  v.  the  Norfolk  Estuary  Co., 
21  Law  J.  Rep.  (n.s.)  Q.B.  94;  nom.  Segina  v. 
~'  g,  17  a.B.  Rep.  645. 


(2)  Oompelling  Begistration  of. 

At  a  general  meeting  of  the  shareholders  of  a 
railway  company  a  resolution  was  passed  deferring 
the  construction  of  the  railway,  and  for  a  return  of 
lis.  per  share  of  the  paid-up  capital  to  the  share- 
holders, which  was  afterwards  confirmed  by  resolu- 
tions passed  at  subsequent  meetings.  These  resolu- 
tions were  published  in  the  public  papers,  and  in 
pursuance  of  them  an  instalment  of  IO5.  per  share 
was  returned  and  received  by  the  several  shareholders, 
and  the  certificates  of  the  shares  bore  an  indorsement 
to  that  effect,  signed  by  the  company's  secretary. 
Subsequent  to  this  return  being  made,  and  after  the 
time  allowed  for  the  compulsory  purchase  of  land 
by  the  company  had  expired,  W  P  became  the 
purchaser  of  five  shares  from  one  of  the  share- 
holders who  had  agreed  to  the  above  resolutions  and 
had  received  the  instalment  of  10*.  per  share  in 
respect  of  the  said  five  shares,  and  a  deed  of  transfer 
of  the  same  was  duly  executed.  This  deed  W  P 
delivered  with  the  certificates  of  the  shares  to  the 
secretary  of  the  company,  and  required  him  to 
register  the  same  in  th§  manner  provided  by  the 
8  &  9  Vict.  c.  16.  s.  15,  which  the  secretary  refused 
to  do : — Held,  that  W  P  was  not  entitled  to  a  writ 
of  mandamus  to  compel  the  registering  of  such 
transfer  deed  under  the  above  section.  That  as  one 
of  the  public  he  had  no  right  whatever  to  the  writ, 
and  that  the  circumstances  under  which  he  had 
become  a  purchaser  of  the  shares  shewed  that  he 
was  not  proceeding  ionA  fide  for  the  purpose  of 
enforcing  the  rights  of  a  shareholder.  Begimx  v.  the 
Liverpool,  Manchester  a/nd  Nemcastle-wpon-Tyne 
Sail.  Co.,  21  Law  J.  Rep.  (u.s.)  Q.B.  284. 

A  declaration  alleged  that  N,  who  appeared  by 
"  the  register  of  shareholders  "  to  be  the  holder  of 
300  shares,  transferred  them  to  the  plaintiff,  and 
that  the  plaintifiF  delivered  the  deed  of  transfer  to 
the  defendants  for  the  purpose  of  entering  a  memo- 
rial of  it  in  "  the  register  of  transfers,"  and  required 
the  defendants  to  make  such  entry.  Breach,  that 
the  defendants  did  not  make  such  entry,  whereby 
the  plaintiff  was  deprived  of  his  right  to  appear  in 
the  books  of  the  company  as  a  shareholder,  and  by 
reason  of  N  still  appearing  to  be  the  holder  of  the 
said  shares,  and  failing  to  pay  calls  made  on  him 
after  the  delivery  of  the  tranrfer  to  the  defendants, 
the  defendants  forfeited  the  said  shares,  and  confirmed 
the  forfeiture  and  sold  the  shares.  The  second  count 
alleged  that  the  plaintiff  was  the  lawful  holder  of 
and  entitled  to  300  shares,  and  that  the  defendants 
wrongfully,  and  in  pretended  exercise  of  the  powers 
of  the  Companies  Clauses  Consolidation  Act,  de- 
clared the  said  shares  forfeited,  and  confirmed  the 
said  forfeiture  and  sold  the  said  shares,  alleging  special 

damage : Held,  that  the  declaration  shewed  a  good 

cause  of  action,  and  that  it  was  not  necessary  in  the 
first  count  to  allege  that  a  reasonable  time  had  elapsed 
before  the  commencement  of  the  suit.  Catchpole  v. 
the  Amhergate,  Nottingham,,  a/nd  Boston  and  Eastern 
Junction  RaU.  Co.,  22  Law  J.  Rep.  (n.s.)  Q.B.  3S; 
lE.&B.  111. 


(c)  FrnfeiXwee. 

Notwithstanding  the  forfeiture  and  cancellation  of 
shares,  and  the  issuing  of  new  ones,  the  light  to 
recover,  in  an  action  for  calls,  remains  unimpaired 
in  the  company.  IngUx  v.  the  Great  Northern  Rail. 
Co.,  1  Macq.  H.L.  Cas.  112. 

Directors  had  power,  on  non-payment  of  calls,  to 
sue  for  them  or  forfeit  and  sell  the  shares.  They 
proposed  to  a  shareholder  to  relieve  him  from  further 
liability,  on  hia  consenting  to  an  absolute  forfeiture. 
He  assented,  but  the  directors  having  afterwards  dis- 
covered that  he  was  in  good  circumstances,  refused 
to  complete.  The  Court  declined  to  compel  the 
directors  specifically  to  perform  the  contract.  Harris 
v.  the  North  Devon  Rail.  Co.,  20  Beav.  384. 

The  discretion  of  directors  to  forfeit  shares  for 
non-payment  of  calls  is  a  trust,  to  be  exercised  for 
the  benefit  of  all  the  shareholders.     Ibid. 

(E)  Dividends. 

{Cwrlisle  v.  Sovth-Eastem  Rail.  Co.,  6  Law  J. 
Dig.;  13  Beav.  295.  And  see DdUon-f.  theMidland 
Comties  Rail.  Co.,  title  Baeoh  and  Feme,  (E)  (a).] 

(F)  Calls. 
(a)  Form,  and  VaMdity,  in  general. 

Held,  on  error,  that  a  call  payable  by  instalments 
is  valid.  Tlie  London  and  North-Western  Rail.  Co. 
V.  M'Michael,  20  Law  J.  Rep.  (n.s.)  Exch.  233; 
6  Exch.  Rep.  273 :  s.p.  Tlie  BirTcmhead,  Lamcor 
shire,  and  Cheshire  RaU.  Go.  v.  Webster,  20  Law  J. 
Rep.  (n.s.)  Exch.  234;  6  Exch.  Rep.  277.  Also, 
The  Ambergate  RaU.  Co.  v.  Norcliffe  (in  error),  20 
Law  J.  Rep.  (k.s.)  Exch.  234  ;  6  Exch.  Rep.  629. 

Debt  for  calls.  Plea,  that  the  caU  was  not  made 
by  any  persons  having  authority  on  behalf  of  the 
company  to  make  it.  By  the  Swansea  Dock  Act, 
passed  in  July  1847,  certain  persons  were  named  as 
directors,  who  subsequently  resolved  that  the  prin- 
cipal place  of  business  should  be  Swansea.  On  the 
5th  of  October,  at  a  meeting  of  some  of  the  directors 
held  in  London,  it  having  been  then  resolved  to  call 
an  extraordinary  general  meeting  of  the  company  to 
be  held  in  London  on  the  20th  of  October,  a  notice 
was,  on  the  Sth  of  October,  inserted  in  the  third 
edition  of  the  Sim  newspaper,  published  and  circu- 
lated in  London  on  that  day,  and  subsequently 
published  in  other  newspapers,  calling  a  meeting  of 
the  company  in  London  on  the  20th  of  October.  At 
the  meeting  held  on  the  20th  of  October,  the 
directors  appointed  in  July  were  discharged,  others 
being  appointed.  By  the  71st  and  138th  sections 
of  the  Companies  Clauses  Consolidation  Act,  1845, 
fourteen  days'  notice  of  all  public  meetings  is  to  be 
given  by  advertisement  in  a  paper  circulating  in  the 
district  of  the  company's  principal  place  of  business. 
There  was  no  evidence  to  shew  that  the  third  edition 
of  the  San  newspaper  of  the  5th  of  October  ever 
reached  Swansea.  On  the  21st  of  October  1847  and 
the  31st  of  January  1848,  meetings  of  shareholders 
were  held  at  Swansea,  when  the  number  of  directors 
was  reduced  to  nine,  and  on  the  10th  of  February 
1848,  three  of  those  directors  made  the  call  in 
question  :_Held,  that  as  it  was  not  proved  that  the 
Sun  newspaper  of  the  Sth  of  October  reached 
Swansea,  the  notice  was  bad,  and  the  meeting  of  the 
20th  of  October,  which  discharged  the  directors  by 
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whom  the  call  was  afterwards  made,  was  invalid,  and 
consequently  the  call  was  good.  TJie  Swansea  Dock 
Co.  V.  Zevien,  20  Law  J.  Rep.  (N.s.)  Exch.  447. 

A  company  was  authorized  by  three  acts  of  par- 
liament to  make  three  distinct  railways  (not  forming 
one  line),  with  separate  amount  of  capital  for  each. 
Another  railway  company  was,  by  a  fourth  act  of 
parliament,  authorized  to  take  a  lease  of  the  three 
lines,  and  did  so ;  and  the  whole  undertaking  was 
placed  under  the  controul  of  a  joint  committee  of 
directors  of  all  the  companies.  One  of  the  three 
lines  was  sufficiently  completed  to  be,  and  was, 
opened,  and  the  directors  made  calls  for  the  purpose 
of  entirely  finishing  the  opened  line,  the  other  two 
being  abandoned.  An  injunction  was  granted  at  the 
Rolls,  restraining  the  application  of  money  and  the 
making  of  calls  for  any  purposes  not  authorized  by 
the  three  acts,  excepting  only  for  the  purposes  of 
ordinary  repair : — Held,  on  appeal,  that  on  an  inter- 
locutory application,  in  the  absence  of  the  lessee 
company,  the  opened  line  being  worked  under  the 
direction  of  the  joint  committee,  the  injunction  must 
be  dissolved.  Bodgson  v.  Emrl  of  Powis,  21  Law 
J.  Rep.  (N.s.)  Chanc.  17;  1  0e  Gex,  M.  &  G.  6;  12 
Beav.  392,  529. 

(6)  WJio  liable,  in  general. 

[See  Wylam  Steam  Fuel  Co.  v.  Street,  title  Bahk- 
BUPioT,  (M)  (g).2 

The  defendant  applied  for  and  obtained  shares  in 
a  projected  company,  the  capital  of  which  was  to 
consist  of  500,000^.  in  50,000  shares,  and  paid  the 
deposits  thereon.  The  company  was  completely 
registered  under  the  7  &  8  Vict.  c.  110,  and  the 
defendant's  name  was  entered  as  a  shareholder  in  the 
register  of  shareholders  and  in  the  schedule  to  the 
deed  of  settlement,  but  he  never  executed  the  deed 
of  settlement,  or  any  deed  referring  to  it.  The  full 
amount  of  capital  never  was  subscribed,  but  the 
company  began  business  with  less;  but  not  suc- 
ceeding, a  private  act  of  parliament  was  passed  for 
the  purpose  of  winding  up  the  concern.  This  act 
recited  the  deed  of  settlement,  and  the  facts  as  to 
the  deficiency  in  the  subscribed  capital,  and  autho- 
rized the  directors  to  make  calls  upon  the  share- 
holders and  bring  actions  to  recover  such  calls,  and 
enacted  that  in  such  actions  it  should  be  sufficient  to 
prove  that  the  defendant  was  a  holder  of  shares  at 
the  time  of  the  call,  and  that  the  production  of  the 
register  of  the  shareholders  of  the  company  should 
be  primd  facie  evidence  of  the  number  of  shares 
held  by  him.  It  also  enacted,  that  except  as  other- 
wise provided  by  the  act,  every  such  call  should  be 
made  according  to  the  deed  of  settlement,  and  as 
regarded  the  liabilities  of  the  shareholders,  the  for- 
feiture of  shares,  and  otherwise,  should  be  deemed 
to  have  been  made  under  such  provisions;  and  also 
that  nothing  in  the  act  contained,  except  as  therein 
expressly  enacted,  should  render  any  shareholder  or 
other  person  liable  to  the  company,  if  such  share- 
holder or  other  person  would  not  have  been  liable 
thereto  if  the  act  had  not  passed : — Held,  in  an  action 
for  a  call  under  the  private  act,  that  the  defendant 
was  not  liable  as  a  shareholder  or  otherwise,  as  he 
had  not  executed  the  deed  of  settlement,  or  any 
deed  referring  thereto,  and  the  private  act  only 
extended  to  such  shareholders.  Held,  &lso,  that 
even  had  the  private  act  extended  to  persons  who 


had  agreed  to  take  shares,  he  would  not  have  been 
liable,  as  the  acceptance  of  the  shares  was  conditional 
upon  the  full  capital  being  subscribed,  and  this  con- 
dition had  not  been  performed  or  waived,  TJie 
Oahianiied  Iron  Co.  v.  Westohy,  21  Law  J.  Rep. 
(n.s.)  Exch.  302;  8  Exch.  Rep.  17. 

Where  a  person  applies  for  shares,  and  undertakes 
in  the  usual  way  to  accept  a  less  number,  pay  the 
deposit,  and  execute  the  requisite  deeds,  and  receives 
in  return  a  letter  of  allotment  notifying  that  a  deposit 
is  to  be  paid  by  a  certain  day  on  the  number  allotted 
to  him,  and  that  scrip  certificates  will  be  delivered 
to  him  in  return  for  the  bankers'  receipt  for  such 
deposit  after  execution  of  the  parliamentary  contract 
and  subscribers'  agreement,  and  that  the  shares 
allotted  will  be  considered  as  forfeited  if  the  deposit 
be  not  paid  and  the  parliamentary  contract  and  sub- 
scribers' agreement  executed  within  a  certain  time,  he 
does  not  become  a  shareholder  entitled  to  be  put 
upon  the  register  of  the  company  by  the  due  pay- 
ment of  the  deposit,  if  he  does  not  execute  the  deeds 
within  the  time  required.  The  Waterford,  Weaiford, 
Wicklow  and,  Dviblia  Bail.  Co.  v.  PidcocTc,  22  Law  J. 
Rep.  (n.s.)  Exch.  146;  8  Exch.  Rep.  279. 

In  debt  for  calls,  the  register  of  the  company  was 
produced,  which  contained  the  defendant's  name  as 
a  shareholder; — Held,  that  evidence  that  the  defen- 
dant had  only  paid  the  deposit  under  the  above 
circumstances,  rebutted  \,Yie  iprimd  faeie  proof  of  the 
register.    Ibid. 

(c)  Infa/nts. 

An  infant,  being  a  shareholder  in  a  railway  com- 
pany, is  liable  to  an  action  for  calls  until  he  waives  or 
repudiates  the  ownership  of  the  shares.  Therefore, 
to  such  an  action  a  simple  plea  of  infancy  was  held 
bad  after  verdict.  The  London  and  North-  Western 
Rail.  Co.  V.  M'Mich(iel,  and  The  Bwkenhead,  Lan- 
cashire and  Cheshire  Jimction  Rail.  Co.  v.  Pitcher, 
20  Law  J.  Rep.  (n.s.)  Exch.  97;  5  Exch.  Eep.  114, 
121. 

Held,  also,  that  a  plea  further  averring  that  the 
infant  had  never  ratified  or  confirmed  the  purchase, 
and  that  he  had  derived  no  profit  or  advantage  from 
the  shares,  and  that  they  were  wholly  useless  to  him, 
did  not  free  him  from  the  obligation  to  pay  the  calls. 
Ibid. 

Quare — whether  the  plea  would  have  been  good 
had  it  averred  that  the  defendant  was  still  a  minor. 
Semhle — It  did  not  sufficiently  shew  that  the  con- 
tract was  a  losing  one.     Ibid. 

To  an  action  for  calls  the  defendant  pleaded,  that 
before  the  plaintiffs  were  incorporated  the  defendant, 
being  then  an  infant,  contracted  to  take  the  shares; 
that  after  he  was  of  age  he  disaffirmed  and  repudiated 
the  contract,  and  that  after  he  was  of  age  he  never 
satisfied  or  affirmed  the  contract,  or  derived  any 
benefit  from  the  shares  or  acted  as  the  holder  of  them  : 
— Held,  that  the  plea  was  bad,  for  not  averring  that 
the  repudiation  was  within  a  reasonable  time  after 
the  defendant  became  of  age.  Dublin  and  Wicklow 
Rail.  Co.  V.  Black,  22  Law  J.  Eep.  (n.s.)  Exch.  94; 
8  Exch.  Rep.  181, 

(d)  Trustees. 

Messrs.  M  advanced  money  to  C,  a  sharebroker,  to 
enable  him  to  purchase  railway  shares;  C  being  un- 
able to  pay  the  advances,  at  the  request  of  Messrs. 
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M,  transferred  the  shares  to  S,  upon  trust  to  secure 
to  Messrs.  M  the  money  advanced  by  them,  and  sub- 
ject thereto  for  C.  The  shares  were  registered  by 
the  railway  company  in  the  name  of  S,  who  subse- 
quently died  insolvent  Upon  a  bill  by  the  railway 
company  against  Messrs.  M,  to  obtain  payment  of 
arrears  of  calls  made  on  these  shares; — Held,  that 
the  party  whose  name  is  on  the  share-list  is  alone 
liable  to  the  company  for  the  calls :  and  that  the 
Companies  Clauses  Consolidation  Act  contemplates 
legal  rights  only,  and  does  not  entitle  the  company 
to  recover  calls  against  an  equitable  owner;  and  the 
bill  was  dismissed,  with  costs.  TJie  Newvy,  Warren- 
point  and  Roatrevor  Rail.  Co.  v.  Moss,  20  Law  J. 
Eep.  (n.s.)  Chanc.  633;  14  Beav.  64. 

(e)  Power  to  make. 

The  22nd  section  of  the  Waterford,  Wexford,  &c. 
Railway  Act  enacts,  that  when  1,500,000/.  shall  have 
been  subscribed,  it  shaR  he  lawfvl  for  the  company 
to  put  in  force  all  the  powers  of  the  act  and  of  the 
acts  therein  recited,  as  regards  that  portion  of  the 
said  railway  situate,  &c. : — Held,  that  the  raising  of 
this  sum  was  not  a  condition  precedent  to  the  power 
of  the  company  to  mate  calls,  but  only  to  their  exer- 
cising the  compulsory  powers  of  taking  lands,  &c. 
The  Waterford,  Wexford,  Wichlow  and  Duilin 
Rail.  Co.  V.  Dalhiac,  20  Law  J.  Rep.  (n.s.)  £xch. 
227;  6  Exch.  Rep.  443. 

(/)  Actions  for. 
(1)  Limitation  of  Time  for  suing. 
An  action  against  a  shareholder  of  a  company  for 
calls,  in  which  the  company  declares  in  the  general 
form  given  in  the  26th  section  of  the  Companies 
Clauses  Consolidation  Act,  1845,  is  an  action  on  the 
statute;  and  therefore  a  plea  alleging  that  the  action 
is  on  contract  without  specialty,  and  that  the  causes 
of  action  accrued  within  six  years,  is  bad.  The  Corh 
amd  Ba/ndon  Rail.  Co.  v.  Goode,  22  Law  J.  Rep. 
(n.s.)  C.P.  198;  13  Com.  B.  Rep.  826. 

(2)  Declaration. 

In  an  action  by  a  railway  company  for  calls,  a 
declaration  framed  on  section  26.  of  the  statute 
8  &  9  Vict.  c.  16,  alleged  that  the  defendant  "is  the 
holder  often  shares,  and  is  indebted  to  the  company 
in  WOl.  in  respect  of  a  call  of  101.  upon  each  of  the 
said  shares : — Held,  good,  on  special  demurrer,  by 
the  Court  of  Exchequer  Chamber,  aflnrming  the 
judgment  of  the  Court  of  Exchequer,  although  it 
was  objected  that  the  declaration  did  not  allege  that 
the  defendant  was  the  holder  of  such  shares  at  the 
time  the  calls  were  made.  Wilson  v.  the  BirkerJiead, 
I/oncashire  arid  Cheshire  Jun^ion  Rail.  Co.  (in 
error),  20  Law  J.  Rep.  (k.s.)  Exch.  306;  6  Exch. 
Rep.  626. 

G)  Powers,  DtjiiES  and  Liabilities  op  Com- 

PAHIES. 

{a)  As  to  Shareholders  generally. 
Upon  the  establishment  of  the  West  Flanders 
Railway,  a  person  who  had  been  instrumental  in 
forming  the  company,  and  in  procuring  the  grant 
from  the  Belgian  government,  obtained  from  the 
directors  an  agreement  to  pay  him  a  large  per-cent- 
age  upon  the  capital  of  the  company,  to  allot  him 
4,000  shares,  and  to  guarantee  him  a  salary  of  .iOO/. 


a  year  as  general  manager  of  the  company.  The 
directors  also  allotted  to  themselves  20,000  shares, 
and  also  another  10,000  shares  for  themselves  and 
the  other  shareholders  in  the  Sambre  and  Meuse 
Railway,  of  which  they  were  also  directors.  These 
facts  were  suppressed  in  the  prospectus  they  sub- 
sequently issued;  which,  however,  did  state  that  they 
bad  reserved  to  themselves  a  commission  of  31.  per 
cent,  upon  the  capital  by  way  of  reimbursement  for 
the  expenses,  liabilities  and  payments  already  in- 
curred. Upon  a  bill  by  an  original  shareholder  to  be 
relieved  from  his  shares  and  to  obtain  payment  of 
his  deposit  money  and  calls,  with  interest,  on  the 
ground  that  he  had  been  induced  to  take  them  by 
the  representations  made  by  the  prospectus: — Held, 
that  the  omission  to  state  these  facts  in  the  prospec- 
tus was  not  such  a  misrepresentation  or  concealment 
as  would  induce  the  Court  to  set  aside  the  contract, 
and  the  bill  was  dismissed,  with  costs.  Pulsford  v. 
Richards,  22  Law  J.  Rep.  (n.s.)  Chanc.  559 ;  17 
Beav.  87. 

Parliament  having  created  a  company,  the  power 
rests  in  parliament  to  vary  its  constitution,  or  to  con- 
troul  or  to  annihilate  it,  and  it  is  not  the  function  of 
a  Court  of  equity  to  decide  on  the  propriety  of  an 
application  to  parliament  to  vary  the  original  object 
contemplated  by  the  act.  Such  an  application  is  not 
illegal  if  it  be  pursued  by  legal  means.  But  it  appear- 
ing in  a  suit  by  certain  shareholders  that  a  company 
had  resolved  to  use  its  funds  and  to  pledge  its  credit, 
and  to  make  contracts  for  the  purpose  of  such  an 
application  to  parliament ; — Held,  that  such  appli- 
cation of  funds  and  pledges  and  contracts  were  illegal; 
and  at  the  instance  of  the  shareholders  an  injunction 
was  granted  restraining  the  appropriation  of  funds, 
the  pledging  of  the  company's  credit,  and  the  enter- 
ing into  contracts  in  support  of  such  an  application 
to  parliament,  but  the  Court  declined  to  restrain  the 
company  from  introducing  or  sohciting  such  bill  or 
using  the  name  and  seal  of  the  company  for  these 
purposes.  The  Great  Western  Railway  Compam/y  v. 
Rushout,  5  De  Gex  &  S.  290. 

Certain  of  the  directors  of  a  railway  company  act- 
ing on  the  nomination  of  another  railway  company 
which  were  interested  in  certain  shares  therein,  and 
which  nominated  those  directors  by  virtue  of  the  act 
constituting  the  company,  were  excluded  by  a  resohv 
tion  of  the  board  of  directors  from  the  meetings  of  the 
directors,"  and  the  majority  delegated  all  the  powers 
of  the  board  to  a  managing  committee : — Held,  that, 
although  in  such  a  body  the  majority  binds  the 
minority,  yet  that  it  is  essential  to  the  validity  of 
their  acts  that  the  view  of  the  minority  should  have 
been  heard,  and  such  exclusion  of  directors  was  re- 
strained.    Ibid. 

A  railway  company  was  beneficially  entitled  to 
certain  shares  in  another  railway  company,  which, 
under  the  authority  of  the  act  constituting  the  latter 
company,  were  vested  in  trustees  for  the  former.  The 
former  company  filed  a  bill  against  the  directors  and 
certain  shareholders  of  the  latter,  and  against  the 
trustees  of  their  own  shares,  complaining  that  cer- 
tain dispositions  of  the  trust  funds  and  contracts 
which  were  in  contemplation  were  illegal,  and  pray- 
ing for  an  account  and  relief  against  the  directors, 
and  an  injunction  to  restrain  such  disposition  of 
fiinds  and  contracts: — Held,  that  as  the  equitable 
title  of  the  plaintiff  was  executed,  they,  making  their 
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trustees  defendants,  could  sustain  their  suit,  and 
were  not  precluded  from  suing  hy  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  184S, 
sect.  20,  which  exonerates  companies  from  seeing  to 
the  execution  of  any  trusts  affecting  shares.     Ibid. 

A  party  becoming  a  member  of  a  public  company 
or  corporation  upon  false  representations,  made  not 
to  him  alone  but  to  him  and  other  members,  cannot 
he  entitled  on  that  ground  to  any  decree  for  the  re- 
payment of  bis  subscriptions,  to  which  the  other 
members  would  not  be  equally  entitled ;  and  if  he  be 
entitled  to  such  repayment,  he  cannot  obtain  that 
relief  in  the  absence  of  the  other  members.  Mac- 
hride  v.  Lindsay,  22  Law  J.  Eep.  (n.s.)  Chanc.  1 65j 
S  Hare,  S74. 

It  is  no  ground  for  relief  in  equity,  at  the  suit  of  a 
shareholder  against  the  company,  that  the  charter 
from  the  Crown  or  the  grant  to  the  company  from  a 
private  person  has  been  obtained  by  misrepresen- 
tation to  the  Crown  or  to  such  grantor.  It  is  for  the 
Crown  or  the  grantor,  if  either  should  complain  of 
the  fraud  and  misrepresentation,  to  take  proceedings 
to  set  aside  the  charter  or  the  grant.     Ibid. 

The  provision  that  the  business  of  the  company 
shall  commence  from  the  date  of  the  certificate  of 
the  directors,  that  a  stipulated  number  of  shares  had 
been  subscribed  for,  and  the  stipulated  capital  paid 
up : — Held,  not  to  mean  that  the  company  was  not 
to  exist  antecedently  to  that  date,  when  the  deed 
also  provided  that  the  parties  were  to  be  associated 
in  the  business  to  be  carried  on,  and  the  directors  to 
have  power  to  act  for  the  company,  notwithstanding 
the  full  number  of  shares  were  not  subscribed  for.  Ibid. 

(6)  As  to  other  Persons  generally. 

A  railway  company  being  indebted  to  a  large 
amount  upon  bond  and  mortgage,  and  also  upon 
simple  contract,  a  bond  creditor  of  the  company  filed 
a  bill,  on  behalf  of  himself  and  other  bond  credi- 
tors, against  the  remaining  bond  creditors  and  mort- 
gagees, and  the  company,  charging  that,  under  the 
Companies  Clauses  Consolidation  Act,  1845,  ss.  42. 
and  44,  and  the  special  act,  the  bond  creditors  and 
mortgagees  had  a  statutable  lien  upon  all  the  pro- 
perty and  effects  of  the  company,  and  praying  a 
receiver  and  manager.  On  motion,  by  consent,  a 
receiver  was  appointed.  While  the  receiver  was  in 
possession,  a  simple  contract  creditor  of  the  company 
sued  out  execution  and  levied  upon  the  goods  of  the 
company,  and  refused  to  withdraw  after  notice  of  the 
order  for  a  receiver.  Upon  motion  to  commit  the 
sheriff'  for  contempt,  it  was  held,  that  it  was  no  an- 
swer to  the  motion  to  shew  that  the  order  for  a 
receiver  ought  not  to  have  been  granted ;  and  the 
sheriff'  was  ordered  to  withdraw  and  pay  the  costs, 
but  without  prejudice  to  any  application  by  the  exe- 
cution creditor  to  be  heard  pro  interesse  suo,  or 
otherwise.  Russell  v.  the  East  Angliam,  Railways 
Company,  20  Law  J.  Eep.  (n.s.)  Chanc.  257;  3  Mac. 
&  G.  104. 

On  petition  by  execution  creditor,  the  Court,  on 
the  ground  that  the  plaintiff'  had  no  equity  for  a  re- 
ceiver, ordered  that  the  receiver  sliould  keep  suffi- 
cient.goods  within  the  bailiwick  for  one  month,  and 
that  the  execution  creditor  should  be  at  liberty  to 
levy  after  that  time,  unless  in  the  mean  time  security 
was  given  for  the  debt,  &c.,  to  await  the  order  of  the 
Court.     Ibid. 

DiHEST,  1850—1855. 


The  42nd  and  44th  sections  of  the  Companies 
Clauses  Consolidation  Act,  1845,  do  not  give  to  the 
mortgagees  and  bond  creditors  of  a  railway  company 
a  specific  lien  upon  the  goods  and  chattels  of  the 
company.    Ibid. 

Qucere — whether  the  Court  of  Chancery  has  juris- 
diction to  appoint  a  receiver  and  manager  of  a  rail- 
way.    Ibid. 

A  corporation  of  itself  cannot  be  guilty  of  fraud  ; 
but  where  it  can  only  accomplish  the  object  for 
which  it  was  formed  through  the  agency  of  indivi- 
duals, who  act  fraudulently,  the  corporation  stands 
in  the  same  situation  with  respect  to  the  conduct  of 
its  agents  as  a  private  person  would  have  stood  had 
his  agent  so  misconducted  himself.  Ranger  v.  the 
Great  Western  Railway  Company,  6  H.L.  Cas.  72. 

Lessees  of  premises,  occupied  by  them  as  a  ropery, 
agreed  to  withdraw  their  opposition  to  a  bill  in  par- 
liament for  a  railway,  which  would  intersect  the 
ropery.  The  agreement,  among  other  stipula^ 
tions,  provided  that  the  railway  should  be  so  con- 
structed as  that  when  finished  the  level  of  the  ropery 
should  not  be  altered,  nor  the  surface  of  the  ropery 
be  in  the  least  respect  diminished : — Held,  that  the 
railway  company  were  bound  to  restore  the  surface 
so  as  to  be  available  for  all  purposes  to  which  it 
might  have  been  applied  before  the  construction  of 
the  railway,  and  not  for  the  purposes  of  a  ropery 
only.  Hamtry  v.  the  East  and  West  India  Docks, 
<i:c.  Railway  Company,  1  De  Gex,  M.  &  G.  290. 

A  canal  company  was  incorporated  by  a  special 
act  of  parliament,  which  authorized  them  to  pur- 
chase lands  for  the  purposes  of  the  act,  and  for  no 
other  purpose,  and  empowered  them  to  levy  rates, 
tolls  and  dues,  and  to  borrow  money  on  mortgage 
thereof;  and  contained  a  provision  that  all  persons 
whatsoever  might  navigate  upon  the  canal  upon  pay- 
ment of  the  rates  and  dues  thereby  authorized  to  be 
taken.  The  company  made  several  mortgages  of 
the  rates,  tolls  and  dues  under  the  act;  one  of  the 
mortgagees,  on  behalf  of  himself  and  all  others,  ob- 
tained the  appointment  of  a  receiver  of  the  com- 
pany "s  rates,  tolls  and  dues,  who  was  ordered  to  pay 
thereout  the  expenses  of  carrying  on  the  company's 
business,  and  then  the  interest  on  the  said  mortgages, 
and  to  pay  the  balance  into  court  in  the  cause.  A 
judgment  creditor  of  the  company  presented  a  peti- 
tion in  the  cause  before  the  hearing,  praying  that  he 
might  be  at  liberty  to  sue  out  and  execute  a  fi.  fa. 
and  elegit  against  the  goods  and  lands  respectively 
of  the  company: — Held,  that  he  might  execute  a 
fi.  fa.,  but  that  all  he  could  take  under  the  elegit 
would  be  such  right  in  the  lands  as  the  company  had, 
namely,  subject  fo  the  mortgages  and  to  the  right  of 
user  of  the  canal  by  the  public,  and  subject  also  to 
the  powers  of  management  of  the  company.  Potts 
v.  the  Warwick  and  Birmingham  Carnal  Naviga- 
tion Company,  Kay,  142. 

(c)  Appropriation  of  Funds. 

The  chairman  of  the  South-Eastern  Railway  Com- 
pany promised  the  managing  committee  of  a  pro- 
posed railway  company  that,  in  consideration  of 
their  not  abandoning  their  project  and  intention  of 
applying  to  parliament  for  an  act  to  authorize  the 
making  of  the  proposed  line,  the  South-Eastern  Rail- 
way Company  would,  in  case  of  rejection  of  the 
scheme,  insure  the  company,  of  which  the  plaintiifa 
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were  the  managing  committee,  against  loss  which 
might  be  occasioned  to  such  proposed  railway  com- 
pany by  such  rejection  and  failure,  and  would  defray 
and  pay  all  expenses  incurred  by  them  in  endea- 
vouring to  obtain  the  act.  The  South-Eaatern  Rail, 
way  Company,  by  their  acts,  were  authorized  to 
apply  their  fUnds  for  certain  purposes  only,  not  in- 
cluding the  payment  of  the  costs  of  the  proposed 
proceeding  in  parliament: — Held,  that  the  agree- 
ment was  void,  as  it  was  an  agreement  made  by  con- 
tracting parties  (who  must  be  presumed  to  have  full 
knowledge  of  the  powers  conferred  on  the  South- 
Eastem  Railway  Company  by  their  acts  of  parlia- 
ment, which  were  public  acts,)  that  that  company 
should  do  an  act  which  was  illegal,  contrary  to 
public  policy  and  the  provisions  of  the  statutes. 
Macgregor  v.  ihe  Deal  and  Dover,  etc.,  Sail.  Co., 
22  Law  J.  Rep.  (n.s.)  Q.B.  69;  18  Q.B.  Rep.  618. 

A  railway  company,  incorporated  by  act  of  par- 
liament, is  bound  to  apply  all  the  funds  of  the  com- 
pany for  the  purposes  directed  and  provided  for  by 
the  act,  and  for  no  other  purpose  whatsoever.  East 
Anglian  Rail.  Co.  v.  Eastern  Counties  Bail.  Co., 
21  Law  J.  Rep.  (n.s.)  C.P.  23 ;  11  Com.  B.  Rep. 
775. 

A  railway  company  was  incorporated  by  a  public 
act  of  parliament,  "  for  the  purpose  of  making  and 
maintaining  "a  particular  railway  and  other  works  by 
the  act  authorized,  "and  for  other  purposes  therein 
declared."  They  were  empowered  by  the  act  to 
raise  money  for  making  and  maintaining  the  railway 
and  other  works  authorized  by  the  act,  and  the 
money  so  raised  was  directed  to  be  expended  to- 
wards those  purposes,  and  otherwise  carrying  the  act 
into  execution ;  and  after  paying  these  expenses  the 
profits  of  the  company  were  to  be  divided  among 
the  proprietors.  The  purposes  mentioned  in  the  act 
were  confined  to  acts  to  be  done  upon  and  relating 
to  the  railway  to  be  made  by  the  company.  The  de- 
fendants, the  company  so  incorporated,  covenanted 
with  the  plaintiffs,  another  railway  company,  to  take 
a  lease  of  their  railways,  and  to  pay  the  costs  of 
soliciting  bills  then  pending  in  parliament,  by  which 
the  plaintiffs  were  to  be  authorized  to  make  exten- 
sions and  branches  of  their  railways.     Ibid. 

In  an  action  for  breach  of  covenant,  in  not  paying 
the  costs  of  the  bills  in  parliament, — Held,  that  the 
act  incorporating  the  defendants,  being  a  public  act, 
must  be  presumed  to  be  known  to  the  plaintitft,  and 
that  they  could  not  recover,  inasmuch  as  the  cove- 
nant entered  into  by  the  defendants  was  beyond  the 
scope  of  their  authority  as  a  corporation,  and  was, 
therefore,  illegal  and  void,  however  beneficial  to  the 
defendants'  railways  the  objects  of  the  covenant,  if 
carried  out,  might  be.     Ibid. 

{d)  Compliance  with  deposited  Flams. 

Mandamus  commanding  the  Caledonian  Railway 
Company  to  construct  a  public  carriage  road,  and  a 
bridge  for  carrying  the  same  over  the  railway,  and 
the  approaches  thereto,  under  the  obligations  con- 
tained in  the  Railways  Clauses  Consolidation  Act, 
8  &  9  Vict.  t.  20,  and  the  company's  special  act, 
and  in  conformity  with  a  plan,  section,  and  cross- 
section,  deposited  with  the  clerk  of  the  peace,  and  as 
therein  particularly  marked.  From  the  return  by 
the  company  it  appeared,  that  in  making  the  railway 
within  the  deviation  line  authorized  by  the  special 


act,  a  part  of  the  said  carriage-ioad  and  the  rates  of 
inclination  thereof,  as  delineated  in  the  said  cross- 
section,  had  been  altered,  and  that  it  was  impossible, 
consistently  with  such  deviation  line,  to  make  and 
complete  the  alteration  in  the  said  road,  in  conformity 
with  the  rates  of  inclination  delineated  in  the  said 
plan  and  section  and  cross-section; — Held,  upon 
demurrer,  that  the  14th  section  of  the  8  &  9  Vict. 
c.  20.  applied  to  the  construction  of  the  railway  and 
not  to  cross-roads;  and  that  the  9th  section  of  the 
special  act,  9  &  10  Vict.  c.  ccxlix.,  providing  that  it 
should  be  lawful  for  the  company  to  construct  the 
bridges  for  carrying  the  railways  thereby  authorized, 
over  any  roads,  of  the  heights  and  spans  and  in  the 
manner  shewn  on  the  sections  deposited,  applied  only 
to  the  heights  and  spans  and  not  to  the  rates  of  in- 
chnation  delineated  in  the  sections  deposited;  and 
therefore  that  the  mandamus  could  not  be  supported. 
Segina  v.  the  Caledonian  Kail.  Co.,  20  Law  J.  Eep. 
(U.S.)  as.  147;  16  Q.B.  Rep.  19. 

(e)  Making  and  completing  the  Line. 

The  time  limited  by  a  railway  company's  special 
act  for  the  exercise  of  the  company's  powers  for  the 
compulsory  purchase  of  lands,  having  actually  ex- 
pired before  the  granting  of  a  writ  of  mandamus, — , 
Held,  upon  a  demurrer  to  a  return  to  the  writ,  that 
the  company  could  not  be  compelled  by  mandamus 
to  purchase  the  lands  necessary  for  making  and  com- 
pleting a  branch  railway,  as  they  had  been  required 
to  do  by  a  notice  on  the  part  of  the  landowners,  a 
month  before  the  expiration  of  their  powers.  The 
case  of  Begima  v.  the  BirminghMm  and  Gloucester 
Rail.  Co.  distinguished.  Begina  v.  (Ac  London  and 
North-Western  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
aB.  399;  16  Q-B.Rep.  864. 

Where  a  company  have  obtained  an  act  of  par- 
liament enacting  that  "  it  shall  be  lawful"  for  them 
to  make  a  railway,  and  giving  compulsory  powers  of 
taking  land  for  that  purpose,  upon  a  representation 
that  it  will  be  for  the  public  benefit,  and  that  they 
are  willing  to  execute  the  proposed  work,  there  is  a 
contract  and  obhgation  with  the  public  and  the  land- 
owners to  make  the  railway,  attaching  from  the  mo- 
ment when  the  act  receives  the  royal  assent,  and  the 
performance  of  which  will  be  enforced  by  mandamus, 
at  the  instance  of  a  landowner  along  the  line,  although 
the  company  have  never  availed  themselves  of  any  of 
their  powers,  and  although  the  existence  of  those 
powers  may  be  limited  to  a  specified  period.  Regi/na, 
V.  the  Lancashire  and  Yorhshire  Bail.  Co.,  22  Law 
J.  Rep.  (na)  Q.B.  57;  1  E.  &  B.  228. 

An  act  of  parliament,  declaring  a  proposed  railway 
to  be  for  the  public  benefit,  equally  imposes  an  ob- 
ligation on  the  promoters  to  construct  the  line,  whe- 
ther the  words  authorizing  its  construction  are  per- 
missive or  imperative.     Ibid. 

The  writ  of  mandamus  called  upon  the  company 
to  take  all  necessary  steps,  both  as  to  the  purchase 
of  lands  and  otherwise,  for  making  and  completing 
and  to  make  and  complete  the  railway.  The  act  of 
parliament  authorizing  the  railway  enabled  the  com- 
pany to  raise  the  necessary  capital  by  the  creation  of 
shares  and  by  mortgage.  By  the  Lands  Clauses 
Consolidation  Act  (s.  16.)  the  subscribing  of  the 
capital  is  made  a  condition  precedent  to  exercising 
any  of  the  compulsory  powers  for  the  purchase  of 
land.    There  was  no  allegation  in  the  writ  that  any 
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money  had  been  raised  by  shares  or  mortgage: — 
Held,  that  assuming  section  16.  to  apply  to  the  case 
of  an  existing  company  obtaining  powers  to  construct 
additional  works,  the  writ  required  them  to  raise  the 
requisite  funds,  in  the  mode  pointed  out  by  their  act, 
and  that  it  must  be  assumed  that  they  had  the  power 
of  doing  so.    Ibid. 

A  return  to  the  writ,  merely  alleging  that  the 
company  had  taken  no  steps  towards  making  the 
railway,  is  no  answer.     Ibid. 

The  above  points  were  so  held  by  Lord  Campbell, 
C.J.,  Coleridge,  J.  and  Cromipton,  J.;  diesentiente 
Erie,  J.    Ibid. 

Section  16.  of  the  Lands  Clauses  Consolidation 
Act  (8  Vict.  c.  18),  which  enacts  that  the  whole  of 
the  capital  shall  be  subscribed  under  a  contract  bind- 
ing the  parties  thereto  for  the  payment  of  the  sums 
subscribed,  before  it  shall  be  lawful  to  put  in  force 
any  of  the  powers  of  compulsory  purchase,  does  not 
apply  to  a  case  where  an  extension  line  of  railway  is 
to  be  made  by  an  existing  company  by  means  of  funds 
to  be  raised  by  new  shares  in  such  company,  Regina 
V.  the  Great  Western  Bail.  Co.,  22  Law  J.  Kep. 
(n.s.)  Q.B.  65;  1  E.  &  B.  253. 

Supposing  section  16.  to  apply  to  such  a  case, 
where  a  mandamus  ordered  the  company  to  make 
the  extension  line,, a  return  alleging  that  the  capital 
required  for  making  it  had  not  been  subscribed  under 
any  contract  as  required  by  that  section,  and  that 
the  line  could  not  be  made  without  exercising  the 
compulsory  powers  of  purchase,  is  no  answer  to 
the  writ,  as  it  does  not  shew  any  inability  to  obtain 
such  a  subscription  or  any  incapacity  to  obey  the 
writ.    Ibid. 

Where  the  period  for  exercising  the  compulsory 
powers  had  expired  since  the  return,  a  peremptory 
mandamus  to  make  the  line  must  nevertheless  be 
awarded.     Ibid. 

Mandamus  to  complete  a  line  of  railway,  authorized 
to  be  constructed  by  a  special, act  incorporating  the 
provisions  of  the  Lands  Clauses  Consolidation  Act 
(8  Vict.  c.  18).  Return,  that  the  undertaking 
authorized  by  the  special  act  was  intended  to  be 
carried  into  effect  by  means  of  a  capital  to  be  sub- 
scribed by  the  promoters,  and  that  the  whole  of  such 
capital  had  not  been  subscribed  under  a  contract  as 
Required  by  the  8  Vict.  c.  1 8.  s.  1 6,  or  otherwise,  and 
that  the  defendants  had  not  been  aWe  to  procure  the 
subscription  of  such  capital,  and  that  the  lands  re- 
quired could  not  be  obtained  without  the  exercise  of 
the  compulsory  powers.  Plea,  by  way  of  estoppel, 
that  the  defendants  had  given  notices  to  other  land- 
owners on  other  parts  of  the  line,  in  exercise  of  the 
compulsory  powers,  and  that  proceedings  to  arbitra- 
tion, under  the  8  Vict,  c.,18,  had  been  taken  upon 
those  notices-.^Held,  that  the  return  was  a  good 
answer  to  the  writ;  that  the  plea  alleging  what  was 
res  inter  alios  acta  could  ijot  operate  as  an, estoppel; 
and  that  a  peremptory  mapdamus  could  not,  there- 
fore, be  awarded.  Segina  v.  ihp  Ambergate,  Notting- 
liam  imd  Boston  and  Eastern  Junction  Bail.  Co., 
22  Law  X  Hep.  (h.s.)  aB.  Ifll;  1  E.  &  B.  372. 

Where  a  railway  goinpany  have  ohtained  an  act  of 
parliament  reciting  that  the  making  of  a  specified 
line  of  railway  "  will  be  of  public  advantage,"  and 
that  they  are  willing  to  make  the  whole,  and  enacting 
that  "it  shall  be  lawful"  for  them  to  make  such  line, 
and  giving  them  compulsory  powers  of  taking  land 


for  that  purpose,  and  they  have  in  partial  exercise  of 
such  powers  taken  lands  and  made  part  of  their  line, 
there  is  an  obligation  upon  them  to  complete  the 
whole  of  the  line  specified  in  the  act;  in  respect  of 
which  a  mandamus  will  lie.  Begina  v.  the  York  and 
North  Midland  Bail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Q.B.  41;  1  E.  &B.  178. 

The  same  principle  applies  where  the  portion  not 
completed  is  a  deviation  line,  substituted  for  a  correr 
spending  portion  of  the  original  line  authorized  to  he 
abandoned  by  a  subsequent  act  of  parliament.    Ibid, 

Such  a  mandamus  may  issue  on  the  application 
of  a  landowner  whose  land  would  be  required  for  the 
specified  line,  or  is  prejudiced  by  the  making  of  it. 
Ibid. 

Semile,  also,  that  a  similar  obligation  to  complete 
the  line  exists  towards  the  public  and  the  shareholders 
in  the  company.     Ibid. 

A  line  from  A  to  D,  passing  through  B  and  C,  was 
authorized  by  act  of  parliament.  The  portion  be- 
tween A  and  B  was  made,  and  that  between  C  and 
D  had  become  impossible  by  reason  of  the  expira- 
tion of  the  powers  when  the  writ  issued: — Held, 
that  this  was  not  a  good  return  to  a  manda,mus 
requiring  the  completion  of  the  part  between  B  and 
C,  as  to  which  the  powers  were  still  in  force,     Ibjd.' 

A  suggestion  that  the  line,  if  made,  would  be  un- 
necessary or  inconvenient,  from  the  nature  of  the 
locality,  or  unremunerative,  is  no  answer  to  the  writ; 
nor  is  it  any  answer  that  the  funds,  which  will  in 
reasonable  probability  come  to  the  possession  of  or  be 
disposable  by  the  company,  will  fall  short  by  100,000/. 
of  the  sum  necessary  for  making  the  railway  in  ques^ 
tion.     Ibid. 

If  a  company  carrying  out  the  design  with  good 
faith  and  prudence,  were,  from  unforeseen  casualties, 
left  without  funds — Semble,  that  the  Court,  in  its 
discretion,  would  not  grant  a  mandamus.     Ibid. 

The,  above  points  were  held  by  Zord  Campbell, 
C.J.  and  Crompton,  J. 

Held,  by  Erie,  J.,  that  such  an  act  of  parliament, 
i)sing  permissive,  and  not  imperative  words,  imposes 
no  obligation  on  the  company  of  making  the  line 
thereby  authorized,  although  they  have  exercised 
some  of  their  powers  by  making  part  of  the  line. 
Ibid. 

The  obligation  arising  from  taking  land  is  fulfilled 
by  making  and  opening  an  available  railway,  as  far  as 
th^  land,  is  taken.     Ibid. 

A  railway  company  obtained  an  act  in  1846, 
which,  after  reciting  that  it  would  be  attended  with 
local  and  public  advantage  if  a  railway  were  made 
from  Y  through  M  and  C  to  B,:  and  that  the  com, 
pany  were  willing,  to  m9,ke  the  line,  enacted  that  it 
should  be  lawful  for  the  company  to  make  the  pro- 
posed railway.  By  a  second  act,  in  1849,  the  com- 
pany were  authorized  to  abandon  the  line  between 
M  and  C,  and  it  was ,  provided  that  it  should  be 
lawful  for  them  instead  thereof  to  njake  a  new  line 
between  the  same  two  towns.  By  the  first  act 
the  compulsory  powers  to  take  lands  were  limited  to 
three  years,  and  the  time  for  making  the  railway  to 
five  years,  after  which  time  the  powers  granted 
to  the  company  were,  to  cease  (except  as  to  the  part 
of  the  line  completed)  and  the  land  of  the  uncom- 
pleted part,  if  it  had  been  taken  by  the  company, 
was  to  revert  to  the  landowners.  By  the  second  act 
the  time   was  extended,  but  a  longer  period   was 
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granted  for  the  exercise  of  the  compulsory  powers 
in  respect  of  the  deviation  line  than  in  respect  of  the 
original  line.   The  company  completed  the  line  from 

Y  to  M  only,  and  did  not  make  the  rest,  on  the 
ground  that  it  would  not  be  remunerative.  After 
the  compulsory  powers  of  the  company  to  take  land 
for  completing  the  line  from  C  to  B  had  expired, 
but  while  the  powers  still  continued  with  regard  to 
the  substituted  line  under  the  second  act,  a  man- 
damus was  applied  for  by  persons  whose  land  had 
been  taken  for  making  the  completed  portion  of  the 
line,  and  who  also  had  land  on  the  new  proposed 
line,  to  compel  the  company  to  make  the  substituted 
line  between  M  and  C  : — Held,  that  the  substituted 
portion  between  M  and  C  was  to  be  treated  as  if 
it  had  been  part  of  the  original  proposed  line  between 

Y  and  B.  The  Yorlc  and  North  Midland  Rail.  Oo. 
V.  Eegina  (in  error),  22  Law  J.  Rep.  (n.s.)  Q.B.  225; 
1  E.  &  B.  858 :  reversing  Segina  v.  the  Yorlc  and 
North  Midland  Rail.  Co.,  22  Law  J.  Rep.  (N.s.) 
U.B.  41;  1  E.  &  B.  178  [see  the  last  case]. 

Held,  further,  that  the  statutes  gave  a  power  to 
the  company,  but  did  not  oblige  them,  to  make  the 
railway:  that  they  contained  no  implied  contract 
between  the  company  and  the  landowners  along  the 
proposed  line  that  the  railway  should  be  made.  Ibid. 

Held,  also,  that  the  company  by  making  part  of 
the  line  had  not  thereby  put  themselves  under  an 
obligation  to  make  the  remainder.     Ibid. 

To  a  mandamus  commanding  a  railway  company 
to  complete  their  line,  it  is. not  a  sufficient  return 
that  the  compulsory  powers  for  the  purchase  of  land 
expired  before  the  issuing  of  the  writ,  and  that  the 
defendants  never  were  in  actual  possession  or  entitled 
to  acquire  possession  of  all  the  lands  required  for  the 
purpose  of  making  the  line;  they  must  go  on  to 
shew  that  they  cannot  get  all  the  necessary  land 
without  exercising  their  compulsory  powers.  Regina 
V.  the  Great  Western  Rail.  Co.,  22  Law  J.  Rep. 
(N.s.)  a.B.  263;  1  E.  &  B.  874. 

Mandamus  to  make  a  line  to  R.  It  appeared,  on 
the  record,  that,  after  the  making  of  the  return,  but 
before  the  judgment  of  the  Court  below,  the  powers 
of  the  company  had  expired.  The  Court  of  Queen's 
Bench  having  held,  that  notwithstanding  this  a 
peremptory  mandamus  should  be  awarded,  the  pro- 
l>riety  of  the  decision  on  this  point  was  questioned  by 
the  Judges  in  the  Exchequer  Chamber ;  but  the  judg- 
ment was  reversed  on  other  grounds,  ideo  guwre. 
In  the  special  act  it  was  enacted,  that  "  it  should  be 
lawful  for  the  company  to  make  a  line  to  R,  the  line 
in  question,"  and  if  they  shall  think  fit,  "  a  branch. 
And  that  the  line  to  R  shall  commence  at,"  &c., 
"  and  shall  terminate  at  R,  and  the  branch,  if  the 
Siime  shall  be  constructed,  shall  be  made,"  &c.  In 
the  act  was  a  power  to  lease  the  branch,  with  the 
power  for  making  it : — Held,  that  it  was  not  obliga- 
tory on  the  company  to  make  the  line  to  R,  the 
peculiar  words  of  the  special  act  not  taking  the  case 
out  of  the  general  rule.  Great  Western  Rail.  Co.  v. 
Regina,  1  E.  &  B.  874. 

(/)  Making  and  maintaining  Fences, 

[See  AcTioK,  (D)  (a!).] 

A  railway  company  is,  under  5  &  6  Vict.  e.  55. 
B.  9,  bound  to  keep  the  gates  at  the  ends  of  level 
crossings  closed  against  all  persons  or  cattle  upon  the 


highway,  whether  lawfully  there  or  not,  and  they  are 
liable  to  an  action  for  any  injury  arising  from  a 
breach  of  that  duty.  Pawcett  v.  the  York  and 
North  Midland  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
Q.B.  222;  16  Q.B.  Rep.  610. 

In  an  action  on  the  case  against  a  railway  com- 
pany for  not  keeping  gates  closed  across  the  ends 
of  a  highway  wliich  crossed  the  railway  upon  a 
level,  pursuant  to  S  &  6  Vict.  c.  55.  a.  9,  whereby 
two  horses  of  the  plaintiff,  "then  lawfully  being  oa 
the  said  highway,"  strayed  upon  the  railway  and 
were  killed,  the  defendants  traversed  that  the 
horses  were  lawfully  on  the  highway.  It  appeared 
that  the  horses,  having  been  put  into  a  field  of 
the  plaintiff's,  the  fences  of  which  were  suffi- 
ciently sound  for  ordinary  purposes,  had  accidentally 
escaped  and  got  into  a  public  road,  and  thence 
along  the  highway  through  the  gate  upon  the  line  of 
the  railway : — Held,  that  as  against  the  company 
the  horses  were  lawfully  upon  the  highway.   Ibid. 

Qucere — whether  the  horses  could  under  these 
circumstances  have  been  distrained  by  the  owner  of 
the  soil  of  the  highway  or  impounded  by  the  sur- 
veyor.    Ibid. 

Where  the  plaintiff's  sheep,  trespassing  on  A's 
close,  strayed  upon  the  defendants'  railway,  which 
adjoined,  through  a  defect  of  fences  which  the 
defendants  were  bound  as  against  A  to  make  and 
maintain,  and  were  killed, — Held,  that  the  plaintiff 
could  not  recover  either  at  common  law  or  under  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20.)  section  68,  or  on  the  ground  that  the 
defendants  exercised  a  dangerous  trade;  the  obliga- 
tion to  make  and  maintain  fences,  both  at  common 
law  and  by  the  statute,  applying  only  as  against  the 
owners  or  occupiers  of  the  adjoining  close.  Ricketts 
V.  the  East  amd  West  India  Docks  and  Sirmingham 
June.  Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  C.P.  211; 
12  Com.  B.  Rep.  160. 

The  Railways  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  20.  8.  68,  which  requires  a  railway  company 
to  make  sufficient  fences  "for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining 
lands  not  taken,"  imposes  on  the  company  the  obli- 
gation of  making  a  fence  between  the  railway  land 
and  a  public  highway  which  runs  alongside  of  it; 
The  Manchester,  Sheffield  and  lAmcolnshire  Raihaaj/ 
Compamy  v.  Wcdlis,  23  Law  J.  Rep.  (h.s.)  C.P. 
85;  14  Com.  B.  Eep.  243. 

The  liability  of  the  company  under  this  section  is 
the  same  as  it  would  have  been  at  common  law  if 
they  had  been  bound  by  prescription  to  repair  the 
fence;  that  is,  that  they  are  only  bound  to  keep  up 
the  fence  as  against  the  cattle  of  owners  or  occupiers 
of  adjoining  lands.  Therefore,  though  the  owner  of 
cattle  lawfully  passing  or  driven  along  a  highway 
may  be  considered  as  an  occupier  of  it,  and  entitled 
to  recover  a  compensation  from  a  railway  company, 
whose  land  adjoins  the  highway,  if  through  a  defect 
ill  the  fence  between  the  latter  and  the  railroad 
occasioned  by  the  negligence  of  the  company's  ser- 
vants his  cattle  get  on  the  line  and  are  injured;  yet 
if  from  the  same  cause  such  an  injury  happen  to 
horses  when  straying  on  the  highway  the  company 
are  not  liable;  for  the  owner  of  cattle  so  straying  is 
not  in  law  an  occupier  of  the  highway,  and  conse- 
quently as  against  him  there  is  no  obligation  to 
maintain  the  fence.     Ibid. 
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{g)  On  Openi/ng  the  Lime. 

It  being  proposed  to  form  a  railway  from  A 
through  N  and  G  to  B,  and  it  being  known  that  the 
line  when  open  from  A  to  N  would  compete  with 
and  injure  the  N  canal,  and  when  open  from  N  to 
G  would  in  like  manner  compete  with  and  injure  the 
G  canal,  a  private  act  of  parliament  (9  &  10  Vict. 
c.  clx.)  was  obtained,  which  authorized  the  formation 
of  the  whole  railway  from  A  to  B,  and  which  stated 
that  it  was  intended  that  the  canals  and  railway 
should  be  worked  in  connexion,  and  that  the  canal 
companies  should  be  incorporated  with  the  railway 
company.  Section  73.  provided  that  the  railway 
company  should  be  liable  to  pay  to  the  canal  com- 
panies a  specified  price  per  share  for  all  their  shares 
"from  and  immediately  after  the  opening  of  the 
railway  between  A  and  G  for  public  use."  The 
railway  was  afterwards  made  and  opened  for  a 
portion  only  of  the  space  from  A  to  G,  namely,  from 
N  to  G: — Held,  (WiUiarns,  J.  dissentiente)  that 
the  opening  for  public  use  of  any  portion  of  the  line 
between  A  and  G  rendered  the  railway  company  liable 
to  pay  for  the  canal  shares.  The  Gramtham  Carnal 
Compam/  v.  the  Ambergate,  Nottingham  amd  Boston 
and  Eastern  Jwnction  Bail.  Co.,  (in  error),  21  Law 
J.  Bep.  (n.s.)  Q.B.  322. 

(h)  Coverumt  to  compensate  for  Lamds. 

A  railway  company,  who  were  promoting  ia  par- 
liament a  bill  for  an  extension  of  their  line,  which,  if 
made,  would  pass  through  the  lands  of  the  plaintiff, 
covenanted  with  the  plaintiff,  "that  in  the  event  of 
the  proposed  bill  passing  in  the  then  session  of  par- 
liament, the  company  should,  before  they  should 
enter  upon  any  of  the  plaintiff's  lands,  pay  to  him 
4,900A  purchase-money  for  any  portion  not  exceed- 
ing forty- three  acres,  which  the  company  might,  under 
the  powers  of  their  act,  require  and  take  for  the  pur- 
poses of  their  undertaking;  and  that,  in  addition  to 
purchase-money  as  aforesaid,  the  company  should 
pay  to  the  plaintiff,  before  they  should  enter  upon 
any  part  of  his  said  land,  7,100i.,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands  not  exceed- 
ing forty-three  acres  to  be  taken  by  them"  : — Held, 
that  the  company  were  not  liable  to  pay  either  of 
these  sums  unless  they  entered  upon  some  part  of 
the  plaintiff's  lands.  Gage  v.  the  Newmairket  Rail. 
Co.,  21  Law  J.  Rep.  (n.s.)  Q.B.  398;  18  Q.B. 
Eep.  457. 

Held,  also,  that  an  absolute  covenant  to  pay  these 
snms  to  the  plaintiff  by  the  company  would  be  ultra 
vires  and  void.     Ibid. 

The  declaration  stated  that  the  defendants  were 
provisional  directors  of  a  certain  company  and  pro- 
moters of  a  bill  in  parliament  for  making  a  railway 
from  E  to  P,  and  that  by  articles  of  agreement 
between  them  and  the  plaintiff,  it  was  witnessed,  that 
in  consideration  of  the  covenants  thereinafter  con- 
tained, the  plaintiff  covenanted  that  he  would  accede 
to  the  bill,  and  the  defendants  covenanted  that  in 
the  event  of  the  bill  passing  into  a  law,  the  company 
should  pay  him  for  so  much  of  his  land  as  should 
be  intersected  by  the  railway  at  the  rate  of  120/. 
per  acre,  and  secondly,  that  they  should  pay  him 
3,000/.  in  full  compensation  for  the  general  damage 
which  the  railway  might  do  to  the  mansion,  park, 


and  estate,  including  the  crossing  of  the  road  near 
the  park  entrance,,  the  lowering  the  road,  the 
obstruction  of  views,  disturbance  of  privacy  of  the 
park,  &c.,  the  expense  of  temporary  residence  during 
the  progress  of  the  works,  the  depreciation  as  a  resi- 
dence, the  additional  expense  in  the  cultivation  of 
farms  by  the  alteration  of  the  road,  and  all  other 
damage  to  be  done  to  the  mansion  and  park.  Aver- 
ment, that  the  plaintiff  did  assent  to  the  bill,  and 
the  same  passed  into  a  law;  that  the  company 
entered  on  the  plaintiff's  lands  and  cut  down 
trees,  &c.,and  although  seven  acres  were  intersected 
and  severed  by  the  railway,  and  the  park  and  man- 
sion deteriorated,  yet  neither  the  company  nor  the 
defendants  had  paid  the  plaintiff  120/.  per  acre,  nor 
the  3,000/.  Fourth  plea,  that  the  company  did  not 
enter  on  the  plaintiff's  land.  Fifth,  that  the  quantity 
of  the  plaintiff 's  land  intersected  by  the  railway  was 
not  required  by  the  company  for  the  purposes  of  the 
railway,  nor  was  it  severed  from  the  remainder  of 
the  fields: — Held,  per  Fairke,  B.  and  Piatt,  B., 
that  the  defendants  were  bound  by  their  covenant  to 
pay  the  plaintiff  the  sum  of  3,000/.  immediately 
after  the  passing  of  the  act,  although  the  railway  had 
not  been  constructed  nor  any  damage  done  to  the 
plaintiff's  land;  dissentiente  Pollock,  C.B.,  who 
held  that  the  plaintiff  was  not  entitled  to  the  3,000/. 
until  his  land  should  have  been  taken  or  some 
damage  done.  Blamd  v.  Crowley,  20  Law  J.  Eep. 
(k.s.)  Exch.  218;  6  Exch.  Rep.  622. 

( s )  Making  and  enforcing  Bye-laws. 

F,  being  at  Colchester  and  intending  to  travel  by 
the  Eastern  Union  Railway  only  as  far  as  the  Diss 
station,  purposely  applied  for  and  obtained  from  the 
company's  clerk  at  the  Colchester  station,  within 
the  borough  of  Colchester,  a  ticket  for  Norwich, 
and  paid  the  fare  demanded  to  Norwich.  The  pro- 
per fare  to  Diss  was  7s.,  and  the  fare  to  Norwich, 
though  nineteen  miles  further  from  Colchester  than 
Diss,  was,  owing  to  competition,  5s.  only.  On  the 
arrival  of  the  train  at  Diss,  F  got  out  of  the  train 
and  delivered  his  ticket  to  the  collector,  and 
refused  to  pay  the  difference  of  fare  to  Diss,  though 
demanded  by  the  collector.  By  one  of  the  company's 
bye-laws,  it  was  provided  that  every  passenger  should 
pay  his  fare  previously  to  entering  a  carriage  of  the 
company,  upon  payment  of  which  he  would  be  fur- 
nished with  a  ticket  specifying  the  class  of  carriage 
and  distance  for  which  the  fare  was  paid,  which 
ticket  such  passenger  was  required  to  shew  when 
requested  by  a  servant  of  the  company,  and  to 
deliver  up  the  same  before  leaving  the  carriage;  and 
that  any  passenger  who  should  enter  a  carriage  with- 
out having  paid  his  fare,  or  who  should  refuse  to 
shew  or  deliver  up  his  ticket  when  required,  was 
thereby  subjected  to  a  penalty  not  exceeding  40s. 
Under  this  bye-law  F  was  convicted,  by  two  .Justices 
of  the  borough  of  Colchester,  in  a  penalty  of  10*., 
for  havmg,  within  the  said  borough,  unlawfully  and 
wilfully  entered  a  carriage  of  the  said  company,  for 
the  purpose  of  travelling  upon  the  said  railway  from 
Colchester  to  Diss,  not  having  previously  paid  his 
fare  for  so  travelling  : — Held,  that,  supposing  F  to 
have  committed  the  alleged  offence  against  the  bye- 
law,  it  was  committed  within  the  borough  of  Col- 
chester; but  that  no  such  offence  had  been  com- 
mitted by  him,  and  that  the  conviction,  therefore. 
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was  bad.  Regina  v.  Frere,  24  Law  J.  Rep.  (n.s.) 
M.C.  68;  4  E.  &  B.  598. 

(j)  Distraining  uncertificated  Engines, 
Declaration  for  converting  a  locomotive  engine. 
Pleas :  secondly,  that  because  the  said  engine  was 
wrongfully  on  the  defendants'  railway,  incumbering 
the  same  and  doing  damage  thereto,  the  defendants 
seized  and  took  the  said  engine  as  a  distress  for 
the  damage  done,  and  impounded  the  same,  &c. 
Thirdly,  as  to  the  alleged  conversion  of  the  said 
engine,  that  the  plaintiffs  brought  and  continued  the 
said  engine  upon  the  defendants'  railway  without 
having  first  obtained  a  certificate  of  the  defendants' 
approval  of  the  same,  contrary  to  the  statute  in  such 
case  made  and  provided;  wherefore  the  defendants 
removed  the  same  from  the  railway  a  reasonable 
distance  to  a  fit  and  convenient  place,  which  was 
the  conversion  complained  of.  Replication  to  the 
second  plea,  that  the  plaintiffs  had  the  said  engine 
in  and  upon  the  railway  for  the  purpose  of  using  the 
same,  &c,  according  to  law  and  under  and  by  virtue 
of  the  powers  and  authorities  in  them  vested  by  the 
statutes  in  that  behalf;  that  the  said  engine  was 
properly  constructed  as  directed  by  the  acts  of  par- 
liament in  that  behalf;  that  at  and  during  all  the 
times  of  their  bringing  and  using  the  same  upon  the 
railway  the  plaintiffs  were  ready  and  willing  to  pay 
defendants  all  lawful  tolls,  charges  and  demands. 
New  assignment  to  the  third  plea,  that  the  plaintiffs 
sued,  not  for  the  removal  or  converting  to  the  defen- 
dants' use  or  depriving  the  plaintiffs  of  the  possession 
of  the  said  engine,  as  alleged  and  justified  in  the  said 
plea,  but  for  that  the  defendants  converted  to  their 
own  use  or  wrongfully  deprived  the  plaintiffs  of  the 
said  engine  otherwise  than  in  the  said  plea  mentioned. 
Rejoinder  to  the  replication,  that  the  plaintiffs  had 
not,  before  the  making  of  the  distress,  obtained  or 
applied  for  a  certificate  of  the  defendants'  approval 
of  the  engine,  but  brought  the  same  upon  the  railway 
without  such  certificate,  contrary,  &c.  Plea  to  the 
new  assignment,  that  the  place  to  which  the  engine 
was  removed  was  land  in  the  defendants'  possession 
contiguous  to  the  railway,  and  that  the  defendants 
continued  possessed  of  the  railway  during,  &c. ;  that 
while  the  engine  was  staying  in  the  said  place  in 
consequence  of  the  removal,  the  plaintiffs  demanded 
the  engine  "  for  the  purpose  and  in  order  that  they, 
the  plaintiffs,  might,  by  the  power  of  the  steam  of  the 
said  engine,  move  the  said  engine  over  and  upon  the 
said  land  of  the  defendants,  towards,  unto,  to  and 
upon  the  railway  of  the  defendants,  and  there  again 
on  their  said  railway  place  and  use  the  said  engine, 
by  the  power  of  its  own  steam,  without  having  first 
obtained  a  certificate  of  approval  as  aforesaid,"  con- 
trary, &c.;  and  that,  if  the  defendants  had  complied 
with  the  said  demand,  the  plaintiffs  would  forthwith 
have,  by  the  power  aforesaid,  moved  the  said  engine 
over  and  upon  the  said  land,  towards,  &c. ;  where- 
fore the  said  defendants,  when  the  said  demand  was 
made,  and  to  prevent,  &c.,  refuged  to  allow  the 
plaintiffs  to  take  possession  of  the  said  engine,  &c. : 

Held,  upon  demurrer,  that  the  common  law  right 

of  the  defendants  to  seize  the  engine  damage  feasant 
was  not  taken  away  by  the  116th  section  of  the 
8  A:  9  Vict.  c.  20,  the  remedy  given  by  that  section 
being  cumulative,  and  therefore  that  the  second 
plea  was  good.     The  Anibergaie,  Nottingham  and 


Boston  a/nd  Eastern  Junction  Bail.  Co.  v.  the  Mid- 
land Rail.  Co.,  23  Law  J.  Kep.  (k.s.)  Q.B.  17;  2 
E.  &  B.  793. 

Held,  also,  that  the  plea  to  the  new  assignment  by 
reasonable 'Construction  meant  that  the  plaintiffs  had 
made  the  illegal  purpose  alleged  a  part  of  their 
demand  of  the  engine;  and  not  merely  that  such 
purpose  rested  in  intention,  and  therefore  that  the 
plea  was  good.     Ibid. 

(Jc)  Amalgamation. 

A  company  for  making  a  railway  from  Dublin  to 
MuUingar  was  incorporated  by  an  Act  of  Parliament 
passed  in  July  1845  (8  &  9  Vict.  c.  cxix.),  under 
the  name  of  "  The  Midland  Great  Western  Railway 
Company  of  Ireland."  Some  of  its  directors  pro- 
visionally registered  another  company  for  making  a 
railway  from  Mullingar  to  Gal  way,  to  be  called 
"The  Galway  and  Mullingar  Junction  Railway 
Company."  Three  months  afterwards  this  name 
was  altered  at  the  Registration  OflBoe  to  "  The  Mid- 
land Great  Western  Railway  Company  of  Ireland 
(extension  from  Mullingar  to  Galway)."  Most  of 
the  directors  of  the  two  companies  were  the  same. 
L  applied  for  and  received  scrip  certificates  in  the 
extension  company,  and  paid  deposits  thereon,  and 
received  receipts  headed  with  the  altered  name,  and 
signed  the  shareholders'  agreement  and  parliamen- 
tary contract.  The  Midland  Great  Western  pre- 
sented, in  its  own  name  and  under  its  corporate  seal, 
a  petition  to  Parliament  for  an  act  to  make  a  rail- 
way from  Mullingar  to  Galway,  undertaking,  at  its 
own  expense,  to  make  the  railway.  The  act  which 
was  passed  upon  this  petition,  in  July  1846  (9  &  10 
Vict.  c.  ccxxiv.),  only  gave  authority  to  make  the 
railway  from  Mullingar  to  Athlone,  or  but  a  part  of 
the  distance.  The  directors  had  power  under  the 
act  to  raise  the  necessary  sums  *'  by  contributions 
among  themselves  or  by  the  admission  of  other 
parties."  The  additional  capital  required  for  the 
extension  was  directed  to  form  "  part  of  the  general 
and  original  capital  of  the  company;"  and  the  pro- 
visions of  the  recited  act  (that  of  1845)  were  to  ex- 
tend to  and  be  read  with  the  new  act.  The  expres- 
sion "  The  Company,"  in  the  new  act,  was  declared 
to  mean  the  Midland  Great  Western  Company.  In 
September  1846,  at  a  meeting  of  the  directors  of 
the  Midland  Great  Western  Company,  a  resolution 
was  passed  stating  on  what  terms  the  holders  of  the 
extension  scrip  should  be  entitled  to  certificates  in 
the  joint  company,  and  another  resolution  approving 
of  and  confirming  those  terms.  At  that  meeting  the 
seal  of  the  Midland  Great  Western  Company  was 
affixed  to  the  shareholders'  book,  which,  however, 
did  not  then  contain  the  names  of  the  shareholders 
in  the  extension  line.  The  latter  were  added  in 
March  1847,  when  one  of  them,  that  of  the  defen- 
dant, was  inserted.  Three  calls  were  made ;  the 
first  was  dated  previous  to  the  insertion  of  the  ex- 
tension subscribers  in  the  shareholders'  book,  the 
two  others  after  that  insertion.  An  action  was 
brought  for  the^e  calls  : — Held,  that  the  act  did  not 
amalgamate  the  two  companies ;  and  that  even  if 
the  directors  possessed  a  power  of  amalgamation, 
the  resolution  of  September  1846,  was  not  an  exer- 
cise of  that  power  so  as  to  render  the  defendant 
li:i  hie  to  an  action  for  any  one  of  the  calls  at  the  suit 
of  the  Midland  Great  Western  Company.  Midland 
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Great  Western  Raiheay  of  Irelamd  v.  ieecA,  3  H.L. 
Cas.  871. 

A  railvray  company  aasociating,  allying,  and  con- 
necting itself  with  another,  does  not  thereby  become 
equitably  "  amalgamated"  with  it.  The Shrewstury 
and  Birmingham  Rail.  Co.  v.  the  Stow-  Valley  Rail. 
Co.,  2  De  Gex,  M.  &  G.  866.''    \ 

An  agreement  to  amalgamate  at  from  a  time  past 
may  possibly  in  equity  amount  to  amalgamation, 
but  an  agreement  to  do  so  at  a  future  period  will  not 
until  that  period  arrives.     Ibid. 

Pending,  the  progress  of  a  bill  through  Parliament, 
authorizing  the  S.  V,  Company  to  lease  their  line  to 
the  N,  W.  Company,  the  bill  was  opposed  by  the 
S.  B.  Company,  and  upon  a  compromise  a  clause 
was  inserted  securing  to  the  S.  B.  Company  the  use 
of  part  of  the  line  and  the  joint  use  of  a  station, 
subject  to  the  cesser  of  those  rights  in  the  event  of 
the  S.  B.  Railway  Company  being  leased  to  or 
amalgamated  with  a  fourth  company,  viz.  the  G.  W., 
who  were  rivals  to  the  N.  W.  Company.  At  this 
time  the  S.  B.  Company  was  under  no  engagements 
to  the  G.  W.  Company.  Subsequently,  however, 
these  two  companies  entered  into  agreements,  giving 
facilities  and  preference  to  each  other's  traffic,  and  they 
agreed  to  amalgamate  at  a  future  time  if  the  sanction 
of  Parliament  could  be  obtained : — Held,  that  this 
was  not  such  a  change  of  circumstances  produced  by 
the  conduct  of  the  S.  B.  Company  as  to  exclude 
them  from  equitable  relief  by  injunction  for  the  en- 
forcement of  the  rights  of  user  conferred  on  them  by 
the  act.     Ibid. 

The  Court  may  interfere  between  two  railway 
companies  entitled  to  the  joint  use  of  a  station  by 
prescribing  regulations  for  its  management,  but  such 
interference  ought  not  to  take  place  without  grave 
occasion.  The  Court  may  also  direct  a  partition  of 
the  station,  and  appoint  a  receiver,  if  necessary. 
But  where  provisions  exist  for  the  settlement  of  dis- 
putes on  the  above  subjects  by  arbitration,  the 
Court  will  withhold  its  interposition  until  the  remedy 
thus  provided  has  been  resorted  to.     Ibid. 

(?)  Acts  of  Servants. 

If  a  servant  of  a  corporation  aggregate  commit  an 
assault  "by  the  authority  of  the  corporation,  an  action 
of  trespass  for  assault  and  battery  may  be  maintained 
against  the  corporation.  It  is  not  necessary  that  the 
servant  should  be  authorized  to  do  the  act  by  instru- 
ment under  the  seal  of  the  corporation.  The  East- 
ern Cowitties  Rail.  Co.  v.  Broom  (in  error),  20  Law 
J.  Rep.  (n.s.)  Exch.  196;  6  Exch.  Rep.  314. 

If  an  assault  be  committed  on  behalf  and  for  the 
benefit  of  a  corporation  Eiggregate,  the  corporation 
may  ratify  the  act  of  the  agent,  and  if  they  do  so 
they  render  themselves  liable  to  an  action  of  trespass 
for  the  assault.    Ibid. 

If  a  servant  of  a  railway  company,  acting  on  be- 
half of  the  company,  assault  and  imprison  a  pas- 
senger to  compel  him  to  pay  his  fare  for  riding  in 
the  carriages  of  the  company,  the  act  of  the  servant 
is  one  which  may  be  for  the  benefit  of  the  company, 
and  may  be  ratified  by  them.     Ibid. 

A  railway  company,  by  agreement  under  seal,  en- 
gaged a  contractor  to  execute  the  railway,  reserving 
power  to  the  company  to  watch  the  progress  of  the 
work,  and  to  dismiss  any  incompetent  workmen  em- 
ployed by  the  contractor.     In  constructing  a  via- 


duct, part  of  the  railway,  over  a  public  highway,  a 
stone,  through  the  negligence  of  the  workmen,  fell 
upon  the  plaintiff's  husband,  who  was  passing  along 
the  road  underneath,  and  caused  his  death : — Held, 
that  the  company  were  not  liable  in  an  action  against 
them  for  damages,  under  the  9  &  10  Vict.  c.  93,  by 
the  widow  and  administratrix  of  the  deceased. 
Reedie  v.  the  London  amd  North-  Western  Rail.  Co., 
20  Law  J.  Rep.  (n.s.)  Exch.  65;  4  Exch.  Rep.  244. 

Trespass  for  false  imprisonment.  The  plaintiff 
having  seen  an  advertisement  of  an  excursion  train 
from  Monk's  Ferry  to  Bangor  and  back,  inquired  of 
the  clerk  at  the  Monk's  Ferry  station,  which  be- 
longed to  the  defendants,  as  to  the  return  of  the  train, 
and  was  informed  that  he  could  return  that  day  by 
the  half-past  7  train.  The  plaintiff  then  took  a 
ticket,  proceeded  to  Bangor,  and  returning  thence  by 
train  at  the  time  appointed  arrived  at  Chester,  where 
the  train  stopped.  The  Chester  station  was  used  by 
the  defendants  and  by  other  railway  companies.  A 
railway  servant,  who  had  charge  of  the  train,  took  the 
plaintiff's  ticket,  and  informing  him  that  he  ought 
not  to  have  gone  by  that  train,  demanded  2s.  6d. 
more.  Payment  being  refused,  the  railway  servant 
and  the  superintendent  took  the  plaintiff  into  cus- 
tody. The  plaintiff's  attorney  having  written  to  the 
secretary  of  the  defendants'  company,  asking  for 
compensation,  received  an  answer  from  the  secretary, 
requesting  that  he  might  be  furnished  with  the  date 
of  the  transaction  and  promising  to  make  inquiries. 
The  secretary  also  stated  verbally  that  it  was  an  awk- 
ward business,  that  the  blame  would  fall  upon  the 
station  clerk  at  the  Monk's  Ferry  station,  who  gave 
the  plaintiff  .the  false  information,  and  he  also  offered 
to  return  the  2s.  Sd.: — Qucere — whether  there  was 
evidence  for  the  jury  of  the  railway  servant,  who 
made  the  arrest,  being  a  servant  of  the  defendants. 
Roe  V.  the  Birhenhsad,  Lancashire  amd  Cheshire 
Junction  Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Exch. 
9;  7  Exch.  Rep.  36. 

But  held,  that,  at  all  events,  there  being  no  proof 
of  the  defendants  having  the  power  of  arresting  the 
plaintiff,  there  was  no  evidence  of  their  having  ex- 
pressly or  impliedly  authorized  or  ratified  the  arrest 
made  by  the  railway  servant,  and  therefore  that  they 
were  not  liable  for  his  tortious  act.     Ibid. 

The  plaintiff  had  some  quicks  which  were  carried 
at  his  expense  by  the  railway  company  to  the  N 
station  on  their  line.  By  the  leave  of  F,  a  servant 
of  the  company,  styled  the  general  superintendent  of 
the  railway,  the  plaintiff  put  them  into  a  piece  of 
ground  of  the  company's,  adjoining  the  station,  to 
keep  them  alive.  Afterwards,  wishing  to  remove 
them,  he  applied  to  the  station  clerk,  who  would  not 
permit  him  to  take  them,  but  referred  him  to  F,  who 
refused  to  let  him  have  the  quicks.  He  subsequently 
applied  to  B,  the  managing  director  of  the  company, 
and  met  with  a  like  refusal.  The  plaintiff  there- 
upon brought  trover  against  the  company,  but  offered 
no  evidence  to  shew  what  yiere  the  respective  duties 
of  the  general  superintendent  or  managing  director 
of  the  railway: — Held,  that  it  was  the  duty  of  a 
railway  company  trading  largely  as  carriers  on  their 
line  to  have  some  servants  authorized  to  give  direc- 
tion's and  act  for  the  company  on  all  occasions  as  the 
exigency  of  the  traffic  might  require;  that  the  jury 
might  therefore  infer  that  the  general  superintendent 
and  managing  director  had  authority  to  act  for  the 
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company  in  all  matters  in  the  course  of  the  ordinary 
business  of  the  company  as  carriers.  The  Taff  Vale 
Mail.  Co.  V.  Giles,  23  Law  J.  Rep.  (n.s.)  Q.B.  43  ; 
2  E.  &  B.  822. 

Held,  further  (Parhe,  B.  diibitamte),  that  the 
jury  might  also  infer  that  it  was  within  F's  power,  aa 
general  superintendent,  to  grant  permission  to  the 
plaintiff  to  put  the  quicks  into  the  company's  land, 
and  that  his  refusal  to  deliver  them  was  an  act  within 
his  ordinary  business  and  bound  the  company,  and 
amounted  to  an  act  of  conversion  by  them.     Ibid. 

(m)  Contracts  generally. 

A  public  company  incorporated  under  act  of  par- 
liament cannot  generally  contract,  except  in  the  mode 
and  upon  the  conditions  specified  either  in  the  special 
act  or  the  general  act  to  which  it  is  subject,  such  as 
the  Companies  Clauses  Act,  8  &  9  Vict.  c.  16.  The 
plaintiff,  an  engineer,  entered  into  a  contract  under 
seal  with  the  "Wolverhampton  Waterworks  Company 
for  the  supply  of  machinery  and  the  execution  of 
works  for  the  purposes  of  the  company,  with  certain 
jirovisions  as  to  extra  work.  The  company  was 
incorporated  subject  to  the  general  provisions  of  the 
8  &  9  Vict.  c.  16;  but  by  the  special  act,  three 
directors  were  made  a  quorum.  Much  extra  work 
was  done  by  the  plaintiff,  with  the  sanction  of  the 
engineer  of  the  company,  but  not  according  to  the 
provisions  of  the  contract;  and  after  the  work  was 
done,  and  a  claim  made  by  him  for  payment  of  the 
price  stipulated  in  the  contract,  together  with  a  far- 
ther sum  for  the  extra  work,  a  sum  of  1,000Z.  was 
paid  to  him  on  the  general  account;  but  no  proof  was 
given  that  this  payment  was  made  by  the  order  of 
three  directors : — Held,  in  an  action  brought  to  re- 
cover for  the  extra  work,  that  there  was  no  evidence 
to  go  to  the  jury  of  any  contract  with  the  company. 
Homersham  v.  the  Wolverltampton  Waterworks  Co., 
20  Law  J.  Eep.  (k.s.)  Exch.  193;  6  Exch.  Rep.  137. 

Qacere — whether  upon  proof  that  such  payment 
had  been  made  by  order  of  three  directors  any  con- 
tract binding  on  the  company  would  have  been  im- 
plied.    Ibid. 

The  plaintiff  and  defendants  entered  into  an  agree- 
ment with  a  railway  company  to  execute  a  contract 
for  making  a  timnel  upon  a  line  of  railway,  called 
"the  Morley  contract."  The  plaintiff  then  assigned 
to  the  defendants  all  his  right  and  interest  in  the 
contract,  and  the  defendants  agreed  to  pay  a  given 
sum  to  the  plaintiff  upon  the  completion  of  the 
contract.  Subsequently,  it  became  necessary  to  vary 
the  levels,  and  the  defendants  agreed  with  the  com- 
pany to  make  the  tunnel  in  a  different  directionfrom 
that  specified  in  the  Morley  contract,  and  upon 
different  terms  as  to  payment : — Held,  that  the 
plaintiff  had  no  right  to  sue  the  defendants  for  the 
sum  stipulated  to  be  paid  to  him  by  the  agreement, 
as  the  Morley  contract  never  was  completed. 
Swmphreys  v.  Jones,  20  Law  J.  Rep.  (n.s.)  Exch. 
88;  .5  Exch.  Rep.  952. 

Where  a  corporation  have  actually  used  and  oc- 
cupied land  for  the  purpose  of  their  incorporation, 
by  the  permission  of  the  owner,  semble,  that  they  are 
liable  to  be  sued  in  assumpsit  for  use  and  occupation, 
notnithstanding  they  have  not  entered  into  a  con- 
tract under  their  common  seal.  But  in  the  case  of  a 
railway  company,  sued  under  the  above  circumstances, 
where  the  8  Vict.  c.  16. 8. 97.  (the  Companies  Clauses 


Consolidation  Act),  provides  that  any  contract,  which, 
if  made  between  private  persons,  would  be  valid,  al- 
though made  by  parol  only,  may  be  made  by  parol 
on  behalf  of  the  company  by  the  directors,  and  shall 
be  binding  on  the  company: — Held,  that  such  a 
contract  might  be  presumed  to  have  been  entered  into, 
and  that  the  company  was,  therefore,  liable  to  the 
action.  Low  v.  the  London  and  North- Western 
Bail.  Co.,  21  Law  J.  Rep.  (n.s.)  CI.B.  361;  18  Q,B. 
Rep.  632. 

Although  a  corporation  may  be  liable  in  an  action 
for  use  and  occupation  of  premises,  it  can  only  be  so 
for  the  period  of  actual  occupation,  and  a  continuous 
occupation  for  several  years  will  not  render  the  cor- 
poration tenants  from  year  to  year.  Finlay  v.  the 
Bristol  and  Exeter  Rail.  Co.,  21  Law  J.  Rep.  (n.s.) 
Exch.  117;  7  Exch.  Rep.  409. 

A  railway  company,  through  their  solicitor,  hired 
rooms  from  the  16th  of  December  1846  for  one  year, 
but  occupied  them  until  the  16th  of  December  1848, 
previously  to  which  time  they  removed  their  furniture 
and  effects,  left  the  keys  in  the  door.s,  and  paid  the 
rent  up  to  that  day,  but  gave  no  notice  to  quit : — 
Held,  that  the  defendants  were  not  liable  in  use  and 
occupation  for  rent  subsequently  to  December  16, 
1848.     Ibid. 

The  declaration  in  covenant  set  out  an  indenture 
between  the  plaintiffs  and  the  defendants,  a  railway 
company,  which,  after  reciting  that  the  defendants 
were  desirous  of  being  supplied  with  350,000  sleepers 
of  the  description  in  the  specification  annexed,  and 
that  in  the  specification  was  stated  the  times  within 
which,  and  the  port  at  which  they  were  to  be  de- 
livered, contained  a  covenant  by  the  plaintiffs,  that 
they  should  and  would,  within  the  times  and  at  the 
place  mentioned  in  the  specification,  as,  and  when, 
and  in  such  quantities  as  the  company's  engineer 
should  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  the  specification,  direct  and  require, 
furnish  the  company  with  350,000  sleepers.  The 
engineer  had  power  to  vary  the  form  of  the  sleepers, 
and  to  settle  the  amount  of  difference  in  price  to  be 
paid  to  the  plaintiffs  in  consequence  of  such  altera- 
tion. It  was  also  stipulated  that,  if  the  contractors 
did  not  regularly  deliver  the  sleepers,  the  company 
might  determine  the  contract  by  notice.  The  deed 
then  proceeded,  "that  the  said  company  will  pay  to 
the  said  contractors,  for  the  said  sleepers  hereinbefore 
contracted  to  be  supplied,  the  price  of  4s.  3d.  per 
sleeper,  at  the  time  and  in  the  manner  hereinafter 
mentioned  :"  in  effect  thus :  nothing  was  to  be  paid 
until  2,000i.  worth  of  sleepers  had  been  delivered 
and  certified,  and  then  only  the  excess  in  value 
above  2,000Z.;  and  the  2,000;.  were  to  paid  within 
two  months  after  the  whole  of  the  350,000  sleepers 
hereinbefore  agreed  to  be  supplied  should  have  been 
delivered,  and  a  certificate  given.  The  declaration 
then  set  out  the  specification,  which  stated,  "  the 
number  of  sleepers  required  under  this  specification 
is  350,000;  one-half  of  the  sleepers  will  have  to  be 
delivered  in  1847,  and  the  remainder  by  Midsum- 
mer 1848.  The  port  at  which  the  delivery  will  have 
to  be  made  is  G."  It  then  stated  that  the  year 
1847  and  Midsummer  1848  had  elapsed;  that  the 
plaintiffs  were  always  ready  and  willing  to  deliver  the 
sleepers  within  the  times  and  at  the  place  specified, 
when  and  in  such  quantities  as  the  engineer  bhould 
require  :  yet  that  the  engineer  did  not  during  1847 
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give  any  order  touching  the  delivery  of  half  the 
sleepers,  or  by  Midsummer  1848  for  the  other  half. 
Among  other  pleas,  the  defendants  pleaded  that  they 
had  no  notice  or  knowledge  that  the  plaintiffs  were 
ready  or  willing  to  supply  the  defendants  with  the 
said  half  of  the  sleepers.  The  issue  on  this  plea 
was  found  for  the  defendants : — Held,  that  this  in- 
denture contained  a  covenant  by  the  railway  com- 
pany that  they  would  take  the  whole  350,000 
sleepers  at  the  stipulated  price  before  Midsummer 
1848,  and  also  that  their  engineer  should  give  the 
necessary  orders  for  their  delivery  within  the  times 
limited  by  the  specification.  The  Great  Northerfu 
Rail.  Co.  V.  Harrison  (in  error),  22  Law  J.  Rep. 
(n.s.)  C.P.  49;  12  Com.  B.  Rep.  576:  affirming 
Harrison  v.  the  Great  Northern  Sail.  Co.,  21  Law 
J.  Rep.  (n  s.)  C.P.  89. 

Held,  further,  that  the  plaintiffs  were  entitled  to 
judgment  non  obstwnte  veredicto  on  the  issue  on  the 
plea  that  the  defendants  had  no  notice  of  the  plain- 
tiffs' readiness  and  willingness,  as  the  plaintiffs  were 
not  bound  to  be  ready  and  willing  until  they  had 
orders  from  the  engineer  to  deliver  any  sleepers,  and 
need  not  have  alleged  that  they  were  ready  and 
willing,  and  that  consequently  notice  to  the  defen- 
dants that  they  were  ready  and  willing  was  not 
necessary.     Ibid. 

A  clerk  in  the  office  of  the  engineer  to  a  railway 
company  made  a  contract  with  the  plaintiffs  for  the 
purchase  of  a  number  of  railway  sleepers  upon 
certain  terms.  The  sleepers  were  taken  by  a  carrier 
employed  by  the  company  to  the  railway,  and  used 
upon  the  railway.  There  was  a  subsequent  cor- 
respondence between  the  plaintiffs  and  another  clerk 
of  the  company  as  to  the  right  of  the  company  to  a 
set-off,  but  their  liability  for  the  sleepers  was  not 
disputed  : — Held,  that  there  was  evidence  to  go  to 
the  jury  that  the  directors  had  contracted  by  parol 
to  take  the  goods  upon  the  terms  of  the  clerk's  con- 
tract, and  that  the  company  were,  therefore,  liable 
under  the  provisions  of  the  8  &  9  Vict.  c.  16.  s.  97. 
PoAiMmg  V.  the  London  amd  North-  Western  Rail. 
Co.,  23  Law  J.  Rep.  (n.s.)  Exch.  105;  8  Exch. 
Rep.  867. 

A  railway  company  were  empowered  by  act  of 
parliament  to  make  a  railway,  which  was  intended 
to  cross  the  navigable  river  Wensum  by  a  swivel 
bridge,  according  to  deposited  plans.  Owing  to  en- 
gineering difficulties,  it  waa  found  inconvenient  to 
cross  the  river  at  the  place  pointed  out  in  the  de- 
posited plans,  and  another  site  was  selected;  and  the 
consent  of  the  Admiralty  and  of  the  owners  of  the 
adjoining  lands  being  obtained,  the  works  were  com- 
menced and  a  centre  pier  to  support  the  bridge  was 
placed  in  the  bed  of  the  river.  The  corporation  and 
inhabitants  of  Norwich  preferred  an  indictment 
against  the  company  for  a  nuisance  in  erecting  the 
pier  in  the  bed  of  the  *iver,  to  which  the  defendants 
pleaded  not  guilty;  and  thereupon,  in  order  to  put 
an  end  to  all  disputes,  the  parties  entered  into  an 
agreement,  under  seal,  dated  the  25  th  of  March 
1847,  which  provided  that  the  parties  prosecuting, 
so  fer  as  they  were  interested,  should  permit  the 
pier  to  remain  on  the  new  site,  and,  in  consideration 
thereof,  the  company  covenanted  to  excavate  to  a 
certain  depth  the  north  bank  of  the  river,  and  dredge 
and  cleanse  to  the  same  depth  another  part  of  the 
river,  so  as  to  form  a  navigable  channel  of  a  certain 
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depth  on  the  north  side  of  the  pier.  The  coinpany 
also  covenanted  to  use  their  best  endeavours  to 
obtain  an  act  of  parliament  to  sanction  and  confirm 
the  agreement,  tlie  said  corporation-undertaking,  on 
their  part,  to  do  all  reasonable  acts  to  aid  the  com- 
pany in  obtaining  the  act  The  agreement  further 
provided,  that  if  the  said  pier  and  the  works  con- 
nected therewith  were  continued  and  completed 
without  interruption  or  impediment  by  or  at  the 
instance  of  the  parties  prosecuting  the  indictment, 
then,  whether  the  said  act  of  parliament  should  be 
obtained  or  not,  if  the  said  works  to  be  performed 
by  or  on  the  part  of  the  company  should  not  be 
completed,  to  the  reasonable  satisfaction  of  the 
engineer  for  the  time  being  of  the  said  corporation, 
within  the  space  of  twelve  calendar  months  from  the 
date  of  the  said  agreement,  then  and  in  such  case 
the  company  would,  on  demand,  forfeit  and  pay  to 
the  said  corporation  1,000^.,  to  be  recovered  as 
liquidated  damages.  Upon  this  agreement,  the 
corporation  of  Norwich  brought  an  action  against 
the  company  to  recover  the  said  sum  of  1,000Z., 
alleging,  as  a  breach,  the  non-completion  of  the 
works  within  twelve  months  to  the  reasonable  satis- 
faction of  the  engineer  of  the  corporation.  The 
defendants,  in  their  plea,  set  out  the  agreement,  and 
then  averred  that  the  said  agreement  was  entered 
into  before  the  passing  of  the  company's  Railway 
Alteration  Act,  1847;  that  the  river  Wensum  had 
been  from  time  immemorial  a  public  navigable  river; 
that  the  said  pier  was  a  public  and  common  nuisance 
and  an  obstruction  to  the  navigation ;  and  that,  at 
the  time  of  making  the  said  agreement,  neither  the 
said  pier  nor  the  proposed  works  in  connection 
therewith  were  authorized  by  act  of  parliament. 
Replications:  First,  that  the  said  pier  and  bridge 
were  works  necessary  to  be  so  erected  and  placed, 
and  to  be  executed  and  completed,  for  the  purpose 
of  making  and  constructing  the  railway  authorized 
to  be  made  and  constructed  by  the  company's  act, 
1845.  Secondly,  that  the  said  agreement  was  men- 
tioned and  described  in  the  company's  Railway  • 
Alteration  Act,  1847,  and  that  the  said  pier,  bridge 
and  works  w^re  mentioned  and  referred  to  in  and  by 
the  said  act,  and  that  the  said  act  was  obtained 
within  such  time  after  the  agreement  as  to  leave  to 
the  defendants  a  sufficient  time  after  the  passing  of 
the  said  act  for  completing,  within  the  time  men- 
tioned in  the  said  agreement,  the  said  works  so 
agreed  to  be  performed,  as  in  the  said  agreement 
was  mentioned : — Held,  upon  demurrer,  by  Lord 
CamipbeU,  C.J.  and  Wightmam,  J.,  that  as,  at  the  time 
when  the  agreement  was  entered  into,  the  works 
absolutely  contracted  to  be  executed  were  connected 
with  the  completion  of  the  new  pier,  which  then 
was  a  public  nuisance,  and  as  the  obtaining  an 
enabling  act  of  parliament  was  not  made  by  the 
agreement  a  condition  of  the  execution  and  com- 
pletion of  such  works,  the  agreement  was  illegal 
and  void,  and  that  upon  the  pleadings,  the  defendants 
were  entitled  to  succeed.  By  Lord  Campbell,  C.J., 
that  the  agreement  being  for  the  construction  and 
completion  of  a  public  nuisance,  and  therefore 
illegal,  could  have  no  validity  given  to  it  by  reason 
of  the  covenant  in  the  deed  to  obtain  an  act  of  par- 
liament to  authorize  the  construction  of  the  illegal 
works;  that  the  works  agreed  to  be  done  on  the  part 
of  the  directors  of  the  Company  were  vll/ra  vires  to 
Y 


162 


COMPANY — Railway  and  Incorporated;  (G)  Powers,  Duties,  &c. 


the  knowledge  of  the  covenanteea;  and  on  that 
groundj^  also,  the  defendants  were  entitled  to  judg- 
ment upon  the  plea.  By  Coleridge,  J.  and  Erie,  J., 
that,  by  the  agreement  declared  upon,  the  parties 
did  not  absolutely  contract  for  the  unlawful  obstruc- 
tion of  a  public  highway  without  obtaining  an  act 
of  parliament,  so  as  to  render  the  contract  illegal 
and  void;  that  the  contract  between  the  parties,  as 
it  appeared  from  the  agreement  itself,  to  which 
alone  upon  the  pleadings  the  Court  could  look,  was 
not  necessarily  unconnected  with  the  purpose  of  the 
company's  incorporation;  but,  on  the  contrary,  it 
might,  consistently  with  the  pleadings,  have  been 
essential  to,  and  it  did  tend  to  effect  the  main  pur- 
pose of  such  incorporation;  that  the  agreement, 
therefore,  could  not  be  considered  ulira  vires  on  the 
part  of  the  directors  of  the  company,  though  such 
purpose  was  agreed  to  be  effected  by  means  different 
from  those  at  first  authorized  to  be  adopted,  and 
upon  both  grounds  the  plea  was  no  answer  to  the 
plaintiffs'  claim.  By  Lord  Campbell,  C.J.,  Cole- 
ridge^ J.  and  Wightman,  J.,  that  the  rephcations 
affiirded  no  answer  to  the  plea,  and  were  bad  in 
substance.  T!ie  Mayor,  &c.  of  Norwich  v.  the 
Norfolk  Rail.  Co.,  24  Law  J.  Rep.  (N.a.)  Q.B.  105; 
4  E.  &  B.  397. 

A  provisionally  registered  railway  company  entered 
into  an  agreement  with  two  canal  companies,  estab- 
lished by  acts  of  parliament,  for  the  purchase  of 
their  shares  and  property;  and  in  the  document  it 
was  provided  that  certain  members  of  the  provisional 
committee  ofthe  railway  company  should  pay  down, 
or  procure  to  be  paid  down,  the  sum  of  10,000/,,  to 
be  held  upon  trust,  until  the  railway  act  should  be 
obtained,  in  taking  transfers  of  the  bonds  or  mort- 
gages of  the  canal  companies,  and  the  remaining 
amount  of  the  purchase-money,  within  certain  stated 
times,  amounting  altogether  to  50,000/.;  it  was  also 
further  declared,  that  the  purchase-money  should 
be  provided  by  the  thereunder  signed  six  members 
of  the  provisional  committee  out  of  their  own  monies, 
or  they  should  procure  the  same  to  be  paid  as  afore- 
said, so  that  the  canal  companies  should  not  be 
affected  by  any  special  trusts  or  liabilities  which 
might  attach  to  the  paid-up  capital  of  the  railway 
company.  This  agreement  was  executed  by  the  six, 
on  behalf  of  the  railway  company,  and  by  persons 
specially  appointed  by  the  canal  companies.  Three 
of  the  six  provisional  committee-men  signed  a 
cheque  for  the  10,000/.,  and  with  the  concurrence  of 
the  other  three  handed  it  to  a  trustee  for  the  canal 
companies,  and  the  money  was  paid  by  the  trustees 
of  the  railway  company,  which  company  was  ordered 
to  be  wound  up,  and  the  Master  authorized  one  of 
the  shareholders  to  file  a  bill  against  the  canal  com- 
panies for  the  recovery  of  the  10,000/. : — Held, 
affirming  the  decision  of  one  of  the  Vice  Chancellors, 
that  the  agreement  was  unauthorized,  and  one  which 
could  not  be  entered  into  without  the  sanction  of 
parliament;  that  the  10,000/.  was  trust  money  of  the 
railway  company,  and  not  the  private  monies  of 
the  six  provisional  committee-men;  that  the  canal 
companies,  receiving  the  cheque  as  they  did,  and 
receiving  the  money  for  the  cheque  from  the  bankers 
of  the  railway  company,  took  the  10,000/.  impressed 
with  a  trust,  and  with  notice  of  its  being  trust  money, 
and  were  therefore  bound  to  refund  it.  Bryson  v. 
the  Warwick  and  Birmingham  Ca'nM  Namgation 


Co.,  23  Law  J.  Eep.  (n.s.)  Chanc.  133;  4  De  Gex, 
M.  &  G.  711:  affirming  1  Sm.  &  G.  447. 

Held,  also,  on  the  constitution  of  the  suit,  that  the 
plaintiff  was  authorized  to  file  the  bill  on  behalf  of 
himself  and  the  other  shareholders  of  the  railway 
company,  he  having  been  duly  authorized  by  the 
Master  to  institute  the  suit ;  the  60th  section  of  the 
Winding-up  Act,  1848,  controuling  the  29th  and 
50th  sections  of  the  same  statute.     Ibid. 

The  Shrewsbury  and  Birmingham  Railway  Com- 
pany opposed  a  bill  brought  into  parliament  by  the 
London  and  North-Western  Railway  Company, 
seeking  to  authorize  a  lease  to  that  company  of  the 
Shropshire  Union  Railway  then  in  progress,  and  an 
agreement  in  writing  was  made  between  the  two 
companies,  that  in  consideration  of  the  withdrawal  of 
opposition  by  the  Shrewsbury  Company,  an  account 
should  be  kept  of  the  profits  from  traffic  on  the 
Shrewsbury  and  Shropshire  lines,  and  the  same 
should  be  divided  in  stated  proportions.  The  oppo- 
sition was  withdrawn,  and  the  bill  passed,  and  when 
passed  the  agreement  was  re-executed  under  seal. 
The  act  recited  three  other  acts,  one  only  of  which 
had  relation  to  the  agreement  between  the  Shrews- 
bury and  North-Western  Companies.  By  the  5th 
section,  on  the  completion  of  the  works  of  the  three 
lines  of  railways  by  the  recited  acts  authorized  to  be 
made  so  as  to  be  opened  for  public  traffic,  or  at  such 
other  period  as  might  be  agreed  upon,  the  Shropshire 
Company  were  empowered  to  grant  to  the  North- 
Western  Company  a  lease  in  perpetuity  of  the 
undertaking.  Ry  the  11th  section  it  was  enacted, 
that  as  each  line  of  railway  should  be  completed,  the 
same  should  be  worked  and  used  by  the  North- 
Western  Company,  and  for  the  purpose  of  such 
working,  that  company  were  to  exercise  the  powers 
before  given  to  the  Shropshire  Company  in  relation 
to  every  such  completed  railway.  In  other  parts  of 
the  act,  the  authority  to  lease  was  referred  to  as 
"lease  of  the  said  railways"  and  " making  of  such 
lease."  The  Shrewsbury  Company  filed  a  bill  for 
the  specific  performance  of  the  agreement:- — Held, 
upon  an  appeal  of  the  Shrewsbury  Company  against 
a  dismissal  of  their  bill  that  the  directors  of  the 
North-Western  Railway  Company  were  trustees  for 
their  shareholders,  and  that  their  entering  into  such 
a  contract  was  a  breach  of  trust  as  between  them 
and  the  shareholders  as  creating  a  partnership  be- 
tween the  North-Western  and  the  Shrewsbury 
Companies,  determinable  only  at  the  option  of  the 
latter,  which  varied  the  rights  of  the  North-Western 
Company's  shareholders  in  the  gross  receipta  of 
their  business,  and  that  the  Shrewsbury  Company 
knowingly  participated  in  such  breach  of  trust. 
The  Shrewsbury  and  Birmingham  Rail.  Co. 
V.  the  London  and  North-Western  cmd  Shrop- 
shire Union  Rails,  and  Carnal  Co.;  and  the  London 
and  North-Western  Rail.  Co.  and  the  Shropshire 
Union  Rails,  and  Canal  Co.  v.  the  Shrewsbv/ry 
and  Birmingham  Rail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Chanc.  682;  4  De  Gex,  M.  &  6.  US;  16  Beav. 
441. 

Held,  further,  that  parliament  having,  with  a  view 
to  the  puWic  good,  authorized  the  construction  of 
large  bodies,  acting  by  directors,  with  special  and 
limited  powers,  and  for  certain  specified  purposes, 
and  for  the  protection  of  the  public,  and  the  contract 
being  to  alienate  the  tolls  of  a  given  portion  of  the 
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Kne,  Bucli  contract  was  contrary  to  the  authority 
given  by  parliament,  and  was  againat  public  policy. 
Ibid. 

Held,  thirdly,  therefore,  that  a  Court  of  equity 
could  not  lend  its  assistance  to  enforce  the  specific 
performance  of  the  contract,  whether  it  were  valid 
or  invalid  at  law,  and  that  the  appeal  against  the 
dismissal  of  the  bill  must  be  dismissed,  but  without 
costs,  and  the  cross-appeal  must  be  dismissed,  with 
costs.     Ibid. 

Semhle — (one  of  the  Lords  Justices  ditfering  from 
the  Master  of  the  Rolls  and  agreeing  with  Lord 
Cottenham)  that  if  the  case  had  rested  simply  on  the 
point,  whether  the  contract  had  come  into  operation, 
the  Shrewsbury  Company  would  have  been  entitled 
to  relief,  although  the  three  lines  were  not  all  com- 
pleted.    Ibid. 

Heads  of  a  proposed  agreement  were  arranged 
between  the  directors  of  two  railway  companies,  by 
which  one  company  was  to  allow  the  other  company  for 
ninety-nine  years  to  work  the  line,  and  use  the  pro- 
perty and  plant  of  the  granting  company,  except 
certain  specified  lands  and  buildings,  upon  certain 
terms  of  allowance  for  working  expenses  and  charges, 
aiid  the  maintenance  of  works  and  ways,  the  pro- 
perty and  plant  to  be  restored  on  the  termination  of 
the  agreement  on  terms  of  profitable  return  to  the 
granting  company,  and  provision  was  made  for 
application  to  parliament  for  powers  if  needful.  On 
a  bill  by  a  shareholder  in  the  granting  company  on 
behalf  of  himself  and  all  other  the  shareholders  in 
that  company,  except  the  directors,  against  that 
company  and  the  other  company:  —  Held,  first, 
that  the  proposed  agreement  was  a  delegation  of 
some  of  the  statutory  powers  of  one  of  the  companies 
to  the  other,  which  was  contrary  to  the  policy  of 
their  acta,  and  could  neither  be  granted  nor  accepted 
without  further  powers  from  parliament;  that  it  was 
a  contract  savouring  of  illegality,  which  at  the  suit 
of  any  shareholder  this  Court  would  restrain,  and 
the  Court,  on  motion,  restrained  the  company  from 
perfecting  the  agreement.  Secondly,  that  such  an 
agreement  is  not  distinguishable  on  principle  from  a 
lease  or  grant,  which  is  clearly  not  within  the  statu- 
tory powers  of  the  granting  company.  Thirdly, 
that  the  87th  section  of  the  Railways  Clauses  Con- 
solidation Act  merely  gives  to  one  company  a 
limited  power  to  run  a  portion  of  its  traffic  only  when 
itisnecessary  forthepurposeof  itsown  traffie,overthe 
line  of  another  railway  company.  Fourthly,  that  an 
agreement  for  an  application  to  parliament  for  powers 
necessary  to  enter  into  the  above  terms,  and  upon  a 
stipulation  that  they  should  not  be  acted  upon  until 
the  necessary  powers  should  have  been  obtained, 
would  be  lawful  and  would  not  be  restrained.  Fifthly, 
that  the  suit  being  by  one  shareholder  on  behalf  of 
himself  and  the  other  shareholders  in  the  granting 
company  against  that  company,  and  the  other  com- 
pany proposing  to  enter  into  an  illegal  agreement, 
without  making  any  directors  or  other  persons  par- 
ties seeking  an  injunction  against  the  granting  com- 
pany to  restrain  them  from  perfecting  the  agreement, 
was  properly  framed.  Wmch  v.  Birkenhead,  Lan- 
cashire and  Cheshire  JimcUon  Mail,  Co.,  5  De  6ex 
&  Sm.  562. 

(«)  Traffic  wihd  Toll  Agreements. 
"By  an  agreement  between  the  Manchester  and 


Bolton  Railway  Company  and  the  Bury  and  Rossen- 
dale  Railway  Company,  it  was  agreed,  first,  that  the 
M.  and  B.  Company  would  concur,  at  the  expense 
of  the  B.  and  R.  Company,  in  obtaining  an  act  of 
parliament  in  the  ensuing  session  for  a  line  of  rail- 
way from  the  M.  and  B.  Railway  to  Bury  and 
Rawtenstall;  secondly,  that  the  B.  and  R.  Company 
should  have  the  use  of  the  M.  and  B.  Company's 
station  at  Salford,  but  not  to  impede  the  M.  and  B. 
Company's  traffic,  paying  such  charge  for  such 
requisite  additional  accommodation  to  the  same 
arising  from  the  traffic  of  the  B.  and  R.  Company, 
as  three  indifferent  persons  to  whom  it  should  be 
referred  in  the  usual  way  should  determine;  thirdly, 
that  the  traffic  of  the  Manchester,  Bury  and  Rossen- 
dale  Railway  Company,  whether  of  passengers, 
merchandise  or  coals  (that  is,  traffic  using  both  lines 
or  any  portion  thereof),  between  Salford  and  Rawten- 
stall, or  any  points  intermediate  to  these,  should  be 
carried  on,  as  it  respects  engine  power  and  carriages, 
clerks,  porters  and  all  other  expenses  (except  the 
maintenance  of  the  M.  and  B.  Railway)  at  the  costs 
and  charge  of  the  B.  and  R.  Company,  who  should 
pay  to  the  M.  and  B.  Company,  for  the  use  of  their 
railway  and  in  respect  of  the  traffic  herein  specified, 
a  jaro  raid  proportion,  according  to  the  distance 
passed  over  the  two  lines  respectively,  of  all  and 
singular  the  gross  rates,  tolls  and  proceeds  arising 
from  the  said  traffic.  The  agreement  then  set  out 
the  proportion.  The  B.-and  R.  Company  were 
incorporated  first  as  the  Manchester,  Bury  and 
Rossendale  Railway  Company,  and  afterwards,  their 
line  being  greatly  extended  and  other  companies 
being  amalgamated  with  them,  they  became  the 
East  Lancashire  Railway  Company,  the  defendants 
below.  The  M.  and  B.  Company  became  the  Lan- 
cashire and  Yorkshire  Railway  Company,  the  plain- 
tiffs below.  After  the  defendants  below  had  thus 
extended  their  lines  and  changed  their  name,  the 
plaintiffs  below  confirmed  the  original  agreement  by 
a  subsequent  deed :  — Held,  that  the  East  Lancashire 
Railway  Company  were  not  limited  by  the  agree- 
ment in  the  use  of  the  Lancashire  and  Yorkshire 
Railway  Company's  line  and  stations  on  the  terms 
specified  in  the  agreement  to  traffic  beginning  on 
some  part  of  the  B.  and  R.  Company's  original  line 
on  its  way  to  Manchester  and  ending  on  some  part 
of  it  on  its  way  from  Manchester;  but  that  it  ex- 
tended to  all  traffic  that  passed  over  the  original 
line  from  or  to  Manchester,  whether  its  transit  com- 
menced or  ended  on  any  part  of  the  original  line,  or 
whether  it  came  from  or  went  to  any  station  upon 
any  part  of  the  new  and  extension  lines.  The  East 
Lajncashire  Rail.  Co.  v.  the  Lancashire  and  York- 
shire Rail.  Co.  (in  error),  23  Law  J.  Rep.  (n.s.)  Exch. 
157;  9  Exch.  Rep.  591:  reversing  TAe  iomcosAM-e 
and  Yorkshire  Rail.  Co.  v.  the  East  Lancashire 
Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Exch.  62;  7  Exch. 
Rep.  126. 

The  Great  Northern  Railway  Company  and  the 
South  Yorkshire  Railway  Company  entered  into  a 
iondjide  contract  by  deed,  by  which  it  was  provided 
that  the  Great  Northern  Railway  Company,  the  de- 
fendants below,  might  for  twenty-one  years  pass 
over  the  railways  of  the  South  Yorkshire  Railway, 
the  plaintiffs  below,  and  have  free  use  of  their  works 
and  conveniences  for  the  purpose  of  carrying  coal, 
upon  payment  of  certain  tolls  and  under  certain 
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conditions,  that  is  to  say,  when  the  quantity  of  coal 
carried  over  any  part  of  the  plaintiffs'  railways  to 
the  defendants' railway,  and  then  south  of  Doncaster, 
together  with  the  quantity  of  coal  carried  over  any 
part  of  the  plaintiffs'  railways  by  or  for  the  defen- 
dants, or  by  any  arrangement  with  them  to  any  other 
railway  for  transit  to  the  south  of  Sheffield  or  Ro- 
therham,  should  not  amount  to  125,000  tons  in  the 
period  of  six  calendar  months,  then  the  defendants 
should  pay  to  the  plaintiffs  such  tolls  for  such  period 
of  six  calendar  months  aa  would,  with  any  clear 
profit  which  might  be  made  by  the  plaintiffs  for  the 
same  period,  after  payment  of  all  annual  and  half- 
yearly  charges  for  interest  and  outgoings,  and  all 
expenses  of  management  or  otherwise,  be  sufficient 
to  enable  the  plaintiffs  to  pay  such  dividends  as 
might  become  payable  in  respect  of  any  guaranteed 
or  preference  stock  of  the  plaintiffs  already  issued, 
or  hereafter  to  be  issued,  with  the  consent  of  the 
defendants,  and  also  a  clear  net  dividend  at  the  rate 
of  Zl.  per  centum  per  annum,  for  such  period  of  six 
calendar  months,  upon  the  ordinary  capital  stock  for 
the  time  being  of  the  plaintiffs,  then  called  up,  or 
thereafter  to  be  called  up,  with  the  consent  of  the 
defendants ;  and  when  the  quantity  of  coal  for  any 
such  period  of  six  calendar  months  should  exceed 
125,000  tons  and  not  150,000  tons,  such  sum  as 
would  make  up  in  manner  before  mentioned  the  di- 
vidend upon  the  preference  stock  and  3/.  6s,  per 
cent,  upon  the  ordinary  stock;  and  when  the  quan- 
tity of  coal  during  the  like  period  of  six  calendar 
months  should  exceed  150,000  tons  and  not  175,000 
tons,  such  sum  as  would  make  up  in  the  like  manner 
the  dividend  upon  the  preference  stock,  and  3?.  10s. 
per  cent,  on  the  ordinary  stock;  and  so  on  progres- 
sively, up  to  the  carriage  of  upwards  of  400,000  tons 
during  any  such  period  of  six  calendar  months,  in 
which  case  the  defendants  are  to  pay  the  plaintiffs 
such  sum  as,  together  with  the  clear  pro6t8  made  by 
the  plaintiffs  during  the  same  period,  would  pay  the 
dividend  upon  the  preference  stock,  and  6Z.  per  cent, 
upon  the  ordinary  stock.  It  was  also  provided  that 
if  the  payment  made  by  the  defendants  for  any  pe- 
riod of  six  months  once  made  up  4/.  lOs.  per  cent, 
on  the  ordinary  stock  of  the  plaintiffs,  it  should  never 
afterwards  cease: — Held,  in  an  action  to  recover 
the  siim  payable  under  the  contract,  that  this  was  a 
legal  contract,  and  not  beyond  the  powers  of  the  re- 
spective companies,  the  payments  to  be  made  being 
tolls  within  the  meaning  of  that  word  in  the  87th 
section  of  the  Eailwavs  Clauses  Consolidation  Act, 
8  Vict.  c.  20.  The  Great  Northern  Rail.  Co.  v. 
the  South  Yorhshire  Hail,  and  River  Dun  Co.  (in 
error),  23  Law  J.  Rep.  (N.a.)  Exch.  186;  9  Exch.  Rep. 
642 :  in  the  court  below,  22  Law  J.  Rep.(N.s.)  Exch. 
305;  9  Exch.  Rep.  55. 

Two  directors  of  a  railway  company  (the  plaintiffs) 
met  two  directors  of  another  railway  company  (the 
defendants),  and  entered  into  an  agreement  in  writing, 
signed  by  all  four  of  the  directors  on  behalf  of  their 
respective  companies,  whereby  it  was  mutually  agreed 
that  each  of  the  companies  should  interchangeably 
use  the  railway  of  the  other  company  on  certain  spe- 
cified terms.  The  agreement  contained  no  words  of 
succession  or  of  restriction : — Held,  that  these  con- 
tracts were  not  mere  licences  determinable  at  will, 
but  conferred  rights  of  a  permanent  nature  on  the 
companies.     The  Great  Northern  Rail.  Co.  v.  the 


Mamchester,  Sheffield  and  LvncoVmhire  Rail.  Co., 
5  Oe  Gex  &  Sm.  138. 

Held  also,  that  the  terms  of  the  contract  were  not 
too  vague,  but  that  the  user  conceded  was  one  con- 
sistent with  the  proper  enjoyment  of  the  railway,  the 
subject-matter  of  the  contract,  and  with  the  rights  of 
the  granting  party.     Ibid. 

Held  also,  that  this  Court  will  grant  an  injunction 
restraining  the  defendants  from  acting  contrary  to  a 
negative  agreement,  although  it  "cannot  specifically 
enforce  the  performance  of  the  whole  of  the  agree- 
ment.    Ibid. 

By  certain  articles  of  agreement  made  between  the 
S.  and  B.  Railway  Company,  the  L.  and  N.- W.  Rail- 
way Company  and  the  S.  U.  Railway,  reciting  that 
the  S.  and  B.  Railway  Company  had  agreed  to 
withdraw  their  opposition  to  a  bill  before  parliament 
for  authorizing  a  lease  of  the  S.  U.  Railway  Com- 
pany to  the  L.  and  N.-W.  Railway  Company,  and 
that  it  had  been  mutually  agreed  by  the  three  com- 
panies that  the  covenants  thereinafter  contained 
should  be  mutually  entered  into  by  them,  on  an  act 
being  obtained  for  authorizing  such  lease,  it  was  wit- 
nessed (inter  alia)  that  during  the  continuance  of 
such  lease  separate  accounts  should  be  kept  of  all 
passengers,  &c.  conveyed  on  the  S.  and  B.  and  S.  U. 
Railway  lines;  and  that  the  money  received  in  re- 
spect of  such  traffic  should  be  divided  between  the 
three  companies  in  certain  proportions;  and  further, 
that  during  the  continuance  of  such  lease  the  L.  and 
N.-W.  and  S.  U.  Railway  Companies  would  not 
carry  any  passengers,  goods,  &c.,  or  other  matters 
and  things  between  certain  points,  nor  would  use  a 
certain  portion  of  the  S.  U.  Railway  line  to  compete 
for  any  traffic  which  properly  belonged  to  the  S.  and 
B.  Railway : — Held,  first,  that  this  agreement  was 
not  void  as  a  fraud  upon  the  legislature.  Secondly, 
that  it  was  not  illegal  as  giving  a  monopoly,  and  de- 
priving the  public  of  the  benefit  of  competition. 
Thirdly,  that  the  stipulation  to  divide  the  profits  was 
not  a  fraud  upon  the  shareholders  of  the  respective 
companies.  Fourthly,  that  the  clause  restraining  the 
carriage  of  passengers,  &c.  on  the  S.  U.  Railway  line 
was  not  contrary  to  the  1  &  2  Vict.  c.  98.  and  the 
7  &  8  Vict.  c.  85.  providing  for  the  conveyance  of 
mails  and  troops  on  railways;  ani,semble — that  such 
traffic  was  impliedly  excepted  out  of  the  restraining 
clause.  The  Shrewsbury  and  Birmingham  Rail. 
Co.  V.  the  London  amd  North-Weatem  Rail.  Co., 
21  Law  J.  Rep.  (n.s.)  a.B.  89 ;  17  Q.B.  Rep.  652. 

A  further  clause  of  the  articles  provided  "That 
the  agreement  thereby  come  to  should  not  in  any 
manner  be  evaded  or  eluded  by  either  of  the  con- 
tracting parties,  nor  should  any  arrangement,  scheme, 
device  or  contrivance  be  resorted  to  or  attempted  for 
that  purpose": — Held,  that  this  clause  was  indepen- 
dent of  the  existence  of  a  lease,  and  that  a  breach 
was  well  assigned  upon  it,  without  averring  the 
granting  of  any  such  lease.     Ibid. 

The  defendants,  a  railway  company,  agreed  with 
the  plaintiff's  to  carry  coals  from  U  to  K,  and  to  find 
waggons,  the  Y.  and  B.  Company  undertaking  to 
haul  the  waggons  to  and  fro  between  U  and  Y,  and 
the  contract  was  founded  on  the  basis  that  there 
should  be  no  unreasonable  detention  of  waggons, 
whether  empty  or  full,  between  Y  and  U : — Held, 
that  the  neglect  and  refusal  by  the  Y.  and  B.  Com- 
pany to  haul  between  U  and  Y  was  an  answer  to  an 
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action  by  the  plaintifiF  against  the  defendants  for 
neglecting  and  refusing  to  carry  from  U  to  K.  Jo- 
nassohn  v.  Great  Northern  Sail.  Co.,  24  Law  J. 
Rep.  (h.s.)  Exch.  31;  10  Exch.  Rep.  434. 

(o)  Leoivng  amd  working  Contracts. 
The  plaintiffs  having  obtained  an  act  authorizing 
them  to  make  a  railway  from  L  to  meet  the  L.  and 
B.  and  G.  W.  Railways  at  H  Green,  it  was  after- 
wards, by  an  agreement  beween  the  plaintiffs  and  the 
G.  W.  Railway  Company,  agreed  that  the  G.  W. 
Railway  Company  should  be  allowed  to  carry  their 
railway  (which  it  was  proposed  to  extend)  across 
the  course  of  the  plaintiffs'  intended  railway  on  a 
level  (the  soil  of  the  land  at  the  crossing  belonging 
to  the  plaintiffs) ;  and  by  the  agreement  the  G.  W. 
Railway  Company,  among  other  things,  covenanted 
to  construct  a  railway  station  at  the  point  of  junc- 
tion, and  to  stop  their  trains  at  that  station  to  meet 
corresponding  trains  of  the  plaintiffs,  for  the  purpose 
of  transferring  passengers  and  goods.  This  agree- 
ment was  afterwards  noticed  and  treated  as  binding 
by  an  act  of  parliament.  Subsequently,  and  after 
both  railways  were  made,  an  act  was  obtained,  which, 
reciting  that  the  plaintiffs'  railway  could  not  be 
worked  as  a  separate  and  independent  railway  with 
advantage  to  the  proprietors,  but  that  it  might  be 
worked  and  used  in  connexion  with  the  L.  and  B. 
Railway  and  G.  W.  Railway,  or  either  of  them, 
by  their  respective  companies,  empowered  the  plain- 
tiffs to  lease  their  railway,  stations,  and  all  their 
rights,  powers,  and  privileges  to  the  L.  and  B.  Rail- 
way Company.  Pursuant  to  this  act  the  plaintiffs 
leased  to  the  L.  and  B.  Railway  Company  their 
railway,  stations,  and  all  their  rights,  powers,  and 
privileges  in  relation  thereto  for  999  years,  on  the 
terras  that  the  L.  and  B.  Railway  Company  should 
pay  them,  besides  a  gross  sum  down,  one-fourth  of 
the  gross  receipts  in  respect  of  passengers,  goods,  and 
other  things  carried  on  the  plaintiffs'  line,  and  one- 
half  of  the  net  profits  of  the  rates  and  tolls  received 
for  the  use  of  the  line ;  and  the  L.  and  B.  Railway 
Company  covenanted  that  they  would,  "at  their 
own  expense,  during  the  continuance  of  the  lease, 
efficiently  work  amd  repair  the  railway  amd  works 
demised,  and  indemnify  the  plaintiffs  against  all  lia- 
bilities. Josses,  charges  and  expenses,  claims  and  de- 
mands, whether  incurred  or  sustained  in  consequence 
of  any  want  of  repair  or  in  consequence  of  not  work- 
ing, or  in  any  manner  connected  with  the  working  of 
the  same  railway  and  works;  but  that  the  plaintiffs 
should  have  no  controul  whatever  over  the  working 
or  management  by  the  L.  and  B.  Railway  Company 
of  the  plaintiffs'  railway  or  works."  The  rights  and 
liabilities  of  the  L.  and  B.  Railway  Company  having 
been,  by  statute,  transferred  to  the  defendants,  the 
plaintiffs  sued  the  latter  on  this  covenant.  The  ma- 
terial breach  was,  that  the  defendants  did  not  effi- 
ciently work  the  said  railway.  It  appeared  on  the 
trial  that  the  plaintiffs  had  worked  their  line  pre- 
viously to  the  lease,  both  for  passenger  and  goods 
traffic,  but  only  in  a  slight  degree  and  at  a  loss ;  that 
since  the  lease  it  had  never  been  worked  for  passen- 
gers, but  only  for  goods  traffic;  that  it  had  never 
been  worked  in  connexion  with  trains  on  the  G.  W. 
or  the  defendants'  lines;  but  evidence  was  given  to 
shew  that  if  passenger  trains  were  run  on  the  demised 
line  in  connexion  with  trains  on  the  G.  W.  and  the 


defendants'  lines,  passenger  traffic  would  have  pre- 
sented itself.  By  a  clause  in  the  local  act,  if  the 
plaintiffs'  railway  ceased  for  three  years  after  com- 
pletion to  be  worked  and  used  as  a  railway,  the  land 
and  soil  of  the  railway  was  to  vest  in  the  adjoining 
landowners;  and  a  second  local  act  provided  that, 
imder  such  circumstances,  the  piece  of  land  at  the 
point  of  intersection  of  the  G.  W.  Railway  and  the 
plaintiffs'  land  was,  on  tender  of  the  purchase-money, 
by  the  G.  W.  Railway  Company,  to  vest  in  that 
company ; — Held,  that  the  covenant  sued  upon  was 
not  a  mere  covenant  to  indemnify  the  plaintiffs 
against  any  loss  or  forfeiture  in  consequence  of  not 
working  the  railway,  but  that  the  object  of  the  cove- 
nant was  efficiently  to  work  so  as  to  secure  the  stipu- 
lated benefit  to  the  plaintiffs  in  the  gross  receipts, 
and  efficiently  to  repair  so  as  to  give  them  a  chance 
of  a  share  in  the  net  profits;  though  the  defendants 
were  not  bound  to  work  the  railway  in  such  a  man- 
ner as  to  produce  the  largest  quantity  of  gross  re- 
ceipts, but  only  to  use  a  fair  and  reasonable  mode 
of  working  it  to  make  it  productive.  The  West  Lon- 
don Rail.  Co.  1.  the  London  am.d  North-Western 
Sail.  Co.  (in  error),  22  Law  J.  Rep.  (n.s.)  C.P.  117; 
11  Com.  B.  Rep.  327. 

Held,  next  {disstntientibus  Piatt,  B.  and  Mg/rtin, 
£.),  that  the  defendants  were  not,  under  all  circum- 
stances, bound  to  work  the  line  for  passenger  traffic, 
even  though  passenger  traffic  presented  itself,  and 
that  the  covenant  would  be  fulfilled  if,  by  efficiently 
working  the  railway  for  goods  traffic  only,  as  large 
an  amouut  of  gross  receipts  could  be  obtained  as  by 
the  carriage  of  passengers  or  of  passengers  and  goods. 
Ibid. 

Held,  also,  that  the  burden  and  benefit  of  the 
agreement  with  the  G.  W.  Railway  Company  to 
stop  their  trains,  ran  with  the  plaintiffs'  land  and 
passed  to  the  defendants  as  assignees  of  the  plaintiffs' 
estate,  probably  at  common  law,  and,  at  all  events, 
by  virtue  of  the  leasing  act  and  the  terms  of  the 
lease;  consequently,  that  the  defendants  had  power 
to  compel  the  G.  W.  Railway  Company  to  stop 
their  trains  to  meet  trains  on  the  plaintiffs'  line;  but 
that  the  defendants  were  not  bound  necessarily  to 
exercise  this  power  in  order  to  the  efficient  working 
of  the  plaintiffs'  line.     Ibid. 

Held,  further,  that  the  defendants  were  not  neces- 
sarily bound  to  work  the  plaintiffs'  hne  in  connexion 
with  their  own  or  the  6.  W.  line;  though,  prac- 
tically, it  could  hardly  be  worked  efficiently  without 
connexion  with  one  or  the  other.     Ibid. 

Held,  lastly,  that,  in  estimating  the  liability  of  the 
defendants,  the  jury  ought  not  to  treat  them  as  if 
they  were  lessees  of  a  separate  and  independent  line, 
having  no  controul  over  any  other  line;  but  that  the 
measure  of  efficient  working  ought  to  be  greater  in 
the  case  of  the  defendants,  as  they  had  entire  con- 
troul over  their  own  line,  and  had  a  power  of  adding 
to  the  traffic  by  a  certain  controul  which  they  had 
over  the  6.  W.  line,  and  as  their  capabilities  and 
powers  in  this  respect  were  reasons  which  disposed 
parliament  to  permit  the  lease  to  be  made  to  them. 
Ibid. 

In  1846  the  R.  Railway  Company  proposed  to 
make  a  railway  from  the  plaintiffs'  railway  to  the 
defendants'  railway.  For  part  of  the  distance,  the 
proposed  line  ran  in  nearly  the  same  course  as  part  of 
a  branch  line  at  the  same  timeproposed  to  be  made  by 
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thedefendants.  It  was  consequently  arranged  that  the 
defendants  should  make  their  branch  line,  but  that 
the  R.  Railway  Company  should  have  power  to  run 
over  the  specified  portion  of  it,  upon  such  terms  as 
might  be  agreed  upon  between  the  defendants  and 
the  R.  Railway  Company.  This  arrangement  was 
sanctioned  by  parliament  in  a  clause  in  the  defen- 
dants' act  for  making  the  branch  line,  which  passed 
on  the  same  day  with  the  act  authorizing  the  R.  Rail- 
way Company  to  make  the  rest  of  their  proposed 
line.  The  latter  act  empowered  the  R.  Railway 
Company  to  lease  their  line  to  the  plaintifft.  In 
1847,  an  agreement  was  entered  into  between  the 
R.  Railway  Company  and  the  defendants,  to  the 
effect  that  the  R.  Railway  Company  should  have 
the  right  in  perpetuity  of  using  for  their  traffic  the 
above-mentioned  portion  of  railway  on  certain  speci- 
fied terms.  Subsequently,  in  1860,  the  R.  Railway 
Company  leased  their  railway,  and  all  their  powers 
and  privileges,  and  all  the  benefit  and  advantage  to 
be  derived  from  the  agreement  of  1847,  to  the  plain- 
tiffs for  1,000  years,  subject  to  the  obligations  and 
liabilities  of  the  R.  Railway  Company ; — Held,  that 
by  virtue  of  the  special  acts  and  the  Railways 
Clauses  Consolidation  Act,  1845,  incorporated  there- 
with, and  the  lease,  the  plaintiffs  were  entitled  as 
against  the  defendants  to  the  benefit  of  the  agree- 
ment of  1847,  and  to  stand  in  respect  of  it  in  the 
place  of  the  R.  Railway  Company.  The  London 
and  South-  Western  Sail.  Co.  v.  the  SowtJi-Eastern 
Bail.  Oo.  (in  error),  22  Law  J.  Rep.  (h.s.)  Exch. 
193;  8  Exch.  Rep.  S84. 

In  consideration  of  the  S.  and  B.  Railway  Com- 
pany withdrawing  their  opposition  to  a  bill  brought 
into  parliament  by  the  L.  and  N.  W.  Railway 
Company,  to  enable  the  latter  to  take  a  lease  of  the 
undertaking  of  the  S.  U.  Railways  and  Canal  Com- 
pany, the  three  companies  entered  into  an  agreement 
to  keep  a  mutual  account  of  the  traffic  of  the  S.  and 
B.  Railway  and  the  S.  U.  Railway  lines,  and  to  divide 
the  property  between  them  in  certain  proportions; 
and  that  the  L.  and  N.  W.  Railway  Company  should 
not  use  the  lines  to  be  leased  to  them  so  as  to  com- 
pete for  any  traffic  which  properly  belonged  to  the  S. 
and  B.  Railway  Company;  the  opposition  was  with- 
drawn, and  the  bill  passed : — Held,  upon  demurrer, 
that  such  an  agreement  was  not  a  fraud  upon  parlia- 
ment, nor  inconsistent  with  the  duties  which  the 
directors  of  the  several  companies  owed  either  to  the 
public  or  their  constituents.  The  Shrewsbury  and 
Birmingham  Rail.  Co.  v.  the  London  and  North- 
Wettern  Sail.  Co.,  the  Shropshire  Union  Rails,  and 
Canal  Co.  amd  0.  C.  Olyn  and  W.  Cowan,  20  Law  J. 
Rep.  (N.s.)  Chanc.  90;  3  Mac.  &  G.  70. 

By  an  act  of  parliament  reciting  three  previous 
acts,  the  L.  and  N.  W.  Railway  Company  were  em- 
powered, on  the  completion  of  the  works  of  the  three 
railways  by  the  said  recited  acts  authorized  to  be 
made,  so  as  to  be  opened  for  public  traffic,  or  at  such 
earlier  period  as  might  be  agreed  upon,  to  accept  a 
lease  in  perpetuity  of  the  undertaking;  and  it  was 
provided  that,  upon  the  completion  of  the  under- 
taking, the  same  should  be  worked  by  the  L.  and 
N.  W.  Railway  Company  consistently  with  the  pro- 
visions of  the  act  and  the  lease  to  be  granted  in  pur- 
suance thereof;  and  that  the  said  L.  and  N.  W. 
Railway  Company  should  have  all  the  powers  in 
relation  to  every  such  completed  railway  as  were 


given  to  the  S.  U.  Railway  Company  by  the  act 
authorizing  the  formation  thereof.  The  act  then 
provided  for  the  computation  of  the  rent  to  be  paid 
on  each  of  the  said  railways  when  completed  in  suc- 
cession, until  the  lease  should  be  executed : — Held, 
that  upon  the  true  construction  of  the  act,  the  rela- 
tion of  landlord  and  tenant,  with  its  respective  bene- 
fits and  liabilities,  arose  as  and  when  each  line  was 
completed,  notwithstanding  the  lease  could  not  be 
executed  until  the  whole  of  the  undertaking  was 
completed.     Ibid. 

An  injunction,  granted  upon  motion,  by  the  Court 
below,  restraining  the  defendants  from  using  the 
lines  leased  to  the  L.  and  N.  W.  Railway  Com- 
pany, so  as  to  compete  with  the  traffic  properly 
belonging  to  the  plaintiffs'  line,  was  dissolved,  upon 
appeal,  with  liberty  to  the  plaintiffs  to  bring  an  action 
at  law  for  breach  of  the  agreement,  the  plaintiffs 
and  the  defendants  mutually  undertaking  at  the  same 
time  to  keep  an  account  of  the  traffic  on  their  respec- 
tive lines.     Ibid. 

Upon  motion,  by  way  of  appeal,  to  dissolve  an 
injunction,  granted  upon  affidavits  before  answer,  the 
answer  subsequently  filed  was  used;  the  Court,  on 
dissolving  the  injunction,  refused  to  give  the  defen- 
dants the  costs  of  the  appeal  motion.     Ibid. 

(H)  PowEEs,    Duties  and   Liabilities   of 
Directors. 

A  dkector  of  a  railway  company  is  a  trustee;  and, 
as  such,  is  precluded  from  dealing,  on  behalf  of  the 
company,  with  himself,  or  with  a  firm  of  which  he  is 
a  partner.  The  Aberdeen  Rail.  Co.  v.  Blackie,  1 
Macq.  H.L.  Cas.  461. 

A  contract  entered  into  with  a  railway  company 
by  a  director  is  not  void  under  the  8  &  9  Vict.  c.  16. 
ss.  85.  and  86,  though  it  disqualifies  the  director. 
Forster  v.  the  Oxford,  Worcester  amd  Wolverha/mp- 
ton  Sail.  Co.,  22  Law  J.  Rep.  (n.s.)  C.P.  99;  13 
Com.  B.  Rep.  200. 

The  directors  of  the  South  Devon  Railway  Com- 
pany introduced  two  bills  into  parliament  on  behalf 
of  the  company,  which  it  was  alleged  would  have  the 
effect  of  altering  the  existing  and  established  rights 
of  the  shareholders  as  between  themselves.  They  con- 
sisted of  two  classes,  the  holders  of  original  or  whole 
shares,  and  the  holders  of  half  or  preferential  or  gua- 
ranteed shares.  Uponabillfiled  by  a  holder  of  original 
shares,  alleging  that  the  bills  introduced  into  parlia- 
ment would  vary  the  terms  upon  which  the  half 
shares  were  created,  and  that  it  would  give  a  benefit 
to  the  holders  of  the  half  shares  at  the  expense  and 
to  the  loss  of  the  holders  of  the  whole  shares : — 
Held,  that  the  application  to  parliament  by  the  di- 
rectors to  authorize  the  scheme  was  not  a  breach  of 
trust  or  duty  to  the  company;  and,  the  defendants 
undertaking  to  be  answerable  for  the  costs,  the  Court 
refused  to  restrain  the  directors  from  using  the  name 
and  seal  of  the  company  for  introducing  or  prose- 
cuting the  bills  in  parliament;  but  it  restrained  the 
directors  from  applying  the  funds  of  the  company  in 
payment  of  the  costs  of  the  bills  so  far  as  they  sought 
to  alter  the  relative  rights  of  the  shareholders.  Stevens 
V.  the  South  Devon  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
Chanc.  491;  13  Beav.  48. 

A  scripholder  of  an  abortive  railway  scheme  re- 
ceived a  pro  raid  dividend  on  his  shares,  and  received 
new  certificates  in  lieu  of  the  original.     He  after- 
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wards  received  a  further  aiid  final  dividend,  sur- 
rendered up  the  new  certificates,  and  signed  a 
memorandum  to  release  the  provisional  directors  from 
all  claims.  Upon  bill  filed  by  the  scripholder,  on 
behalf  of  himself  and  all  the  other  scrip  and  share- 
holders and  subscribers  (except  the  defendants), 
against  the  provisional  directors,  secretary  and  clerk, 
to  refund  certain  sums  paid  by  them  in  respect  of 
dividends  on  certain  alleged  spurious  scrip : — Held, 
that  the  bill  was  not  sustainable;  that  the  plaintiff 
could  not  undo  the  contracts  entered  into  with  the 
directors,  and  retain  the  dividends  received  under 
them;  that  he  could  not  compel  the  other  share- 
holders to  refund  the  dividends  received  by  them, 
and  had  no  power  to  elect  for  them  whether  they 
would  retain  or  refund  such  dividends;  The  Official 
Mamager  of  the  Grand  Tnmk  or  Stafford  and  Peier- 
Jxrrough  Union  Rail.  Co.  v.  Brodie;  Same  v.  Stwrgis, 
22  Law  J.  Eep.  (n.s.)  Chanc.  5U;  3  De  Gex,  M. 
&G.  146;  9  Hare,  823. 

The  shareholders  of  a  railway  company,  at  a  gene- 
ral meeting,  passed  a  resolution,  by  which  they  placed 
a  large  number  of  shares  at  the  disposal  of  the  di- 
rectors, who,  as  a  body,  did  not  interfere  with  the 
management  of  the  company,  but  allowed  G  H,  their 
chairman,  to  exercise  a  supreme  controul  over  the 
company  and  its  affairs.  The  shares  were  then 
placed  in  the  share  register  in  the  name  of  G  H  at 
the  end  of  the  names  of  shareholders,  and  he  caused 
numbers  of  the  shares  to  be  transferred  into  the 
names  of  divers  persons,  and  through  different 
brokers  sold  them  in  the  market  at  considerable 
premiums.  Upon  a  bill  filed  by  the  company, — 
Held,  that  the  office  of  director  is  a  place  of  trust: 
that  unambiguous  expressions  alone  could  confer 
upon  them  any  special  power;  that  a  resolution  to 
place  shares  at  the  disposal  of  t^  directors,  without 
more,  did  not  render  them  irresponsible;  that  they 
were  bound  to  give  explanations  to  the  shareholders, 
and  could  not  derive  any  personal  or  pecuniary  ad-_ 
vantage  from  the  mode  of  dealing  with  the  shares  ; 
that  a  suggestion  of  the  application  of  money  for 
secret  purposes  will  not  exonerate  the  directors  from 
accounting,  nor  can  any  person  in  a  fiduciary  position 
retain  any  remuneration  for  his  services;  that  an 
acquiescence  in  the  acts  of  the  directors  cannot  be 
raised  by  a  production  of  the  share  register  books  at 
meetings  of  the  company,  and,  consequently,  that 
G  H  must  account  for  the  shares  disposed  of,  and 
pay  the  costs,  up  to  the  hearing,  of  resisting  the  ac- 
count. The  York  and  NorOi,  Midland  JRcdl.  Co.. 
V.  Hudson,  22  Law  J.  Eep.  (h.s.)  Chanc.  629;  16 
Beav.  485. 

A  seller  of  land,  like  a  purchaser  of  it,  is  entitled 
to  file  a  bill  for  specific  performance,  where  he  seeks 
a  more  complete  remedy  than  he  could  obtain  by  an 
action  for  damages  for  the  non-performance  of  the 
contract.  This  rule  applies  equally  to  an  incorpo- 
rated company  as  to  individuals.  The  directors  of 
an  existing  railway  company  applied  to  parliament 
for  an  act  to  make  a  branch  line  and  a  diverging 
line,  one  of  which  would  touch  the  property  of  a 
landowner,  and  the  other  pass  through  his  house  and 
garden.  He  opposed  their  bill.  They  entered  into 
an  agreement  with  him  to  buy  his  land  at  a  certain 
price,  and  on  this  consideration  he  withdrew  his 
opposition  to  the  bill,  which  then  passed,  but  which 
did  not  give  the  power  to  make  the  diverging  line, 


but  only  empowered  them  to  make  the  branch  line. 
The  landowner  executed  his  part  of  the  agreement, 
the  directors  did  not  execute  theirs,  but  after  some 
time  determined  not  to  make  the  branch  line,  and 
gave  the  landowner  notice  that  they  should  not  want 
his  land.     He  filed  a  bill  for  specific  performance  : 

Held,  that  as  the  contract  was  one  in  furtherance 

of  the  general  objects  of  the  company  (although  the 
company  was  not  at  the  time  of  making  it  em- 
powered to  execute  the  works  for  which  the  land 
was  wanted)  it  was  not  a  contract  nltra  vi/res  of  the 
directors,  and  that  the  person  who  had  contracted" 
to  sell  the  land  was  entitled  to  specific  performance. 
The  Directors  of  the  Eastern  Oovmties  Rail.  Co.  v. 
Hamlces,  24  Law  J.  Rep.  (k.s.)  Chanc.  601;  S  H.L. 
Gas.  331:  affirming  22  Law  J.  Rep.  (n.s.)  Chanc. 
77;  1  De  Gex,  M.  &  G.  737. 
(I)  Liability  of  Peovisional  Committeemen. 
(a)  For  Deposits. 

The  plaintiff,  in  answer  to  an  application  on  his 
part,  had  shares  allotted  to  him  in  a  company  pro- 
visionally registered  for  making  a  railway,  the  pro- 
spectus of  which  stated,  that  the  capital  of  the  com- 
pany was  to  be  700,000?.,  that  there  were  to  be 
85,000  shares  of  202.  each,  and  that  all  the  shares 
had  been  allotted.  He  paid  a  deposit  on  his  shares, 
and  executed  the  subscription  contract;  which  deed, 
after  setting  forth  the  intended  railway,  stated  that 
the  company  was  to  have  a  capital  «oi  exceeding' 
700,000/.;  and  it  authorized  the  directors  to  apply*- 
the  deposits  for  the  purposes  of  the  undertaking,  and 
to  indemnify  themselves.  All  the  shares  were  not, 
in  fact,  allotted,  nor  was  there  any  likelihood  that; 
they  ever  would  be  allotted.  The  company,  after 
incurring  great  preliminary  expenses,  were  unable  to 
comply  with  the  Standing  Orders  of  the  House  of: 
Commons,  and  leave  to  bring  in  a  biU  to  carry  out 
the  scheme  was  refused.  The  plaintiff  brought 
assumpsit  for  money  had  and  received  against'  a! 
director,'to  recover  back  his  deposit.  On  the. trial, 
the  Judge  told  the  jury  that  the  scheme  having 
failed,  the  plaintiff  was  entitled  to  recover  back  his 
whole  deposit,  as  he  had  subscribed  to  and  executed 
the  subscription  contract  in  an  association  in  which 
the  capital  was  to  be  700;000?.,  and  the  number  of 
shares  3.5,000,  all  of  which  it  was  said  had  been 
allotted ;  and  it  had  turned  out  that  the  whole  num- 
ber of  shares  had  never  .been  flubscribed  for,,  and 
therefore  that  the  committee  were  not  authorized,  to 
go  to  parliament  at  the  plaintiff's  expense.  He 
added  that  the  plaintiff's  execution  of  the  deed  had 
no  material  effect  on  his  right  to  recover,  as  the  deed 
was  applicable  only  tp  a  scheme  in  which  35,000 
shares  had  been  allotted  : — Held,  on  a  bill  of  excep- 
tions to  this  ruling,  that  the  direction  of  the  Judge 
was  wrong;  that.^the  deed,  which  merely  stated  that 
the  capital  was  not  to  exceed  700,000?.,  must  be 
read  by  itself,  and  not  with  reference,  to  the  previous 
parol  contract  between  the  parties ;  and  that  by 
executing  it  the  plaintiff  had  authorized  the  directors 
to  apply  his  deposit  for  the  purposes  of  the  underr , 
taking  set  forth  in  the  deed.  Watts  v.  Salter,  20 
Law  J.  Rep.  (n.s.)  C.P.  43;  10  Com.  B.  Eep.  476. 

The  plaintiff  applied  for  shares  in  a  projected, 
railway  company.  The  provisional  directors  sent 
him  a  letter  of  allotment  of  the  shares,  which  in- 
formed him  that  a  deposit  of  21.  28.  per  share  must 
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be  paid  to  certain  bankers ;  that  on  presentation  of 
the  letter  and  payment  of  the  deposit,  the  bankers 
would  give  him  a  receipt,  which  could  be  exchanged 
for  scrip  on  his  executing  the  parliamentary  contract 
and  subscribers'  agreement.  Accompanying  the 
letter  of  allotment  the  directors  sent  the  plaintiff  a 
circular,  stating  that,  in  the  event  of  the  act  not 
being  obtained,  the  directors  undertook  to  return  the 
whole  of  the  deposits,  without  deduction.  The 
plaintiff  paid  the  deposit,  executed  the  parliamentary 
contract  and  subscribers'  agreement,  and  received 
scrip  certificates.  He  also  applied  for  other  shares, 
and  paid  the  deposit  on  them ;  but,  at  his  request, 
the  directors,  with  knowledge  of  the  facts,  sent  the 
letter  of  allotment  and.  circular  to  E  and  F,  who,  in 
their  own  names,  but  as  his  nominees,  executed  the 
parliamentary  contract  and  subscribers'  agreement. 
The  subscribers'  agreement  had  been  prepared  be- 
fore the  plaintiff  applied  for  any  shares,  and  it, 
amongst  other  things,  authorized  the  directors  to  ex- 
pend the  deposits  in  attempting  to  get  their  pro- 
posed act.  A  large  portion  of  the  deposits  was  so 
expended,  but  the  bill  was  thrown  out.  The  plain- 
tiff thereupon  demanded  repayment  of  his  deposits, 
with  interest  at  51.  per  cent,  from  a  period  ante- 
cedent to  the  date  of  the  letter  : — Held,  that,  on  the 
bill  being  thrown  out,  the  plaintiff  was  entitled  to  a 
return  of  the  whole  deposit,  pursuant  to  the  terms 
of  the  circular,  notwithstanding  the  power  given  to 
the  directors  in  the  subscribers'  agreement  to  expend 
the  deposits;  that  his  right  extended  as  well  to  the 
shares  taken  in  the.  names  of  E  and  P  as  to  those  in 
his  own  name;  that  assumpsit  against  a  director  for 
money  had  and  received  to  his  use  was  the  proper 
form  of  action;  and  that  the  demand  for  interest, 
though  too  large  as  applying  to  a  time  anterior  to 
the  demand,  was  yet  sufficient  to  entitle  the  jury  to 
give  the  plaintiff  interest  under  the  statute  3  &  4 
Will.  4.  c.  42.  s  28.  Londeshoroitgh  v.  Mowatt  (in 
error),  23  Law  J.  Rep.  (n.s.)  Q.B.  38;  s.  c.  Mowatt 
v.  Londesiorongh,  4  E.  &  B.  1 :  in  the  Court  below, 
23  Law  J.  Rep.  (N.s.)  Q  B.  177;  3  E.  &  B.  307. 

(5)  Upon  Insufficiency  of  Funds. 

The  plaintiff  became  engineer  to  a  projected  rail- 
way company,  on  the  terms  contained  in  the  follow- 
ing resolutions : — That  the  provisional  committee 
disclaimed  the  intention  of  taking  on  themselves  any 
personal  responsibility  as  regarded  the  expenses  in- 
curred or  to  be  incurred  in  or  about  the  company; 
and  that  no  such  responsibility  should  attach  to 
them ;  that  it  was  clearly  understood  that  the  plain- 
tiff should  not  have  any  personal  claim  against  any 
member  of  the  committee,  and  that  the  plaintiff 
would  make  no  claim  for  his  personal  services  until 
there  should  be  sufficient  funds  of  the  company  to 
meet  any  demand  he  might  be  entitled  to  make. 
The  plaintiff  also  stated,  in  a  letter,  that  he  never 
understood  that  unless  the  project  were  successful 
the  engineers  were  to  abandon  all  claim,  but  he  did 
understand  that  the  individuals  comprising  the  com- 
mittee were  not  to  be  held  personally  liable.  De- 
posits to  the  extent  of  4,168?.  were  received  by  the 
company,  which,  on  the  project  being  abandoned, 
were  returned  to  the  depositors.  The  plaintiif 
having  brought  an  action  against  a  provisional  com- 
mittee-man to  recover  upwards  of  600i., — Held, 
that  the  defendant  was  not  personally  liable,  the 


plaintiff  having,  in  feet,  consented  to  be  paid  out  of 
such  funds  as  should  be  properly  applicable  towards 
satisfaction  of  his  claim,  and  there  being  no  funds 
of  that  description.  Landmmm  v.  Entmiale,  21  Law 
J.  Rep.  (N.s.)  Exch.  208;  7  Exch.  Rep.  632. 

(c)  For  Contriiution. 

Where  two  or  more  members  of  a  provisional 
committee  jointly  enter  into  a  contract  with  a  third 
party,  and  one  of  them  is  compelled  to  pay  more 
than  his  just  share  of  the  debt,  he  may  maintain  an 
action  at  law  against  his  co-contractors  to  recover 
contribution  in  respect  of  the  amount  overpaid  by* 
him.  Bata/rd  v.  Howes,  and  Batard  v.  Douglas, 
22  Law  J.  Rep.  (n.s.)  Q.B.  443;  2  E.  &  B.  287. 

In  order  to  determine  the  aliquot  part  of  the 
whole  amount  which  each  co-contractor  is  to  con- 
tribute in  such  a  case,  the  number  of  persons  who 
originally  entered  into  the  contract  must  be  looked 
to,  and  not  the  number  of  persons  jointly  liable  to 
be  sued  as  contractors  at  the  time  when  the  plaintiff 
in  the  action  paid.  Therefore,  where  twelve  persona 
(including  the  plaintiff)  jointly  entered  into  a  con- 
tract, and  after  the  death  of  two  of  them  the  plain- 
tiff paid  the  whole  debt,  it  was  held  that  he  was 
entitled  to  recover  from  each  of  the  surviving  nine 
persons  one-twelfth,  and  not  one-tenth,  of  the  sum 
paid  by  him.     Ibid. 

Semble that  an  action  at  law  might  be  maintained 

for  contribution  against  the  representatives  of  the 
deceased  co-contractors.     Ibid. 

(J)  Borrowing  Powers. 
[See  Bond.] 
A  railway  company  which,  by  their  acts  of  par- 
liament were  empowered  to  borrow  money  on 
mortgage,  borrowed  money  of  H.  By  the  mortgage 
deed,  which  was  in  the  appointed  form,  the  company, 
in  consideration  of  the  sum  lent,  assigned  to  H  the 
undertaking,  and  all  the  estate,  &c.  of  the  company 
therein,  to  hold  to  H  until  the  sum,  with  interest, 
was  satisfied;  and  added  the  words,  "the  principal 
sum  to  be  paid  on  the  1st  of  January  1851."  The 
company  did  not  pay  it  when  due.  By  the  local 
act  applicable  to  the  case,  the  stat.  7  &  8  Vict. 
c.  Ixxxv.,  it  is  provided  in  section  49,  that  the 
company  may  fix  the  period  for  the  repayment  of 
the  principal  sum  and  interest;  and  in  such  case 
they  are  to  cause  the  period  to  be  inserted  on  the 
mortgage  deed,  on  the  expiration  of  which  period, 
it  is  enacted,  that  the  principal  and  interest  shall  be 
paid  to  the  party  entitled  to  the  mortgage. "  Section 
£2.  states,  "  that  if  the  principal  and  interest  be  not 
paid  within  six  months  after  the  same  has  become 
payable,  and  after  demand  thereof  in  writing,  the 
mortgagee  may  sue  for  the  same,  or  if  his  debt 
amount  to  5,000i.  he  may  alone,  and  if  not  of  that 
amount,  he  may  in  conjunction  with  other  creditors 
whose  debts  with  his  amount  to  10,000i.,  require  the 
appointment  of  «  receiver"  : — Held,  first,  that  the 
mortgage  deed  on  its  fece  imported  a  covenant  by 
the  company  to  pay  the  money.  Secondly,  that 
where  a  corporation  is  created  for  certain  purposes, 
with  power  to  sue  and  be  sued,  and  to  borrow  money 
for  the  completion  of  those  purposes,  and  to  secure 
the  repayment  of  such  money  by  an  instrument, 
which  on  its  face  imports  a  covenant  for  repayment, 
if  money  be  so  borrowed  and  so  secured,  and  not 
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duly  repaid,  an  action  may  be  maintained  against 
the  company  on  a  breach  of  the  covenant,  although 
there  are  no  speciBc  statutory  provisions  enabling  the 
company  to  bind  themselves  by  such  a  covenant, 
and  giving  a  right  of  action  against  them;  conse- 
quently, that  H  might  maintain  an  action  against 
the  company  on  the  mortgage-deed,  although  he 
had  not  made  any  demand  in  writing.  And  further, 
that  section  52.  of  the  local  act,  in  accordance  with 
section  53.  of  the  Companies  Clauses  Consolidation 
Act,  the  Stat.  8  &  9  Vict.  c.  16,  did  not  give  a  right 
of  action  for  the  principal  money,  but  only  recognized 
it  as  already  existing,  and  provided  that  when  there 
had  been  a  default  in  payment  for  six  months  and  a 
demand  in  writing,  the  lender  might  either  sue  or 
have  a  receiver  appointed.  The  Eastern  Uidon 
Rail.  Go.  V.  Ha/ri  (in  error),  22  Law  J.  Rep.  (n.s.) 
Exch.  20  ;  8  Exch.  Rep.  116  :  in  the  Court  below. 
Hart  V.  <j.e  Eastern  Union  Rail.  Co.,  21  Law  J. 
Rep.  (N.a.)  Exch.  97  ;  7  Exch.  Rep.  246. 

Trustees  were  empowered  under  a  local  act  to 
purchase  land,  &c.,  for  the  purpose  of  making  public 
docks,  and  to  raise  funds  by  borrowing  money  on  the 
security  of  the  rates  and  tolls  to  be  levied  under  the 
act,  and  of  any  property  vested  in  the  trustees  by 
virtue  of  the  act,  and  the  mortgages  executed  for 
this  object  were  to  be  pursuant  to  a  certain  form,  and 
to  be  registered.  In  the  course  of  the  execution  of 
the  works  a  large  quantity  of  tools,  machinery,  and 
materials  were  purchased  by  the  trustees  for  the 
purposes  of  the  works,  which  they  subsequently 
mortgaged  to  the  contractor  by  two  deeds  which 
were  not  in  the  form  given  by  the  statute  or  regis- 
tered. Subsequently  these  materials,  tools,  and 
machinery  were  seized  under  an  execution  against 
the  company : — Held,  that  the  mortgage  was  valid, 
and  the  materials,  &c.  were  not  liable  to  be  seized. 
M'GormHek  v.  Pa/rry,  21  Law  J.  Rep.  (n.s.)  Exch. 
Ii3;  7  Exch.  Rep.  365. 


2.  JOINT-STOCK  COMPANIES. 
(A)  Registration. 
(a)  When  necessary, 

A  society,  consisting  of  more  than  twenty-five 
members,  raised  money  by  subscription  amongst  its 
shareholders,  and  out  of  the  money  so  raised  made 
loans  to  its  members  at  interest.  Upon  such  loans, 
premiums  also  were  payable  by  monthly  instalments, 
and  fines  were  incurred  for  default  in  payments.  All 
the  money  arising  from  interest,  premiums  and  fines 
went  into  the  general  fund  of  the  society  : — Held, 
that  the  society  was  not  a  company  "  established  for 
any  purpose  of  profit "  within  the  meaning  of  the 
7  &  8  Vict.  c.  110.  s.  2,  and  therefore  that  it  did 
not  require  to  be  registered  under  that  act.  Bear  v. 
Bromley,  21  Law  J.  Rep.  (n.s.)  Q.B.  854;  18 
Q.B.  Rep.  271. 

The  Union  Bank  of  London  held  to  be  a  public 
company  not  incorporated,  within  the  meaning  of 
the  statute  <7  &  8  Vict.  c.  110.  Macintyre  v.  Oon- 
nell,  20  Law  J.  Rep.  (s.s.)  Chanc.  284  ;  1  Sim. 
N.S.  225. 

Semble — the  want  of  registration  does  not  make  a 
company  illegal  as  between  the  shareholders  and  the 
promoters,  whose  duty  it  was  to  register  it.     Butt  v. 
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MonteoMX,  24  Law  J.  Rep.  (n.s.)  Chanc.  99;  1  Kay 
&  J.  98. 

(5)  Provisional  Registration. 

An  action  for  work  and  labour  does  not  lie  against 
a  company  completely  registered  for  work  done  for 
the  company  provisionally  registered.  Hutchinson, 
V.  the  Surrey  Consumers  Gaslight  and  Coke  Asso- 
ciation, 21  Law  J.  Rep.  (n.8.)  C.P.  1;  11  Com.  B. 
Rep.  689. 

A  company  completely  registered  is  not  liable  on 
any  contract  made  by  the  promoters  iefore  pro- 
visional registration.     Ibid. 

Qucere whether  a  company  is  liable,  after  com- 
plete registration,  to  be  sued  in  its  collective  name 
upon  contracts  previously  made  by  the  provisionally 
registered  company,  when  such  contracts  are  withio 
section  23.  of  the  7  &  8  Vict.  c.  llO.     Ibid. 

A  declaration  stated  that  the  plaintiffs  were  the 
promoters  of  a  railway  company,  and  the  defendants 
members  of  a  managing  committee  of  a  provisionally 
registered  railway  company,  and  that  the  defendants 
were  indebted  to  the  plaintiffs  in  3,000i.  for  certain 
plans,  sections- and  books  of  reference,  sold  and  deli- 
vered by  the  plaintiffs  to  the  defendants,  and  by  them 
used,  and  also  for  work  and  materials.  Plea,  that  at, 
&c.  each  of  the  said  companies  was  a  joint-stock 
company  within  the  meaning  of  the  .foint-Stock 
Companies  Registration  Act  (the  7  &  8  Vict.  c.  110), 
and  not  being  a  banking  company ;  that  it  consisted 
of  more  than  twenty-five  members;  and  that  a  con- 
tract was  made  between  the  plaintiffs,  as  such  pro- 
moters of  the  first  company,  on  behalf  of  the  same 
company,  and  the  promoters,  of  whom  the  defendants 
then  were  two,  of  the  said  secondly-mentioned  com- 
pany, whereby  the  plaintiffa  agreed  that  they,  the 
plaintiffs,  and  the  said  first-mentioned  company 
should  perform  certain  services  for  the  said  secondly - 
mentioned  company,  which  said  services  and  the 
said  payment  of  which  were  not  necessarily  required 
for  the  establishing  of  the  said  company,  or  either  of 
them;  that  the  work  was  done  by  the  plaintiffs  in 
their  character  of  promoters,  and  an  account  stated 
also  in  the  same  character;  and  that  neither  of  the 
companies  was  completely  registered  as  required  by 
the  said  act  of  parliament,  or  incorporated  by  statute 
or  charter,  or  authorized  by  statute  or  letters  patent 
to  sue  and  be  sued  in  the  name  of  any  officer  or 
person ;  and  that  the  said  plana,  sections  and  books 
of  reference  at  the  time  of  the  making  of  the  said 
contract,  and  at  the  time  of  the  said  sale,  &c.,  and 
using  of  the  said  plans,  sections  and  books  of  refer- 
ence were  stores  not  necessarily  required  for  the 
establishing  of  the  said  company ;  of  all  which  pre- 
mises the  plaintiffs  had  notice  at  the  time  of  the 
said  making  of  the  said  contract  and  promise,  and  at 
the  time  of  the  said  doing  the  said  work  and  provid- 
ing the  said  materials,  and  so  selling  and  delivering, 
depositing,  appropriating  and  using  the  said  plans, 
sections  and  books  of  reference,  and  so  paying  the 
said  money,  &c. : — Held,  that  as  the  contract  for 
services  and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  on  special 
demurrer  as  amounting  to  non  assumpsit;  and  that  it 
was  good  on  general  demurrer,  as  it  was  a  good 
answer  to  the  action.  Bull  v.  Oha/pman,  22  Law  J. 
Rep.  (n.s.)  Exch.  257;  8  Exch.  Rep.  444. 

A  railway  company  requiring  an  act  of  parliament 
Z 
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must  be  provisionally  registered  under  the  7  &  8 
Vict.  c.  110.  8.  4 ;  and,  consequently,  contracts 
entered  into  on  behalf  of  such  a  company  before  pro- 
-visional  registration,  are  illegal,  being  prohibited  by 
the  24th  section  of  the  act;  and  an  action  for  work 
done  in  pursuance  of  them  will  not  lie.  Abbott  v. 
Jlogers,  24  Law  J.  Rep.  (]sr.g.)C.P.  158;  16  Com.  B. 
Eep.  158. 

It  is  also  illegal,  under  the  7th  section  of  the  10  & 
11  Vict.  c.  78,  for  the  promoters  of  such  a  company 
to  issue,  before  obtaining  a  certificate  of  complete 
registration,  a  prospectus  containing  any  of  the  par- 
ticulars required,  by  that  act  or  the  7  &  B  Vict. 
c.  110,  to  be  returned  to  the  Registrar  of  Joint-Stock 
Companies.     Ibid. 

(c)  Complete  Registration. 
(1)  Deed  of  Settlement. 

Where  a  deed  is  altered  in  a  material  part  it  ceases 
to  have  any  new  operation,  and  no  action  can  be 
brought  in  respect  of  any  pending  obligation  which 
would  have  arisen  from  it  had  it  remained  entire; 
but  it  may  still  be  given  in  evidence  to  prove  a  right 
or  title  created  by  its  having  been  executed,  or  to 
prove  any  collateral  fact.  The  Agriculturist  Cattle 
InswroMce  Co.  v.  Fitzgerald,  20  Law  J.  Rep.  (u.s.) 
Q.B.  244;  16  Q.B.  Rep.  432. 

Where  in  an  action  of  debt  for  calls,  under  7  &  8 
Vict.  c.  110.  s.  S5,  it  appeared  that  the  deed  of 
settlement  of  the  company  had  been  executed  by  the 
defendant  as  a  shareholder,  but  there  was  an  unex- 
plained erasure  of  the  name  of  another  person  who 
had  signed  it  as  a  shareholder,  it  was  held  that  the 
deed  might  be  given  in  evidence  to  prove  the  fact  of 
the  defendant  being  a  shareholder.     Ibid. 

Qucere — Whether  such  an  erasure  could  in  any 
mode  affect  the  defendant's  liability  under  the  deed. 
Ibid. 

The  deed  of  settlement  of  a  joint-stock  company, 
completely  registered  under  the  7  &  8  Vict.  u.  110, 
was  executed  by  one-fourth  of  the  shareholders,  and 
contained  a  clause  providing  that  the  shares  of  every 
subscriber  who  should  not  execute  the  deed  within 
three  months  from  its  date  should  be  forfeited,  if 
the  board  of  directors  thought  fit,  and  that  the 
amount  paid  upon  such  shares  should  become  the 
property  of  the  company.  Under  this  clause,  the 
shares  of  a  scripholder  in  the  company,  who  had  not 
applied  to  sign  the  deed  within  three  months  from  its 
date,  were  declared  forfeited,  without  any  reasonable 
notice  having  been  given,  and  a  subsequent  applica- 
tion to  be  allowed  to  sign  was  refused  : — Held,  in  an 
action  for  such  refusal,  and  for  not  causing  a  certi- 
ficate of  proprietorship  of  the  shares  to  be  delivered 
to  the  plaintiff,  that  the  clause  of  forfeiture  could 
not  be  objected  to  as  being  vXi/ra  vires  or  unreason- 
able, and  that  as  the  deed  did  not  require  notice  to 
be  given  before  forfeiture,  no  such  notice  was  neces- 
sary, and  therefore  that  after  the  forfeiture  the 
plaintiff's  title  to  the  shares  ceased.  Stewa/rt  v.  (lie 
Aruglo-Califm-nian  Gold  Mining  Co..,  21  Law  J.  Rep. 
(n.s.)  aB.  393;  18  Q.B.  Rep.  736. 

The  deed  of  a  joint-stock  company,  completely 
registered,  provided  that,  on  payment  of  1(.  per  share, 
"  no  further  call  shall  be  made  on  any  shareholder  in 
respect  of  the  share  or  shares  subscribed  for,  or  held 
by  him,  under  the  provisions  of  these  presents."  The 
deed  gave  power  to  the  directors  to  borrow  money 


to  a  large  amount,  and  to  pledge  the  capital,  credit 
and  effects  of  the  company  for  securing  the  same. 
G  subscribed  for  twenty-five  shares,  and  paid  up  the 
full  amount  of  \l.  per  share.  An  order  was  made 
for  winding  up  the  company.  A  great  proportion  of 
the  shareholders  had  not  paid  up  their  shares.  Con- 
siderable costs  having  been  incurred  by  the  official 
manager,  who  was  unable  to  obtain  payment  from  the 
defaulting  shareholders,  the  Master  made  an  order 
upon  the  whole  of  the  contributories  for  a  call  oi\l. 
per  share ; — Held,  upon  appeal,  reversing  the  order 
of  the  Vice  Chancellor,  that  G  and  the  other  share- 
holders who  had  paid  their  shares  in  full,  were  liable 
to  the  call.  In  re  tlie  Sea,  Fire  ami  Life  Inswamce 
Cmipany,  amd  im  re  the  Joint- Stock  Companies 
Windmg-up  Acts,  1848  and  lSi9,  ex  paHe  Green- 
wood, 23  Law  J.  Rep.  (n.s.)  Chanc.  966;  3  De  Gex, 
M.  &  G.  459:  reversing  2  Sm.  &  G.  95. 

The  shareholders  in  a  company  ordered  to  be 
wound  up,  will  be  liable,  as  defendants  in  a  suit,  to 
pay  the  costs  of  winding  up  their  affairs,  any  stipula- 
tion in  their  deed  of  settlement  to  the  contrary  not- 
withstanding.    Ibid. 

Even  if  the  deed  of  settlement  affects  expressly  to 
limit  the  liability  of  the  shareholders  to  creditors, 
such  limitation  is  inoperative,  for  the  Joint-Stock 
Companies  Registration  Act  has  not  altered  the  law 
of  partnership  in  that  respect.     Ibid. 

(2)  Certificate  of. 

A  joint-stock  company,  registered  under  7  &  8 
Vict.  c.  110,  cannot  maintain  an  action  for  calls  until 
they  have  obtained  a  certificate  of  complete  registra- 
tion, and  a  plea  that  they  had  not  obtained  such  a 
certificate  is  an  answer  to  the  action.  But  this 
defence  will  not  arise  under  a  plea  of  never  indebted, 
or  a  plea  traversing  that  the  plaintiffs  were  a  com- 
pletely registered  company.  The  Agriculttirist 
Cattle  Insurance  Co.  v.  Fitzgerald,  20  Law  J.  Rep. 
(h.s.)  Q.B.  244;  16  Q.B.  Rep.  432. 

The  Master,  upon  winding  up  this  company, 
excluded  certain  shareholders  from  the  list  of  contri- 
butories, on  the  ground  that  the  requisitions  of  the 
statute  7  &  8  Vict.  u.  110,  in  regard  to  the  deed  of 
incorporation,  had  not  been  complied  with  before 
the  certificate  of  complete  registration  was  obtained: 
— Held,  that  the  certificate  of  the  registrar  was 
sufficient  evidence  of  complete  registration,  although 
all  the  requisite  provisions  might  not  have  been  fully 
complied  with.  In  re  the  Independent  Asswramce 
Co.,  ex  parte  Bird,  20  Law  J.  Rep.  (h.s.)  Chanc. 
30;  1  Sim.  N.S.  47. 

(B)  Directors. 
(a)  Power  to  controAi. 
A  joint-stock  company,  registered  under  the 
7  &  8  Vict.  c.  110,  and  employed  in  manufactures, 
appointed  a  manager,  under  a  clause  in  its  deed  of 
settlement,  to  superintend  and  transact  its  manufac- 
turing business.  The  general  business  was  to  be 
transacted  by  a  board  of  directors,  who  had  power 
to  appoint  officers  and  delegate  their  authority.  The 
manager,  the  chairman  of  the  directors,  the  deputy- 
chairman  and  the  secretary  respectively  ordered 
goods  necessary  for  the  manufacture,  which  were 
delivered  on  the  company's  premises  and  used  for 
the  company's  purposes: — Held,  that,  without  any 
delegation,  the  manager  had  authority  to  give  such 
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orders  in  the  absence  of  any  express  provisions  to  the 
contrary.  That  although  the  other  officers  had  no 
authority  to  give  such  orders,  and  although  there 
was  no  express  recognition  or  adoption  of  their  orders 
by  the  directors,  the  directors  must  be  taken  to  have 
known  that  the  goods  had  been  furnished  and  used, 
and  that  therefore  the  company  was  liable  to  pay  for 
them.  Smith  v.  the  Hull  Qlass  Co.,  21  Law  J.  Rep. 
(n.s.)  C.P.  106;  11  Com.  B.  Rep.  897. 

By  a  deed  made  between  L  and  his  wife  of  the 
first  part ;  the  defendant  of  the  second;  the  plain- 
tiffs, a  joint-stock  company,  of  the  third,  and  the 
trustees  of  the  company  of  the  fourth,  in  considera- 
tion of  2002.  advanced  to  L  by  the  company  on  the 
execution,  L  and  the  defendant  covenanted  to  pay 
an  annuity  to  the  plaintiffs,  and  that  L  should  keep 
on  foot  a  policy  on  his  own  life,  and  one  upon  his 
wife's,  L  and  his  wife  further  granted  to  the  trustees 
their  interest  in  certain  freehold  property,  upon 
trust  to  pay  thereout,  by  sale  or  otherwise,  the 
arrears  of  the  annuity,  and  pay  over  the  surplus 
monies  received  to  the  parties  entitled  thereto.  In 
an  action  of  covenant  by  the  company  against  the 
defendant  for  the  non-payment  of  the  annuity,  and 
for  not  keeping  on  foot  the  policies,  the  defendant, 
after  setting  out  the  deed  on  oyer,  pleaded  that  it 
was  a  contract  made  on  behalf  of  a  completely 
registered  joint-stock  company  under  the  7  &  8 
Vict.  t.  110.  B.  44,  and  that  it  was  void  because  it 
was  not  executed  with  the  formalities  thereby  re- 
quired : Held,  that  the  plea  was  bad,  the  contract 

not  being  one  made  on  heludf  of  the  compam/,  and 
being  a  unilateral  one,  on  which  the  covenantee 
might  sue  without  executing  it.  The  British  Empire 
Mutual  Life  Asswamce  Co.  v.  Browne,  22  Law  J. 
Rep.  (N.B.)  C.P.  SI;  12  Com.  B.  Rep.  723. 

A  director  of  a  joint-stock  company,  duly  regis- 
tered, lent  money  to  the  company  upon  a  promissory 
note,  signed  by  two  directors  and  the  secretary, 
bearing  interest  at  Bl.  per  cent.  The  reports  of  the 
auditors  and  secretary  contained  notices  of  the  loan, 
and  the  same  were  read  and  adopted  at  the  annual 
meeting  of  the  shareholders,  although  the  rate  of 
interest  was  not  mentioned.  The  company  was 
ordered  to  be  wound  up,  and  the  executors  of  the 
director  claimed  to  be  allowed  to  stand  as  creditors 
of  the  company  for  the  mgney  lent  and  interest;  the 
Master,  on  the  authority  of  Teversham  v.  Cameron'a 
CoalbrooJc  Company,  disallowed  the  claim,  but  upon 
appeal  it  was  held  that  the  contract  had  been  suffi- 
ciently confirmed  by  the  shareholders  under  the 
29th  section  of  the  Joint-Stock  Companies  Regis- 
tration Act  (7  &  8  Vict.  u.  110),  and  that  the  claim 
must  be  allowed.  Bx  pwrte  Miurray's  Executors,  in, 
re  the  Universal  Salvage  Co.,  24  Law  J.  Rep.  (n.s.) 
Chanc.  25;  S  De  Gex,  M.  &  G.  746. 

(i)  Mights  ami  LiaMUiies. 

A  company  was  provisionally  registered  and  a 
managing  committee  appointed,  who  resolved  that  no 
payments  should  be  made  for  sums  over  102.  unless 
by  cheques  signed  by  three  directors,  countersigned 
by  the  secretary.  The  same  committee  subsequently 
resolved  that  all  cheques  should  be  signed  by  three 
of  the  five  constituting  the  committee  of  manage- 
ment. E  F  M  was  a  director,  a  member  of  the 
committee  of  management  and  a  member  of  the  allot- 
ment committee,  and  attended  the  meeting  at  whiqh 


the  above  resolutions  were  passed.  On  the  14th  of 
August  cheques  were  drawn,  and  E  F  M  was  present 
on  that  day  for  the  last  time,  and  on  the  22nd  he 
wrote  saying  "he  withdrew;"  on  the  24th  he  desired 
the  secretary  to  withhold  his  name  from  future  pro- 
spectuses; on  the  26th  the  chairman  asked  him  to 
reconsider  his  determination;  on  the  28th  the  solicitor 
to  the  company  wrote  to  a  similar  effect,  and  on  the 
same  day  E  F  M  declined  compliance.  The  whole 
amount  of  deposits  paid  was  above  40,0002.,  85,0002. 
of  which  only  was  paid  up  to  the  22nd  of  August, 
out  of  which  sums  had  been  withdrawn  leaving  a 
balance  of  above  33,0002.  in  the  bankers'  hands  on 
that  day.  The  company  was  ordered  to  be  wound 
up,  and  the  Master  charged  E  F  M  with  the  whole 
40,0002.  on  the  ground  that  he  had  not  retired  on 
the  22nd  of  August.  T  F  M  on  the  6th  of  Sep- 
tember was  elected  a  member  of  the  managing 
committee,  and  attended  for  the  first  time  on  the 
11th,  at  which  date  the  balance  at  the  bankers  was 
upwards  of  24,0002.  The  Master  charged  him  with 
this  whole  amount.  On  appeal  by  both  the  Messrs. 
M,  the  Court  held  that  the  managing  committee  had 
authority  to  pass  the  resolution  that  all  cheques 
should  be  signed  by  three  of  the  managing  committee 
as  being  within  their  general  power,  and  that  the 
resolution  was  binding  on  the  association.  Held, 
also,  that  E  F  M  had  retired  whether  his  resigna- 
tion was  accepted  or  not,  and  ought  not  to  have 
been  charged  with  any  part  of  the  40,0002.  unless 
for  sums  drawn  out  (if  any)  before  the  22nd  of  Au- 
gust. Held,  also,  that  T  F  M  ought  not  to  have  been 
charged  excepting  for  any  money  (if  any)  paid  by 
cheques  after  he  became  a  director.  The  whole 
decision  on  the  appeal  was  declared  to  be  without 
prejudice  to  any  case  against  either  of  the  Messrs. 
M  on  any  additional  evidence.  Bx  pa/rte  MaiUand, 
in,  re  the  Gloucester,  Alerystwiih  amd  Cervtral  Wales 
Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  Chanc.  140 ;  4  De 
Gex,  M.  &  G.  769. 

Where  directors  of  join(>stock  companies  are 
appointed  they  are  trustees :  after  deposits  are  paid, 
and  not  before,  there  are  trust  funds,  and  those  funds 
are  held  by  the  directors  upon  the  trusts  and  terms 
of  the  subscribers'  agreement,  and  if  by  that  docu- 
ment the  directors  have  power  to  bind  by  a  majority 
all  the  members  of  the  company,  they  have  authority 
to  resolve  that  a  smaller  number  shall  be  a  managing 
committee,  and  the  latter  may  determine  how  many 
of  their  number  may  T)y  cheque  deal  with  the  funds 
and  so  bind  the  whole  body  of  subscribers.     Ibid. 

A  suit  was  instituted  against  the  directors  of  an 
abortive  company,  to  make  them  liable  for  acts  of 
mismanagement  and  for  the  misapplication  of  its 
funds.  This  was  compromised  by  an  order  on  the 
defendants  to  pay  a  fixed  sum.  One  of  them  having 
paid  more  than  his  share, — Held,  that  he  could 
sustain  a  suit  simply  for  contribution  in  respect  of 
the  compromise,  and  that  the  co-directors  were  not 
entitled,  without  a  cross-bill,  to  make  the  plaintiff  at 
the  same  time  account  for  his  general  liabilities  to 
the  company.    Prole  v.  Mastermam,  21  Beav.  61. 

(C)  Shares. 
(a)  Certificate  of  Prqpnetorship. 

The  Joint-Stock  Companies  Registration  Act  (7  & 
8  Vict.  c.  110.)  by  section  51.  enacts  that,  "on 
demand  of  the  holder  of  any  share  the  company 
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sTiall  cause  a  certificate  of  the  proprietorship  of  such 
share  to  be  delivered  to  such  shareholder,"  and  by 
section  3.  the  word  "  shareholder "  is  to  mean  any 
person  entitled  to  a  share  in  a  company,  and  who 
has  executed  the  deed  of  settlement,  so  far  as  such 
meaning  is  not  excluded  by  the  context  or  the  nature 
of  the  suhject-matter : — Held,  that  a  holder  of 
shares  in  a  joint-stock  company  who  has  not  executed 
the  deed  of  settlement,  is  not  entitled  to  a  certificate 
under  section  51.  Wilkmson  v.  the  AnghCali- 
fomian  Oold  Mining  Oo.,  21  Law  J.  Eep.  (b.s.) 
Q.B.  326;  18  QB.  Rep.  728. 

The  declaration  alleged  that  the  defendants  were 
a  completely  registered  company  formed  under  a 
deed  of  settlement,  and  that  the  plaintiff  became  a 
subscriber  for  shares  to  be  received  by  him  as  soon 
as  the  defendants  were  completely  registered,  and 
had  paid  the  deposit  upon  such  shares ;  and  that 
after  the  complete  registration  of  the  defendants,  the 
plaintiff  duly  executed  the  said  deed  of  settlement 
except  as  to  a  certain  provision  therein  numbered 
179,  and  that  by  virtue  of  the  premises  and  of  the 
statute  the  plaintiff  was  entitled  to  have  made  out 
by  the  defendants  a  certificate  of  the  proprietorship 
of  the  said  shares  so  subscribed  for  by  the  plaintiff 
as  aforesaid,  and  alleged  as  a  breach  that  the  defen- 
dants refused  to  deliver  to  him  such  certificate.  The 
plea  alleged  that  the  plaintiff  had  not  executed  the 
deed  of  settlement : — Held  (on  demurrer  to  the 
plea),  that  the  declaration  shewed  no  cause  of  action, 
as  it  must  be  taken  to  omit  any  allegation  that  the 
plaintiff  had  executed  the  deed  of  settlement.  Ibid. 

There  can  be  no  such  thing  as  a  partial  execution 
of  a  deed.    Ibid. 

(i)  Sale  of. 
[See  MiHB.] 

W  E,  being  an  allottee  of  shares  in  a  joint^stock 
company,  completely  registered  under  the  7  &  8 
Vict.  c.  110,  directed  his  brokers  to  sell  his  shares, 
which  they  did.  Before  W  E  had  executed  the 
deed  of  settlement,  he  became  bankrupt.  Upon 
the  petition  of  the  brokers  that  the  assignees  might 
be  directed  to  transfer ; — Held,  affirming  the  decision 
of  the  Commissioner,  that  W  E  not  having  been 
registered  as  a  shareholder,  the  sale  was  absolutely 
void  both  at  law  and  in  equity,  under  the  26th 
section  of  the  Joint-Stock  Companies  Registration 
Act,  7  &  8  Vict.  c.  110.  Hx  parte  Neilson,  im  re 
Edirumd,  23  Law  J.  Rep.  (h.s.)  Bankr.  12  ;  3  De 
Gex,  M.  &  G.  556. 

(c)   Tramfer  of. 

The  deed  of  settlement  of  a  banking  company 
allowed  shareholders  to  dispose  of  their  shares  upon 
obtaining  "  the  consent  of  the  board  of  directors," 
which  was  to  be  testified  by  "  a  certificate  in  writing, 
signed  by  three  of  the  directors.''  During  the  whole 
time  that  the  bank  carried  on  business  a  managing 
director  received  the  applications  for  sales  of  shares, 
consented,  and  signed  the  certificate  of  "  consent," 
which  was  afterwards  signed  by  two  other  directors, 
but  was  never  signed  by  the  three  assembled  as  a 
board.  R  S,  a  shareholder,  had  at  various  times, 
with  such  consents,  sold  his  shares.  The  directors, 
under  7  Geo.  4.  c.  46,  made  a  return  to  that  effect. 
The  company  failed,  and  the  directors  passed  a  reso- 
lution declaring  that  there  had  been  no  valid  transfer 


of  the  shares  of  R  S : Held,  that  as  between  him 

and  the  company  the  consents  given  by  the  directors, 
although  informal  and  irregular,  were  valid,  and  that 
they  could  not  afterwards  treat  R  S  as  a  member 
of  the  company.  Bairgate  v.  Skortridge,  24  Law  J. 
Eep.  (n.s.)  Chanc.  457;  S  H.L.  Cas.  297  :  affirming 
Shvrlridge  v.  Bosanqaet,  22  Law  J.  Rep.  (k.s.) 
Chanc.  48;  16  Beav.  84. 

The  deed  of  settlement  of  a  joint-stock  banking 
company  provided  that  no  person  should  become  a 
shareholder  without  the  consent  of  the  directors,  and 
in  case  the  board  should  refuse  to  consent  to  any 
transfer  of  shares,  they  should,  at  the  request  of  the 
holder,  be  obliged  to  purchase  the  same  out  of 
the  funds,  and  on  behalf  of  the  company,  at  a  price, 
in  case  the  parties  should  not  agree,  to  be  fixed  by 
arbitration.  The  plaintiff  contracted  to  sell  his 
shares,  but  the  board  refused  to  consent  to  the  trans- 
fer, and  he  then  required  the  board  to  purchase 
them.  The  plaintiff's  shares  not  being  purchased 
for  the  company,  and  an  action  being  afterwards 
brought  against  him  for  calls  made  subsequently  to 
his  application  to  sell  them,  he  filed  a  bill  to  compel 
the  company  to  purchase  the  shares,  and  to  restrain 
the  action.  On  a  motion  for  the  injunction, — Held, 
that  the  fact,  that  at  the  time  the  application  was 
made  by  the  plaintiff  to  the  board  to  purchase  his 
shares  out  of  the  funds,  and  on  behalf  of  the  company, 
and  thenceforward  the  company  had  no  tiinds  appli- 
cable to  the  purchase  of  shares  was  a  defence  to  the 
equity  of  the  plaintiff  founded  on  the  provisions  of 
the  deed  to  compel  such  purchase;  that  it  did  not 
follow  from  the  absence  of  such  funds  of  the  com- 
pany that  the  board  of  directors  was  therefore  under 
all  circumstances  bound  to  adopt  the  alternative  of 
permitting  the  plaintiff  to  transfer  his  shares  to  any 
other  person;  and  held  also,  that  the  fact  of  the 
price  at  which  the  plaintiff  had  contracted  to  sell 
his  shares,  shewing  that  they  were  then  nearly 
valueless,  and  the  further  feet,  that  in  the  following 
month  the  banking  company  suspended  its  payments 
offered  sufiScient  priindfacie  evidence  that  the  board 
were  justified  in  not  purchasing  or  permitting  the 
transfer  of  the  shares,  to  induce  the  Court  to  refuse 
to  stay  the  action  for  calls  until  the  hearing  of  the 
cause,  except  upon  the  terms  of  bringing  the  amount 
into  court : — Held,  also,  that  the  question  whether 
the  board  were  justified  by  the  facts  of  the  case  in 
refusing  either  to  permit  the  transfer  of  the  shares, 
or  to  purchase  them  for  the  company  was  a  question 
to  be  tried  in  equity.  Taft  v.  Hamrison,  10  Hare, 
489. 

(D)  IHVESTMENT  OF  MOUEY  PAID  INTO  COUBT. 

Order  made  as  to  the  investment  of  money  paid 
into  court  by  public  companies  in  the  fimds,  with 
reference  to  brokerage.  In  the  matter  of  Braiih- 
waite's  Trust,  22  Law  J.  Rep.  (h.s.)  Chanc.  915;  1 
Sm.  &  G.  App.  XV. 

(E)  Appeopriation  of  Funds. 
[See  ante,  1,  (G)  (a)  and  (c).] 
It  is  not  lawful  to  apply  the  funds  of  a  company 
in  an  application  to  parliament  for  powers  to  extend 
the  business  of  the  company  beyond  the  objects  for 
which  it  was  constituted,  and  the  Court  will  inter- 
fere by  injunction  at  the  suit  of  a  shareholder  to 
restrain  any  such  application.     The  same  principles 
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which  regulate  the  rights  of  parties  in  ordinary  part- 
nerships are  applicable  in  determining  the  duties  of 
the  managing  bodies  in  joint-stock  companies,  as 
between  them  and  members  of  such  companies. 
Sim/pson  V.  Demsan,  10  Hare,  51. 

(F)  Dividends. 

In  1819  a  person  entitled  to  a  share  in  a  coal- 
mining company  became  bankrupt.  Dividends 
were  declared  in  1831,  1838,  and  subsequently. 
The  bankrupt's  shares  were  carried  over  to  a  separate 
account  in  the  company's  books  down  to  1850,  but 
no  claim  was  made  by  the  assignees  until  that  year : 
— Held,  that  the  right  of  the  assignees  to  these  divi- 
dends still  subsisted,  but  that  they  were  not  entitled 
to  any  pro6ts  made  by  their  retainer.  Penny  T. 
Pickvmk,  16  Beav.  246. 


3.  DISSOLUTION  AND  WINDING   UP  OF 
COMPANIES. 

(A)  When  and  to  what  Companies  the  Wihd- 
iNQ-up  Acts  will  be  applied. 

(a)  In  general. 

In  1845  a  company  was  projected  and  was  pro- 
visionally registered,  but  the  allottees  of  shares  not 
having  paid  any  deposits  the  Standing  Orders  could 
not  be  complied  with,  and  the  undertaking  was 
abandoned.  The  solicitor  had  given  the  members  a 
guarantie  against  any  expenses  incurred  in  the  forma- 
tion of  the  company,  but  to  avoid  litigation  each  of 
the  members  paid  a  sum  sufficient  to  liquidate  all 
liabilities,  except  the  solicitor's  bill.  The  brother  of 
the  solicitor  then  presented  a  petition  for  winding  up 
the  company  under  the  acts : — Held,  that  although 
it  had  been  decided  that  unformed  companies  came 
within  the  meaning  of  the  Winding-up  Acts,  the 
Court  was  bound  to  regard  the  inconvenience  likely 
to  arise  in  such  cases,  where  each  member  was  only 
liable  for  the  debts  which  he  had  expressly  authorized ; 
and  as  there  were  no  liabilities  proved,  which  would 
not  be  covered  by  the  guarantie,  this  was  not  a  case 
for  a  winding-up  order.  In  re  the  Nariorough  and 
Watlmgton  Rail.  Co.,  ex  parte  James,  20  Law  J. 
Rep.  (U.S.)  Chanc.  275;  1  Sim.  N.S.  140. 

Held,  also,  that  although  the  respondent  had 
opposed  the  petition  without  being  liable  as  a  con- 
tributory, and  without  being  served  with  the  peti- 
tion, he  was  entitled  to  his  costs.  Petition  dis- 
missed, with  costs.     Ibid. 

A  petition  was  presented  by  a  member  of  a  joint- 
stock  company  that  the  company  might  be  wound 
up,  on  the  ground  that  a  judgment  had  been  obtained 
against  it  under  which  any  member  of  it  might  at 
any  time  be  called  upon  to  pay  15,000/.  It  ap- 
peared in  opposition  to  the  petition,  that  a  great 
majority  of  shareholders  was  opposed  to  it;  that  the 
assets  of  the  company,  when  realized,  would  be 
greater  than  their  debts;  that  arrangements  had 
been  entered  into  with  the  judgment  creditor  relative 
to  the  debt;  that  the  company  had  ceased  to  carry 
on  business;  and  that  they  were  trying  to  wind  it  up 
themselves.  The  Court,  in  the  exercise  of  its  dis- 
cretion, under  these  circumstances  declined  to  make 
the  order.  In  re  the  British  Alkali  Co.,  22  Law  J. 
Kep.  (H.S,)  Chanc.  241;  5  De  Gex  &  Sm.  458. 


The  12th  section  of  the  Winding-up  Act  gives  the 
Court  a  discretion;  and  where  it  appeared  that  the 
majority  of  shareholders  were  attempting,  with  the 
creditors,  to  arrange  the  affairs  of  a  banking  company 
which  had  stopped  payment,  the  Court  refused,  on 
the  application  of  a  single  shareholder,  to  make  an 
immediate  order  for  winding  up  the  company,  but 
ordered  the  petition  to  stand  over  for  two  months  to . 
enable  the  company  and  creditors,  if  possible,  to  settle 
the  affairs  without  the  intervention  of  the  Court.  Be 
the  Monmowthahire  amd  Qlamiorgamshi/re  Bamhmg  Co., 
15  Beav.  74. 

A  provisionally  registered  railway  company  having 
abandoned  their  undertaking,  the  directors  made  two 
payments  to  the  shareholders  in  part  return  of  their 
deposits,  and  they  offered  to  make  a  third  and  final 
payment,  which  the  whole,  or  nearly  the  whole,  of 
the  shareholders  except  A  accepted.  All  the  debts 
and  liabilities  of  the  company  were  discharged,  and 
all  the  assets  of  it  were  exhausted,  and  A  applied  for 
and  received  the  second  payment  as  being  one  of  the 
shareholders  who  had  concurred  in  the  dissolution 
of  the  company.  Nevertheless,  he  heing  dissatisfied, 
as  he  alleged,  with  the  directors'  accounts,  petitiqneii 
for  an  order  for  the  dissolution  and  winding  up  of  the 
company,  or  for  winding  it  up  if  it  had  been  already 
dissolved.  The  Court  refused  to  make  the  order  at 
once,  and  directed  the  Master  to  inquire  and  state 
whether  it  was  necessary  or  expedient  that  the  com- 
pany should  be  dissolved  and  wound  up,  or  wound 
up.  In  re  the  Boston,  Newairk  and  Sheffield  Bail. 
Co.,  ex  pcwie  WiMams,  1  Sim.  N.S.  57. 

A  winding-up  order  is  not  to  be  made  because  a 
company  is  within  one  of  the  eight  classes  described 
in  the  5th  section  of  the  act,  but  it  is  for  the  Court 
to  judge  of  the  necessity  or  expediency;  and  when  a 
company  was  insolvent,  but  there  was  an  arrange- 
ment pending,  by  which  the  admitted  debts  would  be 
cleared  by  a  subscription  among  the  shareholders, 
and  there  was  no  other  question  except  equities  be- 
tween the  shareholders,  the  Court  refused  a  winding- 
up  order  on  the  petition  of  a  few  shareholders  hold, 
ing  a  few  shares.  In  re  London  Con/eeyamce  Co. 
'^ise,  1  Drew.  466. 


(J)  Baihiay  Compa/ims, 

A  projected  railway  company,  provisionally  re- 
gistered, is  within  the  meaning  of  the  Winding-up 
Acts,  which  may,  therefore,  be  applied  to  it  if  a  Court 
of  equity  shall  so  think  fit.  Bright  v.  Hvtton,  S 
H.L.  Cas.  341. 

The  12  &  13  Vict.  c.  108.  (which  came  into  ope- 
ration on  the  1st  of  August  1 849),  by  section  1.  enacts, 
that  the  Joint-Stock  Companies  Winding-up  Act, 
1848  (11  &  12  Vict.  i;.  45.)  shall  not  apply  to  rail- 
way companies  incorporated  by  act  of  parliament. 
The  12  &  13  Vict.  c.  83.  (passed  on  the  14th  of 
August  1850),  by  section  30.  provides,  that  notwith- 
standing  the  provision  in  the  12  &  13  Vict.  c.  108, 
that  act,  as  well  as  the  11  &  12  Vict.  c.  45,  shall  apply 
to  any  incorporated  railway  company,  in  respect  of 
which  an  order  for  winding  it  up  may  have  been  made 
previous  to  the  passing  of  the  act  of  1 849,  and  that 
the  proceedings  for  winding  up  the  same  shall  proceed 
and  be  carried  on  under  the  Winding-up  Acts  of 
1848  and  1849,  or  either  of  them  :_Held,  that  this 
clause  was  retrospective  in  its  operation,  and  rendered 
valid  proceedings  for  the  purpose  of  winding  up  an 


174 


COMPANY — Dissolution  and  Winding-up. 


incorporated  railway  company  taken  before  the  14th 
of  August  1 850.  M'Semie  v.  the  Sligo  and  Shcmium 
Sail.  Co.,  21  Law  J.  Rep.  (n.3.)  Q.B.  380. 

(c)  CluU 

The  affairs  of  a  club  were  ordered  to  be  wound  up 
under  the  Joint-Stock  Companies  Winding-up  Acts. 
In  the  matter  of  the  St.  James's  CM,  20  Law  J.  Rep. 
(n.s.)  Chanc.  630. 

Clubs  are  not  partnerships  or  associations  within 
the  meaning  of  the  Joint-Stock  Companies  Winding- 
up  Acts.  In  re  St.  James's  Club,  2  De  Gex,  M.  & 
G.  383. 

(d)  Loan  Societies. 
A  petition  was  presented  for  thewinding  up  of  a  loan 
society,  in  which  certain  persons  united  themselves  to- 
gether, to  subscribe  8*.  per  month,  for  each  share,  for 
100  months,  amounting  to  iOl.  per  share,  and  when- 
ever there  should  be  200i.  in  hand  the  members 
were  to  bid  for  the  purpose  of  procuring  a  loan  at 
51.  per  cent.,  the  premiums  to  be  divided  among 
the  members.  After  fifty-one  meetings  the  society 
ceased  its  operations,  and  the  petition  was  presented 
on  the  ground  that  the  funds  had  been  mismanaged 
and  the  society  had  come  to  an  end.  The  petition 
was  resisted,  for  three  reasons :  first,  that  the  peti- 
tioner was  not  entitled  to  present  the  petition,  as 
nothing  was  due  to  him  from  the  society ;  secondly, 
that  the  society  did  not  come  within  the  meaning  of 
the  Winding-up  Acts;  and,  thirdly,  that  this  was  not 
a  case  for  the  interference  of  the  Court; — Held,  that 
the  petitioner  being  a  member  and  claiming  to  be  a 
contributory  of  the  society  was  entitled  to  present  the 
petition;  that  the  object  of  the  society  being  profit, 
it  was  within  the  meaning  of  the  acts ;  and  that,  under 
the  circumstances  of  the  case,  the  Court  was  bound 
to  make  the  order  for  winding  up,  although  it  might 
be  detrimental  to  the  interests  of  the  society.  In  re 
the  Sherwood  Loan  Society,  ex  parte  Smith,  20  Law 
J.  Rep.  (N.s.)  Chanc.  177;  1  Sim.  N.S.  165. 

(c)  Pending  Suit  for  Wvndvng  wp. 

Winding-up  order  refused,  on  the  ground  (amongst 
others)  that  a  suit  was  pending  for  the  same  purpose. 
In  re  Chester  and  Mcmchester  Direct  Hail.  Co.,  ex 
parte  Phillipps,  1  Sim.  N.S.  606. 

(B)  Order  tor  Wihdikg  up. 

(a)  On  whose  Petition  made. 

A  shareholder  indebted  for  calls  made  two  years 
previously  to  meet  liabilities  shewn  by  the  accounts 
of  that  date : — Held,  obiter,  not  to  be  entitled  to  an 
order  for  winding  up  the  affairs  of  the  company 
merely  on  the  ground  that  he  had  been  sued  for  a 
sum  less  than  the  amount  due  from  him  for  calls  as 
a  debt  claimed  from  the  company,  and  had  not  been 
expressly  indemnified  or  protected  by  the  company 
pursuant  to  the  Joint-Stock  Companies  Winding-up 
Act,  1848,  sect.  5.  case  5,  the  Court  being  of  opinion 
that  he  had  in  his  hands  a  suflicient  indemnity  for 
the  action.  In  re  the  Birch,  Torr  ami  Vitifer  Co., 
ex  parte  Lawton,  1  Kay  &.  J.  204. 

But  it  appearing  that  the  company  was  only 
existing  for  the  purpose  of  winding  up  its  affairs,  and 
there  being  nothing  to  shew  that  the  liabilities  had 
since  been  paid,  and  subsequent  accounts  of  the 
company  shewing   liabilities   still   outstanding  and 


calls  being  due  from  other  shareholders,  including 
one  of  the  trustees  of  the  company : — Held,  that 
although  the  petitioner  alone  desired  the  investiga- 
tion, he  was  entitled  to  an  order  for  winding  up  the 
affairs  of  the  company.     Ibid. 

(i)  Effect  of 

The  73rd  section  of  the  11  &  12  Vict.  c.  45.  (the 
Winding-up  Act)  authorizes  a  plaintiff  having  a 
claim  against  a  dissolved  company,  subject  to  the 
provisions  of  that  act,  to  proceed  with  his  action 
against  such  company,  "  after  proof  or  exhibiting  or 
making  such  proof  as  he  may  be  able,  of  his  debt  or 
demand  before  the  Master" : — Held,  that  the  plain- 
tiff, who  had  exhibited  such  proof  and  had  obtained 
the  Master's  allowance,  was  entitled  to  proceed  with 
his  action,  and  was  not  bound  to  take  any  further 
step,  as,  for  instance,  to  endeavour  to  obtain  pay- 
ment of  his  demand.  Prescott  v.  Eadow,  20  Law  J. 
Rep.  (N.s.)  Q.B.  381;  5  Exch.  Rep.  727;  1  L.  M. 
&  P.  P.C.  640. 

Qu(Bre whether  allowance  of  proof  by  the  Master 

is  essential  in  such  a  case.    Ibid. 

The  dissolution  of  a  company  by  an  order  absolute 
under  the  Joint-Stock  Companies  Winding-up  Act, 
1848  (11  &  12  Vict.  c.  45.)  is  no  bar  to  an  action 
against  the  company  by  a  creditor.  Neither  can  the 
omission  by  such  creditor  to  prove  his  debt  before 
the  Master  in  Chancery  be  pleaded  in  bar  to  such 
an  action;  the  appropriate  remedy  being  under  sec- 
tion 73,  by  an  application  to  a  Judge  to  stay  pro- 
ceedings in  the  action  until  after  proof  made. 
M'Eemie  v.  the  Sligo  amd  Sha/imon Bail.  Co.,  21  Law 
J.  Rep.  (N.s.)  Q,.B.  380. 

(C)  Interim  Manager. 

An  interim  manager  appointed  under  the  Wind- 
ing-up Act  (11  &  12  Vict.  c.  45.  s.  20.)  is  not  an 
official  manager  within  the  73rd  section ;  and  there- 
fore the  Court  will  not,  under  that  section,  stay  pro- 
ceedings in  an  action  against  the  company  ordered 
to  be  wound  up,  or  other  person  representing  the 
company,  unless  an  official  manager  has  been  ap- 
pointed. Brettle  v.  Dawes,  21  Law  J.  Rep.  (n.s.) 
Exch.  94  ;  7  Exch.  Rep.  307. 

(D)  Official  Manager. 

An  action  brought  against  a  contributory  of  a 
joint-stock  company  is  not  an  action  against  the 
company,  or  a  person  authorized  to  be  sued  as 
nominal  defendant,  under  the  50th  section  of  the 
Winding-up  Act  (U  &  12  Vict.  c.  45),  and 
therefore  need  not  be  brought  against  the  official 
manager  appointed  under  the  act.  Bea/rdshaw  v. 
Londesbarough,  21  Law  J.  Rep.  (n.s.)  C.P.  17;  11 
Com.B.  Rep.  498;  2  L.  M.  &  P. P.C.  560. 

An  action  against  a  contributory  falls  under  the 
62nd  section,  which  enables  the  official  manager,  by 
leave  of  the  Master,  to  defend  such  action  in  his 
official  name,  or  in  the  name  of  the  original  defen- 
dant.    Ibid. 

The  7  &  8  Vict.  c.  110.  s.  66.  provides  that 
judgments  obtained  against  a  completely  registered 
company  may  be  enforced  against  shareholders.  The 
11  &  12  Vict.  c.  45.  B.  50.  provides  that,  after  the 
appointment  of  an  official  manager,  actions  which 
might  be  brought  against  a  company  or  any  person 
authorized  to  be  sued  on  behalf  of  the  company, 
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shall  be  brought  against  the  official  manager.  The 
67th  section  provides  that  judgments  against  the 
ofiicial  manager  shall  have  the  like  effect  on  share- 
holders as  if  the  judgment  had  been  against  the 
company,  or  a  person  authorized  to  he  sued  on  its 
behalf.  The  12  &  13  Vict.  c.  108.  o.  1.  extends  the 
operation  of  the  former  act  to  all  companies  of  more 
than  seven  members : — Held,  that  as  the  67th  sec- 
tion of  the  11  &  12  Vict.  c.  46.  must  be  construed 
with  reference, to  the  60th,  a  judgment  obtained 
against  the  official  manager  of  a  company,  only  pro- 
visionally registered,  cannot  be  enforced  against  a 
shareholder,  as  the  action  could  not  have  been 
brought  against  the  company.  Prichard  v.  the 
Official  Mmwger  of  the  London  and  Birmingham 
Extension,  Northampton,,  Da/ventry,  Leamington  and 
Wcunoich  Rail.  Go.  {In  re  Weiss.)  24  Law  J. 
Rep.  (n.s.)  C.P.  30;  15  Com.  B.  Rep.  331. 

An  action  cannot  be  maintained  against  the 
official  manager  of  a  company  within  the  provisions 
of  the  Joint-Stock  Companies  Winding-up  Act,  7  &  8 
Vict.  c.  110,  and  being  wound  up  under  the  11  &  12 
Vict.  c.  45,  unless  such  company  has  been  com- 
pletely registered  ;  for  section  60.  of  the  last-men- 
tioned act  only  provides  for  the  official  manager 
being  sued  where  such  action  could  otherwise  have 
been  maintained  against  such  company  or  any  per- 
son duly  authorized  to  be  sued  as  the  nominal 
defendant  on  behalf  of  the  same.  Russell  v.  Croys- 
dJiZ,  24  Law  J.  Rep.  (H.S.)  Exch.  287;  11  Exch. 
Rep.  123. 

Under  the  order  for  winding  up  a  joint-stock  com- 
pany, calls  were  made  upon  the  contributories  to  the 
amount  in  the  whole  of  324,0002.  and  upwards,  of 
which  142,206i.  only  was  received  by  the  official 
managers  and  paid  to  the  creditors  of  the  company, 
not  being  shareholders;  and  181,711'.  14*.  id.  was 
set  off  against  the  calls  of  certain  of  the  contributories, 
thereby  extinguishing  such  contributories'  demands 
against  the  company  to  that  extent: — Held,  that 
under  the  35th  section  of  the  Winding-up  Act,  1849, 
the  per-centage  was  payable  only  in  respect  of  the 
142,205^.,  the  amount  actually  received  and  divided 
among  the  creditors  of  the  company.  In  the  matter 
of  (he  Joint  Stock  Oompamies  Windimg-up  Act  1848 
and  of  the  North  of  Englamd  Joimt-Stoch  Banking 
Co.,  20  Law  J.  Rep.  (h.8.)  Chanc.  462. 

Proceedings  were  taken  in  the  Master's  office  by 
the  official  manager,  upon  which  he  obtained  the 
order  of  the  Master  for  the  production  of  an  account 
of  certain  payments.  The  parties  ordered  to  pro- 
duce this  account  appealed,  and  the  Court  discharged 
the  order : — Held,  that  the  proceedings  being,  in  the 
opinion  of  the  Court  of  Appeal,  improper,  the  official 
manager  must  pay  the  costs  before  the  Master,  but 
that  the  costs  of  supporting  the  order  of  the  Master 
in  the  court  of  appeal  must  be  paid  out  of  the  estate; 
the  former  being  without  prejudice  to  any  order  the 
Master  might  make  as  to  indemnity  out  of  the  estate. 
Ex  parte  Woohner,  in  re  the  Direct  Exeter,  Plymouth 
and  Devowport  Rail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Chanc.  613. 

In  proceedings  by  the  ofHcial  manager  of  a  joint- 
stock  company,  his  name  and  address,  as  well  as 
style,  should  be  given.  Ex  parte  Heritage,  23  Law 
J.  Rep.  (n.s.)  Chanc.  200;  Kay,  App.  xxix. 

An  official  manager  who  continues  an  existing  suit, 
under  an  order  of  the  Court,  pursuant  to  the  provi- 


sions of  the  Winding-up  Acts,  adopts  the  suit  with 
all  the  imperfections  and  infirmities  attaching  upon 
it  at  the  time  of  obtaining  the  order  substituting  the 
official  manager  for  the  original  plaintiff.  The  Offi- 
cial Mamager  of  the  Oramd  Trunk  or  Stafford,  &c. 
Rail.  Co,  V.  Brodie;  and  The  Same  v.  Sturgis,  22 
Law  J.  Rep.  (n.s.)  Chanc.  614;  3  De  Gex,  M.  &  G. 
146;  9  Hare,  823. 

A  trustee  cannot  be  charged  for  fraud  upon  the 
mere  ground  that  the  document,  by  which  the  alleged 
fraud  was  perpetrated,  had  been  in  his  possession, 
but  had  been  subsequently  lost  and  was  not  accounted 
for.     Ibid. 

The  Court  being  of  opinion  that  a  bill  adopted  by 
an  official  manager  contained  charges  of  fraud  and 
misconduct,  not  supported  by  the  evidence,  that  the 
suit  was  improperly  framed  in  its  inception,  and  that, 
both  with  reference  to  the  frame  of  the  suit  and  the 
merits  of  the  principal  question,  it  ought  not  to  have 
been  adopted,  dismissed  the  bill,  with  costs,  to  be 
paid  personally  by  the  official  manager.    Ibid. 

An  order  directing  an  official  manager  by  name, 
and  by  his  description  of  official  manager,  to  pay 
costs,  is  an  order  for  him  to  pay  them  personally, 
and  not  in  his  official  character.     Ibid. 

(E)  FuTOS. 
(ffl)  Misapplication  of. 
A  railway  company  was  formed,  and  a  large  num- 
ber of  shares  in  it  was  allotted,  and  a  considerable 
sum  paid  in  respect  of  deposits  on  the  shares.  A 
managing  committee  of  the  company  was  appointed, 
and  five  of  its  members  were  appointed  a  finance 
committee,  with  power  to  draw  cheques.  By  the 
direction  of  the  managing  committee,  large  sums, 
part  of  the  company's  funds,  were  employed  in  pur- 
chasing shares  in  the  market.  The  Master  to  whom 
the  winding  up  of  the  company  was  referred,  charged 
the  members  of  the  finance  committee  with  these 
sums,  on  the  ground  that  the  managing  committee 
was  implicated  in  the  breach  of  trust.  The  Master's 
order  was  overruled.  In  re  the  London  and  Bir- 
mingham Extension,  and  the  Northampton,  Daven- 
try,  Leamington,  and  Warwick  Rail.  Co.,  ex  parte 
Carpenter's  Executors,  21  Law  J.  Rep.  (n.s.)  Chanc. 
826;  6DeGex&Sm.  402. 

(5)  Distribution  of. 

In  the  proceedings  before  the  Master  for  winding 
up  an  abortive  joint-stock  company,  in  which  53,015 
shares  had  been  subscribed  for,  a  sum  of  23,000'. 
was  realized.  After  two  advertisements  in  the  daily 
papers  for  scripholders,  certificates  representing 
26,675  were  produced,  24,870  scrip  shares  were  can- 
celled by  arrangement  with  the  holders,  leaving 
2,470  scrip  shares  unaccounted  for.  It  appeared 
that  22,000/.  assets  of  the  company  remained  out- 
standing. On  the  application  of  the  official  manager 
the  Court  authorized  him  to  pay  a  dividend  of  16s. 
per  share  among  the  holders  of  the  26,676  scrip 
share?,  and  to  pay  and  distribute  future  dividends 
among  the  holders  for  the  time  being  of  scrip  shares, 
with  the  sanction  of  the  Master.  In  re  the  Madrid 
and  VaZentia  Rail.  Co.,  ex  parte  Quilter,  5  De  Gex 
&  Sm.  276. 

(F)  Compromise. 
Upon  the  authority  of  UpfU's  case,  decided  by 
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the  House  of  Lords,  W  L  was  placed  upon  the  list 
of  contributories  of  a  railway  company.  Subse- 
quently, W  L,  with  the  sanction  of  the  Master, 
agreed  to  pay  a  certain  sum  as  a  compromise  of  all 
liability.  Between  the  decision  of  UpfilVs  case  and 
the  date  of  the  agreement,  Bi-ight's  case  was  deoidod 
by  the  House  of  Lords,  which  overruled  UpfilVs 
case.  One  of  the  Vice  Chancellors  held,  that  the 
compromise  was  binding,  although  W  L  alleged  sur- 
prise and  misrepresentation;  and  the  Lords  Justices, 
confirming  that  decision, — Held,  first,  that  the  ap- 
proval of  the  Master  had  relation  back  to  the  time 
of  the  agreement,  and  was  not  affected,  therefore,  by 
Brighi's  case ;  secondly,  that  as  when  the  Master 
approved  of  the  compromise  there  was  a  doubt,  of 
which  W  L  was  aware,  whether  he  was  not  entitled 
to  be  relieved  from  liability  on  the  authority  of 
Bright's  case,  the  compromise  was  for  a  good  consi- 
deration, and  therefore  valid;  and,  thirdly,  that  the 
compromise,  having  been  entered  into  bond  fide,  the 
parties  thinking  the  question  between  them  was 
doubtful,  although  in  fact  it  turned  out  that  there 
was  no  real  question  between  them,  and  there  being 
no  eividence  of  surprise  or  misrepresentation,  was 
valid  and  binding.  Mx  parte  Lucy,  in  re  the  Mid- 
land Unimh,  Bwrton-wpcm-Trent,  Ashiy-de-la-Zouch 
and  Leicester  Rail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Chanc.  732;  i  De  Gex,  M.  &  G.  356. 

(G)  Actions  and  Suits  aoaisst  the  Company  or 

COHTRIBnTOEIES. 

[Sep  Official  Manager,  amte,  (D).] 
The  plaintiffs  filed  a  bill  to  wind  up  the  affairs  of 
a  banking  company,  charging  the  directors  with  per- 
sonal misconduct.  The  defendants  afterwards  ob- 
tained an  order  to  wind  up  the  company  under  the 
Winding-up  Act,  although  such  order  was  opposed 
by  the  plaintiff's.  The  plaintiffs  now  moved  to  stay 
proceedings  in  the  suit  until  the  company  should  be 

wound  up  under  the  order  for  that  purpose : Held, 

that  the  winding-up  order  could  not  give  all  the  relief 
sought  by  the  bill,  and  that  the  plaintiffs  ought  to 
have  come  to  the  Court  promptly,  instead  of  delaying 
two  years  and  a  half.  Motion  refused.  Decks  v. 
Stanhope,  20  Law  J.  Eep.  (n.s.)  Chanc.  485;  1  Sim. 
N.S.  439. 

A  joint-stock  company  overdrew  its  account  with 
its  bankers,  and  was  subsequently  ordered  to  be 
wound  up.  The  amount  of  debt  was  disputed,  and 
the  public  officer  of  the  bank  (also  a  company)  carried 
in  a  claim  before  the  Master,  who  refused  to  admit 
it  as  a  claim  until  the  debt  was  proved  at  law.  The 
Master  of  the  Rolls  on  appeal  admitted  the  claim, 
and  directed  an  action  to  be  brought;  but,  upon 
appeal,  it  was  held,  that  although  the  order  at 
the  Rolls  was  correct  in  admitting  the  claim,  it 
must  be  altered  by  giving  the  public  oflicer  of  the 
bank  liberty  to  bring  such  action  against  such  person 
or  persons  as  he  should  be  advised.  Ex  parte  the 
East  of  England  Banhing  Co.,  in  re  the  Norwich 
Tarn  Co.,  21  Law  J.  Rep.  (n.s.)  Chanc.  822;  5 
De  Gex,  M.  &  G.  505;  13  Beav.  426. 

A  person  having  a  claim  as  creditor  against  a  com- 
pany ordered  to  be  wound  up  was,  after  various 
proceedings,  allowed  to  bring  an  action  against  the 
official  manager,  and  recovered  judgment  for  the 
amount  and  costs.  The  order  permitting  the  action 
directed  that  the  judgment,  if  any,  should  be  dealt 


with  as  the  Court  should  direct.  The  creditor 
applied  for  leave  to  issue  proceedings  at  law  or  in 
'equity  against  the  property  of  the  company,  or  against 
the  contributories,  or  that  the  official  manager  might 
make  a  call  for  payment  of  the  demand; — Held 
(overruling  a  decision  of  one  of  the  Vice  Chancellors, 
who  had  refused  to  make  any  order),  that  he  was 
entitled  to  proceed  at  law;  but  that  the  Court  would 
not  make  a  call,  as  such  an  application  must  be 
made  in  the  Master's  office.  Ex  parte  Prichard,  in 
re  the  London  and  Birmingham  Extension,  North- 
ampton, Ba/eentry,  Leamington  and  Wairwich  Rail. 
Co.,  23  Law  J.  Rep.  (n.s.)  Chanc.  914;  5  De  Gex, 
M.  &  G.  484. 

An  execution  against  a  company  having  proved 
ineffectual,  the  Court  allowed  the  creditor  to  issue 
execution  against  some  of  its  members  to  the  extent, 
of  their  shares  not  paid  up,  notwithstanding  the  com- 
pany was  about  to  be  wound  up.  Ex  pa/rte  the 
Warhworth  DocTc  Co.,  re  Phillips,  18  Beav.  629. 

Upon  the  formation  of  a  joint-stock  company,  two 
of  the  members  advanced  part  of  the  purchase-money 
for  the  land  required  for  the  concern,  upon  a  mort- 
gage made  to  a  trustee  for  them,  when  the  land  was 
conveyed  in  trust  for  the  company.  The  mortgage 
was  afterwards  transferred  to  strangers.  The  com- 
pany being  wound  up  under  the  Winding-up  Acts,  the 
transferees,  by  arrangement  with  the  oificial  manager, 
sold  the  land,  which  did  not  realize  sufficient  to  pay 
the  mortgage  debt,  and  proved  for  the  deficiency  as 
creditors.  Being  unable  to  obtain  payment  from  the 
official  manager,  they  filed  a  bill  against  him : — Held, 
upon  demurrer,  that  payment  of  the  debt  was  properly 
enforceable  by  suit  in  equity  against  the  official 
manager,  and  that  the  plaintiifs  were  not  precluded 
from  instituting  such  a  suit  by  the  proceedings 
under  the  Winding-up  Acts.  Thompson  v.  Norris, 
6  De  Gex  &  Sm.  686. 

(H)  Claims. 
(a)  In  general. 

Directors  of  one  railway  company  passed  a  reso- 
lution to  lend  money  to  the  directors  of  another  com- 
pany on  their  personal  responsibility ,  and  the  money 
was  so  lent,  and  some  of  the  directors  signed  a  gua- 
rantie  for  repayment.  Under  an  order  for  winding 
up  the  company,  the  directors  of  which  borrowed  the 
money,  a  claim  was  carried  in  on  behalf  of  the  lend- 
ing company,  but  it  was  disallowed;  and  on  appeal, 
it  was  held, — affirming  the  decision  of  the  Master, — . 
that  where  a  company  or  association  is  ordered  to  be 
wound  up,  the  Master  has  no  jurisdiction  under  the 
order  to  take  cognizance  of  a  claim  not  alleged  to 
be  due  from  the  company,  but  only  from  individual 
members  of  it,  and  that  it  made  no  difference  that 
the  money  was  applied  for  the  purposes  of  the  com- 
pany. Ex  parte  Wryghte,in  re  the  Great  Western 
Extension  Atmospheric  Rail.  Co.,  21  Law  J.  Rep. 
(n.s.)  Chanc.  807;  2  De  Gex,  M.  &  G.  636. 

The  two  trustees  of  a  joint-stock  trading  company, 
at  the  request  of  the  directors,  gave  a  bond  for  1,000?-. 
borrowed  for  and  applied  to  the  use  of  the  company. 
In  an  action  against  one  of  these  two  trustees  the 
bond  creditor  recovered  the  1,000?.  and  interest  and 
costs  against  him  personally,  and  the  trustees  paid 
the  debt,  interest  and  costs.  The  trustee  ineffectually 
gave  notice  of  the  proceeding  to  the  directors  of  the 
company  twice  (the  second  time  under  the  Winding- 
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upAct,1848,sect.5.caBe6).  On  a  claim  by  the  trustee 
to  be  admitted  aa  a  creditor  of  the  company  under 
the  Winding-up  Acts,  the  Court  directed  an  action, 
which  established  the  borrowing  to  have  been  an 
authorized  act;— Held,  that  the  trustee  was  entitled 
to  stand  as  a  creditor  for  l,000i  and  interest  and  his 
costs,  charges  and  expenses  properly  incurred  as  a 
trustee  in  defence  of  the  action  and  of  the  motion, 
but  he  was  allowed  no  damages  for  costs  incurred  in 
raising  the  amount.  In  re  the  Owndle  Brewery  Co., 
Croxton's  case,  5  De  Gex  &  Sm.  432. 

An  engineer  claimed  to  be  admitted,  under  an 
order  for  winding  up  an  abortive  railway  company, 
as  a  creditor  for  the  amount  of  his  bill  for  work  done 
and  money  laid  out.  The  Master,  having  divided 
the  contributories  into  three  classes,  and  not  deter'- 
mining  that  the  engineer's  claim  was  good  against  all 
the  classes,  admitted  it  as  a  claim  only,  leaving  the 
engineer  to  establish  his  case  at  law  against  such 
contributories  as  he  might  elect  to  sue: — Held,  on 
appeal,  that  the  debt,  if  any,  due  to  the  engineer 
formed  a  debt  due  from  the  company,  proveable 
under  the  winding-up  order.  In  re  the  London  and 
Birmingham  Extension,  &c.  Rail.  Co.,  Pritcha/rd's 
case,  i  De  Gex  &  Sm.  328. 

(8)  Advances  hy  Directors. 

Where  directors  had  advanced  money  (which  they 
had  borrowed  and  for  which  they  were  personally  liable) 
beyond  the  amount  authorized  by  the  deed  of  settle- 
ment of  an  unincorporated  company,  and  upon  the 
evidence  it  was  clear  that  they  had  acted  iond  fide, 
and  that  the  money  had  been  expended  for  the  pur- 
poses of  the  company,  and  so  as  to  enable  them  to 
discharge  their  duty  as  trustees  towards  their  cestuis 
que  trust,  the  shareholders, — Held,  upon  appeal, 
affirming  the  certificate  of  the  Master  charged  with 
winding  up  the  affairs  of  the  company,  and  the 
decision  of  one  of  the  Vice  Chancellors  refiising  to 
disturb  that  certificate,  that  the  directors  ought  to  be 
allowed  their  payments  as  an  indemnity  in  the  same 
manner  as  other  trustees.  In  re  the  German  Mining 
Co.,  a  Law  J.  Rep.  (u.s.)  Chane.  41. 

(c)  Solicitor's  Bills. 

Upon  the  winding  up  of  a  company,  which  had 
been  completely  registered,  the  solicitor  carried  in 
before  the  Master  his  bill  for  the  whole  expenses 
incurred,  both  those  preliminary  to  the  complete 
registration  of  the  company  and  those  incurred  sub- 
sequently to  that  period.  The  Master  allowed  the 
whole  bill  as  a  claim  and  not  as  a  debt,  with  liberty 
to  the  solicitor  to  bring  an  action : — Held,  upon 
motion  to  discharge  the  Master's  order,  that  the 
members  of  a  completely  registered  company  were 
not  liable  for  preliminary  expenses,  unless  they  had 
expressly  or  impliedly  rendered  themselves  liable; 
that  the  bill  in  this  case  was  so  framed  that  it  was 
impossible  to  distinguish  the  preliminary  from  the 
subsequent  expenses,  and  the  Master  had,  therefore, 
come  to  a  right  conclusion  in  allowing  the  whole  bill 
as  a  claim  only.  In  re  the  Independent  Assurance 
Co.,  expoHe  Terrell,  21  Law  J.  Bep.  (u.s.)  Chane. 
222;  2  Sim.  N.S.  126. 

A   company  was   completely   registered.     On  a 

proceeding  under  the  Winding-up  Acts,  the  solicitor 

who  had  been  employed  in  its  formation  carried  in 

before  the  Master  his  bill  for  the  whole  expenses  in- 
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purred,  both  those  preliminary  to  the  registration  of 
the  company  and  those  incurred  subsequently  to 
that  period.  The  Master  only  allowed  the  bill 
as  a  claim,  and  gave  the  solicitor  liberty  to  proceed 
by  action  aa  he  might  be  advised : — Held,  that  this 
course  was  erroneous;  that  the  Winding-up  Acts 
embraced  both  equitable  and  legal  claims;  and 
that  as  there  was  no  doubt  of  the  retainer  and 
employment  of  the  solicitor,  the  bill  ought  to  have 
been  allowed  as  a  debt,  but  subject  to  taxation. 
In  re  the  Independent  Assv/r.  Co.,  B.  M.  Terrell  v. 
James  Hutton,  official  mamager,  23  Law  J.  Eep. 
(h.s.)  Chano.  346;  4  H.L.  Cas.  1091, 

(d)  Salaries, 

When  a  company  was  formed  it  was  resolved 
that  no  director  of  the  company  should  be  per- 
sonally responsible  for  the  salaries  of  the  officers, 
and  that  no  officer  should  obtain  payment  for  his 
services  until  a  sufficient  sum  should  have  been 
obtained  by  the  funds  of  the  company  for  that  pur- 
pose. It  was  also  agreed  that  the  officers  should 
receive  half  their  salaries  until  such  time  as  it  might 
be  convenient  to  the  company  to  pay  the  whole* 
Upon  the  company  being  wound  up,  the  Master 
disallowed  the  claim  of  the  secretary  for  salary, 
during  the  two  years  he  had  acted  as  such,  and  one 
year  afterwards  for  default  of  notice; — Held,  that 
the  claim  for  the  full  amount  of  salary  for  two  years 
only  must  be  allowed.  In  re  the  Independent  In- 
surance Co.,  ex  parte  Cope,  20  Law  J.  Kep.  (n.s.) 
Chane.  28;  1  Sim.  N.S.  64. 

(e)  Costs  of  obtaining  Act  of  Parliament. 

A  committee  was  appointed  under  the  provisions 
of  the  deed  of  settlement  for  winding  up  the  affairs 
of  a  joint-stock  company.  The  existing  law  being 
inadequate  for  the  purpose,  the  committee  incurred 
large  expenses  in  procuring  the  insertion  into  a  bill 
then  before  parliament  of  certain  clauses  applicable 

to  the  affairs  of  the  company : Held,  affirming  the 

decision  below,  that  these  expenses  were  not  a  charge 
against  the  company,  not  being  authorized  by  the 
deed  of  settlement  or  by  the  individual  shareholders. 
In  re  the  St.  George  Steam  Packet  Co.,  ex  parte 
Cropper,  21  Law  J.  Rep.  (n.s.)  Chane.  693;  1  De 
Gex,  M.  &  G.  147. 

(/)  Policies, 

A  joint-stock  company  assigned  its  goodwill, 
business,  trade,  property  and  effects  to  another 
joint-stock  company,  and  the  latter  covenanted  to  in- 
demnify the  former  against  all  claims  in  respect  of 
policies  previously  granted.  Both  companies  were 
ordered  to  be  wound  up.  Claims  were  made  against 
the  assigning  company  in  respect  of  policies,  and  the 
official  manager  thereof  claimed  indemnity,  in  virtue 
of  the  covenant,  out  of  the  assets  of  the  other  com- 
pany. Part  of  the  evidence  of  the  claimants  shewed 
that  the  assigning  company  was  insolvent  at  the  date 
of  the  assignment.  The  Master  disallowed  the  claim, 
and  his  decision  was  affirmed  by  one  of  the  Vice 
Chancellors;  but  upon  appeal, — Held,  that  the 
claim  must  be  allowed;  that  the  insolvency  of  the 
company  was  no  proof  of  fraud,  and  that  the  costs 
of  the  appeal,  both  to  the  Yice  Chancellor  and  to 
the  Court  of  Appeal,  must  be  borne  by  the  respon- 
dent company.     Ex  parte  the  Official  Manager  of 
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the  Port  of  London  Shipowners'  Loan  and  Assur. 
Co.,  in  re  the  Sea,  Fire,  and  Life  Asswr.  Society, 
24  Law  J.  Eep.  (n.s.)  Chanc.  705;  5  De  Gex,  M. 
&  G.  465. 

(g)  Advertisements. 

The  registered  secretary  to  a  provisionally  regis- 
tered company,  in  pursuance  of  instructions  given 
to  him  at  a  meeting  of  the  members  or  committee  of 
the  company,  gave  orders  to  an  advertising  agent  to 
cause  the  scheme,  &c.  to  be  advertised.  The  agent 
executed  the  orders  and  paid  for  the  advertisements, 
and  afterwards  claimed,  before  the  Master  charged 
with  the  winding  up  of  the  company,  to  be  admitted 
a  creditor  of  the  company  for  the  amount  paid  by 
him;  but  he  did  not  know  the  names  of  the  persons 
present  at  the  meeting.  The  Master  declined  to 
admit  the  claim  as  a  proof,  because  the  affidavits  in 
support  of  it  did  not  establish  a  debt  against  any 
particular  persons  or  against  the  whole  class  of  con- 
tributories;  and  the  Court,  on  appeal,  confirmed  the 
Master's  decision.  In  re  the  Direct  WestrEnd  and 
Croydon  Rail.  Co.,  ex  parte  Lloyd,  1  Sim.  N.S. 
248. 

(A)   When  tarred  ly  Statute  of  Idmitaiions. 

A  railwav  company  was  ordered  to  be  wound  up, 
in  1849.  in  February  1 850,  A  filed  an  affidavit  of 
debt  on  the  allegation  that  he  had  lent  the  company 
2,000i.  in  October  1845.  The  claim  was  brought 
before  the  Master  in  December  1851,  and  January 
and  February  1852,  on  which  occasions  he  disallowed 
it,  on  the  ground  that  it  was  barred  by  the  Statute 
of  Limitations: — Held,  that  the  claim  was  not 
barred  by  the  statute ;  and  it  was  ordered  that  the 
Master  should  review  his  decision.  In  re  the  Great 
Western  Extension  Atmospheric  Rail.  Co.,  ex  parte 
Wryghte,  22  Law  J.  Kep.  (n.s.)  Chanc.  183;  5 
De  Gex  &  S.  244. 

(I)    CONIEIBUTORIES. 

(a)  Who  may  lie. 
(1)  Directors. 
A,  a  director  in  a  joint-stock  company,  gave  an 
undertaking  to  take  100  shares  in  the  company  and 
a  promissory  note  for  1,000/.  in  respect  of  calls 
made  on  the  shares.  A,  wishing  to  retire  from  the 
directorship  and  to  give  up  his  shares,  communicated 
these  wishes  to  the  other  directors.  In  June  1842 
he  was  discharged  from  the  directorship,  and  in  July 
it  was  agreed  that  his  shares  should  be  taken ;  which 
was  carried  out  by  the  directors  returning  to  A  his 
undertaking  and  note.  No  other  formalities  were 
gone  through.  The  deed  of  settlement  of  the  com- 
pany contained  ample  powers  for  the  directors  to 
make  contracts  and  to  purchase  shares.  The  com- 
pany was  ordered  to  be  woimd  up : Held,  that  A 

was  not  a  contributory.  In  re  the  Royal  Banh  of 
Australia,  ex  parte  Cochbwm,  20  Law  J.  Rep.  (n.s  ) 
Chanc.  137;  4  De  Gex  &  Sm.  177. 

(2)    Provisional  Committee-men. 

B  allowed  his  name  to  be  used  as  one  of  the  pro- 
visional committee  of  a  projected  railway  company, 
which  was  provisionally  registered.  A  managing 
committee  was  afterwards  appointed,  and  100  shares 
were  allotted  to  B,  who  thereupon  wrote  to  the 
secretary,  declining  to  accept  any  shares,  and  re- 


quiring his  name  to  be  withdrawn  from  the  list  of 
the  provisional  committee.  After  certain  expenses 
had  been  incurred  by  the  managing  committee,  the 
scheme  proved  abortive.  B,  never  having  previously 
interfered  in  the  affairs  of  the  company,  and  being 
ignorant  that  his  name  had  been  withdrawn  from  the 
list,  attended  certain  meetings  of  the  provisional 
committee  for  winding  up  the  affairs  of  the  com- 
pany, and  joined  in  signing  an  agreement,  whereby 
the  parties  signing  agreed  to  pay  a  rateable  propor- 
tion towards  the  expenses  incurred.  Under  resolu- 
tions passed  at  such  meetings,  B  paid  several  sums 
of  money.  The  company  being  ordered  to  be  wound 
up, — Held,  that  under  the  circumstances  B  was  not 
a  contributory.  In  re  the  Direct  Exeter,  Plymouth 
and  Devonport  Rail.  Co.,  ex  parte  Besley,  20  Law 
J.  Eep.  (N.s.)  Chanc.  385;  3  Mac.  &  G.  287. 

The  Master  placed  Mr.  Carmichael  on  the  list  of 
contributories  to  a  company,  as  a  provisional 
committee-man  and  as  an  allottee  of  100  shares : — 
Held,  that  the  evidence  was  not  sufficient  to  shew 
that  Mr.  Carmichael  had  bound  himself  to  take  any 
shares,  and  that  he  being  only  in  the  position  of  a 
provisional  committee-man,  who  had  not  authorized 
any  expenditure  on  his  behalf,  his  name  must  be 
expunged  from  the  list  of  contributories.  In  re  the 
Irish  West  Coast  Rail.  Co.,  ex  parte  Carmichael, 
20  Law  J.  Eep.  (n.s.)  Chanc.  12. 

The  Master  had  placed  the  name  of  Mr.  Clarke 
on  the  list  of  contributories,  on  the  ground  that  he 
had  allowed  his  name  to  be  advertised  as  one  of  the 
provisional  committee.  Mr.  Clarke  had  taken  no 
shares  in  the  company  : — Held,  that  a  person  being 
one  of  the  provisional  committee  did  not  of  itself 
subject  him  to  any  liabilities,  unless  he  had  autho- 
rized expenses  being  incurred  on  his  behalf.  The 
Master's  decision  was  reversed.  In  re  the  Falmouth, 
Helston  and  Penzance  Rail.  Co.,  ex  parte  Clarke 
20  Law  J.  Eep.  (n.s.)  Chanc.  14. 

A's  name  was  placed  in  the  list  of  the  provisional 
committee  of  a  railway  company.  Soon  after  he 
received  a  letter  from  the  secretary  of  the  company, 
containing  an  offer  of  250  shares,  or  any  less  number 
he  might  choose.  A  accepted  the  offer  of  the 
whole  250  shares.  A  month  after,  A  received  a 
letter  from  the  secretary  to  the  effect  that  100  shares 
had  been  allotted  to  him,  and  that  the  committee 
might  find  themselves  in  a  position  to  allot  the  other 
1£0.     No  notice  was  taken  by  A  of  the  last  letter. 

The  company  was  ordered  to  be  wound  up  : Held, 

that  A  was  not  a  contributory.  In  re  the  Oxford 
and  Worcester  Extension  and  Chester  Junction  Rail. 
Co.,  ex  parte  Barter,  20  Law  J.  Eep.  (n.s.)  Chanc. 
146. 

A  provisional  committee-man  who  has  accepted 
shares  in  a  company  is  liable  as  a  contributory, 
following  the  decision  in  Upfill's  case.  In  re  the 
Direct  Birmingham,  Oxford,  Reading  and  Brighton 
Rail.  Co.,  ex  parte  Sichel,  20  Law  J.  Eep.  (n.s.) 
Chanc.  129;  1  Sim.  N.S.  187. 

A  was  one  of  the  provisional  committee  and  also 
one  of  the  managing  committee  of  a  railway  com- 
pany, directed  to  be  wound  up  under  the  Joint- 
Stock  Companies  Winding-up  Act.  By  a  resolution 
of  the  committee,  it  was  resolved  that  the  committee 
of  allotment  should  make  an  allotment,  according  to 
a  scheme,  under  which  each  of  the  managing  com- 
mittee should  have  500  shares.     By  a  minute  made 
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at  a  meeting  of  the  managing  committee,  signed  by 
A  a3  chairman,  it  was  reported  that  the  committee 
had  completed  the  allotment  of  shares  according 
to  the  above-mentioned  scheme.  Nothing  further, 
however,  was  done  as  to  this  allotment : — Held,  that 
A  was  properly  put  on  the  list  of  contributories  in 
respect  of  500  shares.  In  re  the  Oxford  cmd  Wor- 
cester Extension  and  Chester  Jimetion  Rail.  Co.,  ex 
parte  Morrison,  20  Law  J.  Rep.  (u.s.)  Chanc.  296. 

A  patty  consented  to  have  his  name  placed  on  the 
list  of  provisional  committee-men,  and  agreed  to 
take  shares.  Shares  were  allotted  to  him,  but  he 
did  not  pay  the  deposits  thereon  until  after  the 
undertaking  had  been  abandoned,  and  he  never 
executed  the  subscribers'  agreement  or  parliamentary 
contract,  without  which  it  was  expressly  stated  he 
could  take  no  interest  in  the  company.  The  Master 
struck  his  name  off  the  list  of  contributories ; — 
Held,  upon  appeal  from  this  decision,  that  he  had 
brought  himself  within  the  rule  in  VpJiU's  case,  and 
his  name  must  be  replaced  on  the  list  of  contribu- 
tories. In  re  Hie  Direct  Shrewsbury  and  Leicester 
Rail.  Co.,expa/rte  Brittain.  20  Law  J.  Rep.  (k.s.) 
Chanc.  479;  1  Sim.  N.S.  281. 

A  railway  company  having  been  only  provision- 
ally registered,  Mr.  Carrick  became  a  member  of 
the  provisional  and  executive  committees,  and  took 
an  active  part  in  attending  meetings  and  ordering 
work  to  be  done  for  which  expenses  were  incurred. 
He  was  also  present  at  a  meeting  when  it  was  re- 
solved that  150  shares  should  be  offered  to  each 
member  of  the  executive  committee.  Mr.  Carrick 
did  not  apply  for  shares,  but  150  were  allotted  to 
him.  "When  the  undertaking  failed,  he  paid  6s.  per 
share  on  100  shares  towards  the  expenses  incurred. 
The  Master  having  placed  his  name  on  the  list  of 
contributories,  the  Court  held,  upon  motion  to 
reverse  the  Master's  decision,  that  there  was  no 
distinct  evidence  of  Mr.  Carrick  having  accepted 
shares,  or  having  sanctioned  any  of  the  expenses 
incurred, — his  name  must  therefore  be  withdrawn 
from  the  list.  In  re  the  Great  North  of  Englamd 
Rail.  Co.,  ex  pa/rte  Ca/rrich,  20  Law  J.  Rep.  (N.a.) 
Chanc.  670;  1  Sim.  N.S.  505. 

Held,  also,  that  the  legal  rights  or  liabilities  of 
promoters  and  persons  agreeing  to  take  shares  in  a 
company  provisionally  registered,  are  not  altered  by 
the  Winding-up  Acts.    Ibid. 

A  was  a  member  of  the  provisional  committee  of 
a  projected  railway  company,  and,  as  such,  attended 
a  meeting  of  the  provisional  committee,  and  con- 
curred in  the  appointment  of  a  number  of  gentlemen 
as  a  committee  of  management.  This  committee  of 
management,  immediately  on  their  appointment, 
undertook  the  exclusive  conduct  of  the  affairs  of  the 
company,  and  gave  orders  to  engineers  to  make 
surveys,  &c.  in  the  name  of  the  company,  and 
incurred  considerable  expenses  in  respect  of  the 
undertaking,  but,  after  some  time,  abandoned  the 
concern.  The  provisional  committee,  after  such 
abandonment,  held  a  meeting,  at  which,  under  the 
impression  that  they  were  personally  liable,  they 
came  to  certain  resolutions  as  to  contributions 
among  themselves  in  respect  to  the  expenses  in- 
curred. A  attended  this  meeting,  and  took  an  active 
part  in  carrying  out  the  resolutions : — Held,  that  A 
was  not  liable  as  a  contributory.  In  the  matter  of 
the  Direct  Mxeter,  Plymouth  and  Devonport  Rail. 


Co.,  ex  parte  Tanner,  21  Law  J.  Rep.  (n.s.)  Chanc. 
212;  5  DeGex&Sm.  182. 

The  secretary  of  a  provisionally  registered  railway 
company  informed  A  B,  by  letter,  dated  the  6th  of 
October,  that  he  was  entitled,  as  a  provisional  com- 
mittee-man, to  100  shares,  provided  he  signiHed  on 
or  before  the  9th  instant  what  number  he  desired  to 
take.  A  B's  wife,  on  the  7th,  asked  that  the  shares 
might  be  reserved  a  few  days  longer.  A  B,  on  the 
9th,  wrote  saying,  "  I  should  wish  to  have  100  shares 
reserved  for  me."  On  the  2lBt  of  November,  the 
secretary  required  pavment  of  the  deposit  on  the 
100  shares  "accepted"  by  A  B.  On  the  27th, 
A  B  wrote,  saying,  "  Inform  me  whether  a  sufficient 
amount  of  deposits  has  been  paid  up  to  enable  the 
company  to  go  to  parliament  this  session,  and  if  all 
the  provisional  committee  have  paid  their  deposits; 
should  that  be  the  case,  I  shall  not  hesitate  to  pay 
also,  that  is,  upon  being  clearly  satisfied  on  these 
points."  The  Master  placed  the  name  of  A  B  on 
the  list  of  contributories,  as  having  accepted  shares, 
and  that  decision  was  affirmed  by  the  Vice  Chan- 
cellor; but  upon  appeal  to  the  Lords  Justices,  it  was 
held,  that  there  had  been  no  absolute  and  unqualified, 
but  only  a  conditional,  acceptance,  and  as  the  con- 
dition had  not  been,  and  could  not  be,  performed, 
A  B's  name  must  be  removed  from  the  list.  Bx 
pwrte  Mainwa/ring,  in  re  the  Eastern  Covmties  Junc- 
tion and  Southend  Rail.  Co.,  21  Law  J.  Rep.  (n.b.) 
Chanc.  416;  2  De  Gex,  M.  &  G.  66. 

The  provisional  committee  of  a  projected  railway 
company  passed  a  resolution  that  fifty  shares  should 
be  offered  to  each  provisional  committee-man.  A, 
a  provisional  committee-man,  applied  for  fifty  shares. 
A  stated  in  an  affidavit  that  no  reply  was  given  to 
his  application,  and  that  he  never  received  any  com- 
munication respecting  it,  and  that  he  never  attended 
any  meetings,  and  did  not  pay  anything  by  way  of 
deposit  or  call.  No  evidence  of  any  allotment  of 
shares  was  given  in  opposition  to  A's  statement: — 
Held,  that  A's  case  differed  from  UpfXl's  case,  and 
that  he  was  properly  excluded  from  the  list  of  con- 
tributories. In  the  matter  of  the  Brighton,  Lewes 
and  Tunbridge  Wells  Rail.  Co.,  ex  parte  Conway, 
21  Law  J.  Rep.  (n.s.)  Chanc.  461;  5  De  Gex  & 
Sm.  150. 

At  a  meeting  of  the  managing  committee  of  a 
provisionally  registered  railway  company,  at  which 
A  and  B  were  present  as  members,  it  was  resolved 
that  the  shares  of  the  company  should  be  allotted 
according  to  a  certain  scheme,  by  which  SCO  shares 
were  to  be  allotted  to  each  member  of  the  managing 
committee  under  the  head  of  "  reserves."  In  fact, 
100  shares  only  were  allotted  to  and  accepted  by  A 
and  B  respectively,  and  for  that  number  only  they 
signed  the  parliamentary  contract.  On  the  winding 
up  of  the  company  the  Master  placed  A  and  B  on 
the  list  as  contributories  in  respect  of  500  shares 
each : — Held,  upon  appeal,  that  A  and  B  were 
liable  in  respect  of  the  100  shares  only;  and  that 
the  reservation  of  the  500  shares  in  their  favour  did 
not  amount  to  a  contract  binding  upon  them  to 
accept  that  number  of  shares.  In  re  the  Oxford 
and  Worcester  Extension  amd  Chester  Jimetion  Rail. 
Co.,  exparte  Sha/rp  amd  James,  21  Law  J.  Rep.  (n.s.) 
Chanc.  767;  1  De  Gex,  M.  &  G.  565. 

Mr.  Hight  was  a  member  of  the  provisional  com- 
mittee of  a  railway  company,   and   attended   one 
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meeting,  at  which  he  moved  a  resolution  for  the 
appointment  of  the  officers  of  the  company.  He 
had  taken  no  shares  and  had  not  signed  the  sub- 
scribers' agreement.  There  being  no  evidence  that 
any  expenses  remained  unpaid  which  had  been  in- 
curred with  his  sanction,  it  was  held,  that  hia  name 
had  been  improperly  placed  upon  the  list  of  con- 
tributories.  In  re  Oie  Dover  and  Deal  Rail.  Co.,  ex 
parte  Right,  22  Law  J.  Eep.  (N.s.)  Chanc.  902;  1 
Drew.  484. 

A  B  consented  to  act  as  a  provisional  committee- 
man, and  signed  an  agreement  to  take  one  or  more 
shares.  He  was  then  requested  to  take  up  25  shares 
out  of  the  100  to  which  he  was  entitled,  and  to  pay 
the  deposit  of  two  guineas  per  share.  Before  paying 
the  required  amount  or  taking  up  the  shares  the 
undertaking  was  abandoned,  and  the  provisional 
committee-men  were  requested  to  pay  a  sum  equal 
to  the  deposit  upon  25  shares,  to  cover  the  expenses 
incurred.  This  sum  was  then  paid  by  A  B,  and 
subsequently  two  further  sums  to  the  same  amount 
were  paid,  upon  a  threat  of  being  otherwise  exposed 
to  legal  proceedings.  The  Master  placed  A  B's 
name  on  the  list  of  contributoriea : — Held,  upon 
appeal  from  this  decision,  that  A  B  had  never  con- 
sented to  take  up  any  shares,  but  had  paid  the  calls 
upon  him  causd  pads  ;  and  his  name  was  therefore 
struck  off  the  list  of  contributories.  In  re  the 
Wolverhampton,  Chester  and  BirTcenhead  Junction 
Rail.  Co.,  ex  parte  Stocks,  22  Law  J.  Rep.  (n.s.) 
Chanc.  218 :  see  also  Ex  parte  Roberts,  22  Law  J. 
Eep.  (n.s.)  Chanc.  223;  1  Drew.  204. 

At  some  of  the  meetings  of  the  managing  com- 
mittee of  a  provisionally  registered  railway  company 
at  which  A,  one  of  the  committee,  was  present,  it 
was  resolved  that  certain  proceedings  should  be  ad- 
vertised. At  another  meeting  attended  by  four  of 
the  body,  but  not  by  A,  it  was  resolved  that  a  circular 
should  be  sent'  to  the  members  of  the  provisional 
committee,  which  included  the  members  of  the 
managing  committee,  stating  that  on  payment  of 
1 60/.  each  they  should  he  released  from  all  liability. 
A  and  the  others  paid  this  amount,  and  A  never 
attended  any  subsequent  meeting.  Meetings  of  the 
managing  committee  were  afterwards  held,  at  which 
some  of  these  payments  were  referred  to,  and  the 
terms  of  the  circular  were  recognized  and  acted  upon. 
The  company  was  wound  up  under  the  Winding-up 
Acts,  and  it  appeared  that  one  of  the  provisional 
committee  had  been  compelled  by  proceedings  at 
law  to  pay  the  bill  of  the  advertising  agent : — Held, 
that  A  y/a,a  primd  fade  liable  for  some  part  of  the 
demand,  and  was  not  exonerated  by  his  payment  of 
1601.  and  the  subsequent  conduct  of  his  co-com- 
mittee-men, but  had  been  properly  placed  on  the  list 
of  contributories.  In  re  the  Midland  Union,  &c. 
Rail.  Co.,  Pearson's  Executors''  case,  3  De  Gex,  M. 
&  G.  241. 

A  member  of  the  committee  of  management  of 
an  abortive  railway  company  attended  many  of  the 
meetings,  but  he  did  not  attend  the  only  meeting  at 
which  the  only  unsatisfied  debt  of  the  company 
(being  a  debt  to  its  engineer)  was  contracted ;  he, 
however,  attended  a  subsequent  meeting,  at  which 
the  report  of  the  engineer  was  received  and  adopted : 

Held,  that  pnmij /aci'e  the  claim  of  the  engineer 

was  a  liability  of  the  company  within  the  meaning 
of  the  Winding-up  Acts;   and  that  although  the 


member  was  not  directly  liable  to  the  engineer,  he 
was  liable  to  the  persons  liable  to  the  engineer  to 
contribute  rateably  with  them  ;  and  the  member's 
name  was  retained  on  the  list  of  contributories. 
In  re  the  Midland  Union,  Buriom,- upon- Trent, 
&c.  Rail.  Co.,  Norhury's  case,  6  De  Gex  &.  Sm. 
423. 

The  local  agent  of  a  provisionally  registered  rail- 
way company  applied  to  a  landowner  on  the  proposed 
line  to  become  connected  with  the  company,  assuring 
him  from  the  managing  committee  that  he  would  incur 
no  liability  thereby,  and  the  landowner  thereupon 
became  a  provisional  committee-man.  On  his  subse- 
quent application  for  200  shares  "  subject  to  the  sub- 
scribers' agreement,"  no  allotment  of  any  shares  to 
him  were  proved,  but  when  a  claim  for  calls  was  made 
on  shares  he  asked  time  to  pay  them.  No  subscribers' 
agreement  was  ever  prepared.  On  the  winding  up  of 
the  company  under  the  Winding-up  Act, — Held, 
that  the  landowner  was  a  provisional  committee-man 
who  had  taken  shares  in  the  company  within  the 
decision  of  UpfilVs  case,  and  that  he  was  a  contri- 
butory. Ex  parte  Metropolitan  Rail.  Junction  Co., 
Marlcwell's  case,  5  De  Gex  &  Sm.  629. 

(3)  Devisees. 

A  was  the  holder  of  shares  in  a  joint-stock  com- 
pany, the  members  of  which  had  by  covenant,  not 
binding  their  heirs,  engaged  that  the  partnership 
should  continue  for  ninety-nine  years;  that  there 
should  be  no  right  of  survivorship,  and  that  the  shares 
should  be  deemed  personal  estate.  A  died  in  1838, 
having,  by  his  will,  devised  his  real  estate  to  B,  and 
appointed  C  his  executrix.  At  the  time  of  his  death 
the  company  were  solvent,  and  all  the  then  existing 
liabilities  were  afterwards  discharged.  C,  after  A's 
death,  was  treated  as  the  proprietor  of  the  shares;  and 
for  five  years  received  dividends  upon  them  as  exe- 
cutrix. The  company  became  insolvent ;  and,  it 
appearing  that  the  testator's  personal  estate  was  ex- 
hausted, B's  name  was  put  on  the  list  of  contributo- 
ries, in  his  character  of  devisee  of  the  real  estate : 

Held,  reversing  the  decision  of  the  Court  below,  that 
B  was  rightly  placed  on  the  list  of  contributories. 
In  re  the  St.  George  Steam-PacJcet  Co.,  ex  parte  liar 
mer's  Devisees,  21  Law  J.  Rep.  (n.s.)  Chanc.  832; 
4  De  Gex,  M.  &  G.  866;  overruhng  20  Law  J.  Rep. 
(n.s.)  Chanc.  207;  3  De  Gex  &  Sm.  273. 

The  statute  3  &  4  Will.  4.  c.  104.  charges  debts 
of  every  description  on  the  real  estate  of  the  testator; 
and  a  further  debt,  arising  out  of  a  previous  obliga- 
tion of  the  testator,  is  within  the  act.     Ibid. 

(4)  Trustees. 

An  insurance  company  allotted  the  managing  di- 
rector a  certain  number  of  shares  in  consideration  of 
his  services,  but  he,  being  unable  to  take  the  shares 
in  his  own  name  by  reason  of  being  covenantee  in  the 
shareholders'  deed,  induced  his  brother  to  hold  the 
shares  for  him  and  to  sign  the  deed.  The  directors, 
considering  afterwards  that  they  had  done  wrong,  can- 
ceUed  the  allotment  and  recalled  the  shares : — Held, 
that  the  brother  having  signed  the  deed,  contracted 
liabilities  with  the  other  shareholders,  from  which  he 
could  not  escape,  and  his  name  must  be  placed  in 
the  list  of  contributories.  In  re  the  Independent 
Asswravce  Co.,  ex  parte  Holt,  20  Law  J.  Rep.  (n.s.) 
Chanc.  413;  1  Sim.  N.S.  389. 
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(5)  Executors. 

A,  the  original  holder  of  shares  in  a  joint-stock 
banking  company,  died  in  1842,  possessed  of  shares, 
and  B,  his  executrix,  upon  production  of  the  probate 
of  his  will,  received  the  dividends  upon  the  shares 
from  1842  to  1846,  and  signed  receipts  for  the  same, 
as  executrix  of  A,  the  shares  remaining  in  the  name 
of  A.  An  order  being  made  for  winding  up  the  com- 
pany, the  Master  excluded  B's  name  altogether  from 
the  list  of  contributories.  The  company's  deed  pro- 
vided, that  each  shareholder  should  be  liable  to 
losses  in  proportion  to  his  shares,  and  each  share- 
holder covenanted  for  himself^  his  heirs,  executors, 
&c.,  in  respect  of  shares  remaining  part  of  his  assets, 
to  observe  all  the  stipulations  of  the  deed.  Upon 
appeal,  an  order  of  the  Vice  Chancellor  declaring 
that  Bought,  either  personailly  or  as  executrix,  to  be 
on  the  list  of  contributories,  was  affirmed.  In  re  the 
North  of  England  Joint-Stock  Bankmg  Co.,  expwrte 
Gouthwaite,  20  Law  J.  Rep.  (N.a.)Chano.  188;  3 
Mac.  &  G.  187. 

The  limitation  of  three  years,  imposed  by  the 
7  Geo.  4.  c.  46.  s.  13,  is  confined  to  a  claim  by  a 
creditor  against  a  retired  shareholder,  and  does  not 
apply  to  a  claim  by  partners  for  contribution  inter  se. 
Ibid. 

A,  by  a  letter  written  in  1840,  addressed  to  the 
directors  of  a  joint-stock  banking  company,  agreed  to 
take  100  shares  in  the  company,  in  addition  to  twenty 
which  he  already  held,  and  at  the  same  time 
gave  a  promissory  note  for  the  amount  of  the  calls. 
Entries  were  maide  in  the  books  of  the  company  of 
the  dividends  on  the  shares  and  the  interest  on  the 
note  on  A's  account.  A  went  abroad  in  1842,  and 
remained  there  until  1848,  when  he  died.  The 
company  was  ordered  to  be  wound  up : — Held, 
that  A's  executors  were  properly  put  on  the  list  of 
contributories  in  respect  of  the  100  shares  which  A 
had  agreed  to  take.  In  re  the  Royal  Bwnk  of  Aus- 
tralia, ex  parte  Robinson's  Executors,  2  De  Gex, 
M.  &  G.  517 :  affirming  20  Law  J.  Rep.  Cn.s.)  Chanc. 
297. 

A,  by  a  letter  in  1840,  addressed  to  the  directors 
of  a  joint-stock  banking  company,  agreed  to  take  500 
shares  in  the  company,  in  addition  to  twenty  which 
he  already  held,  and  gave  a  promissory  note  for  the 
amount  of  the  calls.  A  died  in  1841.  In  February 
1842  A's  executors  inquired  of  the  directors  what 
was  the  number  of  the  shares  held  by  A,  and  received 
for  answer  that  A  held  twenty  shares.  No  informa- 
tion was  ever  given  by  the  directors  to  the  executors 
as  to  the  agreement  to  take  500  shares  or  the  pro- 
missory note.  In  1843  the  directors  cancelled  the 
note.  In  1849  the  company  was  ordered  to  be  wound 
up : — Held,  that  A's  executors  were  not  liable  as 
contributories  in  respect  of  the  500  shares  agreed  to 
be  taken  by  A.  In  re  the  Royal  Bcmk  of  Australia, 
ex  parte  Meux's  Executiyrs,  2  De  Gex,  M.  &  G.  522: 
affirming  20  Law  J.  Rep.  (s.s.)  Chanc.  298;  4  De 
Gex  &  Sm.  331. 

A,  the  holder  of  shares  in  a  joint-stock  company, 
died  in  1838,  having  made  B  and  C  his  executors. 
The  company  was  ordered  to  be  wound  up.  In 
March  1849  the  Master  placed  B  on  the  list  of  con- 
tributories, as  personally  liable  in  respect  of  those 
shares,  but  in  February  1851  he  struck  out  the 
name  of  B,  and  placed  instead  the  names  of  B  and 


C  as  executors  of  A  : — Held,  that  it  was  competent 
to  the  Master,  under  the  joint-Stock  Companies 
Amendment  Act  1849,  to  review  his  decision  in  this 
respect.  In  re  the  North  of  England  Joint-iStocJe 
Banking  Co.,  ex  parte  Crossfeld,  20  Law  J. 
Rep.  (n.s.)  Chanc.  801;  4  De  Gex  &  S.  338: 
affirmed  22  Law  J.  Rep.  (n.s.)  Chanc.  208;  2  De 
Gex,  M.  &  G.  128. 

B  had  taken  the  probate  to  the  office  of  the  com- 
pany, and,  between  1838  and  1848,  received  the 
dividends  on  the  shares,  and  had  various  communi- 
cations with  the  manager  of  the  company  in  respect 
of  them.  In  the  greater  part  of  these  communica- 
tions B  called  himself,  and  was  called,  executor  of 
A,  but  in  some  of  them  no  allusion  was  made  to  his 
representative  character.  C  had  nothing  to  do  with 
the  shares.  The  company  was  ordered  to  be  wound 
up  in  1848 : — Held,  that  B  and  C  were  properly 
placed  on  the  list  of  contributories  as  executors  of  A. 
Ibid. 

A  proprietor  of  shares  bequeathed  them  to  an 
unmarried  lady,  who  subsequently  married.  Neither 
on  the  death  of  the  testatrix,  nor  on  the  marriage  of 
the  legatee,  were  the  regulations  of  the  deed  of 
settlement  complied  with.  The  Court  was  of  opinion 
that  there  was  no  sufficient  evidence  of  the  assent  of 
the  executor  of  the  testatrix  to  the  legacy,  or  that 
the  directors  of  the  company  had  approved  of  the 
legatee  and  her  husband  or  either  of  them,  as  pro- 
prietors or  proprietor  of  the  shares;  and,  therefore, 
Held,  overruling  an  order  of  one  of  the  Vice  Chan- 
cellors, (by  which  he  had  reversed  a  decision  of  the 
Master),  that  the  legatee  and  her  husband  were  not 
liable  as  contributories,  and  that  the  liability  of  the 
executor  not  having  ceased,  his  name  was  properly 
placed  on  the  list  of  contributories,  without  qualifica- 
tion. Ex  parte  Wood,  in  re  the  Vale  of  Neath  and 
South  Wales  Brewery  Joint-Stock  Co.,  22  Law 
J.  Rep.  (N.S.)  Chanc.  365;  3  De  Gex,  M.  &  G. 
272  :  nom.  Keene's  Executors'  case. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany, the  directors  were  specifically  authorized  to 
purchase  shares  of  members  under  certain  circum- 
stances; but  the  deed  contained  no  express  prohi- 
bition restricting  the  directors  from  buying  up  shares 
generally.  The  company,  becoming  embarrassed, 
summoned  an  extraordinary  general  meeting,  at 
which  a  resolution  was  passed,  authorizing  the  direc- 
tors to  purchase  and  take  a  transfer  of  the  shares  of 
any  member  who  would  lend  the  company  a  sum  of 
money  equal  to  the  purchase-money  of  his  shares. 
The  notice  calling  the  meeting  did  not  state,  as  re- 
quired by  the  deed,  the  specific  object  for  which  the 
meeting  was  called.  At  a  subsequent  general  meet- 
ing, at  which  the  resolution  was  read,  the  directors 
were  authorized  to  give  further  time  to  the  members 
who  had  not  yet  complied  with  the  terms  of  the 
resolution.  W  L  then  sold  his  shares  to  a  trustee 
for  the  company  upon  the  terms  stated  in  the  reso- 
lution, and  died  before  the  transfer  was  effected;  and 
the  directors,  at  the  instance  of  his  executor,  com- 
pleted the  requisite  formalities  of  the  transfer; 

Held,  that  the  resolution  of  the  extraordinary -meet- 
ing was  invalid  for  want  of  due  notice ;  and  that  the 
subsequent  ratification  of  the  same  was  inoperative, 
as  in  excess  of  the  powers  of  a  general  meeting ;  and 
that  the  executor  of  W  L  was  properly  retained  on 
the  list  of  contributories  without  qualification.    In 
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re  the  Vale  of  Neath  amd  South  Wales  Brewery 
Joint-Stock  Co.,  ex  -parte  Lawes,  21  Law  J. 
Eep.  (N.s.)  Chanc  688;  1  De  Gex,  M.  &  G.  421: 
20  Law  J.  Rep.  (x.s.)  Chanc.  295. 

Observations  on  the  difficulty  of  applying  the 
doctrine  of  acquiescence  to  joint-stock  companies. 
Ibid. 

Where  partnerships,  as  in  the  case  of  joint-stock 
companies,  consist  of  a  great  number  of  individuals, 
the  Court  will  hold  them  in  their  transactions  strictly 
to  the  terms  of  the  partnership  contract.     Ibid. 

By  the  provisions  of  a  joint-stock  company's  deed 
of  settlement,  the  company  was  to  continue  for 
forty  years,  and  it  was  thereby  in  effect  provided 
that  no  proprietor  of  shares  should  ever  be  dis- 
charged from  his  liability  to  the  company  until  some 
other  proprietor  should  have  been  substituted  under 
the  s,ime  liability  as  attached  to  the  original  pro- 
prietor. The  deed  also  provided  that  the  executor 
of  a  deceased  proprietor  should  not  be  deemed  a 
proprietor  until  he  should  be  duly  admitted  as  such. 
The  company  being  wound  up  under  the  Joint- 
Stock  Companies  Winding-up  Acts, — Held,  that  the 
executors  of  a  deceased  proprietor  were  liable  in 
that  capacity  to  be  placed  on  the  list  of  contribu- 
tories  in  respect  of  partnership  debts  incurred  sub- 
sequently to  the  death  of  their  testator,  although 
they  had  not  complied  with  the  formalities  of  the 
deed  so  as  to  be  entitled  to  the  profits  of  the  com- 
pany. In  re  the  NorOiem  Coal  Mining  Co.,  ex  parte 
BlaJcdeifs  Executors,  3  iMac.  &  G.  726;  13  Beav.  133. 

Executors  who,  after  the  death  of  their  testator, 
had  purchased  further  shares, — Held,  as  to  the  latter 
to  be  contributories  without  qualification,  though 
they  had  been  treated  as  executors  in  regard  to  such 
further  shares.  Spence's  case,  re  Newcastle,  dec. 
Banking  Co.,  17  Beav.  203. 

(6)  Bankrupts, 

A,  a  shareholder  in  a  joint-stock  company,  was 
made  a  bankrupt  in  October  1848.  In  November 
1850  the  company  ceased  to  carry  on  business,  and 
was  shortly  afterwards  ordered  to  be  wound  up. 
The  assignees  disclaimed  the  shares.  The  Master 
put  on  the  list  of  contributories  the  assignees  of  A, 
in  respect  of  losses  incurred  before  the  bankruptcy, 
and  A,  in  respect  of  losses  incurred  after  the  bank- 
ruptcy. The  Court  ordered  the  name  of  A  to  be 
erased  from  the  list  of  contributories.  In  re  the 
Liverpool  Marine  Assurance  Co.,  ex  parte  Green- 
shields,  21  Law  J.  Rep.  (n.s.)  Chanc.  773;  5  De 
Gex  &  S.  599. 

A  joint-stock  company  completely  registered  be- 
came bankrupt.  One  of  the  members  of  the  com- 
pany had  previously  been  declared  bankrupt,  and 
had  obtained  his  certificate.  The  Master  placed  the 
bankrupt's  name  on  the  list  of  contributories,  and 
calls  were  made  by  the  Master  on  him  for  contribu- 
tions to  discharge  the  liabilities  of  the  company  in- 
curred before  his  bankruptcy: — Held,  on  his  appeal, 
that  his  certificate  was  a  bar  to  the  liabilities  to  satisfy 
which  the  calls  were  made;  and  that  the  bankrupt's 
name  ought  to  be  removed  from  the  list  of  contri- 
butories. In  re  the  Merchani  Traders'  Ship,  Loan  and 
Insurance  Co.,  Chappie's  case,  5  De  Gex  &  Sm.  400. 

(7)  Allottee  of  Shares. 
An  unaccepting  allottee  of  shares  in  a  company 


provisionally  registered,  held  not  to  be  liable  even  to 
the  extent  of  the  deposit  required  by  the  Standing 
Orders  to  be  paid  for  the  certificates  of  shares,  for 
the  preliminary  expensesincurred  in  the  formation  of 
the  company.  In  re  the  Direct  Birmingham,  Ox- 
ford, Reading  and  Brighton  Rail.  Co.,  ex  parte 
Capper,  20  Law  J.  Rep.  (k.s.)  Chanc.  148;  1  Sim. 
N.S.  178. 

In  July  1849  A  gave  B,  the  secretary  of  a  joint- 
stock  company  in  the  course  of  formation,  a  power  of 
attorney  authorizing  him  to  execute  the  deed  of 
settlement  in  the  name  of  A  for  five  shares.  In 
August  a  correspondence  passed  between  A  and  B  to 
this  effect :  A  desired  to  terminate  all  connexion  with 
the  society;  B  requested  A  to  pay  the  calls;  A  hoped 
the  directors  would  excuse  him,  and  B  stated  that  the 
directors  would  not  release  him.  Nothing  further 
took  place  between  A  and  B.  In  October  the  com- 
pany was  completely  registered,  and  B  executed  the 
deed  of  settlement  in  the  name  of  A.     The  company 

was  wound  up: Held,  that  A  had  not  revoked  the 

power  of  attorney,  and  was  properly  placed  on  the 
list  of  contributories  of  the  company,  in  respect  of 
five  shares.  In  re  the  Sea,  Fire  and  Life  Assurance 
Society,  ex  parte  Burton,  21  Law  J.  Rep.  (h.s.) 
Chanc.  781. 

Whether  A  could  revoke  the  power  of  attorney^ 
gucere.     Ibid. 

A  person  who  had  been  allotted  fifty  shares  in  a 
projected  railway  company,  and  had  signed  the  sub- 
scribers' agreement  and  parliamentary  contract,  but 
had  not  received  his  shares  or  paid  his  deposit,  was 
held  to  have  been  properly  placed  on  the  list  of  con- 
tributories. In  re  the  Staffordshire  and  Shropshire 
Rail.  Co.,  ex  parte  Bowen  and  Martin,  22  Law  J. 
Rep.  (N.S.)  Chanc.  856. 

A  wrote  a  letter  of  application  for  shares  in  a  rail- 
way company  which  was  provisionally  registered,  and 
received  an  answer  in  the  usual  form  declaring  that 
certain  shares  had  been  allotted  to  him,  on  which  he 
was  required  to  pay  a  deposit.  A  paid  the  required 
deposit,  but  neither  signed  the  subscribers' agreement 
nor  the  parliamentary  contract.  The  scheme  was 
abandoned : — Held,  that  A  did  not  by  his  letter  of 
application  for  shares,  and  by  paying  the  deposits 
thereon,  become  a  "member"  of  the  company,  or  a 
"  contributory,"  within  the  meaning  of  the  Joint- 
Stock  Companies  Winding-up  Acts.  He  merely 
bound  himself  to  take  such  shares  as  he  had  applied 
for,  should  the  company  ever,  in  fact,  be  established. 
HuUon  V.  Thompson.  Norris  v.  Cooper,  3  H.L. 
Cas.  161. 

Held,  therefore,  that  his  name  had  been  im  properly 
put  by  the  Master  among  the  list  of  contributories, 
and  that  the  Court  below  had  rightly  ordered  it  to  be 
expunged  from  the  list.     Ibid. 

The  7  &  8  Vict.  u.  110.  does  not  create  any  new 
liability  in  an  allottee  of  shares  beyond  what  his  own 
contract  imports.     Ibid. 

The  secretary  to  a  company  wrote  to  A,  a  member 
of  the  provisional  committee,  informing  him  that  the 
managing  committee  had  apportioned  one  hundred 
shares  to  each  member  of  the  provisional  committee, 
and  requesting  to  be  informed,  on  or  before  a  certain 
day,  whether  A  would  take  that  or  any  less  number 
of  shares,  otherwise  the  committee  would  consider 
that  he  declined  taking  any.  A,  in  answer,  requested 
that  the  one  hundred  shares  might  be  reserved  for 
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him.  The  Court  directed  an  issue  to  try  whether  A 
had  accepted  the  shares.  In  re  the  Direct  Birming- 
ham,- Oxford,  Heading  and  Brighton  Mail.  Co., 
Onion's  case,  1  Sim.  N.S.  394. 

(8)  Persons  accepting  Shares. 

The  Master  placed  on  the  list  of  contributories  a 
person  who  had  accepted  shares  and  paid  the  deposit 
upon  them,  but  had  not  belonged  to  the  provisional 
committee.  The  company  never  came  actually  into 
existence,  owing  to  the  requisite  amount  of  capital 
not  having  been  paid  up.  The  Master's  decision  was 
reversed,  upon  the  ground  that  persons,  by  taking 
shares  in  such  a  company,  did  not  render  themselves 
liable  for  any  expenses  incurred  without  their  sanc- 
tion. In  re  the  India  and  Australia  Mail  Steam- 
Packet  Co.,  ex  parte  Maudslay,  20  Law  J.  Eep. 
(h.s.)  Chanc.  9. 

£.  Walstab  had  taken  shares  in  a  company,  and 
had  paid  the  deposit,  but  had  since  recovered 
back  the  deposit  in  an  action  at  law  against  one 
of  the  directors: — Held,  that  she  was  not  liable 
as  a  contributory  under  the  Winding-up  Act.  In 
re  the  Direct  Birmingham,  Oxford,  Reading  and 
Brighton  Mail.  Co.,  ex  parte  Walstab,  20  Law  J. 
Eep.  (N.S.)  Chanc.  58. 

A  jointrstock  company  was  completely  registered, 
and  a  person  applied  for  and  accepted  shares  and 
paid  a  deposit  on  the  shares  allotted  to  him.  The 
company's  deed  required  that  on  its  execution  the 
names  of  the  parties  executing  should  be  entered  on 
the  list  of  shareholders,  and  be  returned  to  the  Stamp 
Office,  &c.,  and  thenceforth  they  should  have  the 
privileges  and  be  subject  to  the  liabilities  of  share- 
holders. In  this  instance  the  deed  was  not  executed, 
but  the  directors  entered  and  returned,  &c.  the  name : 
. — Held,  nevertheless,  that  the  name  of  this  person 
had  been  properly  placed  by  the  Master,  under  a 
winding-up  order,  on  the  list  of  contributories  to  the 
debts  and  liabihties  of  the  company.  Ex  parte 
YeUand,  in  re  the  Port  of  London  Shipowners'  Loan 
amd  Assurance  Co.,  21  Law  J.  Eep.  (n.b.)  Chanc. 
852:  affirming  5  De  Gex  &  Sm.  395. 

The  liability  of  a  person  as  a  contributory  under 
the  Winding-up  Acts  is  not  a  question  of  law,  but  of 
fact.  The  test  of  his  liability  in  equity  is  his  liability 
at  law.    Bright  v.  Mutton,  3  H.L.  Cas.  341. 

Contributories  are  those  only  who  have  contracted 
by  themselves  or  agents  with  a  creditor,  or  who  have 
agreed  to  indemnity  or  repay  in  part  or  in  all,  those 
who  have  contracted  with  the  creditor  on  their  own 
account.    Ibid. 

A  was  a  member  of  the  provisional  committee  of  a 
projected  railway  company,  which  had  been  provi- 
sionally registered,  and  the  affairs  of  which  were  put 
under  the  authority  of  a  managing  committee.  He 
accepted  shares  and  paid  a  deposit  on  them,  but  did 
no  further  act.  The  scheme  was  abandoned: — Held, 
that,  on  these  facts,  he  was  not  liable  to  a  creditor  for 
business  done  under  the  orders  of  the  managing  com- 
mittee towards  completing  the  projected  undertaking 
and  converting  the  association  into  a  regular  company, 
and  consequently  he  was  not  liable  as  a  contributory 
under  the  Winding-up  Acts.     Ibid. 

(9)  Former  Holder  of  Shares. 

B,  an  original  promoter  of  a  company,  executed 
the  deed  of  partnership  for  100  shares;  he  subse- 


quently obtained  other  shares,  making  in  all  1,000 
shares.  The  provisions  of  the  deed  of  partnership 
were  not  duly  observed  by  the  directors.  B  paid 
three  calls  and  received  the  only  dividend  ever  made 
while  he  continued  a  shareholder;  upon  a  fourth 
call  B,  without  reference  to  the  forms  of  the  deed 
respecting  sales  of  shares,  gave  up  260  shares  to  the 
directors,  which'  they  agreed  to  purchase  for  the 
company,  in  consideration  of  a  sum  of  money,  and 
the  amount  of  the  fourth  call.  B  afterwards  sold 
the  rest  of  his  shares  and  ceased  to  be  a  partner. 
The  company  was  carried  on  for  eight  years  after 
the  sale  of  the  260  shares  to  the  company,  but  it 
subsequently  fell  into  difficulties,  and  in  winding  up 
the  affairs  of  the  company,  under  the  11  &  12  Vict. 
c.  45.  and  the  12  &  13  Vict.  c.  108,  it  was  desired  to 
place  B  upon  the  list  of  contributories  in  respect  of  the 
260  shares,  on  the  ground  that  the  transaction  with 
the  directors  was  not  valid  : — Held,  that  the  com- 
pany, after  having  dealt  with  a  shareholder,  could 
not  treat  the  transaction  as  void  for  want  of  form, 
though  not  immaterial,  which  their  own  irregularities 
had  rendered  it  impossible  to  observe;  and  the 
motion  that  the  Master  might  review  his  decision 
was  refused,  with  costs  to  be  paid  out  of  the  estate. 
In  re  the  Northern  Coal  Mining  Co.,  ex  parte  Bagge, 
20  Law  J.  Eep.  (n.s.)  Chanc.  229;  13  Beav.  162. 

A  shareholder  in  a  joint-stock  company,  who  had 
sold  his  shares,  held,  under  the  terms  of  the  deed  of 
settlement  of  the  company  not  to  be  a  contributory 
in  respect  of  liabilities  of  the  company  incurred  pre- 
viously to  the  sale  of  the  shares.  In  re  the  Oundle 
Union  Brewery  Co.,  Croxton's  case,  1  De  Gex, 
M.  &  G.  600. 

(10)  Adventurer  who  had  relinquished  his  Shares. 

A  company  was  formed  in  Wales  for  working,  on 
the  cost-book  principle,  a  lead-mine,  a  lease  of 
which  the  adventurers  held.  The  24th  rule  gave 
power  to  shareholders  to  determine  their  liabilities 
on  giving  notice  to  the  purser  of  a  desire  to  retire, 
and  depositing  with  the  purser  a  transfer  of  their 
shares,  and  signing  a  relinquishment  of  claims  on 
the  company  in  respect  of  the  shares.  One  of  the 
adventurers  having  shares  signed  a  document  fur- 
nished him  at  the  office,  relinquishing  his  claims  in 
respect  of  his  shares.  The  company  was  ordered  to 
be  wound  up.  The  Master  held,  that  the  adven- 
turer was  still  liable  as  a  contributory  in  respect  of 
the  debts  and  liabilities  of  the  company  existing  at 
the  date  of  his  letter  of  relinquishment;  but,  on 
appeal,  the  Lords  Justices  removed  his  name,  and 
gave  him  all  his  costs.  Bx  parte  Fenn,  in  re  the 
Pennant  and  Craigwen  Consolidated  Lead  Mining 
Co.,  22  Law  J.  Eep.  (h.s.)  Chanc.  692  j  4  De 
Gex,  M.  &  G.  285;  1  Sm.  &  6.  26. 

(11)  Where  Shares  ham  teen  forfeited. 

A  took  shares  in  a  joint-stock  company,  and  paid 
a  deposit  and  a  call,  but  did  not  execute  the  deed  of 
settlement.  A  further  call  was  made,  which  A  did 
not  notice.  The  deed  of  settlement  contained  clauses 
authorizing  the  directors  to  declare  shares  forfeited 
for  non-payment  of  calls,  and  for  not  executing  the 
deed  of  settlement.  The  directors  declared  A's 
shares  to  be  forfeited  for  non-payment  of  calls.  The 
company  was  ordered  to  be  wound  up: — Held, 
that  A  was  not  a,  contributory.    In  re  Eollma/tm's 
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Railway  Locomotive  and  Ca/rriage  Improvement 
Co.,  ex  parte  Baily,  20  Law  J.  Kep.  (n.s.)  Chanc. 
145. 

(12)  Transfa-or  under  invalid  Transfer  of  Shares. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany no  shares  could  be  transferred  without  the 
consent  of  the  directors.  The  company  being  un- 
prosperous,  and  serious  disputes  existing,  some  of 
the  shareholders  agreed  to  pay  a  sum  to  the  direc- 
tors in  full  discharge  of  all  their  liabilities,  which 
money  was  accepted,  and  transfers  were  made  to  two 
persons,  and  the  shareholders  retired.  The  directors 
applied  the  money  partly  in  payment  of  claims  of 
the  lessors  (who  were  also  directors)  of  the  property 
held  by  the  company,  and  partly  in  payment  of 
other  claims,  which  were  the  subjects  of  the  disputes. 
The  company  having  been  ordered  to  be  wound  up, 
the  Master  placed  the  name  of  one  of  the  retiring 
shareholders  on  the  Ifit  of  contributories,  and  the 
Master  of  the  Rolls  refused  to  remove  him;  and,  on 
appeal,  the  decision  of  the  Master  and  of  the  Master 
of  the  Rolls  was  supported,  the  agreement  being 
idira  vires,  the  directors  having  no  authority  thus  to 
sanction  the  retirement  of  a  body  of  the  shareholders. 
£x  parte  Bennett,  in  re  Cameron's  Coalbrook  Steam 
Coal  and  Swansea  and  Laugher  Mail.  Co.,  24  Law 
J.  Rep.  (n.s.)  Chanc.  130;  5  De  Gex,  M.  &  G. 
248;  18  Beav.  339. 

A  director  of  a  company  is  in  a  very  diiferent 
position  from  an  ordinary  shareholder,  for,  having 
the  means  of  seeing  that  all  the  formalities  of  transfer 
required  by  the  constitution  of  the  company  are 
complied  with,  he  is  bound,  in  transferring  his  own 
shares,  to  see  to  the  regularity  of  the  transfer;  if  he 
neglect  to  do  so,  and  there  be  a  want  of  formality 
therein,  he  remains  a  contributory.  In  re  the  New- 
castle-uponrTyne  Marine  Insurance  Co.,  ex  parte 
Brown,  19  Beav.  97. 

A  company,  being  in  an  unprosperous  condition, 
its  operations,  accounts,  audits,  dividends,  &c., 
being  suspended,  and  its  shares  worthless,  the 
auditor  sold  his  shares  to  the  managing  director, 
and  gave  notice,  and  the  transfer  was  entered  in  the 
minute-book  as  approved  by  the  directors.  The 
transfer  was,  in  fact,  informal.  The  Court,  doubting 
the  hona  fides  of  the  transaction,  and  seeing  that 
proper  steps  had  not  been  taken  to  ascertain  that 
all  the  necessary  formahties  had  been  complied 
with, — Held,  that  the  auditor  was  still  a  contribu- 
tory. In  re  the  Newcastle  upon-Tyne  Marine 
Insurance  Co.,  ex  parte  Henderson,  19  Beav. 
107. 

(13)  Transferee  of  Sliares. 

A  purchased  fifty  shares  in  a  banking  company 
from  the  directors  of  the  company.  No  deed  of 
transfer  of  these  shares  to  him  was  executed,  as  re- 
quired by  the  deed  of  settlement  of  the  company, 
but  the  directors  gave  him  certificates  of  the  shares, 
and  he  received  the  dividends  declared  on  them  from 
time  to  time.  The  company  was  ordered  to  be 
wound  up : — Held,  that  A  was  properly  put  on  the 
list  of  contributories  in  respect  of  these  shares.  In 
the  matter  of  the  North  of  England  Joint-Stock 
Banking  Co.,  ex  parte  Bernard,  21  Law  J.  Rep. 
(s.s.)  Chanc.  468;  5  \)e  Gex  &  Sm.  283. 

A  purchased  of  B,  a  shareholder  of  the  company. 


thirty  shares  in  the  company.  No  deed  of  transfer 
was  executed,  as  required  by  the  deed  of  settlement, 
but  the  directors  gave  A  certificates,  and  he  received 
the  dividends  declared  on  them : — Held,  that  the 
formality  had  been  waived,  and  that  the  transfer  had 
been  complete;  and  that  A  had  properly  been  put 
on  the  list  of  contributories  in  respect  of  the  shares. 
Ibid. 

Equitable  considerations  will  be  regarded  in  deter- 
mining whether  a  party  is  a  member  of  or  con- 
tributory to  the  liabilities  of  a  company  under  the 
Winding-up  Acts.  In  re  the  North  of  England 
Joini  Stock  Banking  Co.,  ex  parte  Straffon's  Exe- 
cutors, 22  Law  J.  Rep.  (n.s.)  Chanc.  194;  1  De 
Gex,  M.  &  G.  576;  4  De  Gex  &  Sm.  266. 

Distinction  between  the  cases  where  directors  are 
acting  in  substantial  contravention  of  the  objects  and 
scope  of  their  deed  of  settlement,  as  in  Ex  parte 
Morgan,  and  Ex  parte  Lawes,  and  where  their 
course  of  dealing  in  the  transfer  of  shares  has  not 
been  in  compliance  with  the  strict  formalities  of  the 
deed.     Ibid. 

J  S  purchased  120  shares  in  the  company,  and 
the  requisite  notices  of  and  consent  of  directors  to 
such  transfer  were  given.  J  S  did  not  execute  the 
deed  of  settlement,  but  he  executed  a  deed  of  transfer 
of  ten  of  these  shares,  by  which  he  covenanted  with 
the  public  officer  of  the  company  to  observe  all  the 
stipulations,  &c.  of  the  settlement  deed.  The  set- 
tlement deed  provided  that  one  execution  of  the 
deed  fay  a  shareholder  was  sufficient  for  all  his  shares, 
J  S  afterwards  purchased  other  shares,  making  alto- 
gether 700.  No  formal  deed  of  transfer  was  exe- 
cuted in  respect  of  any  of  these  shares  (except  as 
above),  but  the  consent  of  the  directors  to  such  trans- 
fer was  testified  by  writing  across  the  notice  of  sale 
"  Transferred,"  which  was  signed  by  one  of  the  direc- 
tors. The  deed  of  settlement  provided  that  such 
consent  should  be  testified  by  the  directors  signing 
their  name  in  the  margin  of  the  deed  of  transfer,  and 
that  all  transfers  not  made  in  accordance  with  the 
deed  of  settlement  should  be  void.  .7  S  had  received 
dividends  upon  the  700  shares : — Held,  that  the  re- 
quisitions of  the  deed  had  been  complied  with  in 
substance,  and  that  by  the  course  of  dealing  between 
the  parties,  the  directors  could  not  dispute  J  S's 
title,  nor  J  S  his  liability  as  a  member;  and,  conse- 
quently, that  J  S  was  liable  as  a  contributory  in  re- 
spect of  his  700  shares.     Ibid. 

J  S  sent  to  the  office  of  the  company  a  deed  of 
covenant  in  respect  of  a  transfer  of  shares,  apparently 
executed  by  himself,  though  in  fact  his  name  was 
signed  by  a  third  party;  and  he  acted  under  the 

deed,  and  received  benefits  under  it : Held,  that  his 

executors  were  estopped  from  saying  that  it  was  not 
his  deed.     Ibid. 

In  case  of  a  contract  for  purchase  of  shares,  and 
an  incomplete  or  informal  transfer,  the  vendor  has 
an  equity  to  call  upon  the  purchaser  to  clothe  him- 
self with  the  legal  title ;  and  this  equity  will  impress 
upon  the  latter  the  character  of  a  purchaser  upon  a 
completed  contract.     Ibid. 

A  mining  company  was  professed  to  be  carried  on 
upon  the  cost-book  principle.  The  23rd  rule  of  the 
company  provided  that  a  written  notice  of  any  in- 
tended transfer  should  be  sent  to  the  purser,  and 
that  no  share  should  be  sold  unless  in  a  particular 
form,  and  that  no  transfer  in  any  other  form  should 
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be  valid.  The  24tl)  rule  provided  that  any  share- 
holder might  determine  his  liability  upon  giving  no- 
tice to  the  purser  of  his  intention,  and  depositing  the 
transfer,  and  signing  a  relinquishment  of  all  claims 
upon  the  company.  The  company  was  ordered  to 
be  wound  up.  S,  a  shareholder,  had  entered  into  a 
contract  with  M  to  sell  to  him  his  shares,  and  he 
was  to  take  them  subject  to  the  conditions  on  which 
they  were  then  held.  The  shareholder  S  went  with 
the  shareholder  M  to  the  oflSce  of  the  company,  and 
deposited  with  the  purser  a  transfer  of  the  shares  in 
the  required  form,  but  no  previous  notice  was  given 
of  the  intended  transfer.  The  Master  placed  the 
name  of  M  upon  the  list  of  contributories;  and  the 
Vice  Chancellor  affirmed  that  decision.  Upon  ap- 
peal to  the  Lords  Justices, — Held,  that  M  was  pro- 
perly placed  upon  the  list;  and,  before  the  full  Court 
of  Appeal,  held,  that  the  liability  of  M,  as  such  con- 
tributory, was  not  limited  to  the  time  from  which  he 
took  a  transfer  of  the  shares.  JEa  parte  Mayhew,  in 
re  the  Pennant  cmd  Craigwen  Consolidated  Lead 
Mining  Co.,  24  Law  J.  Rep.  (k.s.)  Chanc.  353;  5 
De  Gex,  M.  &  G.  837. 

(14)  Where  Object  of  Cormpamy  altered. 

A  prospectus  was  issued  for  the  establishment  of  a 
company.  A  B  took  shares  and  paid  his  deposit. 
Afterwards,  at  a  meeting  of  shareholders,  the  scheme 
was  greatly  varied.  A  B  was  present,  but  took  no 
part  in  the  matter,  and  never  after  in  any  way  inter- 
fered. The  company  was  formed  on  the  new  scheme, 
and  failed : — Held,  that  A  B  was  not  a  contributory. 
Goldamid's  ease,  in  re  the  British  and  Americam 
Steam  Navigation  Co.,  16  Beav.  262. 

A  B  took  ten  shares  in  a  company  intended  to  be 
formed  for  specified  objects,  and  on  stated  principles. 
The  projectors  afterwards  materially  varied  its  cha- 
racter. A  B  did  no  act  by  which  he  assented  to  the 
variation,  or  adopted  the  new  company.  Some  time 
after  the  directors  agreed  that  nine  of  A  B's  shares 
should  be  cancelled,  and  that  A  B  should  remain  a 
shareholder  for  one : — Held,  that  A  B  was  not  a 
contributory  in  respect  of  the  nine  shares.  Meyer's 
case,  in  re  the  British  and  American  Steam  Naviga- 
tion Co.,  16  Beav.  383. 

(J)  Extent  of  Mobility  of. 

(1)  /»  general. 

It  having  been  decided  that  Mr.  Upfill  was  a  con- 
tributory, the  Master  made  a  call  upon  all  contribu- 
tories, rateably,  according  to  their  number  of  shares  : 
— Held,  upon  appeal,  that  the  Master  could  not 
make  a  call  upon  any  contributory  u/til  he  had  de- 
cided that  the  contributory  was  liable  to  the  pay- 
ment of  the  debts  in  respect  of  which  the  call  was 
made.  In  re  the  Direct  Birmingham,  Oxford,  Bead- 
ing amd  Brighton  Rail.  Co.,  ex  parte  UpJiU,  20 
Law  J.  Rep.  (h.s.)  Chanc.  480j  1  Sim.  N.S.  395. 

A  contributory,  under  the  Winding-up  Act,  in 
respect  of  173  shares  purchased  by  him,  had  cove- 
nanted in  a  deed,  transferring  a  portion  of  the  shares 
to  him,  to  pay  all  instalments  and  sums  of  money  in 
respect  of  the  shares  transferred,  and  to  execute  the 
company's  deed  of  settlement.  The  contributory 
having  died  without  executing  the  settlement, — Held, 
on  petition  (Wightmam,  J.  assisting  and  concurring), 
that  the  company  were  not  entitled  to  rank  as 
specialty  creditors  against  the  estate  of  the  contribu- 
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tory  for  any  of  the  shares  except  those  vested  in  him 
by  the  deed  of  transfer,  ffay  v.  Willoughby;  May 
V.  Flintoff;  In  re  the  North  of  Englamd  Jovnt-Stoclc 
Banki/ng  Co.,  ex  parte  Morrison,  22  Law  J.  Rep. 
(h,s.)  Chanc.  249;  10  Hare,  242. 

The  provisional  directors  of  a  projected  railway 
company,  pursuant  to  a  resolution,  transmitted  a 
circular  letter  to  M,  amongst  others,  by  which  they 
undertook  to  return  to  the  subscribers  the  whole 
deposit  in  case  they  should  not  be  able  to  obtain 
their  act  of  parliament.  On  the  faith  of  this  letter, 
M  subscribed  for  shares  and  paid  the  deposit  and 
executed  the  subscribers'  agreement,  a  deed  under 
seal,  which  contained  a  covenant  by  the  subscribers 
to  pay  the  expenses  of  the  provisional  directors, 
whether  the  act  passed  or  not.  The  company  failed 
to  obtain  theu:  act,  and  it  was  ultimately  ordered  to 
be  wound  up.  M  was  placed  upon  the  list  of  con- 
tributories; and  the  Master  made  a  general  call 
upon  all  the  contributories,  for  the  purpose  of  de- 
fraying the  expenses  of  the  company.  The  Vice 
Chancellor  refused  to  discharge  that  call  as  against 
M :  —  Held,  upon  appeal,  discharging  the  order 
against  M,  that  the  provisional  directors,  by  sending 
that  letter  to  M,  had  as  between  themselves  and  M, 
rendered  themselves  primarily  liable  to  the  expenses; 
and  that  the  call  ought  to  be  made  in  the  first 
instance  exclusively  against  those  primarily  liable, 
except  in  the  case  where  they  were  confessedly 
insolvent,  or  there  was  difficulty  in  recovering  the 
money  from  them.  In  re  the  Dover  amd  Deal  Bail. 
Co.,  ex  parte  Mowatt,  22  Law  J.  Rep.  (h.s.)  Chanc. 
578;  3  De  Gex,  M.  &  G.  254:  reversing  1  Drew. 
247. 

A  railway  company  was  projected,  but  proved 
abortive.  The  subscribers'  agreement  was  of  three 
parts:  the  subscribers  of  the  first  part;  proposed 
trustees  of  the  second  part ;  and  the  managing 
directors  (who  were  some  of  the  parties  of  the  first 
part)  of  the  third  part.  The  deed  recited  that  the 
managing  directors  had  accepted  that  office  and 
subscribed  the  requisite  number  of  shares.  The 
deed  contained  a  covenant  by  the  subscribers  to 
indemnify  the  managing  directors  against  all  liability. 
In  the  proceedings  under  the  Winding-up  Acts,  it 
was  proved  that,  before  the  execution  of  the  deed 
by  any  person,  Mr.  F,  one  of  the  persons  named  as 
a  managing  director,  had  refused  to  accept  that 
office  or  to  execute  the  deed;  and  it  was  not  proved 
that  Mr.  M  or  Mr.  C  (two  other  of  such  persons)  had 
ever  accepted  office.  Only  nineteen  subscribers 
executed  the  agreement,  and  none  of  the  managing 
directors  executed  it  or  took  shares,  but,  except  as 
before  stated,  they  accepted  office  and  acted.  The 
parties  settled  on  the  list  of  contributories  were  the 
acting  directors  and  the  subscribers;  and  it  becoming 
necessary  to  make  a  call  for  debts  and  costs,  the 
Master  made  a  call  on  all  the  contributories  rateably, 
treating  each  director  as  the  holder  of  the  number  of 
shares  requisite  to  a  qualification  for  office ;  and  as 
to  the  costs  made  a  call  upon  all  the  contributories 
equally : — Held,  upon  appeal,  that  the  directors 
having  knowingly  made  misrepresentations  of  fact, 
they  could  not  have  the  benefit  of  the  covenant;  that 
as  the  subscribers  acted  on  the  faith  of  such  repre- 
sentations, they  had  an  equity  to  restrain  the  direc- 
tors from  enforcing  the  covenant;  that  the  directors 
were  primarily  liable  for  the  debts;  that,  under  the 
2B 
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Winding-up  Acts,  the  subscribers  could  assert  the 
invalidity  of  the  deed  without  taking  proceedings  to 
impeach  it;  and  that  the  directors  were  primarily 
liable  to  the  costs  as  well  as  the  debtsi  and  the  call 
for  both  was  discharged,  as  against  the  subscribers. 
Ex  parte  Carew,  m  re  the  J)over,  Hastings  amd 
Brighton  Junction  Sail.  Co.,  24  Law  J.  Eep.  (n.s.) 
Chanc.  769. 

The  subscribers'  agreement  of  an  intended  railway 
company  provided  that  the  committee  of  manage- 
ment might  dissolve  and  wind  up  the  affairs  of  the 
company  at  any  time  before  the  act  of  incorporation 
was  obtained.  Under  these  powers  the  committee 
of  management  dissolved  the  company,  and  proposed 
to  return  to  each  scripholder  a  certain  amount  of 
the  deposit.  Before  such  amount  was  received  by 
any  scripholder  he  had  to  sign  an  assent  to  the  can- 
cellation of  his  scrip,  and  he  became  entitled  to 
receive  such  further  sum  as  the  committee  of  manage- 
ment might  declare  payable  after  a  final  settlement 
of  all  claims  upon  the  company.  The  company 
being  subsequently  wound  up  under  the  Winding-up 
Acts,  a  list  of  contributories  divided  into  several 
classes  was  settled,  and  a  call  was  made  for  the 
costs  incurred  in  the  winding  up  ; — Held,  that  the 
Master  was  not  justified  in  making  the  call  exclu- 
sively on  that  class  of  the  contributories  which 
included  those  scripholders  who  had  received  back 
part  of  the  deposit;  but  that  such  class  being  entitled 
to  participate  in  any  further  sum  which  might  be 
declared  payable,  was  liable  pari  passu  with  all  the 
other  contributories  to  the  call  made  to  discharge 
the  expenses  incidental  to  the  winding  up.  In  re 
Rugby,  Warwick  amd  Worcester  Rail.  Co.,  Preece 
and  Mvam's  case,  2  De  Gex,  M.  &  G.  374. 

A  was  in  his  absence  chosen  by  the  provisional 
committee  of  a  provisionally  registered  railway  to  be 
one  of  the  managing  committee,  to  whom,  by 
resolutions  of  the  provisional  committee,  power  was 
given  to  allot  shares  and  to  apply  the  funds  of  the 
company  in  payment  of  expenses.  The  scheme 
having  proved  abortive,  the  allottees  recovered  their 
deposits  in  actions  against  A,  and  other  persons  who 
had  been  appointed  to  be  members  of  the  managing 
committee.  The  members  of  the  managing  com- 
mittee thereupon  appointed  a  sub-committee,  of 
which  A  was  one,  to  take  measures  to  protect  the 
members  of  the  committee.  A  was  a  constant 
attendant  at  the  meetings  of  the  sub-committee,  and 
took  an  active  share  in  providing  for  some  of  the 
demands  on  the  committee  of  management,  and 
resisting  others : — Held,  that  he  thereby  sanctioned 
and  adopted  the  former  proceedings  of  the  managing 
committee  in  which  he  had  not  taken  part,  and  was 
liable  to  contribute  in  respect  of  them.  Spotiis- 
woode's  case,  and  Amsin^Je's  case,  6  De  Gex,  M.  &  G. 
345. 

B,  who  was  appointed  and  acted  as  a  member 
of  the  managing  committee  of  a  provisionally  regis- 
tered railway  company,  with  power  to  contract  with 
engineers  for  the  requisite  surveys,  &c.,  was  one  of 
the  members  liable  in  respect  of  an  order  given  to 
the  engineers,  who  afterwards,  being  unable  to  com- 
plete the  contract  by  the  required  time,  offered  to 
Forego  it,  and  to  substitute  a  contract  for  a  part  of 
the  line  only,  on  the  terms  that  the  completion  of  the 
latter  within  the  time  should  not  be  required.  At  a 
meeting  at  which  B  was  not  present,  the  majority  of 


the  managing  committee  present  resolved  to  accede 
to  the  proposal.  B  at  a  subsequent  meeting  op- 
posed the  confirmation  of  the  resolution.  Afterwards 
he  concurred  in  resolutions  for  providing  means 
of  satisfying  the  engineers'  demand  among  others : — 
Held,  that  the  substituted  contract  was  only  a 
modification  of  the  contract  in  respect  of  which  B 
was  liable,  and  that,  under  the  circumstances,  B  was 
liable  to  contribute  to  the  payment  of  the  engineers' 
demand.     Ibid. 

Contributions  may  be  enforceable  on  general 
principles  of  justice,  independently  of  contract.   Ibid. 

(2)  Debts  and  Losses  before  Transfer. 

In  January  1847,  A  transferred  some  shares  held 
by  him  in  a  joint-stock  banking  company  to  B.  By 
the  deed  of  settlement  it  was  declared,  that  the 
holder  of  shares,  after  a  transfer,  should  be  free  from 
all  subsequent  obligations  in  respect  of  them,  but 
that  this  should  not  extend  to  release  him  from  his 
proportion  of  losses  sustained  by  the  company  up  to 
the  period  of  his  ceasing  to  be  a  member;  and  it  was 
further  declared,  that  half-yearly  balance  sheets 
should  be  exhibited  to  the  shareholders,  shewing  the 
profits  and  losses  of  the  company,  and  that  such 
balance  sheets  should  be  binding  and  conclusive  on 
all  the  shareholders,  unless  error  was  shewn  within 
a  given  time.  The  half-yearly  balance  sheets,  before 
and  immediately  after  A's  transfer,  shewed  profits  to 
a  large  amount,  and  dividends  were  declared  accord- 
ingly. In  1849  the  bank  failed  for  a  very  large 
amount: — Held,  that  the  losses  to  which  a  trans- 
feror of  shares  was  liable,  were  losses  appearing  upon 
the  balance  sheet ;  and  none  such  appearing,  and  A 
having  ceased  to  be  a  member  for  three  years,  he 
was  properly  excluded  from  the  list  of  contributories. 
In  re  the  North  of  Englamd  Joint-Stock  Banlcing 
Co.,  ex  parte  Holme,  22  Law  J.  Rep.  (n.s.)  Chanc. 
226;  2  De  Gex,  M.  &  G.  113:  affirming  20  Law  J. 
Eep.  (n.3.)  Chanc.  300;  4  De  Gex  &  Sm.  312. 

Qucere — whether  there  could  be  any  losses  within 
the  meaning  of  the  clause  so  long  as  any  part  of  the 
capital  of  the  company  remained  uncalled  up  ?  Ibid. 

The  deed  of  settlement  of  a  company  provided 
that  when  any  shares  in  the  capital  should  be  trans- 
ferred to  a  new  proprietor,  the  responsibilities  of  i 
previous  owner  should  cease,  and  such  previous 
owner  should  be  exonerated  and  discharged  from  all 
"  subsequent  claims,"  demands  and  obligations  in 
respect  of  the  same  shares,  and  from  all  future  ob- 
servance of  the  covenants  of  the  deed  in  respect  of 
the  same  shares: — Held,  affirming  the  decision  of 
the  Court  below,  that  the  transferee  of  shares  was 
subject  to  the  debts  and  liabilities  of  the  company, 
as  well  those  incurred  before,  as  those  subsequent  to 
the  date  of  his  transfer.  In  re  tlie  Monmouthshire 
and  Glamorganshire  Joint-Stock  Banking  Co.,  ex 
parte  Cape's  executor,  22  Law  J.  Rep.  (h.s.)  Chanc. 
601  ;  2  De  Gex,  M.  &  G.  562. 

Semble — -In  the  absence  of  express  provisions  in 
the  deed  of  settlement  to  the  contrary,  the  trans- 
feree would  be  held  to  stand  in  the  place  of  the 
original  owner  for  all  purposes.     Ibid. 

A  had  been  a  member  of  the  provisional  com- 
mittee, and  had  accepted  shares  in  a  company 
which  was  ordered  to  be  wound  up.  The  Master 
placed  A's  name  on  the  list  as  a  contributory  to  the 
expenses  of  the  committee   incurred  between  the 
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14tli  October,  1845,  the  day  on  which  he  accepted 
his  shares,  and  the  30th  November,  1845,  on  or 
before  which  day  the  company  ought,  according  to 
the  Standing  Orders,  to  have  deposited  their  plans, 
&c.  in  order  to  obtain  an  act  of  incorporation  in  the 
then  next  session.  But  they  did  not  do  so,  nor  did 
they  after  that  day  take  any  steps  towards  the  esta- 
blishment  of   the   company : Held,   that  A   was 

liable  to  contribute  to  the  expenses  incurred  between 
the  14th  October  and  30th  November,  1845,  both 
inclusive,  but  was  not  liable  to  contribute  to  the 
expenses  incurred  before  the  former  day  or  after  the 
latter.  In  re  tlie  Direct  Birmimgham,  Oxford, 
Reading  and  Brighton  Rail.  Co.,  Bright'a  case, 
1  Sim.  N.S.  602. 

(3)  Borrowed  Money  and  Advances. 

Directors  and  shareholders  in  an  unincorporated 
company  made  hondfide  advances  of  money  for  the 
purpose  of  carrying  on  a  mine  established  abroad, 
and  without  which  advances  the  property  would 
have  been  wholly  ruined.  The  money  was  applied 
to  purposes  for  which  these  parties  and  the  other 
shareholders  were  jointly  personally  liable.  The 
company  was  ordered  to  be  wound  up,  and  the 
Master  made  a  call  on  these  directors  and  share- 
holders and  the  other  shareholders,  as  contributories, 
and  he  allowed  these  parties  their  several  advances 

as  set-off  against  their  calls  as  contributories : Held, 

on  appeal,  that  the  Master  was  correct.  In  re  the 
Oermam  Mining  Co.,  22  Law  J.  Kep.  (n.s.)  Chanc. 
926;  4  De  Gex,  M.  &  G.  19. 

The  deed  of  settlement  of  a  joint-stock  company 
established  for  erecting  and  maintaining  a  corn  ex- 
change, provided,  that  the  capital  of  the  company 
should  consist  of  a  sum  of  4,000/.  divided  into  shares 
of  51.  each ;  and  the  directors  were  empowered  from 
time  to  time  to  make  calls  upon  the  shareholders 
not  exceeding  the  amount  of  their  shares  unpaid, 
and  also  to  borrow  money  to  the  extent  of  2,000^. 
for  the  purchase  of  the  site  and  for  erecting  the 
building,  instead  of  calling  for  instalments  upon  the 
shares.  In  the  purchase  of  the  site  and  the  erection 
of  the  building  the  directors  expended  more  than 
double  the  amount  of  the  capital,  having  borrowed 
the  money  of  the  shareholders  and  of  their  bankers, 
one  of  whom  was  a  director  of  the  company.  An 
order  was  made  for  winding  up  the  company,  and  a 

general  call  was  made  upon  all  the  shareholders  : 

Held,  upon  appeal,  discharging  the  order  for  a  call, 
first,  that,  upon  the  construction  of  the  deed,  the 
directors  had  power  to  borrow  only  to  the  extent  of 
the  unpaid  capital.  Secondly,  that  the  liability  of 
the  shareholders  was  limited  to  the  amount  of  their 
respective  shares  unpaid,  and  the  directors  were  pri- 
marily answerable  for  the  excess  of  expenditure. 
Thirdly,  that  a  creditor,  having  notice  of  the  limited 
liability  under  the  deed,  was  bound  by  such  notice. 
Fourthly,  that  the  company  was  not  a  trading  part- 
nership, and  therefore  the  directors  could  not,  in 
excess  of  their  authority  under  the  deed,  pledge  the 
credit  of  the  shareholders  even  to  a  creditor  who  had 
no  notice  of  the  deed.  In  re  the  Worcester  Com 
Exchange  Co.,  22  Law  J.  Rep.  (n.s.)  Chanc.  593; 
3  De  Gex,  M.  &  G.  180. 

A  joint-stock  company  was  formed  in  England  for 
working  mines  in  Germany,  subject  to  the  terms  of 
a  deed  of  settlement,  which  provided  that  the  capi- 


tal should  he  50,000i.,  and  gave  no  powers  to  the 
directors  to  raise  money  except  by  the  creation  of 
new  shares.  The  capital  was  paid  up  and  proved 
insufficient  for  working  the  mines.  The  wages  of 
the  miners  being  in  an'ear,  and  other  debts  being 
due,  the  managing  directors  obtained  advances  from 
some  of  the  shareholders  for  the  purpose  of  paying 
those  debts  and  preventing  the  mines  from  being 
seized  under  the  law  of  the  country.  The  directors 
also  borrowed  other  sums  on  their  personal  guaran- 
tie  from  the  bankers  of  the  company,  not  for  pay- 
ment of  debts,  but  for  carrying  on  the  business  of 
the  company  in  its  ordinary  course,  and  they  after- 
wards repaid  the  bankers  these  advances.  The  com- 
pany was  wound  up  under  the  Winding-up  Act : 

Held,  first,  that  the  advances  made  by  the  share- 
holders to  pay  debts  of  the  company  might  be  set  off 
by  them,  with  interest,  against  a  call.  Secondly,  that 
although  the  advances  made  by  the  bankers  did  not 
constitute  a  debt  due  to  them  from  the  company, 
the  directors  having  no  power  to  borrow,  the  direc- 
tors were  entitled  to  be  allowed  the  amount  ref(aid 
by  them  to  the  bankers,  the  directors  being  trustees, 
and  in  that  character  entitled  to  indemnity  from 
their  cestuis  que  trust  against  expenses  iondfide  in- 
curred. Thirdly,  that  the  distinction  between  advances 
by  shareholders  to  pay  necessary  expenses  and  a 
loan  contracted  by  them  is  a  sound  one.  Ex  parte 
Chippendale,  in  re  the  Oermam  Mvni/ng  Co.,  i  De 
Gex,  M.  &  G.  19;  22  Law  J.  Rep.  (n.s.)  Chanc. 
926. 

(4)  Ouarantie  to  return  Deposit. 

Three  of  the  directors  of  a  projected  railway 
company,  with  their  letters  of  allotment,  sent  a 
letter  to  each  allottee,  containing  the  following 
passage; — "In  the  event  of  the  act  not  being  ob- 
tained, the  directors  undertake  to  return  the  whole 
of  the  deposits  without  deduction."  The  act  was 
not  obtained,  and  the  company  was  ordered  to 
be  wound  up.  The  Court  having  decided  that  as 
between  these  three  directors,  and  allottees  who  had 
signed  the  subscribers'  agreement  (by  which  it  was 
stipulated  that  the  expenses  of  the  provisional 
directors  in  raising  the  company  should  be  borne  by 
the  parties  thereto,  whether  the  act  was  obtained  or 
not),  on  the  faith  of  the  guarantie,  the  three  directors 
were  primarily  liable  for  all  the  expenses,  the  Master 
made  a  call  upon  them.  One  of  the  Vice  Chan- 
cellors refused  an  appeal  motion  from  an  order  for 
the  call,  and  the  Lords  Justices  affirmed  the  decision 
of  His  Honour,  by  dismissing  the  appeal,  but  with- 
out prejudice  to  any  question  between  the  three 
directors  who  signed  the  guarantie  on  the  one  hand, 
and  the  other  directors  on  the  other  ;  and  also  with- 
out prejudice  to  any  question  between  those  three 
directors  and  the  other  directors  on  the  one  hand, 
and  such  of  the  allottees  as  might  have  signed  the 
deed  not  on  the  faith  of  the  guarantie  on  the  other 
hand.  Ex  parte  Londesborough,  in  re  the  Dover, 
Deal  and  Cinque  Ports  Rail.  Co.,  22  Law  J.  Kep. 
(us.)  Chanc.  736;  4  De  Gex,  M.  &  G.  411. 

Three  directors  of  a  projected  railway  company, 
with  their  letters  of  allotment  sent  to  each  allottee 
a  letter  saying,  "  In  the  event  of  the  act  not  being 
obtained,  the  directors  undertake  to  return  the  whole 
of  the  deposits,  without  deduction."  The  Master 
decided,  that  the   three  directors  who  signed'  the 
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letters  were  alone  liable,  and  made  a  call  on  them 
aceordinglj'  for  the  expenses  incurred.  One  of  the 
three  paid  the  whole,  and  then  sought  for  contribu- 
tion from  the  other  fiTC  directors,  who  had  not 
signed  the  letter : — Held,  that  the  decision  of  the 
Master  was  correct,  and  that  the  three  alone  were 
liable.  Ex  parte  Londesborough,  in  re  the  Dover, 
Deal  and  Cingue  Ports  Rail.  Co.,  23  Law  J.  Eep. 
(s.s.)  Chanc.  738;  4  De  Gex,  M.  &  G.  411. 

(5)  Costs  of  Winding  ivp. 

The  Master  having  made  a  call  for  payment  of 
costs,  incurred  under  a  winding-up  order,  upon  all 
the  contributories  rateably,  according  to  the  number 
of  shares  taken  by  each  of  them,  it  was  held,  that  no 
call  for  payment  of  costs  could  be  made  before  the 
Master  had  ascertained  that  such  costs  had  been  in- 
curred in  respect  of  some  liabilities  which  attached 
to  each  particular  person.  Master's  order  discharged. 
In  re  the  Direct  Birmingham,  Oxford,  Heading  and 
Brighton  Rail.  Co.,  ex  parte  Hunter,  20  Law  J. 
Kep.  (n.s.)  Chanc.  483;  1  Sim.  N.S.  435. 

An  association  was  provisionally  registered,  but  no 
deed  of  settlement  was  executed,  and  it  was  ordered 
to  be  wound  up.  The  Master,  by  his  report,  found 
that  the  only  contributories  were  provisional  and 
managing  committee-men,  who  had  agreed  to  take 
shares,  and  thereby  became  liable  equally  among 
them  to  the  expenses  of  forming  the  concern  and  to 
the  expenses  of  its  being  wound  up;thatthe  greater 
part  of  the  expenses  had  been  paid  by  means  of 
calls  and  other  payments;  but  for  paying  all  the 
remaining  expenses,  costs  of  winding  up,  &c.,  which 
he  estimated  at  a  certain  sum,  money  must  be  raised 
by  a  call  of  60/.  on  each  of  the  contributories.  He 
accordingly  made  an  order  for  a  call,  dated  the  same 
day  as  his  report; — Held,  that  each  contributory 
was  liable  to  pay  the  call  ;  that  the  principle  on 
which  the  Master  had  proceeded  was  correct;  that 
it  was  no  objection  to  the  call  that  if  all  the  con- 
tributories paid,  more  than  sufficient  would  be 
raised;  and  that  it  was  unimportant  whether  the 
liabilities  were  liquidated  or  unliquidated.  Ex  parte 
Dale,  in  re  the  Wolverhampton,  Chester  and  Birk- 
enhead Rail.  Co.,  21  Law  J.  Eep.  (m.s.)  Chanc. 
341;  1  DeGex,  M.  &  G.  513. 

Held,  also,  that  the  call,  being  founded  on  a 
report,  which  the  contributories  had  an  opportunity 
of  questioning,  but  which  they  did  not  question, 
could  not  be  impeached  on  the  ground  of  any  in- 
validity of  the  report.     Ibid. 

(c)  Rights  of. 

An  order  was  made  for  the  winding  up  the  affairs 
of  a  joint-stock  company;  the  property  of  the  com- 
pany being  about  to  be  sold  by  auction,  a  meeting 
was  held  for  the  purpose  of  fixing  a  reserved  bid- 
ding; at  the  meeting,  the  contributories  claimed  a 
right  to  be  present,  but  the  Master  excluded  them. 
From  this  decision  they  appealed,  and  the  Vice 
Chancellor  reversed  the  Master's  determination ;  and, 
on  an  appeal  from  the  order  of  the  Vice  Chancellor, 
it  was  held,  that  the  38th  section  of  the  statute 
11  &  12  Vict.  c.  45.  did  not  give  the  Master  autho- 
rity to  exclude  the  contributories.  In  re  the  Imr- 
perial  Salt  and  Alkali  Co.,  21  Law  J.  Rep.  (n.s.) 
Chanc.  224;  I  De  Gex,  M.  &  G.  64;  5  De  Gex  & 
Sm.  34. 


(J)  Calls. 

A  signed  a  deed  by  which  he  and  other  parties 
agreed  to  pay  all  the  expenses  incurred  and  to  be 
incurred,  with  the  view  to  the  formation  of  a  pro- 
jected railway  company,  such  expenses  to  be  assessed 
rateably  on  the'  sums  subscribed.  Some  expenses 
were  incurred,  but  the  undertaking  was  abandoned, 
and  the  company  was  ordered  to  be  wound  up  under 
the  Joint-Stock  Companies  Winding-up  Act.  The 
Itlaster  made  a  list  of  contributories,  in  which  all 
the  parties  to  the  subscription  contract  were  in- 
cluded. It  appeared  that  a  suit  and  an  action  were 
in  prosecution  by  and  against  the  official  manager, 
and  that  the  official  manager  had  no  assets  in  hand, 
and  that  it  was  necessary  that  some  funds  should  be 
supplied.  The  Master  made  a  call  on  all  the  sub- 
scribers to  the  subscription  contract.  This  was 
resisted  by  some  of  the  subscribers  on  the  ground 
that  the  managing  committee,  who  were  included  in 
the  list  of  contributories,  had  received  large  sums 
which  they  had  not  accounted  for,  and  that  these 
sums  ought  in  the  first  instance  to  be  obtained  and 
applied.  In  answer  to  this,  evidence  was  given  that 
the  persons  forming  this  committee  were  not  in 
solvent  circumstances  : — Held,  that,  under  all  these 
circumstances,  the  Master  had  authority  to  make  the 
call,  and  that  he  had  properly  exercised  his  discretion 
in  making  it.  In  the  matter  of  the  London  and 
Birmingham  Extension  andNorthampton,  Daventry, 
Leamington  and  WarwicTc  Rail.  Co.,  ex  parte  Gay, 
21  Law  J.  Rep,  (n.s.)  Chanc.  284;  1  De  Gex,  M.  &  G, 
347;  5  De  Gex  &  Sm.  122. 

A  subscribed  the  deed  of  settlement  of  a  joint- 
stock  company,  instituted  for  the  purpose  of  granting 
assurances  on  ships,  for  1,000  shares  of  25/.  each. 
By  the  deed  of  settlement  it  was  declared  that  a 
deposit  of  21.  2s,  should  be  paid  on  each  share,  and 
that  a  further  call  of  21.  2s.  might  be  made  by  the 
directors,  but  that  no  further  call  should  be  made 
without  a  previous  resolution  of  the  shareholders 
assembled  at  a  general  meeting.  The  company 
granted  several  policies.  The  company  was  after- 
wards made  bankrupt,  under  the  7  &  8  Vict.  u.  Ill, 
and  debts  were  proved  against  it  to  the  amount  of 
70,000/.,  and  upwards.  It  was  afterwards  ordered 
to  be  wound  up  under  the  Joint-Stock  Companies 
Winding-up  Act.  The  Master  placed  A  on  the  list 
of  contributories,  and  made  an  order  that  he  should 
pay  25,000/.  Motion,  that  the  order  as  to  the  call 
should  be  discharged  was  refused.  In  re  the  Mer- 
chant Traders'  Ship  Loan  and  Assurance  Associa- 
tion, ex  parte  Lord  Talbot,  2 1  Law  J.  Rep.  (n.s.) 
Chanc.  846;  5  De  Gex  &  Sm,  386. 

A  decree  was  made  declaring  that  an  incorporated 
company  was  bound  to  indemnify  its  retired  direc- 
tors, and  a  reference  was  made  to  the  Master.  An 
order  being  afterwards  made  to  wind  up  the  company, 
the  official  manager  was  substituted  in  the  suit.  On 
further  directions  an  order  for  payment  and  indem-, 
nity  was  made  on  the  official  manager,  and  the 
Master  was  directed  to  make  proper  calls  on  the 
contributories  for  that  purpose.  Form  of  order  in  such 
a  case  where  the  plaintiffs  were  themselves  contribu- 
tories. GUadovi  v.  the  Hull  Glass  Co.,  IS  Beav.  200, 

(K)  Actions, 
The  73rd  section  of  the  11  &  12  Vict,  t.  45.  (the 
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Winding-up  Act)  authorizes  a  plaintiff  having  a 
claim  against  a  dissolved  company,  subject  to  the 
provisions  of  that  act,  to  proceed  with  his  action 
against  such  company,  "  after  proof  or  exhibiting  or 
making  such  proof  as  he  may  be  able,  of  his  debt  or 
demand  before  the  Master" : — Held,  that  the  plain- 
tiff, who  had  exhibited  such  proof  and  had  obtained- 
the  Master's  allowance,  was  entitled  to  proceed  with 
his  action,  and  was  not  bound  to  take  any  further 
step,  as,  for  instance,  to  endeavour  to  obtain  pay- 
ment of  his  demand.  QuiBre — whether  allowance 
of  proof  by  the  Master  is  essential  in  such  a  case. 
Prescott  V.  Madow,  20  Law  J.  Rep.  (n.s.)  Exch.  18; 
S  Exch.  Rep.  726. 

Two  members  of  a  joint-stock  company,  but 
which  was  not  completely  registered,  in  their  own 
names,  entered  into  a  contract  by  their  agent,  but 
which  was,  in  feet,  for  the  benefit  of  the  company : 
— Held,  that  they  might  sue  and  be  sued  upon  the 
contract.  Clay  v.  Sovcihen,  21  Law  J.  Rep.  (h.s.) 
Exch.  202;  7  Exch.  Rep.  717. 

The  3  &  4  Vict.  c.  95,  after  reciting  that  several 
persons  had  formed  themselves  into  a  company  or 
partnership  for  effecting  assurances  on  lives,  and 
that  dilEculties  might  arise  in  recovering  debts  due 
to  the  company,  since  by  law  all  members  of  the 
company  must  be  named  in  every  action  or  suit  for 
such  purpose,  enacted  that  all  actions  and  suits 
against  any  person  indebted  to  the  company,  or  upon 
any  bonds,  covenants,  bills  of  exchange,  promissory 
notes,  or  agreements,  and,  generally,  all  other  pro- 
ceedings whatsoever  at  law  or  in  equity,  by  or  on 
behalf  of  the  company,  against  any  person  or  per- 
sons, whether  such  person  or  persons  be  a  proprietor 
or  proprietors  of  the  company,  or  not,  shall  be  com- 
menced in  the  name  of  the  chairman,  or  of  a  direc- 
tor, or  the  secretary  of  the  company,  as  the  nominal 
plaintiff: — Held,  that  the  company  might  sue,  in 
the  name  of  the  nominal  plaintiff,  one  of  its  own 
members  for  a  debt  due  to  the  company.  Reddish 
V.  Pimwck,  10  Exch.  Rep.  213. 

(L)  Practice. 

{a)  'Wmdmg  itp  in  Ohamhers. 

A  company  may  be  wound  up  in  chambers  under 

the  acts  1848  and  1849,  instead  of  by  the  Master. 

In  re  the  Newcastle,  Shields,  amd  Simderlamd  Unimi 

Bank,  17  Beav.  470. 

(J)  Advertisement  of  Petition. 

An  advertisement  under  the  Joint-Stock  Com- 
panies Winding-up  Act  stated  that  the  petition 
would  be  heard  on  "  Satmday,  the  20th  of  Decem- 
ber." The  20th  being  on  a  Thursday,  the  Court 
would  not  hear  the  petition,  but  required  fresh  no- 
tices to  be  given.  In  re  the  Jovnt-Stoch  Companies 
)  Act,  13  Beav.  434. 


(c)  He-hearing. 

The  33rd  section  of  the  Joint-Stock  Companies 
Amendment  Act,  1849,  does  not  apply  to  the  case  of 
a  motion  to  re-hear  an  order  of  the  Lord  Chancellor. 
In  re  the  Direct  Exeter,  Plymouth  cmd  Devonport 
Sail.  Co.,  ex  pwrte  Besley,  20  Law  J.  Rep.  (m.s.) 
Chanc.  385;  8  Mac.  &  G.287. 

A  special  application  for  leave  to  move  for  a 
second  re-hearing  does  not  necessarily  require  notice. 
Ibid. 


(d)  Appeal. 

The  33rd  section  of  the  statute  12  &  13  Vict, 
c.  108.  (the  Joint-Stock  Companies  Winding-up 
Act  Amendment  Act)  is  imperative;  and  therefore 
the  Court  has  no  authority  to  enlarge  the  time  for 
giving  notice  of  appeal,  after  the  three  weeks  from 
the  making  of  the  order  complained  of  has  elapsed. 
£!x  pairte  Qreen,  in  re  Cameron's  Cocdbrook  Steam 
Coal  and  Swansea  amd  Laugher  Sail.  Co.,  24  Law  J. 
Rep.  (n.s.)  Chanc.  331. 

Seven  persons  were  elected  the  managing  com- 
mittee of  a  company,  and  performed  acta  in  that 
character.  The  scheme  proved  abortive.  Actions 
were  brought  against  one  of  the  seven,  and  he  ob- 
tained an  order  for  winding  up  the  company.  Others 
of  the  seven  had  made  a  similar  attempt,  but  were 
not  in  time  to  do  so  before  the  order  was  actually 
obtained.  An  official  manager  was  appointed,  and 
the  order  was  prosecuted  with  the  concurrence  of 
all  seven.  Four  of  the  seven  appealed  from  the 
order  for  winding  up,  and  also  from  an  order  for  a 
call  to  pay  the  coats  and  expenses  and  the  debts; 
but  it  was  held,  first,  that  whether  the  order  for 
winding  up  were  rightly  or  wrongly  made,  the  four 
could  not  move  to  discharge  it ;  and,  secondly,  that 
the  order  for  the  call  was  properly  made  on  the 
seven  members  of  the  managing  committee.  Ess 
parte  Woohner  and  others,  in  re  the  Direct  Exeter, 
Plymouth  and  Devonport  Bail.  Co.,  21  Law  J.  Rep. 
(n.s.)  Chanc.  883;  2  De  Gex,  M.  &  G.  665;  6  De 
Gex  &  Sm.  117. 

The  general  rule  of  practice  of  the  Court  of  Chan- 
cery, by  which  a  successful  appellant  is  not  allowed 
the  costs  of  his  appeal,  does  not  apply  to  proceedings 
under  the  Winding-up  Acts,  but  the  costs  of  all  the 
proceedings  are  in  the  discretion  of  the  Court.  In  re 
the'North  of  Englamd  Joint-StocJe  Banhing  Co.,  em 
parte  Hall,  1  De  Gex,  M.  &  G.  1. 

In  a  case  where  the  official  manager  succeeded 
before  the  Master,  and  on  appeal  before  the  Vice 
Chancellor, 'in  obtaining  the  name  of  a  party  to  be 
included  in  the  list  of  contributories,  but  these 
decisions  were  ultimately  reversed  by  the  Lord 
Chancellor,  the  costs  of  all  the  proceedings,  including 
the  costs  of  the  appeals  and  in  the  Master's  ofHce, 
were  ordered  to  be  paid  by  the  official  manager  to  the 
party  sought  to  be  charged.     Ibid. 

(c)  Order  to  stay  Proceedings. 

An  order  was  made  for  winding  up  an  abortive 
railway  scheine.  A  list  of  contributories  was  pre- 
pared, but  it  contained  the  word  "adjourned"  writ- 
ten in  pencil  against  some  names.  Six  persons  were 
comprised  in  the  names  on  this  document.  The 
Master  made  a  call  upon  the  six,  and,  against  the 
consent  of  the  official  manager,  compromised  the 
liabilities  of  five  of  these  persons  by  payment  of  a 
stated  sum  each.  The  sixth  person  was  a  managing 
committee-man,  and  although  he  at  one  time  denied 
his  liability  before  the  Master,  he  ultimately  consent- 
ed to  remain.  He  then  gave  two  notices  of  motion, 
one  to  remove  his  name  from  the  list,  and  the  other 
to  discharge  the  order  for  a  call,  or  that  the  compro- 
mise might  be  set  aside.  One  of  the  Vice  Chancel- 
lors considered  that  the  order  to  wind  up  could  not 
be  sustained,  aa  there  was,  in  fact,  no  company  to 
wind  up,  and,  therefore,  he  discharged  the  order  for 
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the  call,  and  ordered  all  further  proceedings  under 
the  winding-up  order  to  be  stayed.  The  official 
manager  appealed.  On  tlie  hearing  of  the  appeal, 
this  contributory  offered  to  pay  back  the  money 
which  the  other  five  had  paid  on  the  compromise : — 
Held,  that  the  Court  below  htid  no  jurisdiction  to 
make  the  order  to  stay  proceedings,  it  being  a  rule  of 
the  Court  that  where  necessary  parties,  being  served, 
do  not  appear,  the  terms  of  the  notice  of  motion  can- 
not, so  far  as  they  are  interested,  be  materially  de- 
parted from;  that,  notwithstanding  the  dissent  of  the 
official  manager  to  the  compromise,  and  the  offer  of 
the  party  moving  to  repay  the  money  the  compro- 
mising contributories  had  paid,  the  compromise  could 
be  supported ;  and  that  the  list  of  contributories  was 
not  such  as  the  act  of  parliament  required.  Sx  parte 
Underwood,  in  re  the  Eastern  Counties  a/tid  South- 
end Junction  Sail.  Co.,  23  Law  J.  Rep.  (n.s.)  Chanc. 
S4.3  ;  S  De  Gex,  M.  &  G.  677. 

The  Master  charged  with  the  winding  up  of  an 
abortive  scheme  settled  on  the  list  of  contributories 
the  members  of  the  managing  committee  and  parties 
who  had  signed  the  subscribers'  agreement;  but  as 
the  latter  had,  in  that  instrument,  covenanted  to  In- 
demnify the  managing  committee  from  all  costs,  the 
Master  made  a  call  upon  them  exclusively,  as  being 
primarily  liable.  From  this  order  three  of  the  parties 
appealed,  seeking  its  discharge,  or  for  leave  to  ap- 
peal from  the  settlement  of  the  list  of  contributories; 
and,  on  the  hearing,  one  of  the  Vice  Chancellors 
directed  all  the  contributories  to  be  served,  and,  al- 
though all  did  not  appear  when  served,  his  Honour 
made  an  order  discharging  the  call  and  directing  a 
stay  of  all  proceedings  under  the  winding-up  order, 
and  directing  the  official  manager  to  repay  all  monies 
he  had  received.  From  this  order  the  official  ma- 
nager appealed : — Held,  that  the  order  of  the  Vice 
Chancellor  must  be  discharged  altogether,  and  an 
order  be  substituted  discharging  the  order  for  the 
call,  the  materials  before  the  Court  not  being  suffi- 
cient to  support  it;  and  all  parties  to  be  paid  their 
costs  of  the  proceedings  before  the  Vic^  Chancellor 
and  upon  the  appeal  out  of  the  estate.  Ex  pa/rte 
Carew,  in  re  the  Dover,  Hastings  and  Brighton 
Junction  Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  Chanc. 
761;  5  De  Gex,  M.  &  G.  94;  2  Sm.  &  G.  1. 

The  circumstance  that  an  order  goes  beyond  the 
notice  of  motion  on  which  it  is  made,  however  imma- 
terial as  between  those  who  have  appeared  and  taken 
part  in  the  discussion  upon  the  motion,  is  not  so  as 
to  those  parties  interested  in  the  subject-matter  of 
the  motion,  who,  being  served  with  notice  thereof,  did 
not  appear  thereon,  for  these  are  entitled  to  rest  on 
their  right  to  assume  that  nothing  beyond  what  is 
contained  in  the  notice  will  be  asked  upon  the 
motion.     Ibid. 

Qucere — whether  supposingall  whohad  been  served 
had  appeared,  such  an  order  would  be  sustainable, 
being  made  in  the  absence  of  the  creditors  of  the 
company  who  had  proved  their  debts  before  the 
Master  under  the  winding-up  order.     Ibid. 

A  railway  company  was  ordered  to  be  wound  up. 
A  claim  was  made  before  the  Master,  but  not  pro- 
secuted. One  contributory  agreed  to  pay  all  debts 
proved  before  the  Master,  and  thereupon  an  order 
was  made  to  stay  all  proceedings  under  the  winding- 
up  order.  In  the  same  matter  two  solicitors  obtained 
an  order  for  the  taxation  and  payment  of  their  bills  of 


costs.  The  taxation  was  commenced,  and  had  not 
concluded  when  the  order  to  stay  proceedings  was 
made: Held,  that  the  claimant  was  entitled  to  pro- 
ceed before  the  Master  to  exhibit  such  proof  as  he 
might  be  able.  Ex  parte  Clifton,  Ex  parte  Booh,  and 
Ex  parte  Thompson,  in  re  Dover,  Deal  and  Cinque 
Ports  Kail.  Co..  24  Law  J.  Rep.  (n.s.)  Chanc.  83; 
5  De  Gex,  M.  &  G.  743. 

Held,  also,  that  the  solicitors  were  entitled  to  pro- 
ceed with  the  taxation  of  their  bills  of  costs.     Ibid, 

if)  Discharging  the  Order. 

A  petition  to  discharge  a  winding-up  order  dis- 
missed, with  costs,  on  account  of  delay  in  presenting 
it.  In  re  the  Chepstow,  Gloucester  and  Forest  of 
Dean  Hail.  Co.,  2  Sim.  N.S.  11.  _ 

An  application  may  be  made  by  motion,  with  notice, 
to  discharge  a  winding-up  order  which  has  been  made 
upon  petition.  In  re  Metropolitan  Carriage  Co., 
Clarice's  case,  1  Kay  &  J.  22. 

Where  such  an  application  was  made  fifteen 
months  after  notice  of  the  order,  and  when  consider- 
able costs  had  been  incurred  in  the  winding  up,  al- 
though made  by  a  person  directly  after  he  was  placed 
upon  the  list  of  contributories,  and  although  sup- 
ported by  evidence  of  facts  which,  if  disclosed,  on  the 
hearing  of  the  petition  would  have  prevented  the 
order : — Held,  that  the  Court  could  not  discharge  the 
order  unless  the  applicant  would  consent  to  pay  the 
costs  which  had  been  incurred  by  the  official  manager, 
and  as  he  declined  to  do  so  the  motion  was  refused, 
with  costs.     Ibid. 

(g )  Form  of  Master's  Certificate. 

The  Master  certified  that  he  had  included  A's 
name  in  the  list  of  contributories  not  as  a  share- 
holder, but  as  a  contributory  in  respect  of  any  expen- 
diture which  he  might  be  proved  to  have  incurred. 
The  Court  held  the  certificate  to  be  informal,  and 
directed  the  Master  to  review  his  certificate,  with 
liberty  to  either  party  to  adduce  fiirther  evidence. 
In  re  the  Shrewsbury  and  Leicester  Direct  Fail  Co., 
Fiddle's  case,  1  Sim.  N.S.  402. 

(A)  Feviewing  Master's  Feport. 

The  Master  having  placed  Mr.  Best  upon  the  list 
of  contributories,  his  decision  was  reversed  by  Knight 
Bruce,  V.C.  and  the  name  expunged.  After  the 
decision  in  Upfill's  case,  the  Master  reviewed  his  re- 
port, and  again  placed  Mr.  Best's  name  upon  the 
list : — Held,  that  a  party  can, under  no  circumstances, 
be  summoned  a  second  time  before  the  Master,  as  to 
his  liability  for  any  shares  in  respect  of  which  he  has 
once  been  excluded  from  or  included  in  the  list  of 
contributories.  The  Master's  decision  reversed.  In 
re  the  Direct  Birmingham,  Oxford,  Heading  and 
Brighton  Fail.  Co.,  ex  parte  Best,  20  Law  J.  Rep. 
(n.s.)  Chanc.  125;  1  Sim.  N.S.  193. 

The  17th  section  of  the  Winding-up  Amendment 
Act,  1849,  is  retrospective  as  well  as  prospective^  and 
gives  the  Master  power  to  review  a  decision  made  by 
him  prior  to  the  passing  of  that  act.  In  re  the  North 
of  England  Joint-Stock  Banking  Co.,  ex  parte  Cross- 
field,  22  Law  J.  Rep.  (N.s.)  Chanc.  208;  2  DeGex, 
JM.  &  G.  128;  20  Law  J.  Rep.  (k.s.)  Chanc.  301;  4 
De  Gex  &  Sm.  338. 

The  question  whether  the  Master  has  properly 
exercised  his  discretion  in  reviswing  his  decision,  par- 
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ticularly  with  reference  to  the  circumstances  that 
may  have  happened  between  his  first  and  second 
decisions,  may  properly  be  brought  before  the  Court 
by  way  of  appeal.  In  re  the  North  ofEngUmd  Joint- 
Stock  Banking  Co.,  ex  parte  Orossfield,  20  Law  J. 
Kep.(if.3.)Chanc.301;  4De  Gex  &Sm.338:  afiirm- 
ed,  22  Law  J.  Rep.  (n.s.)  Chanc.  208;  2  De  Gex, 
M.  &  G.  128. 

(t)  Proof  of  Deht. 

A  party  claiming  to  be  a  creditor  of  a  company 
ordered  to  be  wound  up,  is  entitled  to  produce  all 
his  evidence  before  the  Master  to  establish  it.  Ex 
parte  Priehard,  in  re  the  Warwick  and  Worcester 
Sail.  Co.,  23  Law  J.  Rep.  (n.s.)  Chanc.  9S8;  5 
De  Gex,  M.  &  G.  495. 

{j )  Service  of  Notice. 

A  notice  of  call  was  sent  to  a  contributory  out  of 
the  jurisdiction,  by  a  letter  posted  and  directed  to  his 
last  known  place  of  residence  in  England,  and  at 
the  same  time  by  a  letter  posted  and  directed  to  him 
at  the  place  out  of  the  jurisdiction  where  he  was  last 
quartered  on  military  duty.  It  did  not  appear  upon 
the  evidence  that  the  notice  had  not  come  to  his 
hands: — Held,  that  the  notice  was  well  served 
within  the  108th  section  of  the  11  &  12  Vict.  c.  45. 
Ex  parte  D' Urban,  in  re  the  Direct  Exeter,  Ply- 
mouth, and  Devonport  Rail.  Co.,  24  Law  J.  Rep. 
(n.s.)  Chanc.  701. 

Held,  also,  that  he  was  liable  for  costs  incurred  by 
the  official  manager  in  unsuccessfully  endeavouring 
to  place  various  persons  on  the  list  of  contributories, 
he  (this  contributory)  having  had  an  opportunity  of 
examining  the  documents  in  the  Master's  office,  and 
of  disputing  the  validity  of  the  call,  and  having 
failed  in  so  doing.     Ibid. 

(Jc)  Costs  of  Witnesses. 

Where  an  alleged  contributory,  whose  name  is 
finally  settled  on  the  list  of  contributories  of  a  joint- 
stock  company  ordered  to  be  wound  up,  is  summoned 
to  attend  before  the  Master,  under  the  64th  section 
of  the  act  of  1848  (11  &  12  Vict.  c.  45.),  semble  (per 
Lord  Justice  Tv/rner)  that  he  is  entitled  to  have  his 
travelling  expenses  tendered  to  him  at  the  time  of 
the  service  of  the  summons.  Ex  parte  Mercer,  in  re 
the  Northern  and  Sotithern  Connecting  Rail.  Co.,  23 
Law  J.  Rep.  (N.s.)  Chanc.  246;  S  De  Gex,  M.  & 
G.  26j  2  Sm.  &  G.  87. 


4.  EXECUTION  AGAINST  SHAREHOLDERS. 

(A)  Railway  and  other  Ikcorpoeated  Com- 
panies. 

Under  section  36.  of  8  &  9  Vict.  c.  16.  the  Court 
will  not  order  execution  to  issue  against  a  share- 
holder of  a  company  without  a  scire  facias,  but  will 
only,  upon  sufficient  ground  being  shewn,  -allow  a 
scire  facias  to  issue,  in  order  that  execution  may  be 
obtained  against  such  shareholder  to  the  extent 
pointed  out  by  that  section.  A  suggestion  is  not  the 
proper  course.  Hitchings  v.  the  Kilhemmj,  &c.  Rail. 
Co.,  in  re  Emery,  20  Law  J.  Rep.  (n.s.)  C.P.  31; 
10  Com.  B.  Rep.  160;  1-L.  M.  &  P.  P.C.  712. 

It  is  not  sufficient,  in  order  to  obttiin  leave  for 
issuing  such  scire  facias,  to  shew  that  f,.  fa.'a  have 


been  issued  against  the  effects  of  the  company  into 
two  counties,  and  nuUa  bona  returned  to  him.    Ibid. 

A  scire  facias  may  issue  at  the  suit  of  a  judgment 
creditor  of  a  company,  subject  to  the  provisions  of 
the  8  Vict.  c.  16.  s.  36.  (the  Companies  Clauses 
Consolidation  Act),  against  a  shareholder;  but, 
qucere.  whether  that  is  the  sole  remedy.  Devereux  v. 
the  Kilkenny  a/nd  Great  Southern  and  Western  Rail. 
Co.,  in  re  Emery,  20  Law  J.  Rep.  (n.s.)  Exch. 
37;  5  Exch.  Rep.  834. 

When  it  is  proved  to  the  satisfaction  of  the  Court, 
upon  the  motion  for  such  scire  facias,  that  an  execu- 
tion has  been  issued  against  the  company,  and  that 
it  has  been  unproductive,  the  issuing  of  the  scire 
facias  is  still  a  matter  of  discretion  with  the  Court. 
Ibid. 

Where  a  company  was  established  for  making 
a  railway  in  Ireland,  although  no  proceedings  had 
been  taken  to  procure  satisfaction  in  Ireland,  and 
the  affidavits  did  not  expressly  negative  the  exist- 
ence of  property  there,  the  Court  granted  a  rule  for 
a  scire  facias  against  a  director  who  had  stated  at  a 
meeting  of  the  company  in  London,  that  in  conse- 
quence of  the  shareholders  not  paying  the  calls,  the 
directors  had  no  funds  to  meet  the  claims  against 
them,  one  of  the  claims  being  the  judgment  obtained 
by  the  plaintiff.     Ibid. 

The  averments  in  the  scire  facias  that  the  party 
is  a  shareholder,  and  as  to  the  amount  of  his  shares 
unpaid,  are  traversable.     Ibid. 

A  judgment  creditor  of  a  railway  company  within 
the  operation  of  the  Companies  Clauses  Conso. 
lidation  Act,  1845,  is  entitled  to  issue  execution 
against  a  shareholder,  under  section  36,  although  he 
has  before  issued  an  elegit  against  the  lands  of  the 
company,  but  such  lands  are  insufficient  to  satisfy 
the  judgment  debt;  and  the  Court  granted  a  man- 
damus to  compel  the  production  of  the  register  of 
shareholders  for  his  inspection.  Regina  v.  the  Der- 
byshire, Staffordshire  and  Worcestershire  Junction 
Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  Q.B.  333;  3  E.  & 
B.  784. 

An  affidavit  in  support  of  an  application  under 
the  Companies  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  16,  for  a  scire  facias  for  execution  against 
a  shareholder  on  a  judgment  against  a  railway  com- 
pany, stated  that  the  deponent  "having  been  foiled 
in  his  attempts  to  obtain  a  sight  of  the  register,  and 
so  obtain  authentic  and  official  information  on  the 
subject,  deponent  instituted  inquiries  aliunde  as  to 
who  really  were  the  shareholders  of  the  company, 
and  hath  been  credibly  informed  by  parties  officially 
connected  with  the  said  rail  way,  and  which  informa- 
tion deponent  verily  believes  to  be  true,  that  the 
said  J  P  F,  who  has  been  a  director  of  the  said  ' 
company  from  the  commencement,  was  a  duly 
registered  shareholder  of  seventy  shares  in  the  said 
company,  and  that  1,085^.  was  due  thereon  in 
respect  of  subscriptions  not  called  up,  the  shares  in 
the  said  company  being  20/.  shares,  and  only  4?.  10s. 
per  share  having  been  paid  up  or  called : — Held, 
that  this  affidavit  unanswered  was  good  priTud  facie 
evidence  of  the  party  being  a  shareholder  of  the 
company.  Rastrick  v.  the  Derbyshire,  Staffordshire 
and  Worcestershire  Junction  Rail.  Co.,  23  Law  J. 
Rep.  (n.s.)  Exch.  2;  9  Exch.  Rep.  149. 

Where  a  creditor  had  obtained  a  judgment  against 
a  company  which  had  been  ordered  to  be  wound  up 
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under  the  11  &  12  Vict.  c.  45,  having  first  proved 
liis  debt  before  the  Master,  and  execution  had  been 
jneffectually  issued  against  the  company,  and  there 
was  no  prospect  of  a  payment  being  made  to  the 
creditors  out  of  the  funds  in  court  under  the  Wind- 
ing-up Act  within  a  reasonable  period,  the  Court 
granted  a  scire  facias  for  execution  upon  the  judg- 
ment against  a  shareholder.  Mackenzie  v.  tlie  Sligo 
and  Shannon  Rail.  Co.,  24  Law  J.  Rep.  (R.s.)  Q.B. 
17;  4E.  &B.  119. 

Where  execution  by  fi.  fa.  and  elegit  issued 
against  the  property  of  a  railway  company  for  800/., 
and  the  sheriif  returned  to  the  elegit  that  lands  of  the 
company,  amounting  in  annual  value  to  lOg ,  had 
been  taken  under  the  elegit,  and  the  plaintiff  had 
not  taken  possession  of  the  land,  nor  had  he  levied 
the  sum  of  money  due  to  him,  and  the  land  was  not 
sufficient  whereon  to  levy  the  principal  money  and 
interest  mentioned  in  the  writ, — Held,  that  the 
extent  in  question  of  the  land  was  no  answer  to  the 
scire  facias  for  the  whole  amount  issued  under  the 
8  Vict.  c.  16.  s.  36.  against  a  shareholder  of  a  com- 
pany who  had  not  fully  paid  up  his  shares.  Addison 
v.  Tate,  24  Law  J.  Kep.  (k.s.)  Exch.  249;  11  Exch. 
Rep.  250. 

The  solicitors  of  a  public  company,  being  also 
shareholders  in  the  company,  sued  the  company  for 
their  bill  of  costs,  and  obtained  judgment  by  default. 
They  then  issued  a  writ  of  scire  facias  against  two  of 
the  shareholders  only  for  the  purpose  of  putting  a 
stop  to  a  suit  against  the  directors,  in  which  those 
shareholders  were  plaintiifs: — Held,  that  the  Court 
would  restrain  proceedings  upon  the  scire  facias. 
Horn  V.  the  Kilkenny  and  Great  Southern  and 
Western  Rail.  Co.,  24  Law  J.  Rep.  (n.s.)  Chanc. 
241;  1  Kay  &  J.  399. 

The  original  bill  having  been  filed  for  the  purpose 
of  charging  the  directors  with  certain  shares,  and  the 
proceedings  complained  of  having  been  taken  by 
the  solicitors  for  the  purpose  of  assisting  the  direc- 
tors and  putting  a  stop  to  the  suit : — Held,  that  this 
was  proper  matter  to  be  introduced  by  amendment, 
and  not  inconsistent  with  the  original  purpose  of  the 
suit.     Ibid. 

(B)  Joint-Stock  Companies. 

Scire  fa/Aas  against  a  member  of  a  company 
completely  registered  under  the  Joint-Stock  Compa- 
nies Act,  7  &  8  Vict.  c.  110,  to  obtain  satisfaction 
of  a  judgment  and  execution  against  the  company, 
the  plaintiff  having  failed  to  obtain  satisfaction  of  the 
said  judgment,  by  execution  against  the  property 
and  effects  of  the  company.  Plea,  first,  that  due 
diligence  had  not  been  used  to  obtain  satisfaction  by 
execution  against  the  effects  of  the  company,  con- 
cluding with  a  verification.  Secondly,  that  no  rule 
or  order  of  the  Court  or  a  Judge  had  been  obtained 
for  leave  to  issue  the  scire  facias.  Replication  to 
the  first  plea,  that  due  diligence  was  used  to  obtain 
satisfaction  by  execution  against  the  property  of  the 
company,  concluding  to  the  country : — Held,  upon 
demurrer,  that  the  68th  section  of  the  7  &  8  Vict. 
<.'.  110.  was  cumulative  only,  and  did  not  preclude  the 
plaintiff  firom  proceeding  by  scire  facias,  to  obtain 
satisfaction  of  his  judgment  from  the  defendant, 
under  the  66th  section.  Marson  v.  Lund,  20  Law 
J.  Rep.  (U.S.)  Q.B.  190;  16  Q.B.  Rep.  344. 

Held,  also,  as  to  the  pleadings,  first,   that   the 


second  plea  was  bad ;  secondly,  that  the  replication 
was  sufficient,  and  properly  concluded  to  the  country. 
Ibid. 

(C)  Limited  Liability  Companies. 

[See  Stat.  18  &  19  Vict.  c.  133.  s.  8.] 


COMPANIES  CLAUSES  ACT. 

The  12th  section  of  the  Common  Law  Procedure 
Act,  1854,  authorizes  the  Court  to  appoint  an  um- 
pire in  all  cases  of  arbitration  where  the  parties  or 
two  arbitrators  are  at  liberty  to  appoint  an  umpire, 
and  do  not  do  so,  although  the  submission  to 
arbitration  may  have  taken  place  before  the  act 
came  into  operation.  In  re  Lord,  and  In  re  tlie 
Governor  and  Comipany  of  Copper  Miners  in  Eng- 
land, 24  Law  J.  Rep.  (n.s.)  Chanc.  145;  1  Kay 
&  J.  90. 

Where,  by  a  special  act,  certain  matters  not  con- 
nected with  railways  were  referred  to  arbitration  in 
the  manner  provided  by  the  Companies  Clauses 
Consolidation  Act,  184S,  it  was  held,  that  as  the 
arbitration  clauses  of  that  act  only  applied  to  cases 
where  a  railway  company  was  one  party  to  the  arbi- 
tration, an  umpire  might  be  appointed  under  the 
Common  Law  Procedure  Act,  1854.     Ibid, 


COMPENSATION. 

[See  Lands  Clauses  Consolidation  Act — Mas- 
ter and  Servant — Negligence.] 


CONCEALING  THE  BIRTH  OF  DEAD 
CHILDREN. 

Placing  the  dead  body  of  a  child  under  the  bolster 
of  a  bed  with  a  view  to  its  temporary  concealment, 
although  with  the  intention  of  removing  it  elsewhere 
when  opportunity  offers,  is  a  disposing  of  the  body 
within  the  meaning  of  the  statute  9  Geo.  4.  c.  31. 
s.  14.  Regina  v.  Perry,  24  Law  J.  Rep.  (n.s.) 
M.C.  137;  1  Dears.  C.C.R.  47. 

If  a  woman  be  delivered  of  a  child,  which  is  dead, 
and  a  man  take  the  body  and  secretly  bury  it,  she 
is  indictable  for  the  concealment  by  secret  burying, 
under  the  stat.  9  Geo.  4.  c.  31.  s.  14,  and  he  for 
aiding  and  abetting  her,  under  s.  31,  if  there  was  a 
common  purpose  in  both  in  thus  endeavouring  to 
conceal  the  birth  of  the  child;  but  the  jury  must  be 
satisfied  not  only  that  she  wished  to  conceal  the 
birth,  but  was  a  party  to  the  carrying  that  wish  into 
effect  by  the  secret  burial  by  the  hand  of  the  man  in 
pursuance  of  a  common  design  between  them.  Re- 
gina V.  Skelton,  3  Car.  &  K.  119. 


CONFLICT  OF  LAWS. 

A  mortgagor  resident  in  this  country  mortgaged, 
by  deed  executed  in  England,  to  mortgagees  also 
resident  here,  real  estate  in  Demerara,  and  before 
the  mortgagees  completed  their  title  to  the  mort- 
gaged property  according  to  the  laws  of  Demerara, 
the  mortgagor  became  bankrupt,  and  his  assignees 


CONFLICT  OF  LAWS— CONSPIRACY. 


193 


in  this  country  sold  the  property  and  received  the 
proceeds.  Whether  the  rights  of  the  contracting 
parties  have  ceased  to  be  governed  by  the  law  of 
Denierara,  the  lex  lod  rel  sitce,  and  must  be  governed 
by  the  law  of  this  country,  the  lex  loei  cmttract&s— 
qacere.  Waterhouse  v.  Stansfield,  21  Law  J.  Itep. 
(N.a.)  Chanc.  881;  9  Hare,  234.  _ 

A  contract  of  marriage  made  in  London,  in  the 
Scotch  form,  will  be  construed  in  England  according 
to  the  law  of  Scotland.  The  domicil  of  the  parties 
must  determine  the  remedies  by  which  the  contract 
must  be  carried  into  effect.  Dwncan  v.  Cawium,  23 
Law  J.  Rep.  (n.s.)  Chanc.  26S  ;  18  Beav.  128. 

A  domiciled  Scotchman  intermarried  with  an 
Englishwoman  in  London;  a  contract  of  marriage 
was  entered  into  in  the  Scotch  form;  they  went  to 
reside  in  Scotland,  but  subsequently  came  to  re- 
side permanently  in  England,  where  he  engaged 
in  trade,  and  became  a  bankrupt,  having  received 
a,  great  portion  of  the  property  of  his  wife  from 
the  trustee  of  her  father's  will.  Upon  a  bill  by 
his  wife,  asking  that  the  trustee  might  make 
good  the  sums  paid, — Held,  that  he  was  not  liable 
to  make  good  any  money  paid  upon  the  joint 
receipt  of  the  husband  and  wife;  but  that  the  assig- 
nees of  the  husband  could  give  no  valid  discharge 
for  the  property  of  the  wife,  and  that  he  must  make 
good  such  sums  of  money  as  he  had  paid  to  them, 
and  also  a  sura  lost.  That  all  unpaid  property  of 
the  wife,  including  the  sums  to  be  made  good,  be- 
longed to  her,  subject  to  the  life  estate  of  the  hus- 
band. That  the  life  interest  of  the  husband  could 
not  be  impounded  to  secure  the  provision  he  had, 
by  the  marriage  contract,  agreed  to  make  for  his 
wife  and  children.  That  the  property,  so  far  as  it 
was  not  affected  by  the  marriage  contract,  was  the 
property  of  the  wife,  and  must  be  settled  for  the 
benefit  of  herself  and  her  children.     Ibid. 

British  subjects  may  contract  that  the  law  of  any 
foreign  state  shall  regulate  their  rights ;  and  such 
contract,  if  not  contrary  to  the  policy  of  the  law  of 
England,  will  be  carried  into  execution  by  the 
Courts  of  law  here  in  accordance  with  the  law  of  the 
state  contracted  for.  A  marriage  valid  by  the  law 
of  England  will  be  held  valid  in  France  to  support 
a  contract  of  marriage  entered  into  in  France, 
although  it  was  alleged  that  the  contract  was  invalid 
there  as  having  been  entered  into  in  contemplation 
of  the  marriage  being  solemnized  in  France,  which 
was  never  done.  By  the  law  of  France,  property 
not  included  in  the  marriage  contract  remains  the 
separate  property  of  the  p'arty  to  whom  it  belonged, 
and  although  such  contract  of  marriage  might  be 
invalid  in  France  as  to  property  there,  it  will,  as  to 
property  in  England,  be  carried  into  effect  by  the 
Courts  here,  in  accordance  with  the  law  of  France. 
If  a  wife  might,  by  the  law  of  France,  make  a  valid 
will  there,  and  dispose  of  her  separate  property  not 
included  in  her  marriage  contract,  she  may,  in  Eng- 
land, make  a  will  valid  by  the  law  of  England  and 
dispose  of  her  property  in  England,  and  that,  al- 
though the  marriage  contract  might  not  be  valid  in 
France.  The  law  of  England  will  imply  a  power  of 
disposition  over  property  in  England  if  such  a  power 

'  would  have  been  given  by  the  law  of  France.  Two 
domiciled  English  subjects  entered  into  a  French 
contract  of  marriage,  and  stipulated  that  their  pro- 
perty should  be  regulated  by  the  law  of  France, 
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which  recognized  the  wife's  right  of  separate  estate 
over  property  not  brought  into  community,  and 
gave  her  a  power  of  making  a  will  and  disposing  of 
it.  The  marriage  was  solemnized  in  the  chapel  of 
the  British  ambassador  at  Paris,  but  it  was  not  cele- 
brated in  accordance  with  the  law  of  France.  The 
husband  and  wife  immediately  separated,  and  she 
died  in  1850  a  domiciled  English  subject,  leaving 
her  husband  surviving,  having,  by  her  will  duly 
executed  by  the  law  of  England,  made  a  legal  ap- 
pointment of  her  property  in  England,  and  appointed 
the  plaintiff  her  executor,  to  whom  limited  admi- 
nistration was  granted : — Held,  that  the  marriage 
was  valid  by  the  law  of  England;  that  the  contract 
of  marriage,  though  in  the  French  form,  was  valid, 
and  that  this  Court  would  carry  it  out  in  accordance 
with  the  law  of  France;  that  as  the  law  of  France 
recognized  the  right  of  the  wife  to  dispose  of  her 
separate  property  by  will,  this  Court  would  imply 
not  only  an  authority  to  make  a  will,  but  also  a 
power  of  disposition  over  her  property  in  England, 
and  that  the  jus  mariti  of  the  husband  was  wholly 
taken  away  by  the  marriage  contract.  Este  v.  Smyth, 
23  Law  J.  Eep.  (n.s.)  Chanc.  705;  18  Beav.  112. 


CONSIGNEE. 

A  consignee  of  West  India  estates  appointed  by 
the  Court  was  discharged  at  his  own  request,  there 
being  a  large  balance  due  to  him  : — Held,  that  he 
was  entitled  to  be  indemnified  out  of  the  slaves 
compensation  money  (which  had  been  paid  into 
court  and  accumulated)  for  his  expenditure  and 
costs  in  priority  to  a  mortgagee,  whose  security  was 
prior  to  the  suit,  but  who  was  not  made  a  party  till 
after  the  discharge  of  such  consignee,  Morrison  v. 
Morrison,  2  Sm.  &  G.  564. 

A  consignee  appointed  by  the  Court,  and  expend- 
ing his  money  under  its  sanction,  may  reasonably 
look  for  reimbursement  out  of  every  fund  arising 
from  the  estate  under  its  controul.     Ibid. 

A  consignee  of  the  same  West  India  estates  ap- 
pointed after  the  mortgagee  had  become  a  party  to 
the  suit,  and  the  compensation  money  for  the  slaves 
had  been  paid  into  court,  a  large  balance  being 
found  due  to  him, — Held,  that  while  consignee  he 
could  not  be  paid  out  of  the  fund  in  court;  but  on 
his  amended  petition  to  be  discharged  and  to  have 
the  corpus  paid  to  him,  the  order  was  made.     Ibid. 

A  consignee  of  West  India  estates,  appointed  by  ' 
the  Court,  has  a  right  to  be  reimbursed  his  expendi- 
ture out  of  the  rents  of  the  English  estates  of  the 
same  owners,  although  the  consignee  is  not  the 
receiver  of  these  estates.  In  re  Tha/rp,  2  Sm.  &  G. 
678. 


CONSPIRACY. 

(A)  The  Offence. 

(B)  Indictment. 


(A)  The  Offence. 

A  conspiracy  to  procure  by  false  pretences,  false 
representations,  and  other  fraudulent  means,  a  young 
girl  to  have  illicit  carnal  connexion  with  a  man,  is  a 
20 
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misdemeanour  at  common  law.  Regina  v.  Mears, 
20  Law  J.  Rep.  (n.s.)  M.C.  59;  2  Den.  C.C.E.  79. 
An  indictment  alleged  that  S  sold  B  a  mare  for 
39/.;  that  while  the  price  was  unpaid  B  and  C  con- 
spired by  false  and  fraudulent  representations  made 
to  S,  that  the  mare  was  unsound,  and  that  B  had 
sold  her  for  27/.,  to  induce  S  to  accept  27/.  instead 
of  the  agreed-on  price  of  39/.,  and  thereby  to  de- 
fraud S  of  12/. ; Held,  that  the  indictment  was 

good,  and  that,  being  supported  by  proof  of  the  facts 
alleged,  it  warranted  a  conviction.  The  Queen  v. 
Carlisle,  23  Law  J.  Rep.  (n.s.)  M.C.  109;  1  Dears. 
C.C.R.  337. 

(B)  Indictment. 

The  3  &  4  Will.  4.  c.  63.  s.  120.  enacts,  that  all 
suits,  indictments  or  informations  exhibited  for  any 
oifence  against  that  or  any  other  act  relating  to  the 
Customs  in  any  of  his  Majesty's  Courts  of  Record  at 
AVestminster,  shall  be  brought  within  three  years 
after  the  date  of  the  commission  of  the  offence : — 
Held,  that  this  was  confined  to  indictments  to  be 
brought  under  sections  75.  and  112.  in  the  name  of 
the  Attorney  General,  in  one  of  the  courts  of  record 
at  Westminster,  and  did  not  apply  to  an  indictment 
preferred  at  the  assizes  for  a  conspiracy  to  defraud 
the  Queen  of  certain  duties,  which  was  an  offence  at 
common  law.  Regina  v.  TJiompson,  20  Law  J. 
Rep.  (N.s.)  M.C.  183;  16  Q.B.  Rep.  832. 

An  indictment  charged  A,  B  and  C  with  conspiring 
together  and  "  with  divers  other  persons,  to  the  jurors 
unknown."  The  evidence  at  the  trial  applied  only 
to  A,  B  and  C.  The  jury  found  that  A  had  con- 
spired with  either  B  or  C,  but  that  they  could  not 
say  with  which.  The  Judge  directed  a  verdict  of 
guilty  to  be  entered  against  A,  and  of  not  guilty  in 
favour  of  B  and  C : — Held,  {Brie,  J.  dissentiente) 
that  on  this  finding  A  was  entitled  to  be  acquitted, 
as  the  words  "  persons  unknown"  meant  persons  other 
than  A,  B  and  C,  and  that  there  was  no  evidence 
adducedas  to  any  other  persons  being  concerned.  Ibid. 

In  an  indictment  for  a  conspiracy  to  violate  an 
act  of  parliament  charging  the  acts  prohibited  by  the 
statute  as  the  means  by  which  the  conspiracy  is  to 
be  effected,  it  is  not  necessary  to  allege  those  acts  as 
specifically  as  in  a  conviction  under  the  statute. 
Seginay.Bowlands,  21  Law  J.  Rep.  (n.s.)  M.C.  81; 
2  Den.  C.C.R.  364. 

In  an  indictment  for  conspiracy  to  injure  a  trades- 
man in  his  trade,  under  the  6  Geo.  4.  c.  129,  it  is 
sufficient  to  allege  that  the  defendants  conspired,  &c. 
by  "molesting,"*'  using  threats,"  "  intimidating"  and 
"  intoxicating"  workmen  hired  by  the  tradesman  in 
order  to  force  them  to  depart  from  their  work  ;  and, 
also,  that  they  conspired,  &c.  to  "molest"  and  "ob- 
struct" the  tradesman  and  his  workmen,  with  the 
same  object,  and  in  order  to  force  him  to  make  an 
alteration  in  the  mode  of  carrying  on  his  trade,  the 
words  used  being  those  employed  in  the  statute,  and 
it  not  being  necessary  to  set  out  the  means  of  mo- 
lestation, intimidation,  &c.  more  specifically.     Ibid. 

Counts  framed  upon  the  4  Geo.  4.  c.  34.  charged 
that  the  defendants  conspired,  &c.,  by  "  molesling" 
and  "obstructing"  and  by  "  using  threats  and  inti- 
midation," to  obstruct  such  workmen  as  might  be 
willing  to  be  hired  by  the  tradesman  to  prevent  them 
from  hiring  themselves  to  him  : — Held,  sufficient, 
ibid. 


Other  counts  charged  the  defendants  with  con- 
spiring to  intimidate,  prejudice,  and  oppress  A  B  in 
his  trade,  and  to  prevent  his  workmen  from  con- 
tinuing to  work  for  him ;  and  with  conspiring  by 
divers  subtle  means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  A  B  in  his  trade,  and 
to  induce  his  workmen  to  leave  their  hiring  before 
the  period  of  their  agreement  was  completed ;  and 
with  conspiring  to  intimidate,  prejudice,  and  oppress 
A  B  in  his  trade,  and  to  entice  and  seduce  away  his 
workmen  from  their  employment,  and  thereby  to 
injure  and  oppress  the  said  A  B  in  his  trade: — 
Quwre — whether  they  were  not  too  vague.     Ibid. 


CONSUL. 

[Power  to  administer  oaths  and  do  notarial  acts, 
see  18  &  19  Vict.  c.  42.] 


CONTRACT. 

[See     Action  —  Company  —  Damages —  Evi- 
dence  Highway — Indemnity — Landlord  and 

Tenant — Pabtnebs — Principal   and   Agent — 
Sale Specific  Perfobmance.] 

(A)  What  amounts  to  a  Contract. 

(B)  When  valid  ob  illegal. 

(a)  In  general. 

(b)  As  being  contrary  to  Statute  or  Public 

Policy, 
{c)  In  Restrai/nt  of  Trade  or  Residence. 

(C)  Construction  of  Contracts. 

(a)  In  general. 

( b)  Joint  or  several. 

(c)  As  to  the  Description  of  Article  con- 

tracted for. 

(d)  As  to  particular  Words. 

(1)  "  Say  not  less  than." 

(2)  "About." 

(c)   When  Performance  dependent  on  certain 
Events. 

(f)  Breach  before  Performance. 

(g)  Conditiom  precedent, 
(h)  To  procure  Employment, 
{i)  To  execute  Railway  Works. 

(D)  Rescission  and  Abandonment. 


(A)  What  amounts  to  a  Contbact. 

The  declaration  stated  that  one  J  A  was  indebted 
to  the  plaintiffs,  and  that  the  defendant's  agent,  by 
a  written  instrument,  addressed  and  promised  the 
plaintiffs  as  follows : — "  Mr.  A  (the  defendant)  offers 
to  pay  a  composition  of  7s.  in  the  pound  on  your 
account  against  his  nephew,  J  A,  on  your  giving  pro- 
per indemnification  to  both.  In  the  event  of  your 
accepting  the  oifer,  I  will  thank  you  to  forward  me 
full  particulars  of  your  account,  in  order  that  the 
same  may  be  properly  examined ;"  that  the  plaintiffs 
accepted  the  oifer  of  the  defendant,  and  forwarded 
the  full  particulars  of  their  account  to  the  agent ; 
and  although  the  plaintiffs  had  always  been  ready 
and  willing,  and  offered  to  give  a  proper  indemni- 
fication to  .1  A  and  the  defendant,  yet  the  defendant 
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did  not  pay  the  compoBition : — Held,  on  demurrer, 
that  this  was  merely  an  incomplete  agreement,  and 
that  the  defendant  was  entitled  to  judgment.  Cojse 
V.  Albinson,  22  Law  J.  Rep.  (n.s.)  Exch.  37;  8 
Exch.  Rep.  185. 

Certain  guardians  of  the  poor  issued  an  advertise- 
ment, stating  that  they  would  receive  tenders  for  tlje 
supply  of  the  workhouse  with  meat  for  three  months 
from  30  to  SO  stone  (setting  out  the  description  of 
meat) ;  that  sealed  tenders  were  to  be  forwarded  to 
the  clerk,  and  that  all  contractors  would  have  to 
sign  a  written  contract  after  acceptance  of  tender. 
The  defendant  wrote  to  the  plaintiffs  as  follows :  "  I 
propose  to  supply  your  house  with  meat  according 
to  advertisement  for  the  ensuing  three  months  at  6rf. 
per  pound."  The  defendant's  proposal  was  accepted, 
and  he  was  informed  that  he  was  appointed  butcher, 
upon  which  he  immediately  declined  the  appoint- 
ment : — Held,  that  the  transaction  amounted  merely 
to  a  proposal  for  a  contract,  and  that  there  was  no 
binding  contract  until  a  written  agreement  had  been 
signed.  Governor,  Guardiams,  Sc,  of  the  Poor  of 
Kingston-upon-Hull  v.  PcicA,  24  Law  J.  Rep.  (n.s.) 
Exch.  23;  10  Exch.  Rep.  611. 

A.  wrote  to  B  on  the  ISth  of  July  proposing  a 
partnership,  saying,  "As  to  the  time,  I  certainly 
should  wish  it  by  the  end  of  August."  To  this  B 
answered  on  the  16th,  "I  am  ready  to  accede  to 
your  proposal.  With  regard  to  time,  if  you  could 
possibly  defer  my  coming  until  the  second  week  in 
September,  it  would  suit  much  better."  On  the  19th 
A  again  wrote,  "  The  time  is  very  important,  and 
ought  not  to  be  later  than  August:" — Held,  that 
those  letters  did  not  constitute  an  absolute  agree- 
ment;  and  the  .Tudge  of  the  county  court  having  left 
it  to  the  jury  to  determine  whether  B's  letter  of  the 
16th  of  July  was  a  positive  acceptance  of  A's  pro- 
posal of  the  1 5th, Held,  a  misdirection.     Ckeveley 

v.  Fuller,  13  Com.  B.  Rep.  122. 

A  local  act  of  6  Geo.  4.  c.  clxxix.  for  the  manage- 
ment of  the  poor  of  Brighton,  by  s.  204,  empowered 
the  directors  and  guardians,  when  and  as  they  should 
find  it  necessary,  to  alter,  enlarge,  extend,  and  repair 
the  existing  poor-house,  or  to  erect  other  houses  or 
buildings  for  the  better  receiving,  employing,  and 
maintaining  the  poor :  and  s.  220  provided  that  all 
contracts  or  agreements  made  between  the  directors 
and  guardians  and  any  other  person  or  persons  re- 
lating to  "  any  act,  matter,  or  thing  to  be  done  in 
pursuance  of  that  act,"  should  be  reduced  into  writing, 
and  signed  by  the  parties  thereto.  By  the  Poor  Law 
Act  of  7  &  8  Vict.  c.  101,  the  commissioners  are  for 
the  first  time  empowered  to  direct  that  schools  shall 
be  built  in  parochial  districts : — Held,  that  a  con- 
tract made  by  the  directors  and  guardians,  by  order 
of  the  poor-law  commissioners,  in  relation  to  the 
erection  of  an  industrial  school  within  the  parish,  was 
not  a  contract  for  "  a  thing  to  be  done  in  pursuance 
of  the  local  act,"  and  therefore  was  not  required  by 
the  220th  section  of  that  act  to  be  in  writing.  Arm- 
atrong  v.  Bowdidge,  16  Com.  B.  Rep.  358. 

R,  after  some  negotiations,  contracted  with  the 
assignees  of  Messrs.  E,  for  the  purchase  of  certain 
claims  of  the  bankrupts  against  the  estate  of  G  F  B. 
He  represented  that  he  acted  on  behalf  of  himself 
and  M,  who  was  clearly  cognizant  of  the  negotiations 
and  contract.  Several  documents  passed  between 
the  parties,  and  finally  a  draft  of  a  deed  was  pre- 


pared, which  recited  that  the  contract  was  a  joint 
purchase  by  R  and  M.  This  was  submitted  to  M, 
who  approved  of  it ;  and  at  that  time  he  was  willing 
to  adopt  the  contract,  but  subsequently,  upon  an 
alteration  of  circumstances,  M  objected  to  the  con- 
tract, and  refused  to  join  in  the  purchase : — Held, 
that  there  was  no  evidence  that  M  had  entered  into 
any  agreement,  or  that  R  acted  as  his  agent;  and 
that  the  recital  of  an  agreement  in  a  document  in- 
tended to  be  executed,  would  not  bind  a  party  who 
had  done  nothing  to  recognize  it,  though  at  one  time 
it  was  apparent  that  he  was  willing  to  execute  it,  and 
the  bill  was  dismissed  against  M,  with  costs;  but  as 
R  admitted  the  plaintiffs'  case,  a  decree  was  made 
against  him,  without  costs.  Foligno  v.  Mwrlm,  22 
Law  J.  Rep.  (n.s.)  Chanc.  502. 

(B)  When  valid  or  illegal. 

[Contracts  void  for  fraud  and  misrepresentation > 
see  Bankrcpt — Baron  and  Feme — False  Repre- 
sentation, And  see  Insolvent — Ship  and  Ship- 
pins — Weights  and  Measdres.] 

(o)  In  general. 

An  agreement  was  made,  in  the  following  form, 
between  the  plaintiff  Mary,  when  unmarried,  and 
the  defendant,  being  the  parents  of  the  child  men- 
tioned therein  : — "  Agreement  made  this  14th  day 
of  March  1846,  between  J  L  (the  defendant),  of, 
&c.,  and  M  S  (the  plaintiff  Mary),  single  woman, 
of,  &c.,  respecting  the  maintenance  of  a  certain 
illegitimate  female  child.  The  said  J  L  agrees  to 
pay  the  sum  of  i6l.  to  the  said  child,  as  follows : 
12/.  to  be  paid  down,  and  the  remaining  ZZl.  in  four 
equal  payments,  in  four  years.  The  first  of  such 
payments,  8i.  5s.,  to  be  made  on  the  30th  of  De- 
cember 1846,  and  every  succeeding  30th  of  Decem- 
ber, till  the  period  of  four  years  do  expire.  But  if 
the  said  child  should  die  before  the  said  four  years 
do  expire  as  aforesaid,  the  payment  to  cease  on  such 
decease."  Signed  by  both  parties.  The  12i.  was 
paid  down,  and  the  agreement  was  placed  in  the 
possession  of  one  of  the  attesting  witnesses.  On 
the  26th  of  November  in  the  same  year,  M  S, 
hearing  that  the  defendant  had  obtained  possession 
of  the  agreement,  and  believing  that  she  had  thereby 
lost  her  remedy  upon  it,  went  before  a  magistrate 
for  a  summons  against  the  defendant,  and  on  the 
31st  of  December  an  affiliation  order  weis  made, 
and  2s.  Qd.  a  week  ordered  to  be  paid  by  the  defen- 
dant, which  was  regularly  done.  On  the  26th  of 
March  1848  M  S  intermarried  with  the  plaintiff 
W  C,  and  an  action  of  mdebitatus  asmmpsU  was 
subsequently  brought.  The  first  count  was  for 
necessaries  supplied  to  the  child  by  M  S  before  her 
marriage,  alleging  a  promise  to  her.  The  second 
count  was  for  necessaries  supplied  by  the  plaintiffs, 
and  on  an  account  stated  between  them  and  the 
defendant.  Plea,  non  assumpsit.  At  the  trial,  the 
jury  found  as  a  fact  that  M  S  did  not  intend  to 
abandon  the  agreement  when  she  went  before  the 
magistrate.  A  verdict  was  returned  for  the  plaintiffs, 
with  HI.  10s.  damages  on  the  first  count,  and  16/.  10s. 
on  the  second ; — Held,  that  either  the  agreement 
merely  imported  that  M  S  was  to  support  the  child, 
in  which  case  there  was  no  consideration  for  the 
defendant's  promise,  as  M  S  being  the  child's  mother 
was  bound  by  law  to  support  it,  or  else  the  agree- 
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ment  also  imported  that  M  S  would  abstain  from 
obtaining  an  affiliation  order,  in  which  case  the 
consideration  had  failed.  Croviliurst  v.  Lamrack, 
22  Law  J.  Rep.  (n.s.)  Exch.  57;  8  Exch.  Rep.  208. 
To  a  declaration  in  covenant  the  defendant  pleaded 
that,  before  the  making  of  the  covenant,  it  was 
unlawfully  agreed  between  the  plaintiff  and  the  de- 
fendant that  the  defendant  bhould  sell  and  the 
plaintiff  purchase  certain  lands  for  a  certain  sum  of 
money,  to  the  intent  and  in  order  and  for  the  pur- 
pose, as  the  plaintiff  at  the  time  of  making  the 
agreement  well  knew,  that  the  lands  should  be  sold 
by  lottery  contrary  to  the  statute ;  that  afterwards, 
ill  pursuance  of  the  said  illegal  agreement,  the  said 
binds  were  conveyed  to  the  defendant,  and  a  part  of 
the  purchase-money  for  the  same  being  unpaid,  the 
defendant  to  secure  the  payment  thereof  made  the 
covenant  declared  on.  A  verdict  being  found  for 
the  defendant  on  the  issue  on  this  plea,  the  plaintiff 
obtained  judgment  non  obstante  veredicto  : — Held, 
in  error,  reversing  the  judgment  below  (22  Law  J. 
Rep.  (U.S.)  Q.B,  270;  2  E.  &  B.  118),  that  the 
plea  was  good,  that  after  verdict  it  ought  to  be  taken 
to  mean  that  the  covenant  was  given  in  pursuance  of 
the  illegal  agreement,  and,  even  if  not  so  understood, 
that  the  covenant  could  not  be  enforced,  since  it  was 
given  as  a  security  for  the  payment  of  money  due 
under  an  illegal  contract.  Bridges  v.  Fisher,  23 
Law  J.  Rep.  (h.s.)  Q.B.  276;  3  E.  &  B.  642. 

(6)  As  leing  contrary  to  Statute  or  Public  Policy. 

[See  Company — Covenant.] 

An  agreement,  for  a  pecuniary  consideration,  for 
the  resignation  of  a  commission  in  the  East  India 
Company's  service,  is  the  sale  of  an  office  within  the 
statute  49  Geo.  3.  c.  126,  and  is  therefore  illegal^nd 
void.  Graeme  v.  Wroughton,  24  Law  J.  Rep.  (n.s.) 
Exch.  265;  10  Exch.  Rep.  146. 

To  an  action  on  a  bond  conditioned  for  the  pay- 
ment of  4,000  rupees,  the  defendant  pleaded  that  he 
vas  a  lieutenant  and  the  plaintiff  was  a  captain  in 
the  5th  Native  Cavalry  (Madras),  and  that  G  was  a 
major  in  the  same  regiment,  and  all  were  British 
subjects,  and  that  it  was  corruptly  agreed  by  and 
between  the  plaintiff  and  the  defendant,  and  the 
siu'd  G  and  divers  other  officers  of  the  said  regiment 
subordinate  to  the  said  G,  that  the  plaintiff  and 
defendant  and  the  said  other  officers  should  subscribe 
and  pay  to,  and  that  G  should  accept  a  sum  of 
money  to  induce  him  to,  and  on  condition  that  he 
should  give  up  and  relinquish  his  said  office  and 
employment  and  retire  from  the  said  regiment  and 
create  a  vacancy  of  major  therein,  and  so  occasion  a 
step  for  promotion  in  the  regiment.  The  plea  then 
alleged  the  subscription  and  payment  by  the  other 
officers  and  by  the  plaintiff  for  himself  and  on  behalf 
of  the  defendant,  and  by  way  of  loan  from  the 
plaintiff  to  the  defendant  to  G  of  the  baid  sum,  and 
his  resignation  and  consequent  creation  of  a  vacancy, 
which  was  filled  up  by  the  plaintiff,  and  that  the 
bond  was  given  as  a  security  for  the  repayment  of 
the  said  loan  and  contribution  made  by  the  plaintiff 
on  the  defendant's  account,  the  plaintiff  having 
notice  of  and  being  privy  to  the  premises : — Held, 
that  the  plea  constituted  a  good  answer  to  the  action. 
Ibid. 

SeiiMe that  the  contract  was  also  illegal  under 

the  24  Geo.  3.  u.  25.     Ibid. 


The  question  whether  a  contract  is  void  as  contrary 
to  public  policy  is  for  the  Court,  when  the  circum- 
stances raising  the  question  are  conceded;  and, 
semble,  that  the  plaintiff  in  his  declaration,  or  the 
defendant  in  his  plea,  may  introduce  averments  of 
circumstances  for  the  purpose  of  maintaining  either 
side  of  that  proposition.  Tallis  v.  Tallis,  22  Law 
J.  Rep.  (N.S.)  Q.B.  IBS;  1  E.  &  B.  391. 

(c)  In  Restraint  of  Trade  and  Residence. 
[See  Covenant.] 

An  agreement  between  the  plaintiffs  and  the 
defendant  for  the  purchase,  by  the  plaintiffs,  of  .the 
defendant's  shop,  premises,  and  stock  of  wines,  and 
his  good-will  of  the  business  of  a  wine  and  spirit 
merchant,  then  carried  on  at  Carnarvon,  stipulated 
that  the  defendant,  in  consideration  of  the  premises 
and  of  the  payments  aforesaid,  did  thereby  promise 
and  agree  with  and  to  the  plaintiffs,  that  he  would 
not,  at  any  time  or  times  thereafter,  by  himself,  his 
partner,  or  agent,  or  otherwise  howsoever,  either 
directly  or  inclirectly,  set  up,  embark  in,  or  carry  on 
the  business  or  trade  of  a  wine  and  spirit  merchant 
at  Carnarvon  aforesaid,  or  at  any  other  town  or  place 
within  the  three  counties  of  Carnarvon,  Anglesey, 
and  Merioneth.  After  the  making  of  the  agreement 
the  defendant  set  up  in  business  as  a  wine  and  spirit 
merchant  at  Chester,  and  supplied  wine  and  spirits 
to  persons  resident  in  Carnarvon  and  other  places 
within  Carnarvon,  Anglesey,  and  Merioneth,  upon 
orders  solicited  within  the  said  town  and  places  per- 
sonally and  by  agents,  but  he  had  no  place  of 
residence  or  of   business  within  the  said   town  or 

places : Held,  that   it  was  not  necessary  to   the 

carrying  on  of  business  within  the  meaning  of  the 
agreement  that  the  defendant  should  have  some 
place  of  business  within  Carnarvon  or  the  other  pro- 
hibited places,  and  that  the  defendant  had  been 
guilty  of  a  breach  of  the  agreement.  Turner  v. 
Evans,  22  Law  J.  Rep.  (n.s.)  Q.B.  412;  2  E.  &  B. 
512. 

The  defendant  agreed  to  serve  the  plaintiff,  a 
solicitor  and  estate  agent,  as  his  clerk  at  T,  the 
plaintiff  being  at  liberty  to  determine  the  agreement 
by  a  month's  notice,  and  in  case  of  such  deteimina- 
tion  the  defendant  agreed  that  he  would  not,  unless 
with  the  consent  of  the  plaintiffj  for  the  space  of 
twenty-one  years  from  the  expiration  of  such  notice, 
and  notwithstanding  the  decease  of  the  plaintiff, 
reside  in  the  parish  of  T,  or  within  twenty-one  miles 
thereof,  or  transact  or  carry  on  therein  or  within  the 
distance  aforesaid,  any  business  of  the  nature  or 
description  of  the  business  that  .might  be  carried  on 
under  the  agreement,  under  a  penalty  of  2,000?. 
To  a  declaration  on  this  agreement,  alleging  by  way 
of  breach,  that  after  notice  the  defendant  resided  in 
the  parish  of  T,  and  also  within  twenty-one  miles 
thereof,  and  had  transacted  and  carried  on  in  the 
said  parish  of  T,  and  also  within  the  distance  of 
twenty-one  miles  thereof,  business  of  the  nature  and 
description  of  the  business  to  be  carried  on  under 
the  said  agreement,  the  defendant,  treating  the  de- 
claration as  containing  two  breaches,  pleaded  to  the 
first  breach,  that  although  he  had  since  the  expiration 
of  the  said  notice  resided  in  the  said  parish  of  T, 
and  within  twenty-one  miles  thereof,  yet  he  had  not 
so  resided  as  aforesaid  for  the  purpose  or  with  the 
intention  of  carrying  on  business  of  the  nature  or 
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description  to  be  carried  on  under  the  said  agreement : 
— Held,  that  the  plea  was  bad.  Dendy  v.  Hender- 
son, 24  Law  J.  Rep.  (n.s.)  Exch.  324;  11  Exch. 
Kep.  194. 

Qmere whether,  if  the  true  construction  of  the 

agreement  were  to  restrain  the  defendant  from  re- 
siding at  T,  independently  of  carrying  on  the  busi- 
ness, it  would  be  void  as  being  contrary  to  public 
policy.     Ibid. 

A  and  B  were  respectively- carrying  on  the  business 
of  a  general  merchant  in  a  country  town.  A  entered 
into  an  agreement  with  B  for  the  purchase  of  his 
business,  and  one  of  the  terms  was,  ihat  B  should 
enter  into  a  bond  conditioned  to  pay  2,000Z.  if  he, 
B,  should,  after  a  certain  date,  be  "concerned  in 
any  trading  establishment"  within  a  particular  dis- 
trict. Upon  a  suit  by  A  for  specific  performance 
of  this  agreement,  it  was  held,  that  the  restraint  upon 
B's  trading  was  not  too  general,  as  in  construing 
such  a  condition  a  Court  of  law  would  take  into 
consideration  the  circumstances  at  the  time  of  the 
execution  of  the  bond,  and  the  nature  of  the  business 
the  goodwill  of  which  was  sold.  Avery  v.  Langford, 
23  Law  J.  Rep.  (M.S.)  Chanc.  837;  Kay,  663. 

(C)  Construction  of  Contkacts. 

(a)  In  general. 

[See  Sale.] 

ILdts  V.  the  London  and  Blackwall  Rail.  Co., 
6  Law  J.  Dig.  179:  reversed,  3  H.L.  Cas.  470.] 

As  a  general  rule,  the  lex  loci  contractus  governs 
the  construction  of  contracts.  Gihhs  v.  Fremont, 
22  Law  J.  Eep.  (n.s.)  Exch.  302;  9  Exch.  Rep. 
25. 

P  C  while  in  India  made  his  will,  leaving  his 
daughter,  who  was  born  there,  a  lac  of  rupees. 
U|ion  the  completion  of  her  education,  P  C,  who 
had  returned  to  England,  sent  her  back  to  India, 
and  on  that  occasion  he  wrote  to  a  particular  friend, 
to  whose  guardianship  and  charge  he  confided  her, 
"  In  regard  to  her  settlement  in  life  I  shall  be 
naturally  anxious."  "  You  may  assure  the  young 
gentleman  that  she  may  choose  that,  on  his  marriage 
with  her,  he  shall  have  2,000/.  sterling;  nor  will  that 
be  all;  she  is  and  shall  be  noticed  in  my  will,  but 
to  what  furtJier  amount  I  cannot  say,  owing  to  the 
present  reduced,  and  reducing,  state  of  interest, 
which  puts  it  out  of  my  power  to  determine  at  pre- 
sent what  I  may  have  to  dispose  of."  H  M,  having 
made  proposals  of  marriage,  was  informed  of  the 
letter  written  by  P  C,  and  also  of  the  will  he  had 
made,  and  after  some  negotiations  the  marriage  was 
solemnized  in  1826,  and  in  1829  H  M  and  his 
«ife  returned  to  England.  In  the  same  year  P  C, 
who  was  a  domiciled  Scotchman,  executed,  in 
Edinburgh,  another  will,  by  which  he  gave  all  his 
real  and  personal  property  for  the  benefit  of  his 
wife  and  his  two  sons  by  her,  and,  in  case  of  their 
dying  without  issue,  he  gave  the  whole  to  the 
issue  of  his  daughter.  P  C  died  in  1831,  without 
having  made  any  provision  for  his  daughter,  leav- 
ing the  will  made  by  him  in  India  in  the  state  it 
was  when  he  executed  it;  and  upon  a  bill  filed  by 
his  daughter,  insisting  that  the  testator  had  con- 
tracted to  settle  a  lac  of  rupees  upon  her,  and 
that  the  contract  was  contained  in  the  letter  written 
by  him, — Held,  that,  in  construing  contracts,  the 


Court  must  ascertain  the  real  meaning  of  the  words 
used;  that  when  no  definite  or  specific  sum  was 
mentioned  or  referred  to,  the  Court  cannot  enforce 
any  contract;  that  the  testator  had  not  afforded 
means  of  reference  to  any  other  document;  that 
except  from  the  answer  of  H  M  there  was  no  evi- 
dence that  he  married  on  the  faith  and  belief  that 
a  lac  of  rupees  would  be  settled;  and  that  it  was  not 
evidence  to  be  acted  upon  in  favour  of  the  plaintifi' 
against  the  estate  of  the  testator,  as  previous  to 
marriage  it  had  been  pointed  out  to  H  M  that  the 
letter  did  not  state  any  precise  sum ;  and  that  the 
testator  had  left  himself  unfettered  by  any  contract : 
and  the  bill  was  dismissed,  but  without  costs, 
Moorhouse  v.  Cohm,  21  Law  J.  Rep.  (n.s.)  Chanc. 
177,782;  15Beav.  341. 

In  March  1853,  H,  by  parol,  sold  goods  to  the 
defendant,  at  an  agreed  price,  and  the  defendant 
then  took  possession.  In  the  following  May,  by 
articles  of  agreement,  it  was  agreed  between  them  as 
follows :  "  that  H  shall  sell,  and  the  defendant  shall 
purchase  (the  same  goods),  and  that  the  price  to  be 
paid  for  the  same  shall  be  the  fair  amount  of  the 
value  thereof,  such  amount  to  be  settled,  in  case  the 
parties  shall  differ  as  to  the  same,  by  arbitration  in 
manner  hereinafter  mentioned,  and  that  the  defen- 
dant shall  pay  to  H  the  amount  of  such  price  within 
two  calendar  months  after  such  price  shall  have  been 
fixed  as  aforesaid."  The  defendant  continued  in 
possession  of  the  goods,  and  never  objected  to  the 
price  originally  fixed.  H  having  become  bankrujjt 
in  August,  his  assignees,  in  November,  sued  the 
defendant  for  the  amount,  as  for  goods  sold  and 
delivered  : — Held,  that  in  the  absence  of  evidence 
that  the  parties  had  diflTered  since  March  as  to  the 
amount  then  fixed,  it  was  not  shewn  that  the  event 
upon'  which  the  arbitration  clause  was  to  apply  had 
ever  arisen,  and  that  the  fair  value  mentioned  in  the 
agreement  must  be  taken  to  be  the  value  previously 
ascertained  and  agreed  to.  Cannan  v.  Fowler,  23 
Law  J.  Rep.  (n.s.)  C.P.  48;  14  Com.  B.  Rep.  181. 

It  was  agreed  between  M,  the  lessee  of  certain 
premises,  and  the  plaintiff,  that  M  should  grant  him 
a  lease,  which  was  to  contain  the  usual  covenants, 
and  particularly  those  contained  in  the  lease  under 
which  M  held  the  premises,  so  that  the  same  in  no 
way  restricted  the  trade  of  a  retailer  of  beer.  The 
original  lease  did  contain  a  restriction  against  the 
use  of  the  premises  by  a  retailer  of  beer: — Held,  that 
whether  the  words  "  so  that  the  same'"'  referred  to 
the  original  or  the  proposed  lease,  the  meaning  was 
that  M  should  grant  a  lease  without  the  covenant  in 
restraint  of  trade,  and  was  not  a  warranty  that  the 
original  lease  contained  no  such  covenant.  Hayward 
V.  Parleys,  24  Law  j.  Eep.  (n.s.)  C.P.  217;  16 
Com.  B.  Rep.  297. 

The  agreement  was  made  and  the  plaintiff  entered 
in  March  18S3,  and  in  August  his  attorney  sent  a 
draft  lease  containing  a  covenant  in  restraint  of 
selling  beer.  M  died  in  September,  and  the  plain- 
tifl^'s  attorney  returned  the  diaft  in  November, 
objecting  to  the  covenant.  A  correspondence  sub- 
sequently took  place,  and  early  in  March  18S4  the 
defendants,  as  M's  executors,  offered  a  lease  pur- 
suant to  the  agreement,  but  it  was  not  accepted  : — 
Held,  that  a  reasonable  time  had  not  elapsed  before 
the  testator's  death  for  him  to  grant  the  lease,  nor 
after  it  for  the  executors  to  do  so.     Ibid. 
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By  memorandum  of  agreement  between  the  de- 
fendants (brewers)  and  one  C  (a  publican),  the 
defendants  agreed  to  lend  C  l&Ol.  on  his  promissory- 
note,  payable  on  demand,  with  interest,  C  depositing 
a  lease  of  certain  premises  as  security  for  the  repay- 
ment of  the  1501.  and  interest,  and  the  defendants 
agreeing  not  to  call  for  repayment  for  two  years,  on 
condition  that  the  interest,  the  rent  of  the  premises, 
and  C's  account  with  the  defendants  for  beer  were 
duly  paid;  and  in  case  of  non-performance  of  any 
of  the  conditions,  the  defendants  were  to  be  at 
liberty  to  enforce  payment  of  the  note,  and  if  not 
paid,  with  costs  and  interest,  they  might  then  sell 
the  lease  and  deduct  from  the  proceeds  the  ISOi. 
and  interest,  as  also  any  money  due  to  them  from  C 
for  beer : — Held,  that  on  tender  by  C  or  (he  having 
become  insolvent)  by  his  assignee,  of  the  amount  of 
the  note  and  interest,  the  latter  became  entitled  to 
the  possession  of  the  lease;  and  that  the  agreement 
gave  the  defendants  no  right  to  detain  the  lease  on 
accoimt  of  any  money  due  to  them  from  C  for  beer, 
the  lease  being  deposited  only  as  security  for  the 
150/.  and  interest.  Chilton  v.  Oarrington,  24  Law 
J.  Hep.  (h.s.)  C.P.  10;  16  Com.  B.  Kep.  206. 

(6)  Joint  or  several. 

The  plaintiff,  acting  on  behalf  of  the  members  of 
an  orchestra,  to  which  he  himself  belonged,  signed  a 
proposal,  "  on  behalf  of  the  members  of  the  orches- 
tra," to  continue  their  services,  provided  the  defen- 
dant would  guarantee  certain  salary  then  due  to 
them.  The  defendant  accepted  this  proposition, 
but  failed  to  pay  the  salary  due.  The  plaintiff  alone 
brought  an  action,  for  the  whole  money  due  to  him- 
self and  the  rest,  and  stated  the  contract  to  be  with 
himself  and  the  rest.  The  jury  found  that  he  acted  on 
behalf  of  himself  as  well  as  the  rest : — Held,  that 
the  contract  was  joint,  and  that  he  could  not  recover. 
Lucas  V.  Beale.  20  Law  J.  Eep.  (N.s.)  C.P.  134;  10 
Com.  B.  Rep.  739. 

(e)  As  to  the  Description  of  Article  contracted  for. 

The  plaintiff  having  agreed  to  sell  to  the  defendant 
a  quantity  of  oil,  described  as  foreign  refined  rape 
oil,  but  warranted  only  equal  to  samples,  and  having 
delivered  oil  which  was  not  foreign  refined  oil,  but 
which  corresponded  with  the  samples, — Held,  that 
the  defendant  was  not  bound  to  accept  the  same,  as 
he  was  entitled  to  the  delivery  of  oil  answering  the 
description  of  foreign  refined  rape  oil,  and  that  the 
statement  in  the  contract  as  to  samples  related  only 
to  the  quality  of  the  oil.  Nichol  v.  Godts,  23  Law 
J.  Rep.  (N.s.)  Exch.  314;  10  Exch.  Rep.  191. 

(d)  As  to  particular-  Words. 
(1)  "Say  not  less  than." 
An  agreement,  dated  the  12th  of  December,  be- 
tween the  plaintiff  and  the  defendant,  who  carried  on 
the  business  of  a  puller  of  wool,  stipulated  that  the 
defendant  should  sell  to  the  plaintiff  what  he  might 
pull  up  to  the  6th  of  January,  "  say  not  less  than 
100  packs  of  wool:" — Held,  (dissentiente  CoUridge, 
J.)  that  in  the  absence  of  an  averment  that  the  word 
"say"  had  any  particular  meaning,  the  agreement 
imported  that  the  defendant  should  poll  and  supply  to 
the  plaintiff  100  packs  as  a  minimum  during  the  spe- 
cified period,  and  that  the  plaintiff  should  take  .iny 
further  quantity  which  should  be  pulled  by  the  defen- 


dant during  the  period.    Leeming  v.  Snaiih,  20  Law 
J.  Rep.  (h.s.)  Q.B.  164;  16  a.B.  Rep.  275. 

(2)  "Ahout" 

A  contract  for  the  sale  of  nitrate  of  soda  was  in  these 
terms: — "Sold,  for,  &c.,  about  500  tons  of  nitrate  of 
soda,  &c.,  to  be  ready  for  delivery  on,  &c.";  and  it 
then  proceeded  to  state — "  It  is  understood  that  the 
above  nitrate  of  soda  is  to  form  the  full  and  complete 
cargo  of  the  J  P,  345  tons  register,  now  on  her  pas- 
sage, &c.,  to  proceed  to,  &c.,  and  there  load.  In  the 
event  of  the  J  P  being  unable  to  prosecute  her  voyage, 
then  the  sellers  to  deliver  another  cargo  of  about 
equal  quantity,"  &c.  The  only  ground  on  which  the 
seller  was  to  be  excused  was  the  loss  of  the  J  P,  or 
other  vessel  substituted  for  her,  on  the  homeward 
voyage.  The  J  P  could  not  carry  500  tons : — Held, 
that  the  contract  was  for  about  500  tons  at  all  events, 
and  not  for  a  less  amouint,  being  the  whole  that  the 
J  P  could  carry.  Bowme  v.  Seymour,  24  Law  J. 
Rep.  (U.S.)  C.P.  202;  16  Com.  B.  Rep.  337. 

Qu(Bre — whether,  under  the  above  contract,  the 
buyer  would  have  been  entitled  to  more  than  500 
tons  if  the  J  P  could  have  carried  more.     Ibid. 

On  the  argument  of  demurrers,  where  the  defendant 
demurred  to  the  second  count  of  the  declaration,  and 
the  plaintiff  demurred  to  a  plea  to  the  first  count, — 
Held,^hat  the  plaintiff  had  the  right  to  begin.  Ibid. 

(e)  When  Perfm-ma/nce  dependent  on  certain  Events. 

The  declaration  stated  ^that  L,  being  possessed  of 
land,  agreed  with  M,  an  architect,  that  he  should  lay 
out  the  land  for  building  purposes,  and  make  sur- 
veys, &c. ;  that  he  should  make  no  charge  for  the 
above  services,  but  in  the  event  of  the  land  being  dis- 
posed of  for  building  purposes,  M  should  be  appointed 
architect  oh  L's  behalf;  and  the  parties  building 
should  pay  him  a  per-eentage  on  the  outlay,  provided 
they  did  not  employ  him  as  their  own  architect;  but 
in  the  event  of  L,  or  his  executors,  wishing  to  dis- 
pense with  M's  services,  that  he  or  they  should  remu- 
nerate him  for  his  services  in  making  the  preparations. 
L  made  the  surveys,  &c.*,  the  land  was  not  disposed 
of  for  building  purposes,  and  L's  executors  dispensed 
with  M's  services,  and  put  it  out  of  their  power  to 
dispose  of  the  land  for  building  purposes,  and  there- 
upon L  claimed  remuneration  for  the  preparations : 
^Held,  that  he  was  not  entitled  to  recover,  the  dis- 
posing of  the  land  for  building  purposes  being  the 
event  in  which  he  was  to  have  any  remuneration; 
that  even  if  the  declaration  could  be  taken  as  charging 
the  executors  with  wrongfully  putting  it  out  of  their 
power  to  dispose  of  the  land  for  building  purposes, 
no  contract  could  be  implied  from  the  agreement 
that  L  or  they  should  not  dispose  of  the  land  other- 
wise than  for  building,  in  which  case  M  was  not 
entitled  to  anything.  Moffatt  v.  Laurie,  24  Law  J. 
Rep.  (H.S.)  C.P.  56;  15  Com.  B.  Rep.  583. 

(/)  Breach  lefore  Performance. 

Declaration,  that  in  consideration  that  the  plaintiflT 
would  agree  to  enter  the  service  of  the  defendant  as 
a  courier,  on  the  1st  of  June  1852,  and  to  serve  the 
defendant  in  that  capacity,  and  travel  with  him  as 
a  courier,  for  three  months  certain,  from  the  said  1st 
of  June,  for  certain  monthly  wages,  the  detendant 
agreed  to  employ  the  plaintiff  as  courier  on  and  from 
the  said  Ist  of  June  for  three  months  certain,  to  travel 
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with  him  on  the  Continent,  and  to  start  with  the 
plaintiff  on  such  travels  on  the  said  day,  and  to  pay 
the  plaintiff  duringsuch  employment  the  said  monthly 
wages.  Averment  of  an  agreement  to  the  said  terms 
on  the  part  of  the  plaintiff,  and  of  his  readiness  and 
willingness  to  enter  upon  the  said  employment  and 
to  perform  the  said  agreement.  Breach,  that  the  de- 
fendant, before  the  said  1  st  of  June,  wholly  refused 
to  employ  the  plaintiff  in  the  capacity  and  for  the 
purpose  aforesaid,  on  or  from  the  said  Ist  of  June  or 
any  other  time,  and  wholly  discharged  the  plaintiff 
from  his  said  agreement  and  from  the  performance 
of  the  same,  and  from  being  ready  and  willing  to 
perform  the  same;  and  the  defendant  wholly  broke 
and  put  an  end  to  his  promise  and  engagement;^ 
Held,  in  arrest  of  judgment,  that,  after  the  refusal  by 
the  defendant  to  employ,  the  plaintiff  was  entitled  to 
bring  an  action  immediately,  and  was  not  bound  to 
wait  until  after  the  day  agreed  upon  for  the  com- 
mencement of  performance  had  arrived.  Hochster 
V.  De  Latour,  22  Law  J.  Rep.  (h.s.)  Q.B.  455;  2 
E.  &  B.  678. 

In  assessing  damages  in  such  a  case  the  jury  are 
justified  in  looking  at  all  that  had  happened  or  was 
likely  to  happen  down  to  the  day  of  trial,  to  increase 
or  mitigate  the  plaintiff's  loss.     Ibid. 

(g)  Condition,  precedent. 
[See  Mason  v.  Harvey,  title  InsukANCE.] 
A  building  contract  between  A  and  B  contained  a 
proviso  that  the  payments  thereby  agreed  to  be  made 
by  B  should  only  be  due  provided  the  certificate  of 
the  surveyor  of  B  for  the  time  being  should  first  be 
obtained.  A  having  sued  in  indebitatus  assumpsit 
for  the  balance  alleged  to  be  due, — Held,  that  under 
the  general  issue,  the  absence  of  the  certificate  was 
a  good  answer  to  the  action,  and  that  the  plaintiff 
was  not  at  liberty  to  shew  that  it  was  withheld  frau- 
dulently and  in  collusion  with  the  defendant.  Milner 
V.  PieU,  20  Law  J.  Eep.  (n.s.)  Exch.  68;  S  Exch. 
Eep.  829. 

Qi)  To  procwre  Erruployment. 

Declaration  upon  an  agreement,  which  stipulated, 
amongst  other  things,  that  it  had  been  mutually 
agreed  between  the  plain  tiff  and  the  defendant;  and, 
first,  the  plaintiff  agreed  that  he  would  serve  the  de- 
fendant as  a  manufacturer  and  assistant  for  the  term 
of  seven  years,  at  a  salary  of  lOOi.  per  annum,  &c.; 
secondly,  the  defendant  agreed  to  pay  the  said  yearly 
salary,  and  if  he  should,  from  any  cause,  give  up  his 
business  as  a  manufacturer,  or  not  require  the  plain- 
tiff's services,  then  that  he  would  use  his  best  en- 
deavours to  procure  for  the  plaintiff  employment  in 
some  similar  business,  and  for  which  he  would  receive 
a  salary  of  not  less  than  lOOi.  per  annum,  or  in  case 
he  should  be  unable  to  do  so,  the  defendant  would 
pay  the  yearly  salary  of  1 OOZ.  during  the  residue  of 
the  term  of  seven  years.  Averment  of  performance 
on  the  part  of  the  plaintiff.  Breach,  that  the  defen- 
dant did  not  continue  the  plaintiff  in  his  employ  until 
the  expiration  of  the  seven  years,  but  refused  to  do 
so,  and  wrongfully  discharged  the  plaintiff  therefrom", 
without  reasonable  or  probable  cause.  And,  further, 
that  although  the  defendant  had  not  continued  the 
plaintiff  in  his  employ,  but  had  discharged  him  as 
aforesaid,  yet  the  defendant  did  not  use  his  best  or 
any  endeavours  to  procure,  nor  did  he  procure  the 


plaintiff  employment  in  some  similar  business,  for 
which  he  should  receive  a  salary  of  1 OOZ.  a  year,  but 
had  wholly  failed  to  find  the  plaintiff  such  employ- 
ment. Plea,  that  at  the  time  when  the  plaintiff  was 
discharged,  the  defendant  was,  and  thence  hitherto 
had  been,  wholly  unable  to  procure  for  the  plaintiff 
any  such  employment  as  in  the  agreement  mentioned : 

Held,  upon  demurrer,  that  the  agreement  did  not 

leave  it  open  to  the  defendant  to  pay  the  plaintiflF 
after  his  discharge  lOOZ.  a  year  without  first  using 
any  endeavours  to  obtain  a  situation  for  the  plaintiff; 
but  that  the  undertaking  by  the  defendant  to  use  his 
best  endeavours  to  procure  employment  for  the 
plaintiff  in  some  similar  business  was  a  primary  part 
of  the  agreement,  which  the  defendant  was  bound  to 
fulfil,  and  therefore  that  the  second  part  of  the  breach 
was  good.  Bust  v.  Nottidge,  22  Law  J.  Rep,  (h.s.) 
Q.B.  73;  I  E.  &  B.  99. 

Held,  also,  that  it  was  not  necessary  to  aver  a 
request  by  the  plaintiff  that  the  defendant  would  use 
his  best  endeavours.  That  the  allegation  of  perform- 
ance was  sufficient,  without  any  averment  of  readiness 
and  willingness.  And  that  the  mode  in  which  the 
breach  was  alleged  rendered  it  unnecessary  to  aver 
that  a  reasonable  time  had  elapsed.     Ibid. 

Held,  further,  that  the  plea  raised  an  immaterial 
issue;  and  was  bad  on  general  demurrer.     Ibid. 

(j)  To  execute  Railway  WorTcs. 

[See  CoMPAHT.] 

A  railway  company  agreed  with  contractors  that 
the  latter  should  work  the  hue,  keep  the  engines  and 
rolling  plant  in  repair,  and  do  certain  other  acts  for 
seven  years,  at  stipulated  amounts  of  remuneration; 
if  the  contractors  did  not  repair,  within  forty-eight 
hours  after  notice,  the  company  might  by  another 
notice  determine  the  contract,  and  resume  possession 
of  the  plant,  sheds,  buildings,  &c. ;  and  it  was  agreed 
that  the  contractors  should  make  good  all  damages 
done  by  collisions,  &c.,  but  they  were  not  to  be 
answerable  for  loss  in  respect  of  death  of,  or  injury 
to,  passengers,  &c.  by  accident,  unless  arising  from 
their  neglect,  and  then  only  for  1 OOZ.  in  respect  of 
all  deaths,  injuries,  &c.  caused  by  each  accident.  • 
The  company  gave  a  notice  to  repair,  and  the  repairs 
could  not  be  completed  within  the  forty-eight  hours. 
The  contractors  filed  a  bill,  praying  a  declaration 
that  the  true  construction  of  the  agreement  was  that 
only  such  repairs  were  to  be  done  within  forty-eight 
hours  as  could  reasonably  be  completed  in  that  time, 
and  for  an  injunction  against  giving  the  second 
notice  to  determine  the  contract.  One  of  the  Vice 
Chancellors  refused  a  motion  for  the  injunction,  and 
the  contractors  appealed  : — Held,  that,  although  not 
in  form,  the  suit  was  in  effect  for  specific  perform- 
ance, and  must  be  so  treated;  and,  assuming  the 
plaintiffs'  case  to  be  true,  as  it  did  not  fall  within  any 
of  the  classes  in  which  the  interference  of  the  Court 
had  been  accustomed  to  be  exercised,  there  being  no 
mutuality,  for  if  the  contractors  failed  to  perform 
their  duty  the  Court  could  not  compel  them,  and  as 
for  any  breach  of  the  contract  by  the  company  the 
contractors  had  a  right  to  sue  at  law,  if  the  agree- 
ment were  legal,  the  motion  must  be  refused. 
Johnson  v.  the  Shrewsbury  and  Birmingham,  Rail. 
Co.,  22  Law  J,  Rep.  (n.s.)  Chanc.  291;  3  De  Gcx, 
M.  &  G.  914. 
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Semile — that  as  by  the  working  of  a  line  by  other 
p:irtieB  than  a  company  itself,  the  public  loses  the 
benefit  of  the  guarantie  thereby  afforded  for  care 
and  attention,  such  an  agreement  is  illegal,  as  con- 
trary to  public  policy.     Ibid. 

A  contract  between  a  railway  company  and  a 
building  contractor  stipulated  that  payments  should 
from  time  to  time,  during  the  progress  of  the  works, 
be  made  by  the  company  to  the  contractor,  such 
payments  to  be  made  on  certificates  granted  by  the 
"  principal  engineer  of  the  company,  or  his  assistant 
resident  engineer.*'  In  case  of  dispute  between  the 
contractor  and  the  assistant  resident  engineer  the  de- 
cision of  *'  the  principal  engineer  of  the  company*' 
was  to  be  final;  but  at  the  completion  of  the  works, 
if  the  contractor  and  the  principal  engineer  differed, 
the  differences  between  them  were  to  be  settled  by 
arbitration.  After  differences  had  so  arisen  between 
the  contractor  and  the  company,  it  was  discovered 
by  the  former  that  the  principal  engineer  was  a 
shareholder  in  the  company.  On  a  bill  to  have 
accounts  taken,  one  of  the  grounds  for  which  was 
this  tact,  then  first  discovered,  —  Held,  that  (no 
fraudulent  concealment  being  alleged)  it  formed  no 
ground  for  relief;  for  that,  by  the  contract,  the  con- 
tractor had  bound  himself  to  submit  to  the  judgment 
of  a  particular  individual,  whose  position  as  principal 
engineer  made  him  interested  for  the  company. 
The  case  of  Dimes  v.  fJie  Grand  Junction  Canal  Co. 
(3  H.L.  Cas.  759)  held  not  to  apply.  Ranger  v. 
the  Great  Western  Rail.  Co.,  5  H.L.  Gas.  72. 

A  contractor  undertook  to  do  certain  works  within 
a  given  term,  or  to  pay  certain  fixed  sums;  whether 
these  were  penalties  or  unliquidated  damages  was 
not  necessarily  the  subject  of  a  bill  in  equity,  but 
might  properly  have  been  decided  in  an  action  at 
law.  The  fact  that  a  bond  with  a  penalty  had  been 
given  to  secure  the  payment  of  them  was  itself 
strong  evidence  to  shew  that  they  were  liquidated 
damages.     Ibid. 

A  contractor  agreed  with  an  incorporated  company 
to  do  certain  works,  the  contract  being  under  seal. 
In  this  contract  there  was  a  stipulation,  that  if  the 
company  should  think  proper  at  any  time  to  make 
any  addition  to  the  original  works,  the  company 
should  be  at  liberty  to  do  so  on  giving  him  written 
instructions  for  that  purpose,  signed  by  the  principal 
or  assistant  engineer.  A  verbal  arrangement  was 
afterwards  made  by  the  principal  engineer  for  the 
execution  of  certain  extension  works,  allowing  for  a 
variance  in  the  prices,  but  stipulating  that  with  the 
exception  of  that  variance,  all  the  provisions  of  that 
contract  should  be  considered  as  applicable  to  the 
extension  work.  This  work  was  executed  by  the 
contractor  under  this  arrangement : — Held,  that  he 
could  not  afterwards  reject  the  terms  of  the  contract, 
and  claim  remiuieration  for  the  work  as  upon  a 
quantum  meruit,  nor  could  be  ask  in  equity  for 
accounts  to  be  taken  independently  of  the  contract. 
Ibid. 

In  a  contract  with  a  railway  company  for  the 
execution  of  certain  works,  there  was  a  clause 
empowering  the  company,  after  notice,  to  take  pos- 
session of  the  plant  and  to  finish  the  work;  the 
company  acted  on  this  clause : — Held,  that  this  did 
not  furnish  ground  for  a  bill  in  equity  as  putting  an 
end  to  the  contract,  though  it  might  be  the  subject 
of  an  action  for  damages.     Ibid. 


(D)  Rescission  and  Abandonment. 

The  declaration  stated  that  the  plaintiff'  bought  of 
the  defendant  divers  lots  of  timber  trees,  to  be  felled 
and  removed  under  certain  conditions;  and  that  the 
defendant  would  not  permit  the  plaintiff'  to  fell  or 
remove  a  certain  remainder  of  the  lots  pursuant  to 
the  sale  and  conditions.  The  defendant  pleaded, 
first,  that  before  the  breach,  the  plaintiff'  felled  and 
carried  away  and  converted  divers  other  trees  of  the 
defendant  in  substitution  of  the  remainder  mentioned 
in  the  declaration;  secondly,  that  before  breach  the 
plaintiff  fraudulently  felled  and  removed  other  trees 
of  the  defendant  not  comprised  in  the  lots  sold,  and 
to  which  theplaintiflFhad  no  right,  and  which  exceeded 
in  number  and  value  the  remainder  mentioned  in  the 
declaration;  that  the  plaintiff' fraudulently  pretended 
that  the  trees  which  he  so  took  were  the  trees  which 
he  had  purchased;  that  they  were  taken  in  fraudu- 
lent substitution  of  those  named  in  the  declaration, 
and  that  the  plaintiff  converted  them  to  his  own 

use: Held,  that  these  pleas  were  bad;  that  they 

shewed  no  rescission  of  the  contract  stated  in  the 
declaration,  and  that  the  plaintiff'  was  not  estopped 
by  his  own  fraud  and  trespass  from  bringing  hjs 
action  on  the  contract.  Lewis  v.  Clifton,  23  Law 
J.  Hep.  (N.s.)  C.P.  68;  14  Com.  B.  Rep.  24S. 

B  agreed  to  sell  her  estate  and  raise  1,000/.  for 
A"s  use,  and  pay  off  two  mortgages  on  his  estate; 
in  consideration  of  which,  A  agreed  to  pay  B  interest 
for  life,  and  to  settle  his  own  estate  on  his  wife 
(B's  daughter)  and  their  children.  The  l,000i.  was 
raised  on  a  mortgage  of  B's  estate,  and  the  joint  ami 
several  covenant  of  A  and  B.  Seventeen  years 
elapsed  without  any  further  steps  being  taken  to 
carry  the  agreement  into  eff'ect,  and  A  died  : — Held, 
that  the  agreement  must  be  considered  abandoned, 
and  that  it  could  not  be  enforced.  Guhitt  v.  Blake, 
19  Beav.  4S4. 


CONTRACTOR. 

[See  Master  and  Servant.] 


CONTRIBUTORY. 

[See  Company.] 


CONVENTIONS  BETWEEN  NATIONS. 

[See  Marshal  v.  Nichols,  title  Action,  (A)  (A).] 

A,  a  British  subject,  claimed  to  be  entitled  to  com- 
pensation for  certain  losses  suffered  by  him  through 
confiscation  of  his  property  in  the  first  French  Revo- 
lution. The  governments  of  England  and  France 
entered  into  conventions  respecting  compensation  to 
be  afforded  to  British  subjects.  The  English  govern- 
ment received  all  the  money  agreed  upon  between 
the  two  governments  as  the  amount  of  compensation, 
and  undertook  to  satisfy  all  the  claimants.  An  act 
of  parliament  was  passed  declaring  how  claims  were 
to  be  preferred  and  liquidated.  A  presented  his  claim 
to  commissioners  appointed  under  the  act,  and  adopt- 
ed the  modes  of  proceeding  provided  by  it;  his  claim 
was  rejected.     After  paj  ment  of  the  claims  which 
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were  established  to  the  satisfaction  of  the  Comtnis- 
sioners,  a  surplus  remained,  which,  in  accordance 
with  one  of  the  provisions  of  the  act,  was  paid  over 
to  the  Lords  of  the  Treasury.  A  proceeded  to  make 
his  claim  afresh  under  a  petition  of  right : — Held, 
that  he  had  no  remedy  except  under  the  provisions 
of  the  statute.  The  Baron  De  Bode  v.  Begina,  3 
H.L.  Cas.  449. 


CONVERSION. 
[See  Teover.] 

(A)  What  amocnts  to  a  Conversion. 

(B)  Extent  of  its  Opekation. 

(C)  Monet  treated  as  Real  Estate. 
(a)  Consols. 

(6)  Trust  Monies. 

(D)  Eleoiion,  What  amounts  to. 


(A)  What  amounts  to  a  Conversion. 

Real  estate,  settled  on  marriage  upon  trusts  for 
sale,  on  request  of  the  husband  and  wife,  or  the  sur- 
vivor, was  taken  by  the  corporation  of  London  under 
compulsory  powers  in  the  London  Bridge  Acts,  with- 
out any  conveyance  by  the  trustees,  and  the  value 
assessed  by  a  jury  paid  into  court,  and,  on  petition 
of  the  trustees,  invested  in  consols,  upon  the  trusts  of 
the  settlement; — Held,  not  to  amount  to  a  conver- 
sion of  the  real  estate  into  personalty.  In  re  Taylor^s 
Settlement,  22  Law  J.  Rep.  (n.s.)  Chanc.  142;  9 
Hare,  S96. 

A  B,  having  certain  property  within  the  limits  of 
deviation  allowed  to  a  railway  company  for  the  con- 
struction of  their  line,  entered  into  an  agreement  with 
the  company,  that  in  case  they  should  construct  their 
intended  railway  under  the  authority  of  the  act  and 
within  the  limits  of  deviation)  they  should  pay  to 
A  B  for  such  of  his  lands  as  they  should  require,  at 
the  rate  of  SOOZ.  per  acre.  After  the  death  of  A  B, 
the  company  took  five  acres  of  the  land  in  question : 
— Held,  that  the  contract  did  not  operate  as  a  con- 
version of  the  purchase-money  into  personal  estate. 
In  re  Walker's  Estate,  22  Law  J.  Rep.  (n.s  )  Chanc. 
888;  1  Drew.  SOS. 

After  the  testator,  whowas  a  shopkeeper,  had  made 
a  will  bequeathing  his  leasehold  house  and  shop  and 
the  stock  in  trade  therein  to  his  wife  (subject  to  cer- 
tain trusts  which  failed),  and  giving  his  residuary 
estate  in  another  manner,  he  became  insane.  No 
commission  of  lunacy  was  taken  out,  but  his  wife  not 
being  disposed  or  competent  to  carry  on  the  trade 
joined  with  the  persons  whom  he  had  named  execu- 
tors, and  also  with  the  residuary  legatees  in  an  agree- 
ment for  the  sale  of  the  leasehold  premises  and  stock 
in  trade  therein  for  a  gross  sum  to  be  paid  by  instal- 
ments. After  this  agreement  was  made  and  posses- 
sion of  the  property  delivered  to  the  purchaser  the 
testator  died.  The  Court  in  an  administration  suit 
approved  of  the  agreement  as  beneficial  to  the  estate, 
and  directed  it  to  be  carried  into  effect ; — Held,  that, 
notwithstanding  the  agreement  for  sale  and  the 
transfer  of  the  possession  of  the  property  specifically 
bequeathed,  none  of  the  parties  having  any  lawful 
authority  to  effect  such  a  sale,  both  the  leasehold 
estate  and  the  stock  in  trade  must  be  taken  as  un- 
DiGEST,  1850-1855. 


converted  at  the  death  of  the  testator,  and  passed  to 
the  specific  legatee.    Taylor  v.  Taylor,  10  Hare,  475. 

(B)  Extent  oe  its  Operation. 

Where  a  testator  directs  his  real  estate  to  be  sold, 
and  the  proceeds  to  go  as  his  personal  estate,  the 
conversion  will  be  absolute  for  all  the  purposes  of  the 
will,  but  the  direction  will  not  operate  so  as  to  change 
the  character  of  any  share  of  the  proceeds  undis- 
posed of  by  the  will.  PhilUps  v.  Phillips,  1  IVIyl. 
&  K.  649;  s.  c.  1  Law  J.  Rep.  (n.s.)  Clianc.  214, 
overruled.  Taylor  v.  Taylor,  22  Law  J.  Rep.  (n.s.) 
Chanc.  742;  3  De  Gex,  M.  &  G.  190. 

(C)  Money  treated  as  Reai,  Estate. 
(a)  Consols. 

Lands,  settled  on  A  for  life,  with  remainders  over, 
with  an  ultimate  remainder  in  fee  to  A,  were  taken 
under  the  authority  of  an  act  of  parliament  which 
contained  the  usual  disability  clauses.  The  purchase- 
money  was  paid  into  court,  and  invested  in  consols, 
and  the  dividends  were  ordered  to  be  paid  to  A  for 
life.  A  died  intestate.  At  the  time  of  A's  death, 
the  other  remainders  had  failed,  and  A  would  have 
died  absolutely  entitled  to  the  land  in  fee,  had  it 
not  been  taken  : — Held,  that  the  consols  were  to  be 
treated  as  real,  and  not  as  personal,  estate,  of  A.  In 
re  Homer's  Trusts,  22  Law  J.  Rep.  (N.s.)  Chanc. 
369;  5  DeGex&Sm.  483. 

Land  settled  on  A  for  life,  with  remiiinder  to  her 
children,  with  remainder  to  B,  in  default  of  children, 
in  fee,  was  taken  under  the  authority  of  an  act 
of  parliament,  which  contained  the  usual  disability 
clauses.  The  money  was  paid  into  court,  and  in- 
vested in  consols,  and  the  dividends  were  ordered  to 
be  paid  to  A  for  life.  In  1844  B  died,  and  in  1849 
A  died  without  children.  B  had  done  no  act  in  his 
lifetime  shewing  any  intention  to  treat  the  consols 
as  personal  estate ; — Held,  that  the  consols  were  to 
be  treated  as  real,  and  not  personal,  estate  of  B.  In 
re  Stewart's  Trusts,  22  Law  J.  Rep.  (n.s.)  Chanc. 
369;  1  Sm.  &.  G.  32. 

Whether  B  could,  by  any  act  during  the  life  of  A, 
have  elected  to  treat  the  consols  as  personal,  and  not 
real,  estate — quwre.     Ibid. 

(5)  Trust  Monies. 

In  1789  certain  trustees  had  in  their  hands  the 
sum  of  1,800Z.  belonging  to  D,  then  the  wife  of  C. 
By  a  deed  dated  in  1789,  in  consideration  of  this 
sum  of  1,800Z.  paid  by  the  trustees,  certain  real 
estate  was  conveyed  to  them,  upon  trust  for  D,  for 
life,  with  remainder  to  her  children.  There  were 
no  words  of  inheritance  used  in  the  gift  to  the  chil- 
dren, and  there  was  no  other  disposition  of  the  pro- 
perty. In  1801  the  real  estate  was  sold,  and  the 
purchase-money  was  invested  in  consols  in  the  names 
of  the  trustees.  In  1835  C  died.  D,  by  her  will, 
made  a  general  bequest  of  her  personal  estate,  but 
there  were  no  words  in  it  affecting  real  estate.  In 
1845  D  died,  leaving  E,  a  grandson,  her  heir-at-law. 
There  were  several  children  of  the  marriage,  of 
whom  only  two  survived  D  : — Held,  that  the  fund 
in  the  hands  of  the  trustees  was  impressed  with  the 
character  of  real  estate,  and  (subject  to  life  interests 
in  a  part  of  it  of  the  two  surviving  children)  belonged 
to  E  as  the  heir-at-law  of  D.  Gillies  v.  Longlands, 
2D 
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20  Laiv  J.  Kep.  (n.s.)  Chanc.  441 ;  4  De  Gex  & 
Sm.  372. 

A  reversion  of  real  estate,  which,  subject  to  an  old 
life  estate,  was  vested  in  trustees,  was  sold.  The 
trustees  of  the  settlement  had  power  of  sale,  with  a 
direction  to  lay  out  the  produce  in  land  to  be  settled 
to  the  same  uses.  Upon  the  sale  the  trustees,  in- 
stead of  paying  the  value  of  the  old  life  estate  to  the 
tenant  for  life,  invested  the  whole  in  their  names, 
and  paid  that  person  the  dividends  for  her  life.  The 
old  tenant  for  life,  the  tenant  for  life  under  the 
settlement,  and  the  party  ultimately  entitled  to  the 
fee  simple  imder  that  instrument,  concurred  in  the 
sale  and  in  this  dealing  with  the  purchase-money. 
Upon  the  death  of  the  old  tenant  for  life,  questions 
were  raised  as  to  whether  the  money  representing 
the  sold  estate  was  realty,  or  whether  the  acts  of  the 
party  ultimately  entitled  to  the  fee  simple  did  not 
amount  to  an  election  on  his  part  to  take  the  fund 
as  money;  and  one  of  the  Vice  Chancellors  decided 

in  favour  of  the  latter  view;  but,  upon  appeal, 

Held,  that  the  money  represented,  and  must  be 
treated  as,  real  estate.  In  re  Pedder's  Settlement, 
24  Law  J.  Rep.  (n.s.)  Chanc.  313 ;  5  De  Gex,  M. 
&  G.  890. 

(D)  Election,  What  amounts  to. 

Under  a  marriage  settlement  the  trustees  were 
directed  to  invest  a  sum  of  money  in  the  purchase  of 
real  estate  to  be  conveyed  to  the  use  of  Lord  Har- 
court  for  life,  with  remainder,  subject  to  certain 
terms  bf  years  for  raising  different  sums  of  money, 
to  the  use  of  the  right  heirs  of  Lord  Harcourt  for 
ever.  The  money  remained  uninvested  in  lands  for 
upwards  of  fifty  years,  and  was  dealt  with  by  Lord 
Harcourt  in  the  same  manner  as  the  rest  of  his  per- 
sonal property  : — Held,  that  it  was  not  necessary  for 
a  party  to  express  a  strict  intention  to  convert,  and 
that  the  circumstances  of  this  case  were  sufficiently 
strong  to  shew  that  Lord  Harcourt  had  elected  to 
take  this  trust  money  as  personal  property.  Har- 
court V.  Seymcmr.  Seymour  v.  Lord  Vernon,  20 
Law  J.  Rep.  (n.s.)  Chanc.  606  ;  2  Sim.  N.S.  12. 

Where  real  estate  is  bequeathed  in  the  character 
of  personalty,  and  is  enjoyed  unconverted  by  the 
legatee,  slight  circumstances  are  sufficient  to  raise  a 
presumption  that  he  has  elected  to  retain  it  as  realty. 
In  the  absence  of  any  other  circumstances  the  fact 
that  a  person  has  for  a  great  length  of  time  pre- 
served the  property  in  its  actual  state  will  be  suffi- 
cient to  induce  the  Coiu:t  to  come  to  this  conclusion. 
A  B  being  entitled  to  an  undivided  share  in  a  real 
estate  impressed  with  the  character  of  personalty, 
rt;tained  possession  for  between  two  and  three  years, 
and  died  without  having  said  or  done  anything  to 
indicate  an  intention  to  reconvert : — Held,  that  at 
his  death  it  was  personalty.  Bixrm  v.  Gay  fere,  1 7 
Beav.  433. 


COPYHOLD. 

[As  to  enfranchising  copyhold  lands,  see  stats. 
14  felSVict.  c.  57;  IS  &'l6Vict.  c.  51;  16  &  17 
Vict.  c.  57;  and  see  16  &  17  Vict.  c.  124,  con- 
tinuing the  copyhold  commissions.] 

(A)  Custom. 

(ct)  Free  Bench. 
(6)  Heriot  Custom,. 

(B)  SORRENDEn  AND  ADMITTANCE. 

( a )  Sufficiency  and  Legality  of  the  Surrender, 
(h)  Trustees. 

(c)  By  Way  of  Recovery. 

(d)  Mcmdamus  to  admit. 

( e )  Devise  by  unadmitted  Surrenderee. 

(C)  Fees  and  Fines. 

(D)  Forfeiture. 

(E)  Enfranchisement  —  Costs  of   Petition 

FOB  Investment. 


CONVICTIOISr. 

[See  JrbTicE.oF  the  Peate Sessions.] 


(A)  Custom. 
(a)  Free  Bench. 

The  custom  of  the  manor  of  D  was,  that  the 
wife  of  a  copyholder  was  entitled  to  free  bench  of  all 
the  copyhold  lands  of  which  the  husband  was  at  any 
time  during  the  marriage  seised  for  an  estate  of  in- 
heritance. A  was  married  in  1843,  and  purchased 
a  copyhold  estate,  held  of  this  manor,  in  February 
1851.  The  terms  of  the  surrender  were  to  such 
uses  as  A  by  surrender  or  by  his  will  should  appoint, 
and  in  default  of  appointment,  to  A  and  his  heirs; 
but  A  was  admitted,  not  according  to  those  terms  of 
the  surrender,  but  simply  to  hold  to  him  and  his 
heirs.  A  died  in  September  1851,  having  by  will 
devised  this  estate  to  trustees  on  certain  trusts : — 
Held,  that  A's  widow  was  entitled  to  free  bench  out 
of  the  copyhold  estate.  Powdrell  v.  Jones,  24  Law 
J.  Rep.  (n.s.)  Chanc.  123;  2  Sm.  &  G.  407. 

Copyholds  are  not  affected  by  the  Dower  Act 
(3  &  4  Will.  4.  c.  105).     Ibid. 

By  the  custom  of  a  manor,  the  widow  of  a  tenant 
was  entitled  to  free  bench  in  one  moiety  of  the  copy- 
hold land  of  which  her  husband  died  seised  during 
the  spousals.  S  B  was  admitted  tenant,  and  sold 
and  surrendered  to  G  S,  who  married  after  the  1st 
of  January  1834,  when  the  act  (3  &  4  Will.  4. 
c.  105.)  came  into  operation.  G  S  died  intestate, 
without  having  been  admitted.  The  heir  of  G  S 
was  not  admitted.  The  widow  claimed  free  bench, 
and  the  Master  of  the  Rolls  decided  that  the  heir  of 
G  S,  until  admittance,  was  a  trustee  of  half  the  rents 
foi  her,  for  that  the  seisin  of  the  surrenderee,  G  S, 
would  take  effect  from  the  date  of  the  surrender  if 
the  heir  were  admitted,  so  as  to  entitle  the  widow  to 

fi-ee  bench ;  but,  upon  appeal  by  the  heir  of  G  S, 

Held,  that  the  widow  had  no  title  to  free  bench,  and 
that  she  had  no  equity  to  compel  the  heir  of  G  S  to 
be  admitted.  Smith  v.  Adams,  24  Law  J.  Rep. 
(n.s.)  Chanc.  258;  5  De  Gex,  M.  &  G.  712;  23 
Law  J.  Rep,  (n,s,)  Chanc.  525;  18  Beav.  499. 

The  Dower  Act  does  not  extend  to  free  bench. 
Ibid. 

(h)  Hcrinl  Custom. 

The  plaintiffs,  who  were  lords  of  a  manor,  alleged 
by  their  bill  that  tliirty-eight  ostiites  held   by  the 
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defendant  within  the  manor,  had  been  subject,  from 
time  immemorial,  to  the  payment  of  certain  sums  in 
lieu  of  heriots  and  reliefs;  that  by  reason  of  the 
confusion  of  boundaries,  the  plaintiffs  could  not 
ascertain  in  respect  of  what  particular  estates  the 
payments  were  respectively  due,  and  were  therefore 
unable  to  recover  the  amount  by  distress.  The  bill 
prayed  that  the  plaintifts  might  be  declared  entitled 
to  the  several  sums  claimed,  and  that  the  precise 
boundaries  of  the  estates  might  be  ascertained.  The 
biU  alleged  the  heriots  and  reliefs  to  be  payable  by 
custom,  but  there  was  no  allegation  of  a  custom  of 
distress.  A  demurrer  was  allowed,  without  costs, 
and  leave  given  to  amend.  The  Mayor,  Aldermen, 
amd  Bwrgesses  of  Basingstoke  v.  Lord  Bolton,  22 
Law  J.  Eep.  (n.s.)  Chanc.  305;  1  Drew.  270. 

If  this  had  been  a  bill  proving  a  long  usage  of  rent 
only,  but  that  by  reason  of  accident  or  lapse  of  time 
the  boundaries  had  become  confused,  and  there  was 
difficulty  in  the  way  of  obtaining  a  legal  remedy, 
the  Court  would  have  given  relief.     Ibid. 

Bill  by  lord  of  a  manor  against  the  tenant,  alleg- 
ing immemorial  payments  as  rent,  or  in  the  nature 
of  rent,  on  the  death  of  each  tenant  by  his  successors 
in  respect  of  thirty-eight  different  estates.  The 
payments  were  in  lieu  of  heriots  and  reliefs.  It 
appeared  by  the  evidence  that  the  heriots  were  more 
properly  heriot  custom  than  heriot  service,  and  that 
the  relief  was  by  custom  and  not  by  common  right 
or  by  reservation.  Some  of  them  had  been  paid  by 
the  executors  of  the  deceased.  It  was  not  shewn 
that  the  tenant  was  in  possession  of  all  the  lands 
alleged  to  be  liable,  and  only  the  aggregate  amount 
of  rent  was  known,  not  the  proportion  due  to  each 
estate : — Held,  that,  under  these  circumstances,  the 
lord  had  no  equity  against  the  executors  of  the 
deceased  tenant,  although  it  appeared  that,  in  con- 
sequence of  the  description  and  identity  of  the  lands 
being  lost,  he  could  not  enforce  any  claim  at  law. 
The  Mayor  and  Corporation  of  Badngatoke  v.  Lord 
Boltm,  3  Drew.  SO. 

(B)   SuEaENDER  AND  ADMITTANCE. 

(a)  Sufficiency  amd  Legality  of  the  Swrrender. 

A  surrender  by  a  copyhold  tenant  to  such  uses  as 
A  B  shall  appoint,  and,  in  default  of  and  until 
appointment,  to  A  B,  his  heirs  and  assigns  for  ever, 
is  not  such  a  surrender  as,  in  the  absence  of  any 
special  custom,  the  lord  can  be  compelled  to  accept. 
Flack  V.  the  Master,  Fellows,  and  Scholars  of 
Downing  College,  22  Law  J.  Rep.  (k.S.)  C.P.  229. 

Mandamus  to  receive  and  enrol  a  surrender  of 
certain  copyholds.  It  appeared  from  the  writ  that 
a  testator,  by  his  will,  devised  certain  copyhold 
estates  to  his  son  G  R  and  others,  his  executors, 
upon  trust  to  sell  and  convey  the  same  by  bargain 
and  sale  to  the  purchaser.  After  the  testator's 
death  G  R  was,  according  to  the  custom  of  the 
manor,  admitted  to  the  said  estates,  to  hold  the 
same  for  the  intents  and  purposes  and  subject  to 
the  powers  declared  and  contained  by  and  in  the 
will,  and  on  his  admittance  paid  a  full  fine  to  the 
lord  of  the  manor.  The  executors  subsequently,  in 
accordance  with  the  power  contained  in  the  will, 
sold  the  said  estates  to  G  R  and  executed  a  convey- 
ance of  bargain  and  sale  to  him  in  fee,  which  was 
aftenvards  duly  enrolled  according  to  the  custom  of 


the  manor.  G  R  was  afterwards  desirous  of  surren- 
dering the  same  out  of  court  according  to  the  custom 
of  the  manor,  and  of  having  such  surrender  enrolled, 
but  the  steward  of  the  manor  refused  to  receive 
or  to  enrol  such  surrender.  Return  stating  the 
custom  of  the  manor,  from  which  it  appeared  that 
where  a  will  contained  a  power  of  sale  of  copyhold 
estates  ij  was  customary,  in  order  to  prevent  a 
seizure  into  the  lord's  hands,  for  the  customary  heir 
or  some  other  person  to  be  admitted  as  tenant  to  the 
lord,  to  hold  the  said  estates  for  the  intents  and 
purposes,  and  subject  to  the  powers  declared  and 
contained  in  the  will,  and  therefore  to  pay  a  full 
fine;  and  that,  afterwards,  upon  the  execution  of  the 
power  by  bargain  and  sale,  or  otherwise,  according 
to  the  custom  and  due  enrolment  of  such  bargain 
and  sale,  or  other  customary  conveyance,  the  pur- 
chaser became  fully  entitled  to  be  admitted  tenant. 
The  return  then  alleged  that  G  R  had  not,  since  the 
execution  of  the  power  in  the  will,  claimed  to  be 
admitted  tenant,  nor  paid  or  offered  to  pay  a  fine  in 
respect  of  the  estate  conveyed  under  the  said  power 
and  the  said  bargain  and  sale: — Held, upon  demurrer, 
that  as  by  the  custom  of  the  manor  there  had  been 
only  an  admittance  of  G  R  as  donee  of  the  power  in 
the  will  quoiisgue,  the  effect  of  such  admittance 
ceased  upon  the  exercise  of  the  power,  and  that 
until  G  R  afterwards  obtained  a  fresh  admittance, 
as  bargainee  under  the  execution  of  the  power,  he 
could  not  compel  the  lord  to  receive  and  enrol  a 
surrender  by  him  of  the  estate.  Begina  v.  Corhett, 
22  Law  J.  Rep.  (n.s.)  Q.B.  335;  1  E.  &  B.  836. 

A  surrender  of  copyhold  lands  of  a  married  woman 
(who  was  examined  thereupon  as  to  her  consent) 
was  taken  out  of  court  by  a  deputy  steward,  who 
was  at  the  time  an  infant  of  the  age  of  twenty  years 
and  upwards : — Held,  affirming  the  decision  of  the 
Court  below,  that  the  surrender  was  not  invalid  by 
reason  oftheinfancy  of  the  deputy  steward.  Bdleston 
v.  Collins,  22  Law  J.  Rep.  (u.s.)  Chanc.  480;  3 
DeGex,  M.  &  G.  1;  10  Hare,  99. 

(i)  Trustees. 

A  testator  devised  copyholds  to  such  uses  as  his 
two  trustees,  or  the  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  within  twenty- 
one  years  after  the  death  of  such  survivor  should,  by 
deed,  appoint;  and  subject  thereto  to  the  use  of  his 
two  trustees,  their  heirs  and  assigns  for  ever;  and  he 
directed  them  to  sell  the  same,  and  gave  them  power 
to  give  receipts  for  the  purchase-money ; — Held,  that 
a  purchaser  who  had  agreed  to  buy  was  bound  to 
complete  on  having  a  proper  deed  of  appointment 
from  the  trustees  without  the  trustees  being  first 
admitted.  Glass  v.  Richardson,  22  Law  J.  Rep. 
(n.s.)  Chanc.  105;  2  De  Gex,  M.  &  G.  658;  9  Hare, 
698. 

Where  copyholds  devised  to  an  infant  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  were 
decreed  to  be  sold  to  pay  the  debts  of  the  testator, 
and  an  order  was  made  in  the  cause,  and  pursuant 
to  the   1  Will.  4.  u.  47,  ^hat  the  guardian  of  the 

infant  should  surrender  them  to  the  purchaser : 

Held,  that  the  purchaser  was  entitled  to  require  that 
an  order  should  be  made  discharging  the  contingent 
rights  of  the  unborn  issue  of  the  infant  under  sec- 
tion 20.  of  the  Trustee  Act,  1 850.  Wood  v.  Beetle- 
stone,  1  Kay  &  J.  213.       ■ 
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An  order  under  the  Trustee  Act,  1850,  may  be 
made  hi  a  cause  without  petition.     Ibid, 

(c)  By  Way  of  Recovery. 

J  and  S,  two  married  women,  being  joint  tenants 
in  tail  in  remainder,  after  the  death  of  the  tenant  in 
free  bench,  of  certain  descendible  copyhold  lands,  J. 
and  her  husband,  in  1831,  without  the  concurrence 
of  the  tenant  for  life,  surrendered  their  estate  in  the 
premises  to  such  uses  as  the  husband  should  appoint 
by  will.  J  died,  leaving  her  husband  and  S  surviving 
her.  Tlie  husband  died,  having  by  his  will  appointed 
the  surrendered  share  to  his  executors.  Upon  bill 
by  S  and  her  husband,  claiming  the  entirety  of  the 
premises  by  right  of  survivorship : — Held,  upon 
appeal,  that  by  analogy  to  the  rule  in  the  case  of 
freehold  estates,  the  surrender  did  not  operate  to 
bar  the  remainders  for  want  of  the  concurrence  of 
the  tenant  for  life.  Edwards  v.  Champion,  23  Law  J. 
Rep.  (N.s.)  Chanc.  123;  3  De  Gex,  M.  &  G.  202. 

A  surrender  by  one  joint  tenant  to  the  uses  of  a 
will  of  a  third  party  who  survived  the  joint  tenant, 
will  not  operate  as  a  severance  of  the  joint  tenancy — 
semble.    Ibid. 

(d)  Mandamus  to  admit. 
[See  post,  (C)  Fees  and  Fines.] 

The  Court  will  grant  a  mandamus  to  compel  the 
lord  of  a  manor  to  admit  a  person  who  claims  as  heir 
of  a  deceased  copyholder,  if  he  has  made  out  a  primd 
facie  case  of  title  by  descent  according  to  the  custom 
of  the  manor;  even  though  the  lord  suggests  that  the 
tenement  has  escheated  to  himself  for  want  of  an  heir. 
Set/ina  v.  Bendy,  22  Law  J.  Eep.  (n.s.)  Q.B.  39. 

Mandamus  to  ihe  lord  and  steward  of  the  manor 
of  C,  to  admit  E  H  P,  upon  payment  of  the  usual 
fines  and  fees,  to  certain  copyhold  estates  which  were 
alleged  in  the  writ  to  have  descended  to  the  said 
E  H  P,  as  the  heiress-at-law  of  S  T,  deceased,  who 
was  her  maternal  uncle  and  the  person  last  seised. 
The  return  alleged  that  the  said  copyhold  estates  did 
not  descend  to  the  said  E  H  P,  as  the  heiress  of  S  T, 
and  that  the  said  E  H  P  was  a  stranger  in  blood  to 
the  said  S  T,  and  not  entitled  to  the  said  estates, 
whereof  the  said  S  T  died  so  seised.  Pleas,  first,  that 
the  said  estates  did  descend  to  the  said  E  H  P,  as  the 
heiress-at  law  of  the  said  S  T;  secondly,  that  the  said 
E  H  P  was  not  a  stranger  in  blood  to  the  said  S  T 
as  alleged;  thirdly,  that  E  H  P  was,  on  the  death  of 
S  T,  entitled  to  the  said  estates  whereof  S  T  died  so 

seised: Held,  upon  demurrer  to  the  second  plea, 

that  it  was  to  be  considered  as  a  distinct  and  single 
plea,  and  that  it  traversed  an  immaterial  allegation  in 
the  return,  and  was,  therefore,  bad.  And,  per  Erie, 
J.,  that  one  plea,  traversing  the  whole  of  the  allega- 
tion in  the  return,  would  have  been  good.  Per 
Crompton,  J.,  that  the  rule  of  pleading,  which  ad- 
mitted of  the  whole  of  an  allegation  being  put  in  issue 
though  too  much  had  been  alleged,  did  not  apply. 
Jieyina  v.  Dendy,  22  Law  J.  Rep.  (n.s.)  Q.B.  247; 
1  E.  &  B.  829. 

(e)  Devise  by  mmdinitted  Surrenderee. 

The  surrenderee  of  a  copyhold,  who  has  not  been 
admitted,  cannot  by  devise  give  a  legal  title  to  his 
devisee;  and  tlie  devisee  does  not  gain  such  title  by 
admittance;  and  the  case  is  the  same  whether  the 
burrender  was  for  value  or  voluntary.    Matthew  v. 


Osborne,  22  Law  J.  Rep.  (n.s.)  C.P.  241;  13  Com. 
B.  Rep.  919. 

(C)  Fees  and  Fines. 

Where  a  copyhold  estate  is  devised  to  several  as 
joint  tenants,  the  lord  is  bound  to  admit  any  one  of 
thera  to  the  entirety,  and  cannot  refuse  to  do  so  on 
the  ground  that  the  amount  of  fine  claimed  by  him 
is  not  paid.  Regina  v.  the  Lord  of  the  Manor  of 
Wanstead,  23  Law  J.  Rep.  (n.s.)  Q.B.  67. 

By  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18.  s.  95,  every  conveyance  to  the  promoters 
of  an  undertaking  of  copyhold  land  is  to  be  enrolled 
on  the  rolls  of  the  manor,  on  payment  to  the  steward 
of  such  fee  as  he  would  have  been  entitled  to  on  the 
surrenderofthesame  to  a  purchaser,  and  on  enrolment 
the  conveyance  shall  have  thesameefFectasifthelands 
had  been  of  freehold  tenure,  but  until  enfranchise- 
ment the  same  fines,  trusts,  &c,  are  to  be  paid  to  the 
lord  as  before  the  conveyance.  The  96tli^  section 
provides  that  the  promoters  shall  procure  the  lands 
to  be  enfranchised  on  application  to  the  lord,  on  pay- 
ment of  compensation ;  and  in  estimating  such  com- 
pensation, the  loss  in  respect  of  fines,  services,  &c.,  or 
any  other  matters  which  would  be  lost  by  the  vesting 
of  the  lands  in  the  promoters,  shall  be  allowed  for: 
— Held,  on  tlie  conveyance  of  a  copyhold  to  a  railway 
company,  that  the  lord  is  not  entitled  to  a  fine  on 
the  execution  of  the  conveyance  by  the  copyholder 
or  its  enrolment  under  the  95th  section,  or  as  a  part 
of  the  compensation  for  loss  by  the  vesting  of  the 
land  under  the  96th  section.  The  Ecclesiastical 
Commissioners  v.  the  London  and  North- Western 
Rail.  Co.,  23  Law  J.  Rep.  (h.s.)  C.P.  177;  14  Com. 
B.  Rep.  743. 

Tenant  in  fee  of  copyhold  hereditaments  devised 
them  to  E,  M,  and  W  on  certain  trusts.  E  demanded 
admittance:  the  steward  refused  admittance  except 
on  payment  of  a  treble  fine.  Mandamus  granted  to 
admit,  the  right  to  the  fine  accruing  only  by  reason 
of  the  admittance.  Regina  v.  Wellesley,  2  E.  &  B. 
924. 

A,  by  will,  devised  a  copyhold  tenement  to  B,  C, 
and  D,  upon  certain  trusts,  and  appointed  the  trus- 
tees executors,  who  all  proved  the  will,  and  acted 
thereunder.  C  and  D  refused  to  be  admitted  tenants 
of  the  copyhold,  and  by  a  deed  made  between  them 
and  B,  reciting  that  C  and  D  were  desirous  of  releasing 
their  estate  and  interest  in  the  copyhold  to  B,  to  the 
intent  that  B  alone  might  be  admitted  tenant  thereof, 
to  hold  the  same  upon  the  trusts  of  the  will,  C  and 
D  "granted,  released,  and  confirmed"  the  said  copy- 
hold tenement  to  B,  to  the  intent  that  she  might  be 
solely  seised  thereof  B  thereupon  claimed  to  be 
admitted  to  the  entirety  of  the  copyhold,  and  to  pay 
only  a  single  fine.  The  lord  claimed  a  treble  fine : — 
Held,  that  the  deed  should  be  construed  so  as  to 
carry  into  effect  the  intention  of  the  parties,  as  a 
disclaimer  by  C  and  D  of  their  right  to  be  admitted; 
and  that  their  having  acted  in  tlie  trusts  of  tlie  will 
would  not  prevent  its  having  this  operation ;  and  that, 
consequently,  A  became  the  sole  tenant  of  the  copy- 
hold, and  the  lord  was  entitled  only  to  a  single  fine. 
Wellcskij  V.  Withers,  21  Law  J.  Rep.  (n.s.)  Q.B. 
134;  4  k  &B.  750. 

(D)  Forfeitdbe. 
An  act  of  parliament  incorporated  certain  persons 
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as  a  company  for  the  purpose  of  making  a  canal, 
and  gave  them  powers  to  purchase  and  hold  lands 
for  the  purposes  of  the  act ;  it  authorized  persons 
to  "contract    for,   sell   and    convey   their    lands," 
gave   a  form  of  conveyance    "of    all    the    estate, 
right,  title   and  interest"  of  the  person  conveying, 
and   enacted   that  all  such   contracts,   agreements, 
sales,  conveyances  and  assurances  should  be  valid 
to  all  intents,  &c.     S  was  a  tenant  of  copyhold  land, 
a  portion   of  which  was   wanted  for  the  purposes 
of  the  canal;  he  sold  it  to  the  company,  and  executed 
a  conveyance  according  to  the  form  given  by  the  act. 
The  land  was  then  applied  to  the  purposes  of  the 
canal.     On  the  death  of  S  the  lord  made  a  pro- 
clamation for  the  heir  of  S  to  come  in  and  be  ad- 
mitted as  a  tenant  on  the  rolls  of  the  manor.     No 
one  appeared  to  claim   admittance,  and  the  lord 
seized  the  land  qiumsqwe.     He  afterwards  brought 
ejectment  against  the  canal  proprietors,  and  obtained 
jidgment  against  them  on  the  ground  that  the  con- 
veyance under  the  Canal  Act  iad  only  vested  in 
them  an  equitable  estate  in  the  copyhold  land.    He 
then  interfered  to  stop  the  course  of  the  navigation. 
The  canal  proprietors  filed  a  bill  against  him,  pray- 
ing that  the  customary  heir  of  S,  or  such  other  person 
as  the  plaintiffs  might  appoint,  might  be  admitted  to 
the  copyhold  premises,  the  plaintiffs  undertaking  to 
pay  thefineand  fees  upon  such  admission;  andfurther, 
praying  for  a  perpetual  injunction  and  general  relief. 
The  Vice  Chancellor  made  a  decree  directing  that 
the  customary  heir  of  S  (who  had  been  a  party  to  the 
suit)  should  be  admitted   tenant  to   the  copyhold 
premises  in  question,  and  when  admitted  should  hold 
the  same  as  trustee  for  the  plaintiffs  in  the  suit,  and 
the  amount  of  the  fine  was  referred  to  the  Master, 
and  an  injunction  was  granted  as  prayed: — Held, 
that  the  decree  of  the  Vice  Chancellor  was  right. 
Dimes  v.  the  Grand  Junction  Canal  Co.,  3  H.L.  Cas. 
794;  8.  c.  6  Law  J.  Dig.  192. 

Where  a  copyhold  tenant  makes  a  lease  under  a 
licence  from  the  lord,  and  afterwards  is  guilty  of  for- 
feiture, the  lease  continues  to  subsist  as  against  the 
lord ;  and  a  defendant  actually  in  possession  by  re- 
ceipt of  rent,  defending  under  the  Common  Law 
Procedure  Act,  1 8i52,  is  entitled  to  set  up  the  lease  in 
an  action  of  ejectment  by  the  lord.  Clarke  v.  Arden, 
24  Law  J.  Rep.  (n.s.)  C.P.  24;  16  Com.  B.  Rep.  227. 
Qucere — Whether  a  bankrupt  copyholder  can  com- 
mit a  forfeiture.     Ibid. 

Semite — that  a  licence  enures  as  a  lease  between 
the  lord  and  the  lessee.     Ibid. 

(C)  Enfkanohisement — Costs  of  Petition  fok 
Investment. 

A  bishop,  lord  of  a  manor,  enfranchised  certain 
copyhold  lands  held  of  the  manor  under  the  Copy- 
hold Enfranchisement  Act,  and  the  consideration 
money  was  paid  into  court.  A  petition  was  presented 
by  the  bishop  for  the  investment  of  the  money : — 
field,  that  the  Copyhold  Commissioners  had  a  right 
to  appear  at  the  hearing  of  the  petition,  and  that  their 
costs  of  the  petition  and  those  of  the  bishop  were 
payable  out  of  the  consideration  money.  Ex  parte 
the  Bishop  of  Hereford,  21  Law  J.  Rep.  (n.s.)  Chanc. 
t)08;  5  De  Gex  &  Sm.  265. 
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(A)  Books  and  other  Publications. 
(a)  Title  to  the  Copyright. 

There  is  no  copyright  at  common  law  ;  it  is  the 
creature  of  statute.  Jefferys  v.  Boosey  (in  error),  24 
Law  J.  Rep.  (n.s.)  Exch.  81;  4  H.L.  Cas.  815: 
overruling  Jefferies  v.  Boosey  (in  error),  20  Law  J. 
Rep.  (n.s.)  Exch.  354;  8  Exch.  Rep.  580. 

The  statute  8  Ann.  c.  19.  was  passed  to  encourage 
literature  among  British  subjects.  It  does  not  ex- 
tend to  foreigners  resident  abroad  at  the  time  of  the 
publication  of  their  works  in  this  country,  even 
though  such  works  should  be  published  here  before 
they  are  published  abroad.     Ibid. 

In  order  to  give  the  proprietor  of  a  periodical  a 
copyright  in  articles  composed  for  him  by  others  and 
pdid  for  by  him,  under  the  18th  section  of  the  Copy- 
right Act,  5  &  6  Vict.  u.  45,  it  is  not  necessary  that 
there  should  be  an  express  contract  that  he  should 
have  the  property  in  the  copyright.  Sweet  v.  Bermimg, 
24  Law  J.  Rep.  (n.s.)  C.P.  175;  16  Com.  B.  Rep. 
459. 

Therefore,  where  the  proprietors  of  a  periodical 
containing  law  reports  agreed  to  pay  the  reporters 
so  much  per  sheet,  and  no  mention  was  made  as  to 
the  proprietorship  of  the  copyright, — Held,  that  it 
must  be  inferred  that  the  agreement  was  made  on 
the  implied  terms  that  the  copyright  should  be  the 
property  of  the  proprietors,  and  that  they  were, 
therefore,  entitled  to  such  property.     Ibid. 

An  author  agreed  with  a  firm  of  publishers  that 
the  author  should  prepare  a  legal  work  and  correct 
proofs,  &c.  and  the  publishers  should  pay  the  ex- 
penses, and  the  author  and  publishers  should  divide 
the  profits  equally :  if  a  second  or  subsequent  edition 
or  editions  should  be  called  for,  the  author  was  to 
make  all  necessary  alterations,  and  the  publishers 
were  to  print  and  publish  on  the  same  conditions; 
the  account  was  to  be  finally  settled  at  the  end  of 
five  years.  A  first  and  second  edition  were  published. 
One  of  the  publishers  retired  from  the  concern,  and 
a  new  partner  was  taken  in.  One  of  the  new  firm 
became  bankrupt,  and  by  two  instruments  all  the 
interest  of  the  new  firm  in  the  work  and  the  unsold 
copies  of  the  second  edition  were  assigned  for  value 
to  S  &  N.  A  third  edition  was  prepared  by  the  author 
and  published  by  another  publisher,  and  S  &  N  filed 
a  bill  against  the  new  publisher  and  the  author,  pray- 
ing an  injunction  and  other  relief: — Held,  affirming 
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a  decision  of  one  of  the  Vice  Chancellors,  that  the 
agreement  between  the  author  and  the  original  pub- 
lishers was  not  an  assignment  of  the  copyright;  that 
the  agreement  was  of  a  personal  nature,  involving 
mutual  duties  and  obligations,  and  was  not  of  such  a 
nature  as  could  be  assigned  without  the  author's  con- 
sent; and  that  the  Court  would  not  grant  the  injunc- 
tion. Stevens  v.  Benning,  24  Law  J.  Rep.  (n.s.) 
Chanc.l63i  6DeGex,M.  &G.223;  lKay6cJ.168. 

A  foreigner  resident  temporarily  in  England,  pub- 
lished in  England  a  work  for  the  first  time.  A  book- 
seller, being  in  the  course  of  selling  pirated  copies  of 

this  work, Held,  that  the  foreigner  was  entitled  to 

the  usual  injunction  to  restrain  the  bookseller  from 
selling  them.  Ollendorff  ii.  Blaclc,  20  Law  J.  Rep. 
(n.s.)  Chanc.  165;  4  De  Gex  &  Sm.  209. 

The  plaintiff,  who  was  the  author  of  a  guide-book, 
published  the  first  edition  before  the  passing  of  the 
Copyright  Act,  5  &  6  Vict.  c.  45,  which  was  regis- 
tered at  Stationers'  Hall.  Five  subsequent  editions 
were  published  after  that  act,  but  were  not  registered. 
Upon  motion  for  an  injunction  to  restrain  the  de- 
fendant fi-om  publishing  a  book,  which  was  alleged 
to  be  a  piracy  from  the  plaintiff's  work,  it  was  held, 
that  the  plaintiff  could  only  sue  in  respect  of  the 
first  edition  of  his  work,  and  such  parts  of  the  subse- 
quent editions  as  were  contained  in  the  first  edition, 
but  could  not  be  protected  in  respect  of  such  parts 
of  the  subsequent  editions  as  were  new,  without  re- 
gistration under  the  Copyright  Act.  Murray  v. 
Bogue,  22  Law  J.  Rep.  (n.s.)  Chanc.  457;  1  Drew. 
353. 

Held,  also,  upon  comparison  of  the  two  works, 
that  the  defendant  had  not  made  an  unfair  use  of 
the  plaintiff's  book;  and  the  injunction  was  refused. 
Ibid. 

Prints  in  books  containing  letter-press  and  prints, 
the  prints  being  illustrative  of  the  letter-press,  are 
protected  by  the  5  &  6  Vict.  c.  45.  Bogue  v.  HouU 
ston,  21  Law  J.  Rep.  (n.s)  Chanc.  470;  5  De  Gex 
&  Sm.  267. 

The  provisions  of  the  8  Geo.  2.  c.  13.  as  to  the 
date  of  the  publication  and  the  name  of  the  proprie- 
tor being  printed  on  every  print,  apply  only  to  prints 
published  separately,  and  do  not  apply  to  prints 
forming  parts  of  books  made  up  of  prints  and  letter- 
press.    Ibid. 

The  plaintiffs  alleged  that  they  were  the  proprie- 
tors and  pubUshers  of  a  periodical  containing  original 
articles :  that  all  the  articles  had  been  composed  for 
the  use  of  the  plaintiffs  by  persons  employed  by 
them  on  the  terms  that  the  copyright  therein  should 
belong  exclusively  to  the  plaintiflis,  and  should  be 
paid  for  by  them :  that  the  plaintiffs  were  entitled  to 
the  sole  Uberty  of  publishing  the  articles  in  the  said 
periodical,  subject  to  the  provisions  of  the  Copyright 
Act,  and  that  such  articles  were  their  exclusive  pro- 
perty. An  injunction  had  been  granted  ex  parte  to 
restrain  the  piracy  of  one  of  the  articles  in  the  plain- 
tiffs' publication  : — Held,  upon  motion  to  dissolve 
the  injunction,  that  actual  payment  to  the  author  by 
the  publisher  of  a  periodical  was  a  necessary  condi- 
tion to  the  vesting  of  the  copyright  of  any  article  in 
the  publisher,  but  that  the  plaintiflFs  had  sufficiently 
alleged  such  actual  payment.  Jilchardson  v.  GilUrt^ 
20  Law  J.  Rep.  (n.s.)  Chanc.  55.3;  1  Sim.  N.S.  330. 

An  alien  residing  abroad  composed  three  musical 
pieces  in  a  foreign  country,  and  sold  the  copyright  in 


the  country  to  the  plaintiff,  a  British  subject,  who 
published  the  work  in  London.  The  work  was  on 
the  same  day  published  in  Prussia.  On  motion,  in 
a  suit  instituted  by  the  purchaser  of  the  copyright 
against  a  person  who,  without  leave,  published  the 
three  musical  compositions  in  this  country : — Held, 
that  the  publication  was  within  the  Copyright  Act, 
5  &  6  Vict.  c.  45,  and  the  Court  granted  an  injunc- 
tion restraining  the  unauthorized  publication.  Bux- 
ton V.  James,  5  De  Gex  &  Sm.  80. 

Where  the  plaintiff  had  contracted  to  correct  and 
complete,  from  materials  to  be  furnished  by  the  de- 
fendant, a  book  which  the  defendant  expressed  his 
intention  to  write,  and  agreed  also  to  supply  the 
legal  information  connected  with  the  subject,  for 
which  the  plaintiff  was  to  be  paid  a  certain  remune- 
ration, according  to  the  number  of  the  pages  the 
work  might  contain,  the  Court  refused  an  injunction 
to  restrain  the  defendant  from  printing,  publishing, 
or  selling  the  legal  part  of  the  work  (which  the  plain- 
tiff had  contributed)  with  any  material  alteration  or 
omission,  and  also  refused  an  injunction  to  restrain 
the  defendant  from  printing,  publishing,  or  selling 
the  work,  until  he  had  paid  the  plaintiff  the  sum 
agreed  upon  for  his  assistance  and  contribution ;  for 
such  payment  may  be  enforced  at  law,  and  the  title 
to  it  is  not  a  ground  for  the  interposition  of  a  court 
of  equity.     Oox  v.  Cox,  11  Hare,  118. 

Semile unless  there  be  a  special  contract,  either 

express  or  implied,  reserving  to  the  author  a  qualified 
copyright,  the  purchaser  of  a  manuscript  is  at  liberty 
to  alter  and  deal  with  it  as  he  thinks  proper.  Ibid. 
(5)  Actions  and  Suits  for  Infringement  of  Copy- 
right. 

(1 )  When  maintainable. 

Under  the  Copyright  Act,  6  &  6  Vict.  e.  4S,  an 
action  will  lie  at  the  suit  of  the  owner  of  the  copy- 
right in  a  musical  composition,  for  lithographing 
copies  of  it  for  the  private  use  of  the  members  of  a 
musical  society  who  perform  gratuitously,  and  not 
for  the  purpose  of  sale  or  exportation.  Novella  v. 
lMdlow,il  Law  J.  Rep.  (n.s.)  C.P.  169;  12  Com. 
B.  Rep.  177. 

The  5  &  6  Vict.  c.  45.  s.  2.  declares  the  word 
"  copyright"  to  mean  "  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies"  of  any 
book,  and  the  3rd  and  4th  sections  define  the  terms 
for  which  such  copyright  is  to  exist.  The  ISth  sec- 
tion provides  that  if  any  one  print  or  cause  to  be 
printed  either  for  sale  or  for  exportation  any  book 
in  which  there  is  existing  copyright,  such  offender 
shall  be  liable  to  a  special  action  on  the  case : — 
Held,  that  this  provision  does  not  restrict  the  right 
conferred  by  the  previous  sections  of  the  act,  and 
that  the  owner  of  copyright  is  entitled  by  common 
law  to  his  remedy  by  action  for  the  infringement  of 
that  right.     Ibid. 

The  defendants  published  a  monthly  periodical 
professing  to  be  a  digest  of  the  cases  decided  in  the 
courts  during  the  previous  month,  and  inserted, 
among  others,  head  or  marginal  notes  copied  verba- 
tim from  the  pltiintiffs'  publication : — Held,  diasen- 
tiente  Maule,  /.,  that  the  defendants  were  guilty  of 
piracy  under  the  ISth  section  of  the  act — Crovider,  J. 
duUtante  as  to  both  points.  Sweet  v.  Bcnnvinj,  24 
Law  J.  Rep.  (n.s.)  C.P.  1 75;  1«  Com.  B.  Rep.  459. 

The  copyright  of  an  alien  was  sold  to  a  British 
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subject,  who  published  it  in  this  country  in  1844. 
The  copyright  was  infringed  in  1849,  but  the  state 
of  the  law  then  rendered  it  very  doubtful  whether 
the  copyright  was  protected,  and  the  purchaser 
merely  protested  against  the  infringement;  but  in 
1851,  within  a  reasonable  time  after  the  decision  of 
a  case  in  the  Exchequer  Chamber  had  established 
the  general  question  of  copyright  in  an  alien,  he  filed 
his  bill,  and  moved  to  restrain  the  publication  of  the 

pirated  work : Held,  that  there  had  been  no  such 

delay  as  to  disentitle  him  to  an  injunction,  Buxton 
V.  Jamet,  S  De  Gex  &  Sm.  80. 

(2)  Undertahmg  as  to  Damages. 

A  plaintiff  claiming  copyright  in  a  work  by  a  fo- 
reigner and  assigned  to  him,  obtained  an  injunction 
on  giving  an  undertaking  to  abide  by  any  order  the 
Court  might  make  respecting  damages  the  defendant 
might  sustain  by  reason  of  the  injunction.  The 
House  of  Lords  (after  conflicting  decisions  in  the 
courts  of  law)  decided,  that  a  party  in  the  situation 
of  the  plaintiff  in  this  suit  had  no  title  to  copyright; 
and  the  injunction  was  dissolved  without  opposition. 
The  defendant  moved  for  an  inquiry  as  to  damage, 
but  one  of  the  Vice  Chancellors  refused  it,  and 
merely  dismissed  the  bill  with  costs,  refusing  the 
plaintiff's  motion  to  dismiss  without  costs : — Held, 
upon  appeal,  overruUng  part  of  the  judgment  of  the 
Vice  Chancellor,  that  the  defendant  was  entitled  to 
an  inquiry  what,  if  any,  damage  he  had  sustained. 
Novella  v.  James,  24  Law  J.  Rep.  (n.s.)  Chanc.  Ill; 
5  De  Gex,  M.  &  G.  876. 

(B)  Dramatic  and  Musical  Pieces. 

[See post,  (E)  Entry  on  Register  at  Stationers' Hall.] 

By  the  3  &  4  Will.  4.  c.  15.  s.  2;  persons  repre- 
senting dramatic  pieces  without  the  consent  in  writing 
of  the  author  are  made  liable  to  certain  penalties: — 
Held,  that  the  consent  need  not  be  in  the  hand- 
writing of  the  author,  and  may  be  given  by  any 
agent  having  due  authority.  If  not  limited  in  its 
terms,  it  may  apply  as  well  to  dramas  composed 
after  it  was  given,  as  to  those  which  were  then  in 
existence.  Morton  v.  Copelcmd,  24  Law  J.  Rep. 
(N.S.)  C.P.  169;  16  Com.  B.  Rep.  517. 

The  plaintiff  was  a  member  of  the  Dramatic  Au- 
thors' Society,  which  published  prospectuses  and 
rules  announcing  that  leave  might  be  obtained  from 
the  secretary  to  represent  the  pieces  belonging  to 
the  members  at  certain  prices  mentioned  in  a  list, 
and  that  lists  should  be  published  from  year  to  year 
containing  the  names  of  the  new  pieces.  In  1849, 
the  secretary  of  the  society  gave  the  defendant  leave 
in  writing,  signed  by  himself,  to  play  "  dramas  be- 
longing to  the  authors  forming  the  Dramatic  Au- 
thors' Society,  upon  his  punctual  transmission  of  the 
monthly  bills,  and  payment  of  the  prices  for  the 
performances  of  such  dramas."  In  1854,  the  defen- 
dant performed  three  pieces  of  the  plaintiff's  which 
were  composed  after  1849,  and  had  never  been  pub- 
lished in  an  annual  list,  the  society  having  neglected 
to   continue  the   publication  of  annual  lists  since 

1846: Held,  that  the  defendant  was  not  liable  to 

penalties;  that  the  document  given  by  the  secretary 
in  1849  amounted,  under  the  circumstances,  to  a 
"  consent  in  writing  of  the  author" ;  that  it  applied 
to  dramas  which  might  be  composed  by  the  plaintiff 
after  its  date  as  well  as  those  composed  before ;  and 


that  the  condition  on  which  it  was  given  was  a  con- 
dition subsequent  and  not  precedent.     Ibid. 

Semble,  per  Maule,  J.,  that  if  the  plaintiff  had 
been  entitled  to  bring  the  action  for  penalties,  he 
would  not  have  lost  his  right  by  accepting  money 
paid  under  the  agreement.     Ibid. 

(C)  Prints  and  Engravings. 
The  proprietor  of  a  foreign  print  cannot  claim 
copyright  therein  under  the  International  Copyright 
Act  (7  &  8  Vict.  c.  12)  unless  the  date  of  publication 
and  name  of  the  proprietor  are  engraved  on  the 
plate  and  printed  on  the  print,  as  required  by  the 
8  Geo.  2.  c.  13,  Avanyo  v.  Mudie,  10  Exch.  Rep. 
203. 

(D)  Designs. 

By  6  &  7  Vict.  c.  65,  a  limited  copyright  is  granted 
for  "  any  new  or  original  design  for  any  article  of 
manufacture  having  reference  to  some  purpose  of 
utility,  so  far  as  such  design  shall  be  for  the  shape  or 
configuration  of  such  article,"  provided  such  design 
is  registered.  Rogers  v.  Driver,  20  Law  J,  Rep. 
(N.s.)  Q.B.  31 ;  16  Q.B.  Rep.  102. 

A  newly-invented  brick,  the  utility  of  which  con- 
sisted in  its  being  so  shaped  that  when  several  bricks 
were  laid  together  in  building,  a  series  of  apertures 
was  left  in  the  wall  by  which  the  air  was  admitted 
to  circulate,  and  a  saving  in  the  number  of  bricks 
required  was  effected,  is  a  design  capable  of  being 
registered  under  the  above  statute.     Ibid. 

Semble — that  where  the  invention  is  the  subject  of 
a  patent  it  may  still  be  registered  under  the  Copy- 
fight  of  Designs  Act.     Ibid. 

A  design  was  registered  for  a  new  ventilator, 
consisting  of  an  oblong  pane  of  glass  fixed  in  a 
frame,  which  was  inserted  into  an  ordinary  window 
frame,  and  was  hinged  at  the  top  so  as  to  open  and 
admit  the  air  by  means  of  a  screw  acted  upon  by 
cords  passing  over  its  head,  and  having  a  half  pane 
of  glass  fixed  in  the  lower  portion  of  the  frame  in 
which  the  ventilating  frame  moved,  so  as  to  prevent 
a  downward  draught.  The  claim  of  the  inventor 
was  stated  to  be  for  the  general  configuration  and 
combination  of  the  parts,  none  of  which  if  taken 
per  se  and  apart  from  the  purposes  thereof  were 
new  or  original : — Held,  that  this  was  not  a  design 
for  the  shape  and  configuration  of  an  article  of  manu- 
facture within  the  6  &  7  Vict.  u.  65,  and  therefore 
not  the  subject  of  registration.  Megina  v.  Bessell, 
20  Law  J.  Rep,  (N.s.)  M.C.  177  ;  16  Q.B.  Rep. 
810. 

A  conviction  for  the  infringement  of  such  a 
registered  design  was  quashed  for  want  of  jurisdiction. 
Ibid. 

The  Copyright  of  Designs  Act,  5  &  6  Vict. 
c.  100.  s.  4.  excludes  from  the  protection  of  the  act 
the  proprietor  of  any  registered  design  applied  to  an 
article  of  manufacture,  unless  every  such  "  article  of 
manufacture"  published  by  him  has  thereon  the 
letters  "  Rd."  One  class  of  articles  of  manufacture 
mentioned  in  the  statute  is  "paper-hangings." 
According  to  the  usage  of  the  trade,  paper-hangings 
are  sold  for  the  purpose  of  papering  rooms,  in  lengths 
of  twelve  yards,  but  it  is  also  the  practice  of  manu- 
facturers to  sell,  or  otherwise  issue  in  the  way  of 
their  trade,  patterns  of  paper-hangings  in  pieces  of 
twenty-seven  inches  long,  cut  off  from  the  lengths 
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of  twelve  yards,  and  where  the  design  ig  a  registered 
one,  the  practice  is  almost  universal  of  marking  with 
the  letters  "Rd."  each  of  these  pattern  pieces: — 
Held,  that  such  patterns  were  an  "  article  of  manu- 
facture "  within  the  meaning  of  the  statute,  and 
that  a  proprietor  who  had  issued  them  to  the  trade 
without  such  mark  was  not  entitled  to  recover 
against  a  party  who  had  imitated  the  design,  Ztis- 
sentiente  Coleridge,  J.  Heywood  v.  Potter,  22 
Law  J.  Rep.  (n.s.)  Q.B.  133;  1  E.  &  B.  439. 

The  owner  of  a  design,  before  it  had  been  applied 
to  any  fabric  or  been  registered,  exhibited  it  to  his 
customers  in  his  place  of  business  for  the  purpose  of 
soliciting  orders  in  respect  of  goods  to  which  it  was 
to  be  applied.  Whether  this  amounted  to  a  publi- 
cation of  the  design  within  the  Designs  Copyright 
Act,  S  &  6  Vict.  c.  100 — qucere.  Dalglishy.Jarvie, 
20  Law  J.  Rep.  (n.s.)  Chanc.  475. 

(E)  Entkt  ow  Reqister  at  Stationbbs'  Hall. 

To  entitle  any  one  but  the  author  of  a  literary 
work  to  register  it  at  Stationers'  Hall  pursuant  to 
the  5  &,  6  Vict.  c.  45.  s.  13,  there  must  be  an  absolute 
assignment  of  the  copyright.  An  entry  having  been 
improperly  made  on  the  register,  the  Court  granted 
a  rule  to  "  vary  or  expunge  it."  Sx  parte  Bastow, 
U  Com.  B.  Rep.  31. 

C  brought  an  action  against  D  for  publishing 
three  pieces  of  music  alleged  to  be  copyright  of 
C.  Before  the  action  three  entries  had  been  made 
in  the  registry  at  Stationers'  Hall,  kept  under  5  &  6 
Vict.  c.  46.  s.  11.  These  entries  as  they  stood 
would  afford  primd  facie  evidence  of  C's  copyright 
in  the  three  pieces.  D  obtained  a  rule  nisi  to 
expunge  or  vary  those  entries.  It  was  obtained  on 
an  affidavit,  by  which  it  appeared  that  D  claimed  no 
copyright  in  the  airs  himself,  but  that  his  case  was 
that  they  were  old  pieces,  and  that  the  persons  who 
on  the  entries  professed  to  be  the  authors  were  not 
really  the  authors;  and  the  affidavit  deposed  to 
information  and  belief  as  to  facts,  which,  if  true, 
proved  that  the  pieces  were  older  than  the  supposed 
authors.  The  counsel  for  C  refused  to  consent  not 
to  use  these  entries  on  the  trial.  The  Court 
declined  to  expunge  the  entries,  but  enlarged  the 
rule  till  the  trial  of  an  issue  to  determine  the 
question  of  copyright  in  which  C  should  be  plaintiff, 
and  on  the  trial  the  entries  should  not  be  used; 
proceedings  to  be  stayed  in  the  mean  time.  Ex  parte 
Davidson,  2  E.  &  B.  677. 

(F)  Assignment  of. 

The  defendant  having  been  applied  to  by  the 
plaintiff  for  permission  to  publish  a  work,  wrote  to 
him  as  follows :  "  You  formerly  made  me  an  offer 
of  50?.  for  the  exclusive  right  of  publishing  for  ten 
years  Captain  M's  work,  '  Monsieur  Violet,'  which 
offer  I  accepted,  and  wrote  to  you  to  that  effect.  I 
possess  bnt  few  of  the  copyrights  of  the  earlier 
portions  of  Captain  M's  works,  and  they  are  many 
of  them  published  in  a  cheap  edition.  I  will  let 
you  know  in  a  few  days  those  of  the  works  that 
belong  to  me  that  I  feel  disposed  to  offer  to  you.  In 
the  mean  time,  I  shall  be  glad  to  know  if  you 
received  my  last  letter,  accepting  your  offer  for 
'  ^Monsieur  Violet,'  and  if  not  whether  you  still  hold 
the  same  proposal."  The  5QI.  was  afterwards  paid, 
for  which  the  defendant  gave  a  receipt  to  the  plain- 


tiff, expressed  to  be  "for  permission  to  publish  Cap- 
tain M's  work,  '  Monsieur  Violet,'  so  long  as  the 
copyright  may  endure,  that  right  to  be  exclusively 
his  own  for  ten  years"  : — Held,  that  this  amounted 
to  an  express  warranty  by  the  defendant  that  he  had 
the  title  to  the  copyright  in  question.  Simms  v. 
Mamjat,  20  Law  J.  Rep.  (n.s.)  Q.B.  454;  17Q.B. 
Rep.  281. 

Prior  to  the  above  transaction.  Captain  M,  by  an 
instrument  in  writing,  not  sealed  or  attested  so  as  to 
pass  the  legal  copyright,  agreed  to  assign  the  copy- 
right in  '  Monsieur  Violet'  to  R  B  for  300?.,  with  a 
stipulation  that  a  deed  of  assignment  of  the  copy- 
right should  be  executed.  The  300?.  was  duly  paid 
by  R  B  : — Held,  that  the  effect  of  this  was  to  vest 
the  equitable  copyright  in  R  B,  who  would  be 
entitled  to  a  decree  for  a  specific  performance  of  the 
contract,  and  that  the  plaintiff  was  consequently 
entitled  to  succeed  upon  issues  denying  the  defen- 
dant's title  to  grant  the  copyright,  and  alleging  that 
R  B  was  equitably  the  proprietor  thereof,  and  had 
the  sole  right  to  grant  permission  to  publish.     Ibid, 

An  assignment  of  copyright  by  a  foreigner  resident 
abroad  to  another  foreigner  resident  abroad,  valid 
according  to  the  law  of  the  country  where  it  was 
made,  will  not  give  to  the  assignee  a  title  in  this 
country  to  copyright  in  the  unpublished  work  of 
which  he  is  assignee,  so  that  he  can  transfer  it  by 
assignment  to  an  Englishman,  though  such  last- 
mentioned  assignment  may  be  executed  with  all  the 
forms  required  by  the  laws  of  this  country.  Jeffei^s 
V.  Boosey,  24  Law  J.  Rep.  (n.s.)  Exch.  81 ;  4  H.L. 
Cas.  815  :  overruling  Boosey  v.  Jefferies  (in  error), 
20  Law  J.  Rep.  (n.s.)  Exch.  354;  8  Exeh.  Rep,  580, 

Qucere — whether  there  can  be  a  partial  assignment 
of  copyright.     Ibid. 


CORONER, 

[Compensation  to,  see  CousTy.] 


CORPORATION. 

[See  Company — Municipal  Corpoea»ion.] 


COSTS,  AT  LAW. 

[In  particular  cases,  see  Arbitration — Attor- 
ney AND  Solicitor — Bankruptcy — Company — 
Ejectment  —  Error  —  Execution — Executors 
AND  Administrators  —  Mandamus  —  Practice, 
New  Trial — Patent — Quo  Warranto.] 

(A)  In  general. 

(a)  By  and  against  the  Crown. 

{b)  Concurrent  Proceedings  at  Law  amdim 


( c )  Motions  amd  Rules. 

(1)  Generally. 

(2)  BuU  making  Judge's  Order  a  Rule 

of  Court, 
{d)  Meaning  of  Words   "On  Payment  of 

Costs'"  iM  Judge's  Order. 
(e)  Appeal  from  County  Court, 
if)  Actions  by  Paupers. 
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((/)  "  Full  Costs"  under  17  Car.  2.  c.  17. 
(h)  Special  Case  wiihtmt  Pleadhiffs. 
(i)  £emwrrer. 

(B)  Plaintiff's  Eisbt  to. 
(a)  Certificate. 

(1)  To  deprive  Plaintiff  of  Costs. 
(  2 )  To  give  Plaintiff  his  Costs. 
( Zi)  Recovery  by  Verdict  of  less  than  40s. 
(c)   Operation  of  the  County  Court  Acts  and 
other  Inferior  Cowrts. 
{\)  In  general. 
( 2  )   Where  Title  in  Question. 
(3  )  Balamce  of  Account\see post,  (9)]. 
( 4 )  Judgment  by  Default, 
(a)  Several  Plaintiffs  and  Defendants 

[see  post,  (6)]. 
( 6 )  Concuarent     Jurisdiction  —  Hesi- 

deuce  and  Place  of  Business. 
( 7  )  Officers  of  the  Court. 
(  8  )  Tender  and  Payment  into    Court 

[see  post,  (9).] 
(  9 )  Amount  recovered. 

(10)  Judge's  Order  for  Costs. 
(\)  In  what  Cases. 

(ii)   Whether  discretionary  or  im- 
perative <m  Judge  to  gratit. 
(iii)  Application  for. 
(iv)  Appeal  from  Judge's  Decii-ion. 

(11)  Suggestion,  on  the  Moll. 
( i )   When  necessary. 

(ii)  Affidavit;  necessary  Averments. 

(C)  Defendant's  Right  to. 

For  not  proceeding  to  Trial. 
( 6 )  On  Disccmtinuartce. 
(c)  Feigned  Issue, 


m 


(E) 


Security  for  Costs. 

a)  Applicaiicm  foi\ 

b)  Discharge  of  Order  for. 

c )  Residence  Abroad. 

d)  Foreigners. 

e )  Inwlvents. 

f)  Felons  under  Seaienoe. 

Tax:ation  of  Costs. 

a)  Notice  of  Taxation. 

b )  Scale  of  Taxation. 

c)  Costs  m  the  Cause. 

d)  Several  Issues. 

e)  Several  Defendants. 

f)  Two  Plaintiffs  suing  by  one  Attorney. 

g)  Evidence  occa^oned  by  Negligence, 
h)  Search  for  Documents. 

i )  Notice  of  Action,  and  to  admit. 
J)  ~' 


(A)  In  general. 

(a)  By  and  against  the  Crown. 

[See  stats.  16  &  17  Vict.  c.  107.  =.  263,  and 
18  &  19  Vict.  c.  90.] 

Refusal  of  the  House  of  Lords  to  award  costs 
against  the  Crown.  State  of  the  authorities  regard- 
ing the  rule  that  the  Crown  neither  pays  nor  receives 
costs.  The  Lord  Advocate  v.  Hamilton,  1  Macq. 
H.L.  Cas.  46. 

Digest,  1850—1855. 


(b)  Concurrent  Proceedings  at  Law  and  in  Equity. 
Proceedings  having  been  taken  in  a  court  of  law 
and  in  equity  in  respect  of  the  same  subject-matter, 
the  plaintiff  was  put  to  his  election  by  an  order  of 
the  Court  of  Chancery,  and  elected  to  proceed  with 
his  claim  there.  A  Judge  at  chambers  having 
made  an  order  for  the  payment  by  the  plaintiff  of 
the  costs  of  the  action, — the  Court  ordered  it  to  be 
rescinded;  holding  that  the  defendant's  remedy,  if 
any,  was  by  application  to  the  Court  of  equity. 
V.  Sadd,  16  Com.  B.  Rep.  26. 


(c)  MotioTis  and  Rules. 
(1)  Generally. 
[See  Reg.  Gen.  Hil.  term,  1853, 1. 137,  23  Law 
J.  Rep.  (n.s.)  xvii;  1  E.  &  B.  App.  xxiv.] 

(2)  Rule  making  Judge's  Order  a  Rule  of  Court. 

[See  Reg.  Gen.  Hil.  term,  1853,  r.  159,  22  Law 
J.  Rep.  (n.s.)  xvii;  1  E.  &  B.  App.  xxvi.] 

F  obtained  a  Judge's  order  directing  G  to  deliver 
up  the  draft  or  drafts  of  a  will,  and  as  G  did  not 
deliver  all  the  drafts  which  P  thought  G had, F  made 
the  Judge's  order  a  rule  of  court,  on  an  affidavit  that 
the  order  had  been  served  on  G,  and  disobeyed;  the 
rule,  therefore,  was  drawn  up  directing  G  to  pay 
the  costs  of  making  the  order  a  rule : — Held,  that  G, 
on  his  satisfying  the  Court  that  he  had  delivered  all 
the  drafts  of  the  will  in  his  possession  or  power,  was 
entitled,  though  no  demand  had  been  made  for  the 
costs,  to  have  rescinded  so  much  of  the  rule  of  court 
as  ordered  him  to  pay  the  costs  of  making  the  order  a 
rule  of  court.  In  re  Fa/rrant,  21  Law  J.  Rep. 
.(n.s.)  Q.B.  272;  I  Bail.  C.C.  64. 

Costs  of  making  a  Judge's  order  a  rule  of  court. 
Crowther  v.  Crowther,  16  Com.  B.  Rep.  177. 

{d)  Meaning  of  Words  "  on  Payment  of  Costs" 
in  Judge's  Order. 

On  the  19th  of  March  previously  to  the  Surrey 
^Spring  Assizes,  the  defendants  obtained  a  Judge's 
order,  in  substance  as  follows: — That  the  plaintiff 
should  shew  the  defendants  certain  letters  within  ten 
Klays,  and  that  the  defendants  should  be  at  liberty  to 
take  copies;  that  if  the  plaintiff  should  not  be  able 
to  produce  the  letters  he  should  make  an  affidavit 
to  that  effect  within  ten  days,  and  that  in  default 
thereof  all  further  proceedings  be  stayed  till  pay- 
ment; that  the  venue  be  changed  to  Middlesex,  on 
payment  of  costs,  become  fruitless  by  such  change  of 
venue;  and  that  the  time  for  inspection  under  the 
order  of  the  13th  of  March  be  also  enlarged  for  ten 
days.  The  venue,  not  having  been  changed  by  the 
defendants,  was  afterwards  changed  by  the  plaintiff: 
— H«ld,  that  the  defendants  were  liable  to  pay  the 
costs,  which  had  become  fruitless  by  the  change  of 
venue,  th,e  words  "upon  payment  of  costs"  being, 
under  the  circumstances  of  the  case,  words  of  agree- 
ment and  not  words  of  condition.  Horton  v.  the 
Westminister  ImprovcTnent  Commissioners,  21  Law 
J.  Rep.  (n.s.)  Exch.  326;  7  Exch.  Rep.  911. 

(c)  Appeal  from  Comity  Cowt. 

In  appeals  from  county  courts  brought  in  the  Court 

of  Exchequer,  the  successful  party  in  the  appeal  will, 

as  a  general  rule,  have  costs.  Robinson  v.  Lawrence, 

21  Law  J.  Rep.  (n.s.)  Exch.  36;  7  Exch.  Rep.  123 
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In  appeal  from  the  county  courts  into  the  Court 
of  Exchequer,  the  appellant  will  have  costs,  if  the 
decision  below  be  reversed.    Hvmt  v.  Wray,  21  liaw 
J.  Rep.  (K.S.)  Exch.  37;  7  Exch.  Rep.  125. 
(f)  Actionshy Paupers. 

[See  Reg.  Gen.  Hil.  term,  1853,  rr.  121,  122, 
22  Law  J.  Rep.  (s.s.)  xvi;  1  E.  &  B.  App.  xxii.] 

A  plaintiff,  who  applies  to  the  Court  to  compel 
his  attorney  to  repay  him  the  amount  of  the  costs 
of  the  day  which  he  had  been  forced  to  pay,  as  he 
alleged,  by  reason  of  the  misconduct  of  the  attorney, 
is  not  privileged,  by  reason  of  his  suing  infcrmd 
pauperis^  from  having  to  pay  the  costs  of  the  motion, 
if  the  rule  is  discharged.  Bell  v.  the  Port  of  London 
Assva-ance  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  72. 

The  defendant,  in  June  1853,  retained  the  plain- 
tiff, an  attorney,  to  conduct  an  action  for  him,  and 
in  July  obtained  an  order  to  sue  in  formd  pauperis. 
On  the  8th  of  December  an  order  for  dispaupering 
him  was  obtained  from  the  Master  of  the  Rolls,  who 
ordered  it  to  relate  back  to  the  31st  of  October,  at 
which  time  the  defendant  became  possessed  of  pro- 
perty on  the  death  of  his  father.  The  defendant 
whilst  the  pauper  order  was  in  force  had  stated  to 
the  plaintiff  that  he  would  pay  his  costs  on  his 
father's  death  : — Held,  that  as  the  dispaupering 
order  only  related  to  the  litigating  parties  and  not 
to  their  attorney,  the  plaintiff  was  not  entitled  to 
claim  from  the  defendant  payment  of  the  costs  in- 
curred between  the  31  st  of  October  and  the  8th  of 
December;  that  the  defendant's  promise  to  pay  the 
same  was  nudjwni  padtum,  and  that  the  plaintiff  was 
not  entitled  to  be  paid  his  charges  for  copying,  nor 
for  counsel's  fees  which  he  had  not  paid.  Holmes 
V.  Penney,  23  Law  J.  Rep.  (n.s.)  Exch.  132;  9 
Exch.  Rep.  584. 

A  plaintiff,  suing  im,  formA pauperis,  who  recovers 
a  verdict  exceeding  hi.  and  obtains  a  certificate  for 
his  costs,  is  only  entitled  to  recover  from  the  defen- 
dant such  costs  as  he  has  paid  or  is  liable  to  pay;  he 
cannot  be  allowed  in  taxation  any  fees  to  counsel  or 
attorney,  as  he  is  not  liable  to  pay  such  fees  under 
the  11  Hen.  7.  >;.  12.  and  the  121st  of  the  General 
Rules  of  Hilary  term,  1853.  Dmchy  v.  the  Great 
Northern  Rail.  Co.,  24  Law  J.  Rep.  (n.a.)  Q.B.25; 
4  E.  &  B.  341. 

{g)  "FvU  Costs,'' under  17  Car.  2.  c.  17. 

The  term  "full  costs,"  which  occurs  in  the  1 7 
Car.  2.  c.  17.  o.  3,  has  the  same  meaning  as  ordinary 
"  costs."  In  an  action  of  replevin,  in  respect  of  a 
distress  for  arrears  of  a  rent-charge,  both  the  plaintiff 
and  the  defendants  had  taken  down  the  record  for 
trial,  and  the  defendants  obtained  a  verdict: — Held, 
that  under  the  17  Car.  2.  c.  7,  which  gives  "full 
costs"  to  successful  defendants  in  replevin,  the  de- 
fendants were  entitled  to  ordinary  costs  only,  and 
that  they  were  entitled  to  the  costs  of  taking  down 
the  record,  but  not  to  the  costs  of  making  the  dis- 
tress. Jamieson  v.  Trevelyan,  24  Law  J.  Rep.  (b.s.) 
Exch.  74;  10  Exch.  Rep.  748. 

{h)  Special  Case  wiffiovi  Pleadings. 

Where,  in  a  special  case  without  pleadings  under 
the  Common  Law  Procedure  Act,  1852,  the  plaintiff 
succeeds  as  to  a  part  only  of  his  claim,  and  the  de- 
fendant as  to  the  residue,  the  plaintiff  is  entitled  to 


the  general  costs  of  the  action,  and  the  defendant 
to  so  much  as  he  can  satisfy  the  Master  was  ex- 
clusively expended  upon  that  part  of  the  case  upon 
which  he  succeeded.  Elliott  v.  Bishop,  24  Law  J. 
Rep.  (N.s.)  Exch.  33;  10  Exch.  Rep.  622. 

(i)  Demurrer. 
[See  AlUy  v.  Dale,  post,  (B)  (c)  (9).] 
Under  the  3  &  4  Will.  4.  c.  42.  s.  84.  the  party 
who  is  successful  upon  a  demurrer  is  entitled  to  a 
judgment  for  his  costs  irrespective  of  the  termination 
of  the  suit;  and  where  such  judgment  had  been 
given  for  the  plaintiff  prior  to  the  trial  of  the  issues 
in  fact,  the  withdrawal  of  a  juror,  with  an  agreement 
that  no  further  action  was  to  be  brought,  was  held 
to  be  no  waiver  of  the  plaintiff's  right  to  these  costs. 
Bentley  v.  Dawes,  23  Law  J.  Rep.  (r.s.)  Exch.  279; 
10  Exch.  Rep.  347. 

(B)  Plaintiff's  Rioht  to. 

{a)  Certificate. 

(1)  To  deprive  Plaintiff  of  Costs. 

A  certificate  to  deprive  the  plaintiff  of  costs  under 
the  43  Eliz.  c.  6.  s.  2.  is  inoperative  if  granted  after 
final  judgment,  and  it  makes  no  difference  that  at 
the  time  of  granting  the  certificate  the  amount  of 
costs  has  not  been  inserted  in  the  judgment  book. 
The  Court  will,  nevertheless,  under  particular  cir- 
cumstances, give  effect  to  the  certificate  by  setting 
aside  the  judgment.  Lyons  v.  Hyman,  20  Law  J. 
Rep.  (n.s.)  Exch.  1 ;  5  Exch.  Rep.  749. 

(2)  To  give  Plaintiff  his  Costs. 

Under  the  9  &  10  Vict.  c.  95.  s.  129.  (the  County 
Courts  Act)  a  Judge  of  a  superior  court  may  certify 
for  costs  at  any  time  before  the  costs  are  taxed. 
Tharratt  v.  Trevor,  20  Law  J.  Rep.  (h.8.)  Exch. 
189;  6  Exch.  Rep.  187. 

The  Court  will  not  lay  down  any  rule  to  regulate 
the  discretionary  power  as  to  certifying  for  coats, 
which  is  given  by  the  13  &  14  Vict.  c.  61.  ».  12.  to 
the  Judge  who  tries  the  cause.  Palyner  v.  Richards, 
20  Law  J.  Rep.  (n.s.)  Exch.  323;  6  Exch.  Rep. 
335. 

Where  a  plaintiff  recovers  51.  as  damages  in  an 
action  of  tort  in  a  superior  court,  a  Judge  may 
certify  for  costs,  under  the  13  &14  Vict.  c.  61.  s.  12. 
Garly  v.  Harris.  21  Law  J.  Rep.  (k.s.)  Exch.  ICO; 
7  Exch.  Rep.  591. 

Under  the  City  of  London  Small  Debts  Acts,  l.v 
Vict.  c.  Ixxvii.  ss.  119,  120,  and  121,  in  actions  on 
contract,  where  less  than  20/.  is  recovered,  the  certi- 
ficate of  the  Judge  must  be  granted  at  the  trial ;  but 
where  the  recovery  is  of  a  sum  between  20/.  and  50/. 
the  certificate  may  be  granted  at  any  time.  Chaplin 
r.  Levy,  23  Law  J.  Rep.  (s.s.)  Exch.  200;  9  Exch. 
Hep.  673. 

(b)  Recovery  hy  Verdict  of  less  Hum  40». 
[See  X'OSt,  (c)  (1),  (4)  and  (9).] 
The  first  count  charged  the  defendants  with  da- 
maging a  party-wall  by  excavating  it,  and  overload- 
ing it.  Plea,  as  to  the  overloading,  not  guilty ;  and 
as  to  the  excavating,  payment  of  30/.  into  court. 
Replication,  damages  ultra.  At  the  trial,  the  verdict 
was  entered  for  the  plaintiff,  damages  2,000/.,  costs 
40« ,  subject  to  the  award  of  an  arbitrator,  to  whom 
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tlie  cause  was  referred  on  the  usual  terms,  but  with- 
out power  to  certify  for  costs  under  the  3  &  4  Vict. 
e.  24.  8.  2,  and  he  directed  the  verdict  to  be  entered 
for  the  plaintiff  on  the  first  issue,  with  205.  damages, 
and  for  the  defendant  on  the  second  : — Held,  that 
the  plaintiff  had  recovered  by  verdict  less  than  iOs. 
damages,  and  that,  therefore,  the  3  &  4  Vict.  c.  24. 
a.  2.  applied,  and  deprived  him  of  costs.  Heid  v. 
Ashhy,  22  Law  J.  Rep.  (n.s.)  C.P.  215;  13  Com.  B. 
Eep.  897. 

In  an  action  of  trespass  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  award  of  an  arbitrator, 
who  was  to  have  the  powers  of  a  Judge  at  Nisi 
Prius,  and  to  enter  the  verdict  as  he  thought  fit. 
He  entered  it  for  the  plaintiff,  with  less  damages 
than  40«.  and  did  not  certify : — Held,  that  this  was 
a  recovery,  by  the  verdict  of  a  jury,  within  the 
meaning  of  the  3  &  4  Vict.  c.  24.  s.  2  ;  and  the 
plaintiff  was  therefore  entitled  to  no  costs.  Cooper 
v.  Pegg,  24  Law  J.  Rep.  (n.s.)  C.P.  167. 

(e)  Operation  of  the  Cownty  Court  Acts  and  other 
Inferior  Courts. 

(1)  In  general. 
Plaintiff  sued  in  trespass  in  the  Supreme  Court  of 
the  Island  of  Jamaica,  laying  his  damages  at  3,0002. 
a  sum  above  the  limit  of  the  jurisdiction  of  the  local 
Courts  in  the  island,  constituted  by  the  Jamaica 
Act,  5  Vict.  c.  26,  and  recovered  a  verdict  for  403. : 
— Held,  first,  that  the  sum  recovered  by  the  verdict 
and  sanctioned  by  the  judgment,  and  not  the  sum 
laid  in  the  declaration,  was  the  test  to  be  applied,  to 
ascertain  the  right  to  sue  in  the  Supreme  Court,  and 
to  entitle  the  plaintiff  to  Supreme  Court  costs.  Se- 
condly, that  the  plaintiff  having  recovered  by  the 
verdict  a  sum  not  exceeding  40«.,  he  was  not  entitled 
to  more  costs  than  damages,  and  the  judgment  of 
the  Court,  giving  Supreme  Court  costs,  reversed. 
Emery  v.  Binm,  7  Moore,  P.C.C.  195. 

(2)  Where  Title  in  Question. 

Where  to  an  action  of  trespass  qua/re  claumm 
fregit  the  defendant  pleaded  "not  possessed,"  but 
no  question  of  title  in  fact  came  in  question : — Held, 
that  the  jurisdiction  of  the  county  court  was  not 
ousted.  Latham,  f.Speddmg,  20LawJ.Rep.  (n.s.) 
Q.B.  302;  17  Q-B.  Rep.  440. 

(3)  Balance  of  Account. 

{See  post,  (9)  Amount  Recovered.] 

(4)  Judgment  hy  Defamlt. 

The  e:(ception  in  the  11th  section  of  the  County 
Courts  Extension  Act,  13  &  14  Vict.  c.  61,  as  to 
costs  in  the  case  of  judgment  by  default,  applies  to 
interlocutory  as  well  as  to  final  judgment  by  default. 
Glyrnie  v.  Roberts,  23  Law  J.  Rep.  (n.s.)  Exch. 
64;  9  Exch.  Rep.  253. 

Where  a  plaintiff  in  an  action  of  contract,  after 
judgment  on  demurrer,  recovers  less  than  20i.  on  an 
inquisition  of  damages,  he  is  deprived  of  his  costs  by 
the  13  &  14  Vict.  c.  61.  s.  11,  the  case  not  coming 
under  the  exception  as  to  judgment  by  default. 
Prem  v.  Sqmre,  20  Law  J.  Rep.  (n.s.)  C.P.  175; 
10  Com.  B.  Rep.  912;  2  L.  M.  &  P.  P.C.  346. 

Quimre — whether  the  word  "verdict"  in  the  12th 
section  of  the  13  &  14  Vict.  c.  61.  means  a  verdict 
at  the  trial  of  the  cause  only,  or  includes  a  verdict 


on  a  writ  of  inquiry — see  Heed  v.  Shruisole,  18  Law 
J.  Rep.  (H.S.)  C.P.  225.     Ibid. 

(5)  Several  Plaintiffs  and  Defendants. 

ISee  post,  (6).} 

(6)  Concurrent  Jwrisdiction — Residence  and  Place 
of  Business. 

Where  one  of  several  plaintifl^s  dwells  beyond 
twenty  miles  from  the  defendant,  the  superior 
courts  have  concurrent  jurisdiction  with  the  county 
court,  under  the  9  &  10  Vict.  c.  96.  s.  128,  and  the 
plaintiffs  will  be  therefore  entitled  to  costs  under  the 
13  &  14  Vict.  c.  61,  notwithstanding  less  than  '201. 
is  recovered.  Hickie  v.  Salomo,  21  Law  J.  Rep. 
(n.s.)  Exch.  271 ;  8  Exch.  Rep.  69. 

Where  some  only  of  several  defendants  reside 
within  the  jurisdiction  of  the  county  court  within 
which  the  cause  of  action  arose,  the  superior  courts 
have  concurrent  jurisdiction  with  the  county  court 
within  the  meaning  of  the  128th  section  of  the 
9  &  10  Vict.  c.  95.  For  this  purpose  the  persons 
who  fill  the  oflSce  of  sheriff  of  Middlesex  are  distinct 
persons.  Doyle  v.  Lawrence  and  Robertson  v.  dun- 
ning, 2  L.  M.  &  P.  P.C.  368. 

Where  the  plaintiff  in  an  action  in  a  superior 
court,  resided  at  Inverness,  more  than  twenty  miles 
from  the  defendant,  but  had  been  in  the  habit  for 
some  years  of  coming  to  London  and  residing  for 
some  months  in  Golden  Square,  for  the  purposes  of 
his  business,  within  the  jurisdiction  of  a  county  court 
and  less  than  twenty  miles  from  the  defendant,  and 
was  residing  there  during  the  whole  time  of  the 
action, — Held,  that  the  plaintiff  did  not  "  dwell"  in 
Golden  Square,  within  the  meaning  of  the  128th 
section  of  the  9  &  10  Vict.  c.  95,  but  at  Inverness; 
and  that  therefore  the  superior  court  had  concurrent 
jurisdiction  with  the  county  court  under  that  section. 
Macdougall  v.  Paterson,  21  Law  J.  Rep.  (n.s.) 
C.P.  27;  11  Com.  B.  Rep.  755. 

Semite — That  if  the  plaintiff  dwells  at  two  places, 
one  of  them  less  and  the  other  more  than  twenty 
miles  from  the  defendant,  the  superior  courts  have 
concurrent  jurisdiction.     Ibid. 

The  13ih  section  of  the  13  &  14  Vict.  c.  61, 
which  provides  that  if  the  plaintiff,  in  an  action  in  a 
superior  court,  in  which  less  than  201.  is  recovered, 
shall  make  it  appear  to  the  satisfaction  of  the'Court 
or  of  a  Judge  at  chambers  upon  summons  that  the 
action  was  brought  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  superior  courts  by  the 
9  &  10  Vict.  c.  95.  s.  128,  the  Court  or  Judge  may 
direct  that  the  plaintiff  shall  recover  his  costs,  does 
not  give  the  Court  or  Judge  any  discretion,  but  only 
confers  upon  them  an  authority  to  make  such  an 
order,  which  they  are  bound  to  exercise  if  it  appears 
by  affidavits  that  the  case  falls  within  section  128. 
[Overruling  Jones  v.  Harrison  and  Palmier  v. 
RicAao'ds.l    Ibid. 

The  defendant  had  entered  into  a  written  agree- 
ment to  take  20,000  bricks  of  the  plaintiff  at  a 
stated  price.  After  the  delivery  of  3,000  he 
refused  to  take  any  more,  or  to  pay  for  those 
already  delivered,  alleging  that  they  were  not  the 
sort  specified  in  the  agreement.  The  plaintiff 
and  defendant  resided  less  than  twenty  miles 
apart,  but  in  different  county  court  districts.  The 
bricks  were  delivered  at   the  plaintiff's   place   of 
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business,  but  the  agreement  was  signed  by  the  defen- 
dant at  his  own  residence.  The  plaintiff  sued  the 
defendant  to  recover  the  price  of  the  3,000  bricks 
delivered,  and  recovered  less  than  201.  At  the  trial 
the  agreement  was  put  in  as  part  of  the  plaintiff's 
case : — Held,  that  the  plaintiff  was  not  entitled  to 
recover  his  costs,  as  the  cause  of  action  arose  in  some 
material  point  within  the  jurisdiction  of  the  county 
court  where  the  defendant  dwelt,  and  the  action 
ought  not  to  have  been  brought  in  the  superior  court. 
Norman  v.  Marchamt,  21  Law  J.Eep.  (n.s.)  Exch. 
2o6;  7  Exch.  Rep.  723. 

Where  a  Judge  has  made  an  order  giving  the 
plaintiff  his  costs  under  15  &  16  Vict.  c.  24.  s.  4. 
and  9  &  10  Vict.  c.  9S.  s.  128,  on  the  ground  that 
*'  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  county 
court  within  which  the  defendant  carried  on  his 
business  at  the  time  of  the  action  brought,"  the 
Court  has  power  to  review  such  order,  and  to  rescind 
it  if  the  Judge  has  drawn  a  wrong  conclusion  from 
the  affidavits.  Stokes  v.  Grissell,  23  Law  J.  Rep, 
(N.s.)  C.P.  141;  14  Com.  B.  Rep.  678. 

Though  the  onus  of  proof  in  such  a  case  is  upon 
the  plaintiff,  it  is  the  onus  of  proving  a  negative;  and 
therefore  when  the  plaintiff  states  that  he  is  informed 
and  believes,  and  gives  some  reason  for  his  belief, 
that  the  defendant  did  not  carry  on  any  business  at 
the  time  of  action  brought,  it  lies  upon  the  defendant 
to  satisfy  the  Court  that  he  did  carry  on  some  busi- 
ness within  the  jurisdiction  of  the  county  court. 
Ibid. 

Per  /cms,  C.J.  and  Maule,  J The  "  twenty 

miles"  mentioned  in  the  9  cS;  10  Vict.  c.  9b.  s.  128, 
are  to  be  measured  "  as  the  crow  flies."     Ibid. 

Under  the  128th  section  of  the  9  &  10  Vict. 
c.  95,  which  gives  the  county  court  a  concuirent 
jurisdiction  with  the  superior  courts  in  cases  where 
the  plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,  this  distance  is  to  be  measured  in  a 
straight  line  upon  a  horizontal  plane,  and  not  by  the 
nearest  practicable  mode  of  access.  Lake  v.  Butler, 
24  Law  J.  Rep.  (n.s.)  Q.B.  273. 

Corporations  and  quasi  corporations,  under  the 
Joint-Stock  Companies  Act,  7  &  8  Vict.  c.  110, 
are  within  the  jurisdiction  of  "the  county  court,  and 
plaintiffs  suing  them  in  the  superior  courts  are 
within  the  operations  of  sections  128.  and  129.  of 
the  9  &  10  Vict.  c.  95.  depriving  parties  of  costs  in 
certain  cases.  The  exception  in  those  sections  of 
cases  where  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant  either  does  not  apply  at 
all  to  corporations,  or,  if  applicable,  a  trading  cor- 
poration "dwells"  at  the  place  where  its  business  is 
carried.  Taylor  v.  the  Cmwlamd  Qas  amd  Coke  Co., 
24  Law  J.  Rep.  (n.s.)  Exch.  233. 

Semble — As  there  is  no  power  in  the  county  court 
to  issue  execution  against  members  of  a  joint-stock 
company  in  the  cases  where  such  execution  may  be 
issued  in  actions  in  the  superior  courts  under  the 
7  &  8  Vict.  c.  110.  s,  66,  proof  that  a  plaintiff  can- 
not otherwise  obtain  satisfaction  of  his  debt,  is  a 
sufficient  reason  for  suing  a  joint-stock  company  in 
the  superior  courts  within  the  15  &  16  Vict.  c.  54. 
s.  4,  which  enables  the  Court  or  a  Judge  to  give  full 
costs  if  there  was  sufficient  reason  for  bringing  the 
action  in  the  superior  court.     Ibid. 

Upon  a  motion  to  enter  a  suggestion  to  deprive 


the  plaintiff  of  costs  under  the  London  Small  Debts 
Act,  15  &  16  Vict.  c.  Ixxvii.  o.  119,  it  is  enough  if 
the  affidavit  shews  with  reasonable  certainty  that  the 
plaintiff  and  defendant  did  not,  at  the  time  of  tlie 
commencement  of  the  action,  dwell  more  than 
twenty  miles  apart.  Shepherd  v.  Baker,  IC  Com. 
B.  Rep.  544. 

And,  it  seems,  the  motion  may  be  made  at  any 
time  before  the  costs  are  taxed.    Ibid. 

(7)  Officers  of  the  Court. 

If  an  action  be  brought  in  the  superior  courts 
against  the  high  bailiff  of  a  county  court,  in  respect 
of  a  claim  to  goods  and  chattels  taken  in  execution 
of  the  process  of  the  court,  and  the  jury  give  less 
than  20?.  damages,  section  139.  of  the  statute 
9  &  10  Vict.  c.  95.  deprives  the  plaintiff  of  costs, 
unless  the  Judge  certify  that  the  action  was  proper 
to  be  brought  in  such  superior  court;  and  the  plain- 
tiff is  not  entitled  to  costs  under  section  12^,  for  the 
case  falls  within  the  exception  in  that  section.  Mann 
V.  Buckerfield,  20  Law  J.  Rep.  (h.s.)  Q.B.  265; 
2  L.  M.  &  P.  P.C.  55. 

On  the  plaintiff  proceeding  to  tax  his  costs,  it  was 
admitted  before  the  Master  that  the  defendant  was 
the  high  bailiff,  and  no  objection  was  then  taken 
that  the  defendant  had  not  applied  to  enter  a  sug- 
gestion, and  the  Master  declined  to  tax  the  costs; 

Held,  that  the  objection  of  the  want  of  proof  that 

the  defendant  was  high  bailiff,  and  of  the  want  of  a 
suggestion,  could  not  be  taken  on  a  motion  to  review 
the  Master's  decision.     Ibid. 

(8)  Tender  and  Payment  into  Court. 
[See  post,  (9).] 

(9)  Amount  recovered. 
[See^os*,  (E)(J)>] 

The  129th  section  of  the  9  &  10  Vict.  c.  96. 
deprives  a  plaintiff  who  recovers  less  than  51.  in  an 
action  on  tort,  in  a  superior  court,  of  the  costs  of  a 
demurrer  on  which  he  has  succeeded,  as  well  as  the 
costs  of  issues  in  fact.  Abley  v.  Dale,  21  Law  J. 
Rep.  (N.s.)  C.P.  104  ;  11  Com.  B.  Rep.  889. 

Where  the  sum  sued  for,  exceeding  20i.is  reduced 
below  that  amount  by  a  plea  of  tender  of  part 
(which  is  confessed),  and  a  verdict  is  found  for  the 
plaintiff  for  the  residue,  the  pfaintiff  is  not  deprived 
of  his  costs  by  the  county  courts  acts.  Cross  v. 
Seaman,  20  Law  J.  Rep.  (n.s.)  C.P.  177;  2  L.  M. 
&  P.  P.C.  273. 

The  words  "  balance  of  account "  in  section  58. 
of  the  County  Coirrt  Act  are  not  limited  to  cases 
where  the  parties  have  met  and  settled  an  account; 
but  include  a  debt  reduced  below  20/.  by  payment 
on  account;  and  in  such  case  where  in- an  action  in 
the  superior  courts  less  than  20i.  is  recovered  by  the 
verdict,  the  plaintiff  is  not  entitled  to  costs,  unless 
the  Judge  certifies  that  the  action  is  fit  to  be  brought 
in  the  superior  court.  Turner  v.  Berry,  20  Law  J. 
Rep.  (.N.s.)  Exch.  89;  5  Exch.  Rep.  85.8. 

Under  the  City  of  London  County  Court  Act, 
15  &  16  Vict.,  c.  Ixxvii.  ss.  49,  119,  1 20,  an  attorney 
plaintiff  is  not  deprived  of  his  costs  if  he  recoveis 
more  than  201.,  though  not  more  than  50i.,  his 
privilege  to  sue  in  the  superior  court  when  more  than 
201.  is  recovered  not  bemg  taken  away  by  that  act. 
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Sorradaile  v.  Nelson,  23  Law  J.  Rep.  (n.s.)  C.P. 
1S9;  U  Com.  B.  Rep.  655. 

Where,  in  an  action  on  a  solicitor's  bill  of  costs  in 
Chancery,  a  verdict  was  given  for  the  amount,  subject 
to  taxation,  and  a  Judge's  order  was  made  to  tax  the 
bill,  and  the  bill  was  afterwards  taxed  by  an  officer 
of  the  Court  of  Chancery,  this  Court  refused  to 
review  the  taxation.     Ibid. 

The  Judge's  order  for  taxation  directed  that  the 
parties,  if  the  bill  should  be  reduced  on  taxation, 
should  remain  in  the  same  position  as  to  costs  as  if 
the  verdict  had  been  found  for  the  smaller  amount; 
and  between  the  making  of  that  order  and  the  taxa- 
tion the  .Judge  before  whom  the  cause  was  tried  died, 
so  that  it  was  impossible  to  get  a  certificate  from  him 
under  the  County  Court  Act  to  save  the  plaintiffs' 
costs.  The  Court  refused,  after  the  bill  had  been 
taxed  under  501.,  to  rescind  the  Judge's  order  so  far 
as  regarded  the  state  of  parties  as  to  costs  after 
taxation.     Ibid. 

The  rule  that  a  plaintiff  refusing  a  sum  tendered 
by  the  defendant  at  one  stage  of  an  action  and  after- 
wards accepting  the  same  sum,  is  to  be  deprived  of 
his  costs  subsequent  to  the  refusal,  was  held  not  to 
apply  where  thedefendant,  having  paid  part,  tendered 
6.S".  i^d.  for  the  residue  of  tlie  debt  claimed,  and  the 
plaintiff  refused  it,  but  afterwards  took  7s.,  paid  into 
court  by  the  defendant,  the  plaintiff  having  intended 
to  go  on  bond  fide  for  a  larger  sum,  but  having  aban- 
doned his  claim  on  account  of  the  difficulty  of 
proving  it.  Semble — that  the  rule  does  not  apply 
where  the  sum  accepted  exceeds  the  sum  tendered 
by  any  amount  however  small,  Shmv  v.  Hv,yhe», 
24  Law  J.  Rep.  (h.s.)  C.P.  84;  15  Com.  B.  Rep. 
660. 

If  a  plaintiff,  suing  in  a  superior  court  for  a  debt 
exceeding  Wl.,  take  out  and  accept,  in  satisfaction 
of  his  cause  of  action,  a  sum  under  201.,  paid  in  by 
the  defendant,  he  is  not  deprived  of  his  right  to  costs 
by  the  statute  13  &  14  Vict.  u.  61.  a.  11,  as  money 
so  taken  out  is  not  a  sum  recovered  in  the  action 
within  the  meaning  of  the  above  section.  Chambers 
V.  WiUs,  24  Law  J.  Rep.  (n.s.)  Q.B.  267. 

(10)  Judge's  Order  for  Costs. 
(■i)  In  what  Gases. 
The  Court,  or  a  Judge  at  chambers,  has  the  power 
of  certifying  to  give  costs  under  the  13th  section  of 
the  13  &  14  Vict.  c.  61.  (the  County  Courts  Ex- 
tension Act),  notwithstanding  the  power  of  certifying 
as  a  Judge  at  Nisi  Prius  to  give  costs  under  the  12th 
section  of  that  act  has  by  an  order  of  reference  been 
■given  to  an  arbitrator,  who  has  failed  to  certify;  the 
certificate  under  the  1 3th  section  being  one  which  a 
Judge  at  chambers  or  the  Court  has  power  to  give, 
and  different  from  that  which  a  Judge  at  Nisi  Prius 
is  empowered  to  give  under  the  12th  section.  Sharp 
V.  Eveleigh,  20  Law  J.  Rep.  (n.s.)  Exch.  282. 

(ii)  Whether  discretiona/ry  or  imperative  on  Judge 
to  gramt. 

[See  Macdougall  v.  Paterson,  ante,  (6),  and  Or- 
chard V.  Moxsy,  post,  (iv).] 

The  power  given  by  the  13  &  14  Vict.  c.  61. 
o.  13.  to  the  Court,  or  a  .ludge  at  chambers,  to  make 
an  order  that  the  plaintiff  in  an  action  shall  recover 
his  costs,  notwithstanding  the  provisions  of  the  11th 
section,  is  discretionary,  and  not  in  any  case  com- 


pulsory. Jones  y.  Harrison,  20  Law  J.  Rep.  (n.s.) 
Exch.  166;  6  Exch.  Rep.  328. 

The  13th  section  of  13  &  14  Vict.  „.  61,  which 
provides  that  where  less  than  201.  is  recovered  in  an 
action  in  the  superior  courts,  and  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Court  or  a  Judge  at 
chambers,  that  the  action  was  of  the  description 
therein  specified,  such  Court  or  Judge  "  may  there- 
upon by  rule  or  order  direct  that  the  plaintiff  shall 
recover  his  costs,"  confers  a  power  upon  the  Court 
or  a  Judge  to  grant  costs,  which  is  imperative  in 
cases  falling  within  that  section.  Crake  v.  Powell, 
21  Law  J.  Rep.  (n.s.)  Q.B.  183. 

In  all  cases  where  the  superior  courts  have  a  con- 
current jurisdiction  with  the  county  courts,  imder 
the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  where 
no  plaint  could  have  been  entered  in  any  county 
court,  or  where  the  cause  is  removed  from  the 
county  court  by  certiorari,  the  Court  or  a  Judge  is 
boxmd,  by  the  13  &  14  Vict.  c.  61.  o.  13,  on  being 
satisfied  that  the  case  falls  within  the  r28th  section, 
to  make  an  order  that  the  plaintiff  who  has  reco- 
vered less  than  20/.  in  a  superior  court  shall  recover 
his  costs.  Asplin  v.  Blaclcman,  21  Law  J,  Rcpi 
(n.s.)  Exch.  78;  7  Exch.  Rep.  386. 

(iii)  Application  for. 

Where  a  plaintiff  recovers  in  a  superior  court  a 
less  sum  than  those  mentioned  in  the  13  &  14  Viet. 
c.  61.  s.  11,  in  any  of  the  actions  there  specified, 
the  onus  of  proving  that  he  is  entitled  to  costs  under 
section  13.  of  the  same  act  is  cast  upon  him  ;  and  if 
he  claims  his  costs  upon  the  ground  that  title  was  in 
question,  under  the  9  &  10  Vict.  c.  96.  s.  58,  he  is 
bound  to  estabhsh  the  fact  that  the  title  did  really 
iond  fide  came  in  issue,  and  not  merely  that  the 
defendant  so  pleaded  that  it  might  possibly  have 
come  in  issue.  Ladiaim  v.  Spedding,  20  Law  J. 
Rep.  (N.S.)  Q.B.  302;  2  L.  M.  &  P.  P.C.  378. 

No  time  is  fixed  within  which  an  application  for 
costs  is  to  be  made  under  the  15  &  16  Vict.  c.  54. 
s..  4,  in  cases  where  the  county  courts  and  the  supe- 
rior courts  have  concurrent  jurisdiction.  Biced,  or 
Bad,  V.  QwrdAier,  22  Law  J.  Rep.  (n.s.)  Exch. 
253;  8  Exch.  Rep.  651. 

Judgment  was  obtained  by  the  plaintiff  in  Febru- 
ary 1852,  and  the  damages  paid,  but  no  application 
for  costs  was  made  until  January  18S3,  the  defendant 
having  been  out  of  the  jurisdiction  during  that  time : 
— Held,  that  the  plaintiff  was  entitled  to  his  costs. 
Ibid. 

A  cause  was,  on  the  2iid  of  April  1852,  referred 
to  arbitration  :  the  costs  to  abide  the  event.  On 
the  9th  of  the  following  June  the  arbitrator  certified 
that  the  plaintiff  was  entitled  to  6/.  I85.  6d.,  in 
addition  to  the  sum  of  \0l.  which  the  defendant  had 
paid  into  court.  No  steps  were  taken  by  the  plain- 
tiff to  obtain  his  costs  until  the  7th  of  February 
1853,  when  an  application  for  the  same,  under  the 
13  &  14  Vict.  e.  61.  s.  13.  was  made  to  a  Judge  at 
chambers.  On  the  hearing  of  the  summons  it  was 
objected  that  the  application  was  too  late.  The 
learned  Judge  refused  to  decide  the  question,  but 
referred  the  parties  to  the  Court : — Held,  that  the 
application  was  not  too  late,  and  that  the  plaintiff 
was,  therefore,  entitled  to  his  costs.  Morris  v.  Bos- 
worth,  22  Law  J.  Rep.  (n.s.)  Q.B.  276;  2  E.  &  B. 
213. 
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In  any  action  in  the  superior  courts  in  which  the 
plaintiff  shall  primd  facie  be  disentitled  to  costs  by 
reason  of  section  11.  of  the  statute  13  &  14  Vict. 
e.  61,  if  there  be  facts  which  would  take  the  case 
out  of  the  prohibition  of  that  section,  seiribU  that  the 
Master  could  not  take  notice  of  those  circumstances, 
but  that  application  should  be  made  to  the  Court  or 
a  Judge  under  section  4.  of  the  statute  IS  &  16 
Vict.  c.  54,  for  an  order  directing  that  the  plaintiff 
shall  recover  his  costs  before  the  plaintiff  applies  to 
the  Master  to  tax  them.  Levi  v.  M'Rae,  22  Law 
J.  Rep.  (N.s.)  Q.B.  311. 

An  application  to  a  Judge  by  a  plaintiff  for  costs 
under  the  County  Courts  Extension  Act,  need  not 
be  supported  by  affidaTit  unless  the  facts  are  contro- 
verted bv  the  defendant.  Power  v.  Jones,  6  Exch* 
Eep.  121. 

(iv)  AppeaZ  from  Judge's  Decision. 

[See  StoJces  v.  Grissell,  ante,  (6).] 

Applications  to  review  the  decision  of  a  Judge  at 
chambers  should  be  made  in  the  course  of  the  next 
term  after  the  decision  has  been  made.  Meredith  v, 
Gittem.  21  Law  J.  Eep.  (n.s.)  Q.B.  273;  18  Q.B. 
Eep.  257. 

In  April  1851  the  plaintiff  recovered  in  a  superior 
court  less  than  20^.  In  June  1851  a  summons  for 
costs,  under  13  &  14  Vict.  c.  61.  s.  1 3,  was  taken  out 
before  a  Judge  at  chambers,  who  indorsed  it  "  No 
order."  In  January  1851  an  application  to  the 
same  effect  was  made  to  the  Court : — Held,  that  this 
could  only  be  by  way  of  appeal  from  the  decision  of 
the  Judgeatchambers,and  was  therefore  too  late.  Ibid. 

Where  a  Judge  declined  to  make  an  order  to  give 
the  plaintiff  his  costs  under  the  County  Courts  Act, 
13  &  14  Vict.  c.  61. 8.  1 3,  and  an  application  is  made 
to  the  Court,  fresh  affidavits  may  be  used  in  addition 
to  those  made  use  of  before  the  Judge.  Sanderson 
V.  Procter,  23  Law  J.  Epp.  (n.s.)  Exch.  320;  10 
Exch.  189. 

In  a  case  where  the  Court  of  Queen's  Bench  had 
concurrent  jurisdiction  with  the  county  court  by 
Stat.  9  &  10  Vict.  c.  95.  a.  1 28,  the  plaintiff  recovered 
only  40s.  damages.  This  sum  he  accepted  from  the 
defendant  without  prejudice  to  any  claim  for  costs  : 
and  he  summoned  the  defendant  to  shew  cause  before 
a  Judge  at  chambers  why  the  costs  should  not  be 
taxed,  and  paid  by  defendant  to  plaintiff.  The 
Judge,  considering  that  a  discretion  on  this  point 
was  vested  in  him  by  stat.  13  &  14  Vict.  c.  61. 
s.  13,  refused  to  make  an  order.  In  the  next  term 
but  one  after  this  decision,  the  plaintiff  moved  the 
Court  of  Queen's  Bench  that  the  costs  might  be 
taxed  and  paid  to  him  by  the  defendant;  relying  on 
a  decision  of  the  Court  of  Common  Pleas,  since  the 
hearing  at  chambers,  that  the  Judge,  under  section  13, 
was  bound  to  grant  costs: — Held,  that  the  application 
was  too  late.     Orchard  v.  Moxsy,  2  E.  &  B.  206. 

Qucere — whether  the  enactment  in  stat.  13  &  14 
Vict.  c.  61.  8.  13,  that  the  Judge  in  the  cases  there 
mentioned,  "  may  "  order  costs,  be  imperative  or 
only  permissive.     Ibid. 

(11)  Suggestiofi  on  the  Roll. 

(i)   Wfien  necessaury. 

Where  the  defendants's  affidavit?,  on  motion  for  a 

suggestion  under  the  County  Courts  Act  to  deprive 

the  plaintiff  of  costs,  stated  that  the  residence  of  the 


plaintiff  was  within  twenty  miles  of  that  of  the  defen- 
dant, and  that  the  cause  of  action  arose  wholly  within 
the  jurisdiction  of  the  County  Court  of  B,  which  facts 
were  denied  by  the  affidavit  of  the  plaintiff,  the  Court 
refused  to  determine  those  questions  on  affidavits, 
and  directed  a  suggestion  to  be  entered.  Lewis  v. 
Forsyth,  20  Law  J..  Eep.  (n.s.)  Exch.  25 ;  5  Exch. 
Eep.  904. 

QucBre — whether  the  London  Small  Debts  Act,  the 
10  &  11  Vict.  c.  Ixxi.,  is  affected  by  the  1 3  cSc  1 4  Vict, 
c.  61.  so  as  to  render  unnecessary  a  suggestion  on 
the  roll  for  the  purpose  of  depriving  a  plaintiff  of 
coats  under  the  provisions  of  the  former  act.  Hewitt 
V.  Paterson,  20  Law  J.  Rep.  (n.s.)  Exch.  337;  6 
Exch.  Eep.  689. 

The  construction  of  the  119th  and  120th  sections 
of  the  City  of  London  Small  Debts  Act  is,  that  where 
a  plaintiff  in  the  superior  courts  recovers  leas  than 
20 1  in  an  action  on  contract,  or  less  than  5A  in  an 
action  on  tort,  which  might  have  been  brought 
in  the  city  court,  he  loses  his  costs,  without  any  sug- 
gestion ;  and  if  he  recovers  20^.,  and  not  more  than 
60^.,  in  an  action  on  contract  (except  in  certain  spe- 
cified actions),  he  will  lose  his  costs,  if  the  defendant 
enters  a  suggestion.  Castrigue  v.  Page,  24  Law  J. 
Eep.  (N.S.)  C.P.  145;  13  Com.  B.  Eep.  458. 

(ii)  Affidavit;  lucessary  Averments.. 

On  motion  for  a  suggestion  to  deprive  a  plaintiff 
of  costs  under  the  County  Courts  Act,  an  affidavit 
which  stated  that  the  plaintiff  dwelt  within  twenty 
miles /com  the  defendant,  instead  of  from  the  resi- 
dence of  the  defendant,  was  held  to  be  bad.  Room  v, 
Gottam,  20  Law  J.  Eep.  (n.s.)  Exch.  24;  5  Exch. 
Eep.  820. 

An  affidavit  for  a  suggestion  to  deprive  a  plaintiff 
of  costs  under  the  County  Courts  Act  stated  as  fol- 
lows : — "  That  the  plaintiff  now  dwells,  and  at  the 
time  of  the  commencement  of  this  action  dwelt,  at 
Birmingham,  in  the  county  of  Warwick,  which  is 
within  twenty  miles  from  Bilston,  the  place  where 
the  defendant  now  dwells,  and  also  within  twenty 
miles  from  Wolverhampton,  in  the  county  of  Staf- 
ford, the  place  where  the  defendant  dwelt  and  car- 
ried on  his  business  at  the  time  this  action  was  com- 
menced" : — Held,  insufficient.  Fry  v.  Whittle,  20 
Law  J.  Rep.  (n.s.)  Exch.  231 ;  6  Exch.  Eep.  411. 

(C)  Defendant's  Eight  to. 

[See  (A)  In  general,  (e).] 

(a)  For  not  proceeding  to  Trial. 

[See  15  &  16  Vict.  c.  76.  s.  99 Eeg.  Gen.  Hil. 

term,  1853,  r.  39,  22  Law  J.  Eep.  (n.s.)  xi;  1  E. 
&  B.  App.  X.] 

A  remanet  cannot  be  countermanded;  therefore, 
where  a  cause  was  made  a  remanet  from  one  sittings 
to  another,  and  four  days  before  the  last  sittings  the 
plaintiff  gave  the  defendant  notice  that  he  had  with- 
drawn the  record  and  should  not  proceed  to  trial,  it 
was  held  that  he  was  liable  to  pay  costs.  Temipany. 
V.  Rigby,  24  Law  J.  Rep.  (n.s.)  Exch.  32;  10  Exch. 
Rep.  476. 

(6)  On  Discontiimance. 
[See  Reg.  Gen.  Hil.  term,  1853,  r.  23,  22  Law  J. 
Eep.  (n.s.)  ix;  1  E.  &  B.  App.  vL] 
The  defendant  having  died  after  issue  joined  and 
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notice  of  trial  given,  a  suggestion  of  his  death  was 
(liily  made,  and  his  administratrix  appeared  and 
pleaded  to  the  suggestion.  The  plaintiff  afterwards 
applied  to  a  Judge  at  chambers  for  leave  to  discon- 
tinue on  payment  of  the  costs  of  the  pleas  to  the 
suggestion,  but  the  Judge  made  the  usual  order  on 
payment  of  full  costs: — Held,  that  the  order  was 
right;  for  that  the  138th  section  of  the  Common 
Law  Procedure  Act  put  the  administratrix  in  the 
same  position  as  if  she  had  been  the  original  defen- 
dant in  the  action.  Benge  v.  Swame,  23  Law  J.  Rep. 
(n.s.)  C.P.  182;  15  Com.  B.  Rep.  784. 

(c)  Feigned  Issue. 

Where  the  Court  has  granted  an  application  for 
a  feigned  issue,  under  the  statute  8  &  9  Vict.  c.  118. 
8.  44,  to  try  whether  a  certain  close  be  part  of  a  par- 
ticular manor,  and  the  applicant,  the  plaintiff  in  the 
feigned  issue,  fails  on  the  trial,  the  Court  will  order 
him  to  pay  the  costs  of  it  to  the  defendant  in  the 
feigned  issue.  Hegma  v.  Eelsey,  20  Law  J.  Rep. 
(N.s.)  Q.B.  283;  2  L.  M.  &  P.  P.C.  134. 

(D)  Security  foe  Costs. 

[See  title  Staying  Pkooeedihgs.] 

(a)  Application  for. 

[See  Reg.  Gen.  Hil.  term,  18S3,  r.  22,  22  Law  J. 

Rep.  (h.s.)  ix;  I  E.  &  B.  App.  xi.] 

(5)  Lischa/rge  of  Order  for. 

A  plaintiff  who,  being  abroad,  has,  after  service  of 
the  writ  of  summons  on  the  defendant,  been  ordered 
to  give  security  for  costs,  with  a  stay  of  proceedings 
in  the  mean  time,  and  does  not  give  security,  but,  on 
his  return  to  England,  has  the  order  discharged,  is  at 
liberty  to  declare,  although  more  than  a  year  has 
elapsed  since  the  service  of  the  summons.  Ross  v. 
Green,  24  Law  J.  Rep.  (n.s.)  Exch.  193;  10  Exch. ' 
Rep.  891. 

(c)  Residence  Abroad. 

The  plaintiffs,  a  railway  company,  whose  line  was 
in  Ireland,  carried  on  their  business  in  Westminster, 
having  no  property  of  the  company  in  Ireland,  and 
their  property  in  England  not  being  sufficient  to 
answer  the  defendant's  costs.  The  most  affluent  of 
four-fifths  of  the  shareholders  resided  in  England, 
none  of  them  except  three  had  paid  up  more  than 
21.  10s.  per  share,  and  a  considerable  number  of  the 
said  four-fifths  were  responsible  to  the  extent  of  the 
capital  not  paid  up.  The  plaintiffs  were  compelled 
to  give  security  for  costs.  The  Kilkenny  and  Oreat 
Southern  and  Western  Rail.  Co.  v.  Fielden,  20  Law 
J.  Rep.  (n.s.)  Exch.  141;  6  Exch.  Rep.  81 ;  2  L.  M. 
&  P.  P.C.  124. 

If  a  plaintiff  resident  abroad  has  real  estate  in 
England  liable  to  the  defendant's  execution  for  costs, 
he  is  not  bound  to  give  security  for  costs;  but  where 
the  plaintiff's  affidavit  stated  "  that  he  was  possessed 
of  landed  estates  in  the  county  of  Durham,  of  con- 
siderable value  over  and  above  all  charges  affecting 
the  same,"  the  Court  held,  that  it  did  not  sufficiently 
shew  that  the  estate  was  available  to  process  by  the 
defendant.  Swinhowne  v.  Carter,  23  Law  J.  Rep. 
(N.s.)  Q.B.  16;  1  Bail  C.C.  209. 

A  plaintiff  resident  abroad  and  engaged  in  the  civil 
service  of  the  East  India  Company  as  a  civil  and 


sessions  Judge,  is  not  exempt  from  the  rule  requiring 
plaintiffs  to  give  security  for  costs.  Plowden  v. 
Campbell,  23  Law  J.  Rep.  (n.s.)  CI.B.  384. 

(d)  Foreigners. 

Security  for  costs  will  not  be  required  from  a  plain- 
tiff who  is  a  foreigner  if  he  is  actually  in  this  country. 
Tambisco  v.  Pacijico,  21  Law  J.  Rep.  (n.s.)  Exch. 
276;  7  Exch.  Rep.  816. 

It  ia  not  sufficient  ground  for  requiring  security  for 
costs  that  the  plaintiff  is  a  foreigner  lately  come  to 
this  country,  having  no  family  connexions  or  perma- 
nent abode  in  it  and  likely  soon  to  leave  it,  if  it  be 
sivorn  Jhat  he  has  a  permanent  residence  abroad.  So 
held,  where  plaintiff  was  a  negro  sailor  lately  brought 
to  England  from  America  as  cook  of  a  merchant 
vessel  and  was  paid  off  in  London.  And  a  rule  nisi 
was  refused.  Srwmmond  v.  Tillinghist,  16  Q.B. 
Rep.  740. 

(c)  Insolvents. 

The  Court  will  require  security  for  costs  to  be  given 
by  a  plaintiff  who  is  insolvent,  and  who  sues  not  for 
his  own  benefit,  but  for  that  of  the  person  to  whom 
he  has  assigned  the  debt.  Qoatley  v.  Em/mart,  24 
Law  J.  Rep.  (n.s.)  C.P.  38;  IS  Com.  B.  Rep.  291. 

(/)  Felons  wider  Sentence. 

Where  a  plaintiff,  after  being  convicted  of  felony, 
sentenced  to  transportation,  and  confined  in  Portland 
Prison,  brought  an  action,  the  Court  compelled  him 
to  give  security  for  costs.  Ba/rrett  v.  Power,  23 
Law  J.  Rep.  (n.s.)  Exch.  162;  9  Exch.  Rep.  338. 

(E)  Taxation  or  Costs. 

[See  IS  &  16  Vict.  c.  76.  s.  223_Reg.  Gen.  Hil. 
term,  1853,  rr.  S9,  60,  61,  22  Law  J.  Rep.  (n.s.) 
vi.;  1  E.  &  B.  App.  xxviii,] 

(a)  Notice  -of  Taxation. 

Where  judgment  has  been  signed,  costs  taxed,  and 
execution  issued  for  the  amount  of  debt  and  costs 
without  notice  of  taxation,  the  Court  will  not  set  aside 
the  judgment  or  execution,  but  will  direct  a  review  of 
the  taxation.  Field  v.  Partridge,  21  Law  J.  Rep. 
(n.s.)  Exch.  269;  7  Exch.  Rep.  689. 

(5)  Scale  of  Taxation. 

To  an  action  for  a  money  demand  exceeding  20t 
the  defendant  pleaded  a  tender  as  to  23/.,  and  never 
indebted,  and  other  pleas  to  the  residue.  A  verdict 
was  found  on  the  issue  on  the  plea  of  tender  for  the 
defendant,  and  on  the  other  issues  for  the  plaintiff  for 
3/.: — Held,  that  the  plaintiff  was  entitled  to  have  his 
costs  taxed  on  the  higher  scale,  as  the  amount  of  the 
tender  was  part  of  the  sum  recovered  in  the  action, 
which  consequently  exceeded  iOl.  Cooch  v.  Maltby, 
23  Law  J.  Rep.  (h.s.)  CI.B.  305. 

Where  a  cause  is  referred  on  the  usual  terms,  costs 
to  abide  the  event,  the  costs  of  the  reference  and 
award  to  be  at  the  discretion  of  the  arbitrator,  and  by 
the  award  less  than  Wl.  is  recovered;  and  the  costs 
of  the  reference  and  award  are  awarded  to  be  paid  by 
the  defendant;  the  costs  of  the  reference  are  not  to 
be  taxed  on  the  lower  scale.  Holland  v.  Vincent, 
23  Law  J.  Rep.  (n.s.)  Exch.  78 ;  9  Exch.  Rep.  274. 

After  writ  issued,  and  before  any  pleadings,  the 
cause  and  all  matters  in  difference  were  referred ;  the 
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costs  of  the  cause  to  abide  the  event,  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  award  directed  that  all  further  proceed- 
ings in  the  cause  should  cease,  that  the  defendant 
should  pay  to  the  plaintiffs  \90t.  in  satisfaction  and 
discharge  of  all  claims  and  demands  in  the  cause 
and  matters  in  difference,  and  then  disposed 
of  the  costs  of  the  reflirence  and  award; — Held, 
that  the  award  was  sufficiently  final  and  certain,  for 
that  it  was  to  be  inferred  that  something  was  due  to 
the  plaintiffs  in  the  cause,  and  the  amount  was  im- 
material, as  the  rule  as  to  costs  upon  the  lower  scale 
does  not  apply  to  awards.  Nicholson  v.  Sykes,  23 
Law  J.  Rep.  (n.s.)  Exch.  193;  9  Exch.  Rep.  357. 

(c)  Costs  in  the  Cause. 

[See  post,  (j)  Witnesses.] 

Assumpsit  by  an  engineer  for  making  the  surveys 
and  plans  for  a  proposed  railway.  Pleas,  general 
issue  and  payment.  On  the  trial  the  cause  was  re- 
ferred, the  costs  to  abide  the  event.  To  support  his 
case  the  plaintiff  relied  on  the  evidence  of  H  (who 
had  been  examined  under  a  commission)  to  prove 
that  the  plans  and  surveys  were  correct.  The  de- 
fendant sent  engineers  down  to  examine  the  ground, 
and  called  them  as  his  witnesses,  to  prove  that  the 
work  was  badly  done.  The  arbitrator  found  for  the 
plaintiff  on  the  first,  and  for  the  defendant  on  the 
second  issue.  On  the  taxation  of  costs  the  Master 
disallowed  the  defendant  the  costs  of  cross-examining 
H,  and  the  costs  of  the  journies  and  surveys  of  his 
engineers,  though  he  allowed  the  costs  of  their  attend- 
ance before  the  arbitrator: — Held,  that  the  Master 
was  right  on  both  points,  with  regard  to  H,  as  his 
evidence  related  only  to  the  first  issue,  and  with  re- 
gard to  the  costs  of  the  engineers  that  it  is  a  general 
rule  of  taxation  that  expenses  of  preparing  witnesses 
to  give  evidence  are  not  costs  of  litigation  chargeable 
to  the  losing  party.  Gravatt  v.  Attwood,  21  Law  J. 
Rep.  (n.s.)  Q.B.  215. 

In  an  action  by  a  carrier  against  a  railway  company, 
to  recover  back  excessive  and  unequal  charges  made 
upon  him  for  the  conveyance  of  his  goods,  a  verdict 
was  entered  for  the  plaintiff,  for  10,000/.,  subject  to  a 
special  case  to  be  settled  by  a  barrister,  who,  in  the 
event  of  the  Court  deciding  in  favour  of  the  plaintiff, 
was  by  the  order  of  reference  empowered  to  direct  for 
what  amount  the  verdict  should  be  entered,  and  to 
whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  referred,  subject  to  the  special  case, 
— the  costs  "  of  the  action"  to  abide  the  event  of  the 
award,  and  the  costs  "  of  and  incident  to  the  reference 
and  award"  to  be  in  the  discretion  of  the  arbitrator. 
The  special  case,  as  settled  by  the  referee,  divided  the 
plaintiff's  claim  into  six  several  heads;  and,  the  Court 
having  decided  in  the  plaintiff's  favour  upon  four  of 
them,  and  for  the  defendants  on  the  rest  of  the  case, 
the  matter  went  back  to  the  arbitrator,  who  ultimately 
directed  that  the  verdict  should  be  entered  for  the 
plaintiff  for  3,115?.,  and  that  so  much  of  the  issue  as 
related  to  that  sum  should  be  found  for  the  plaintiff, 
and  the  residue  thereof  for  the  defend^ut:  and  he 
further  directed  that  all  the  costs  of  and'^cident  to 
the  reference  and  award  should  be  paid  by  the  de- 
fendants:— Held,  that  the  coats  of  the  attendances 
before  the  referee  to  settle  the  special  case  were  costs 
in  the  cause;  and  therefore  that  the  Master  was  justi- 
fied in  apportioning  them  according  to  the  decision 


of  the  Court  upon  the  several  heads  of  claim  in  the 
special  case.  Edwards  v.  the  Great  Western  Rail. 
Co.,  12  Com.  B.  Rep.  419. 

(d)  Several  Issues. 

[See  IS  &  16  Vict.  c.  76.  a.  80 Reg.  Gen.  Kil. 

term,  18S3,  r.  62,  22  Law  J.  Rep.  (k.s.)  xii;  1  E. 
&  B.  App.  xiii.] 

Where  a  plaintiff  succeeds  on  all  of  several  issues 
of  fact,  and  the  defendant  has  judgment  of  demurrer, 
the  plaintiff  is  entitled  to  the  costs  of  the  issues  found 
for  him,  under  the  4  &  6  Ann.  c.  16.  s.  5.  Callan- 
der V.  Howard,  20  Law  J.  Rep.  (n.s.)  C.P.  66;  10 
Com.  B.  Rep.  302;  1  L.  M.  &  P.  P.O.  755. 

[Supporting  Bird  v.  Higyimson,  5  Ad.  &  E.  83; 
s.  c.  6  Law  J.  Rep.  (k.s.)  K.B.  262;  and  Clarice  v. 
Allatt,  4  Com.  B.  Rep.  335  ;  overruling  Partridge 
V.  Gardner,  4  Exch.  Rep.  303;  s.  c.  18  Law  J.  Rep. 
(k.s.)  Exch.  415,  and  Howell  v.  Rodiard,  4  Exch. 
Rep.  309;  s.c.  19  Law  J.  Rep.  (k.s.)  Exch.  350.} 

The  defendant  pleaded  seven  pleas  to  a  declaration 
in  assumpsit.  Issues  in. fact  were  joined  on  six  of 
them,  which  were  all  found  for  the  plaintiff  at  the 
trial.  To  the  seventh  plea,  which  went  to  the  whole 
declaration,  the  plaintiff  demurred,  and  judgment  on 
the  demurrer  was,  after  the  trial  of  the  issues  in  fact, 
given  for  the  defendant,  on  the  ground  that  the 
declaration  was  bad: — Held,  that  the  plaintiff  was 
not  entitled  to  the  costs  of  the  issues  in  fact  found 
in  his  favour  under  the  stjitute  4  Ann.  c.  16.  s.  5,  as 
that  statute  applies  only  to  cases  where  the  declara- 
tion discloses  a  good  cause  of  action.  Partridge  v. 
Gardner  (in  error),  20  Law  J.  Rep.  (n.s.)  Exch. 
307;  6  Exch.  Rep.  621. 

To  debt  for  work  and  labour  the  defendant  pleaded, 
except  as  to  &Sl.,  never  indebted;  except,  &c.,  set- 
off; except,  &c.,  payment;  and  as  to  59Z.,  payment 
into  court.  The  cause  was  referred,  and  the  plain- 
tiff gave  evidence  before  the  arbitrator,  who  found 
the  first  issue  for  him,  and  the  other  two  for  the 
defendant: — Held,  that  the  plaintiff  was  not  entitled 
to  his  costs  as  a  witness,  unless  called  to  give  evidence 
exclusively  applicable  to  the  first  issue;  and  that 
evidence  that  a  larger  debt  ever  existed  than  was 
covered  by  the  pleas  of  payment  and  set-off,  was  not 
exclusively  applicable  to  the  first  issue.  Clothier  v. 
Gann,  22  Law  J.  Rep.  (n.s.)  C.P.  98;  13  Com.  B. 
Rep.  220. 

The  declaration  contained  three  counts,  to  the 
first  and  third  of  which  the  defendant  demurred, 
paying  255.  into  court  on  the  second,  and  pleading 
non  assumpsit  to  the  fourth.  The  plaintiff  joined  in 
demurrer,  took  out  the  25s.  in  satisfaction  as  to  the 
second  count,  and  joined  issue  on  the  plea  to  the 
fourth  count.  At  the  trial  there  was  a  verdict  for 
the  defendant  on  the  issue  upon  the  fourth  count, 
and  a  contingent  assessment  of  damages  for  the 
plaintiff  on  the  demurrers : — Held,  that  the  defendant 
havirig  succeeded  on  the  only  issue  of  fact,  was  en- 
titled to  the  costs  of  the  trial, — deducting  the  costs 
which  the  plaintiff  would  have  been  entitled  to  upon 
a  writ  of  inquiry,  as  to  the  first  and  third  counts. 
Smith  V.  Ha^iley,  11  Com..  B.  Rep.  678. 

To  a  count  in  formedon,  the  tenant  pleaded  three 
pleas,  upon  two  of  which  issues  of  fact  were  joined, 
and  upon  the  third  an  issue  in  law.  All  the  issues, 
as  well  of  law  as  of  fact,  were  found  for  the  deman- 
dant : — Held,  that  he  was  not  entitled  to  the  costs  of 
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the  issues  of  fact,  under  the  4  &  5  Ann.  c.  1 6.  a.  £, 
that  section  not  applying  to  real  actions;  but  that  he 
was  entitled  to  the  costs  of  the  demurrer,  under  the 
3  &  4  Will.  4.  c.  42.  s.  34,  the  words  being  general, 
and  comprehending  all  actions,  Oannon  v.  Rimmg- 
ton,  12  Com.  B.  Rep.  514. 

(e)  Several  Defendants. 

Where  there  are  several  defendants  vfho  defend 
separately  and  obtain  a  verdict  generally,  the  costs 
of  all  need  not  be  taxed  at  the  same  time.  Brueford 
V.  Griffin,  20  Law  J.  Eep.  (n.s.)  Exch.  287;  6 
Exch.  Rep.  461. 

(/)  Two  Plaintiffs  smug  by  same  Attorney. 

Two  plaintiffs  brought  separate'  actions  and  reco- 
vered damages  against  the  same  defendant,  in  respect 
of  a  distinct  injury  sustained  by  each  of  them  from 
the  same  cause.  The  same  attorney  was  employed 
by  both  plaintiffs,  and  the  briefs  in  each  case  were 
to  a  certain  extent  similar.  The  Master,  in  taxing 
the  plaintiffs'  costs,  treated  those  portions  of  the 
briefs  in  each  action  whicih  were  similar  as  a  brief  and 
a  draft  brief,  and  taxed  the  costs  accordingly.  He 
then  added  together  the  costs  of  such  brief  and  of 
the  draft,  and  allowed  half  the  aggregate  amount  to 
each  plaintiff : — Held,  that  the  taxation  was  wrong, 
it  not  being  the  duty  of  the  Master  to  take  into  con- 
sideration that  the  same  attorney  was  employed  by 
two  parties,  unless  the  action  had  been  consolidated. 
Muclclow  V.  Whitehead  and  Openshaw  v.  tTie  Same, 
23  Law  J.  Rep.  (h.s.)  Exch.  37;  9  Exch.  Rep.  384. 

(g)  Evidence  occasioned  by  Negligence. 

A  bill  of  exchange  on  which  an  action  had  been 
brought  having  been  burnt  by  the  negligence  of  the 
clerk  of  the  plaintiffs^  attorney, — Qucere,  whether 
plaintiff  were  entitled  on  taxation  to  the  costs  of 
producing  two  witnesses  at  the  trial  to  prove  the 
destruction  of  the  bill  for  the  purpose  of  Tendering 
admissible  secondary  evidence  of  its  contents.  Per 
Pollock,  C.B.  and  Ma/rtim,  B.,  that  they  were  not 
entitled  to  such  costs.  Per  Alderson,  B.,  and  Piatt, 
B.  that  they  were  entitled.  Mathews  v.  Livesey,  24 
Law  J.  Rep.  (h.s.)  Exch.  2S2;  11  Exch.  Rep.  221. 

Qi)  Search  for  Documents. 

Replevin;  and  cognizance  by  the  defendants,  as 
-collectors  of  Crown  rents.  At  the  trial  much  old 
documentary  evidence  was  adduced  by  the  defen- 
dants, and  they  obtained  the  verdict.  A  new  trial 
was  subsequently  granted  for  the  improper  reception 
of  one  of  these  documents,  and  a  fresh  notice  of  trial 
was  then  given  by  the  plaintiff;  but  before  the  trial 
he  discontinued  the  action : — Held,  that  the  defen- 
dants were  entitled  to  the  costs  of  the  search  for  all 
the  documents  properly  admitted  at  the  trial,  and 
also  of  tile  briefs  then  used;  and  that  the  search, 
having  been  made  by  an  officer  of  the  Crown,  did 
not  alter  the  right  to  the  costs  of  such  search. 
Damiel  v.  Wilkim,,  22  Law  J.  Rep.  (k.s.)  Exch.  73; 
8  Exch.  Rep.  156, 

if)  Notice  of  Action  am,d  to  admit. 

A  company's  act  of  incorporation,  5  &  6  WUI.  4. 

c.  107.  s.  223,  requiring  that  they  should  have  a 

notice  of  action, — the  plaintiff,  at  great  labour  and 

expense,  prepared  and  delivered  a  notice  accom- 
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panied  by  voluminous  accounts  of  the  several  pack- 
ages upon  which  the  overcharges  were  alleged  to  have 
been  made,  together  with  the  dates  and  other  parti- 
culars. The  Master  having  allowed  the  plaintiff 
lOOi.  for  the  preparation  of  the  notice  and  the 
accompanying  accounts,  and  170i.  for  one  fair  copy 
only, — The  Court,  on  the  plaintiff's  motion,  refused 
to  order  a  review  of  the  taxation,  on  the  ground  that 
the  allowance  for  preparing  the  notice  was  inadequate, 
and  that  two  fair  copies  should  have  been  allowed  : 
and  afterwards,  upon  the  defendants'  motion,  di- 
rected a  review,  on  the  ground  that  the  10<)/.  was  an 
excessive  allowance,  inasmuch  as  this  was  an  expense 
necessarily  incurred  by  the  plaintiff  in  preparing 
himself  to  bring  the  action.  Edwa/rds  v.  the  Great 
Western  Bail.  Co.,  12  Com.  B,  Rep.  419. 

The  Master  also  disallowed  a  charge  of  666i.  17s. 
id.  for  a  voluminous  notice  to  admit,  pursuant  to  the 
rule  of  Hil.  term,  2  Will.  4.  r.  20,  setting  forth 
descriptions  of  upwards  of  21,000  tickets  and  re- 
ceipts for  goods  carried  by  the  company  for  the 
plaintiff,  and  monies  paid  on  account  thereof: — 
Held,  that  the  Master  had  exercised  a  sound  discre- 
tion in  so  doing, — the  notice,  though  apparently  in 
strict  compliance  with,  being  virtually  in  fraud  of, 
the  rule  of  court.     Ibid. 

(j)  Witnesses. 

[See  Arbitration.] 

Under  the  directions  to  taxing  officers  of  Hil.  Vae. 
4  Will.  4.  the  allowance  to  witnesses  for  travelling  is 
to  be  the  expenses  actually  paid,  not  exceeding  li-, 
per  mile,  unless  under  special  circumstances : — Held, 
that  the  Masters  are  bound  to  allow  only  what  has 
been  reasonably  expended  by  the  witnesses,  not  ex- 
ceeding Is.  a  mile,  and  that  they  cannot  look  to  what 
has  been  paid  by  the  party  to  the  witnesses  for  their 
travelling  expenses.  Hunter  v.  Ziddell,  20  Law  J. 
Rep.  (N.s.)  as.  200;  16  Q.B.  Rep.  402. 

The  simple  fact  of  a  successful  party  to  &fi  action 
being  examined  as  a  witness  is  not  sufficient  to  en- 
title him  to  recover  his  expenses  as  a  witness  against 
the  opposite  party,  and  if  it  appear  that  his  attend- 
ance was  unnecessary  or  for  the  purpose  of  superin- 
tending the  conduct  of  the  cause,  such  costs  will  not 
be  allowed".  Bowes  v.  Ba/rber,  21  Law  J.  Rep.  (n.s.) 
a.B.  254;  18  Q.B.  Rep.  588. 

The  plaintiff,  the  captain  of  a  ship,  sued  the  owner 
for  wages,  and  could  only  make  out  his  claim  by  his 
own  evidence  or  by  sending  out  a  commission  abroad. 
He  remained  in  England  for  the  purpose  of  being 
examined  at  the  trial,  at  which  he  recovered,  and 
the  Master  made  him  the  like  allowance  for  main- 
tenance from  the  service  of  the  writ  until  the  day  of 
trial  as  would  have  been  made  to  a  third  person.,  ^ 
witness,  under  similar  circumstances :— Held,  that 
such  costs  were  properly  allowed.  Ibid. 
*  The  expenses  of  witnesses  employed  by  the  plain- 
tiff to  seek  for  the  defendant,  in  order  to  identify 
him  as  the  party  who  had  committed  the  wrong  of 
which  the  plaintiff  complains  in  an  action  on  the 
case,  cannot  be  allowed  as  costs  of  the  cause  for  the 
plaintiff  after  verdict  in  his  favour,  as  they  are  not 
costs  incidental  to  the  trial,  but  merely  expenses  of 
qualifying  the  witnesses  to  give  evidence.  Small  v, 
Batho,  21  Law  J.  Eep.  (n.s.)  Q.B.  254;  1  Bail 
C.C.  43. 

The  plaintiff  engaged  a  passage  to  Australia  in  the 
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defendant's  vessel,  but  being  turned  out  of  it,  and 
the  ship  having  sailed  withoiit  him,  he  sued  the  de- 
fendants for  not  carrying  him  according  to  their 
contract.  The  plaintiff  could  have  had  another 
passage  in  the  course  of  a  few  days,  but  he  remained 
until  the  trial  of  the  cause,  several  months,  and  gave 
evidence  in  his  own  favour.  A  verdict  was  found 
for  him : — Held,  on  motion  to  review  the  Master's 
taxation  of  costs,  that  if  the  plaintiif  was  detained 
hond  fide  for  the  purpose  of  giving  evidence  in  the 
cause,  and  it  was  proper  to  call  him  as  a  witness  at 
the  trial,  he  ought  to  be  allowed  the  expense  of  his 
maintenance  while  so  remaining  in  this  country  as 
costs  against  the  defendant,  although  he  was  not  a 
seafaring  man.  Ansett  v.  Marshall,  22  Law  J.  Eep. 
(n.s.)  Q.B.  118;  1  Bail  C.C.147. 

In  an  action  for  a  wrongful  dismissal,  the  plaintiff, 
who  was  a  material  and  necessary  witness  on  his 
own  behalf,  and  was  examined  at  the  trial,  ob- 
tained a  verdict.  A  rule  nisi  for  a  new  trial  was 
obtained  by  the  defendants,  which,  upon  argument, 
was  afterwards  discharged.  The  plaintiff,  it  appeared, 
was  a  seafaring  man,  and  had  remained  in  this  coun- 
try from  the  commencement  of  the  action  to  the 
time  of  the  rule  for  a  new  trial  being  discharged ; 
and  he  stated  in  his  affidavit  that,  during  the  time  of 
his  residence  here  he  had  not  earned  any  money, 
but  had  been  wholly  unemployed  and  unable  to  ex- 
ercise his  ordinary  occupation  of  a  ship's  purser,  and 
to  avail  himself  of  numerous  opportunities  of  em- 
ployment in  the  way  of  his  business  by  reason  of  his 
being  necessarily  detained  as  a  material  witness  in 
the  cause.  The  Master,  on  taxation,  allowed  the 
plaintiff  expenses  of  maintenance  from  the  com- 
mencement of  the  action  down  to  the  discharge  of 
the  rule  for  a  new  trial: — Held,  that,  under  the 
peculiar  circumstances  of  the  case,  expenses  of  main- 
tenance between  the  6rst  trial  and  the  discharge  of 
the  rule  for  a  new  trial  might  be  allowed  as  part  of 
the  costs  of  the  rule.  But  that  as  a  general  rule,  it 
was  not  to  be  considered  that  a  witness  might  be  de- 
tained at  the  expense  of  the  losing  party  after  a  rule 
for  a  new  trial  had  been  obtained.  Dowdell  v.  the 
Royal  Australian  Steam  Navigation  Compamy,  23 
Law  J.  Rep.  (n.s.)  CI.B.  369;  3  E.  &  B.  902. 

On  taxation  of  costs,  it  is  a  general  rule  to  dis- 
allow the  expenses  of  a  witness  rejected  by  the  .Tudge 
at  the  trial,  as  between  party  and  party.  Galloway 
V.  KeywoHh,  23  Law  J.  Eep.  (n.s.)  C.P.  218;  16 
Com.  B.  Rep.  228. 

The  same  rule  applies  to  a  witness  rejected  by  an 
arbitrator;  and  where  a  case  on  being  called  on  for 
trial  was  referred,  and  a  witness  who  attended  at  the 
place  of  trial  and  afterwards  before  the  arbitrator  on 
the  reference,  was  rejected  by  the  arbitrator,  the 
Master  was  held  to  have  rightly  disallowed  his  ex- 
penses, as  between  party  and  party.    Ibid. 

The  materiality  of  a  witness  is  primd  facie  a 
question  for  the  Master,  but  the  Court  may  review 
his  decision  on  that  point.     Ibid. 

In  an  action  for  a  proportion  of  the  saving  of  coals 
effected  by  a  patent  boiler  erected  by  the  plaintiff 
according  to  a  contract,  an  engineer  attended  at  the 
trial  and  before  the  arbitrator,  who  had  not  seen  the 
boilers  in  question,  but  had  seen  the  working  of 
similar  ones.  QiuBre — whether  he  was  a  material 
witness.  Semble,  per  Maule,  J.,  that  he  was  not 
material  as  between  party  and  party.     Ibid. 


If  a  witness  does  not  arrive  at  an  assize  town  until 
after  the  cause  for  which  he  has  been  subpoenaed  has 
been  referred  to  arbitration,  his  expenses  will  not  be 
allowed  as  costs  in  the  cause.  Fryer  v.  StvH,  24 
Law  J.  Rep.  (n.s.)  C.P.  1S4;  16  Com.  B.  Rep.  218. 

If  he  attends  at  the  reference  his  expenses  will  be 
costs  of  the  reference  and  not  of  the  cause.     Ibid. 

The  Court  allowed  witnesses  who  came  from  a 
distance  their  expenses  of  one  day  to  come  to,  and 
of  one  day  to  return  from,  the  assize  town.     Ibid. 

Except  under  special  circumstances,  the  expenses 
of  the  attendance  of  witnesses,  on  the  commission 
day  at  the  assizes  cannot  be  allowed.  Sa/rvey  v. 
Divers,  16  Com.  B.  Rep.  497. 

An  attorney  who,  in  his  affidavit  of  increase  on 
taxing  costs,  represents  that  he  has  paid  money  to 
witnesses  in  the  cause  when  he  has  not  in  fact  paid 
it  (though  he  may  have  taken  steps  for  doing  so),  or 
who,  without  proper  ground,  makes  statements  tend- 
ing to  heighten  the  costs  payable  to  witnesses,  with 
intent  to  favour  such  witnesses  or  to  oppress  the  op- 
posite party,  commits  an  offence  for  which,  on  a 
timely  application,  he  may  be  punished  by  the 
Court.  But,  where  the  losing  party  in  a  cause  com- 
plained that  the  adverse  attorney  had  claimed  pay- 
ments for  the  production  of  maps  by  witnesses  at  the 
trial,  which  maps,  it  was  said,  were  not  in  fact  pro- 
duced, and  of  a  counterpart,  produced  by  a  witness 
but  not  used  or  required ;  also  for  money  alleged  to 
have  been  paid  by  the  attorney  to  a  witness,  whereas 
such  money  was  not  paid  till  long  after  the  affidavit 
of  increase  was  sworn ;  but  such  complaint  was  not 
made  till  nearly  a  year  and  a  half  after  the  taxation, 
the  complainant's  attention  having  been  drawn  to  the 
subject  recently  and  by  accident, — Held,  that  it  was 
too  late,  unless  upon  a  very  strong  case,  to  bring 
such  details  before  the  Court  as  charges  to  be  an- 
swered by  an  attorney ;  and  a  rule  to  answer  matters 
was  refused.  Doe  d.  Mence  v.  Hadley,  17  Q.B. 
Rep.  571. 
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(A)  In  qenbrai,. 

(B)  Petition. 

(C)  Re-hearino  and  Appeal. 

(D)  Motions. 

(E)  Case  sent  to  a  Court  op  Law. 

(F)  Administration  Suits. 

(G)  Creditors'  Suits. 

(H)  Trustees  and  Executors. 

(I)  Hbir-at-Law. 

(J)  Next  Friend. 

(K)  Setting  off. 

(L)  Upon  WHAT  Fund  chargeable. 

(M)  Taxation  of  Costs. 

(a)  Practice  as  to,  in  general. 

(b)  What  Cha/rges  are  allowed. 

(c)  Solicitors'  Bills. 

(N)  Rate  of — Pauper  Suits. 
(0)  Security  for  Costs. 


(A)  In  general. 

At  the  hearing  of  special  cases,  under  the  1 3  &  1 4 
Vict.  c.  36,  the  Court  has  power  to  give  directions  as 
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to  costs.  Jackson  r.  Craig,  20  Law  J.  Rep.  (n.s.) 
Chanc.  204. 

The  Court  has  no  jurisdiction,  under  the  3  &  4 
Vict.  c.  87  (Metropolitan  Improvement  Act),  to 
order  the  costs  and  expenses  of  making  out  a  title 
to  land  required  by  the  Commissioners  to  be  paid 
by  them,  or  in  the  case  of  a  tenant  for  life,  out  of 
the  purchase-money.  In  re  Strachcm's  Estate,  20 
Law  J.  Rep.  (n.s.)  Chano.  511;  9  Hare,  185. 

The  defendant  having  satisfied  the  demand  for 
which  the  suit  was  instituted,  the  Court  refused  to 
allow  it  to  be  proceeded  with  for  the  costs;  but  upon 
the  terms  of  an  agreement,  to  which  the  plaintiff  had 
consented,  but  which  the  defendant  had  not  strictly 
observed,  ordered  the  defendant  to  pay  the  costs  of 
the  plaintiff  out  of  pocket  in  the  suit  and  on  this 
notice  of  motion.  Tapp  v.  Ta/mter,  20  Law  J.  Rep. 
(w.s.)  Chanc.  669. 

A  bill  was  filed  on  the  authority  of  Tlie  London 
and  North-  Western  Railway  Com/pamy  v.  Smith,  and 
an  injunction  to  restrain  the  defendant  from  proceed- 
ing under  the  compensation  clauses  of  the  Lands 
Clauses  Consolidation  Act  was  refused,  and  the  bill 
was  dismissed,  without  costs;  but  on  appeal,  (the 
cause,  by  consent,  being  considered  as  regularly  on 
for  hearing,)  the  defendant  had  leave  given  him  to 
apply  to  the  Court  as  to  the  costs  of  the  suit  if  he 
should,  before  a  given  day,  establish  a  right  to  com- 
pensation. The  Sutton  Ha/rbour  Improvement  Co. 
V.  Eitchins,  21  Law  J.  Rep.  (n.s.)  Chanc.  668;  1 
De  Gex,  M.  &  G.  161;  15  Beav.  161. 

Where  a  suit  is  instituted  on  the  authority  of  a 
case,  and  the  doctrine  upon  which  the  same  was 
founded  has  been  since  got  rid  of,  the  plaintiff  is 
entitled  to  have  his  bill  dismissed  without  costs. 
Ibid. 

Of  the  two  objects  of  a  bill,  one  succeeded  and 
the  other  failed.  The  costs  not  being  easily  separ- 
able, a  decree  was  made  without  costs  on  either  side. 
BochdaXe  Carnal  Co.  v.  King,  22  Law  J.  Rep.  (n.s.) 
Chanc.  604;  16  Beav.  630. 

A  suit  heard  twice  in  this  court,  and  twice  sent  to 
a  court  of  law,  and  afterwards  carried  by  appeal  to 
the  House  of  Lords,  when  it  was  remitted  to  this 
court  again,  with  a  declaration  that  the  plaintiff  had 
no  title  :  upon  its  coming  on, — Held,  that  the  decla- 
ration of  the  House  of  Lords  must  be  inserted  in  the 
decree  with  a  stay  of  all  further  proceedings  ;  that 
the  plaintiff  was  not  liable  for  the  costs  up  to  the 
first  hearing,  or  for  the  first  trial  at  law,  or  for  the 
subsequent  hearing  before  this  Court;  that  the  plain- 
tiff must  pay  the  costs  of  the  second  trial  at  law, 
and  the  subsequent  hearing  before  this  Court;  that 
the  plaintiff  and  the  defendant  must  each  pay  his 
own  costs  of  the  appeal  to  the  House  of  Lords,  and 
of  the  proceedings  which  the  plaintiff  had  taken  in 
the  Master's  ofiice,  under  the  decree  made  after  the 
second  trial  at  law.  Wilson  v.  Eden,  23  Law  J, 
Rep.  (n.s.)  Chanc.  105. 

The  general  costs  of  a  suit  being  reserved,  the 
costs  of  two  disclaiming  defendants  were  ordered  to 
be  paid  by  the  plaintiff  without  prejudice  to  the 
question  by  whom  and  out  of  what  fund  they  ought 
eventually  to  be  borne.  Jones  v.  Powell,  1 3  Beav. 
433. 

Costs  of  suit  for  dissolution  of  a  partnership,  on 
the  ground  that  the  defendant  had  become  a  lunatic, 
though  not  so  found  by  inquisition,  ordered,  after 


decree  declaring  the  partnership  dissolved,  to  be  paid 
out  of  the  partnership.  Jones  v.  Welch,  1  Kay  &  J. 
765. 

Although  there  is  no  rule  that  in  every  instance 
in  which  a  defendant  takes  several  grounds  of  de- 
fence, one  tenable  and  successful,  the  rest  doubtful 
or  invahd,  that  circumstance  ought  to  avail  the 
plaintiff  on  the  subject  of  costs,  yet  where,  upon  the 
evidence,  the  plaintiff's  case  failed  absolutely  and 
wholly  as  a  case  for  equitable  relief,  but  the  defen- 
dant had  in  the  suit  endeavoured  to  support  claims 
without  any  just  foundation,  and  had  vexatiously 
disputed  the  legal  title  of  the  plaintiff: — Held,  that 
the  bill  ought  to  be  dismissed  without  costs.  Clowes 
v.  Bed,  2  De  Gex,  M.  &  G.  731. 

A  bill  contained  charges  of  fraud  which  were 
neither  supported  nor  repelled  by  evidence;  but  in- 
asmuch as  the  costs  were  not  increased  by  such 
charges, — Held,  that  the  costs  of  the  suit  ought  not 
to  be  affected  thereby.  Stanilandy.  Willott,  3  Mae. 
&  G.  664. 

(B)  PeWMON. 

An  unopposed  petition  contained  statements  which 
were  immaterial  to  the  prayer.  The  Court  inserted 
in  the  order  a  direction  to  the  taxing  Master,  in  tax- 
ing the  costs,  to  have  regard  to  such  statements. 
Hyder  v.  Coleman,  21  Law  J.  Rep.  (n.s.)  Chanc.  692. 

Real  estate  subject  to  several  incumbrances  was 
sold  by  the  first  incumbrancer  under  a  power  of  sale 
in  his  mortgage  deed,  and  the  surplus  purchase- 
money  was  paid  into  court  under  the  Trustees'  Re- 
lief Act.  The  second  incumbrancer,  whose  debt 
was  greater  than  the  fund  in  court,  presented  a  peti- 
tion, stating  the  other  incumbrances,  and  praying  for 
payment  of  the  fund  to  himself.  This  petition  was 
served  on  the  other  incumbrancers,  with  a  notice 
by  the  solicitor  of  the  petitioner  to  each  incum- 
brancer that,  if  he  appeared  on  the  petition  the 
payment  of  his  costs  out  of  the  fund  would  be 
resisted ; — Held,  that  the  incumbrancers  so  served 
who  appeared  at  the  hearing  of  the  petition  were 
not  eutitled  to  their  costs  out  of  the  fund.  So- 
berts  V.  Ball,  24  Law  J.  Rep.  (n.s.)  Chanc.  471;  3 
Sm.  &  G.  168. 

Proceedings  were  stayed  as  against  the  legal  per- 
sonal representative.  A  petition  having  been  pre- 
sented, professing  to  deal  with  funds  standing  to  the 
general  credit  of  the  cause,  he  was  served  therewith, 
and  with  a  notice  not  to  appear : — Held,  neverthe- 
less, that  he  was'  entitled  to  his  costs  of  appearance. 
Rowley  v.  Adams,  16  Beav.  312. 

(C)  Re-hearinq  and  Appeal. 

Where,  upon  appeal,  the  order  of  the  Court  below 
was  varied,  and,  by  inadvertence,  the  cause  was  heard 
on  further  directions  by  the  Court  of  Appeal, — Held, 
that  this  circumstance  ought  not  to  affect  the  right 
of  the  successful  party  to  those  costs  which  he  would 
otherwise  have  been  entitled  to.  Malcolm  v.  Scott, 
20  Law  J.  Rep.  (n.s.)  Chanc.  17;  3  Mac.  &  G.  29j 
2  Hall  &  Tw.  440. 

Where  a  Court  of  Appeal  agrees  with  the  main 
part  of  the  relief  granted  in  the  court  below,  it  will 
not  depart  from  its  rule  for  adjudication  of  the  costs, 
excepting  in  a  very  strong  and  clear  case.  Blenkin- 
sopp  V.  BUiMnsopp,  21  Law  J.  Rep.  (n.s.)  Chanc. 
401;  1  De  Gex,  M.  &  G.  496. 
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Where  the  Master  of  the  Rolls  or  a  Vice  Chan- 
cellor has  given  substantial  relief  against  a  defen- 
dant, with  costs  against  him  personally,  it  is  com- 
petent to  this  Court,  in  affirming  the  decree  as  to 
rehef,  to  vary  it  as  to  costs,  if  its  dissent  from  the 
decree  as  to  costs  is  strong,  clear  and  undoubting. 
Heynell  v.  Sprye,  21  Law  J.  Rep.  (n.s.)  Chanc.  633; 
I  De  Gex,  M.  &  G.  660. 

When  a  decree  is  affirmed  upon  the  general 
merits  of  the  case,  an  objection  founded  on  an 
obvious  inadvertency  in  such  decree,  and  which 
might  have  been  taken  in  the  court  below,  ought 
not  to  affect  the  costs  of  the  appeal,  if  taken  for 
the  first  time  in  the  Appellate  Court.  Smith  v.  Pin- 
comie,  3  Mac.  &  6.  653. 

(D)   MOTIOHS. 

A  party  was  ordered  to  pay  the  general  costs  of 
certain  suits.  Pending  an  appeal,  he  moved  for 
leave  to  file  a  supplemental  bill  in  the  nature  of  a 
bill  of  review,  and  obtained  leave  to  do  so  on  depo- 
siting 501.  with  the  Registrar,  and  he  was  ordered  to 
pay  the  costs  of  the  motion.  He  paid  the  501,  but 
not  the  costs  of  the  motion,  and  filed  a  supple- 
mental bill;  but  the  Court  held  that  the  payment  of 
the  costs  of  the  motion  was  a  condition  annexed  to 
the  order  giving  leave  to  file  the  supplemental  bill, 
and  that  therefore  all  proceedings  in  the  supple- 
mental suit  must  be  stayed  until  payment  of  them. 
Sprye  v.  ReyneU,  21  Law  J.  Rep.  (n.s.)  Chanc.  664-, 
1  De  Gex,  M.  &  G.  712. 

Where  a  party  is  ordered  to  pay  the  general  costs 
of  a  suit,  and  also  the  costs  of  a  particular  motion, 
and  then  files  a  bill  against  the  party  entitled  to  all 
those  costs,  if  the  latter  moves  to  stay  all  proceed- 
ings in  the  new  suit  until  the  costs  of  the  particular 
motion  are  paid,  that  is  a  waiver  of  any  right  he 
may  have  to  stay  proceedings  until  the  general  costs 
of  the  suit  are  paid,  and  the  Court  will  only  stay  the 
proceedings  until  payment  of  the  costs  of  the  parti- 
cular motion.     Ibid, 

(E)  Case  sent  to  a  Coukt  of  Law. 

In  a  suit  against  several  persons  A  B  and  G,  the 
decree  directed  an  issue  as  to  G,  and  reserved  the 
costs  of  A  and  B,  and  the"  subsequent"  costs  of  all 
other  parties,  and  further  directions.  G  was  success- 
ful on  the  issue  : — Held,  that  he  was  entitled  to  all 
bis  costs.    Bice  v.  Gordon,  14  Beav.  508. 

(F)  Administration  Suits. 

In  a  suit  for  the  administration  of  the  estate 
of  a  testator,  A  brought  in  a  claim  upon  the  estate 
before  the  chief  clerk.  The  claim  was  resisted  by 
the  executors,  and  disallowed  : — Held,  that  the  costs 
of  the  executors  incurred  in  resisting  the  claim  were 
payable  by  A.  Hatch  v.  Scarles,  23  Law  J.  Rep. 
(N.s.)  Chanc.  467;  2  Sm.  &  G.  147. 

The  validity  of  a  will  having  been  questioned  in 
the  ecclesiastical  court,  the  will  was  established,  but 
the  costs  of  the  opposing  party  were  ordered  to  be 
paid  out  of  the  estate.  A  suit  was  afterwards  insti- 
tuted in  this  court  to  administer  the  estate : Held, 

that  the  costs  of  the  litigation  in  the  ecclesiastical 
court  were  to  rank  with  other  charges  upon  the 
estate,  and  must  be  postponed  to  the  payment  of  the 
costs  of  the  suit  in  this  court.  Major  v.  Major,  23 
Law  J.  Rep.  (N.S.)  Chanc.  718;  2  Drew.  281. 


A  died  intestate,  and  letters  of  administration  of 
his  estate  were  granted  to  B,  the  solicitor  of  the 
Treasury,  on  behalf  of  the  Crown.  Afterwards  C, 
one  of  the  nex^t-of-kin,  obtained  a  decree  in  the 
ecclesiastical  court,  by  which  the  letters  granted  to 
B  were  revoked,  and  letters  of  administration  of  the 
estate  of  the  intestate  were  granted  to  C,  who  there- 
upon filed  a  claim  against  B  for  the  transfer  of  the 
estate  of  the  intestate  :-^Held,  upon  appeal,  con- 
firming the  order  below,  that  the  Crown  was  not 
entitled  to  the  costs  of  the  suit.  ^<me  v.  Jieynolda, 
24  Law  J.  Rep.  (n.s.)  Chanc.  321;  4  De  Gex,  M. 
&  G.  565  :  aflSrming  23  Law  J.  Rep.  (n.s.)  Chanc. 
638;  2Sm.  &  G.  331. 

Semhle that  where  the  Crown  obtains  administra- 
tion to  the  estate  of  an  intestate,  it  does  so  for  its 
own  benefit  and  not  in  a  fiduciary  character.     Ibid. 

Costs  given  to  the  plaintiff  in  a  legatee's  suit  as 
between  solicitor  and  client,  where  the  fund  is  in- 
sufficient to  pay  the  legacies  in  full.  Waldron  v. 
Frances,  10  Hare,  App.  x. 

In  a  bill  filed  by  a  married  woman  to  administer  the 
estate  of  a  testator,  and  to  establish  her  equity  to  a 
settlement,  to  which  her  husband  and  his  assignees  in 
bankruptcy  were  made  defendants,  the  Court  held  that 
the  husband  was  entitled  to  his  costs,  but  refused  to 
give  the  assignees  their  costs.  Rotherami , Battson, 
2  Sm.  &  G.  App.  viii. 

(G)  Creditoes'  Suits. 

A  simple  contract  creditor  obtained  an  order  to 
administer  the  intestate's  estate.  He  afterwards 
had  notice  that  the  estate  was  insufficient  to  pay  the 
specialty  creditor  and  the  costs  of  the  administratrix, 
but  he  still  persisted  in  prosecuting  the  suit: — Held, 
that  the  fund  must  be  applied,  first,  in  paying  the 
costs  of  the  administratrix,  then  in  paying  the  plain- 
tiff's costs  down  to  the  notice,  and  the  residue  in 
payment  of  the  specialty  creditor.  Sullivan  v. 
Beavan,  20  Beav.  399. 

A  creditors'  bill  was  filed  after  notice  of  a  decree 
in  a  simple  administration  suit  by  one  of  the  next-of- 
kin  of  the  intestate,  but  the  decree  was  at  that  time 
imperfect  in  not  containing  the  usual  preliminary 
inquiries.  The  frame  of  the  creditors'  suit  was  also 
different  in  making  the  heir-at-law  a  party,  and  in 
containing  charges  as  to  real  estate,  and  as  to  the 
destruction  of  documents.  The  creditors'  suit  having 
been  brought  to  hearing,  the  Vice  Chancellor  made 
an  order  directing  the  plaintiff  to  pay  a  stated  sum 
to  the  heir-at-law  in  lieu  of  costs,  and  ordered  the 
administratrix  to  pay  the  plaintiff's  costs  of  suit : — 
Held,  that,  inasmuch  as  the  creditor  might  have 
obtained  all  the  relief  to  which  she  was  entitled  in 
the  former  suit,  the  bill  ought  to  have  been  dismissed 
with  costs;  and  that,  under  the  circumstances,  the 
appeal  to  the  Lord  Chancellor  did  not  fall  within 
the  rule  precluding  an  appeal  for  costs.  Menzies  y. 
Connor,  3  Mac.  &  G.  648. 

(H)  Trustees  akd  Executors. 

A  solicitor  and  trustee,  aeting  for  himself  and  his 
co-trustees,  will  not  be  allowed  professional  charges 
in  matters  of  their  trust  estate  (where  there  is  not  an 
express  provision  to  the  contrary),  except  in  a  suit 
in  respect  of  the  trust  property  to  which  such 
solicitor  is  a  necessary  party,  and  in  which  the 
costs  are  not  increased  by  his  conduct.     Lincoln  v. 
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Windsor,  20  Law  J.  Rep.  (n.s.)  Chanc.  531;  9 
Hare,  158. 

If  trustees  take  upon  themselves  to  inquire  into 
matters  which  do  not  concern  them,  and  to  raise 
questions  of  the  title  of  their  cestuis  que  trust,  they 
must  bear  their  own  expenses  of  proceedings  result- 
ing from  their  own  conduct.  And  the  fact  of  their 
acting  under  the  advice  of  counsel  will  not,  in  all 
cases,  entitle  them  to  the  costs  of  a  suit.  Devey  v. 
Thornton,  22  Law  J.  Eep.  (n.s.)  Chanc.  163;  9 
Hare,  222. 

Affidavits  at  the  hearing,  pursuant  to  the  13  &  14 
Vict.  c.  35,  received  as  evidence.     Ibid. 

Where  one  of  a  set  of  trustees  is  a  solicitor,  and, 
by  the  direction  of  his  co-trustees,-  acts  professionally 
in  matters  relating  to  the  trust  estate  (such  business 
being  done  out  of  court,  and  not  in  a  cause  in  Chan- 
cery), he  will  not  be  allowed  any  remuneration  for 
his  professional  services,  but  only  be  entitled  to  his 
costs  out  of  pocket.  Broughton  v.  Brovghton,  24 
Law  J.  Rep.  (n.s.)  Chanc.  190;  2  Sm.  &  G.  422: 
affirmed  25  Law  J.  Rep.  (n.s.)  Chanc.  250;  5  De 
Gex,  M.  &  G.  160. 

Where  one  of  a  set  of  trustees  is  one  of  a  firm  of 
solicitors,  and  the  firm  act,  by  the  direction  of  the 
trustees,  professionally  in  matters  relating  to  the 
trust  estate  (such  business  being  done  out  of  court, 
and  not  in  a  cause  in  Chancery),  the  firm  will  not 
be  allowed  any  remuneration  for  their  professional 
services,  but  only  be  entitled  to  costs  out  of  pocket. 
Ibid. 

Trustees  had  lent  money  on  a  technically  insuf- 
ficient security.  In  the  Master's  office  they  entered 
into  evidence  to  prove  its  sufficiency,  but  failed; 
and  they  afterwards  presented  a  petition  for  calling 
in  and  investing  the  money.  This  was  done,  and  no 
loss  occurred  : — Held,  that  the  trustees  were  entitled 
to  their  costs  of  both  proceedings.  Royds  v.  Soyds, 
14  Beav.  54. 

In  a  suit  by  i  trustee  against  his  co-trustee,  a 
solicitor,  and  the  parties  beneficially  interested  under 
a  will,  some  of  them  being  infants,  the  costs  of  all 
parties  had  been  ordered  to  be  taxed  and  paid.  It 
appeared  that  the  defendant  trustee,  the  solicitor, 
had  conducted  his  defence  by  his  partner.  The  tax- 
ing Master  allowed  the  solicitor  trustee  costs  out  of 
pocket  only : — Held,  that  the  rule  which  had 
allowed  to  solicitor  trustees  costs  out  of  pocket  only 
being  well  established,  the  Court  would  not,  with 
reference  to  the  question  of  costs,  inquire  whether 
the  conduct  of  the  suit  by  the  partner  of  the  solicitor 
trustee  was  beneficial  for  all  parties,  though  no  party 
objected  to  such  inquiry,  but  that  all  costs  beyond 
those  out  of  pocket  must  be  disallowed,  J/yon  v. 
Baker,  5  De  Gex  &  Sm.  622. 

(I)  Heir-at-Law. 

A  testator  devised  his  real  estates  to  A,  and  died, 
leaving  B  his  heir-at-law.  B  brought  an  action  of 
ejectment  against  A,  in  respect  of  a  part  of  the  tes- 
tator's real  estate,  on  the  grounds  of  the  incompe- 
tency of  the  testator,  and  fraud  on  the  part  of  A. 
The  action  was  tried  and  failed,  and  a  motion  for  a 
new  trial  was  refused.  A  bill  was  then  filed  by  A 
against  B  for  the  purpose  of  establishing  the  will. 
B,  in  his  answer,  set  up  the  incompetency  of  the 
testator,  and  fraud  on  the  part  of  the  devisee,  and 
entered  into  a  good  deal  of  evidence  in  support  of 


his  case.  At  the  Tiearing,  issues  were  directed  to  try 
the  validity  of  the  will.  The  issues  were  tried.  B 
at  the  trial  merely  cross-examined  A"s  witnesses,  and 
did  not  enter  into  any  independent  evidence.  A 
verdict  was  given  in  support  of  the  will.  On  the 
coming  on  again  of  the  cause  on  the  question  of  the 
costs  of  the  suit  and  issues, — Held,  that  B  was  not 
entitled  to  any  of  the  costs  of  the  suit  or  issues,  but 
was  bound  to  pay  so  much  of  the  costs  of  the  suit 
and  issues  as  were  occasioned  by  his  raising  the 
above-mentioned  questions  of  incompetency  and 
fraud.  Grove  v.  Young,  21  Law  J.  Rep.  (N,s.) 
Chanc.  95;  5  De  Gex  &  Sm.  38. 

A  contracted  to  sell  an  estate  to  B.  Before  the 
completion  of  the  purchase  B  died  intestate.  A  bill 
was  filed  by  A  against  the  heir  and  administrator  of 
B,  praying  for  a  re-sale  of  the  estate  and  for  the  ap- 
plication of  the  purchase-money  to  the  payment  of 
A's  expenses  and  the  sum  agreed  to  be  paid  by  B : 

Held,  that  A  was  bound  to  pay  the  costs  of  the 

heir,  with  liberty  to  add  them  to  his  own.  Popple 
V.  Mmson,  21  Law  J.  Rep.  (n.s)  Chanc.  311;  5  De 
Gex  &  Sm.  318. 

In  a  charity  case  the  heir,  though  unsucoessfulr 
allowed  his  costs,  but  only  as  between  party  and 
party.     Whicker  v.  Hvme,  14  Beav.  628. 

(J)  Nexi  Friend. 

The  solicitor  for  a  married  woman,  the  plaintiff  'm 
a  suit,  placed  the  name  of  A  on  the  record  as  her  next 
friend.  On  a  motion  to  dismiss  the  bill  for  want  of 
prosecution,  it  was  stated  by  A  that  his  name  had 
been  put  on  the  record  without  his  knowledge  or 
sanction,  that  he  had  no  acquaintance  with  the  plain- 
tiff or  any  of  the  parties  to  the  suit,  that  he  had  nO' 
means  of  hearing  of  the  suit,  and  that  he  had'  never 
heard  of  it  until  he  was  served  with  the  notice  of 
motion : — Held,  that  A  was  nevertheless  liable  to 
pay  to  the  defendants  all  the  costs  of  the  suit.  Bligh 
V.  Tredgett,  21  Law  J.  Rep.  (n.s.)  Chanc.  204;  5- 
De  Gex  &  Sm.  74. 

A  next  friend  of  a  married  woman  placed  on  the 
record  after  the  institution  of  the  suit  is  liable,  not 
only  for  the  costs  of  the  suit  incurred  after  his  name 
was  so  placed,  but  to  all  the  costs  of  the  suit.    Ibid, 

(K)  Settino  ofp. 

A  in  an  action  became  entitled  to  receive  costs 
from  B,  and  in  a  suit  respecting  the  same  matters  he 
became  liable  to  pay  costs  to  B.  A,,  being  unable  to 
obtain  payment,  asked  by  petition  that  the  costs 
might  be  set  off,  but  the  application  was  refused, 
OelleU  V.  Prestow,  15  Beav,  458. 

(L)  Upon  what  Fund  chargeable.- 

The  costs  of  a  suit  instituted  to  obtain  the  opinion 
of  the  Court  upon  a  specific  devise  of  real  estate,  ia 
which  infants  were  interested,  were  directed  to  be 
raised  by  sale  or  mortgage  of  a  sufficient  part  of  the 
estate.  Mandenov.  Mcmdem>,  23  Law  J.  Rep.  (n.s.)' 
Chanc  50 ;  Kay,  App.  ii. 

A  general  direction  in  a  will  that  costs  shall  be 
paid  out  of  a  particular  fund  provided  for  that  pnr- 
pose,  is  applicable  only  to  discharge  the  costs  which 
relate  to  the  office  of  executors.  Lord  Brougham  v. 
Lord  William  Powlett,  24  Law  J,  Rep.  (n.s.)  Chanc. 
233;  19  Beav.  !!». 

Where  there  are  several  estates  subject  to  trusts 
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for  different  persons,  each  must  bear  the  particular 
charges  affecting  it,  notwithstanding  a  fund  has  been 
created  for  the  payment  of  costs.    Ibid. 

Costs  incurred  for  a  purpose  necessarily  applicable 
to  the  whole  of  the  trusts  contained  in  a  will,  must 
be  borne  proportionately  by  the  several  estates  affect- 
ed by  the  will.     Ibid. 

In  a  suit  between  the  owners  of  a  ship  for  the  sale 
of  the  cargo  and  a  division  of  the  proceeds : — Held, 
the  fund  being  deficient,  that  the  costs  of  all  parties 
must  be  paid  out  of  the  fund ;  that  the  captain,  from 
having  given  a  notice  to  the  dock  company  not  to 
part  with  the  cargo  until  the  freight  was  paid,  was 
properly  made  a  party  to  the  suit;  that  he  was  liable 
for  the  wages  of  seamen,  &c.,  and  having  been 
made  a  party,  there  were  sufficient  grounds  for  his 
not  disclaiming,  and  that  he  must  be  paid  his  costs 
out  of  the  fund.  Alexander  v.  Simtns,  24  Law  J. 
Rep.  (n.s.)  Chanc.  618;  20  Beav.  123. 

Executors  and  trustees  having  appropriated  a 
legacy  and  divided  the  residue : — Held,  that  the  costs 
of  a  suit  to  secure  the  particular  legacy  must  be  paid 
thereout.  The  Qorvernessea'  Senevolent  Inetitution  v. 
Husiridger,  18  Beav.  467. 

A  stock  legacy  bequeathed  to  several  in  succession 
was  appropriated  by  the  executors  and  the  residue 
paid  over.  In  a  suit  between  the  remainderman 
and  the  executors  alone,  the  legacy  was  transferred 
into  Court,  and  the  costs  of  suit  were  paid  thereout. 
The  tenant  for  life  afterwards  filed  a  claim  to  have 
the  amount  of  costs  recouped  out  of  the  residue.  It 
was  dismissed  with  costs.  Richardson  v.  Kusbridger, 
20  Beav.  136. 

A  testator  devised  his  freehold  farm  called  W  upon 
certain  trusts,  and  bequeathed  his  leasehold  farm  at 
H  upon  trust  for  sale  and  payment  thereout  of  his 
debts,  funeral  and  testamentary  expenses,  in  exone- 
ration of  his  general  personal  estate,  and  subject 
thereto  in  trust  for  the  trustees  (who  were  also  his 
executors)  beneficially.  Therewas  a  general  residuary 
gift  subject  only  to  the  payment  of  such  of  the 
testator's  debts  as  the  proceeds  of  the  leaseholds  at 
H  should  be  insufficient  to  pay : — Held,  that  the 
costs  of  the  suit  to  determine  whether  certain  lease- 
hold land  was  comprised  in  the  devise  of  W,  the 
bequest  of  H,  or  the  gift  of  the  residue,  were  pro- 
perly payable  out  of  the  proceeds  of  H.  Morrdl 
v.  Fkher,  4  De  Gex  &  Sm.  422. 

(M)  Taxation  op  Costs. 
(o)  Practice  as  to,  in  general. 

Practice  of  the  Taxing  Master's  office  as  to  the 
tsixation  of  costs  not  requiring  service,  or  where 
service  is  dispensed  with.  Jn  re  Harvey's  Settle- 
ment, 10  Hare,  App.  Ixxv. 

The  plaintiffs  were  ordered  to  pay  to  the  defen- 
dant so  much  of  the  costs  "  as  had  been  occasioned  " 
by  one  object  of  the  suit,  and  a  decree  was  made 
with  costs  as  to  the  other  objects.  The  Taxing 
Master  considered  the  suit  to  be  for  two  objects,  and 
allowed  the  plaintiff  one-half  only  of  the  general 
costs  common  to  both : — Held,  that  he  was  right. 
Hardy  v.  Hull,  17  Beav.  3oS. 

(6)  What  Changes  are  allowed. 

Where  the  Court  had  ordered  in  a  suit  that  money 
should  be  raised  by  mortgage,  and  the  mortgage 
deed  was  submitted  to  counsel   on  behalf  of  the 


mortgagee,  the  fees  for  settling  the  deed  were 
directed  to  be  allowed  by  the  officer  in  teixing  the 
mortgagee's  costs,  the  mortgagee  having  been  ordered 
to  have  his  costs,  charges  and  expenses.  Nicholson 
V.  Jeyes,  22  Law  J.  Rep.  (n.s.)  Chanc.  833;  1  Sm. 
&  G.  App.  xiii. 

Where,  on  the  taxation  of  costs  between  party  and 
party,  the  necessity  of  employing  three  counsel  on 
one  side  has  been  considered,  and  the  costs  of  the 
third  counsel  disallowed,  the  Court  will  not  interfere 
with  the  discretion  of  the  taxing  Master.  The 
Midland  Rail.  Co.  v.  Brown,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1092;  10  Hare,  App.  xliv. 

According  to  the  new  practice  under  the  15  &  16 
Vict.  c.  86.  s.  56,  in  case  of  sale  by  the  Court,  an 
abstract  of  title  is  submitted  to  counsel  to  prepare 
the  conditions  of  sale.  Counsel  having  made  certain 
queries  upon  four  sheets  of  the  abstract,  the  vendor's 
solicitor  charged  11.  Is.  for  perusing  the  same.  Sec, 
and  41.  6s.  8d.  for  a  second  fair  copy  of  the  abstract 
for  the  purchaser's  solicitor.  The  taxing  Master 
disallowed  the  first  item,  and  reduced  the  second  to 
13s.  4d.,  which  he  allowed  for  recopying  the  four 
spoiled  sheets  of  the  abstract  to  render  it  fit  to  be 
sent  to  the  purchaser's  solicitor.  On  a  petition  to 
review,  held,  that  the  taxing  Master  was  right,  and 
that  they  were  matters  entirely  within  the  discretion 
of  the  taxing  Master.  Rwmsey  v.  Riimsey,  21 
Beav.  40. 

The  solicitor  usually  charges  for  drawing  the  con- 
ditions of  sale,  though  they  are  really  drawn  by 
counsel,  and  he  is  thereby  remunerated  for  the 
trouble  of  answering  counsel's  queries.     Ibid. 

A  second  fair  copy  of  abstract  is  not  allowed 
except  under  special  circumstances,  as  where  the 
notes  of  counsel  render  the  copy  laid  before  him 
wholly  unfit  to  go  to  the  purchaser.     Ibid. 

(c)  Solicitors'  Bills. 

A  trustee  is  not  a  proper  party  to  a  petition  pre- 
sented by  a  cestui  que  trust  for  the  delivery  and 
taxation  of  bills  of  costs  paid  by  a  trustee.  In  re 
Mole,  22  Law  J.  Rep.  (n.s.)  Chanc.  455. 

(N)  Rate  of — Pauper  Suits. 

The  Court  of  Chancery  having  given  a  married 
lady  leave  to  sue  in  formd  pa/uperis,  on  evidence 
that  she  could  not  procure  a  next  ftiend,  made  a 
decree  in  her  favour.  One  of  the  defendants  ap- 
pealed, but  the  appeal  was  dismissed,  with  costs : 

Held,  that  the  appellant  defendant  must  pay  the 
lady  herself  dives  costs.  WeUesley  v.  Wellesley,  The 
Countess  of  Mornvngton  v.  <Ac  Barl  of  Momington, 
21  Law  J.  Rep.  (n.s.)  Chanc.  738;  1  De  Gex,  M. 
&  G.  501. 

A  pauper  asking  for  costs  of  an  abandoned  motion 
is  entitled  to  dives  costs.  Lady  Mornington  v. 
Keane,  24  Law  J.  Rep.  (n.s.)  Chanc.  400. 

(0)  Secdmty  for  Costs. 

A  married  %voman  cannot  be  allowed 
next  friend  who  is  incapable  of  giving 
costs.  Stevens  v.  Williams,  21  Law  J. 
Chanc.  57;  1  Sim.  N.S.  545. 

A  new  next  friend  of  a  feme  coverte 
sxibatitnted,  the  old  next  friend,  who  was 
to  the  suit,  was  ordered  to  give  security 
to  the  time  of  his   appointment,  and 


to  sue  by  a 
security  for 
Rep.  (N.s.) 

having  been 
a  defendant 
for  costs  up 
proceedings 
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were  stayed  in  the  mean  time.  No  security  having 
been  given,  it  was  asked  that  in  default  of  its  being 
completed  within  a  limited  time,  the  bill  might  be 
dismissed,  with  costs,  but  the  application  was  re- 
fused. Payne  v.  Little,  21  Law  J.  Rep.  (n.s.) 
Chanc.  718;  U  Beav.  647. 

The  next  friend  of  a  married  woman  went  to 
reside  abroad.  The  defendant  was  held  entitled 
either  to  security  for  costs  from  this  next  friend,  or 
to  have  a  new  next  friend  appointed.  Alcock  v. 
Alcock,1\  Law  J.  Eep.  (n.s.)  Chanc.  740;  5  De 
Gex  &  Sm.  671. 

Where  a,  plaintiff  goes  out  of  the  jurisdiction, 
pending  a  suit,  for  a  purpose  which  is  likely  to  keep 
him  abroad  for  such  a  length  of  time  that  there  is 
no  reasonable  probability  that  he  will  be  forthcoming 
when  the  defendant  may  have  to  call  upon  him  to 
pay  costs,  the  Court  will  direct  him  to  give  security 
for  costs.  Bldkeney  v.  Dufawr,  22  Law  J.  Eep. 
(N.s.)  Chanc.  389;  2"  De  Gex,  M.  &  G.  771;  16 
Beav.  292. 

A  plaintiff  domiciled  in  Scotland,  but  having 
lodgings  in  London  for  no  fixed  time,  will  be  required 
to  give  security  for  costs.  Ainslie  v.  Sims,  22  Law 
J.  Rep.  (n.s.)  Chanc.  834;  17  Beav.  57. 

A  plaintiff  in  equity  who  was  also  plaintiff  in  an 
action  at  law  between  the  same  parties,  relating  to 
the  same  subject-matter,  having  obtained  leave  to 
amend  his  bill  on  payment  of  costs,  and  having 
accordingly  paid  the  costs  and  amended  his  bill,  left 
his  residence,  and  the  return  to  a  writ  of  ca.  sa, 
issued  against  him  for  the  costs  of  the  action  was 
that  he  could  not  be  found.  An  application  that 
the  plaintiff  might  be  ordered  '  to  give  security  for 
costs  in  the  suit  was  refused,  with  costs,  he  having 
sworn  that  his  absence  was  only  for  a  temporary 
purpose.  Manby  v.  Bewicke,  24  Law  J.  Eep.  (n.s.) 
Chanc.  664. 

The  bond  of  "The  British  Guarantee  Associa- 
tion," incorporated  by  act  of  parliament,  held  a 
sufficient  security  under  an  order  to  give  security  for 
costs.     Pleslow  V.  Johnson,  1  Sm.  &  G.  App.  xx. 

A  plaintiff  described  himself  as  resident  within 
the  jurisdiction.  By  amendment  he  described  him- 
self as  of  the  ship  W,  "  now  on  a  voyage  to  Sydney 
and  hack  to  London,  master  mariner."  It  not  ap- 
pearing when  he  would  return  within  the  jurisdiction, 
security  for  costs  was  ordered  to  be  given.  Stewart 
V.  Stewcert,  20  Beav.  322. 


limitation,  as  to  time,  in  requiring  a  will  to  be 
proved  in  solemn  form.  In  the  goods  of  Top^dng, 
2  Rob.  Ec.  Rep.  620. 


COSTS,  IN  ECCLESIASTICAL  COURTS. 
[See  Knapp  v.  Willesden,  title  Chukch,  Pews.] 

A  guardian,  in  instituting  or  carrying  on  a  matri- 
monial suit  on  behalf  of  a  minor  wife  against  her 
husband,  must  exercise  sound  judgment  and  discre- 
tion; if  he  carry  on  such  suit  without  a  just  founda- 
tion, he  will  be  condemned  in  the  costs  of  the 
husband.  Under  no  circumstances  can  a  wife  in  a 
matrimonial  suit  be  condemned  in  costs.  Brown  v. 
Brown,  2  Rob.  Ec.  Rep.  302. 

On  motion  made  for  a  decree  calling  upon  the 
executor  of  a  will,  of  which  probate  had  been  granted 
in  1 83.5,  to  prove  the  same  per  testes,  otherwise  to 
shew  cause  why  the  probate  should  not  be  revoked, 
&c.,  the  Court  granted  the  motion  on  security  being 
given  for  costs  in  lOOi,  and  observed — there  is  no 


COSTS,  IN  CRIMINAL  CASES. 

(K)  Costs  op  Pbosecution  for  Assault. 

(B)  Criminal  iNroRMAiioN. 

(C)  Taxation. 

(D)  After  Eemoval  by  Certiorari. 

(E)  Pbaoiioe. 


(A)  Costs  of  Pboseoution  for  Assault. 
[See  14  &  15  Vict.  c.  56.  s.  3.] 
On  an  application  for  costs,  under  the  stat.  14  &  15 
Vict.  c.  Bh.  s.  3,  in  a  case  of  assault,  the  Judge  must 
be  satisBed  that  the  defendant  was  taken  before 
magistrates  for  their  summary  decision  of  the  case, 
and  by  them  sent  for  trial  at  the  assizes;  but  the 
production  of  the  summons  granted  by  one  magistrate 
for  the  defendant  to  appear  at  N  before  such  magis- 
trate as  should  be  then  there,  to  answer  the  complaint 
and  be  further  dealt  with  according  to  law,  is  suffi- 
cient for  this  purpose.  Begvna  v.  M'Gavaron,  3 
Car.  &  K.  320. 

(B)  Criminal  Information. 

Where,  in  a  criminal  information  for  a  libel,  the 
defendant  recovers  a  verdict  and  judgment,  he  is 
entitled  to  recover  from  the  prosecutor  the  costs 
sustained  by  reason  of  the  information,  under  the 
6  &  7  Vict.  0.  96.  tf.  8,  although  the  only  plea  upon 
the  record  is  not  guilty,  and  the  Judge  at  the  trial 
certifies,  under  the  4  &  5  W.  &  M.  c.  18.  ».  2.  that 
there  was  reasonable  cause  for  exhibiting  such  infor- 
mation. Regma  v.  Latimer,  20  Law  J.  Rep.  (n.s.) 
Q.B.  129;  15  Q.B.  Rep.  1077. 

(C)  Taxation. 

The  Court  of  Queen's  Bench  has  no  jurisdiction 
to  review  the  taxation,  by  the  clerk  of  assize,  of  the 
costs  of  an  indictment  for  libel  tried  on  the  Crown 
side  at  the  assizes.  Regina  v.  Newhouse,  22  Law  J. 
Eep.  (n.s.)  Q.B.  127;  1  Bail  C.C.  129. 

(D)  After  Removal  bt  Certiorari. 

Where  a  child  was  found  in  the  streets  with 
marks  of  violent  beating  and  ill-treatment  upon  it, 
and  it  was  taken  to  the  workhouse  of  a  union,  and 
the  guardians,  being  informed  that  its  father  had 
committed  the  injuries  upon  the  child,  preferred  an 
indictment  eigainst  him  for  a  misdemeanour,  which 
the  defendant  removed  by  certiora/ri,  and  was  on  the 
trial  found  guilty, — Held,  that  the  guardians  were, 
under  S  W.  &  M.  c.  11.  s.  3,  entitled  to  their  costs 
as  civil  officers,  prosecuting  upon  account  of  a  fact 
committed  or  done  that  concerned  them  as  officers 
to  prosecute.  Regina  v.  Anon.,  20  Law  J.  Rep. 
(N.S.)  M.C.  63;  IS  aB.  Rep.  1060. 

In  order  to  entitle  a  prosecutor  to  costs  under  that 
section,  it  is  sufficient  to  shew  that  he  prosecuted  in 
pursuance  of  some  moral  obligation,  and  was  not  a 
mere  volunteer.     Ibid. 

Where,  upon  a  case  reserved  at  the  sessions, 
points  are  raised  in  favour  of  both  sides,  and  the 
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Court  of  Queen's  Bench  confirms  theorder  of  Sessions 
and  decides  against  all  the  points  raised,  neither  party 
is  entitled  to  costs  under  5  Geo.  2.  c.  19.  s.  2.  Ee- 
gina  v.  t!ie  Sowthampton  Dock  Co.,  20  Law  J.  Rep. 
(n.s.)  M.C.  228. 

Upon  removal  of  an  indictment  by  certiorari  from 
the  Sessions  to  the  Queen's  Bench,  the  sureties  in 
the  recognizance  became  bound  as  sureties  for  the 
payment  of  the  costs  in  the  event  of  a  verdict  being 
found  for  the  Crown,  although  there  are  no  words 
to  that  effect  in  the  conditions  to  the  recognizance; 
the  3rd  section  of  the  5  &  6  W.  &  M.  c.  11.  being, 
in  effect,  incorporated  with  the  recognizance.  The 
recognizance  was  stated  to  have  been  entered  into 
before  "  J  T,  Esq,,  one  of  the  Justices  for  the 
county  of,"  &c. : — Held,  good.    Regina  v.  Hodgson, 

21  Law  J.  Rep.  (n.s.)  M.C.  181 ;  7  Exch.  Rep.  915. 
An  indictment  for  an  assault  was   preferred  by 

order  of  the  Lord  Mayor  of  London,  and  removed 
into  this  court  by  a  certiorari  obtained  by  the 
defendant,  who  was  afterwards  found  guilty.  The 
city  solicitor  had  the  conduct  of  the  prosecution,  and 
the  costs,  it  appeared,  would  be  defrayed  out  of  a 
iiind  provided  for  such  purposes  by  the  corporation : 
— Held,  that  the  costs  of  the  prosecution  could  not 
be  recovered,  under  the  5  W.  &  M.  c.  11.  s.  3; 
that  section  being  intended  to  indemnify  a  prosecutor 
against  costs  which  he  would  otherwise  be  liable  to 
pay.  Eegina  v.  Wilson,  22  Law  J.  Rep. (n.s.)  M.C, 
53;  1  E.  &  B.  S97;  1  Dears.  C.C.R.  7«. 
(E)  Pkactioe. 
[See  Certiorari.] 
Where  a  side-bar  rule  has  issued  under  the  5  &  6 
W.  &  M.  c.  H.  s.  3,  and  an  attachment  is  moved 
for  by  the  prosecutor  for  non-payment  of  the  costs, 
it  is  not  necessary  to  have  an  affidavit  that  the 
prosecutors  are  the  parties  grieved.   Eegina  v.  Hilis, 

22  Law  J.  Rep.  (n.s.)  QB.  322;  2  E.  &  B.  176. 


districts  for  seven  years  before  the  passing  of  the  act, 
and  where  a  different  division  is  ordered  under  the 
act.  Eegina  v.  Lechmere,  20  Law  J.  Eep.  (n.s.) 
aB.  169;  16  aB.  Rep.  284. 


COUNSEL. 
rSee  Barrister — Costs.] 


COUNTY. 
Division  of  Counties  into  Districts. 
The  7  &  8  Vict.  c.  92.  enables  the  Queen  by 
Order  in  Council  to  direct  that  any  county  shall  be 
divided  into  districts,  to  each  of  which  a  separate 
coroner  is  to  be  appointed;  and  by  section  6.  where 
"  any  such  county  has  been  customarily  divided  into 
districts  for  the  purpose  of  holding  inquests  during 
seven  years  before  the  passing  of  the  act,  and  it 
shall  seem  expedient  to  Her  Majesty  that  the  same 
division  of  the  county  be  made  under  the  act,  each 
of  such  districts  shall  be  assigned  to  the  coroner 
usually  acting  in  and  for  the  same  district;  but  if  it 
shall  appear  expedient  to  Her  Majesty  that  a  dif- 
ferent division  of  such  county  be  made,  and  any 
coroner  shall  present  a  petition  praying  for  compen- 
sation for  the  loss  of  his  emoluments  arising  out  of 
such  change,  Her  Majesty  may  direct  the  Lords  of 
the  Treasury  to  assess  the  amount  of  such  compen- 
sation":  Held,  that  the  power  to  direct  compen- 
sation to  be  assessed  extended  only  to  those  cases 
where  a  county  had  been  customarily  divided  into 


COUNTY  COURT. 
fSee  Costs — Inferior  Codrt.] 


COVENANT. 

[See  Action  —  Company  —  Damaqes Deed 

Lease.] 

(a)  covbnantcs  by  implication. 

(B)  Voluntary  Covenants. 

(C)  Dependent  or  Independent  Covenants. 

(D)  Covenants  Running,  with  the  Land. 

(E)  Discharge  op  Covenants. 

(F)  Consircotion  op  Covenants. 
(a)  In  general. 

(I)  In  Eestraint  of  Trade. 

(c)  Auxilia/ry  Covenant. 

(d)  As  to  Notice. 

(G)  Actions  and  Suits. 


(A)  Covenants  by  Implication. 

[See  the  Grreat  Northern  Eail.  Co.  \.  Harrison, 
title  Company — Bower  v.  Hodges,  post,  (F)  (e).J 

A  lease  of  certain  coal  mines  contained  the  follow, 
ing  covenant  by  the  lessees : — "  That  they  the  said 
lessees,  their  executors,  &e.  or  their  servants  or 
workmen,  should  and  would,  once  in  every  month, 
or  oftener,  during  the  said  term,  at  their  own  ex- 
pense, draw  to  bank  at  some  of  the  pits  or  shafts  of 
the  said  collieries  or  coal  mines  thereby  demised 
(provided  that  the  same  should  be  pits  or  shafts  from 
which  the  coals  of  the  thereby  demised  collieries 

should  not  be  worked  by  an  outstroke)" i.e.  by 

means  of  pits  or  shafts  upon  the  surface  of  the  ad- 
joining mines — "  and  lay  in  some  convenient  place 
in  that  behalf,  upon  the  said  lands  and  premises  of 
the  said  lessors,  for  the  said  lessors,  their  heirs  or 
assigns,  all  the  manure,  compost  and  dung,  to  be 
made  and  bred  by  the  horses  employed  underground 
in  working  the  said  demised  collieries,  and  should 
spend  and  bestow  so  much  thereof,  and  of  all  such 
dung,  manure,  compost,  &c.  as  should  be  made, 
bred,  or  arise,  in,  under  or  upon  the  said  estate  and 
premises  of  the  said  lessors,  or  any  part  thereof,  as 
might  be  necessary  for  that  purpose,  in  dressing  and 
manuring  any  lands  or  grounds  which  they  the  said 
lessees,  their  executors,  &c.  or  any  of  them,  might 
during  the  said  term  thereby  granted,  occupy  as 
tenants  to  the  said  lessors  or  either  of  them,  their  or 
either  of  their  heirs  or  assigns."  The  lease  con- 
tained various  clauses  which  spoke  of  the  pits  or 
shafts  to  be  sunk  on  the  demised  premises,  but  did 
not  contain  any  express  covenant  by  which  the 
lessees  were  either  bound  to  sink  a  pit  or  work  the 
mines;  and  it  was  also  doubtful  whether  the  lessees 
were  empowered  to  work  the  demised  mines  by 
"  outstroke" : — Held,  that  no  covenant  could  be 
implied  from  the  preceding  covenant,  which  imposed 
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upon  the  lessees,  upon  the  mines  being  worked  and 
manure  being  made  within  them,  the  obligation  of 
sinking  a  pit  or  shaft  upon  the  demised  lands,  al- 
though they  might  be  liable  for  a  breach  of  covenant 
in  working  the  mines  by  outstroke.  James  v.  Coch- 
rane, 21  Law  J.  Rep.  (n.s.)  Exch.  229;  7  Exch. 
Rep.  170  :  affirmed  (in  error),  22  Law  J.  Rep.  (N.s.) 
Exch.  201;  8  Exch.  Rep.  556. 

A  declaration  in  covenant  recited  a  deed  of  the 
2nd  of  March,  1841,  whereby  two  pieces  of  land 
were  conveyed  to  the  defendants,  subject  to  the  per- 
formance by  them  of  certain  agreements :  in  this 
deed  the  piece  of  land  in  question  was  described  as 
"  a  slip  of  land  then  being  intended  to  be  formed 
into  a  new  course  for  the  river  Beult."  The  decla- 
ration then  made  profert  of  the  deed  of  covenant 
upon  which  the  action  was  brought,  and  stated  that 
-the  defendants  thereby  covenanted  with  the  plain- 
tiffs that  they,  the  defendants,  should  and  would, 
within  a  reasonable  time,  "  at  their  own  costs  and 
expense,  make  and  cut  the  said  intended  new  course 
for  the  said  river  Beult,  and  also,  within  such  like 
reasonable  time  as  aforesaid,  divert  the  stream  of  the 
said  river  into  the  said  intended  new  course  for 
the  same."  It  then  went  on  to  state  a  covenant  to 
make  a  bridge  over  the  intended  new  cut,  for  the 
plaintiffs'  use,  within  a  given  time,  and  a  covenant  to 
make  good  the  banks  of  the  new  cut,  and,  after  the 
same  should  have  been  so  made  good,  and  the  rail- 
way completed,  to  re-convey  to  A,  one  of  the  plain- 
tiffs, the  slip  of  land  which  should  form  the  new 
course  of  the  river,  and  also  to  fill  up  and  level  the 
then  existing  course,  so  far  as  the  same  should  have 
been  diverted.  The  declaration  then  charged  breaches 
of  covenant,  in  not  making  a  new  cut,  in  not  divert- 
ing the  stream  of  the  Beult,  in  not  constructing  a 
bridge  over  the  new  cut,  in  not  perfecting  its  banks, 
in  not  re-conveying  to  A  the  slip  of  land  "  with  the 
water  of  the  said  river  duly  diverted  into  the  said 
new  course,"  and  in  not  filling  up  the  existing  course 
of  the  Beult,  "  so  far  as  the  stream  thereof  should 
and  ought  to  have  been  diverted  as  aforesaid."  The 
defendants,  after  craving  oyer  of  the  deed  of  cove- 
nant, and  setting  it  out  in  hcec  verba,  demurred 
generally  to  the  declaration.  The  deed,  as  set  out 
on  oyer,  did  not  in  express  terms  contain  any  cove- 
nant to  make  and  cut  the  new  course,  or  to  divert 
the  stream  of  the  river ;  but  it  did  contain  express 
covenants  to  the  effect  of  all  the  other  covenants 
stated  in  the  declaration : — Held,  that  there  was  no 
implied  covenant  on  the  part  of  the  defendants  to 
make  the  cut,  and  divert  the  stream  of  the  Beult; 
and,  consequently,  that  there  could  be  no  breach  of 
the  express  covenants  to  build  the  bridge,  &c.  unless 
the  cut  was  made,  and  the  stream  diverted.  Rash- 
leigh  v.  the  South-Eastern  Rail.  Co.,  10  Com.  B. 
Rep.  612. 

Under  a  parol  demise,  the  law  will  imply  an  agree- 
ment for  quiet  enjoyment,  but  not  for  good  title. 
Where,  therefore,  a  tenant  under  a  written  demise, 
containing  no  agreement  for  quiet  enjoyment  or  for 
good  title,  having  been  distrained  on  by  the  grantee 
of  an  annuity  charged  upon  the  land  prior  to  the 
demise,  in  an  action  against  his  landlord  alleged  in 
his  declaration  breaches  for  quiet  enjoyment,  and  for 
good  title,  and  obtained  a  verdict,  the  Court  granted 
a  new  trial,  on  payment  of  costs  by  the  plaintiff,  to 
enable  him  to  amend  by  striking  out  of  the  declara- 
DioEST,  1850—1855. 


tion  the  allegation  as  to  covenant  for  title.  Bamdy 
V.  Cartwright,  22  Law  J.  Rep.  (h.s.)  Exch.  285;  8 
Exch.  Rep.  913. 

(B)  VoiTiNTAEY  Covenants. 

A  voluntary  covenant  by  a  party  to  pay  a  sum  of 
money  to  persons  therein  mentioned  either  in  his 
lifetime  or  in  a  certain  time  after  his  decease  is  a  valid 
covenant,  and  creates  a  valid  debt  though  the  deed 
was  kept  in  the  covenantor's  possession  till  his  death 
and  its  execution  was  unknown  to  the  covenantees  or 
cestuis  que  trust.  Alexander  v. Brame,  19Beav.  436. 

But,  quaere,  whether  a  like  covenant  to  pay  to 
trustees  a  sum  of  money  in  trust  for  a  charity  is  valid 
or  void  as  a  device  to  defeat  the  Statute  of  Mortmain 
when  it  must  be. satisfied  out  of  chattels  real.  The 
Court  directed  the  parties  to  try  its  validity  by  an 
action  at  law.     Ibid, 

(C)  Dependent  or  Independent  Covenants. 

In  a  deed  by  which  A  assigned  to  B  for  a  term  of 
years  an  exclusive  licence  to  use  a  certain  patent, 
after  covenants  for  payment  of  certain  sums  in  the 
nature  of  royalties,  there  was  the  following  clause: 
"  that  if  it  shall  happen  in  any  year  during  the  con- 
tinuance of  the  term  that  the  royalties  or  sums  of 
money  hereinbefore  covenanted  to  be  paid  shall  not 
amount  to  the  sum  of  2,000i  sterling,  then  B  shall, 
within  fourteen  days  after  the  expiration  of  any  year 
in  which  it  shall  so  happen,  pay  to  A  such  a  sum  of 
money  as  with  the  said  royalties  will  amount  to  2,0OOZ. 
for  that  year,  or  if  B  shall  at  any  time  make  default 
in  payment  of  such  sum  of  money  aforesaid  within 
the  time  appointed  for  payment,  then  it  shall  be 
lawful  to  and  for  A,  by  writing,  signed  by  him  and 
indorsed  on  the  said  indenture  or  duplicate  thereof, 
to  declare  that  the  said  indenture  and  the  licence  and 
power  thereby  granted  shall  cease  and  determine: — . 
Held,  that  this  was  not  an  absolute  covenant  by  B 
to  pay  2,0001.  a  year  during  the  term,  but  only 
empowered  A  to  put  an  end  to  the  grant  upon  non- 
payment of  that  sum.  Tielens  v.  Mooper,  20  Law 
J.  Rep.  (n-.s.)  Exch.  78;  S  Exch.  Rep.  830. 

A  became  tenant  to  B  of  a  colliery  and  also  of 
some  farm  land,  at  distinct  rents.  The  lease  con- 
tained very  numerous  covenants  as  to  the  payment 
of  the  rents,  and  as  to  the  management  of  each  pro- 
perty. The  term  created  was  for  forty-two  years; 
but  the  tenant  was  to  have  liberty  to  put  an  end  to 
the  term,  on  giving  eighteen  months'  notice  before 
the  expiration  of  the  first  eight  years,  or  of  any  sub- 
sequent three  years.  The  proviso  which  gave  the 
tenant  this  liberty,  after  describing  the  giving  of  the 
notice,  contained  these  words:  "Then  and  in  such 
case  (all  arrears  of  rent  being  paid,  and  all  and  sin- 
gular the  covenants  and  agreements  on  the  part  of 
the  said  lessees  having  been  duly  observed  and  per- 
formed,) this  lease,  and  every  clause  and  thing  therein 
contained,  shall,  at  the  expiration  of  the  first  eighth 
year,  and  thereafter  at  the  expiration  of  any  such 

third  year,  cease,  determine,  and  be  utterly  void 

But,  nevertheless,  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  hereto  may  then  be 
entitled  to  for  breach  of  any  of  the  covenants  or 
agreements  hereinbefore  contained."  The  Court  of 
Exchequer  had  held  that  this  proviso  did  not  make 
the  performance  of  all  the  covenants  a  condition  pre- 
cedent to  the  tenant's  power  to  put  an  end  to  the 
2G 
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lease  (Friar  v.  Cfrey,  19  Law  J.  Eep.  (n.s.)  Exch. 
368;  5  Exch.  Rep.  584).  The  Court  of  Exchequer 
Chamber  held,  that  the  proviso  did  make  the  per- 
formance of  the  covenants  a  condition  precedent 
(Grey  v.  Friar,  20  Law  J.  Rep.  (n.s.)  Exch.  365;  5 
Exch.  Rep.  597).  The  Lords  were  equally  divided, 
and  80  the  judgment  of  the  Exchequer  Chamber  was 
affirmed.     4  H.L.  Cas.  565. 

An  agreement  made  on  the  2lBt  of  July  1849,  be- 
tween the  plaintiff  and  the  defendants,  recited  that 
the  plaintiff  had  erected  a  factory  on  land  of  the  de- 
fendants for  the  purpose  of  manufacturing  patent 
fuel;  that  the  defendants  had  advanced  the  plaintiff 
2,500t  towards  the  erection  of  the  factory  and  had 
agreed  to  grant  the  plaintiff  a  lease  of  the  land  and 
buildings,  and  to  enter  into  conditions  for  the  supply 
of  coal  for  the  manufactory  and  otherwise.  The 
agreement  contained  the  following  clauses: — 1.  The 
defendants  were  to  grant  the  plaintiff  a  lease  of  the 
land,  &c.  for  the  term  of  twelve  years  from  the  25th 
of  March  last  past,  at  a  peppercorn  rent,  and  the 
plaintiff  was  immediately  thereupon  to  assign  the 
lease  by  way  of  mortgage  to  the  defendants,  as  secu- 
rity for  the  repayment  of  the  advance  and  interest. 
3.  All  the  coals  used  by  the  plaintiff  for  the  purpose 
of  his  manu&cture  during  the  term  of  twelve  years 
were  to  be  purchased  of  the  defendants,  provided  they 
could  supply  him  with  the  quantity  that  should  be 
from  time  to  time  required  by  him,  the  coal  to  be 
good  for  the  purpose  of  manufacturing  steam  fuel, 
and  of  that  kind  known  as  small  coal ;  and  that  he 
was  to  use  no  other  coal  at  the  factory  during  the 
term  than  that  bought  of  the  defendants,  except 
when  he  required  more  small  coal  than  the  defen- 
dants could  supply  him  with,  and  except  coal  for  the 
purposes  of  experiment.  4.  The  defendants  were 
not  to  be  liable  to  supply  more  than  500  tons  per 
week,  and  if  they  should  be  unable  from  some  sub- 
stantial cause  to  supply  small  coal,  they  were  to  give 
the  plaintiff  six  months'  notice  of  such  inability. 
The  5th  and  6th  clauses  contained  provisions  for 
screening  the  coal  and  returning  rubble  coal.  7.  If 
the  coal  delivered  should  not  be  of  such  quality 
as  to  be  fit  for  the  purposes  of  his  manufactory,  four- 
teen days'  notice  was  to  be  given  by  the  plaintiff. 

10.  The  plaintiff  was  not  to  remove  or  take  down 
the  factory  or  machinery,  but  the  same  was  to  remain 
as  security  to  the  defendants  for  advances  and  for  the 
price  of  the  coal ;  and  on  the  payment  of  the  balance 
due  during  or  at  the  end  of  the  term,  the  company 
were  to  take  the  machinery  and  fixtures  at  a  valuation. 

11.  In  the  lease  to  be  granted  to  the  plaintiff  a  cove- 
nant was  to  be  inserted  that  the  plaintiff  was  not  to 
use  the  premises  for  any  other  purpose  but  the  manu- 
facture of  patent  fuel.  12.  In  case  the  plaintiff 
should  cease  to  use  the  small  coal  of  the  defendants 
"by  reason  of  their  inability  to  supply  him,  and  should 
continue  to  occupy  the  premises,  he  was  to  pay  1001. 
a  year  for  the  rent  of  the  premises.  13.  That  the 
agreement,  determinable  as  aforesaid,  should  continue 
for  the  term  of  twelve  years  from  this  date.  An 
action  was  brought  by  the  plaintiff  for  a  breach  of 
the  implied  contract  to  supply  500  tons  of  small  coal 

weekly: Held,  on  demurrer  to  several  pleas,  first, 

that  the  granting  of  a  lease  by  the  defendants  was 
not  a  condition  precedent  to  supplying  the  coal;  that 
the  two  covenants  were  independent;  and  that  the 
"  term  of  twelve  years"  in  the  third  clause  of  the 


agreement  did  not  refer  to  the  other  twelve  years  for 
which  the  lease  was  to  be  granted.  Secondly,  that 
the  inability  to  supply  the  coal  from  a  substantial 
cause  mentioned  in  the  fourth  clause  was  no  excuse 
for  not  supplying  it,  unless  the  six  months'  notice  of 
the  inability  had  been  given  by  the  defendants. 
Thirdly,  that  the  agreement  referred  only  to  coals 
required  by  the  defendants  for  the  manufacture  of 
patent  fiiel.  Wood  v.  tlie  Governor  and  Oom^any 
of  Copper  Miners  in  England,  22  Law  J.  Rep.  (n.s.) 
C.P.  209;  14  Com.  B.  Rep.  428. 

E  H,  by  indenture,  dated  the  31st  of  May  1852, 
demised  to  the  defendant  for  ninety-nine  years  a 
piece  of  land  and  four  unfinished  dwelling-houses, 
the  defendant  covenanting  that  he  would  on  or  before 
the  25th  of  June,  finish  the  houses  "under  the 
direction  andtothesatisfaction  of  thesurveyor  of  EH." 
Proviso,  that  in  case  of  default,  E  H  might  enter 
"  into  the  demised  premises  or  any  part  thereof  in  the 
name  of  the  whole,  and  repossess,  retain  and  enjoy 
the  same  as  of  his  former  estate."  By  indenture  of 
the  30th  of  July  1852,  between  E  H  and  the  plaintiff, 
after  reciting  a  lease  of  the  18th  of  February  1852, 
whereby  S  W  demised  to  E  H  certain  land  (includ- 
ing the  land  in  question),  and  that  E  H  had  made 
under-leases,  E  H  assigned  to  the  plaintiff  the  lease- 
hold premises  "  and  also  the  estate,  right,  title  and 
interest  of  him  the  said  E  H  in,  to  and  out  of  the 
said  premises,"  for  the  residue  of  the  term  of  years 
granted  by  the  aforesaid  indenture  of  lease,  subject 
nevertheless  to  the  under-leases.  The  defendant  not 
having  finished  the  houses  in  time,  the  present  eject- 
ment was  brought.  No  surveyor  had  been  appointed : 
—Held,  first,  that  the  appointment  of  a  surveyor  was 
a  condition  precedent  to  the  liability  of  the  defendant 
to  finish  the  houses:  secondly,  that  the  8  &  9  Vict. 
c.  106.  s.  6.  does  not  authorize  the  assignment  of  a 
right  of  entry  for  condition  broken,  but  relates  only 
to  an  original  right  where  there  has  been  a  disseisin 
or  where  the  party  has  a  right  of  entry  and  nothing 
but  that  remained.  Hunt  v.  Bishop,  22  Law  J.  Rep. 
(n.s.)  Exch.  337;  8  Exch.  Eep.  675. 

SemJile — that  there  existed  a  right  of  re-entry,  and 
that  the  forfeiture  was  waived  by  the  assignment. 
Ibid. 

The  E.  C.  Railway  Company  by  deed  covenanted 
with  the  defendants  to  purchase,  and  the  defendants 
covenanted  to  supply,  all  the  coke  required  by  the 
company  for  working  their  lines ;  the  company  to  take 
and  the  defendants  to  supply,  for  seventeen  years, 
550  tons  of  coke  per  week  at  B,  and  100  tons  per 
week  at  C  at  least.  If  the  company  should  require 
more  coke,  they  engaged  to  take  the  same  from  the 
defendants,  and  if  the  consumption  should  be  mate- 
rially diminished,  the  company  was  to  give  three 
months'  notice  to  the  defendants: — Held,  that  the 
covenant  by  the  company  to  take  all  it  required  was 
not  a  condition  precedent  to  the  defendants'  liability 
to  supply,  but  that  the  covenants  were  independent. 
The  Eastern  Counties  Bail,  Co.  v.  PMlipson,  24 
Law  J.  Rep.  (N  b.)  C.P.  140;  16  Com.  B.  Rep.  2. 

Therefore,  in  an  action,  by  the  company,  for  not 
supplying  the  550  tons  and  100  tons  when  required, 
a  plea  to  the  effect  that  the  company  was  not  ready 
and  willing  to  take  all  the  coke  it  required,  but 
wrongfully  took  and  purchased  extra  supplies  from 
other  persons,  without  the  knowledge  or  permission 
of  the  defendants,  was  held  bad.     Ibid. 
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(D)  COTBNANTS  RUNNING  WITH  THE  LAND. 

The  mortgagor  and  mortgagee  of  one  undivided 
moiety,  and  the  owner  of  the  other,  joined  in  a  demise 
of  the  whole  premises  to  G  for  twenty-one  years ;  6 
covenanting  with  the  three  jointly  and  severally  to 
pay  (not  saying  to  whom)  the  reserved  rent.  G  en- 
tered, and  having  become  bankrupt,  his  assignees 
accepted  the  lease: — Held,  on  the  authority  of 
Wakefield  v.  Brovm,  that  the  assignees  were  liable 
in  an  action,  at  the  suit  of  the  three  lessors,  for 
tent  due  since  their  acceptance  of  the  lease.  Magnay 
v.  Edwca-ds,  22  Law  J.  Rep.  (n,s.)  C.P.  170;  13 
Cora.  B.  Eep.  479. 

Where  an  original  agreement  for  the  sale  of  a  piece 
of  land  contained  a  clause  that  no  building  should 
be  erected  beyond  a  stated  line,  and  the  other  part 
of  the  land  was  conveyed  by  deed  reciting  the  origi- 
nal agreement,  the  clause  was  held  to  bind  the  land 
in  whosesoever  hands  it  might  come;  and,  therefore, 
the  Court  confirmed  an  order  for  an  injunction 
granted  by  the  Court  below,  at  the  instance  of  the 
assignee  of  the  piece  of  land  comprised  in  the  original 
agreement  against  the  assignee  of  the  land  contained 
in  the  subsequent  deed,  restraining  the  latter  from 
building  on  his  land  beyond  the  stated  line.  Cole 
v.  Sims,  23  Law  J.  Rep.  (N.s.)  Chanc.  2S8;  5  De 
Gex,  M.  &  G.  1:  affirming  23  Law  J.  Eep.  (n.s.) 
Chanc.  37;  Kay,  S6. 

Semible — that  a  clause  in  the  original  agreement, 
that  for  every  breach  of  covenant  a  specified  sum 
should  be  paid  for  liquidated  damages,  does  not  ex- 
clude the  jurisdiction  of  the  Court  to  try  the  ques- 
tion, whether  it  be  penalty  or  liquidated  damages. 
Ibid. 

(E)  Discharge  op  Covenants. 

[By  parol,  see  Ellen  v.  Topp,  title  Apprentice, 
ante,  page  27 — also  Healey  v.  Spenee,  title  Accord 
AND  Satisfaction,  ante,  page  2.] 

Where  under  an  executory  contract  for  the  manu- 
facture and  supply  of  goods  from  time  to  time,  to  be 
paid  for  after  deUvery,  the  purchaser,  having  accepted 
and  paid  for  a  portion  of  the  goods  contracted  for, 
gives  notice  to  the  vendor  not  to  manufacture  any 
more,  as  he  has  no  occasion  for  them,  and  will  not 
accept  or  pay  for  them,  the  vendor  having  been  de- 
sirous and  able  to  complete  his  contract,  he  may, 
without  manufacturing  and  tendering  the  rest  of  the 
goods,  sue  the  purchaser  for  breach  of  xontract,  and 
will  be  entitled  to  a  verdict,  on  pleas  traversing  alle- 
gations that  he  was  ready  and  willing  to  perform  the 
contract,  and  that  the  defendant  refused  to  receive 
the  residue  of  the  goods,  and  prevented  and  dis- 
charged the  plaintiff  from  manufacturing  and  de- 
livering them.  GoH  v.  the  Amiergaie,  Nottingham, 
and  Boston  and  Eastern  Jvmction  Bail.  Co.,  20 
Law  J.  Rep.  (n.s.)  aB.  460 ;  17  Q.B.  Rep.  127. 

A  declaration  in  covenant  stated  a  contract  under 
seal,  whereby  the  plaintiffs  agree  to  supply  to  the 
defendants  (a  corporation)  3,900  tons  of  cast-iron 
chairs  in  certain  quantities  per  month  from  February 
1847  to  May  1848;  payments  to  be  made  by  the 
defendants  a  month  after  delivery;  and  the  engineer 
to  have  power  from  time  to  time  to  alter  the  deli- 
veries in  any  way  or  proportion.  It  then  averred 
that  although  the  defendants  accepted  a  portion  of 
the  said  chairs,  and  although  the  plaintiffs  were  ready 


and  willing  to  perform  the  said  contract  until  the 
refusal  and  discharge  by  the  defendants  thereinafter 
mentioned,  yet  the  defendants  wholly  refused  to  ac- 
cept or  receive  the  residue  of  the  said  chairs,  and 
wholly  prevented  and  discharged  the  plaintiffs  from 
supplying  the  said  residue,  and  from  the  further 
performance  of  his  contract.  Issues  were  joined  on 
pleas  denying  that  the  plaintiffs  were  ready  and 
willing  to  perform  his  contract;  and  that  the  defen- 
dants refused  to  accept  or  receive  the  residue  of  the 
chairs,  or  prevented  or  discharged  the  plaintiffs  from 
supplying  the  same,  or  for  the  performance  of  their 
contract.  The  evidence  was,  that  soon  after  the 
dehvery  commenced,  the  engineer,  who  had  a  general 
authority  to  act  on  behalf  of  the  company,  requested 
them  to  be  made  more  slowly,  and  afterwards  desired 
the  plaintiffs  to  send  all  the  chairs  then  made,  but 
not  to  make  any  more.  The  plaintiffs  accordingly 
discontinued  making  any  more,  but  were  in  a  posi- 
tion to  have  supplied  the  specified  quantities  if  re- 
quired so  to  do : — Held,  that  the  plaintiffs  were 
entitled  to  the  verdict  on  both  issues.     Ibid. 

The  plaintiffs  had  contracted  with  other  parties 
for  the  supply  of  some  of  the  chairs  at  a  price  rather 
above  the  average  price  to  be  paid  to  them  by  the 
defendants,  and  were  obliged  to  pay  5001.  to  get  off 
their  sub-contract;  and  they  had  also  entered  into 
arrangements  with  iron-founders  for  the  supply  of 
iron,  and  had  built  a  large  foundry  for  the  manufac- 
ture of  the  chairs: — Held,  that  these  matters  were 
properly  taken  into  consideration  in  assessing  the 
damages.    Ibid. 

(F)  Construction  of  Covenants. 

[As  to  extent  of  liability,  see  title  Indemnity,  and 
Tales  V.  Dvmston,  title  Damages  (C).  —  What 
amounts  to  a  breach,  see  Ellen  v.  Topp,  title  Ap- 
prentice, amte,  page  27. — And  see  Bland  v.  Crowley, 
and  Gage  v.  the  NewmarJcet  Mail.  Co.,  title  Com- 
pany.] 

(a)  In  general. 

A  vendor  conveyed  to  a  purchaser  a  piece  of  land 
with  a  house,  being  No.  7  in  a  particular  row  of 
houses  called  Windsor  Terrace,  on  the  west  side  of 
a  road,  and  covenanted  with  the  purchaser  that  no 
building,  excepting  monuments  and  tombs  should  be 
erected  on  any  part  of  the  land  belonging  to  the 
vendor,  "  lying  on  the  east  side  of  the  said  terrace, 
and  opposite  to  the  plot  of  land  thereby  conveyed :" 
_Held,  affirming  the  decision  of  one  of  the  Vice 
Chancellors,  that  the  covenant  applied  only  to  that 
part  of  the  vendor's  land  which  was  opposite  to,  and 
of  the  same  width  as,  the  piece  conveyed.  Patching 
v.Dullins,  23  Law  J.  Rep.  (h.s.)  Chanc.  45;  Kay,  1. 

The  purchaser  having  filed  his  bill  for  an  injunc- 
tion to  restrain  the  erection  of  buildings  on  the  ven- 
dor's land,  and  the  Court  having  dismissed  it,  the 
Vice  Chancellor  held,  that  as  the  construction  of  the 
covenant  had  been  decided  against  the  plaintiff,  he 
must,  the  question  not  arising  on  a  will,  pay  the 
costs ;  and  the  Appeal  Court  affirmed  the  same,  but 
gave  no  costs  of  the  appeal.    Ibid. 

A  B  covenanted  with  his  lessee  for  quiet  enjoy- 
ment as  against  any  person  "  claiming  by,  from  or 
under"  him.  An  eviction  by  a  prior  appointee 
of  A  B  and  C  D  is  a  breach  of  the  covenant  ;__ 
Held,  that  the  case  was  not  altered  by  the  gran  tto 
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the  lessee  being  "  as  far  as  in  his  power  lay,  or  he 
lawfully  might  or  coiUd."  Cahert  v.  Sebright,  IS 
Beav.  156. 

(5)  In  Restraint  of  Trade. 

A  declaration  in  covenant  stated  that  the  plain- 
tiff and  the  defendant  had  carried  on,  in  partnership, 
the  business  of  publishers  in  various  places  in  Great 
Britain  and  Ireland  at  a  greater  distance  than  150 
miles  from  the  General  Post  Office,  London,  of  which 
a  certain  branch  was  known  as  the  canvassing  trade, 
consisting  of  publishing  in  parts  works  in  some  of 
which  the  copyright  had  ceased,  and  of  employing 
canvassers  to  go  from  house  to  house  to  solicit  pur- 
chasers for  such  publications,  and  that  upon  the  dis- 
solution of  the  partnership  the  defendant  covenanted 
{inter  alia)  that  he  would  not  at  any  time  thereafter 
carry  on  that  part  of  the  trade  of  a  publisher,  known 
as  the  canvassing  trade,  within  the  distance  of  150 
miles  from  the  General  Post  Office,  London.  Breach, 
that  the  defendant  carried  on  the  canvassing  trade 
in  London,  and  within  150  miles  of  the  General  Post 
Office ; — Held,  that  the  restraint  was  not  unreason- 
able. Tallis  v.  Tallis,  22  Law  J.  Eep.  (n.s.)  Q.B. 
185;  1  E.  &B.  391. 

Semble,  also,  that  a  part  of  the  covenant  which  re- 
strained the  defendant  from  carrying  on  the  canvass- 
ing trade  in  Edinburgh  or  Dublin,  or  within  fifty 
miles  of  either  of  them,  or  in  any  place  in  Great 
Britain  or  Ireland  where  the  plaintiff  or  his  succes- 
sors in  the  said  business  might,  by  themselves  or 
their  agents,  at  such  time  carry  on  the  said  trade,  or 
might  have  carried  it  on  within  six  months  preceding, 
was  not  unreasonable.     Ibid. 

Such  a  covenant  is  valid  unless  it  plainly  appears 
that  a  restriction  is  imposed  by  it  beyond  what  the 
interest  of  the  plaintiff  requires.     Ibid. 

The  plea  stated  that  a  small  number  only  of  the 
books  in  which  the  copyright  had  ceased  had  been 
published  by  the  plaintiff  and  the  defendant  during 
the  partnership,  and  that  at  the  time  of  making  the 
covenant  it  was  not  probable,  nor  was  there  any  in- 
tention on  the  part  of  the  plaintiff,  that  he  or  his 
successors  in  business  would  publish  the  residue  of 
such  books,  except  a  very  small  number,  and  that  a 
large  proportion  of  the  residue  might  be  published 
by  the  defendant  with  great  advantage  to  the  public; 
that  the  canvassing  trade  extended  to  all  works, 
whether  their  authors  were  living  or  dead,  published 
in  parts,  and  sold  by  canvassers  employed  to  go  from 
house  to  house  to  solicit  purchasers,  and  that  during 
the  partnership  there  were  a  large  number  of  places 
within  150  miles  of  the  General  Post  Office,  where 
the  plaintiff  and  the  defendant  had  not  carried  on 
the  business  of  publishers  or  the  canvassing  trade ; 
and  that  it  was  not  reasonably  necessary  for  the  pro- 
tection of  the  plaintiff  in  the  said  business  that  the 
defendant  should  not  at  anytime  during  the  remain- 
der of  his  life  carry  on  the  canvassing  trade  with 
resj)ect  to  such  of  the  before-mentioned  works  as  had 
not  been  before  published  by  the  plaintiff,  either 
alone  or  jointly  with  the  defendant,  and  with  respect 
to  which  there  never  had  been  any  intention  or  pro- 
bability that  the  plaintiff  would  publish  them,  or 
with  respect  to  works  of  living  authors  never  pub- 
lished or  sold  in  the  canvassing  trade  by  the  plaintiff; 
— Held,  upon  demurrer  to  the  plea,  that  even  if  the 
reasonableness  of  the  restriction  were  to  be  considered 


with  reference  to  the  facts  stated  in  the  declaratiou 
and  plea,  the  plea  was  no  answer;  as  it  did  not  shew 
plainly  that  the  plaintiff's  interest  did  not  require 
the  defendant's  exclusion,  or  that  the  public  interest 
would  be  sacrificed  if  the  defendant's  publications 
were  excluded.     Ibid. 

The  question  whether  a  contract  is  void  as  con- 
trary to  public  policy  is  for  the  Court,  when  the  cir- 
cumstances raising  the  question  are  conceded;  and, 
semble,  that  the  plaintiff  in  his  declaration,  or  the 
defendant  in  his  plea,  may  introduce  averments  of 
circumstances  for  the  purpose  of  maintaining  either 
side  of  that  proposition.     Ibid. 

In  the  conveyance  of  a  house  at  Kemp  Town, 
Brighton,  a  covenant  was  contained  that  the  pur- 
chaser should  not  carry  on  any  trade,  business,  or 
calling  in  the  said  house,  or  permit  the  same  to  be 
used  to  the  annoyance,  nuisance  or  injury  of  any  of 
the  houses  in  Kemp  Town; — Held,  that  keeping  a 
girls'  school  was  a  breach  of  the  covenant;  and  that 
the  Court  would  interfere  by  injunction,  notwith- 
standing other  schools  had  been  permitted  to  be 
carried  on  upon  the  same  property  in  houses  which 
were  subject  to  a  similar  covenant.  Kemp  v.  Sober, 
20  Law  J.  Rep.  (N.S.)  Chanc.  602;  1  Sim.  N.S.  517. 

On  a  sale  by  a  wine-merchant  of  his  stock  in 
trade  and  business,  he  covenanted  that  he  would  not 
set  up  or  carry  on  at  C,  or  in  any  other  place  within 
the  coimties  of  C,  A  or  M,  the  business  of  a  wine 
and  spirit  merchant.  The  vendor  gave  up  his  place 
of  business  at  C,  and  had  no  place  of  business 
within  the  prescribed  district,  but  he  solicited  and 
obtained  orders  within  it: — Held,  by  Lord  Cram- 
worth,  confirming  the  decision  of  the  V.  C.  Kin- 
dersley,  that  the  question  whether  this  was  a  breach 
of  the  covenant  was  too  doubtful  to  entitle  the 
plaintiff  to  an  injunction;  but  held  by  the  Lord 
Justice  Knight  Bruce  and  the  Court  of  Queen's 
Bench,  that  it  was  a  breach  of  the  covenant,  Tv/mer 
Y.  Evans,  2  De  Gex,  M.  &  G.  740. 

(e)  Auxiliary  Oovenwat. 

The  declaration  stated  that  by  deed,  A  the 
patentee  of  machinery  for  maldng  pipes  granted  B 
and  his  assigns  the  exclusive  licence  to  manufacture 
iron  pipes,  yielding  a  royalty  of  so  much  for  every 
ton  of  pipes  made  or  sold  by  B  or  his  assigns,  "  to 
be  paid  "  within  twenty-one  days  of  the  end  of  each 
quarter,  B  covenanting  for  himself  and  assigns  to 
render  an  account  in  writing  within  seven  days  of  the 
end  of  each  quarter,  of  the  amount  manufactured, 
and  to  pay  within  twenty-one  days  the  sum  which 
should  appear  due  on  the  face  of  the  account;  that 
B  transferred  his  interest  in  the  licence  to  the  plain- 
tiff, who  transferred  it  to  M  and  E.  in  trust  for  the 
defendants,  who  were  to  carry  on  business  as  the 
Welded  Iron  Tube  Company;  that  the  defendant 
covenanted  with  the  plaintiff  to  perform  the  cove- 
nants made  by  B  to  A  in  the  first  deed  ;  that  the 
Patent  Welded  Iron  Tube  Company  made  quantities 
of  iron  tubes  in  pursuance  of  the  licence,  whereby 
royalties  became  due  to  the  plaintiff.  Breaches, 
that  the  defendant  did  not  pay  the  royalties,  and  did 
not  render  an  account : — Held,  that  the  declaration 
was  good  on  general  demurrer,  although  it  did  not 
directly  aver  that  any  iron  pipes  were  made  by  B  or 
his  assigns;  and  that  the  covenant  to  render  an  ac- 
count was  only  auxiliary  to  and  did  not  controul  the 
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preceding  conTcnant  to  be  implied  from  the  words 
"  to  be  paid."  Sower  v.  Hodges,  22  Law  J.  Rep. 
(N.S.)  C.P.  194;  13  Com.  B.  Rep.  76S. 

(d)  As  to  Notice. 

The  declaration  stated  that  the  plaintiff  agreed 
with  the  defendants  to  construct  sewers,  lay  pipes, 
build  engine-house,  &c.,  but  the  defendants  would 
not  suffer  him  to  complete  them.  Plea — ^that  it  was 
covenanted  that  the  defendants'  engineer  should  have 
power  to  direct  the  way  in  which  various  portions  of 
the  works  should  be  done,  and  if  it  should  appear  to 
him  that  they  were  not  properly  executed  and  with 
due  expedition,  it  should  be  lawful  for  him  to  give 
notice  to  the  plaintiff  to  alter  any  improper  or  to 
supply  proper  materials  and  labour,  and  with  due 
expedition  to  proceed  therewith ;  and  if  the  plaintiff 
should  within  seven  days  fail  to  comply,  the  engineer 
might  take  the  work  out  of  his  hands;  that  the 
engineer  gave  notice  to  the  plaintiff  to  supply  proper 
and  sufficient  materials  and  labour  for  the  due  prose- 
cution of  the  works,  and  with  due  expedition  to 
proceed  therewith ;  that  the  plaintiff  for  seven  days 
refused  to  comply,  whereupon  the  engineer  took  the 
work  out  of  the  plaintiff's  hands.  Replication, 
that  the  notice  to  the  plaintiff  was  "  to  supply  all 
proper  and  sufficient  materials  and  labour  for  the 
due  prosecution  of  the  said  work,  and  with  due 
expedition  to  proceed  therewith": — Held,  that  the 
notice  was  sufficiently  specific.  Pauling  v.  Mayor, 
&c.  of  Dover,  24  Law  J.  Rep.  (n.s.)  Exch.  128;  10 
Exch.  Rep.  753. 

(6)  Actions  and  Suits. 

[By  and  against  assignees  of  covenants,  see  title 
Lease.  And  see  title  Action,  Form  of — Cort  v. 
the  Ambergate,  <fec.  Saii.  Co.,  write,  (E).] 

By  deed,  dated  the  30th  of  March,  made  between 
J  P  of  the  first  part,  the  plaintiffs  (a  corporation)  of 
the  second  part,  and  the  defendants  of  the  third 
part,  J  P  covenanted  with  the  plaintiffs  that  he 
would,  "  on  the  execution  of  these  presents,"  com- 
mence building  a  gas-holder  tank,  and  finish  it 
within  three  months  from  the  date  of  the  deed,  or 
in  default  thereof  he  would  forfeit  a  certain  sum  ; 
and  the  defendants,  as  sureties  for  J  P,  covenanted 
that  J  P  should  perform  his  covenants,  "  which 
should  be  subsisting  and  not  annulled,"  and  in 
default  thereof  the  defendants  should  pay  the 
plaintiffs  such  sum,  not  exceeding  3001.,  as  liquidated 
damages,  as  J  E  should  adjudge  to  be  reasonable. 
To  an  action  by  the  plaintiffs  to  recover  the  sum 
adjudged  by  J  E  to  be  reasonable  for  J  P's  default, 
the  defendants  pleaded,  first,  that  the  plaintiffs  did 
not  execute  the  deed  imtil  after  the  expiration  of 
the  three  months;  and,  secondly,  that  before  the 
adjudication  by  J  E  the  defendants  and  J  P  revoked 
any  submission  to  arbitration  contained  in  the  deed  : 

Held,  on  demurrers  to  the  pleas,  that  the  first 

plea  was  bad,  for  that  the  execution  of  the  deed  by 
the  plaintiffs  was  not  a  condition  precedent  to  the 
commencement  and  completion  of  the  works  by 
J  P;  and  that  the  second  plea  was  bad,  for  that  the 
adjudication  by  J  E  was  merely  an  appraisement, 
and  not  an  award  as  to  any  matter  in  dispute  be- 
tween the  parties.  TAc  NortJiampion  Gas-ligtit  Co. 
V.  Pamell,  24  Law  J,  Rep.  (n.s.)  C.P.  60;  IS  Com. 
B.  Bep.  630. 


A  in  1842  conveyed  land  to  B,  and  entered  into 
a  covenant  for  quiet  enjoyment,  but  not  into  any 
covenants  for  title.  B  mortgaged  to  C  in  the  same 
year.  In  1 846,  an  ejectment  was  brought,  which  B 
defended,  but  was  evicted.  B  then  sued  A  at  law 
for  damages  upon  the  covenant,  who  pleaded  that  at 
the  time  of  eviction  the  legal  estate  was  in  C  the 
mortgagee.  B  submitted  to  the  plea,  and  afterwards 
A,  the  original  vendor,  paid  off  the  mortgage,  and 
obtained  possession  of  the  mortgage  deed,  whereupon 
was  an  acknowledgment  of  the  receipt  of  the  mort- 
gage money,  and  that  the  same  was  in  full  discharge 
of  the  same,  and  interest,  and  all  right  of  action  or 
demand  of  C  the  mortgagee  against  A  in  respect  of 
the  covenants  in  the  conveyance  to  B.  B  filed  a 
bill  against  A,  praying  that  B  might  be  declared 
entitled  to  the  benefit  of  the  covenant,  and  that  a 
reference  might  be  sent  to  the  Master  to  assess  the 
damages  sustained  by  him  by  reason  of  the  breach 
of  it.  The  Court  below  dismissed  the  bill :  hut,  on 
appeal: — Held,  that  the  plaintiff  was  entitled  to 
have  the  damages  assessed,  and  gave  him  leave  to 
bring  an  action  upon  the  covenant,  and  restrained  A, 
the  defendant,  the  original  vendor,  from  setting  up 
the  mortgage  deed  or  indorsement  by  way  of  defence, 
Thornton  v.  Cov/rt,  22  Law  J.  Rep.  (n.s.)  Chanc. 
361;  SDeGex,  M.  &  G.  293. 


CRIMINAL  LAW. 

[See  the  various  titles  of  offences.  Also  titles 
Costs  in  Criminal  Cases  —  Indictment  —  Jus- 
tices OP  THE  Peace — Pleading  —  Practice 

3-] 


CROWN. 

[See  Costs.] 

Rights  of. 

The  right  of  the  Crown  to  the  sea-shore  is  limited 
by  the  line  reached  by  the  average  of  the  medium 
high  tides  between  the  spring  and  the  neap,  in  each 
quarter  of  a  lunar  revolution  during  the  whole  year. 
Attorney  General  v.  Chambers,  Attorney  General  v. 
Sees,  23  Law  J.  Rep.  (n.s.)  Chanc.  662;  4  De  Gex, 
M.  &  G.  206. 


CROWN  CASES  RESERVED. 
Where  the  assizes  are  held  before  two  Judges, 
and  the  one  of  them  who  tries  a  criminal  case,  after 
reserving  a  point  for  the  consideration  of  the  Court 
of  Criminal  Appeal,  dies  before  the  case  is  stated, 
the  other  Judge  may  state  and  sign  the  case.  Be- 
gina  v.  Featherstone,  23  Law  J.  Rep.  (n.s.)  M.C. 
127;  I  Dears.  C.C.R.  369. 


CURTESY. 
There  is  no  estate  by  the  curtesy  issuing  out  of  an 
estate  pii/r  aiater  vie.    Stead  v.  Piatt,  1 8  Beav.  SO. 
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CUSTOM  AND  PRESCRIPTION— DAMAGES. 


CUSTOM  AND  PRESCRIPTION. 

There  can  be  no  prescriptive  right  in  the  nature 
of  a  servitude  or  easement  so  large  as  to  preclude 
the  ordinary  uses  of  property  by  the  owner  of  the 
lands  alFected.  Dyce  v.  Hay,  I  Macq.  H.L.  Cas. 
305. 

Semhle — that  where  a  claim  in  the  nature  of  a 
servitude  or  easement  is  incapable  of  judicial  con- 
troul  and  restriction,  it  cannot  be  sustained  by  pre- 
scription.    Ibid. 

It  does  not  follow  that  rights  sustainable  by  grant 
are  necessarily  sustainable  by  prescription.     Ibid. 

The  law  of  Scotland  agrees  with  the  law  of  Eng- 
land in  holding  that  the  right  to  village  greens  and 
playgrounds  stands  upon  a  principle  of  original 
dedication  to  the  use  of  the  public.     Ibid. 

Where  new  inventions  come  into  use  they  may 
have  the  benefit  of  servitudes  and  easements;  the 
law  accommodating  its  practical  operation  to  the 
varying  circumstances  of  mankind.     Ibid. 

Special  order  for  the  payment  of  costs.     Ibid. 

Trespass  for  breaking  and  entering  certain  closes 
of  the  plaintiff  and  taking  sand  therefrom.  Pleas, 
setting  up  a  right  by  prescription  for  thirty  and  sixty 
years  respectively,  for  the  surveyors  of  the  parish 
for  the  time  being  to  take  the  san3,  &c.  from  the 
waste  land  within  the  parish  for  the  purpose  of  re- 
pairing the  highways : — Held,  bad.  Pad/wick  v. 
Knight,  22  Law  J.  Rep.  (n.s.)  Exch.  198;  7  Exch. 
Rep.  8S4. 

Similar  pleas,  setting  up  an  immemorial  right  of 
all  persons  residing  in  the  parish  whose  office  or  duty 
it  was  to  repair  the  highways  : — Held,  bad.     Ibid. 

Similar  pleas,  averring  that  the  waste  land  was 

between  high    and  low   water  mark : Held,  bad. 

Ibid. 

A  right  claimed  by  the  inhabitants  of  a  township 
to  enter  upon  the  land  of  a  private  person  and  take 
water  from  a  well  therein  for  domestic  purposes  is  an 
easement  and  not  a  profit  &  prendre,  and  may, 
therefore,  properly  be  claimed  by  custom.  Race  v. 
Ward,  24  Law  J.  Rep.  (n.s.)  Q.B.  153 ;  4  E.  &  B. 
702.  And  see  Bland  v.  Lipscomhe,  24  Law  J.  Rep, 
(n.s.)  Ci.B.  ISS,  u. ;  4  E.  &  B.  712,  n. 


CUSTOM  OF  LONDON. 

The  widow  of  a  freeman  of  London  is  barred  of 
her  customary  part  by  an  ante-nuptial  settlement, 
whereby  the  parents  of  the  husband  and  wife  make 
a  provision  for  her  after  the  death  of  her  husband, 
of  which  she  takes  the  benefit.  Hutchi/nson  v. 
Nemarh,  17  Beav.  393. 

The  same  rule  applies,  though  the  wife  be  an 
infant  on  the  marriage  and  the  husband  becomes  a 
freeman  afterwards.     Ibid. 


CUSTOMS. 
[See  Revenue.] 


DAMAGES. 

[The  decisions  affecting  damages,  except  as  to 
purely  general  principles,  will  be  found  under  title 
Action,  and  the  various  titles  of  Tort  and  Con- 
tract.] 

(A)  For  what  recoverable. 
(a)  In  general. 

(6)  Loss  of  Time  and  ProJUs. 

(c)  Mental  Suffering. 

(d)  Legal  amd  actual  Injury. 

(B)  SuBSTAHTIAIi   OR  NOMINAL. 

(C)  Criterion  and  Measure  of. 

(D)  Duty  of  Judge  to  direct  Jury  as  to. 

[See  Carrier  (E) — Practice,  New  Trial.  J 

(E)  Pleading. 

(a)  Plea  in  Seduction  of  Damages. 
(6)  Plea  to  the  Damages  only. 


(A)  For  what  recoverable. 

(o)  In  general. 

The  plaintiffs,  who  had  agreed  to  supply  the 
defendants  with  a  quantity  of  railway  chairs,  had 
contracted  with  other  parties  for  the  supply  of 
some  of  the  chairs  at  a  price  rather  above  the 
average  price  to  be  paid  to  them  by  the  defen- 
dants, and  were  obliged  to  pay  SOOZ.  to  get  off 
their  sub-contract;  and  they  had  also  entered  into 
arrangements  with  iron-founders  for  the  supply  of 
iron,  and  had  built  a  large  foundry  for  the  manufac- 
ture of  the  chairs  : — Held,  that  these  matters  were 
properly  taken  into  consideration  in  assessing  the 
damages.  Cort  v.  the  Ambergate  Rail.  Co.,  20  Law 
J.  Rep.  (n.s.)  Q.B.  460;  17  aB.  Rep.  127. 

(V)  Loss  of  Time  and  Profits. 

The  damages  recoverable  for  a  "  railway  accident " 
are  confined  to  compensation  for  bodily  pain  and 
suffering,  and  the  amount  of  the  medical  attendant's 
bill;  and  damages  for  loss  of  time  and  profits  are 
not  recoverable.  Theolald  v.  tJie  Railway  Passen- 
gers Assurance  Co.,  23  Law  J.  Rep.  (h.s.)  Exch. 
249;  10  Exch.  Rep.  45. 


{0) 

In  an  action  by  the  personal  representative  of  a 
deceased  person  to  recover  damages  for  his  death 
under  9  &  10  Vict.  c.  93.  the  jury,  in  assessing  the 
damages,  are  confined  to  injuries  of  which  a  pecu- 
niary estimate  can  be  made,  and  cannot  take  into 
their  consideration  the  mental  suffering  occasioned 
to  the  survivors  by  his  death.  BlaJce  v.  the  Midland 
Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Q.B.  233;  18  Q.B. 
Rep.  93. 

(d)  Legal  and  actual  Injwry. 

[See  Embrey  v.  Owen,  title  Water  and  Water- 
course.] 

No  action  lies  for  commencing  and  prosecuting 
an  action  maliciously  and  without  reasonable  or 
probable  cause  in  the  name  of  »  third  party,  without 
an  allegation  shewing  that  legal  damage  has  been 
sustained.  Cotterell  v.  Jones,  21  Law  J.  Rep.  (h.s.  ) 
C.P.  2;  11  Com.  B.  Rep.  718. 


DAMAGES;  (E)  Pieadiitg. 
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(B)  SnBSTANTIAIi  OK  NOMINAL. 

Trespass  to  the  plaintiff's  close.  The  plaintiff 
proved  by  parol  that  he  was  in  possession  of  the 
close  at  the  time  of  the  trespass  (the  16th  of  July) 
under  a  written  agreement  from  W,  which  was  not 
produced.  The  defendant  produced  a  lease  of  the 
same  close  from  W,  made  and  taking  effect  upon 
the  1 6th  of  July : — Held,  that  in  order  to  entitle 
the  plaintiff  to  more  than  nominal  damages,  he  was 
bound  to  shew  the  duration  of  his  interest,  which  he 
could  only  do  by  the  written  instrument.  Twyman 
V.  Knotcles,  22  Law  J.  Rep.  (n.s.)  C.P.  143;  13 
Com.  B.  Rep.  222. 

In  an  action  against  bankers  for  refusing  to  pay  a 
trader's  cheques,  they  having  at  the  time  of  refhsal 
sufficient  assets  of  the  trader,  the  latter  may  recover 
substantial  damages  without  proof  of  actual  damage. 
Rolin  V.  Steward,  23  Law  J.  Rep.  (n.s.)  C.P.  148; 
14  Com.  B.  Rep.  S96. 

(C)  Criteeion  and  Measure  of. 

Where,  by  a  contract  for  delivery  of  goods,  pay- 
ment, is  to  be  made  by  bills  which  are  dishonoured 
before  the  goods  are  delivered,  the  parties  are  then 
placed  in  the  same  position  as  if  the  bills  had  never 
been  given,  or  the  contract  had  been  to  pay  in  ready 
money,  and  the  vendee  can  recover  only  the  dif- 
ference between  the  contract  price  and  market  price 
of  the  goods.  Valpy  v.  Oakley,  20  Law  J.  Rep. 
(N.S.)  Q.B.  380;  16  Q.B.  Rep.  941. 

Defendants  having  converted  a  vessel  before  she 
was  finished,  and  having  finished  her,  the  plaintiffs 
were  held  entitled  to  recover,  as  damages  in  trover, 
the  value  of  the  vessel  at  the  time  of  her  conversion, 
but  not  her  value  at  a  subsequent  time,  nor,  as  spe- 
cial damage,  the  value  of  freight  which  the  plaintiffs 
might  have  earned  with  her  if  R  had  completed  her, 
and  delivered  her  to  them.  And,  per  Jervis,  C.J., 
semhle,  that  a  proper  way  to  estimate  the  value  of 
the  vessel  at  the  time  of  the  conversion  would  be  to 
ascertain  her  value  at  the  place  where  she  was  built, 
when  completed  according  to  the  original  contract, 
and  to  deduct  therefrom  the  amount  which  it  would 
have  been  necessary  to  lay  out  after  the  conversion 
in  order  to  complete  her  according  to  the  contract. 
Bead  v.  Fairbamks,  22  Law  J.  Rep.  (n.s.)  C.P. 
206;  13  Com.  B.  Rep.  692. 

In  an  action  by  the  plaintiffs  for  the  non-fulfilment 
of  a  contract  by  the  defendants  to  finish  certain 
machinery  within  a  reasonable  time,  it  was  averred, 
as  special  damage,  that  the  plaintiffs  had  thereby 
been  prevented  from  fulfilling  a  contract  with  third 
parties  and  lost  the  profits  thereon  : — Held,  that  the 
jury,  although  not  bound  to  assess  the  damages  at 
the  amount  of  such  profits,  might  do  so  if  satisfied 
by  reasonable  evidence  that  the  plaintiffs  would 
have  obtained  such  profits  but  for  the  breach  of  con- 
tract by  the  defendants.  Waters  v.  Towers,  22 
Law  J.  Rep.  (n.s.)  Exch.  186;  8  Exch.  Rep.  401. 
[And  see  HaMey  v.  Baccendale,  title  Carrier  (E).] 

Held,  also,  that  such  damages  were  equally  re- 
coverable although  the  contract  which  would  have 
produced  the  profits  could  not  have  been  enforced 
at  law,  because  not  in  compliance  with  the  Statute 
of  Frauds,  and  although  it  was  made  by  the  three 
plaintiffs  with  two  of  the  plaintiffs  carrying  on  a 
separate  business.    Ibid. 


Where  A  brought  an  action  against  B  for  not  re- 
delivering certain  mining  shares  lent  by  A  to  B, 
which  were  to  be  re-delivered  on  a  certain  day,  and 
B  pleaded  his  discharge  under  the  Insolvent  Act,  it 
was  admitted  that  the  proper  measure  of  damages 
was  the  price  of  the  shares  at  the  time  of  the  trial. 
Owen  v.  Roath,  23  Law  J.  Rep.  (n.s.)  C.P.  105;  14 
Com.  B.  Rep.  327. 

The  defendant  became  the  lessee  of  premises, 
which  at  the  time  of  taking  them  were  old  and  in 
bad  repair,  under  a  demise  containing  a  covenant  to 
repair.  The  premises  were  destroyed  by  fire.  The 
cost  of  reinstating  them  would  amount  to  1,636/., 
but  when  so  reinstated  they  would  be  more  valuable 
by  600Z.  than  they  were  at  the  time  of  the  fire  :^ 
Held,  that  the  defendant  was  liable  to  pay  the  sum 
of  l,035i  only  as  damages  for  the  non-repair,  that 
being  the  amount  of  the  plaintiffs'  loss.  Yaies  v. 
Dunster,  24  Law  J.  Rep.  (n.s.)  Exch.  226;  11 
Exch.  Rep.  15. 

(D)  DuTT  OF  Judge  to  direct  Jury  as  to. 
[See  Practice,  New  Trial.] 

(E)   PlBADIKCS. 

(o)  Plea  in  Seduction  of  Damages. 

A  breach  by  the  plaintiff  of  the  contract  sued 
upon,  since  action  brought,  cannot  be  pleaded  or 
given  in  evidence  in  reduction  of  damages,  to  avoid 
circuity  of  action.  Bartlett  v.  Solmes,  22  Law  J. 
Rep.  (n.s.)  C.P.  182;  13  Com.  B.  Rep.  630.     ' 

(5)  Plea  to  the  Damages  only. 

A  declaration  stated  that,  by  a  deed  between  B, 
of  the  first  part,  the  defendants  of  the  second  part, 
and  the  plaintiffs  of  the  third  part;  after  reciting  that 
B  had  been  appointed  collector  of  the  poor-rate  of 
the  parish  of  D,  and  that  he  had  been  required  to 
find  security  for  the  faithful  discharge  of  his  duties, 
and  that  the  defendants  had  consented  to  give  such 
security,  the  defendants  as  surety  did  covenant  with 
the  plaintiffs  that  B  should  at  all  times,  while  he 
continued  in  his  said  office,  faithfully  account  for 
all  sums  which  he  should  receive;  and  the  defen- 
dants further  covenanted,  "  that  a  certificate  under 
the  hand  of  the  auditor  of  the  district  stating  the 
amount  of  loss,  should  be  conclusive  evidence  against 
the  defendants  of  the  truth  of  the  certificate,"  and 
that  the  policy  had  become  forfeited  thereby  to 
the  amount  of  the  loss  stated  in  such  certificate, 
and  should  form  a  valid  and  binding  charge  and 
claim  against  the  defendants,  without  any  further 
or  other  proofs  being  given  by  the  plaintiffs  in  any 
action  of  the  amount  of  such  loss;  or  that  the  same 
had  been  occasioned  through  the  fault  of  B ;  the 
declaration  then  averred  "  that,  after  the  making  of 
the  deed,  B  received  divers  monies  which  he  did 
not  account  for,  and  that  the  auditor  certified  that  a 
loss  had  been  occasioned  to  the  plaintiffs  by  means  of 
the  premises  to  the  amount  of  800/.,  and  alleged  as  a 
breach  the  nonpayment  of  that  sum  by  the  plaintiffs. 
Plea  to  the  declaration,  so  far  as  related  to  the 
auditor  having  certified,  that  for  thirteen  years  before 
making  the  deed,  B  was  collector,  and  during  that 
time  had  not  accounted  for  divers  sums  which  he 
received,  and  by  reason  thereof  was,  at  the  time  of 
making  the  deed,  in  arrear,  and  that  the  loss  certified 
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was  the  amount  of  loss  occasioned  as  well  by  such 
arrears  as  by  the  non-accounting  in  the  declaration 
mentioned,  without  this,  that  the  auditor  certified 
that  a  loss  had  been  occasioned  to  the  plaintiffi  by 
means  of  the  premises  in  the  declaration  mentioned 
to  the  amount  of  800^. : — Held,  on  special  demurrer, 
that  the  plea  was  bad,  as  being  a  plea  to  the  damage 
only.  The  Guardians  of  ilie  Poor  of  Bomford 
Union  V.  Ae  British  Guarantee  Association,  7  Exch. 
Rep.  792. 


DEATH. 


The  retainer  of  an  attorney  is  determined  by  the 
death  of  his  client.  Whitehead  v.  Lord,  21  Law  J. 
Rep.  (U.S.)  Exch.  239;  7  Exch.  Rep.  691. 

Ejectment,  in  1849,  by  reversioner  for  premises 
demised,  in  1801,  for  three  lives,  and  twenty-one 
years.  Two  of  the  cestuis  que  vie  had  died  before 
1828.  No  witness  was  called  who  had  ever  known 
the  third;  and,  except  the  mention  of  him  in  the 
lease  (which  described  him  as  aged  ten  years),  there 
was  no  proof  that  he  had  ever  existed.  No  evidence 
of  search  for  him  was  given : — Held,  that,  to  raise  the 
presumption  of  his  death,  there  should  have  been 
evidence  that  he  had  not  been  heard  of  by  those 
persons  who  would  naturally  have  heard  of  him  had 
he  been  alive,  or  that  search  had  been  ineffectually 
made  to  find  such  a  person ;  and  that  the  mere  fact 
that  no  witness  called  had  heard  of  him  was  not 
sufficient.  Doe  d.  Framce  v.  Andrews,  15  Q,.B. 
Rep.  7Sfi. 

Held,  also,  that  an  entry  in  the  parish  book, 
kept  at  the  parish  church,  of  a  burial  in  the  work- 
house cemetery  within  the  parish,  was  evidence 
of  the  death  of  the  person  named,  though  it  appeared 
that  the  incumbent  sanctioned  the  entries  in  the 
book  on  the  faith  of  statements  made  by  others,  and 
not  ftom  his  personal  knowledge  of  the  burials.  Ibid. 


DEBENTURES. 

[As  to  stamps  on,  see  16  &  17  Vict.  c.  59.  Con- 
tract for  sale  of,  see  Toppi/n  v.  Lomas,  Frauds, 
SiAiniE  OF.    And  see  Action — Mortgage.] 

The  plaintiff  advanced  money  to  the  defendant  on 
the  collateral  security  of  certain  debentures  in  the 
following  form,  varying  only  in  the  number — "  No. 
S252.  On  the  ISth  of  July  1860.  The  Governor 
and  Company  of  Copper  Miners  in  England  promise 
to  pay  to  ff.  J.  Enthoven  or  order,  at  &c.,  the  sum 
of  SCO/,  and  further  to  pay  to  the  holder  of  the  war- 
rants annexed  on  presentment  thereof,  as  they  shall 
fall  due,  interest  on  the  said  sum  of  SOOi.  at  the  rate 
of  51.  per  cent,  per  annum."  The  documents  were 
dated  on  the  15th  of  July  1845.  They  were  signed 
by  the  secretary  and  were  under  the  common  seal  of 
the  company,  which  had  been  incorporated.  When 
sealed  by  the  company  there  was  a  blank  for  the 
name  of  the  payee,  which  the  defendant  at  the  time 
of  transferring  them  to  the  plaintiff,  filled  up  with 
the  words  "  Enthoven  or  order"  and  indorsed  them. 
To  each  debenture  were  affixed  several  warrants 
which,  differing  only  in  date,  ran  thus — "  The  Go- 
vernor and  Company  of  Copper  Miners  in  England. 
Warrant  for  12/.  lOs,  for  one  half-year's  interest  on 


debenture  No.  5252,  due  the  15th  of  July  1849. 
W  I,  Secretary."  Ttiere  was  a  separate  warrant 
annexed  for  each  half-yearly  payment  of  interest 
that  would  fall  due  on  the  debenture.  When  pay- 
ment of  interest  was  demanded  the  warrant  for  the 
instalment  then  due  was  detached  and  presented 
separately  to  the  company's  bankers.  Subsequently, 
the  interest  not  being  paid,  the  plaintiff  sued  the 
defendant  to  recover  his  money.  The  declaration 
contained  special  counts  on  the  debentures,  and  a 
count  for  money  lent.  On  the  trial  the  debentures 
with  some  of  the  warrants  annexed  and  also  a  sepa- 
rate warrant  were  put  in  evidence.  The  debentures 
were  all  stamped  with  a  \2s.  6d.  promissory  note 
stamp.  The  separated  warrant  had  no  stamp. 
Held,  that  the  debentures  were  not  properly  stamped, 
and  were  void  instruments  by  reason  of  the  blank 
left  for  the  name  of  the  payee,  but  were  admissible 
in  evidence  to  shew  that  they  were  worthless  secu- 
rities in  support  of  the  count  for  money  lent.  Enr 
thoven  v.  Hoyle  (in  error),  21  Law  J.  Rep.  (n.s.) 
C.P.  100;  13  Com,  B.  Rep.  373. 

Held,  further,  that  the  separated  warrant  was  not 
a  promissory  note  and  did  not  require  any  stamp. 
Ibid. 

Trustees  were  empowered  under  a  local  act  to 
purchase  land,  &c.  for  the  purpose  of  making  public 
docks,  and  to  raise  funds  by  borrowing  money  on  the 
security  of  the  rates  and  tolls  to  be  levied  under  the 
act,  and  of  any  property  vested  in  the  trustees  by 
virtue  of  the  act,  and  the  mortgages  executed  for 
this  object  were  to  be  piirsuant  to  a  certain  form, 
and  to  be  registered.  In  the  course  of  the  execution 
of  the  works  a  large  quantity  of  tools,  machinery, 
and  materials  were  purchased  by  the  trustees  for  the 
purposes  of  the  works,  which  they  subsequently  mort- 
gaged to  the  contractor  by  two  deeds  which  were  not 
in  the  form  given  by  the  statute  or  registered.  Sub- 
sequently these  materials,  tools,  and  machinery  were 
seized  under  an  execution  against  the  company  t — 
Held,  that  the  mortgage  was  valid,  and  the  materials, 
&c.  were  not  liable  to  be  seized.  M'Cormick  v. 
Parry,  21  Law  J.  Rep.  (n.s.)  Exch.  143;  7  Exch. 
Rep.  355. 

The  Heme  Bay  Pier  Act  (6  &  7  Will.  i.  c.  cxii.) 
by  section  9,  enables  the  company  to  borrow  money 
on  bond,  under  their  common  seal,  and  the  money 
is  to  be  made  payable  in  such  manner,  at  such  time, 
and  at  such  rate  of  interest,  as  they  shall  think 
proper;  and  the  rents  and  profits  of  the  undertaking 
are  to  be  a  security  for  the  money  so  borrowed,  with 
interest,  and  all  bondholders  shall  be  equally  entitled 
to  a  claim  or  lien  on  the  said  rents  and  profits  in 
proportion  to  the  sums  thereby  secured,  and  without 
any  preference  by  reason  of  the  priority  of  date  of 
any  such  securities,  or  any  other  account  whatever : 
— Held,  that  this  clause  did  not  prevent  a  creditor, 
to  whom  the  company  had  given  a  bond  under  their 
common  seal,  conditioned  for  the  payment  of  the 
principal  money  at  a  fixed  day,  and  interest  in  the 
mean  time,  from  suing  the  company  for  the  penalty 
of  that  bond;  the  clause  at  the  end  of  the  section 
only  applying  to  prevent  a  creditor  recovering  under 
his  judgment  in  preference  to  others.  BolcTcow  v. 
the  Heme  Bay  Pier  Co.,  22  Law  J.  Rep.  (n.s.) 
Q.B.  33;  1  E.  &  B.  75. 

A  railway  company  which,  by  their  acts  of  par- 
liament were  empowered  to  borrow  money  on  mort- 
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gage,  borrowed  money  of  H.  By  the  mortgage 
deed,  which  was  in  the  appointed  form,  the  company, 
in  consideration  of  the  sum  lent,  assigned  to  H  the 
undertaking,  and  aid  the  estate,  &c.  of  the  company 
therein,  to  hold  to  H  until  the  sum,  with  interest, 
was  satisfied;  and  added  the  words,  "the  principal 
sum  to  be  paid  on  the  1st  of  January  1861."  The 
company  did  not  pay  it  when  due.  By  the  local 
act  applicable  to  the  case,  the  stat.  7  &  8  Vict. 
K.  Ixxxv.jit  is  provided  in  section  49,  that  the  com- 
pany may  fix  the  period  for. the  repayment  of  the 
principal  sum  and  interest;  and  in  such  case  they 
are  to  cause  the  period  to  be  inserted  in  the  mort- 
gage deed,  on  the  expiration  of  which  period,  it  is 
enacted,  .that  the  principal  and  interest  shall  be  paid 
to  the  party  entitled  to  the  mortgage.  Section  .52. 
states,  "  that  if  the  principal  and  interest  be  not  paid 
within  six  months  after  the  same  has  become  pay- 
able, and  after  demand  thereof  in  writing,  the  mort- 
gagee may  sue  for  the  same,  or  if  his  debt  amount 
to  S,000/.  he  may  alone,  and  if  not  of  that  amount, 
he  may,  in  conjunction  with  other  creditors  whose 
debts  with  his  amount  to  1Q,00(U.,  require  the  ap- 
pointment of  a  receiver  J — Held,  first,  that  the  mort- 
gage deed  on  its  face  imported  a  covenant  by  the 
company  to  pay  the  money.  Secondly,  that  where 
it  corporation  is  created  for  certain  purposes,  with 
power  to  sue  and  be  sued,  and  to  borrow  money  for 
the  completion  of  those  purposes,  and  to  secure  the 
repayment  of  such  money  by  an  instrument,  which 
on  its  face  imports  .a  covenant  for  repayment,  .if 
money  be  so  borrowed  and  so  secured,  and  not  duly 
repaid,  an  action  may  be  maintained  against  the 
company  on  a  breach  of  the  covenant,  although 
there  are  no  specific  statutory  provisions  enabling 
the  company  to  bind  themselves  by  such  a  covenant, 
and  giving  a  right  of  action  against  them;  conse- 
qeuntly,  that  H  might  maintain  an  action  against 
the  company  on  the  mortgage  deed,  although  he  had 
not  made  any  demand  in  writing.  And  further, 
that  section  £2.  of  the  local  act,  in  accordance  with 
section  .53.  of  the  Companies  Clauses  Consolidation 
Act,  the  Stat.  ,8  &  9  Vict.  c.  16,  did  not  give  a  right 
of  action  for  the  principal  money,  but  only  recognized 
it  as  already  existing,  and  provided  that  when  there 
had  been  s.  default  in  payment  for  six  months  and  a 
demand  in  wjiting,  the  lender  might  either  sue  or 
have  a  receiver  appointed.  The  Eastern  Union  Eadl. 
Co.  v.  Hwrt  (in  error),  22  Law  J.  Rep.  (n.s.)  Exch. 
20;  8  Exch.  Rep.  116. 


DEBT,  ACTION  OF. 

[See  Tdbacco-pvpe  Makers  Co.  v.  Lodes;  title 
LiMiTATioHS,  Statcte  OF — Plea  oi  ml  debet,  see 
Reg.  Gen.  Trin.  term,  18S3,  r.  11,  22  Law  J.  Rej). 
(N.S.)  li;  1  E.  &  B.  App.  Ixxx.] 

A  declaration  in  debt  stated  that  whilst  the  defen- 
dant was  assignee  of  a  term  of  years,  to  wit,  on  the 
25th  of  March  1849,  parcel  of  the  rent  for  three 
quarters  of  a  year  then  elapsed,  became  in  arrear, 
and  unpaid.  Plea,  except  as  to  11.  Vis.  paid  into 
court,  never  indebted.  The  defendant  became 
assignee  in  May  1850,  and  the  rent  was  paid  (in- 
cluding the  sum  paid  into  court)  up  to  the  29th  of 
September  1851,  when  the  defendant  ceased  to  be 
assignee : — Pleld,  that  the  time  when  the  rent  be- 
DiOBST,  1850-185.5. 


came  due,  as  stated  in  the  declaration,  was  material, 
and,  therefore,  there  was  a  good  defence  under  (he 
plea  of  never  indebted,  and  that  a  plea  of  payment 
of  all  rent  due  from  the  defendant  was  unnecessary. 
Johnson  v.  Gibson,  22  Law  J.  Rep.  (n.s.)  Q..B.  168; 
1  E.  &  B.  415. 

In  an  action  of  debt  the  plaintiflf,  in  his  particu- 
.l.irs,  stated,  "  This  action  is  trought  to  recover  the 
sum  of  Is.  damages,  for  the  detention  of  the  debt 
for  which  this  action  is  brought^  together  with  the 
costs  of  suit;  the  debt,  86^  9s.,  having  been  paid  by 
the  defendant  to  the  plaintiff  after  action  brought." 
The  plaintiff'  having  proved,  at  the  trial,  a  debt  of 
6Si.,  the  verdict  was  held  to  have  been  properly  en- 
tered for  that  sum,  debt,  and  Is.  damages.  Nosotti 
v.  Page,  20  Law  J.  Rep.  (n.s.)  C.P.  81;  10  Cora. 
B.  Rep.  643;  2  L.  M.  &  P.  P.C.  8. 


DEBTOR  AND  CREDITOR. 

[See  BANKBDPxeY — Iksoi-teni.] 

(A)  Of  the  Ckeditor. 
(a)  Rights  i/n  general. 
(  b )  Suspension  of  Eight  to  sue. 
(c)  Substitution  of  Separate  for  Joint  Lia- 
bility. 

(&)   ASSIONBIENT  OP  DEBia 

(C)  Discharge  of  Debts. 

(D)  Composition  Deeds. 

(a)  When  and  how  far  binding. 
(J)   What  passes  wnder. 

( c)  What  Creditors  entitled  to  the  Benefit  of. 

(d)  Order  of  Payment  of  Debts. 
.(e)  Judgment  Creditor. 

(f)  Favov/ring  particular   Creditors,   and 
.special  Provisions. 

(E)  Pboceedings   unber    the    Arran.oement 

Act,  7  &  8  Vict.  c.  70. 


(A)  Of  the  Creditor. 
(a)  Rights  in  general. 

A  creditor  of  an  intestate  purchasing  some  of  bis 
effects  from  his  administrators  is  not  entitled  to 
retain  the  sums  due  to  himself  out  of  the  monies 
payable  by  him.  Lamiarde  v.  Older,  23  Law  J. 
Rep.  (n.s.)  Chanc.  18;  17  Beav.  542. 

A  creditors'  suit  was  instituted  by  A  against  the 
representatives  of  B.  The  bill  .alleged  .that  B  had 
been  a  confidential  clerk  of  A;  that  B  had  fraudu- 
lently appropriated  money  belonging  to  A,  and  con- 
cealed the  fraud  by  false  entries  in  A's  books,  and 
that  the  fraud  had  not  been  .discovered  until  B's 
death.  The  bill  sought  for  payinent  to  A  of  the 
sums  so  appropriated.  A  demurrer  on  the  ground 
that  the  alleged  acts,  being  felonious,  were  not  the 
subject  of  a  civil  remedy,  was  overruled.  WicJcham 
V.  CattreU,  23  Law  J.  Rep.  (n,s.)  Cfhanc.  783;  2 
Sm..  &  G.  353. 

The  balance  of  monies  arising  from  a  policy  of 
assurance,  effected  by  a  tradesman  in  his  own  name 
on  the  life  of  a  debtor,  the  premiums  being  charged 
to  the  debtor,  cannot  be  retained  after  the  debt,  pre- 
miums and  costs  have  been  satisfied.  Morland  v. 
Isaacs,  24  Law  J.  Rep.  (n.s.)  Chanc.  753;  20  Beav. 
389. 
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A  being  indebted  to  B  upon  bonds,  disputes  arose 
between  them  as  to  what  was  due,  and  by  an  order 
in  a  suit  referring  it  to  arbitration,  and  an  award  made 
under  that  order,  the  debt  of  A  was  fixed  at  8,000/., 
which  was  ordered  to  be  paid  in  two  sums  on  days 
certain,  and  if  payment  was  not  made,  the  securities 
were  to  be  sold  and  payment  made  out  of  the  pro- 
ceeds. The  8,0001  and  the  surplus  were  to  be  paid 
to  A ;  no  mention  was  made  of  interest.  The  secu- 
rities were  not,  by  reason  of  various  transactions, 
realized  for  a  very  long  time: — Held,  that  the  pro- 
duce of  the  securities  was  not  as  against  subsequent 
incumbrancers  of  A  chargeable  with  more  than  the 
principal  sum  of  8,000/.  Colletl  v.  Nevmham,  1 
Drew.  447. 

A  debtor  at  the  request  and  expense  of  his  credi- 
tor, insured  his  life  for  400/.,  being  less  than  he  then 
owed  the  creditor,  in  a  benefit  insurance  society,  and 
nominated  his  creditor  as  the  person  to  receive  the 
amount.    The  debt  was  reduced  to  314/.    The  debtor 

died,  and  the  creditor  received  the  400/. : Held, 

that  the  debtor's  administrator  was  not  entitled  to 
recover  the  balance  beyond  the  314/.  from  the 
creditor.  A  claim  for  this  purpose  was  dismissed, 
and  (on  an  undertaking  by  the  defendant  not  to 
enforce  his  debt  against  the  debtor's  estate)  with  costs. 
Brown  v.  Freeman,  4  De  Gex  &  Sm.  444. 

A  being  indebted  to  B  made  and  executed  an 
indenture  between  himself  and  C,  to  which  B  was 
no  party,  and  thereby,  after  reciting  that  A  stated 
that  he  was  indebted  to  B  in  a  certain  specified  sum, 
A  conveyed  and  assigned  all  his  real  and  personal 
property  to  C,  upon  trust  to  sell,  and  out  of  the 
proceeds  to  pay  the  debt,  and  to  pay  the  surplus  to 
A,  and  the  deed  contained  a  covenant  for  furlher 
assurance: — Held,  that  the  debt  to  B  was  not  con- 
verted into  a  specialty.  Stone  v.  Van  Heythuysen, 
Kay,  721. 

Whether  that  would  have  been  the  effect  if  B 
had  been  a  party  to  the  deed,  or  if  C  had  executed 
it  as  B's  agent — qucere.     Ibid. 

(b)  Suspension  of  Eight  to  sue. 

[See  Behhaw  v.  Bmh,  title  Accord  and  Satis- 
faction (C).] 

The  rule  that  when  a  creditor  is  appointed  execu- 
tor by  his  debtor,  his  right  of  action  is  suspended, 
bec'iuse  he  is  presumed  to  have  retained  the  amount 
of  his  debt,  and  is  the  person  both  to  pay  and 
receive,  applies  only  where  the  executor  has  received 
assets.  Lowe  v.  Peshett,  24  Law  J.  Rep.  (n.s.)  C.P. 
196;  16  Com.  B.  Rep.  507. 

Sernble — Per  Jervis,  C.J.  and  Crowder,J.,t'hnt  it 
applies  only  where  he  has  had  legal  assets,  and  not 
equitable  alone.     Ibid. 

The  rule  does  not  apply  where  the  debt  arises  on  a 
negotiable  instrument,  which  has  been  legally  trans- 
ferred by  the  executor.     Ibid. 

(c)  Substitution  of  f?eparaie  for  Joint  Liability. 
[See  Lyth  v.  Ault,  title  Assumpsit,  (B)  (c).] 

(B)    ASSIONMEKT  OF  DeETS. 

[See  Thorne  v.  Smith,  title  Bills  and  Notes  (J).] 

Declaration  for  wages  and  on  an  account  stated. 

Plea,  that  the  debts  in  the  declaration  mentioned 

were  contracted  by  the  defendants  jointly  with  C  B 


and  others;  that  C  B  resided  in  the  State  of  California 
and  within  the  jurisdiction  of  the  district  court  of 
the  fourth  judicial  district  of  the  said  State;  that 
the  law  of  the  said  State  was,  that  a  creditor  might 
assign  to  another  a  debt  due  to  such  creditor,  and 
that  the  person  to  whom  such  debt  was  assigned 
might  in  his  own  name  sue  the  debtor  and  recover 
the  debt;  that  the  said  Court  had  jurisdiction  to 
hear  and  determine  any  suit  brought  by  such  assignee; 
that  after  the  accruing  of  the  debt  in  the  declara- 
tion mentioned,  the  plaintiff  then  being  in  the  said 
State,  did,  according  to  the  said  law,  assign  the  same 
to  one  T  G  R,  then  also  being  in  the  said  State;  and 
that  afterwards  T  G  R,  in  his  own  name,  sued  the 
defendants  and  the  other  joint  debtors  in  the  said 
district  court  for  the  said  debts  and  other  debts,  and 
recovered  the  debts  in  the  declaration  mentioned 
and  the  other  debts;  whereupon  and  whereby  the 
defendants  and  their  said  joint  debtors  became  and 
still  were  indebted  to  T  G  R  in  the  amount  of  the 
debts  in  the  declaration  mentioned,  and  liable  to  be 
sued  in  this  country  for  the  same  upon  and  by  virtue 
of  the  said  judgment;  and  that  the  said  judgment 
was  for  one  entire  sum;  and  that  afterwards  the  said 
judgment  was  partly  satisfied  by  the  levy  of  a  sum 
of  money  less  than  the  amount  of  the  judgment,  and 
not  applicable  to  any  one  of  the  debts  recovered 
more  than  to  any  other.  Replication,  that  the  law 
of  the  said  State  was,  that  the  assignee  of  a  debt  might 
re-assign  or  give  up  and  relinquish,  to  and  for  the 
benefit  of  the  creditor  by  whom  the  assignment  had 
been  made,  such  debt  or  so  much  thereof  as,  at  the 
time  of  the  re-assignment  or  giving  up  and  relin- 
quishing,remained  unsatisfied  or  unpaid  and  unlevied ; 
and  that  such  creditor  might  in  his  own  name  sue 
the  debtor  and  recover  such  debt,  or  so  much 
thereof  as  should  then  remain  unlevied  and  unsatis- 
fied and  unpaid,  and  retain  the  same  in  like  manner 
as  if  no  such  assignment  had  been  made;  and  that, 
notwithstanding  that,  in  the  the  mean  time  such 
assignee  might  have  sued  the  debtor  and  have  reco- 
vered the  same  and  caused  execution  to  be  issued, 
unless  the  whole  amount  thereof  should  have  been 
levied.  The  replication  then  alleged  a  re-assign- 
ment by  T  G  R  to  and  for  the  benefit  of  the  plaintiff 
before  he  had  received  the  said  debts  or  any  part 
thereof,  and  before  the  same  or  any  sum  applicable 
thereto  had  been  levied;  and  that  T  G  R  had  never 
received  or  levied  the  same  or  any  money  applicable 
thereto;  and  that  by  reason  thereof  .the  plaintiff 
became  entitled  to  sue  in  his  own  name  and  recover 
the  said  debts: — Held,  upon  demurrer,  that  the  plea 
was  good,  but  that  the  replication  was  a  sufficient 
answer  to  the  plea,  and  shewed  that  the  right  to 
maintain  the  action  was  revested  in  the  plaintiff. 
Thompson  v.  Bell,  23  Law  J.  Rep.  (n.s.)  Q.B.  159; 
3  E.  &  B.  236. 

(C)  Discharge  op  Debts. 

A  testator  wrote  in  his  account  book,  opposite  an 
entry  of  two  debts  owing  to  him  by  his  brother,  one 
being  due  upon  mortgage  and  the  other  upon  a  pro- 
missory note,  the  words  "  not  to  be  enforced,"  but 
he  received  interest  on  both  debts  for  several  years 
after  the  date  of  the  entry  and  up  to  the  time  of  his 
death.     The  document  which  contained  the  words 

referred  to  was  not  propounded  as  testamentary  : 

Held,  that  this  memoranditm  of  the  testator  did  not 
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amount  to  a  discharge  of  either  of  the  debts.   Peace 
V.  Haims,  11  Hare,  161. 

SemMe — The  cases  in  which  the  Court  has  held  a 
detitor  liberated  from  his  obligation  to  pay  a  debt 
which  once  existed,  and  from  which  he  had  not  been 
discharged  by  any  testamentary  instruments,  are- 
first,  where  the  act  or  declaration  relied  on  creates  an 
immediate  discharge  which  the  debtor  might  plead 
as  a  release  or  by  way  of  accord  and  satisfaction  at 
law,  or  which  he  might  enforce  in  equity  as  against 
the  creditor;  secondly,  where  the  discharge,  though 
not  immediate  and  absolute,  but  conditional,  becomes 
perfect  by  the  condition  having  in  the  court  been 
performed ;  thirdly,  where  the  creditor  intended  to 
discharge  the  obligation  at  his  death,  and  communi- 
cated that  intention  to  those  who  would  under  his  own 
disposition  take  or  represent  his  interest  upon  his 
death,  and  relied  upon  their  fulfilment  of  his  intention ; 
and,  fourthly,  (in  strictness  belonging  to  another 
class  of  cases)  where  the  transaction  supposed  to 
create  the  debt  or  obligation  is  rather  in  the  nature 
of  an  advancement  by  one  in  loco  parentis  or  is  part 
of  a  family  arrangement.     Ibid. 

(D)  Composition  Deeds. 

(a)   When  and  how  far  iinding. 

Where  a  deed  of  assignment  of  a  debtor's  personal 
property  to  a  trustee,  for  the  benefit  of  all  his  cre- 
ditors who  should  execute  or  accede  to  the  deed, 
was  bond  fide  made  and  executed  by  both  the 
debtor  and  the  trustee,  and  the  property  taken  pos- 
session of  under  it,  and  afterwards  the  trustee,  by  his 
agent,  communicated  the  contents  of  the  deed  and 
all  that  had  been  done  to  three  of  the  creditors,  each 
of  whom  expressed  himself  satisfied  with  the  arrange- 
ment, but  neither  they  nor  any  others  of  the  cre- 
ditors signed  the  deed,  or  did  any  act  under  it,^ 
Held,  in  an  interpleader  issue  between  the  trustee 
and  a  creditor,  at  whose  suit  the  property  had  sub- 
sequently been  taken  in  execution,  that  the  deed 
was  valid  and  binding,  and  passed  the  property  to 
the  trustee  as  against  such  execution  creditor,  al- 
tliough  not  one  of  those  to  whom  the  contents  of  the 
deed  had  been  made  known.  Ha/rland  v.  Bitilcs, 
20  Law  J.  Rep.  (k.s.)  Q.B.  126;  IS  Q.B.  Eep.  71. 

An  assignment  to  a  trustee  for  the  benefit  of  cre- 
ditors which  empowers  the  trustee  to  employ  the 
debtor  or  other  person  "in  winding  up  his  affairs 
and  collecting  and  getting  in  his  estate  and  carrying 
on  his  traded'  is  not  void  as  against  creditors  within 
1 3  Eliz.  u.  5,  if  it  appears  from  the  deed  that  the 
main  object  is  to  wind  up  the  business  for  the  benefit 
of  the  creditors,  and  not  to  carry  on  the  trade  with 
a  view  to  future  profits.  Owen  v.  Body  distinguished. 
Janes  v.  Whifbread,  20  Law  J.  Eep.  (h.s.)  C.P. 
217;  11  Com.  B.  Eep.  406. 

A  deed  of  assignment  in  the  usual  form  to  trustees, 
for  the  benefit  of  creditors,  which  empowers  the 
tnistees  to  employ  the  debtor  or  other  person  in 
winding  up  his  affairs  and  in  collecting  and  getting 
in  his  estate,  and  in  carrying  on  his  trade,  if  thought 
expedient,  is  a  valid  deed,  and  does  not  constitute 
a  partnership  between  the  creditors.  Coate  v.  Wil- 
liams, 21  Law  J.  Eep.  (n.s.)  Exch.  116;  7  Exch. 
Eep.  205. 

The  plaintiff  being  entitled  to  a  legacy  under  a 
will,  filed  a  bill  against  the  execiitor  for  payment. 


and  obtained  a  decree  for  the  amount  due.  The 
executor  had  previously  conveyed  his  property  to 
trustees  for  the  benefit  of  his  creditors.  The  plain- 
tiff, who  was  no  party  to  that  arrangement,  not 
being  able  to  obtain  payment  under  the  decree, 
issued  writs  of  elegit  and  sequestration  against  the 
property  of  the  executor,  and  then  filed  this  bill 
against  the  executor  and  the  trustees  of  the  creditors' 
deed,  praying  that  the  deed  might  be  declared  a 
voluntary  deed  of  agency,  and  that  the  trustees 
might  be  restrained  from  setting  it  up  against  the 
writs  of  elegit  and  sequestration,  and  that  the  plain- 
tiff might  be  declared  entitled  upon  the  expiration 
of  a  year  &om  the  first  decree  being  registered,  to 
an  equitable  charge  for  the  amoimt  decreed  to  be 

paid  : Held,  that  the  creditors'    deed   effectually 

created  a  trust  for  the  benefit  of  the  creditors 
which  they  had  a  right  to  insist  upon  being  per- 
formed :  and  that  it  was  not  a  mere  deed  of  agency, 
and  was  irrevocable  as  against  the  creditors.  Mac- 
Tcinnon  v.  Stewwrt,  20  Law  J.  Eep.  (u.s.)  Chanc.  49 ; 
1  Sim.  N.S.  76. 

When  a  court  of  equity  has  occasion  to  deal  with 
the  legal  rights  of  judgment  creditors,  its  province  is 
to  aid  and  not  to  supply  or  extend  the  legal  rights. 
^mith  V.  Burst,  22  Law  J.  Eep.  (k.s.)  Chanc.  289; 
10  Hare,  30. 

A  deed  of  arrangement  between  a  debtor  and  one 
of  his  creditors,  conveying  all  the  property  of  the 
debtor  to  the  creditor,  and  which  deed  the  debtor 
has  power  to  revoke  and  alter  at  any  time,  and 
attempts  to  use  as  a  shield  to  protect  himself  against 
the  claims  of  his  other  creditors,  is  fraudulent  and 
void  against  creditors  whose  interests  are  affected  by 
the  deed,  notwithstanding  the  deed  upon  the  face  of 
it  purports  to  be  for  the  benefit  of  all  the  creditors. 
Such  a  deed  is  in  truth  a  deed  for  the  benefit  of  the 
debtor;  and  if  a  creditor  accepts  it,  he  takes  it  not 
for  his  own  benefit,  but  for  the  purpose  of  carrying 
out  the  views  and  objects  of  the  debtor,  in  fraud  of 
the  other  creditors.     Ibid. 

The  distinction  between  the  exercise  of  the  juris- 
diction of  the  Court  in  cases  of  trusts  for  the  benefit 
of  particular  persons  and  the  cases  of  trusts  for 
creditors  is,  that  in  the  latter  cases  the  Court  will 
examine  into  the  circumstances  under  which  the 
deed  was  executed,  and  carry  on  its  investigation 
into  what  may  have  subsequently  occurred.     Ibid. 

A,  being  entitled  to  certain  property  for  life,  with 
remainder  to  his  children  in  case  they  survived  him, 
joined  with  his  two  children  in  executing  a  creditors' 
deed,  dated  in  1831,  whereby,  in  consideration  of  an 
assignment  by  the  father  of  his  life  estate  to  his 
children,  the  two  children  assigned  their  interests, 
contingent  upon  the  death  of  their  father  in  their 
lifetime,  upon  trust  to  pay  the  debts  of  both  father 
and  son.  The  son  also  covenanted  to  pay  1,000/. 
towards  the  debts.  The  debts  were  admitted  by  the 
deed  and  comprised  in  schedules,  and  the  creditors 
covenanted  not  to  sue  for  their  debts  during  the 
continuance  of  the  trusts  of  the  deed.  The  chil- 
dren died  in  1839  before  the  father,  who  then  be- 
came absolutely  entitled  to  the  reversion  of  the 
property,  as  heir-at-law  of  the  original  donor,  and 
he  executed  a  voluntary  assignment  of  it,  and  died 

in  1851 : Held,  that  the  voluntary  deed  was  void 

as  against  the  creditors,  and  that  the  specialty  cre- 
ditors comprised  in  the  deed  of  1831  were  not  barred 
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by  the  statute.  Ivens  v.  Elwes,  24  Law  J.  Eep. 
(n.s.)  Chanc.  249;  3  Drew.  25. 

Held,  also,  that  the  simple  contract  debts  were 
not  converted  into  specialty  debts  by  the  terras  of 
the  deed  of  1831.  That  the  time  at  which  the 
creditors'  right  to  sue  revived,  was  the  death  of  the 
surviving  child,  and  that  the  simple  contract  cre- 
ditors were  barred  by  the  Statute  of  Limitations. 
Ibid. 

A  creditor  cannot  be  said  in  any  sense  to  have 
acceded  to  the  provisions  of  a  composition  deed 
unless  he  has  put  himself  in  the  same  situation  with 
regard  to  the  debtor  as  if  he  had  actually  executed 
the  deed.  Forbes  v.  lAmondj  4  De  Gex,  M,  &  Gr. 
238;  1  Sm.  &  G.  554. 

By  a  composition  deed  for  winding  up,  under  an 
inspector,  the  affairs  of  a  partnership  in  Calcutta,  it 
was  among  ether  things  provided  that  four  members 
of  the  partnership  should  collect  and  pay  the  assets 
into  the  hands  of  the  inspector,  to  be  applied  by 
him,  afterpayment  of  costs,  in  payment  among  the 
several  creditors  of  the  partnership  who  should  have 
become  parties  to  and  have  executed  or  otherwise 
acceded  to  the  terms  of  the  deed;  but  if  a  commis- 
sion of  bankruptcy  or  an  adjudication  of  insolvency 
should  be  awarded,  issued  or  pronounced  against  the 
partners,  or  any  of  them,  in  respect  of  their  then 
debts  or  liabilities,  before  any  release  should  be 
executed,  the  deed  should  thenceforth  be  absolutely 
void.  The  plaintiffs,  who  were  indorsees  of  two  bills 
of  exchange  drawn  by  the  partnership,  remitted 
the  bills  from  London  to  their  agents  at  Calcutta, 
who  in  April  1848  forwarded- them  "to  the  trustees" 
of  the  partnership  to  be  registered.  The  partners 
acting  under  the  liquidation  acknowledged  the  receipt 

of  the  bills,  and  with  respect  to  one  of  them  wrote : 

"  We  have  registered  the  claim  yon  make  on  our 

estate,"  and  with  respect  to  the  other "  We  have 

duly  noted  the  claim,"  returning  the  bills,  which 
were  transmitted  back  to  the  plaintiffs  in  London. 
In  February  1849  the  inspector  advertised  a  dividend 
of  101.  per  cent.,  which  was  shortly  afterwards  paid 
on  several  of  the  debts  of  the  creditors  who  had 
executed  the  deed.  In  March  1849  four  members 
of  the  partnership  were  on  their  own  petition  in 
India  adjudicated  insolvent,  and  thereupon  the 
inspector  handed  over  to  their  official  assignee  the 
balance  remaining  in  his  lands.  The  plaintiffs 
having  received  dividends  on  the  bills  under  the 
insolvency  in  India,  and  from  other  parties  in  Eng- 
land liable  upon  the  bills,  in  1851  instituted  this 
suit  against  the  inspector  for  the  payment  of  the  lOf. 
per  cent,  dividend  advertised  by  him  : — Held,  that 
the  plaintiffs  not  being  precluded  from  suing  any  of 
the  parties  liable  upon  the  bills  could  not  be  con- 
sidered to  have  acceded  to  the  composition  deed. 
Ibid. 

A  composition  deed  contained  a  release  of  the 
debtor,  subject  to  a  proviso  making  the  release  void 
on.  non-payment  of  any  of  the  instalments  cove- 
nanted to  be  paid  by   the  deed : Held,  that  as 

against  a  creditor  who  had  acceded  to  the  deed,  but 
by  means  of  a  secret  arrangement  had  received  more 
than  the  amount  of  the  whole  composition,  the 
release  was  absolute,  although  the  instalments  had 
not  been  paid  according  to  the  covenant.  Ex  parte 
Oliver,  in  re  Hodgson,  4  De  Gex  &  Sm.  354. 

A  debtor  conveyed  his  life  interest  in  eertain  pro- 


perty in  trust  for  creditors,  parties  to  the  deed,  and 
the  creditors  in  consideration  thereof  granted  to  the 
debtor  licence  to  reside  and  attend  to  his  affairs  in 
any  place  he  might  think  proper,  without  suit  or 
molestation  in  his  person  or  his  goods,  chattels  and 
effects  by  any  such  creditors ;  and  that  in  case  of  any 
suit  or  molestation  by  any  of  such  creditors  contrary 
to  the  true  intent  and  meaning  of  such  licence,  the 
debtor  should  be  wholly  released  and  acquitted  of 

the  debt,  and  the  deed  might  be  pleaded  in  bar  : 

Held,  that  this  amounted  only  to  a  licence  by  the 
creditor  to  the  debtor  to  live  unmolested,  and  did 
not  operate  as  a  release  of  the  debt  or  a  discharge  of 
the  debtor's  estate,  and  that  neither  a  suit  by  cre- 
ditors against  the  trustees  and  the  debtor  to  enforce 
the  trusts  of  the  deed,  nor  an  administration  suit  by 
the  creditor  against  the  estate  of  the  debtor  after  his 
decease  for  payment  of  so  much  of  the  debt  as  the 
trust  property  was  insufficient  to  pay,  was  barred  by 
the  trust-deed  or  amounted  to  an  acquittance  of  the 
debt.     O'Brien  v.  Ostovne,  1 0  Hare,  92. 

Held,  also,  that  the  existence  of  the  trust-deed 
and  the  covenants  and  licence  therein  contained  pre- 
vented the  operation  of  the  Statute  of  Limitations 
during  the  life  of  the  debtor,  in  respect  of  the  debts 
for  the  payment  of  which  the  trust  was  created. 
Ibid. 

(5)  What  passes  under. 

Under  an  assignment  to  creditors  by  a  debtor  of 
all  his  stock  in  trade,  book  and  other  good  debts, 
securities,  chattels  and  effects  whatsoever,  except  the 
wearing  apparel  of  himself  and  his  family  : — Held, 
that  a  contingent  interest  in  the  residuary  estate  of 
a  testator,  to  which  the  debtor  was  entitled  in  the 
event  of  his  sister  dying  without  a  child,  passed. 
Pope  V.  W/iitcomie,  3  Russ.  124,  observed  upon; 
Ivison  V.  Gassiot,  3  De  Gex,  M.  &  G.  958. 

(c)   What  Creditors  entitled  to  the  Benefit  of. 

The  usual  deed  of  inspectorship  by  a  debtor  was 
executed,  without  specifying  the  amount  due,  by  a 
creditor  firm  who  had  a  claim  against  the  debtor  for 
a  sum  ascertained  at  the  time  of  executing  the  deed, 
and  for  an  unascertained  balance  for  acceptances  by 
the  firm  in  respect  of  goods  then  unsold  and  con- 
signed to  them  by  the  debtor  on  a  del  credere  com- 
mission, and  upon  which  a  large  balance  was  subse- 
quently found  due  to  them  on  the  final  taking  of  the 
accounts  : — Held,  that  the  creditor  firm  were  entitled 
to  a  dividend  out  of  the  debtor's  estate  upon  the 
whole  amount  of  their  several  claims.  Graham  v, 
Ackroyd,  22  Law  J.  Eep.  (n.s.)  Chanc.  104S;  10 
Hare,  192. 

Observations  upon  the  law  of  principal  and  factor 
under  a  del  credere  commission.     Ibid. 

Though  a  creditor  who  is  prevented  by  accident 
signing  a  -composition  deed  within  the  period  spe- 
cially appointed  for  that  purpose,  may  obtain  equit- 
able relief,  yet  it  will  not  be  extended  to  one  who 
has  delayed  making  his  claim,  and  has  set  up  a  title 
adverse  to  the  deed.  Watson  v.  Knight,  19  Beav. 
369. 

Debtors  on  the  11th  of  .Tune  1847  assigned  by 
deed  their  property  upon  trust  for  their  creditors 
whose  names  and  seals  were  thereunto  affixed.  In 
July  the  trustees  sold,  and  at  the  sale  the  plaintiff 
stated  that  he  was  a  creditor,  but  mentioned  no  par- 


DEBTOR  AND  CREDITOR j  (D)  Composition  Deeds. 


237 


ticulars  of  his  demand,  which,  in  fact,  was  one 
requiring  investigation.  The  trustees  advertised  the 
lUh  of  October  as  the  last  day  for  creditors  to 
execute  the  deed,  and  stated  that  creditors  who  had 
not  signed  by  that  day  would  be  excluded.  On  a 
bill  filed  by  the  plaintiff  in  April  1848,  after  a  divi- 
dend had  been  made, — Held,  that  upon  establishing 
that  he  was  a  creditor  and  executing  the  deed  he 
was  entitled  to  participate  in  any  future  assets,  but 
not  to  disturb  the  dividend  already  made.  Broad- 
bent  V.  Thornton,  4  De  Gex  &  Sm.  65. 

A  debtor  assigned  all  his  property  to  trustees  for 
the  benefit  of  his  creditors,  with  a  proviso  that  in 
case  any  creditor  should  not  come  in  under  the  deed 
for  six  months  after  its  date,  he  should  be  peremp- 
torily excluded  from  the  benefit  of  it : — Held,  that 
a  mortgagee  of  part  of  the  property  whose  solicitor 
corresponded  with  the  trustees  on  the  subject  of  the 
mortgage,  but  who  did  not  express  any  intention  to 
come  in  under  the  deed  for  some  years  afterwards, 
was  not  entitled  to  the  benefit  of  the  trust.  Gould 
V.  Roiertson,  4  De  Gex  &  Sm.  509. 

{d)  Order  of  Payment  of  Debts. 

An  assignment  of  property  was  executed  to 
trustees  for  the  benefit  of  creditors,  who  were  to  be 
paid  equally,  and  it  was  stipulated  that  any  securities 
held  by  creditors  might  be  realized  and  applied 
towards  payment  of  their  debts,  and  as  to  any 
deficiency  such  creditors  were  to  stand  pari  passu 
with  the  others,  but  not  to  receive  more  than  the 
principal  and  interest.  A  schedule  was  added  con- 
taining the  debts,  calculated  with  interest  up  to  the 
date  of  the  deed,  but  there  was  no  express  contract 

that  simple  contract  debts  should  carry  interest : 

Held,  upon  exceptions  to  the  Master's  report,  that 
this  deed  did  not  convert  the  simple  contract  debts 
into  specialty  debts,  and  no  right  to  interest  after 
the  date  of  the  deed  was  created  which  did  not 
otherwise  exist.  Clowes  v.  Waters,  21  Law  J.  Rep. 
(n.s.)  Chanc.  840. 

Held,  also,  that  bond  creditors  were  only  entitled 
to  prove  for  the  amount  of  the  penalties  in  their 
bonds.     Ibid. 

Specialty  creditors  whose  debt  carried  interest, 
and  other  creditors  whose  debts  did  not  carry  in- 
terest, executed  a  creditors'  deed,  by  which  the 
debtor's  property  was  to  be  divided  between  the 
creditors  "  rateably  and  in  proportion  to  the  amount 
of  their  respective  debts."  The  creditors  released 
their  debts : — Held,  that  the  specialty  creditors  were 
entitled  to  a  dividend  on  the  amount  of  interest 
accruing  subsequent  to  the  date  of  the  deed.  Bate- 
man  v.  Margerison,  16  Beav.  477. 

(e)  Judgment  Creditor. 

The  plaintiff,  a  registered  judgment  creditor,  exe- 
cuted a  composition  deed  made  by  the  debtor,  and 
containing  a  saving  clause  in  respect  of  any  sub- 
scribing creditor's  lien  or  other  specific  charge  for  his 
debt,  and  containing  a  proviso  that  the  subscribing 
creditors  were  not  to  be  thereby  prevented  from  en- 
forcing any  such  specific  charge  or  lien  upon  any 
estate  or  effects  whatsoever,  or  from  suing  any  person 
other  than  the  debtor,  his  heirs,  executors  or  ad- 
ministrators. The  plaintiff  afterwards  assigned  his 
debt  to  the  trustees  of  the  deed  in  trust  for  the  sub- 
scribing creditors.     Upon  bill  filed  by  the  plaintiff 


to  obtain  the  benefit  of  his  charge,  under  1  &  2 
Vict.  u.  110.  B.  13, — Held,  first,  that  the  deeds  were 
to  be  construed  according  to  the  intention  of  the 
parties,  and  not  merely  according  to  the  strict  legal 
interpretation  of  the  words,  and,  therefore,  that  the 
plaintiff's  charge  was  not  released  by  his  execution 
of  the  composition  deed;  secondly,  that  his  debt  was 
not  merged  by  the  assignment  of  it  in  trust  for  the 
subscribing  creditors,  and  that  it  retained  its  priority 
over  subsequent  registered  debts  of  creditors  not 
parties  to  the  composition  deed;  and,  lastly,  that  the 
suit  could  be  maintained  by  the  plaintiff  on  behalf 
of  himself  and  the  other  creditors,  parties  to  the 
composition  deed,  and  was  properly  framed  for 
charging  the  judgment  debt  on  the  debtor's  real 
estates.  Squire  v.  Ford,  20  Law  J.  Rep.  (n.s.) 
Chanc.  308;  9  Hare,  47. 

(/)  Favovnng  particular  Creditors  and  Special 

Provisions. 

[See  Smith  v.Saltzman,tit\e  Bankruptcy,  (C)(5).] 

To  an  action  for  goods  sold  the  defendants  pleaded 
a  release,  to  which  the  plaintiff  replied  that  the 
release  was  obtained  by  fraud  of  the  defendants,  and 
issue  was  joined  on  a  traverse  of  the  replication.  It 
appeared  by  the  evidence  that  the  defendant,  being 
indebted  to  several  persons,  and  amongst  others  to 
the  plaintiff,  proposed  a  composition  of  6s.  8d.  in  the 
pound,  which  was  agreed  to  by  the  majority  of  the 
creditors  in  number;  but  the  plaintiff,  who  was  not 
present  when  the  6s.  8a!.  was  agreed  to  at  a  meeting 
of  the  creditors,  refused  to  concur  unless  he  was  paid 
ISs.  4d.  in  the  pound  upon  part  of  the  debt,  and  the 
other  part  was  paid  in  full.  Upon  receiving  notes 
for  the  amount  agreed  upon,  and  the  positive  assu- 
rance of  the  defendants  that  no  other  creditor  than 
himself  was  preferred,  and  that  no  one  of  them  was 
to  have  anything  beyond  the  6s.  8rf.,  he  signed  a 
release  for  his  whole  debt.  The  assurance  of  the 
defendants  that  no  other  creditor  was  preferred  was 
untrue,  as  there  was  no  doubt  but  that  they  had 
preferred  other  persons  besides  the  plaintiff; — Held, 
by  Wightmafi,  /.,  that  it  was  no  answer  upon  this 
issue  to  shew  that  the  plaintiff  himself  had  also  con- 
tracted for  a  preference,  in  fraud,  not  of  the  defen- 
dants, but  of  the  other  creditors,  and  that  the  de- 
fendants could  not  set  up  a  counter  fraud  by  them 
and  the  plaintiff,  by  which  they  colluded  to  deceive 
other  persons,  as  an  answer  to  a  charge  of  fraud 
practised  by  the  defendants  upon  the  plaintiff,  which 
would  have  the  effect  of  depriving  him  of  part  of 
his  original  just  right.  By  Coleridge,  J.  and  Frle, 
J.,  that  the  replication  was  not  proved,  because  the 
whole  stipulation  for  a  preference  being  a  fraud  on 
the  part  of  the  plaintiff  towards  other  creditors,  no 
part  of  it  could  be  legally  relied  on  by  him  as  forming 
a  material  inducement  for  this  deed ;  and  that  the 
fact  of  the  plaintiff  having  obtained  a  preference  for 
himself  not  vitiating  the  release  as  against  himself, 
the  defendant  having  also  given  a  preference  to 
others,  was  no  fraud  upon  the  plaintiff.  Mallalieu 
V.  Hodgson,  20  Law  J.  Rep.  (n.s.)  Q.B.  339;  16  Q,B. 
Rep.  689. 

To  counts  upon  three  several  promissory  notes, 
the  defendants  pleaded  that  they  were  indebted  to 
the  plaintiff  in  P89Z.  7s.,  and  had  accepted  four  bills 
of  exchange  for  the  amount,  drawn  by  the  plaintiff 
and  payable  to  his  order;  that  the  defendants  com- 
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pounded  with  their  creditors,  and  that  the  plaintifF 
agreed  to  the  composition,  receiving  a  preference 
bL-yorid  the  other  creditors,  and  executed  a  release 
of  his  debt;  that  it  was  his  duty  to  take  up  the  four 
bills  of  exchange,  but  that  he  neglected  to  do  so, 
ami  the  owners  of  the  bills  threatened  to  sue  the 
defendants,  who  in  order  to  induce  the  plaintiff  to 
t-ake  them  up,  gave  him  the  promissory  notes  in 
these  counts  mentioned,  and  that  there  was  no  other 
consideration  for  the  giving  of  the  notes.  The 
phiintiff  replied  de  injurid  absque  tali  causd: — ■ 
Held,  under  the  above  circunistimcts,  that  the  plea 
Wiis  proved;  that  as  the  fraudulent  preference  of  the 
plaintiff  did  not  make  the  composition  void  as 
against  him,  there  was  no  sufficient  consideration  for 
the  giving  the  notes,  as  the  plaintiff  was  bound  to 
protect  the  defendants  from  the  consequences  of 
liability  upon  these  bills.     Ibid. 

To  an  action  on  a  bond  the  defendant  pleaded 
that  one  J  F  made  the  bond,  and  the  defendant  also 
made  it  as  bis  surety,  and  that  after  it  was  so  made 
the  said  .1  F,  being  unable  to  meet  his  debts,  entered 
into  a  deed  with  his  creditors,  of  whom  the  plaintiff 
was  one,  by  which  deed  he  assigned  all  his  property 
upun  trust,  for  the  benefit  of  the  plaintiff  and  his 
other  creditors,  to  certain  trustees,  and  that  the 
plaintiff  did  by  the  said  deed  covenant  with  the  said 
J  F  that  the  plaintiff  would  not  at  any  time  there- 
after commence  or  prosecute  any  action  or  other 
proceedings  against  the  said  J  F,  for  or  by  reason  of 
any  debt  then  due  and  owing  by  him  to  the  plain- 
tiff, and  thereby  the  plaintiff  gave  time  to  the  said 
J  F  in  respect  of  the  said  debt  and  writing  obligatory 
in  rusi>ect  whereof  the  defendant  was  such  surety. 
■J'he  plaintiif  replied  by  setting  out  the  deed  in  hcec 
nrba.  Tlie  deed  contained  inter  alia  a  proviso 
tltat  nothing  therein  contained  should  prejudice  or 
atftct  any  claim,  demand  or  remedy  which  the 
several  parties  thereto  and  creditors  of  the  said  J  F 
tiien  had  or  should  have  by  virtue  of  any  mortgage, 
lien,  charge  or  other  incumbrance'  against  any  per- 
son who  mi^ht  be  liable  for  the  payment  of  any  of 
the  debts  of  the  said  J  F  in  the  character  of  a  surety 
or  otherwise;  and  it  witnessed  that  in  consideration 
of  the  assignment  thereinbefore  made,  the  several 
p;irt'es  thereto  and  creditors  of  the  said  J  F  cove- 
named  with  the  said  J  F  that  they  would  not  at  any 
time  commence  or  prosecute  any  action,  suit  or 
other  proceedings  against  the  said  J  F  for  any  debt 
thi-n  due  from  him  to  them,  and  that  in  case  of  any 
such  action  or  suit  being  commenced  or  prosecuted 
l)y  tliem  contrary  to  the  terms  of  the  deed,  the  deed 
might  be  pleaded  as  a  general  release  in  bar  of  any 
such  action  or  suit.  Verification  : — Held,  on  special 
demurrer  to  the  replication,  that  it  was  good,  inas- 
much as  it  admitted  the  effect  of  the  deed  as 
alleged  in  the  plea,  but  avoided  it  by  the  terms  of 
the  proviso.     Slcreiu  v.  Stevens,  S  Exch.  Eep.  30fi. 

(K>  Proceedings  under  the  Aekangememt  Act, 
7  i  8  Vict.  t.  70. 

The  proposal  of  a  petitioning  debtor  under  the 
act  for  facilitating  arrangements  between  debtors  and 
creditors  (7  &  1  Vict.  c.  70),  to  set  aside  a  portion 
ot'  his  professional  earnings  for  a  certain  time,  wag 
:tccepted  by  resolutions  of  his  creditors  at  their  first 
n<ceting  convened  under  the  act,  and  a  trustee  ap- 
poiuted.     Tlic  resolutions  -were  confirmed  at  their 


second  meeting  under  the  act,  except  as  to  the 
appointment  of  the  trustee,  and  the  proceedings 
were  subsequently  duly  filed  : — Held,  on  claim  filed 
by  the  debtor,  against  his  former  partner,  for  an 
account  of  their  previous  partnership,  that  the  effect 
of  the  8ih  section  of  the  act  was  not  to  vest  the 
■whole  of  the  debtor's  estate  and  effects  in  the 
trustee  under  the  act,  but  such  part  only  as  the 
debtor  proposed  to  give  up,  and  the  creditors  had 
agreed  to  accept.  Robins  v.  Ilobhs,  20  Law  J.  Eep. 
(N.s.)  Chanc.  583;  9  Hare,  122. 

Semble that  the  creditors  at  the  second  meeting, 

convened  under  the  act,  have  not  power  to  vary  any 
proposal  accepted  at  the  first  meeting.    Ibid. 


DEED. 


[See  Bankrupt — Bills  op  Sale — Debtor  and 
Creditor — Disentailing  Deed — Moktgaoe.] 

(A)  Execution. 

(B)  Validity. 

(a)  As  against  the  Croicn. 
(6)  Evidence  to  impeach, 
(c)  Fraudident  Conveyance, 
{d)   Voluntary  Oonvcyance. 
(e)  Erasure  and  Alteration. 

(/)  C'onjlrviation  of  voidable  Deed. 

(C)  Construction  and  Operation. 
{a)  In  general. 

(b)  Bate  of  Execution. 

(c)  What  Projoerti/ passes. 

(d)  Merger. 

(e)  Hecifcds. 
if)  Habaidum. 
(g)  Schedules. 

(D)  Registration  [see  title  Jddo.ment]. 

(E)  Revocation. 

(F)  Setting  aside  and  reforming  for  Mis- 

take. 


(A)  Execution. 
[See  Power  of  Attoknet.] 

The  plaintiff  having  executed  a  deed  in  the  name 
of  "J.  Janes"  his  real  name,  and  being  described  in 
the  body  of  the  deed  as  J.  "James"  but  with  the 
proper  description  and  address  added, — Held,  that 
the  property  passed  to  him,  and  the  jury  were  war- 
ranted in  so  finding.  Janes  v.  Whitbread,  20  Law  J. 
Rep.  (n.s.)  C.P.  217;  11  Com.  B.  Rep.  406. 

The  deed  was  delivered  to  T  with  instructions  not 
to  give  it  up  to  any  one  but  S  and  R  M  together, 
and  it  was  given  up  by  T  to  S  and  R  M  many  years 
after.     P   and   B   were  the  trustees  named  in  it. 
At  S's  death  the  deed  was  not  found  on  her  pre- 
mises, but  no  proper  search  in  the  repositories  of  the 
trustees  was  proved ; — Held,  that  the  deed  was  in- 
tended to   be   operative,  but  that  the  search  was 
insufficient   to   let  in  secondary  evidence.     Doe  d. 
Jlichards  v.  Lewis,  and  Richards  v.  Lewis,  20  Law  J. 
Rep.' (n.s.)  C.P.  177;  11  Com.  B.  Rep.  1035. 
(B)  Validity. 
(a)  As  against  tlie  Croicn. 
[See  Whitakcr  v.  Winbeij,  title  A^bizE:-.  ] 
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(5)  Evidence  to  impeach. 

[See  Gadsden  «.  Brovm,  title  Interpleader — 
White  v.  Morris,  title  Trespass.] 

(c)  Fraudulent  Oonveyamce. 

In  an  action  on  a  covenant  for  the  payment  of  an 
annuity,  the  defendant,  the  grantor,  is  estopped  ftnm 
pleading  that  the  annuity  was  granted  for  the  fraudu- 
lent purpose  of  multiplying  voices.  Phillpotts  v, 
PhiUpotta,  20  Law  J.  Rep.  (h.3.)  C.P.  H  ;  10 
Com.  B.  Rep.  85. 

The  statutes  7  &  8  Will.  3.  c.  26.  and  10  Ann. 
c.  23.  are  to  be  construed  only  as  affecting  the  par- 
liamentary law ;  the  7  &  8  WilL  3.  c.  25.  invalidated 
fraudulent  conveyances  entered  into  for  splitting 
votes  only  so  far  as  to  prevent  the  grantee  from 
having  a  vote,  and  did  not  prevent  the  estate  from 
passing;  and  the  10  Ann.  c.  23,  assuming  that  an 
estate  passed  under  conveyances,  avoided  by  the 
statute  7  &  8  Will.  3.  c.  25.  so  far  as  the  right  to 
vote  was  concerned,  made  such  conveyances  free  and 
absolute,  notwithstanding  secret  trusts  and  conditions 
of  defeazance,  only  preventing  the  grantor  from 
voting,  under  a  penalty.     Ibid. 

(cZ)  VolvMiary  Conveyance. 

J  T,  the  grandfather  of  the  plaintiff,  under  a  deed 
of  September  1790,  was  tenant  for  life  of  a  moiety 
-  of  certain  estates  called  C,  with  remainder  to  his 
wife  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  his 
daughters  as  tenants  in  common  in  tail  general,  with 
remainder  to  the  settlor  in  fee.  J  T  had  issue,  seve- 
ral children;  J  C  T  his  eldest  son,  and  the  father  of 
the  plaintiff,  becoming  of  age  in  1815.  In  the  same 
year  J  T,  his  wife,  and  JOT  joined  in  suffering  a 
common  recovery,  and  by  indentures  of  lease  and  re- 
lease of  the  17th  and  18th  of  March  1815,  J  T,  his 
wife,  and  J  C  T,  being  parties  to  the  release,  after 
reciting  that  J  T,  his  wife,  and  J  C  T  were  desirous 
of  declaring  the  uses  of  the  said  recovery,  and  that 
J  T  was  desirous  of  settling  his  estate  in  fee  to  the 
uses  thereinafter  declared,  it  was  witnessed  that  for 
effecting  such  intent  and  purpose  and  for  divers 
other  good  and  valuable  considerations,  and  for  a 
nominal  consideration  therein  expressed,  the  uses  of 
the  said  recovery  should  enure  to  the  use  of  the  said 
J  C  T  and  his  heirs  during  the  life  of  J  T,  remainder 
to  J  T's  wife  for  life,  remainder  to  J  C  T  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  .1  T's  younger  son  E  T  T  for  life  and 
to  his  first  and  other  sons  in  tail  male,  remainder  to 
J  T's  daughter  M  T  for  life  and  to  her  first  and 
other  sons  in  tail  male,  with  several  other  remain- 
ders to  unborn  children,  and  the  ultimate  remainder 
to  J  T  in  fee.  J  T  was  a  trader  subject  to  the 
bankrupt  laws,  and  the  said  recovery  and  lease  and 
release  were  made  with  the  intent  on  his  part  to  de- 
fraud his  creditors,  but  J  C  T  was  not  in  any  way  , 
privy  to  such  intent.  In  June  1815,  J  T  was  duly 
declared  a  bankrupt,  and  by  an  indenture  of  the  1 1th 
of  .Tuly  181 6,  a  conveyance  of  all  his  estate  was  made 
to  the  assignees  in  bankruptcy.  In  .Inly  1819,  at 
the  suit  of  the  assignees,  the  Court  of  Chancery  di- 
rected an  issue  at  law  to  try  the  validity  of  the  re- 
covery and  the  deeds  of  March  1815,  and  the  jury 
found'  that  they  were  fraudulent  and  void  as  against 


the  creditors  of  J  T.  A  decree  to  the  same  effect 
was  subsequently  made,  and  possession  ordered  to  be 
given  to  the  assignees;  and  in  March  1821  it  was 
further  decreed  that  the  deed  should  be  delivered  up 
to  be  cancelled,  which  was  done.  In  1821  the 
assignees  sold  the  estate  to  J  C  T  for  30,000^.,  and 
a  recovery  was  thereupon  suffered,  and  by  indentures 
of  lease  and  release  in  1823,  the  uses  of  such  re- 
covery were  declared.  Before  1843,  J  T  and  his 
wife  died,  and  in  April  1849  J  C  T,  for  a  large  sum 
of  money,  sold  and  conveyed  the  estate  in  question 
to  the  defendant  in  fee: — Held,  first,  that  the  reco- 
very and.  deeds  of  the  17th  and  18th  of  March  1815 
were  clearly  fraudulent  and  void  within  the  18  Eliz. 
c.  5.  as  against  J  T's  creditors,  and  that  no  interest  in 
J  T's  estates  ever  passed  to  J  C  T  under  them. 
Secondly,  that  the  4th  section  of  the  13  Eliz.  c.  5. 
had  not  the  effect  of  making  the  recovery  in  1815, 
though  fraudulent  as  against  the  creditors  of  J  T, 
valid  as  respected  the  uses  declared  in  the  same 
deeds  by  J  C  T  of  his  own  previous  estates  in  re- 
mainder; although  the  recovery  was  still  to  be 
treated  as  unreversed,  and  subsisting  as  a  recovery. 
Thirdly,  that  the  deeds  of  the  17th  and  18th  of  March 
1815  could  not  be  considered  as  still  subsisting  and 
valid  as  to  the  uses  declared  to  J  C  T  for  life,  with 
remainder  to  his  son,  the  plaintiff,  in  tail  male;  but 
that  all  the  uses  thereby  declared  were  void,  and 
thereupon  the  recovery  by  construction  of  law  enured 
to  the  use  of  J  T  for  life,  and  to  J  C  T  in  fee. 
Fourthly,  that,  supposing  the  deeds  were  not  alto- 
•gether  void,  and  that  J  C  T  became  tenant  for  life 
under  the  uses  declared  by  them,  with  remainder  to 
the  plaintiff  in  tail  male,  still,  as  no  consideration  for 
his  suffering  the  recovery  ever  existed,  such  uses 
must  be  considered  voluntary.  Fifthly,  that  the 
sale  and  conveyance  in  1849  to  the  defendant  for 
valuable  consideration  was  to  be  considered  as  making 
void  the  uses  in  the  voluntary  deed  of  the  18th  of 
March  1815,  under  the  27  Eliz.  c.  4,  and  the  reco- 
very as  thereupon  enuring  to  give  J  0  T  a  remainder 
in  fee,  after  the  death  of  J  T  and  his  wife,  which 
passed  to  the  defendant,  and  therefore  either  on  the 
ground  of  the  deed  of  the  Igth  of  March  1816  being 
wholly  vitiated  by  the  fraud  of  J  T,  or  its  being 
voluntary  as  to  the  uses  declared  by  J  C  T,  the 
plaintiff  had  not  any  interest  in  the  moiety  of  the 
estates  in  question.  Tarleton  v;  Liddell,  20  Law  J. 
Rep.  (U.S.)  Q.B.  507;  17  Q.B.  Rep.  390. 

A_deed  executed  by  S  in  contemplation  of  mar- 
riage, without  the  knowledge  of  the  future  husband, 
by  which  S  gave  herself  an  estate  for  life  in  certain 
leaseholds,  with  remainder  to  R  M,  a  son  by  a  former 
marriage,  and  remainder  over  to  an  illegitimate  son, 
is  not  avoided  by  the  marriage,  under  the  27  Eliz. 
c.  4,  the  husband  not  taking  as  a  purchaser.  Doe  d. 
liichards  v.  Lewis,  and  Richwrds  v.  Lewis,  20  Law  J. 
Rep.(N.s.)  C.P.  177;  11  Com.  B.  Rep.  1035. 

Quwre — whether  the  deed  would  have  been  bad, 
if  it  had  been  found  as  a  fact  that  it  was  intended  as 
a  fraud  upon  the  m'arital  rights  of  the  husband. 
Ibid. 

Held  also,  that  declarations  made  by  S  as  to  the 
contents  of  the  deed  were  not  admissible  as  cutting 
down  her  title.     Ibid. 

Held  also,  that  a  voluntary  deed,  not  actually 
fraudulent,  by  which  husband  and  wife  settled  the 
wife's  chattel  interest  on  R  M,  is  not  avoided,  under 
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the  27  Eliz.  c.  4,  by  a  mortgage  made  by  the  widow 
surviving  her  husband,— commenting  on  Bun-el's 
case,  6  Rep.  72.     Ibid. 

The  statute  27  Eliz.  c.  4.  does  not  apply  to  the 
Ciise  of  a.  purchase  for  valuable  consideration  from 
the  heir  or  devisee  of  one  who  has  made  a  voluntary 
conveyance  of  the  same  property  in  his  lifetime. 
Doe  d.  Newman  v.  Rusham,  21  Law  J.  Kep.  (n.s.) 
a.B.  139;  17  Q.B.  Eep.  723. 

The  principle  upon  which  voluHtary  conveyances 
have  been  held  fraudulent  and  void  as  against  sub- 
sequent purchasers  for  value  is,  that  by  the  sale  the 
vendor  so  entirely  repudiates  the  former  conveyance 
as  that,  against  himself  and  the  purchaser  for  value, 
it  shall  be  conclusively  taken  that  the  intention  to 
sell  existed  when  he  made  the  voluntary  conveyance, 
and  that  it  was  made  in  order  to  defeat  the  subse- 
quent purchaser.     Ibid. 

When  the  same  person  executes  the  voluntary 
conveyance,  and  afterwards  sells  and  conveys  the 
property,  this  principle  applies ;  but  secus  where  the 
seller  is  a  different  person  from  him  who  executed 
the  voluntary  conveyance,  for  the  acts  of  one  man 
cannot  shew  the  mind  and  intention  of  another. 
Ibid. 

J  N,  heing  seised  in  fee  of  certain  property,  in 
1833  executed  a  voluntary  conveyance  to  the  lessor 
of  the  plaintiff  in  fee,  and  died  in  1844,  having  in 
the  same  year  devised  the  property  to  J  S.  In  1847, 
J  S  sold  and  conveyed  the  property  to  the  defen- 
dant for  100/. : — Held,  that  the  conveyance  to  the 
lessor  of  the  plaintiff  was  not  fraudulent  and  void  as 
against  the  defendant.     Ibid. 

(e)  Erasure  and  Alteration. 

The  presumption  of  law  is,  that  an  erasure  and 
interlineation  in  a  deed  were  made  at  the  time  of 
the  execution  of  such  deed.  Where,  therefore,  the 
question  of  whether  or  not  certain  erasures  and 
interlineations  in  deeds  had  been  made  before  exe- 
cution, was  left  to  the  jury  upon  no  other  evidence 
than  the  deeds  themselves,— Held,  no  misdirection. 
Doe  d.  Taiham  v.  Catta/more,  20  Law  J.  Eep.  (n.s.) 
Q.B.  364;  16  aB.  Rep.  74S. 

Where  a  deed  is  altered  in  a  material  part  it 
ceases  to  have  any  new  operation,  and  no  action  can 
be  brought  in  respect  of  any  pending  obligation 
which  would  have  arisen  from  it  had  it  remained 
entire;  but  it  may  still  be  given  in  evidence  to 
prove  a  right  or  title  created  by  its  having  been 
executed,  or  to  prove  any  collateral  fact.  The 
Agriculturist  Cattle  Insurance  Co.  v.  Fitzgerald, 
20  Law  J.  Rep.  (N.s.)  Q.B.  244;  16  Q.B.Rep.  432. 

Where  in  an  action  of  debt  for  calls,  under  7  &  8 
Vict.  u.  110.  s.  56,  it  appeared  that  the  deed  of 
settlement  of  the  company  had  been  executed  by 
the  defendant  as  a  shareholder,  but  there  was  an 
unexplained  erasure  of  the  name  of  another  person 
who  had  signed  it  as  a  shareholder,  it  was  held  that 
the  deed  might  be  given  in  evidence  to  prove  the  fact 
of  the  defendant  being  a  shareholder.     Ibid. 

Qucere — ^vhether  such  an  erasure  could  in  any 
mode  affect  the  defendant's  liability  under  the  deed. 
Ibid. 

(/)  Confirmation  of  Voidable  Deed. 

To  a  bill  by  an  heir-at-law,  charging  that  the 
defendant  A  was  in  the  possession  of  the  estate  of 


the  ancestor  under  a  conveyance  impeachable  on 
the  ground  of  fraud,  and  praying  that  the  convey- 
ance might  be  set  aside  and  that  any  testamentary 
disposition  thereof  by  way  of  confirmation  might  be 
declared  void,  A  pleaded  the  will  of  the  ancestor, 
by  which,  after  reciting  that  certain  members  of  his 
family  had  threatened  to  impeach  the  conveyance, 
he  thereby  confirmed  the  same  and  devised  the 
estiite  to  A  in  fee.  The  plea  was  allowed,  affirming 
the  order  of  the  Court  below.  Stump  v.  Gaiy,  22 
Law  .T.  Rep.  (n.s.)  Chanc.  352;  2  De  Gex,  M.  & 
G.  623. 

Where  a  testator  has  a  right  to  set  aside  a  voidable 
conveyace,  this  is  an  equitable  estate  in  him, 
descendible  to  his  heir,  and  which  he  may  dispose  of 
by  his  will.     Ibid. 

Distinction  hetween  a  confirmation  by  deed  and 
by  testamentary  disposition  of  a  conveyance  liable 
to  be  avoided  on  the  ground  of  fraud.     Ibid. 

(C)  Cokbtrdotion  and  Operamon^ 

(a)  In  general. 

The  plaintiff  in  ejectment,  on  a  demise  of  the  12th 
of  October  1850,  claimed  under  the  following  deed  : 
"In  consideration  of  the  love  and  affection  which  I 
have  towards  my  son  W  S  (the  lessor  of  the  plain- 
tiff), I  have  given  and  granted,  and  by  these  pre- 
sents do  give  and  grant,  to  the  said  W  S  all  that, 
&c.,  and  that  the  said  W  S  is  to  take  possession  of 
the  same  at  Michaelmas-day  next  (1850).  I  have 
delivered  him,  the  said  W  S,  all  the  premises  abso- 
lutely at  Michaelmas-day  next  without  further  con- 
dition" : Held,  that  supposing  such  deed   to   be 

void  as  a  grant  of  the  freehold  in  futwo,  still,  the 
day  named  having  passed,  the  plaintiff  was  entitled 
to  recover,  the  deed  amounting  to  a  covenant  to 
stand  seised  to  the  use  of  W  S.  Doe  d.  Starling  v. 
Prime,  20  Law  J.  Rep.  (n.s.)  C.P.  223. 

The  statute  .8  &  9  Vict.  c.  106.  a.  4,  which  enacts 
"  that  the  word  '  give'  or  the  word  '  grant'  in  a  deed 
shall  not  imply  a  covenant  in  law," — Held,  inappli- 
cable to  the  case.     Ibid. 

Ejectment  to  recover  two  undivided  third  parts 
of  an  estate  called  "  Horsecroft"  J  P,  being  seised 
in  fee  of  Horsecroft,  before  his  marriage  with  M  C, 
executed  an  indenture  of  settlement  in  1770,  whereby 
it  was  witnessed  that  in  consideration  of  an  intended 
marriage  between  himself  and  M  C,  and  of  the  con- 
veyance and  settlement  by  M  C  of  the  estate,  money, 
&c.  thereinafter  mentioned,  and  of  the  benefit  arising 
to  J  P  by  the  marriage.  And  for  settling  a  jointure 
and  maintenance  for  M  C  and  her  children,  and  for 
settling  the  free  estate  called  Horsecroft  belonging 
to  J  P,  he,  the  said  J  P,  granted,  sold,  &c.  to  trus- 
tees and  to  their  heirs,  all  that  freehold  estate  and 
right  of  J  P  to  the  said  estate  and  other  the  premises 
intended  to  be  released  by  M  C.  It  was  then  fur- 
ther witnessed,  that  in  consideration  of  the  marriage 
and  of  the  jointure,  and  for  settling  the  freehold 
estate,  together  with  the  other  monies,  &c.  J  P  bar- 
gained, sold,  &c.  to  the  trustees,  in  trust  for  M  C  to 
the  use  of  the  first  son  of  the  said  J  P  on  the  body 
of  the  said  MC  lawfully  begotten,  and  to  the  heirs 
male  of  the  said  son  lawfully  begotten,  J  P  had 
four  children — John  P,  who  died  unmarried  and 
intestate,  and  three  daughters.  The  two  lessors  of 
the  plaintiff  are  the  heirs-at-law  of  two  of  the  daugh- 
ters, and  the  female  defendant  is  the  otlier  daughter. 
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JP,  in  1823,  made  his  will  as  follows :_« Also  I 
give  Horsecroft,  my  estate  that  I  now  live  in,  to  my 
son  John  P,  a  lunatic."     He  then  gave  the  residue 

of  his  estate  to  his  daughter,  the  defendant : Held, 

dissentiente  Piatt,  B.,  that  the  deed  was  inoperative; 
and  by  the  whole  Court  that  the  son  John  P  took 
under  the  will  an  estate  in  fee  in  Horsecroft.  Doe 
d.  Pottow  V.  Fricher,  20  Law  J.  Rep.  (n.s.)  Exch. 
265;  6  Exch.  Eep.  510. 

(b)  Date  of  Execution. 
[See  wiUe,  (a).] 
A  mortgage-deed  was  dated  the  27th  of  October 
1827,  but  not  executed  until  the  23rd  of  August 
1 834,  and  it  contained  a  covenant  by  the  mortgagor 
admitting  the  title  to  be  in  the  mortgagee,  his  heirs 
and  assigns : — Held, that  this  was  a  su^cient  acknow- 
ledgment of  title  under  the  3  &  4  Will.  4.  c.  27. 
s.  14.  to  enable  the  mortgagee  to  recover  within 
twenty  years  of  the  execution  of  the  deed.  Jaynea 
y.  Bughes,  24  Law  J.  Rep.  (n.s.)  Exch.  115;  10 
Exch.  Rep.  430. 

(c)  What  Property  passes. 

M  H  and  "W  R,  by  indenture  of  February  1805, 
granted  and  leased  certain  premises  unto  and  to  the 
use  of  J  H,  his  heirs,  executors,  administrators  and 
assigns  for  ever,  yielding  and  paying  therefore  a 
yearly  rent.  Proviso  for  re-entry  on  non-payment 
of  rent.  Covenant  by  J  H  for  payment  of  the  rent, 
for  repairs,  and  for  insurance : — Held,  that,  in  the 
absence  of  proof  that  the  premises  were  at  the  date 
of  the  instrument  in  the  occupation  of  tenants,  and 
the  expressed  intention  of  the  parties  precluding  the 
presumption  of  livery  of  seisin,  the  instrument  could 
not  operate  as  a  conveyance  of  the  fee  subject  to  a 
rent-charge,  but  only  to  create  a  tenancy  from  year 
to  year.  Doe  d.  Rdberton,  v.  Qa/rdener,  21  Law  J, 
Rep.  (N.S.)  C.P.  222;  12  Com.  B.  Rep.  319. 

Semble,  that  if  it  had  been  necessary  to  presume 
livery  of  seisin  in  order  to  account  for  the  possession 
under  the  instrument,  the  Court  would  have  made 
that  presumption.     Ibid. 

A  conveyance  to  the  plaintiff  was  of  the  farm  and 
closes,  &c.,  aU  which  hereditaments  and  premises 
were  enumerated  in  a  schedule  annexed  to  the  deed, 
and  the  site  thereof  shewn  in  a  plan  drawn  on  the 
deed,  with  all  their  rights  and  appurtenances,  and  all 
fixtures,  trees,  ditches,  fences,  &c.  thereto  appertain- 
ing. None  of  the  erections  in  question  were  speci- 
fically mentioned  in  the  schedule,  but  on  the  plan 
there  was  a  mark  indicating  the  spot  on  which  the 
granary  stood.  The  staddles  were  stone  pillars, 
mortared  to  a  brick  foundation,  let  into  the  earth; 
and  the  threshing  machine  was  fixed  by  bolts  and 
screws  to  posts  let  into  the  earth,  and  could  not  be 
removed  without  disturbing  the  soil : — Held,  that 
these  passed  under  the  conveyance  to  the  plaintiff 
either  as  part  of  the  land  or  as  fixtures,  and  that 
their  removal  was  an  injury  to  the  reversionary 
estate.  WiUahear  v.  Cottrell,  22  Law  J.  Rep.  (n.s.) 
as.  177;  1  E.  &  B.  764. 

The  plaintiff  sold  to  the  defendant  two  dwelling- 
houses,  a  coach-house  and  stables,  and  a  field,  to- 
gether with  all  ways  usually  held,  occupied,  or 
enjoyed  therewith,  with  free  liberty  of  ingress,  egress, 
and  regress  for  the  defendant,  or  for  cattle  and  car- 
riages, over  the  carriage  road  leading  to  the  said 
Digest,  1850—1865. 


dwelling-houses  and  stables.  The  defendant  after- 
wards made  a  gate  &om  the  field  which  abutted 
upon  the  carriage  road  into  the  road  at  an  inter- 
mediate part  thereof,  and  drove  horses  and  carriages 
along  the  road  into  the  field,  and  back  again : — 
Held,  that  he  was  liable  in  trespass,  the  right  of  way 
being  a  right  of  way  to  the  dwelling-houses,  coach- 
house, and  stables  only.  Benning  v.  Bwnet,  22 
Law  J.  Rep.  (n.s.)  Exch.  79;  8  Exch.  Rep.  187. 

E,  the  tenant  of  leasehold  premises,  underlet  a 
portion  of  them  to  B  for  a  term  of  years,  reserving 
a  few  months'  reversion.  B  covenanted  to  complete 
some  cottages  on  the  premises  by  the  25th  of  June. 
By  an  indenture,  made  on  the  30th  of  July  following, 
which  recited  that  E  had  entered  into  several  agree- 
ments and  under-leases  affecting  the  leasehold  pre- 
mises, the  particulars  of  which  were  known  to  J,  it 
was  witnessed  that  E  did  "  bargain,  sell,  assign, 
transfer  and  set  over  the  said  leasehold  premises, 
with  their  appurtenances,  and  all  the  estate,  right, 
title  and  interest  of  him  the  said  E  in,  to,  or  out  of 
the  said  premises  and  every  part  thereof,  to  J,  to 
have  and  to  hold  the  said  premises  and  every  part 
thereof  for  the  residue  of  the  term  of  years  granted 
by  the  indenture  of  lease  under  which  E  held,  and 
ail  other  the  estate  and  interest  of  the  said  E  therein 
or  thereout,  subject  nevertheless  to  the  agreement 
and  under-leases  hereinbefore  referred  to."  B  did 
not  build  the  cottages  by  the  2Sth  of  June.  It  did 
not  appear  whether  E  knew  of  the  fact,  or  elected  to 
treat  the  default  as  a  breach  of  covenant  and  a  for- 
feiture of  the  lease : — Held,  that  assuming  that  the 
non- completion  of  the  cottages  was  a  breach  of 
covenant,  and  gave  E  a  right  of  re-entry  before  the 
assignment  to  J,  and  that  the  statute  8  &  9  Vict. 
c.  106.  s.  5.  enabled  E  to  assign  the  right  of  entry 
for  condition  broken,  yet  that  the  language  of  the 
indenture  was  not  sufficient  to  transfer  that  right  to 
J  so  as  to  enable  him  to  take  advantage  of  the  for- 
feiture. Bmit  V.  Eemnamt  (in  error),  23  Law  J. 
Eep.  (n.s.)  Exch.  135;  9  Exch.  Rep.  635. 

(d)  Merger. 
[See  Pine  v.  Moulton,  title  Bond,  (A)  (J).] 

(c)  Secitals. 
[See  E:epp  v.  Wiggett,  title  Bond,  (B)  (a).] 
The  plaintiff  and  the  defendant  had  been  in  part- 
nership together  as  paper-makers  and  iron-merchants, 
and  in  the  deed  of  dissolution  it  was  recited  that  an 
agreement  had  been  made  that  the  defendant  should 
have  all  the  stock  in  trade  in  the  business  of  paper- 
makers,  but  the  plaintiff  should  receive  paper  out  of 
that  stock  to  the  value  of  898i.  4s.  l\d.,  which  was 
to  remain  in  the  paper-mill  for  a  year,  and  that  the 
plaintiff  was  to  have  all  the  stock  in  trade  in  the 
iron  business.  The  deed  also  recited,  that  in  pur- 
suance of  that  arrangement  paper  of  that  value  had 
been  delivered  to  the  plaintiff,  and  the  same  then 
was  in  the  paper-mill,  as  the  plaintiff  acknowledged; 
and  then  followed  an  assignment  by  the  defendant 
to  the  plaintiff  of  all  the  stock  in  trade  in  the  iron 
business,  and  by  the  plaintiff  to  the  defendant  of  all 
the  stock  in  trade  in  the  paper-making  business 
"except  the  898i.  is.  lid.  worth  of  paper  so  deli- 
vered to  the  plaintiff  as  aforesaid."  No  actual 
delivery  or  separation  of  this  portion  of  the  paper 
took  place,  but  there  was  evidence  of  a  conversion 
21 
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of  the  whole  by  the  defendant: — Held,  that  the 
defendant  waa  estopped  from  saying  that  there  was 
no  delivery  to  the  plaintiff;  and  that  there  having 
been  a  conversion  of  the  whole,  the  deed  shewed 
that  the  plaintiff  had  sufficient  possession  to  support 
an  action  of  trover.  Wiles  v.  Woodward,  20  Law 
J.  Rep.  (n.s.)  Exch.  261;  5  Exch.  Rep.  S57. 

Real  estate  was  vested  in  a  trustee  in  fee  for  a 
party  for  life,  with  remainder  to  her  children  equally : 
— Held,  that  the  children  took  life  estates  only,  all 
words  of  limitation  being  omitted.  Molliday  v, 
Overton,  21  Law  J.  Rep.  (n.s.)  Chanc.  769;  IS 
Beav.  480. 

Recitals  will  not  be  allowed  to  cut  down  the  clear 
effect  of  the  operative  part  of  a  deed.     Ibid. 

By  articles  of  agreement  under  seal,  reciting  that 
letters  patent  had  been  granted  to  the  defendant  for 
improvements  in  purifying  gas,  and  that  other  letters 
patent  had  been  granted  to  the  plaintiff  for  an  im- 
proved mode  of  manufacturing  gas,  and  that  disputes 
had  arisen  between  the  parties  aa  to  their  respective 
rights  under  the  letters  patent  to  the  use  of  oxide  of 
iron  for  the  purpose  of  purifying  gas,  and  that  a 
writ  of  seire  facias  had  been  sued  out  by  the  plain- 
tiff to  repeal  the  letters  patent  granted  to  the  de- 
fendant, and  that  another  patent  for  purifying  coal 
gas  by  oxides  of  iron  had  been  applied  for  by  the 
defendant,  and  that  other  letters  patent  had  been 
sued  out  by  the  plaintiff;  and  that,  in  order  to  put 
an  end  to  the  aforesaid  differences,  the  parties  had 
entered  into  that  agreement^  the  defendant  cove- 
nanted with  the  plaintiff,  and  the  plaintiff  agreed, 
that  the  defendant  should  have  the  exclusive  use 
of  the  inventions  granted  to  the  plaintiff,  so  far  as 
the  same  related  to  the  purification  of  gas  by  the 
hydrated  oxides  of  iron,  paying  therefore  certain 
royalties;  that  the  plaintiff  should  have  the  exclusive 
use  of  the  inventions  granted  to  the  defendant,  so 
.  far  as  the  same  related  to  the  purification  of  gas  by 
anhydrous  oxides  of  iron,  paying  therefore  certain 
royalties;  that,  for  the  purposes  of  that  agreement, 
and  the  determination  of  the  amount  of  royalties,  it 
should  be  assumed  that  the  defendants  were  entitled 
to  the  exclusive  use  of  anhydrous  oxides,  and  the 
plaintiff  entitled  to  the  exclusive  use  of  hydrated 
oxides.  The  agreement  also  provided,  that,  in  case 
of  an}'  breach  of  certain  stipulations,  the  party  so 
doing  should  pay  to  the  other  a  certain  sum  as  liqui- 
dated damages.  In  an  action  to  recover  that  sum, 
the  defendant  pleaded  that  the  plaintiff's  patents 
were  not  valid,  that  the  inventions  were  not  new,  and 
that  the  plaintiff'  was  not  the  first  inventor  :^0n 
demurrer,  held,  that  the  pleas  were  bad,  inasmuch 
as  the  defendant  was  estopped  by  the  agreement 
from  disputing  the  validity  of  the  patents.  Hills  v. 
Laming,  9  Exch.  Rep.  2.56. 

F,  a  mortgagor,  assigned  the  equity  of  redemption 
by  a  deed,  which  contained  a  recital  that  aU  the  in- 
terest had  been  paid  upon  the  mortgage  up  to  a 
period  within  twenty  years  of  the  commencement  of 
the  action,  and  a  covenant  by  the  assignee  to  pay  the 
principal  and  future  interest  to  the  mortgagee,  and 
to  indemnify  the  mortgagor  in  case  of  default.  The 
mortgagee  was  no  party  to  the  deed,  but  continued 
to  receive  the  interest  upon  the  mortgage  from  the 

assignee  of  the  equity  of  redemption  : Held,  in  an 

action  by  the  mortgagee  against  the  mortgagor  on 
the  covenant,  that  the  recital  in  the  deed  was  evi- 


dence of  an  acknowledgment  by  part  payment  of 
interest  within  twenty  years.  Forsyth  v.  Bristowe, 
S2  Law  J.  Rep.  (n.s.)  Exch.  2.5S;  8  Exch.  Rep. 
716. 

Held,  also,  that  payment  of  the  interest  by  the 
assignee  of  the  equity  of  redemption  was  a  sufficient 
acknoffledgraent  to  take  the  case  out  of  the  atatute 
as  against  the  mortgagor.     Ibid. 

Qncere — whether  the  recital  in  the  deed  was  an 
acknowledgment  in  writing  of  the  debt  being  due  to 
take  the  case  out  of  the  statute,  it  not  being  made  to 
the  person  entitled  thereto.     Ibid. 

A  declaration  in  covenant  stated  that  letters 
patent  had  been  granted  to  the  defendant  for  im- 
provements in  purifying  gas,  and  that  other  letters 
patent  had  been  granted  to  the  plaintiff  for  an  im- 
proved mode  of  manufacturing  gas,  and  that  certain 
parts  of  the  plaintiff's  invention  intended  to  be 
secured  had  been  claimed  in  the  specification;  that 
disputes  had  arisen  between  the  parties  aa  to  their 
rights  under  the  letters  patent  to  the  use  of  oxides 
of  iron  for  the  purpose  of  purifying  gas ;  that  to 
put  an  end  to  such  disputes,  the  parties  covenanted 
with  each  other  for  a  mutual  right  of  using  the 
patents  on  the  terms  of  giving  notice  of  the  begin- 
ning to  use  the  same.  Breach,  want  of  notice. 
Plea,  that  the  plaintiff's  patent  was  not  a  good  and 
valid  patent  in  this,  that  it  was  not  new,  and  the 
plaintiff  was  not  the  true  and  first  inventor : — Held, 
that  the  intention  of  the  deed  was  to  prevent  dis- 
putes between  the  parties,  and  that  the  defendants 
were  estopped  by  the  deed  from  denying  the  validity 
of  the  patent,  its  novelty,  and  that  the  plaintiff  was 
the  true  and  first  inventor.  Hills  v.  Lamimg,  23 
Law  J.  Rep.  (n.s.)  Exch.  60;  9  Exch.  Rep.  256. 

(/)  Haberwimm,. 

The  plaintiffs  contracted  with  R  to  build  a  ship 
for  them,  and  made  advances  from  time  to  time  in 
respect  of  her;  and  R  gave  them,  as  a  security  for 
the  advances,  a  bill  of  sale  of  the  ship,  which  stated 
that  he,  R,  thereby  did  sell,  transfer,  &c,  to  the 
plaintiffs  a  certain  ship  in  progress  of  building 
(describing  her),  to  have  and  to  hold  the  ship,  &c.  to 
the  plaintiffs  for  ever  when  she  should  be  completed : 
— Held,  that  the  present  property  passed  to  the 
plaintiffs  by  the  bill  of  sale,  and  that  the  vesting  of 
it  was  not  postponed  by  the  Tidbenduin  to  the  time 
when  the  vessel  should  be  complete.  Read  v.  Fair- 
banks,  22  Law  J.  Rep.  (N.s.)  C.P.  206;  13  Com.  B. 
Rep.  692. 

{g)  Schedides. 
[See  Wood  v.  Rowcliffe,  title  Bills  of  Sale.] 

(D)  Registration. 
[See  title  Judgment.] 

(E)  Revocation. 
The  declaration  alleged,  that  by  a  poh'cy  of  as- 
surance between  the  plaintiffs  and  an  assurance 
society,  the  defendants,  in  consideration  of  premiums 
to  be  paid  by  the  plaintiff  at  stated  times,  the 
defendants  agreed  to  pay  the  plaintifia,  out  of  the 
premiums  and  reserved  funds  of  the  society,  such 
sums  as  should  from  time  to  time  be  awarded  to  the 
plaintiffs  by  the  council  of  the  society,  in  respect  of 
losses  which  might  arise  to  the  plaintiffs  from  the 
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sale  of  goods  to  debtor  traders,  and  that  by  rules 
indorsed  on  the  policy  it  was  provided — Rule  40. 
"  That  the  assured  who  during  the  year  had  had 
claims  for  losses,  admitted  by  the  society  prior  to 
the  premiums  for  such  year  falling  due,  should  be 
entitled  to  set  off  such  admitted  claims  against 
such  premiums."  Rule  41.  "  That  if  the  premiums 
should  not  be  paid  within  fifteen  days  after  they  fell 
due,  the  directors  might,  with  the  approbation  of 
the  council,  either  cancel  and  declare  the  policy 
void  or  enforce  payment  of  the  premiums."  Rule 
60.  "  That  if  it  should  appear  to  be  for  the  mutual 
benefit  of  the  assured,  the  directors,  at  the  request 
of  the  council,  might  cancel  any  policy  and  give 
notice  to  the  assured,  and  the  policy  should  thence- 
forth be  null  and  void,  but  the  assured  should  be 
entitled  to  every  benefit  secured  by  it  up  to  the  date 
of  its  being  so  cancelled.'*  General  averment,  that 
the  plaintiffs  had  done  all  things  necessary  that  they 
should  do,  and  that  all  things  had  happened  which 
it  was  necessary  should  happen  to  entitle  the  plain- 
tiffs to  be  paid  by  the  defendants  a  loss  incurred 
during  the  continuance  of  the  agreement  from  the 
sale  of  goods  to  one  E.  Breach,  that  the  defen- 
dants had  not  paid  the  plaintiifs  in  respect  of  the 
loss.  Plea,  that  a  premium  payable  by  the  plain- 
tiifs  was  not  paid  within  fifteen  days  after  it  fell 
due,  wherefore  the  directors,  with  the  approbation 
of  the  council,  cancelled  the  policy  and  declared  it 

void  : Held,  first,  that   the   general  averment  in 

the  declaration  sufficiently  alleged  the  existence  of 
a  fund  sufficient  to.  pay  the  plaintiffs'  claim,  and 
that  their  claim  had  been  admitted  by  the  council; 
secondly,  that  the  effect  of  rule  41.  was  to  empower 
the  directors  to  make  a  policy  as  void  as  if  actually 
cancelled,  and  that  there  was  nothing  in  rules  40. 
and  60.  inconsistent  with  it,  and,  therefore,  that  the 
plea  was  a  good  answer  to  the  action.  Bamberger 
V.  the  Commercial  Credit  Mutiml  Assv/ranee  Co.,  24 
Law  J.  Rep.  (n.s.)  C.P.  115;  15  Com.  B.  Rep. 
681. 

(F)  Settino  aside  and  kefobminq  for  Mistake. 

If  a  party  is  misled,  and  under  the  idea  that  he 
is  discharging  legal  liabilities,  enters  into  contracts, 
which  he  would  have  resisted  if  correctly  informed, 
they  will  be  set  aside,  icmtonv.  Campion,  23  Law 
J.  Rep.  (N.a.)  Chanc.  505;  18  Beav.  87. 

The  compromise  of  a  suit,  and  of  collateral 
claims  arising  out  of  demands  having  no  legal 
existence,  are  not  such  considerations  as  will  sup- 
port a  contract  as  a  family  arrangement  when  made 
on  erroneous  information.     Ibid. 

C  B  L,  a  tenant  for  life  in  possession  of  settled 
estates,  under  the  impression  that  portions  for  the 
younger  children  of  his  brother  J  L  (who  was 
entitled  in  remainder)  were  raiseable  during  the  life- 
time of  C  B  L,  executed  a  deed  compromising  the 
sums  alleged  to  be  due  from  him  for  interest  on 
the  amount  of  the  portions,  and  securing  future 
payments  during  his  life  in  respect  of  the  supposed 
rights.  Upon  its  being  decided  that  the  portions 
were  not  raiseable  until  after  the  death  of  C  B  L, 
and  that  he  was  not  liable  for  any  interest,  a  bill 
was  filed  to  set  aside  the  deed  : — Held,  that  it  was 
executed  under  a  mistaken  idea  of  his  liabilities  to 
carry  into  effect  rights  supposed  to  be  legally  exist- 
ing, and.  not  as  a  iiompromise   of  any  doijbtfiil 


claim  or  to  carry  into  effect  any  family  arrange- 
ments.    Ibid. 

Where  the  recitals  and  the  operative  part  of  a 
deed  are  at  variance,  the  latter  must  be  acted  on 
until  the  deed  has  been  reformed.  In  a  suit  to 
reform  the  instrument,  the  Court  Would  be  enabled, 
from  the  circumstances,  to  judge  which  was  erro- 
neous.   Hanwnond  v.  Hammond,  19  Beav.  29. 

To  justify  the  Court  in  reforming  an  executed 
deed,  it  must  appear  that  there  has  been  a  mistake 
common  to  both  the  contracting  parties,  and  that 
the  agreement  has  been  carried  into  effect  by  the 
deed  in  a  manner  contrary  to  the  intention  of  both. 
Mwrray  v.  Pa/rker,  19  Beav.  305. 

A,  being  the  holder  of  several  policies  of  insurance 
on  the  life  of  B,  and  being  unable  to  keep  them  up, 
entered  into  an  agreement  with  C  for  the  purpose  of 
C  keeping  them  up.  The  agreement  consisted  of 
three  instruments,  first  by  letter,  by  which  it  was 
stated  that  C  was  to  pay  the  premiums,  and  to  have 
his  advances  and  interest  secured  by  a  deposit  of  the 
policies,  a  bond  and  an  equitable  mortgage  of  certain 
estates.  No  time  was  specified  for  the  repayment 
of  the  advances  and  interest.  Secondly,  a  bond  for 
6,0002.,  referring  to  the  letter  for  repaying  the 
advances  and  interest  at  the  expiration  of  six  months 
from  the  death  of  B.  Thirdly,  an  agreement,  also 
referring  to  the  letter  and  to  the  deposit  of  the 
policies  to  secure  the  payment  of  the  advances  and 
interest  at  the  expiration  of  six  calendar  months 
from  the  death  of  B,  by  which  agreement  the  ad- 
vances and  interest  were  secured  to  be  paid  at  six 
months  after  the  death  of  B  upon  certain  estates. 
A  died,  living  B,  leaving  a  considerable  amount  of 
advances  and  interest  unpaid,  and  having  before  his 
death  assigned  the  policies  to  trustees  for  his  cre- 
ditors. C  now  filed  this  bill,  claiming  to  have  all  his 
advances  and  interest  paid,  and  that  the  agreement 
might  be  varied  and  made  to  conform  to  the  letter, 
and  that,  if  necessary,  the  policies  might  be  sold  : — 
Held,  first,  that  upon  the  true  construction  of  the 
three  instruments  C  had  no  security  on  the  policies 
available  till  after  the  expiration  of  six  months  from 
the  death  of  B.  Secondly,  that  the  agreement  could 
not  be  rectified,  there  being  nothing  to  rectify  it  by 
except  the  letter  itself,  the  letter  and  agreement" 
being  incorporated  in  effect  into  one  instrument,  and 
the  letter  not  specifically  pointing  out  the  time  when 
the  security  was  to  be  available.  Brougham,  v. 
~     ■      I  Drew.  151. 


DETINUE. 
(A)  When  maintainable. 


(B)  In  what  Court. 

(C)  Payment  into  Court  in. 

(D)  Pleading. 

(E)  Execution. 


(A)  When  maintainable. 

[See  Morgan  v.  Mmrqwia,  title  BanEbuptot,  (H) 
(e)  (3) — .Chilton  v.  Carrington,  title  Contract,  (C) 

A  cestui  que  t^at  cannot  maintain  detinue  for  the 
deed  under  which  he  claims,  against  a  bailee  of  the 
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trustee.  Foster  v.  Cralh,  21  Law  J.  Rep.  (n.s.)  C.P. 
189;  12  Com.  B.  Rep.  136. 

Where  several  have  interest  in  a  deed,  the  title 
to  the  possession  of  it  is  ambulatory;  and  any  of  the 
parties  interested  having  possession  may  retain  it 
against  the  other.     Ibid. 

Detinue  for  documents  of  the  plaintiff.  Plea, 
that  they  were  delivered  to  the  defendant  by  persons 
jointly  interested  in  them  with  the  plaintiff;  that 
the  said  persons  never  demanded  them  back;  and 
that  the  defendant  held  with  their  consent.  The 
evidence  was,  that  the  plaintiff  was  a  shareholder 
and  purser  in  the  B  Mining  Company,-  and  that  he 
had  delivered  the  documents  to  the  defendant,  an 
accountant,  in  pursuance  of  a  resolution  of  the 
shareholders,  in  order  that  the  defendant  might 
report  on  the  state  of  the  company's  affairs,  and 
that  the  plaintiff  in  his  own  name,  and  not  on  behalf 
of  the  other  shareholders,  had  demanded  them  beick : 

Held,  that  the  plea  raised  a  good  defence,  and 

was  proved.  Atwood  v.  Ernest,  22  Law  J.  Rep. 
(N.s.)  C.P.  225;  13  Com.  B.  Rep.  881. 

In  detinue  for  goods,  if  all  or  any  are  delivered  up 
after  action  brought,  the  plaintiff  cannot  have  judg- 
ment to  recover  the  goods  so  delivered  to  him,  or 
their  value;  but  may  have  judgment  to  recover 
damages  for  their  detention,  if  he  has  sustained  any 
damage;  and  may  have  judgment  to  recover  the 
residue  of  the  goods  or  their  value,  and  damages  for 
their  detention.  Crossfield  v.  Such,  22  Law  J.  Rep. 
(n.s.)  Exch.  65;  8  Exch.  Rep.  159. 

(B)  In  what  Court. 

The  county  courts,  under  the  9  &  10  Vict.  c.  95, 
and  the  13  &  14  Vict.  c.  61,  have  jurisdiction  in 
detinue.  In  re  Taylor  v.  Addyman,  22  Law  J. 
Rep.  (N.s.)  C.P.  94;  13  Com.  B.  Rep.  309. 

(C)  Payment  into  Court  in. 

Semble — yer  Maule,  J.,  that  money  may  be  paid 
into  court  in  detinue  in  the  county  court,  under  the 
9  &  10  Vict.  c.  95.  s.  82.  In  re  Taylor  v.  Addy- 
man, 22  Law  J.  Rep.  (n.s.)  C.P.  94;  13  Com.  B. 
Rep.  309. 

Payment  into  court  by  way  of  amends  may  be 
made  in  detinue,  that  action  being  a  personal  one 
within  the  3  &  4  Will.  4.  c.  42.  s.  21.  Crossfield  v. 
Such,  22  Law  J.  Rep.  (n.s.)  Exch.  65;  8  Exch. 
Rep.  159. 

(D)  Pleading. 

To  detinue  for  goods,  the  defendant  pleaded, 
first,  except  as  to  part  of  the  goods,  non  detmet  ; 
secondly,  as  to  that  part,  that  the  plaintiffs  ought 
not  further  to  maintain  their  action  in  respect 
thereof^  because  after  the  commencement  of  the  suit 
the  defendant  delivered  the  same  to  the  plaintiffs, 
who  accepted  and  received  them;  thirdly,  as  to  the 
damages  sustained  by  the  detention  of  those  goods, 
payment  into  court  of  Is.,  averring  no  damages  ultra  : 
^Held,  on  general  demurrer,  that  the  second  and 
third  pleas  were  good.  Crossfield  v.  Such,  22  Law 
J.  Rep.  (n.s.)  Exch.  65;  8  Exch.  Rep.  159. 

(E)  Execution. 

Senible—per  Jervis,  C.J.,  that  the  machinery  for 
execution  in  detinue,  (none  being  provided  for  by 
the  County  Courts  Act),  should  be  the  same  as  in 


the  old  county  courts.  In  re  Taylor  v.  Addy- 
mam,  22  Law  J.  Rep.  (n.s.)  C.P.  94;  13  Com.  B. 
Rep.  309. 


DEVISE. 


(A)  Construction  or,  in  general. 

(a)  General  Limitations  of  Estates. 

{ b)  Condition  precedent  or  subsequent. 
( c)  Period  of  Vesting. 
(rf)  Meaning  of  Words. 

( 1 )  "  Issue," 

( 2 )  "  Children." 

( 3  )  "  Posthumous  CliUd." 
(  4  )  "  Survivors." 
( 5 )  "  Male  Hei/r." 
(  6  )  "  Lamful  Heir." 
( 7  )  "  Living  at  Death." 
(  8  )  "  Estate." 

( 9  )  "  Accndng  Share  and  Interest.'''' 
(10)  "By  Way  of  Jointwre." 
(e)  Who  take  as  Devisees. 

(B)  What  Property  passes  by  the  Devise. 
(<s)  In  general. 

( b )  Trust  Estate. 

( c)  Leaseholds. 

(d)  Legal  Estate  in  Mortgage. 

(e)  Tithes. 

(f)  Money  to  be  laid  out  on  Estate, 
{g)  Chose  in  Action. 

{h)  Arrears  of  Interest.  ~ 
(i)  After-acquired  property. 
Particular  Limitations. 
(a)  Legal  or  Equitable. 
(&)  Trust  or  Beneficial. 

(c)  Joint  Tenancy  or  Tenancy  in  Common. 

(d)  Fee  Simple. 

(e)  Estate  Tail. 
(/)  Estate  for  Life. 

(g)  Vested  or  Contingent  Estate. 
(A)  Absolute  Gift  of  Personalty. 
(i)  Estate  per  Autre  Vie. 

(j)  Executory  Devise. 

(D)  Right  of  Pre-emption. 

(E)  Charges. 

(F)  Devise  for  Payment  of  Debts. 

(G)  Trust  for  Sale. 
(H)  Void  Devise. 

(a)  Remoteness. 
(i)  Lapse. 


(C) 


(A)  Construction  of,  in  general. 
(a)  General  Limitations  of  Estates. 
Replevin  for  an  alleged  wrongful  distress.  The 
defendant  avowed  justifying  the  distress  in  respect  of 
his  title  to  half-a-year's  rent-charge.  The  avowry 
set  out  a  will  by  which  the  testator,  amongst  other 
limitations,  devised  his  estates  in  G  to  W  B  for  life, 
with  a  power  of  appointment,  and  in  default  of 
appointment,  in  strict  settlement,  remainder  to  T  R 
B  and  Diana  his  wife,  one  of  the  testator's  natural 
daughters,  in  the  like  strict  settlement;  remainder 
in  the  same  manner  to  W  L  and  Sophia  his  wife, 
another  of  the  testator's  natural  daughters;    re- 


bEVISE;   (A)  CONSTBIIOTION  OP,  IK  GENEHAt. 


245 


mainder  "  to  the  use  and  behoof  of  Louisa  Went- 
worth  (the  othei  of  his  natuial  daughters)  or  such 
person  as  she  should  first  intermarry  with,  if  any, 
before  she  attains  the  age  of  twenty-  one  years,  by 
and  with  the  consent  and  approbation  of  trustees  or 
the  survivor  of  them  and  his  heirs,  and  which  person 
should  also  previously  make  a  competent  settlement 
upon  her,  to  the  like  approbation  of  the  said  trus- 
tees, for  and  during  their  joint  natural  lives  or  the  life 
of  the  survivor  of  them,  without  impeachment  of 
waste,  and  from  and  after  the  determination  of  that 
estate  then  to  the  use  of  the  trustees  and  the  survi- 
vor of  them  and  his  heirs,  for  and  during  the  hfe  of 
his  said  daughter  Louisa,  or  such  person  as  she  should 
so  first  marry  (if  any)  and  the  life  of  the  longer  liver 
of  them,  upon  trust,  to  support  contingent  estates, 
and  after  the  decease  of  the  longer  liver  of  them,  his 
said  daughter  Louisa,  and  of  such  person  as  she 
should  so  first  marry  (if  any),  then  to  the  use  and 
behoof  of  all  and  every  or  any  the  son  and  sons  of 
the  body  of  his  said  daughter  Louisa  by  such  first  or 
any  after-taken  husband,  with  the  hke  power  of  ap- 
pointment, and  for  all  such  and  the  like  estates  and 
interests  and  with  the  like  remainders  and  limitations 
as  aforesaid  in  relation  as  aforesaid,  with  remainder 
over  in  default  of  such  issue."  The  testator  then 
devised  unto  "  J.  Cockshutt  and  his  heirs  one  other 
annuity  or  clear  yearly  rent-charge  of  S,000l.,  upon 
trust  nevertheless  to  and  for  the  only  proper  use  and 
behoof  of  my  said  daughter  Louisa  Wentworth  and 
her  assigns  until  she,  his  said  daughter,  should  marry 
(under  and  with  the  restriction  above  mentioned)  or 
for  and  during  the  term  of  her  natural  life,  and  when 
cmd  so  soon  as  she,  his  said  daughter,  should  marry 
as  aforesaid,  then  upon  such  trusts  and  in  the  like 
manner  and  with  the  like  powers  and  for  such  and 
the  like  estates  and  interests,  and  with  the  like 
remainders  and  limitations,  and  subject  to  the  same 
contingencies  and  annihilations  as  is  and  are  therein- 
before particularly  mentioned,  expressed,  limited, 
directed  and  declared,  of  and  concerning  and  in 
relation  to  the  aforesaid  rent-charge  thereinbefore 
given  unto  or  for  the  benefit  of  his  said  daughter 
Sophia."  The  avovn-y  further  stated  that,  on  the 
23rd  of  February  1794,  Louisa  married  W  S  and 
had  issue  G  B  S,  their  eldest  son.  That  W  S  died 
on  the  20th  of  April  1817,  leaving  G  B  S  him  sur- 
viving. That  Louisa  afterwards  married  J.  Clifford, 
and  by  an  indentnre  of  the  13th  of  August  1838, 
in  pursuance  of  the  power  in  the  will,  she  appointed, 
immediately  after  her  death,  the  said  rent-charge  of 
3,000i.  secondly  mentioned  in  the  will,  to  the  use  of 
the  said  G  B  S  and  his  heirs.  That  the  said  G  B  S 
afterwards  and  after  he  had  attained  twenty-one,  by 
an  indenture  of  the  14th  of  August  1838,  granted 
the  said  rent-charge,  with  all  powers  and  remedies 
of  distress,  to  R  F  B  and  the  defendant  and  their 
heirs,  for  all  his  estates  therein  or  which  he  could 
grant  by  virtue  of  the  limitations  in  the  will  to 
Louisa's  first  son  or  by  the  appointment  expressed 
in  the  indenture  of  the  13th  of  August  1838.  That 
E  F  B  died  on  the  10th  of  January  1841,  and  the 
said  Louisa  on  the  21st  of  December  1846,  and  that 
neither  she  nor  the  said  W  S,  nor  J  C,  nor  any  issue 
of  her  body,  had  become  possessed  of  the  heredita- 
ments and  premises  devised  by  the  will  other  than 
the  said  rent>charge,  &c.  Plea,  setting  out  the  first 
indenture,  and  alleging  in  bar  that  at  the  time  of  the 


marriage  of  Louisa  with  the  said  W  S  she  was  under 
twenty-one,  and  that  she  so  married  without  the 
consent  or  approbation  of  the  trustees  or  either  of 
them,  nor  was  any  settlement  made  by  the  said  W 
S  on  her  previous  to  such  marriage: — Held,  upon 
demurrer,  that  the  above  words,  "when  and  so  soon 
as  she  his  said  daughter  should  marry  as  aforesaid," 
were  to  be  taken  as  referring  merely  to  the  fact  of 
marriage  before  mentioned,  and  that  although  the 
limitations  of  the  rent-charge  in  favour  of  Louisa's 
first  husband  could  not  have  taken  effect,  yet  those 
in  favour  of  her  sons  by  him  or  her  after-taken 
husband  would ;  that  a  power  of  appointment 
became  vested  in  Mrs.  Clifford,  and  therefore  that 
the  first  avowry  was  valid,  and  the  plea  in  bar  no 
answer  to  it.  Beavmont  v.  Squire,  21  Law  J.  Rep. 
(n.s.)  a.B.  123;  17  Q.B.  Rep.  905. 

A  testator  devised  his  Maytham  Hall  estate  to 
trustees  upon  trust  for  P  M  for  life,  and  after  hia 
decease  for  his  first  son  for  life,  and  after  hia  de- 
cease for  the  first  son  of  such  first  son  in  tail  male; 
and  in  default  of  such  issue,  in  trust  for  all  and 
every  other  the  son  and  sons  of  P  M  successively, 
for  the  like  interests  and  limitations;  and  in  default 
of  issue  of  the  body  of  P  M,  or  in  case  of  his  not 
leaving  any  at  his  decease,  upon  trust  for  T  M  for 
life,  and  after  his  decease  for  his  eldest  son,  T  G  M, 
for  life,  and  after  his  decease  for  his  first  son  in  tail 
male;  and  in  default  of  issue  of  the  body  of  T  G  M 
upon  trust  for  all  and  every  other  the  son  and  sons  of 
T  M,  for  the  like  estates  and  interests.  Proviso,  that 
if  P  M  or  T  M,  their  or  either  of  their  issue,  should 
become  entitled  to  the  Jodrell  estates,  then  the  devised 
estates  should  go  to  the  next  person  entitled  under 
the  testator's  will,  as  if  the  person  succeeding  to  the 
Jodrell  estates  were  dead.  T  M  died  in  the  lifetime 
of  the  testator.  P  M  entered  into  possession  of 
the  devised  estates  and  suffered  a  recovery  to  the 
use  of  himself  in  fee.  T  G  M  succeeded  to  the 
Jodrell  estates  as  tenant  in  tail  in  possession,  and 
suffered  a  recovery  to  the  use  of  himself  in  fee. 
Afterwards  P  M  died  without  having  had  a  son, 
having  disposed  of  the  Maytham  Hall  estate  by  will. 
Upon  bill  by  the  eldest  son  of  T  G  M,  claiming  the 
Maytham  Hall  estate, — Held,  that  the  limitations 
to  the  issue  of  P  M  subsequent  to  the  life  estate  of 
his  eldest  son  were  void  for  remoteness;  and  that 
the  doctrine  of  cy-pr^s  could  not  be  applied,  as  it 
would  let  in-  classes  of  persons  not  intended  to  be 
provided  for,  and  postpone  classes  intended  to  be 
provided  for;  and  consequently  that  P  M  took  only 
an  estate  for  life.  Monyp^nmy  v.  Dermg,  22  Law  J. 
Rep.  (N.s.)  Chanc.  313;  2  De  Gex,  M.  &  G.  145; 
20  Law  J.  Rep.  (n.s.)  Chanc.  153. 

Held,  also,  that  the  gift  over  to  T  M  and  his 
issue  in  default  of  issue  of  the  body  of  P  M,  &c.,  was 
valid  as  an  independent  clause,  such  gift  over  accord- 
ing with  the  previous  valid  limitation.    Ibid. 

The  cases  of  Pitt  v.  Jaclcson  and  Nicholl  v. 
Nicholl  observed  upon.     Ibid. 

Though  a  gift  over  on  an  event,  expressed  as  a 
single  event,  but  comprising  in  sense  two  branches, 
will  not  be  construed  as  made  on  two  events;  yet  it 
is  otherwise  where  the  testator  has  expressed  two 
alternative  events,  one  of  which  maybe  comprehended 
in  the  other.    Ibid. 

Held,  also,  that  the  recovery  suffered  by  T  G  M 
of  the  Jodrell  estates,  to  the  use  of  himself  in  fee. 
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did  not  prevent  the  shifting  clause  as  to  the  May- 
tham  Hall  estate  taking  effect;  and  that,  conse- 
quently, the  latter  estate  passed  over  to  his  son  the 
plaintilF.     Ibid. 

A  testator  devised  real  estate  to  trustees,  upon 
trust  to  pay  the  rents  to  his  eldest  son  for  life,  with 
remainder  for  his  first  son  in  taU.  By  a  codicil  the 
testator  revoked  the  trust  of  the  rents  for  life,  and  in 
lieu  directed  the  trustees  to  pay  the  son  an  annuity. 
No  mention  was  made  in  the  codicil  of  the  surplus 

rents: Held,  affirming  a  decision  of  the  Master  of 

the  Rolls,  that  there  was  no  resulting  trust  of  the 
surplus  rents  in  favour  of  the  eldest  son,  the  heir-at- 
law,  and  also  that  the  estate  tail  of  his  first  son  was 
accelerated.  Laimson  v.  Lainson,  24  Law  J.  Rep. 
(N.S.)  Chanc.  46;  5  De  Gex,  M.  &  G.  764;  23  Law 
J.  Rep.  (n.s.)  Chanc.  170;  18  Beav.  1. 

(6)  Condition  precedent  or  subsequent. 

A  testator,  after  charging  certain  fee  simple  pro- 
perty in  L  with  an  annuity,  devised  subject  thereto, 
"  that  provided  that  my  said  son  J  D  (his  heir-at- 
law)  shall  when  requested  by  my  son  D  D  effectually 
convey  and  assure  unto  him,  the  said  D  D,  his  heirs, 
and  assigns  for  ever,  free  from  all  manner  of  incum- 
brances, all  that  messuage,  &c.  called  C  in  the 
parish  of  T,  &c.,  then  I  ^ve  and  devise  all  and 
singular  the  aforesaid  messuages,  &c.  out  of  which 
the  said  annuity  or  rent-charge  is  to  be  issuing  as 
aforesaid  unto  him,  the  said  J  D,  his  heirs  and 
assigns  for  ever;  but  if  the  said  J  D  shall,  when  re- 
quired as  aforesaid,  refuse  to  execute  such  a  convey- 
ance unto  the  said  D  D  and  his  heirs,  then  I  give 
and  devise  the  said  messuages,  &c.  so  made  liable  to 
the  payment  of  the  said  annuity,  unto  my  said  son 
D  D,  his  heirs  and  assigns  for  ever."  JD  continued 
seised  of  both  L  and  C  until  his  death,  C  being  all 
the  time  let  by  him  to  a  tenant  from  year  to  year, 
and  at  his  death  he  devised  all  his  property  to  his 
wife.  D  D  never  requested  J  D  to  convey  C  to 
him;  but  after  his  death  D  D  tendered  a  convey- 
ance for  execution  to  J  D's  wife,  which  she  refused 
to  execute: — Held,  that  D  D  could  not  maintain 
an  action  of  ejectment  for  the  recovery  of  the  pro- 
perty in  L.  Doe  d.  Davies  v.  Dames,  20  Law  J. 
Rep.  (n.s.)  Q-B.  408;  16  Q.B.  Rep.  951. 

An  estate  was  settled  to  such  uses  as  W  D,  a  feme 
covert,  should  by  deed  or  will  appoint.  W  D 
devised  the  estate  to  R  D,  her  husband,  with  power 
to  sell  and  dispose  of  the  same,  and  to  raise  any  sum 
or  sums  of  money  thereon  by  mortgage  or  otherwise 

as  he  should  think  proper,  but  with  this  proviso 

*'  Provided,  and  these  presents  are  upon  this  express 
condition,  that  such  part  of  all  and  every  sum  and 
sums  of  money  as  aforesaid  raised  by  the  said  R  D, 
either  by  sale  or  mortgage,  as  shall  be  unexpended 
at  my  (his)  decease  shall  be  charged  upon  the  houses 
belonging  to  the  said  R  D,  situate  at,  &c.,  to  be  dis- 
posed of  immediately  after  the  decease  of  the  said 
R  D ;  that  is  to  say,  that  that  sum  shall  be  paid  to 
my  four  nieces,  share  and  share  aUke."  And  in  case 
the  estate  should  not  be  mortgaged  to  its  full  value, 
the  testfitrix  devised  the  reversion  to  her  said  four 
nieces;  and  in  case  the  estate  should  not  be  sold  or 
mortgaged  by  R  D  she  devised  the  same  to  her  four 
nieces,  and  their  heirs  as  tenants  in  common.  R  D 
mortgaged  the  estate,  and  died  without  having  made 
any   charge  of  the  mortgage-money  or   any   part 


thereof  upon  his  houses: — Held,  that  the  condition 
was  not  a  condition  precedent,  and  that  the  mort- 
gages made  by  R  D  were  valid.  Waikins  v.  Wil- 
liams ;  Haverd  v.  Davis,  21  Law  J.  Rep.  (n.s.) 
Chanc.  601;  3  Mae.  &  G.  622. 

A  contingent  gift  or  interest  may  be  operated  on, 
like  a  vested  interest  or  estate,  by  a  condition  sub- 
sequent, and  made  to  cease  and  become  void. 
Egerton  v.  Earl  JBrownlow,  23  Law  J.  Rep.  (n.s.) 
Chanc.  348;  4  H.L.  Cas.  1  :  reversing  20  Law  J. 
Rep.  (n.s.)  Chanc.  645;  1  Sim.  N.S.  464. 

The  Earl  of  Bridgewater  devised  large  real  estates 
to  trustees  to  make  a  settlement  in  accordance  with 
the  limitations  contained  in  his  will.  One  limitation 
was  "  to  Lord  Alford  for  and  during  the  term  of 
ninety-nine  years,  if  he  shall  so  long  live,"  remainder 
to  trustees  during  his  life  to  preserve  contingent 
remainders,  "  remainder  to  the  use  of  the  heirs  male 
of  his  body,  with  remainder  in  default  of  such  issue 
to  the  use  of  C  H  C,  for  the  term  of  ninety-nine 
years,  if  he  shall  so  long  live,"  remainders  to  trus- 
tees and  to  the  use  of  the  heirs  male  of  C  H  C 
similar  to  those  mentioned  in  the  case  of  Lord 
Alford,  "  subject  nevertheless  as  to  the  several  uses 
and  estates  so  to  be  limited  to  Lord  Alford  and 
C  H  C  and  to  the  trustees  during  their  respective 
lives,  and  to  the  heirs  male  of  their  respective  bodies, 
to  the  several  provisoes  for  the  determination 
thereof  hereinafter  contained."  And  the  testator 
declared  that  in  such  settlement  his  estates  were 
"not  to  be  limited  successively  to  the  use  of  the 
first  and  other  sons  of  Lord  Alford  or  of  C  H  C  in 
tail  male,  but  to  the  heirs  male  of  their  respective 
bodies,  in  the  words  of  this  my  will,  it  being  my 
intention  that  the  vesting  of  my  estates  in  the  heirs 
male  of  their  respective  bodies  shall  be  suspended 
during  the  lives  of  the  said  Lord  Alford  and  C  H  C 
respectively."  And  he  provided  "  that  if  Lord  Alford 
shall  die  without  having  acquired  the  title  of  Duke 
or  Marquis  of  Bridgewater,  to  him  and  the  heirs 
male  of  his  body,  then  and  in  such  case  the  use  and 
estate  hereinbefore  du'ected  to  be  limited  to  the  heirs 
male  of  his  body  shall  cease  and  be  absolutely  void; 
*  *  and  my  real  estates  hereinbefore  devised  shall 
thereupon  go  over  and  be  enjoyed  according  to  the 
subsequent  uses  and  limitations  declared  and  directed 
by  this  my  will  as  if  the  said  Lord  Alford  were 
actually  dead  without  issue  male."  Lord  Alford 
came  into  possession  of  the  estates,  but  died  vrithout 
having  acquired  .the  title  of  Duke  or  Marquis  of 
Bridgewater,  leaving  an  heir  male,  the  appellant  in 
this  case : — Held,  reversing  the  decision  of  the  Court 
below  and  against  the  opinions  of  nine  out  of  eleven 
Judges,  that  the  contingent  interest  thus  created  in 
favour  of  Lord  Alford's  heirs  male  was  not  affected 
by  the  proviso,  which  was  a  condition  subsequent, 
and  was  void  as  being  against  public  policy;  and, 
therefore,  that  the  eldest  son  of  the  late  Lord 
Alford  was  entitled  to  the  estates  as  heir  male,  under 
the  limitation.     Ibid. 

A  testator  devised  lands,  after  the  several  deceases 
of  F  S  S  and  M  his  wife,  "  unto  all  the  children  of 
the  said  F  and  M  already  or  hereafter  to  be  born  of 
their  bodies,  whether  male  or  female,  for  and  during 
their  joint  lives  and  the  life  of  the  survivor,  but  all 
the  sons  to  take  the  name  and  arms  of  J  W  in 
addition  to  their  own  name,"  with  remainder  to 
trustees  during  the  lives  of  all  the  said  children,  to 
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preserve  contingent  remainders,  in  trust,  neverthe- 
less, to  permit  and  suffer  all  the  said  children  to 
receive  and  take  the  rents,  issues,  and  profits  thereof 
in  equal  shares  during  their  lives,  and  from  and  after 
their  several  deceases  "  unto  and  equally  between  all 
their  issue,  male  and  female,"  and  for  want  of  such 
issue,  over : — Held,  first,  that  the  name  and  arms 
clause  was  not  a  condition  precedent;  secondly,  that 
the  words  "  already  born  or  hereafter  to  be  born" 
included  only  children  living  at  the  death  of  the 
testator,  to  the  exclusion  of  such  as  had  died  between 
the  date  of  the  will  and  his  death;  thirdly,  upon  the 
general  intention  of  the  will,  that  the  word  "  issue  " 
must  be  construed  as  a  word  of  limitation  and  not 
of  purchase,  and,  consequently,  the  words  creating  a 
tenancy  in  common  between  the  issue  must  be 
rejected,  and  the  children  of  F  S  S  and  M  his  wife 
took  estates  tail,  with  cross-remainders  in  tail. 
Woodhouse  v.  Eerrick,  24  Law  J.  Eep.  (n.s.) 
Chanc.  649;  1  Kay  &  J.  352. 

(c)  Period  of  Vesting. 

A  testator  gave  all  the  residue  of  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  convert  and 
invest  his  personal  estate,  and  to  pay  the  interest, 
income  and  rents  to  A  for  life,  and  declared  that 
they  should,  as  soon  as  conveniently  might  be  after 
the  decease  of  A,  convey,  pay,  assign,  transfer  and 
make  over  the  residuary  real  estates  and  the  trust 
monies  and  premises  unto  and  among  all  and  every 
the  child  and  children  of  A,  as  and  when  they  should 
severally  and  respectively  attain  their  ages  of  twenty- 
one  years,  as  tenants  in  common,  and  their  respec- 
tive heirs,  executors  and  administrators;  and,  if 
there  should  be  but  one  child,  then  to  such  child, 
his  or  her  heirs,  executors  and  administrators.  A 
died,  leaving  three  children,  two  of  whom  died  in 
their  infancy : — Held,  that  all  three  children  took 
vested  indefeasible  interests  in  the  real  and  personal 
estate.  King  v.  Isaacson,  22  Law  J.  Rep.  (k.s.) 
Chanc.  455  ;  1  Sm.  &  G.  371- 

A  testator  devised  freehold  property  to  trustees, 
with  power  to  let  the  same  till '  all  his  nephews  and 
nieces  attained  twenty-one,  and  after  the  youngest 
should  have  attained  that  age  he  directed  that  his 
estates  should  be  sold,  and  the  proceeds  to  go  equally 
amongst  all  his  nephews  and  nieces,  except  two 
specially  named : — Held,  that  the  nephews  of  the 
testator,  who  died  after  attaining  twenty -one  and 
before  the  period  of  sale,  took  vested  interests  in 
the  proceeds.  Parker  v.  Sowerly,  22  Law  J.  Rep. 
(n.s.)  Chanc.  942;  1  Drew.  488. 

The  gift  of  an  estate  to  T  A  "  to  become  his  pro- 
perty on  attaining  the  age  of  twenty-five  years," — 
Held,  a  vested  interest  subject  to  be  divested  by 
dying  under  that  age.  Attwater  v.  Atiwater,  23 
Law  J.  Rep.  (n.s.)  Chanc.  692;  18  Beav.  330. 

Devise  of  real  estate  to  three  daughters  for  life, 
and  after  their  decease  to  three  grandchildren,  as 
tenants  in  common  in  fee,  and  in  case  of  either  of 
the  grandchildren  dying  in  the  lifetime  of  the 
daughters,  the  share  of  them  so  dying  to  be  "  trans- 
ferred" to  the  "survivors,"  and  if  only  one  should 
be  living,  then  to  him  or  her  so  surviving.  The 
survivor  of  the  daughters  outlived  the  three  grand- 
children : — Held,  that  the  survivorship  had  reference 
to  the  death  of  the  last  tenant  for  life,  and  not  to  a 
survivorship  between  the  grandchildren,    that  the 


divesting  clause  never  took  e6fect,  and  that  on  the 
decease  of  the  survivor  of  the  three  daughters  the 
heirs  of  the  three  grandchildren  took  as  tenants  in 
common  in-^ee.  Littlejohns  v.  Eouseliold,  21 
Beav.  29. 

(d)  Mewnmg  of  Words. 
(1)  "  Isme." 

A  testator  devised  freehold  and  leasehold  pro- 
perty to  his  son  John,  his  heirs  and  executors,  so 
far  as  the  nature  of  the  property  would  admit,  and 
^  in  case  of  his  decease  without  leaving  issue,  gave 
the  same  to  his  son  William  and  his  heirs.  He  de- 
vised other  property  to  his  son  William  and  his 
heirs,  with  a  similar  proviso  in  favour  of  John.  And 
in  the  event  of  the  decease  of  both  John  and 
William  without  leaving  issue,  he  gave  both  pro- 
perties to  his  daughter  M  : — Held,  that  the  combi- 
nation of  personalty  and  realty  in  the  same  gift  was 
not  sufficient  to  vary  the  settled  construction  of  the 
words  "  dying  without  issue  "  in  the  case  of  realty, 
and  that,  therefore,  John  and  William  took  estates 
tail  in  the  freeholds  respectively  devised  to  them, 
with  cross-remainders  in  tail  in  the  same.  Ba/mford 
v.  Ohadwich,  or  Lord,  23  Law  J.  Rep.  (n.s.)  C.P. 
172;  14  Com.  B.  Rep.  708. 

Devise  to  trustees  "  upon  trust  for  the  children  of 
her  niece  during  their  lives,  and  after  the  decease 
of  the  survivor  then  for  all  and  every  the  lawful 
issue,  male  and  female,  of  such  of  the  children  of 
her  niece  as  should  be  living  at  her  decease  as 
tenants  in  common,  and  the  heirs  of  the  body  of  all 
and  every  of  the  issue  of  the  said  children,  and  on 
the  death  and  failure  of  heirs  of  the  body  of  any 
one  or  more  of  the  issue  of  the  said  children,  as 
well  the  original  as  the  accrued  share  of  him  so 
dying,  and  of  whom  there  shall  be  such,  shall  be  in 
trust  for  the  survivors  or  survivor  of  them  as  tenants 
in  common,  and  for  the  heirs  of  the  body  of  such 
surviving  issue  "  : — Held,  that  the  rule  in  Shelley's 
case  did  not  apply,  and  that  the  children  of  the 
testatrix's  niece  took  estates  for  life  only,  with  re- 
mainder to  their  "  issue  "  as  purchasers.  Parker  v. 
Clark,  3  Sm.  &  G.  161. 

Superadded  words  following  "issue,"  or  other 
words  having  no  technically  defined  meaning,  tend 
more  strongly  to  shew  an  intention  that  they  should 
take  as  purchasers,  than  when  superadded  to  words 

having  a  technically  defined  meaning such  as  the 

words  "  heirs  "  or  "  heirs  of  the  body."    Ibid. 

(2)  "  Children." 

A  life  interest  in  two  freehold  houses  was  devised 
to  E  D,  and  "  should  she  marry  and  have  issue  then 
to  go  to  her  children ;  if  she  have  no  issue,  then  to 
go  to  F  W  "  :— Held,  that  E  D  took  an  estate  tail, 
the  word  "  children"  being  used  synonymously  with 
the  word  "issue."  Voller  v.  Carter,  24  Law  J. 
Rep.  (n.s.)  Q.B.  56;  4  E.  &  B.  173. 

{3)  "  Posthumous  Child." 

Where  a  testator,  in  contemplation  of  immediate 
death,  devised  his  lands  to  his  wife  for  life,  and  re- 
mainder in  fee  to  his  nephew,  with  a  condition  that 
if  his  wife  should  give  birth  to  a  posthumous  child, 
such  child  should  take  to  the  exclusion  of  the 
nephew,  and  afterwards,  in  the  testator's  lifetime,  a. 
child  was  born, — Held,  that  such  child  did  not  take 


248 


DEVISE;  (A)  CoNSiauoTioN  or,  in  orisrEBAL. 


bv  implication  under  the  will.  Doe  d.  BlaHston  v. 
Haslewood,  20  Law  J.  Rep.  (n.3.)  C.P.  89;  10 
Com.  B.  Rep.  S44. 

Semhle — that  White  v.  Barber  cannot  be  sup- 
ported.   Ibid. 

(4)  "  Survivors." 
iSee post,  (9).'i 

(5)  "MaUSeir." 

A  testator,  being  entitled  to  freehold  lands  held  in 
gavelkind  and  to  other  freehold  lands,  by  his  will 
devised  all  his  real  estate  to  A  for  life,  with  re- 
mainder to  his  (the  testator's)  then  heir  male  and  his 
heirs  in  strict  tail  male : — Held,  that,  on  the  death 
of  A,  the  testator's  then  heir-at-law,  and  not  his 
gavelkind  heirs,  became,  under  the  will,  entitled  to 
the  lands  held  in  gavelkind.  Thorp  v.  Owen,  23 
Law  J.  Rep.  (n.s.)  Chanc.  286;  2  Sm.  &  G.  90. 

(6)  "  Lawful  Heir." 

A  devise  to  A  and  "his  lawful  heirs"  creates  a 
fee  and  not  an  estate  tail.  The  addition  "  lawful  " 
in  no  degree  affects  the  word  "  heirs,"  for  the  qualifi- 
cation of  being  lawful  is  implied  in  the  word  "  heirs." 
Mathews  v.  Oardiner,  17  Beav.  254. 

Devise  to  testator's  daughter  and  her  lawful  heirs, 
but  in  case  she  should  not  happen  to  have  any  child, 
then  to  his  nephew  and  his  heirs : — Held,  that  the 
daughter  took  a  fee  simple  with  an  executory  devise 
over  to  the  nephew.     Ibid. 

(7)  "  Living  at  Death.'" 

M  D  devised  certain  estates  to  his  nephew,  Sir 
J  E,  Bart,  for  life,  and  after  Sir  J  E's  decease  to  his 
second  son  and  his  heirs  male ;  and  in  default  to  the 
third  son  and  his  heirs  male,  and  so  on,  with  a  pro- 
viso that  if  the  baronetcy  should  come  to  or  descend 
to  the  second  son  of  Sir  J  E,  the  estates  should  go 
over  to  the  next  in  succession.  P  J,  the  father  of 
Lady  E,  by  a  will  made  subsequently  to  that  of 
M  D,  devised  his  estates  to  his  daughter,  Lady  E, 
for  life,  then  to  her  eldest  son  for  life  and  his  heirs, 
and  for  default,  &c.  to  the  second  son  of  Lady  E  for 
life  and  to  his  heirs  ("in  case  he  shall  not  become 
or  shall  not  continue  seised  of  the  real  estates  of  M 
D  by  virtue  of  his  will"),  and  to  the  third  and 
every  other  son  of  Lady  E  subject  to  the  like  con- 
dition, "  provided  always  that  if  it  shall  happen  that 
my  said  daughter  shall  have  no  issue  male  of  her 
body  limiig  at  her  death,  or  no  such  issue  male  as 
shall  be  entitled,  by  the  true  meaning  of  this  my 
will,  to  my  real  estates  hereby  limited  and  settled  as 
aforesaid,  then  and  in  either  of  those  cases  I  devise 
all  my  said  real  estates,  subject  respectively  as  afore- 
said, to  all  the  daughters  (if  more  than  one)  of  the 
body  of  my  said  daughter  who  shall  be  living  at  her 
death  as  tenants  in  common,  and  their  heirs,"  &c., 
with  cross-remainders  amongst  them;  "and  if  there 
should  be  but  one  such  daughter  living  at  my  said 
daughter's  decease,  and  no  issue  of  any  other  such 
daughter  then  in  being,  then  to  such  only  surviving 
daughter  and  her  heirs."  At  the  time  of  the  death 
of  Lady  E  there  were  two  sons  and  several  daughters 
living;  both  sons  afterwards  died  without  issue : — 
Held,  that  the  daughters  of  Lady  E  did  not  take 
any  estate  under  the  limitations  of  the  will  of  P  J, 


for  that  the  words  "  living  at  her  death  "  applied  to 
both  branches  of  the  proviso,  and  that  the  contin- 
gency on  which  the  daughters  were  to  become  en- 
titled determined  at  the  death  of  their  mother. 
Edm  v.  Wilson,  4  H.L.  Cas.  257. 

(8)  "Estate." 

The  word  "  estate"  in  a  will,  -wiW.  primd  facie  pass 
real  estate,  and  the  burthen  of  proof  lies  on  those 
who  contend  the  contrary.  Patterson  v.  Huddart, 
17  Beav.  210. 

A  testatrix,  after  giving  pecuniary  and  specific 
legacies,  and  after  directing  her  charity  legacies  to 
be  paid  out  of  her  personal  estate,  gave  and  be- 
queathed all  the  rest  of  her  estate  and  effects  what- 
soever and  wheresoever  and  aU  her  diamonds  and 
other  jewels  to  trustees,  their  executors  and  adminis- 
trators, upon  trust  to  sell  and  divide : — Held,  that 
the  real  estate  passed  to  them.     Ibid. 

(9)  "  Accruing  Sha/re  and  LTiiereSt." 

Testator  devised  his  estate  at  S  to  trustees  in  fee, 
upon  trust  for  his  daughter  A  for  life  for  her  sepa- 
rate use,  and  directed  that  at  her  death  the  trustees 
should  stand  seised  of  the  said  estate,  and  also  "  of 
all  accruing  share  and  interest  to  which  his  said 
daughter  might  become  entitled  by  survivorship  un- 
der the  trusts  of  his  will  or  otherwise,"  upon  trust 
for  the  children  of  his  said  daughter  and  the  issue  of 
such  as  should  be  dead,  their  heirs  and  assigns,  aa 
tenants  in  common ;  but  in  default  of  issue  of  his 
said  daughter  then  for  such  persons  as  she  should 
appoint ;  and  in  default  of  appointment,  in  trust  for 
his  son  W  and  daughter  M,  or  such  of  them  as  should 
be  then  living  and  the  issue  of  such  as  should  be  then 
dead,  their  heirs  and  assigns  for  ever;  such  last- 
mentioned  issue,  nevertheless,  to  take  only  the  share 
or  shares  which  their  deceased  parents,  if  living, 
would  respectively  have  taken.  Subsequently,  in 
the  same  will,  the  testator  devised  his  estate  called 
the  R  estate  to  the  same  trustees  in  fee,  upon  trust 
for  his  daughter  M  for  life,  for  her  separate  use,  and 
directed  that  at  her  death  the  said  trustees  should 
stand  seised  of  the  said  R  estate,  and  also  "of  all 
accruing  shares,  &c.  &c.  to  which  his  said  daughter 
M  might  become  entitled,"  &c.,  upon  trust  for  the 
children  of  his  said  daughter  M,  and  the  issue  of  such 
as  should  be  dead,  their  heirs  and  assigns;  and  in  de- 
fault of  such  issue  then  for  such  persons  as  she  should 
appoint;  and  in  default  of  appointment,  in  trust  for 
his  son  W  and  daughter  M,  or  such  of  them  as  should 
be  living,  or  the  issue  of  such  as  should  be  dead,  their 
heirs  and  assigns  for  ever ;  such  last-mentioned  issue, 
nevertheless,  to  take  only  the  share  or  shares  which 
their  deceased  parents,  if  living,  would  respectively 
have  taken : — Held,  that  the  words  "  accruing  share 
and  interest  to  which  his  said  daughter  A  might  be- 
come entitled  by  survivorship  under  the  will  or  other- 
wise," did  not  apply  to  the  interest  which  A  might 
take  in  the  R  estate  in  the  event  of  her  sister  M 
dying  without  isstie  and  without  having  exercised  the 
power  of  appointment,  although  there  was  nothing 
else  in  the  will  to  which  the  said  words  could  apply, 
and  that  therefore  upon  the  death  of  M  without 
issue,  without  exercising  her  power  of  appointment, 
A  became  entitled  to  a  moiety  of  the  Restate  in  fee. 
Greenwood  v.  Sutcliffe,  23  Law  J.  Rep.  (n.s.)  C.P. 
98;  14  Com.  B.  Eep.  226. 
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{10)  "  By  way  of  Joiniiwe. " 

A  testator  devised  to  his  son  R  T  an  annuity  or 
rent-charge  of  300?.  issuing  out  of  land,  and  by  a  co- 
dicil declared,  that  in  case  his  son  should  marry  it 
should  be  lawful  for  him  to  settle  an  annuity  of  300i. 
upon  the  woman  he  might  happen  to  marry,  hy  way 
of  jointure,  to  be  charged  on  the  premises  in  like 
manner  with  the  sum  of  300Z.  devised  by  the  will; 
and  in  case  the  said  E,  T  should  so  settle  an  annuity 
it  should  be'  by  way  of  substitution  for  the  annuity 
given  by  the  will,  and  that  on  such  substitution  the 
annuity  given  by  the  will  should  cease.  R  T  having 
married,  by  a  deed-poll  made  in  exercise  of  the 
power  given  by  his  father's  will,  settled  and  appointed 
an  annuity  hy  way  of  jomtv/re  on  his  wife,  declaring 
the  same  to  be  charged  on  the  testator's  estate,  in 
like  manner  as  the  annuity  of  300/.  was  charged  by 
the  will : — Held,  that  this  annuity  took  effect  during 
the  life  of  R  T  and  his  wife,  and  was  not  postponed 
till  the  death  of  R  T;  the  testator's  intention  being 
that  in  the  event  of  the  wife  surviving  her  husband 
she  should  receive  the  annuity  by  way  of  jointure 
and  in  bar  of  dower.  Jamieson  v.  Trevelyan,  23 
Law  J.  Rep.  (n.s.)  Exch.  281 ;  10  Exch.  Rep.  269. 

(c)  Who  take  as  Devisees. 

A  testator  devised  copyhold  hereditaments  holden 
of  the  manor  of  M  to  W  G  for  life,  with  remainder 
to  his  eldest  or  only  son  and  his  customary  heirs  for 
ever;  provided  that  if  W  G  should  leave  no  son  or 
issue  of  a  son  living  or  tn  venire  sa  mire  at.  his  death, 
then  the  testator  devised  the  same  estate  to  the 
daughters  or  only  daughter  of  W  G  as  tenants  in 
common,  and  their  customary  heirs  for  ever;  pro- 
vided also,  that  if  W  G  should  have  neither  son  nor 
daughter  living  oienvmire  samire  athis  death,  then 
over.  On  the  death  of  the  testator,  W  G  was  ad- 
mitted as  tenant  for  life.  W  G  had  seven  children, 
one  son  and  six  daughters;  one  of  the  daughters  died 
in  childhood,  and  the  son  died  shortly  afterwards  in 
childhood,  and  before  the  births  of  the  four  daugh- 
ters; one  of  the  four  younger  daughters  also  died  in 
childhood.  On  the  death  of  W  G  his  four  surviving 
daughters  were  admitted  each  to  an  undivided  fourth 
share  in  fee.  By  the  custom  of  the  manor  of  M  the 
descent  was  to  the  youngest  son  or  youngest  daugh- 
ter; and  for  default  of  issue  of  such  customary  tenant, 
to  the  youngest  brother  or  youngest  sister,  and  in 
default  of  such  brother  and  sister,  to  the  youngest 
kinsman  or  kinswoman  of  the  whole  blood  of  the  cus- 
tomary tenant  in  possession  how  far  soever  remote : 

Held,  first,  that  the  devise  was  to  all  the  daughters 
of  W  G,  and  not  merely  to  such  as  should  be  living 
at  the  death  of  the  tenant  for  life.  Secondly,  that 
the  youngest  daughter  of  W  G  was  entitled  as  heir 
by  the  custom  to  the  shares  of  her  deceased  sisters, 
although  bom  after  their  deaths,  the  inheritance 
shifting  in  accordance  with  the  rule  at  law  as  often 
as  a  nearer  heir  was  born.  Rider  v.  Wood,  24  Law  J. 
Rep.  (N.s.)  Chanc.  737;  1  Kay  &  J.  644. 

If  the  custom  is  alleged  to  be  according  to  the 
tenure  of  borough  English,  the  Court  will  take  notice 
of  all  the  incidents  of  the  custom  of  borough  En- 
ghsh;  but  if  the  incidents  of  the  custom  only  are 
alleged,  the  Court  will  not  go  beyond  the  allegations. 
Ibid. 

A  particular  custom  as  to  the  descent  from  a  cus- 
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toraary  tenant  will  not  apply  where  the  tenant  dies 
before  admission,  but  the  descent  must  be  according 
to  the  common  law.     Ibid. 

Devise  by  the  testator  to  his  eldest  son,  who  had 
died  previously  to  the  date  of  the  will,  leaving  an 
heir: — Held,  on  the  construction  of  the  23rd  section 
of  the  Wills  Act,  that  the  heir  of  the  devisee  was  en- 
titled.    Wisden  v.  Wisden,  2  Sm.  &  G.  396. 

Devise  and  bequest  of  real  and  personal  estate  to 
trustees  upon  trust  for  the  testator's  daughter  for  her 
life  (with  power  of  sale  on  her  consent),  and  after  her 
decease  for  such  person  or  persons  as  his  daughter 
should  by  will  appoint,  and  in  default  of  such  ap- 
pointment a  devise  and  bequest  of  such  real  and 
personal  estate  to  the  testator's  heirs  and  assigns  ex 
parte  maternd,  as  if  he  had  died  intestate,  and  power 
(by  a  codicil)  to  sink  any  part  of  the  personal  estate 
or  proceeds  of  the  sale  of  the  real  estate  in  the  pur- 
chase of  an  annuity  to  the  daughter: — Held,  upon 
a  claim  of  the  daughter  against  the  trustees  for  the 
conveyance  of  the  real  estate  to  her,  that  the  heir 
ex  parte  maternd  was  the  heir  at  the  death  of  the 
testator,  and  that  the  daughter  was  such  heir ;  and 
the  Court  directed  a  conveyance  to  her  accordingly. 
Rawlinson  v.  Wass,  9  Hare,  673. 

Bequest  of  property  (monies  to  be  laid  out  in  land) 
to  L,  and  afterwards  to  his  eldest  lawfully  begotten 
son,  &c.,  remainder  to  others  in  succession,  with  a 
direction  that  in  case  of  the  decease  of  an  elder  son 
in  any  of  the  eases,  then  the  property  to  go  to  the 
second  son,  and  so  on  according  to  primogeniture; 
but  in  every  case  a  grandson  to  inherit  before  a 
younger  son,  and  before  the  next  named  in  the 
entail  or  any  of  his  sons: — Held,  upon  the  language 
of  the  whole  will,  that  the  testator  did  not  regard 
L  as  the  stock  or  stirps,  but  look«d  to  the  sons  of  L 
as  the  parties  from  whom  the  property  was  to  devolve 
in  succession,  and  that  L  took  an  estate  for  life  only. 
East  V.  Twyford,  9  Hare,  713. 

The  fact  that  whenever  a  limitation  occurred  in 
the  will  in  favour  of  sons  it  was  accompanied  by  the 
provision  that  they  should  take  in  order  of  primo- 
geniture, and  that  there  was  no  such  provision  as  to 
grandsons : — Held,  that  the  sons  were  intended  to 
take  by  particular  description,  and  the  grandsons  as 
a  class.     Ibid. 

(B)  What  Property  passes  by  the  Devise. 
(a)  In  general. 

A  testator  purporting  to  dispose  of  "  all  the  rest, 
residue  and  remainder  of  his  estates  wheresoever  and 
whatsoever,"  devised  to  his  son  D  H  "  all  those  two 
cottages  or  tenements,  the  one  occupied  by  my  son, 
John  Hubbard,  and  the  other  occupied  by  my 
grand-daughter,  together  with  all  the  appurtenances 
thereto  belonging."  At  tiie  date  of  the  will  and 
death  of  the  testator  a  room,  originally  part  of  a  cot- 
tage, (but  which  had  several  years  before  the  making 
of  the  will  been  partitioned  off  from  the  rest  of  the 
building,  and  had  a  separate  entrance,)  was  occupied 
by  John  Hubbard  as  a  separate  dwelling,  together 
with  a  hovel  part  of  the  testator's  property.  The 
rest  of  the  building  from  which  the  room  so  occupied 
by  John  Hubbard  had  been  taken,  was  in  the  sepa- 
rate occupation  of  the  devisee,  D  H.  There  was 
also  a  room  originally  part  of  another  cottage,  but 
from  which  it  had  been  similarly  partitioned  off, 
which,  at  the  date  of  the  will  and  the  death  of  the 
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testator,  was  occupied  by  his  grand-daughter  as  a 
separate  dwelling,  together  with  an  adjoining  pantry. 
The  rest  of  the  building  from  which  the  room  so 
occupied  by  the  grand-daughter  had  been  separated 
was  in  the  separate  occupation  of  W  H,  as  a  distinct 
dwelling.  There  was  also  at  the  same  dates  a 
building  occupied  as  a  separate  dwelling  by  J.  Wes- 
ton, which  was  part  of  the  testator's  property.  All 
these  five  dwellings  had  originally  cousiated  of  two 
cottages  only,  which  had  been  subdivided  as  before 
stated,  and  were  copyhold,  to  which  the  testator  had 
prior  to  the  date  of  his  will,  but  subsequent  to  some 
of  the  separations  before  mentioned,  been  admitted 
by  the  description  of  "  all  those  two  customary  or 
copyhold  messuages,  cottages  or  tenements."  In 
ejectment  by  the  heir-at-law  to  recover  the  portions 
of  the  property  other  than  those  in  the  actual  occu- 
pation of  John  Hubbard  and  the  grand-daughter, — 
Held,  by  Lord,  Campbell,  C.J.,  Patteson,  J.  and 
Wightman,  J.,  that  the  rooms  occupied  by  John 
Hubbard  and  the  grand-daughter  respectively  ful- 
filled the  terms  of  the  devise,  and  that  consequently 
these  rooms  only,  and  not  the  whole  of  the  cottages, 
of  which  they  had  formerly  been  part,  passed  to  the 
devisee.  That  the  maxim  faha  demonstratio  non 
nocet  applies  only  where  the  words  of  the  devise, 
independently  of  the  falsa  demonstratio,  are  sufli- 
cient  of  themselves  to  describe  the  property  intended 
to  pass;  and  that  therefore  the  words  "  in  the  occu- 
pation of  John  Hubbard  and  of  my  grand-daughter," 
could  not  be  rejected.  Also,  that  the  question  put 
to  a  witness  who  had  made  the  wiU,  "  what  did  the 
testator  say  about  the  two  cottages?"  was  improper, 
as  leading  to  an  answer  which  would  be  inadmissible 
in  evidence.  Held,  by  Erie,  J.,  that  the  whole  of 
the  two  cottages  passed  under  the  devise  to  D  H, 
and  that  any  declaration  of  the  testator  indicating 
that  he  spoke  of  his  copyhold  property  by  the 
description  of  the  two  cottages  vrith  their  appur- 
tenances, would  be  admissible  to  explain  the  latent 
ambiguity  raised  by  the  evidence  in  the  cause,  and 
that  if  the  question  was  confined  to  such  declaration, 
it  might  be  properly  asked.  Doe  d.  Hubbard  v. 
Hubbard,  20  Law  J.  Rep.  (n.s.)  Q.B.  61;  15  Q.B. 
Bep.  227. 

A  testator  devised  to  J  S  "all  those  my  three 
messuages  with  the  gardens,  close  of  land,  and  all 
other  my  real  estate  whatsoever,  situate  at  Little 
Heath,  in  the  pariah  of  F,  now  in  the  occupation  of 
myself,  A  and  B."  At  the  date  of  the  will,  and  at 
the  death  of  the  testator,  he  was  possessed  of  three 
messuages  with  gardens  and  a  close  of  land  at  Little 
Heath,  which  were  in  the  occupation  of  himself,  A 
and  B.  He  had  also  the  reversion  in  a  house  and 
garden,  situate  at  Little  Heath,  which  was  in  the 
occupation  of  C,  who  was  entitled  to  it  for  life. 
Besides  these  he  had  no  other  property  in  the  parish 
of  F : — Held,  that  the  house  and  garden,  in  the 
occupation  of  C,  passed  under  the  general  devise  to 
J  S.  Hoe  d.  Oampton  v.  Carpenter,  20  Law  J.  Eep. 
(n.s.)  Q.B.  70;  16  Q.B.  Eep.  181. 

Words  of  description  following  a  general  devise, 
will  not  be  construed  as  restrictive,  where  the  effect 
of  doing  so  would  be  to  render  the  general  devise 
inoperative,  and  where  they  may  be  rejected  as 
a  false  demonstmtion.     Ibid. 

A  testator,  after  giving  certain  legacies  and  annui- 
ties, gave  and  bequeathed  all  the  rest,  residue  and 


remainder  of  his  estate  and  effects,  whatsoever  and 
wheresoever,  and  every  part  thereof,  to  trustees,  upon 
trust  to  invest  in  their  names  in  the  public  funds,  or 
at  interest  upon  government  or  real  securities,  and 
to  pay  the  interest  in  manner  therein  mentioned. 
The  will  contained  no  power  of  sale.  The  testator^s 
estate  consisted  entirely  of  personalty,  except  two 
shares  in  a  chapel,  which  were  realty : — Held,  that 
the  real  estate  passed  under  the  residuary  bequest. 
JFullerton  v.  Martin,  22  Law  J.  Rep.  (n.s.)  Chanc. 
893. 

Under  a  devise  of  estates  *'  in  BuUen  Court, 
Strand,  and  Maiden  Lane,  in  the  county  of  Middle- 
sex":— Held,  that  each  locality  must  be  read  sepa- 
rately, and  that  the  gift  included  the  two  houses  in 
the  Strand,  adjoining  houses  in  BuUen  Court,  the 
whole  having  been  purchased  together  and  held 
under  one  title.  Gavmtlett  v.  Carter,  23  Law  J. 
Rep.  (N.s.)  Chanc.  219;  17  Beav.  586. 

A  B  having  been  in  possession  of  a  dwelling-houpe 
from  1822,  without  paying  any  rent  for  the  same,  by 
his  will,  dated  in  1837,  devised  the  same  upon  trusts 
for  sale,  for  the  benefit  of  his  wife  for  life,  and  after- 
wards for  his  children.  A  B  died  in  1837,  and  his 
widow  took  out  letters  of  administration,  with  the 
will  annexed,  and  entered  into  posaession  of  the 
house,  a  portion  of  which  she  let  in  1850  to  C  D, 
the  eldest  son  of  A  B,  as  a  weekly  tenant.  The 
widow  died  in  1852,  and  thereupon  C  D  claimed 
the  house  as  occupant,  contending  that  A  B  had  not 

at  his  death  a  devisable  interest  in  it: Held,  that 

it  must  be  taken  that  the  widow  had  been  in  posses- 
sion under  the  will,  and  that  C  D  was  her  tenant; 
and,  therefore,  that  C  D  could  not  claim  as  occu- 
pant. Hawlcsiee  v.  Hawksbee,  23  Law  J.  Rep. 
(N.s.)  Chanc.  521;  11  Hare,  280. 

Real  estate  mil  not  pass  by  the  words  "  all  estate, 
eifects,  and  property  whatsoever  and  wheresoever," 
when  the  trusts  and  general  context  of  the  will 
point  to  personal  estate  only,  and  aiford  no  index  to 
shew  that  real  estate  was  present  to  the  mind  of  the 
testator  when  he  made  his  will.  Coard  v.  Holder- 
ness,  24  Law  J.  Rep.  (n.s.)  Chanc.  388;  20  Beav. 
147. 

A  testatrix  proceeded  thus : "  And  in  respect  of 

my  real  and  personal  estate"  I  direct  the  tenant  to 
be  continued,  "  And  as  to  the  rest,  residue  and 
remainder  of  my  estate,  including  monies  and  secu- 
rities for  money,"  I  direct  that  it  shall  be  divided, 
&c : — Held,  that  the  real  estate  passed.  Meeds  v. 
Wood,  19  Beav.  216. 

The  owner  of  an  estate,  after  having  devised  it  to 
an  infant,  agreed  under  compulsion  to  sell  a  portion 
of  it  to  a  railway  company.  The  owner  having  died 
before  the  completion  of  the  purchase,  without 
having  altered  his  will, — Held,  that  his  executois, 
and  not  the  devisee,  were  entitled  to  the  purchase- 
money  and  to  the  compensation  for  severance;  and, 
secondly,  that  the  railway  company  was  bound  to 
pay  the  costs  of  the  infant  devisee.  In  re  the  Man- 
chester and  Souihport  Rail.  Co.,  19  Beav.  365. 

A  testator  "gave"  to  his  wife  for  her  use  and 
benefit  "  his  leases,  monies,  goods,  furniture,  plate, 
book  debts,  securities  for  money  and  all  other  pro- 
perty of  every  description,  that  he  might  be  p'ls- 
sessed  of": — Held,  that  the  real  estate  passed.  He 
the  Greenwich  Hospital  Irwprmemewt  Act,  20  Beav. 
458. 
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A  vendor  and  a  purchaser  being  in  treaty  fbr  the 
sale  and  purchase  of  an  estate,  the  vendor  wrote  to 
his  solicitor  stating  that  the  piu-chaser  had  agreed  to 
purchase  his  estate  for  60,000i.,  and  requested  him 
to  settle  an  agreement  on  that  basis  for  them  to  sign, 
adding  that  he  had  given  to  the  purchaser  a  copy  of 
this  letter  not  signed  as  a  memorandum.  The  pur- 
chaser subsequently  wrote  to  the  vendor's  solicitor, 
inquiring  when  he  would  forward  to  him  the  draft  of 
the  agreement  relative  to  the  purchase  he  had  con- 
cluded with  the  vendor  for  his  estate  in  that  county. 
Prior  to  the  execution  of  the  conveyances  the  pur- 
chaser made  his  will,  by  which  he  devised  the  subject- 
matter  of  the  treaty  to  trustees  upon  certain  trusts: 
— Held,  that  at  the  date  of  his  will  the  purchaser  had 
a  devisable  interest  in  the  estate.  Morgam  v.  Sol- 
ford,  \  Sm.  &  G.  101. 

Semble — a  purchaser  who  had  made  but  not  signed 
a  contract,  the  terms  of  which  are  proved  and  signed 
by  the  vendor,  has  a  devisable  interest  in  the  subject- 
matter.     Ibid. 

(6)  Trust  Estaie. 

A  testator  devised  his  real,  copyhold  and  lease- 
hold estates  to  trustees,  their  heirs,  executors  and 
administrators,  upon  certain  trusts,  and  authorized 
his  said  trustees  and  the  survivor  of  them,  his  heirs, 
executors  and  administrators,  to  sell  all  or  any  part 
of  his  property.  The  surviving  trustee  died,  having, 
by  his  will,  devised  his  trust  estates  to  two  persons 
in  fee,  and  appointed  them  his  executors.  They  en- 
tered into  a  contract  for  a  sale  of  a  part  of  the  testa- 
tor's copyhold  property : — Held,  on  a  special  case, 
that  the  point  was  too  doubtful  to  force  the  title  on 
the  purchaser.  WiUon  v.  Bennett,  20  Law  J.  Rep. 
(n.s.)  Chanc.  279. 

Bequest  to  A  and  B,  their  executors  and  adminis- 
trators upon  trust,  B,  the  surviving  trustee,  by  his 
will  bequeathed  his  trust  estates  to  C  and  D,  their 
heir.',  executors,  administrators  and  assigns,  on  the 
trusts;  and  he  appointed  C,  D  and  E  executors  of 
his  will : — Held,  that  C  and  D  took  only  the  legal 
estate,  and  that  neither  C  and  D  by  themselves  nor 
C,  D  and  E  were  capable  of  executing  the  trusts. 
Be  Burl's  Estate,  1  Drew.  319. 

A  devise  to  trustees  of  certain  copyhold  estate,  and 
all  other  the  real  estate  of  the  testatrix,  and  a  decla- 
ration of  the  trusts  of  the  monies  to  arise  from  the  sale 
of  such  copyhold  estate,  and  a  general  devise  of  all 
other  her  real  estate  to  three  persons  as  tenants  in 
common, — Held,  not  to  pass  the  legal  estate  of  the 
testatrix  in  certain  copyholds  of  which  she  was  merely 
trustee.    In  re  Morley's  Will,  10  Hare,  293. 

(c)  Leaseholds. 

A  testator,  by  will,  made  in  1815,  devised  "all  the 
rest,  residue  and  remainder  of  his  personal  estate, 
goods  and  chattels  whatsoever  and  wheresoever," 
subject  to  the  payment  of  debts  and  legacies,  to  his 
brother  M  J  D  to  and  for  his  own  use  and  benefit, 
and  appointed  him  sole  executor.  He  further  devised 
"  all  and  singular  his  manors  or  lordships,  rectories, 
advowBons,  messuages,  lands,  tenements,  &e.  at  or 
near  W  in  the  county  of  D,  and  B  in  the  county  of 
y,  and  all  his  real  estates  in  the  said  counties  and 
elsewhere,  and  all  his  estate  and  interest  therein,  to 
li  E  D  Shafto."  M  J  D  pre-deceased  the  testator, 
who,  in  1841,  duly  made  a  codicil  appointing  another 


executor  and  ratifying  and  confirming  his  will,  and 
died  in  1844.  At  the  time  of  his  making  the  will 
and  at  his  death,  the  testator  was  possessed  both  of 
freeholds  and  leasehold  estates  in  the  county  of  D  : 
— Held,  that  as,  under  1  Vict.  u.  26.  o.  24,  the  will 
must  be  deemed  to  have  been  made  in  1844,  this  was 
a  general  devise  of  the  testator's  lands  within  1  Vict. 
c.  25.  s.  26,  and  that  the  leaseholds  passed  by  it  to 
RED  Shafto,  and  that  the  prior  devise  of  all  the 
personal  estate  did  not  shew  a  contrary  intention  so 
as  to  prevent  the  operation  of  the  enacting  part  of 
the  26th  section.  WiUony.  Eden,  20  Law  J.  Rep. 
(N.s.)  Exch.  73;  5  Exch.  Rep.  752. 

A  testator  gave  and  devised  all  his  freehold  and 
copyhold  messuages,  farms,  lands,  tenements,  here- 
ditaments and  real  estate  situate  at  Market  Rasen, 
to  his  wife  for  life,  and  then  to  his  son,  his  heirs  and 
assigns  for  ever.  The  testator  had  no  property  at 
Market  Rasen  except  a  leasehold  estate  held  for 

1,000  years : Held,  that  the  leasehold  estate  passed 

under  the  above  clause.  Nelson  v.  Hopkins,  21  Law 
J.  Rep.  (n.s.)  Chanc.  410. 

A  testator  having  devised  the  residue  of  his  per- 
sonal estate,  whatsoever  and  wheresoever,  to  A  B, 
devised  all  his  manors,  lands,  &c.  at  W,  in  the  county 
of  Durham,  and  at  B  in  the  county  of  York,  and  a 
parcel  of  land  purchased  of  M  L,  and  all  other  his  real 
estates  in  the  counties  of  Durham  and  York,  and 
elsewhere,  and  all  his  estate  and  interest  therein  to 
C  and  D  and  their  heirs  to  certain  uses : — Held, 
under  the  1  Vict.  c.  26.  s.  26.  that  his  leaseholds  in 
Durham  passed  to  C  and  D  with  the  real,  and  not 
to  A  B  with  the  personal  estate.  Wilson  v.  Eden, 
16  Beav.  153. 

The  case  of  Wilson  v.  Eden,  1 1  Beav.  237,  re- 
versed.    Ibid. 

( d)  Legal  Estate  in  Mortgage. 

The  following  devise,  "  I  leave  my  wife,  R  H,  to 
receive  all  monies  upon  mortgages,"  gives  the  wife 
the  legal  estate  in  the  mortgaged  premises.  Doe  d. 
Guest  V.  Bermett,  20  Law  J.  Rep.  (n.s.)  Exch.  323; 
6  Exch.  Rep.  892. 

A  devise  (since  the  Wills  Act)  by  mortgagee  in  fee 
of  {inter  alia)  the  residue  of  his  real  property  and 
securities,  &c.,  after  payment  of  his  debts,  &e.  to 
residuary  devisee  for  her  own  use  and  benefit,  held 
to  comprise  the  legal  estate  of  mortgaged  property  of 
gavelkind  tenure.  In  re  Field's  Mortgage,  21  Law  J. 
Rep.  (n.s.) Chanc.  175;  9  Hare,  414. 

A  testator,  a  mortgagee  in  fee  of  real  estate,  gave 
and  bequeathed  to  A  all  his  monies,  securities  for 
money,  and  all  his  goods,  chattels,  personal  estate  and 
effects  whatsoever  and  wheresoever,  to  hold  to  A,  his 
executors,  administrators  and  assigns,  he  paying 
thereout  all  his  debts : — Held,  that  the  legal  estate 
in  the  mortgaged  property  passed  to  A.  In  re 
Sing's  Estate,  21  Law  J.  Rep.  (n.s.)  Chanc.  673;  5 
De  Gex  &  Sm.  644. 

A  testator,  a  mortgagee  infee  of  real  estate,  gave  and 
bequeathed  to  A  and  B  all  and  singular  his  household 
furniture,  goods,  plate,  linen  and  utensils  whatsoever, 
and  all  and  every  other  his  goods  and  chattels,  stock, 
stock-in-trade,  monies,  debts  and  securities  for  money, 
and  all  and  every  other  his  personal  estate  and  effects 
whatsoever  and  wheresoever,  upon  trust  to  get  in  his 
debts  and  to  sell  his  personal  estate,  and  hold  the 
money  arising  therefrom  upon  the  trusts  therein  men- 
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tioned : — Held,  that,  under  these  words,  the  legal 
estate  in  the  mortgaged  property  passed  to  the  trus- 
tees. In  the  matter  of  WaUcer't  Estate,  21  Law  J. 
Rep.  (n.s.)  Chanc.  674. 

A  testator  being  mortgagee  in  fee  of  an  estate, 
bequeathed  to  trustees  "  all  his  money  in  the  funds 
and  on  securities,"  upon  certain  trusts  declared  by 
his  will : Held,  that  the  legal  estate  in  the  mort- 
gaged property  did  not  pass  under  these  words.  Ex 
parte  Caufky,  22  Law  J.  Rep.  (n.s.)  Chanc.  391. 

(e)  Tithes. 

A  testator,  by  his  will,  gave  and  devised  "  all  and 
every  my  shares,  parts,  and  proportions  of  and  in 
the  tithes  yearly  arising,  growing  and  renewing 
within  the  parish  of  L,  and  the  titheable  places 
thereof,  save  and  except,  &c.,  to  hold  the  same,  with 
the  appurtenances,**  to  his  nephew  for  life,  subject 
to  the  proviso  that,  if  at  any  time  during  his  life 
he  received  from  or  by  means  of  any  ecclesiastical 
living  or  preferment  an  annual  income  of  4002.  the 
said  devise  should  cease  and  determine,  and  the 
shares,  parts  and  proportions  of  the  said  tithes  go 
and  be  possessed  in  like  manner  by  a  brother  of  the 
testator  for  life,  and  "  then  and  after  the  expiration 
thereof  to  the  several  provisions  and  uses  herein 
expressed  and  contained  of  and  concerning  my  real 
estate."  In  a  subsequent  part  of  the  will  the  testator 
gave  and  devised  '*  all  my  real  estate  of  what  nature 
or  kind  soever  and  wheresoever  situate,  subject  to 
the  payment  of  my  just  debts,  &c.  in  aid  of  my  per- 
sonal estate  as  aforesaid,"  to  several  persons  succes- 
sively in  strict  settlement.  He  further  bequeathed 
to  his  wife  5002.  to  be  paid  within  twelve  calendar 
months  after  his  decease,  upon  condition  of  her 
binding  herself  to  receive  SOOZ.  yearly  in  lieu  of 
taking  possession  of  the  hereditaments  settled  upon 
her  by  way  of  jointure;  and  "  all  the  rest  and  resi- 
due of  his  personal  estates  and  effects  of  what  nature 
or  kind  soever"  he  gave  and  bequeathed  to  his 
niece.  The  testator  made  four  codicils  to  his  will. 
By  the  first  three  he  revoked  some  of  the  legacies 
in  the  will  and  gave  others,  and  altered  the  dispo- 
sition in  his  t\t11  in  so  far  as  to  place  the  name  of  one 
of  his  Eephews  before  that  of  another,  and  this  for 
all  estates,  real  and  personal,  possessed  by  him  in 
his  own  right.  By  the  fourth  codicil,  after  providing 
for  the  payment  of  certain  annuities,  he  gave  and 
devised  all  his  real  estates  of  what  nature  or  kind 
soever,  subject  to  the  charge  thereinafter  contained, 
to  the  defendant,  in  strict  settlement;  and  on  failure, 
&c.,  then  he  gave  and  devised  all  his  said  real 
estates  in  such  manner  as  in  that  behalf  mentioned 
in  his  said  will,  declaring  it  to  be  his  will  that  the 
devises  thereinbefore  made  should  take  effect  in  pre- 
cedence to  the  devises  of  his  real  estates  in  his  said 
will,  and  that  every  person  who  should  become 
entitled  in  possession  to  his  real  estates  by  virtue  of 
the  devises  thereby  made  should,  within  twelve 
calendar  months,  obtain  the  proper  licence  to  use 
the  surname  of  Evans,  &c. : — Held,  that  the  gift  of 
the  tithes  made  by  the  will  remained  unrevoked, 
there  being  nothing  to  shew  that  it  was  the  intention 
of  the  testator  to  use  the  words  "  real  estates "  in 
the  fourth  codicil  in  a  difterent  sense  from  that  in 
which  they  were  used  in  the  will.  Williams  v. 
Erans,  22  Law  Jt  Rep.  (s.s.)  Q.B.  241;  1  E.  &  B. 
727. 


(/)  Money  to  ie  laid  out  on  Estate. 

A  testator  devised  real  estate  in  strict  settlement, 
and  prohibited  the  cutting  of  timber  thereon.  He 
also  gave  a  sum  of  stock  to  trustees,  upon  trust  to 
apply  the  dividends  in  keeping  the  buildings,  &c.  on 
the  estate  in  repair  for  a  term  of  years,  and  to  pay 
the  surplus  to  the  persons  in  possession  of  the  estate 
under  his  will,  and,  at  the  expiration  of  the  term,  to 
transfer  the  stock  to  the  person  in  possession  of  the 
estate,  if  a  son  or  descendant  of  a  son  of  his, 
otherwise  to  the  descendants  of  his  brothers  and 
sisters.  The  estate  tail  was  barred  before  the  expi- 
ration of  the  term,  and  it  was  held,  that  the  person 
in  possession  of  the  estate  (who  was  a  son  or 
descendant  of  a  son)  became  entitled  to  an  imme- 
diate transfer  of  the  fund.  In  the  matter  of  Cohan's 
Trusts,  23  Law  J.  Rep.  (n.s.)  Chanc.  155;  Kay, 
133. 

{g)  Chose  in  Action. 

The  Wills  Act  (1  Vict.  c.  26. )  does  not  enable  a 
testator  to  bequeath  a  chose  in  action  so  as  to  pass 
the  right  of  suing  to  the  legatee.  Bishop  v.  Curtis, 
21  Law  J.  Rep.  (n.s.)  Q.B.  391. 

{hy  Airea/rs  of  Interest. 

The  will  of  a  testator,  who  at  the  time  of  his 
death  was  in  possession  of  some  household  property, 
which  had  been  mortgaged  to  him  in  fee  to  secure 
1,5002.  and  interest,  contained  the  following  clauses  ; 
— "  I  give  all  my  interest  and  claim  on  household 
property  in  N.  belonging  to  the  successors  of  the  late 
[mortgagee],  on  which  I  have  a  mortgage  of 
1,5002.,"  &c.  "to  the  plaintiff,  his  heirs  and  assigns 
for  ever,"  &c.  "  My  widow  shall  pay  my  funeral 
expenses  and  other  just  debts,  without  interfering 
with  the  legacies  to  my  family.*'  During  the  tes- 
tator's lifetime,  certain  repairs  which  had  "been 
ordered  by  him  had  been  done  to  the  mortgaged 
premises,  but  had  not  been  paid  for  by  him,  but 
were  paid  for  by  his  executrix  after  his  death.  There 
were  also  at  the  time  of  his  death  arrears  of  interest 
due  on  the  mortgage  : — Held,  that,  by  the  will,  not 
only  the  principal  sum  of  1,5002.,  but  also  the  un- 
paid arrears  of  interest,  passed  to  the  plaintiff  as 
legatee.  That  the  plaintiff  was  not  liable  to  repay 
to  the  executrix  the  sum  Ive  had  so  paid  for  the 
repairs  of  the  mortgaged  premises.  That  the  execu- 
trix was  not  justified  in  refusing  to  give  up  to  the 
plaintiff  the  mortgage  deed  until  he  had  paid  to  her 
the  amount  of  the  arrears  of  interest  and  of  the 
bill  for  the  repairs;  and  that,  assuming  that  she  had 
assented  to  the  legacy,  and  that  the  sums  were  paid 
under  duress,  he  was  entitled  to  recover  them  hai'k. 
Gibbon  V.  Gibbon,  22  Law  J.Eep,  (n.s.)  C.P.  131; 
13  Com.  B.  Rep.  205. 

(»)  After-acquired  PropertTf. 
A  testator  who,  at  the  time  of  making  his  will  in 
1840,  was  possessed  of  personal  property,  after 
giving  several  legacies,  gave  and  bequeathed  all  the 
residue  of  his  goods,  chattels,  stock  in  trade,  estate, 
and  effects,  of  what  nature  or  kind  soever,  not  before 
given  or  bequeathed,  to  A  and  B,  their  executors, 
administrators  and  assigns,  upon  trust  for  sale  and 
payment  of  the  proceeds  to  his  wife  and  children. 
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He  subsequently  acquired  real  estate :— Held,  that 
under  the  7  Wi'll.  4.  &  1  Vict.  u.  26.  o.  24,  which 
provides  that  every  will  shall  be  construed  to  speak 
and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a 
contrary  intention  appear  by  the  will,  the  after- 
acquired  real  estate  passed  under  the  gift  to  A  and 
B.  0' Toole  V.  Broime,  23  Law  J.  Eep.  (U.S.)  Q.B. 
282 ;  3  E.  &  B.  572. 

The  Wills  Act  does  not  do  away  with  the  distinc- 
tion between  real  and  personal  property,  and  (except 
where  it  is  otherwise  expressly  enacted)  it  leaves  the 
operation  of  words  in  a  will  the  same  as  before  it 
passed.     Ibid. 

Gift,  devise  and  bequest  (since  the  Wills  Act)  to 
A,  without  words  of  limitation,  of  all  the  testator's 
estate  and  effects  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever,  to  be  paid,  assigned 
or  transferred  to  him  on  attaining  twenty-one,  and 
in  the  mean  time  the  interest,  dividends  or  proceeds 
thereof,  or  so  much  of  the  principal  thereof  as 
should  be  necessary,  to  be  applied  in  the  discretion 
of  the  executors  for  his  maintenance,  education  and 
advancement.  Appointment  of  executors  and  guar- 
dians, with  power  to  invest  the  testator's  estate  and 
effects  on  real  or  personal  security,  to  change  the 
invtstments,  to  reimburse  themselves  out  of  his  said 
estate  and  effects,  and  to  give  receipts.  In  the  event 
of  A  not  attaining  twenty-one,  gift,  devise  and  be- 
quest to  the  executors  or  the  survivor  of  them  (with- 
out words  of  limitation)  of  all  the  testator's  aforesaid 
estate  and  effects : — Held,  on  special  case,  that  the 
testator's  after-acquired  real  estate  (consisting  of 
copyhold  hereditaments)  passed  by  the  general  devise 
in  his  will.  Stokes  v.  Salomons,  20  Law  J.  Eep. 
(k.s.)  Chanc.  343;  9  Hare,  76. 

A,  by  his  will,  dated  in  1825,  devised  all  his  real 
estates  of  or  to  which  he  then  was,  or,  at  the  time 
of  his  death,  should  be  seised  or  entitled,  to  trustees, 
to  the  use  of  his  wife  for  life,  and,  after  her  second 
marriage,  as  to  one  moiety,  and  after  her  decease  as 
to  the  other  moiety,  to  the  use  of  his  children  as 
tenants  in  common  in  fee.  In  October  1827  A 
purchased  other  real  estate  at  C,  and  the  same  was 
conveyed  to  him.  In  the  following  month  he  con- 
tracted for  the  purchase  of  a  freehold  estate  at  S, 
and  afterwards  executed  a  codicil,  reciting  the  pur- 
chase at  C,  and  the  agreement  for  the  purchase  at 
S,  and  devising  the  property  at  C  to  the  trustees 
upon  the  trusts  of  the  will,  and  directing  the  trustees 
to  complete  the  purchase  at  S  and  to  hold  the  pro- 
perty upon  the  trusts  of  the  will.  In  December 
1827,  after  the  date  of  the  codicil,  the  property  at 
S  was  conveyed  to  A  to  uses  to  bar  dower.  A 
died  in  1832;  his  widow  married  in  1835,  and  died 
in  1853.  Besides  the  eldest  son,  A  left  three  other 
children,  who  respectively  attained  twenty-one  in 
1840,  1842,  and  1851.  The  estate  at  S  descended 
to  the  heir-at-law;  but  held,  upon  appeal,  affirming 
the  decision  below,  that  upon  the  construction  of  the 
will,  A  intended  to  pass  his  after-acquired  real 
estates,  and  that  the  heir  was  put  to  his  election  : 
and  in  case  of  his  electing  to  take  under  the  will,  he 
must  account  to  the  youngest  child  for  his  share  of 
the  back  rents  since  his  right  accrued;  but  to  the 
two  elder  children,  from  the  filing  of  the  special 
■  case  only.  Schroder  v.  Schroder,  24  Law  J.  Eep. 
(n.s.)  Chanc.  510. 


(C)  PARTioniAR  Limitations. 
(a)  Legal  or  JEquitaUe. 
[See  Segina  v.  Bwgate,  title  Poor,  Settlement, 
By  Estate.] 

(5)  Trust  or  Beneficial  Estate. 

A  testator  devised  "  all  my  estate,  both  real  and 
personal,  to  E  E,  his  executors,  administrators,  and 
assigns,  to  and  for  the  several  uses,  intents  and  pur- 
poses following;  that  is  to  say," — and  then,  after 
specifying  various  objects  of  his  bounty,  appointed 
"  the  said  E  E  executor  of  this  my  last  will  and  tes- 
tament." The  trusts  of  the  will  did  not  exhaust  the 
estate ; — Held,  affirming  a  decree  of  Lord  Chancellor 
Cottenham,  that  E  E  did  not  become  entitled,  for 
his  own  benefit,  to  the  personal  estate  undisposed  ofj 
but  was  a  trustee  thereof  for  the  widow  and  next-of- 
kin  of  the  testator,  according  to  the  Statute  of  Dis- 
tributions. (Dawson  v.  ClarJa,  18  Ves.  247,  com- 
mented on,  and  Lord  Eldon's  opinions  adopted). 
Blkoclc  V.  Mapp,  3  H.L.  Cas.  492. 

The  rule  in  such  a  case  is,  that  where  there 
appears  a  "  plain  implication  or  strong  presumption" 
that  the  testator,  by  naming  an  executor,  meant  only 
to  give  the  office  of  executor,  and  not  the  beneficial 
interest,  the  person  named  shall  be  considered  a 
trustee  for  the  next-of-kin  of  the  surplus  undisposed 
of.     Ibid. 

A  testator  made  his  will  in  these  terms  :■ — "  I  give 
and  bequeath  all  my  property  of  whatsoever  descrip- 
tion to  my  wife  for  the  maintenance  of  herself  and 
our  children,"  naming  them,  and  making  her  sole 
executrix ; — Held,  that  a  trust  was  thereby  consti- 
tuted for  the  benefit  of  the  children,  and  that  the 
executrix  was  bound  to  account.  In  re  Harris,  21 
Law  J.  Rep.  (n.s.)  Exch.  92;  7  Exch.  Eep.  344. 

A  testator  devised  to  trustees  a  house  and  pre- 
mises upon  trust  to  receive  the  rents  and  pay  the 
same  to  his  daughter,  and  after  her  decease  to  apply 
them  towards  the  maintenance  and  education  of  hia 
daughter's  children  then  living,  during  their  minority ; 
and  upon  the  youngest  living  of  his  daughter's  chil- 
dren attaining  the  age  of  twenty-one  years,  he  devised 
as  follows : — "  I  give  and  devise  the  said  house  and 
premises  unto  all  the  children  of  my  said  daughter, 
who  shall  be  then  living,  in  equal  shares  and  propor- 
tions, share  and  share  alike."  Other  houses  were 
also  devised  to  trustees,  who  had  authority  to  lease 
the  whole,  and  an  estate  in  fee  was  devised  to  one  of 
the  daughter's  children  on  his  attaining  twenty-one 
years : — Held,  that  the  estate  given  to  the  trustees 
was  restricted  to  the  life  of  the  daughter  and  the 
minority  of  all  her  children;  that  the  devise  over  was 
a  direct  devise  to  the  children,  and  not  in  trust  for 
them,  and  that  they  took  life  estates  as  tenants  in 
common  in  the  house  and  premises.  Doe  d. 
Kimher  v.  Cafe,  21  Law  J.  Eep.  (h.s.)  Exch.  219; 
7  Exch.  Eep.  675. 

A  testator  possessed  of  lands  in  England  and 
Upper  Canada,  by  his  will  made  in  England,  gave 
the  whole  to  a  stranger  and  his  nephew  in  trust  to 
pay  certain  legacies,  and  to  pay  the  residue  between 
his  six  brothers  and  sisters,  and  appointed  them 
executors  and  trustees  of  his  will.  By  a  codicil 
made  in  Canada,  the  testator' gave  his  property  in 
Canada  to  two  persons  resident  there,  upon  trust  to 
sell,  and  after  payment  of  his  debts  in  Canada  to 
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remit  any  surplus  to  his  nejAew,  to  whom  he  gave 
the  rest  of  his  estate  in  the  said  province,  or  in  Great 
Britain  or  elsewhere,  not  otherwise  given  by  that 
codicil  or  his  will,  and  he  revoked  every  clause  in 
his  will  variant  from  that  codicil : — Held,  that  the 
nephew  was  entitled  to  the  surplus  produce  of  the 
Canadian  property  absolutely,  and  not  as  trustee  for 
the  purpose  expressed  in  the  will.  Schofield  v. 
Cahuac,  i  De  Gex  &  Sm.  533. 

A  testator  devised  all  his  real  estates- (except  the 
hereditaments  thereinafter  particularly  devised),  in- 
cluding all  estates  vested  in  him  upon  trust  or  by 
way  of  mortgage,  to  trustees  upon  certain  trusts.  In 
a  subsequent  part  of  his  will  he  devised  his  farm  in 
A  in  the  possession  of  T  H  to  T  R.  He  had  two 
farms  in  A,  called  respectively  S  and  M,  both  of 
which  were  in  the  possession  of  T  H,  but  at  different 
rents.  On  a  question  being  raised  which  of  these 
two  farms  the  testator  intended  to  give  to  T  R, — 
Held,  that  the  devise  must  be  taken  to  have  been 
made  to  T  R  for  his  personal  advantage  and  not 
upon  trust;  and  if,  therefore,  it  could  be  ascertained 
that  one  of  the  farms  was  subject  to  a  trust,  or  that 
the  testator  supposed  or  treated  it  to  be  so,  it  must 
then  be  inferred  that  such  farm  was  not  the  one  in- 
tended to  be  devised,  but  that  the  other  was  the 
one  referred  to  by  the  testator.  Blwndell  v.  Gladstone, 
3  Mac.  &  G.  6fl2. 

In  the  present  case  it  was  sufficiently  established 
by  the  evidence  that  during  the  lives  of  the  testator 
and  his  father  the  proceeds  of  the  farm,  S,  had  been 
regularly  paid  to  a  Roman  Catholic  priest,  and  that 
the  testator  had  uniformly  dealt  with  it  in  conformity 
with  a  real  or  supposed  trust  affecting  it  for  this 
purpose : — Held,  therefore,  that  he  must  be  taken 
to  have  intended  to  comprise  it  in  the  general  devise 
of  trust  estates,  and  that  consequently  the  farm  M 
was  the  one  devised  to  T  B.     Ibid. 

(c)  Joint  Tenancy  or  Teiiaiicy  in  common. 

Testator  gave  all  his  landed  estates  and  all  allot- 
ments of  common  now  inclosed  or  to  be  inclosed  to 
his  daughters.  A,  B,  and  C,  "  to  be  jointly  and 
equally  enjoyed,  or  divided  in  case  of  the  marriage 
of  any  of  them;  and  they,  or  the  survivor  in  case  of 
death,  are  by  this  my  will  fully  authorized  to  dispose 
of  the  same  by  will  or  assignment,  as  they  shall  think 
proper."  The  testator  also  gave  personal  property 
"  to  be  equally  divided  and  shared  among  them," 
and  recommended  them  to  remain  together.  A,  B, 
and  C  made  no  disposition  of  the  real  estate  by  deed : 
— Held,  upon  appeal,  confirming  the  decree  below, 
that  the  entirety  of  the  devised  estates  passed  under 
the  will  of  the  last  surviving  daughter.  Cookson  v. 
Bingham,  23  Law  J.  Rep.  (n.s.)  Chanc.  127;  3  De 
Gex,  M.  &  G.  668;  17  Beav.  262. 

The  words  of  the  will  created  either  a  joint  tenancy 
in  fee  in  the  three  daughters,  or  a  joint  tenancy  for 
life,  with  a  power  of  disposition  by  deed  to  the  three 
or  the  two  survivors,  and  a  power  of  disposition  by 
will  to  the  ultimate  survivor  only.     Ibid. 

(d)  Fee  simple. 

John  W,  the  elder,  being  seised  in  fee  of  certain 
freehold  estates,  by  his  will,  after  appointing  M  W  and 
others  trustees,  and  directing  the  payment  of  his 
debts  out  of  his  personalty,  and  giving  certain  be- 
quests to  his  wife  in  lieu  of  dower,  and  other  direc- 


tions, devised  as  follows  : — "  Eleventhly,  I  will  that 
my  son  John  having  attained  twenty-five  years  of 
age  be  let  into  possession  of  all  my  property  real  and 
personal  which  remains,  on  this  express  and  unalter- 
able condition,  that  neither  he  nor  his  heirs  to  the 
third  generation  shall  have  power  to  sell  or  mortgage 
any  part  of  the  freehold  estate  now  in  my  own 
occupation,  or  in  the  occupation  of  S  E  and  F  S;  but 
mark,  if  the  trustees  do  not  sell  the  coal,  but  mort- 
gage the  estate,  I  empower  John  or  his  heirs  to  sell 
it,  to  pay  off  the  mortgage,  but  not  otherwise;  and  in 
like  manner,  I  debar  him  and  his  heirs  from  selling 
or  transferring  those  cottages  with  cart-house  and 
appurtenances  built  on  the  waste  now  in  the  occupa- 
tion of  J  H,  R  M,  H  M,  J  W  and  myself,  it 
being  my  desire  that  they  should  be  kept  in  the 
Westerman's  name.  Twelfthly,  if  it  should  happen 
that  my  son  John  die  without  leaving  lawful  issue, 
it  is  my  will  that  my  daughter  Ann  have  his  share, 
subject  to  the  same  restrictions,  limitations  and 
exceptions  under  which  he  has  it.  Thirteenthly, 
now  if  it  should  please  God  to  take  away  both  Ann 
and  John  under  age,  or  without  leaving  lawful  issue, 
I  give  and  bequeath  to  my  brother  Joseph  Wester- 
man  and  his  heirs  for  ever  all  those  cottages  and 
cart-house  built  on  the  waste,  occupied  by  R  M  and 
others,  with  their  appurtenances.  Fourteenthly,  I 
order  all  that  is  left  to  be  immediately  sold ;"  and  the 
will  then  directed  certain  payments  "  out  of  the 
monies  arising  from  such  sale."  J  W  the  elder  was 
illegitimate,  and  died  in  1826,  having  had  three 
children,  A  W,  J  W,  and  E  W.  E  W  died  in 
March  1826.  A  W  survived  her  father  and  died 
in  1829,  an  infant  and  unmarried,  leaving  J  W  the 
younger,  who  had  not  attained  the  age  of  twenty-one, 
her  heir-at-law.  J  W,  the  younger,  survived  the 
testator  and  was  his  heir-at-law.  The  said  J  W 
the  younger  attained  the  age  of  twenty-five  in  1838, 
and  died  in  April  1842,  leaving  two  children  who 
died  infants  in  1844  and  1846  respectively,  and  by 
his  will  he  devised  all  his  real  estates  to  J  H  and 
E  D,  their  heirs  and  assigns  : — Held,  first,  that  the 
devisees  of  J  W  the  younger  had  no  estate  in 
the  hereditaments  devised  by  J  W  the  elder; 
secondly,  that  Joseph  Westerman  had  an  estate  in 
fee  in  remainder,  under  the  13th  clause;  and  thirdly, 
that  the  trustees  had  the  power  of  sale  of  the 
remainder  in  the  other  tenements  not  comprised  in 
the  13th  clause,  after  the  death  of  .John.  Mortimer 
V.  Hartley,  20  Law  J.  Rep.  (h.s.)  Exch.  129;  6 
Exch.  Rep.  47. 

Ejectment  to  recover  two  undivided  third  parts  of 
an  estate  called  "  Horsecroft."  J  P,  being  seised 
in  fee  of  Horsecroft,  before  his  marriage  with  M  C, 
executed  an  indenture  of  settlement,  in  1770,  whereby 
it  was  witnessed  that  in  consideration  of  an  intended 
marriage  between  himself  and  M  C,  and  of  the  con- 
veyance and  settlement  by  M  C  of  the  estate,  money, 
&c.  thereinafter  mentioned,  and  of  the  benefit  arising 
to  J  P  by  the  marriage,  and  for  settling  a  jointure 
and  maintenance  for  M  C  and  her  children,  and  for 
settUng  the  free  estate  called  Horsecroft  belonging 
to  J  P,  he,  the  said  J  P,  granted,  sold,  &c.  to  trus- 
tees and  to  their  heirs,  all  that  freehold  estate  and 
right  of  J  P  to  the  said  estate  and  other  the  premises 
intended  to  be  released  by  M  C.  It  was  then  fur- 
ther witnessed  that  in  consideration  of  the  marriage 
and  of  the  jointure,  and  for  settling  the  freehold 
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estate,  together  with  the  other  monies,  &o.  J  P, 
bargained,  sold,  &c.  to  the  trustees,  in  trust  for 
M  C,  to  the  use  of  the  first  son  of  the  said  J  P  on 
the  body  of  the  said  M  C  lawfully  begotten,  and  to 
the  heirs  male  of  the  said  son  lawfully  begotten. 
J  P  had  four  children,  John  P,  who  died  unmarried 
and  intestate,  and  three  daughters.  The  two  lessors 
of  the  plaintiff  are  the  heirs- at-law  of  two  of  the 
daughters,  and  the  female  defendant  is  the  other 
daughter.  J  P,  in  1823,  made  his  will  as  follows : 
— "Also  I  give  Horsecroft,  my  estate  that  I  now 
live  in,  to  my  son  John  P,  a  lunatic."  He  then 
gave  the  residue  of  his  estate  to  his  d-iughter,  the 
defendant : — Held,  dissentiente  Piatt,  £.,  that  the 
deed  was  inoperative;  and  by  the  whole  Court,  that 
the  son  John  P.  took  under  the  will  an  estate  in  fee 
in  Horsecroft.  Doe  d.  Pottow  v.  Pricker,  20  Law  J. 
Rep.  (n.S.)  Exch.  269;  6  Exch.  Rep.  510. 

A  testator  willed  and  bequeathed  freehold  and 
leasehold  property  to  be  divided  equally  among  his 
children  in  manner  following,  that  is  to  say,  "  I  will 
and  bequeath  to  my  eldest  son  A  6  one-seventh 
share  of  my  property,  to  his  heirs,  executors  and 
administrators."  Then  followed  gifts  in  .similar 
words  of  one-seventh  to  each  of  his  other  six  chil- 
dren. "And  in  case  any  of  my  sons  or  daughters 
die  without  issue,  that  their  share  returns  to  my 
sons  and  daughters  equally  among  them  ;  and  in 
case  any  of  my  sons  and  daughters  die  and  leaving 
issue,  that  they  take  their  deceased  parent's  share, 
share  and  share  alike."  All  the  seven  children  of 
the  testator  survived  him,  and  one  of  them  after- 
wards died  leaving  an  eldest  son  and  several  other 
children : — Held,  that  this  latter  clause  did  not 
operate  either  by  way  of  executory  devise,  or  to  cut 
down  the  estate  of  the  parents  to  an  estate  for  life, 
but  that  it  referred  to  a  dying  of  the  sons  and 
daughters  of  the  testator  in  his  lifetime,  and  that 
consequently  the  eldest  son  of  the  deceased  child 
took  the  whole  of  his  parentis  share  in  the  freeholds 
as  his  heir-at-law  and  in  the  leaseholds  as  his  ad- 
ministrator. Gee  v.  the  Mayor,  &c.  of  Manchesier, 
21  Law  J.  Eep.  (n.s.)  a.B-  242 ;  17  QB.  Rep.  737. 

Devise  made  in  1826  in  these  terms:  "  I  give  and 
devise  unto  my  wife,  Elizabeth,  the  lands,  &c.,  to 
hold  the  same  unto  her  and  her  assigns,  for  and  dur- 
ing her  natural  life,  and  after  her  decease  I  give  and 
devise  the  same  to  my  nephew  S  J,  his  heirs  and 
assigns  for  ever ;  provided  always  and  my  will  is, 
that  in  case  it  should  happen  that  my  said  nephew 
shall  depart  this  life  before  he  shall  have  attained  the 
age  of  twenty-one  years,  and  if  after  he  shall  have 
attained  such  age  of  twenty-one  years  he  shall  die  un- 
married, or,  having  been  married,  without  lawful 
issue,  then  I  give  the  same  unto  my  brothers,  T  J 
and  J  J,  &c.,  and  their  heirs  for  ever,  as  tenants  in 
common : " — Held,  that  the  testator's  nephew  S  J 
did  not  take  an  estate  tail,  but  an  estate  in  fee  simple 
in  the  lands,  with  an  executory  devise  over  to  the 
testator's  brothers  in  the  event  of  S  J  dying  under 
twenty-one,  or  after  that  age  dying  without  leaving 
lawful  issue  at  the  time  of  his  death.  Doe  d.  John- 
son V.  Johnson,  22  Law  J.  Rep.  (n.s.)  Exch.  90 ; 
8  Exch.  Rep.  81. 

Devise  made  before  the  passing  of  the  7  Will.  4. 
&  1  Vict.  c.  26.  in  these  terms:  "I  give  and  be- 
queath to  my  son  J  W  all  that  farm  or  estate  I 
bought  of  Mr.  B  of  Loudon,  containing  about  twenty 


acres,  situate  at  Quinlon,  in  the  parish  of  H,  in  the 
county  of  S,  and  in  the  occupation  of  myself,  my 
son  GW  and  W  J: — Held,  that  J  W  the  son  took 
an  estate  in  fee.  Burton  v.  White,  22  Law  J.  Rep. 
(n.s.)  Exch.  129  ;  8  Exch.  Rep.  720. 

A  testator,  after  giving  his  wife  a  life  interest  in 
the  whole  of  his  freehold  property,  devised  it  as 
follows : — I  give  to  my  grandson  R  P  that  house  and 
garden  now  in  the  tenure  of  H  K  ;  also  I  give  to  my 
granddaughter  A  P  this  house  which  I  now  live  in  ; 
also  I  give  to  her  a  ground  called  W;  also  I  give  to 
my  two  granddaughters  S  P  and  J  P  a  house  at  T ; 
also  I  give  to  the  said  S  P  and  J  P  a  piece  of  arable 
land  in  B,  all  to  be  equally  divided  ;  also  I  give  to 
my  grandson  R  P  600^. ;  also  I  give  to  my  grand- 
daughter A  P  600i.  ;  also  I  give  to  ray  grand- 
daughters S  P  and  J  P  400Z.  each.  In  ease  either 
of  them  die  without  issue,  that  portion  to  be  divided 
amongst  the  survivors  :  —  Held,  that  the  grand- 
children took  estates  either  in  fee  simple  or  in  tail, 
and  not  merely  life  estates.  Butt  v.  Thomas,  24  Law 
J.  Rep.  (n.s.)  Exch.  275;  11  Exch.  Rep.  235. 

A  testator  devised  an  estate  to  his  daughter  for 
life,  and  after  her  decease  to  all  and  every  the  chil- 
dren of  the  body  of  his  daughter  lawfully  begotten 
(in  case  she  should  leave  more  than  one  child),  their 
heirs  and  assigns  for  ever,  as  tenants  in  common  ; 
but  in  case  his  daughter  should  have  only  one  chik', 
then  he  devised  the  estate  to  such  one  child  in  fee ; 
but  in  case  his  daughter  should  die  without  leaving 
any  issue  of  her  body,  then  he  devised  the  estate  to 
all  such  children  of  his  body  as  he  should  leave  or 
have  living  at  the  decease  of  his  daughter,  in  fee. 
The  testator's  daughter  had  two  children,  both  of 
whom  died  during  her  life : — Held,  that  the  two 
children  of  the  testator's  daughter  took  absolute  and 
devisable  estates  in  remainder  under  the  will,  and 
their  devisees  were  consequently  entitled.  In  re 
TooTcey's  Trust.  In  re  the  Bucks  Railway  Co.,  21 
Law  J.  Rep.  (n.s.)  Chanc.  402. 

A  testator,  by  his  will  dated  in  1795,  gave  certain 
pecuniary  legacies,  and  then  gave  all  the  residue  of 
his  effects,  real  and  personal,  to  A  and  B,  and  then 
gave  an  annuity  for  the  life  of  C,  and  then  gave  all 
his  lands  in  the  county  of  Kent  and  elsewhere,  witii 
his  personal  estate,  to  three  trustees  (naming  them), 
their  heirs  and  assigns,  in  trust  for  the  purposes 
above  mentioned : — Held,  that  A  and  B  took  an 
equitable  estate  in  fee  in  the  lands  in  the  county  of 
Kent.  Lord  Torrington  v.  Bowwxm,  22  Law  J. 
Rep.  (n.s.)  Chanc.  236. 

A  testator  gave  to  his  wife  all  his  three  houses  or 
tenements,  gardens,  hereditaments  and  premises, 
mth  all  the  appurtenances  thereto  belonging,  to- 
gether with  all  his  household  goods,  &c.  of  every 
kind  whatsoever  for  her  use  and  benefit  for  life ;  and 
after  her  decease  he  gave  all  the  aforesaid  houses, 
&c.  and  all  property  whatever  that  should  be  re- 
maining after  his  wife's  decease  unto  and  equally 
between  his  children : — Held,  that  the  children  took 
a  fee  simple,  and  not  a  life  estate  only,  in  the  real 
property,  under  the  last  clause  in  the  will.  Footner 
V.  Cooper,  23  Law  J.  Rep.  (n.s.)  Chanc.  229;  2 
Drew.  7. 

The  29th  section  of  the  Statute  of  Wills  has  no 
application  to  cases  in  which  the  words  "  dying  with- 
out issue  "  are  combined  with  other  words,  such  as 
"  dying  under  twenty-one,"  which  additional  words 
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upon  the  authority  of  decided  eases  modify  their 
meaning.     Morris  v.  Morris,  17  Beav.  198. 

A  testator  devised  an  estate  in  fee  to  his  son,  but 
if  he  should  die  under  twenty-one  over.  By  a  codi- 
cil he  limited  the  estate  over  in  the  event  of  the  son 
dying  without  issue  "or"  under  twenty-one: — -Held, 
that  "or  "  must  be  read  "  and,"  and  that  the  execu- 
tory devise  overtook  effect  only  on  the  happening  of 
both  events,  and  consequently  that  A  on  attaining 
twenty-one  had  an  absolute  estate  in  fee  simple. 
Ibid.  ■ 

A  devise  to  trustees  and  their  heirs, — Held,  to 
confer  an  estate  co-extensive  only  with  the  trusts 
they  had  to  perform.  Ward  v.  Burbury,  18  Beav. 
190. 

Devise  of  freeholds  to  trustees  and  their  heirs, 
upon  trust  to  receive  the  rents,  and  pay  them  to 
E  W,  a  feme  covert,  for  her  separate  use,  and  after 
her  death  upon  trust,  to  sell  and  divide  among  her 
children,  and  in  default  to  apply  the  rents  towards 
the  education  of  J  "W  until  he  attained  twenty-one; 
and  (continued  the  testator) "  when  J  Wshall  so  have 
attained  twenty-one,  I  devise  to  him  and  his  heirs  all 
my  real  and  personal  estate": — Held,  on  the  death 
of  E  W  without  issue,  that  J  W  took  the  legal  estate 
in  fee.     Ibid. 

Devise  of  "my  property  in  houses,  &c.  at  G," 

Held,  (independently  of  the  Wills  Act)  to  pass  the 
fee.     BentUy  v.  Oldfield,  19  Beav.  225. 

A  testator,  in  the  first  instance  (as  was  held),  de- 
vised freeholds  to  his  three  daughters  equally  in  fee; 
and  he  further  willed  the  several  shares  of  his  three 
daughters,  as  before  mentioned,  to  have  the  interest 
for  their  own  use  during  their  natural  lives,  and  after- 
wards devised  equally  among  their  children,  and  for 

want  of  children  to  go  to  their  husbands,  if  living: 

Held,  that  the  daughters  took  an  estate  for  life,  and 
in  default  of  children  their  husbands,  if  living,  took 
the  fee.     Ibid. 

Devise  to  A  for  life  ;  remainder  to  all  and  every 
the  children  of  her  body,  their  heirs  and  assigns,  as 
tenants  in  common  ;  but  in  case  A  should  die  with- 
out leaving  any  issue  of  her  body,  then  over.  A  had 
two  children,  both  of  whom  died  before  her;  one 
died  leaving  a  child  who  survived  A  ;  the  other  died 
without  issue : — Held,  that  the  word  leaviny  meant 
hamng,  and  that  the  two  children  of  A  took  vested 
interests  as  tenants  in  common  in  fee.  Ex  parte 
Hooper,  1  Drew.  264. 

Devise  by  the  testator  to  his  three  daughters  of 
real  estate,  with  the  appurtenances,  to  hold  the  same 
in  joint  tenancy  for  their  own  sole  use  and  benefit  in 
succession,  and  not  subject  to  the  debts  or  controul 
of  their  husbands,  the  same  not  to  be  sold  or  dis- 
posed of,  but  held  in  succession  by  his  three  daugh- 
ters, with  right  of  survivorship: — Held,  that  the 
daughters  took  as  joint  tenants  in  fee.  Wlsden  v. 
Wisden,  2  Sm.  &  G.  396. 

A  testator  by  his  will  dated  in  1819  devised  his 
freehold  estate  as  follows :  "  To  my  daughter  Hen- 
rietta I  bequeath  the  house  I  live  in,  being  No.  11," 
&c.,  "  to  my  daughter  Martha  I  bequeath  my  house 
Ko.  10,"  &c.,  "but  it  is  my  will  that  the  same  be 
placed  in  trust,  and  that  they  shall  only  receive  the 
rent  during  their  life.  In  case  of  Henrietta's  death 
without  leaving  behind  her  more  than  one  child,  then 
the  said  house  No.  11  shall  revert  to  my  son  David, 
son  John,  and  daughter  Mariha  in  equal  shares;  but 


if  she  leaves  more  than  one  (be  it  one,  two,  or  more) 
they  shall  all  share  alike  the  said  property  left  to 
their  mother;  but  suppose  that  none  of  them  live  to 
twenty-one  years  of  age,  the  said  property  shall 
revert  to  David,  John  and  Martha  as  before  men- 
tioned." Henrietta  survived  the  testator,  and  died 
leaving  two  children,  of  whom  one  lived  to  attain 
the  age  of  twenty-one  years,  and  the  other  died 
under  that  age : — Held,  that  the  two  children  of 
Henrietta  took  an  estate  in  fee  simple  in  possession 
in  the  house  No.  11.  Burhe  v.  Annk,  11  Hare, 
232. 

(e)  Estate  Tail. 

A  testator  devised  estates  to  trustees  and  their 
heirs,  to  the  use  of  C  E  for  life,  to  and  for  her  sole 
and  separate  use,  and  independent  of  any  husband 
whom  she  might  marry,  and  her  receipt  (notwith- 
standing her  coverture)  to  be  a  good  discliarge  for 
the  rents,  &c.  thereof,  with  remainder  to  the  same 
trustees  to  preserve  contingent  remainders,  wjth  re- 
mainder "  to  the  use  of  the  heirs  male  of  the  body 
of  C  E  lawfully  to  be  begotten  who  shall  live  to 
attain  the  age  of  twenty-one  years,  and  to  his  heirs 
and  assigns  for  ever,  but  in  default  of  such  heirs 
male,  or  there  being  such  he  or  they  should  die 
before  he  or  either  of  them  should  attain  the  age  of 
twenty-one  years  without  lawful  issue,"  then  to  the 
use  of  M  E  for  life,  precisely  in  the  same  form,  and 

with  exactly  similar  remainders: Held,  that  if  the 

trustees  took  the  legal  estate  at  all,  they  took  it 
through  the  devise  to  C  E  and  the  heirs  male  of 
her  body,  in  order  to  protect  the  interests  of  M  E. 
Toller  v.  Altwood,  20  Law  J.  Hep.  (n.s.)  Q.B.  40- 
IS  Q.B.  Hep.  929. 

Held,  also,  that  the  words  "  heirs  male  of  the 
body  of  C  E  "  must  have  their  technical  meaning, 
and  that  the  words  of  description  "  who  shall  live  to 
attain  the  age  of  twenty-one  years"  must  be  rejected 
as  inconsistent  with  the  general  intention  of  the 
testator,  and  that  consequently  C  E  took  an  estate 
in  tail  male.     Ibid. 

Formedon  in  the  descender.  The  count  stated 
that  A,  being  seised  in  fee  of  certain  lands,  devised 
them  to  his  son  B,  the  father  of  the  demandant,  and 
the  heirs  of  B's  body;  that  B  died  within  twenty 
years  of  suing  out  the  writ,  leaving  the  demandant 
his  heir.  Pleas,  that  A  did  not  devise  modo  etformd, 
and  that  the  right,  title  and  cause  of  action  did  not 
first  descend  and  accrue  within  twenty  years  before 
suing  out  the  writ.  Issue  was  joined  on  these  plea«. 
A  third  plea  stated  that  more  than  twenty  years 
before  the  suit,  to  wit,  in  January  1798,  B  discon- 
tinued the  possession  of  the  tenements  and  the 
receipt  of  profits  therefrom.  Replication,  that  in 
January  1738  B  enfeoffed  R  in  fee  of  the  tenements 
and  never  afterwards  was  possessed  of  the  tenements 
or  received  the  profits.  Demurrer.  A,  by  his  will, 
devised  real  and  personal  property  to  his  executors 
and  their  heirs,  to  sell  by  auction  to  pay  debts,  &c., 
and  stated  that  in  case  it  should  happen  that  upon 
sale  of  this  property  the  same  should  be  insufficient 
for  the  payment  of  his  debts,  then  he  gave  and  de- 
vised all  his  other  lands  to  the  same  executors  and 
their  heirs,  to  be  by  them  sold  until  the  debts  should 
be  paid,  and  the  residue  he  directed  to  be  divided 
equally  among  all  his  children  ;  and  he  added  a 
proviso,  that  in  case  the  first  devised  property  should 
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be  Bufficient  to  pay  all  his  debts  as  aforesaid,  then 
he  gave  and  devised  to  his  son  B  his  dwelling-house, 
&c  for  his  natural  life,  and  after  his  death  to  the 
issue  of  his  body  lawfully  begotten,  if  more  than 
one,  equally  among  them.  A  died  in  1 797.  B  took 
possession  of  the  house,  &c.,  and  in  1798  enfeoffed 
R  in  fee  of  the  premises  and  died  in  April  1831. 
The  writ  of  formedon  was  sued  out  in  March  1853 : 
— Held,  that  the  action  was  not  barred  by  the  statute 
3  &  4  Will.  4.  c.  27,  as  the  time  of  limitation  ran 
only  from  the  death  of  B  and  not  from  1798,  when 
B  ceased  to  receive  the  profits,  as  B's  right  to  enter 
and  receive  them  had  not  been  barred  by  a  neglect 
to  enter,  but  because  he  could  not  enter  against  his 
his  own  feoifment.  Rimmgtonv.  Oamnon  (in  error), 
22  Law  J.  Rep.  (n.s.)  C.P.  153;  12Com.B.  Rep.  18. 

Held,  further,  that  the  limitation  in  the  will  to  B 
for  life  and  the  issue  of  his  body,  gave  B  an  estate 
tail;  that  that  limitation  was  not  too  remote  to  be 
valid,  though  it  depended  upon  the  contingency 
whether  the  firstly-devised  property  was  sufficient, 
and  ascertained  by  a  sale  to  be  sufficient,  to  pay  the 
testator's  debts,  as  it  was  to  be  presumed  that  such 
sale  would  be  made  and  sufficiency  or  insufficiency 
ascertained  within  a  year  after  the  testator's  death. 
Ibid. 

Held,  also,  that  as  the  devise  to  B  was  dependent 
on  the  condition  precedent  of  the  sufficiency  of  the 
firstly-devised  property  to  pay  the  debts,  the  evidence 
did  not  support  the  allegation  in  the  count  of  an 
absolute  devise  to  B  and  .the  heirs  of  his  body.  Ibid. 

A  testator,  by  his  will,  dated  in  1789,  devised  real 
estate  to  his  wife  and  granddaughter,  during  their 
natural  lives;  and  in  case  his  wife  should  marry 
again,  he  gave  the  whole  of  the  said  real  estate  to 
her  during  her  life;  and  if  his  granddaughter  should 
die  leaving  issue,  then  the  testator  gave  unto  her  said 
issue,  after  the  death  of  his  wife  and  sister,  all  his 
freehold  and  copyhold  lands,  to  be  distributed  be- 
tween them,  share  and  share  alike,  as  three  gentle- 
men, learned  in  the  law,  or  the  major  part  of  them, 
should  affix  the  same;  but  in  case  his  granddaughter 
should  die  leaving  no  issue,  and  after  the  death  of 
his  wife,  the  testator  gave  the  same  over.  The 
testator's  widow  married  again,  and  the  grand- 
daughter survived  her  and  the  sister  of  the  testator : 
— Held,  that  the  granddaughter  took  an  estate  tail. 
Kavanagh  v.  Morlcmd,  23  Law  J.  Rep.(N.s.)Chanc. 
41 ;  Kay,  16. 

A  testatrix  devised  all  her  real  estate  to  trustees 
upon  trust  for  three  persons  for  life,  with  remainder 
to  their  issue  in  tail,  "and  for  default  of  such  issue 
then  upon  trust  for  the  right  heirs  of  her  grand- 
father, deceased,  by  Mary  his  second  wife,  also  de- 
ceased, for  ever"  : Held,  that  the  ultimate  limita- 
tion created  an  estate  in  tail  special  and  not  a  fee 
simple.  Wright  v.  Vernon,  23  Law  J.  Rep.  (n.s.) 
Chanc.  881;  2  Drew.  439. 

A  testator  devised  his  real  estates  to  G  H  A,  his 
eldest  son,  for  ninety-nine  years,  in  case  he  should 
so  long  live,  and  subject  thereto  to  trustees  during 
the  life  of  his  son  to  support  contingent  remainders; 
and  from  and  after  the  determination  of  the  said 
estates  to  the  heirs  of  the  body  of  his  said  son,  with 
divers  remainders  over.  By  a  codicil,  after  con- 
firming his  will,  he  devised  all  his  freehold  and  copy- 
hold estates  unto  four  trustees,  in  trust  to  convey 
unto  the  trustees  of  his  marriage  settlement  so  much 
Digest,  1850—1855. 


of  the  said  estates  as,  with  the  provision  in  the  said 
settlement,  would  make  up  his  wife's  jointure  to 
]  ,200i.  a  year,  and  in  trust  for  the  payment  of  debts. 
G  H  A  executed  a  disentailing  deed,  and  died, 
leaving  a  daughter,  and  having  by  his  will  devised 
the  estates  to  H  A : — Held,  upon  appeal,  confirming 
the  decision  below,  that  the  rule  in  Shelley's  case 
did  not  apply  as  to  the  limitations  of  the  will,  and 
that  the  only  effect  of  the  codicil  was  to  give  the 
legal  estate  to  the  trustees  therein  named,  in  trust, 
after  fulfilling  the  limited  purposes  of  their  trust,  to 
transfer  the  estate  in  the  same  course  of  enjoyment 
as  it  would  have  gone  in  under  the  will  in  the 
absence  of  the  codicil;  and  that  the  plaintiff,  as  heir 
of  the  daughter  of  G  H  A,  was  entitled  as  tenant  in 
tail.  Ooape  v.  Arnold  and  Arrwld  v.  Coape,  24  Law 
J.  Rep.  (n.s.)  Chanc.  673;  4  De  Gex,  M.  &  G. 
574:  affirming  2  Sm.  &  G.  311. 

Devise  of  real  estates  upon  trust  to  pay  the  rents 
and  profits  unto  or  to  the  use  of  R  L  and  his  assigns 
for  his  life,  and  from  and  after  his  decease  unto  the 
first  and  other  sons  of  R  L,  and  in  default  of  such 
issue  in  trust  for  the  first  and  other  daughters  of 
R  L,  and  in  default  of  such  issue  in  trust  to  pay  the 
rents  and  profits  as  therein  mentioned,  and  an  ulti- 
mate remainder  over: — Held,  that  R  L  did  not  take 
an  estate  tail  in  the  devised  premises,  nor  an  estate 
for  life  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  nor  an  estate'  for  life  with  re- 
mainder to  his  first  son  in  fee.  Bridget  v.  Eamaey, 
10  Hare,  320. 

(/)  Estate  for  Life. 

Where  an  estate  for  life  is  given  by  clear  words, 
the  mere  imposition  of  a  charge  on  the  tenant  for 
life  will  not  have  the  effect  of  enlarging  the  estate. 
Ea^  V.  Twyford,  4  H.L.  Cas.  517. 

A  testator,  by  a  will  written  on  the  pages  of  a 
small  note-book,  divided  his  property  into  three 
classes,  marked  No.  1,  No.  2,  No.  3.  He  devised 
these  classes  of  property  to  persons  designated  by 
letters.  The  order  of  "  succession"  was  marked  in 
one  page  (54)  of  his  will.  This  page  contained  the 
words  "  The  eldest  and  other  sons  to  inherit  before 
the  next  letter."  The  persons  designated  by  the 
letters  were  all  named  in  a  card,  which  was  referred 
to  in  the  will,  and  which  card  was  with  the  will  ad- 
mitted to  probate.  K  was  the  testator's  wife,  to 
whom  was  given  an  estate  for  life  in  all  the  classes  of 
the  property.  The  will  required  implicit  obedience  to 
certain  orders  of  the  testator  on  the  part  of  "the  in- 
dividual first  to  inherit  after  K ;"'  and  if  not,  "the 
property  aforesaid  set  down  and  particularized  in 
No.  1  to  go  to  M,  if  not  to  L,  and  afterwards  to  his 
eldest  lawfully  begotten  son,  &c."  There  were  similar 
expressions  with  regard  to  N  and  0.  The  card  shewed 
that  these  two  letters  were  intended  for  the  eldest 
sons  of  two  nephews,  but  who  were  then  unborn. 
The  property  No.  1  consisted  of  very  large  sums  in 
stock,  which  the  executors  of  the  will  were  to  invest 
in  the  purchase  of  real  estate;  and  in  page  54  L  was 
named  as  the  person  to  take  No.  1  after  the  life 
estate  of  K.  A  grandson  was  "  to  inherit  before  the 
nSxt-named  in  the  entail  or  any  one  of  his  sons." 
Class  No.  2  consisted  of  a  small  estate  in  land,  and  by 
page  54,  0  was,  as  to  that,  to  succeed  to  K,  and  the 
estate  there  given  to  O  was  expressly  a  life  estate, 
with  remainder  to  his  eldest  and  other  sons  in  tail 
2L 
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male;  and  it  was  there  also  said  "a  grandson  legiti- 
mate shall  inherit  before  a  younger  son."  Class 
No.  3  consisted  of  certain  estates  in  Suffolk;  the 
"  succession"  there  was  (page  54)  "  first  to  K  and 
then  to  M,"  and  the  devise  (page  i7)  was  "  first  to 
K  and  then  to  M,  and  afterwards  to  his  eldest  legiti- 
mate son,  and  then  to  his  other  legitimate  sons  in 
order  of  primogeniture,  provided,  but  not  else,  the 
eldest  have  no  issue  male;  if  he  have,  it  will  go  to 
him,  and  so  on  to  the  other  sons  in  like  manner. 
After  the  decease  of  K,  I  repeat,  I  bequeath  all  the 
property  aforesaid  to  M  and  his  heirs  male,  in  the 
manner  aforesaid,  as  in  the  case  of  L,  &c.,  at  page  2, 
and  I  mean  and  order  that  this  mode  shall  prevail 
throughout  the  whole  entail,  under  precisely  the  same 
injunctions ;" — Held  that,  reading  all  the  parts  of  the 
will  together,  L  only  took  a  life  estate  in  No.  1,  with 
remainder  to  his  eldest  and  other  sons  in  tail  male. 
Ibid. 

Held,  also,  that  this  was  not  an  executory  trust. 
Ibid. 

The  Court  of  Exchequer,  on  an  information  filed 
by  the  "Attorney  General  for  legacy  duty,  had  held 
that  L  took  an  estate  tail.  On  a  bill  to  carry  into 
effect  the  trusts  of  the  will,  the  Vice  Chancellor  held 
that  L  took  a  life  estate  only.  The  Vice  Chancel- 
lor's decision  was  affirmed ;  but  as  the  testator  had 
himself  created  the  difficulty,  the  costs  were  ordered 
to  come  out  of  the  estate.     Ibid. 

Meaning  of  words  "son,"  and  "grandson,"  and 
"  inherit."    Ibid. 

A  testator,  before  the  passing  of  the  Wills  Act, 
gave  "all  that  his  copyhold  estate,  called  M,"  to  hia 
niece  Sally,  the  wife  of  H  T  for  life,  charged  with 
an  annuity  to  his  brother ;  and  after  the  decease  of 
his  said  niece,  he  gave  and  devised  "  the  same  copy- 
Jiold  hereditaments"  equally  between  all  her  children, 
share  and  share  alike;  but  if  his  said  niece  should  die 
in  the  lifetime  of  her  said  husband,  without  leaving 
any  children,  then  he  gave  "  all  and  singular  his  said 
copyhold  hereditaments"  to  his  nephew  J  S  in  fee. 
By  a  subsequent  clause,  he  devised  "  all  and  every 
his  other  copyhold  messuages,"  &c.  to  his  niece  Ann 
in  fee,  charged  with  an  annuity  to  his  wife;  and  there 
was  a  residuary  devise  of  all  his  real  estates  not 
otherwise  disposed  of  to  the  plaintiff  in  fee.  H  T 
died  in  the  hfetime  of  Sally,  who  had  no  issue  by 
H  T,  whom  she  survived,  and  married  again  and  had 
issue  and  survived  her  second  husband ;  consequently, 
the  gift  over  to  J  S  failed : — Held,  that  under  the 
devise  to  the  children  of  Sally,  an  estate  for  life  only 
piissed  in  the  copyhold  called  M,  and  that  the  remain- 
der upon  that  estate  passed  under  the  residuary  devise 
to  the  plaintiff,  and  not  to  Ann.  VicJc  v.  Sueter, 
23  Law  J.  Rep.  (n.s.)  Q.B.  212;  3  E.  &  B.  219. 

A  testator  devised  real  property  to  A  for  life,  and 
after  his  decease  to  the  first  son  of  the  body  of  A  for 
life,  and  after  the  decease  of  the  last-mentioned  first 
son  of  A,  to  the  first  son  of  the  body  of  such  last- 
mentioned  son,  with  remainder  to  the  second,  third 
and  all  other  sons  of  the  body  of  such  last-mentioned 
son  for  ever,  the  elder  being  always  preferred  to  the 
younger;  and  in  default  of  £ill  such  issue,  the  estate 
to  go  and  descend  to  the  testator's  own  right  heirs 
for  ever.  At  the  date  of  the  will  A  had  two  sons 
and  two  daughters  living : — Held,  that  A's  first  son 
took  only  an  estate  for  life,  with  remainder  in  tail  to 
his  first  and  other  sons,  with  an  ultimate  reversion  to 


the  right  heirs  of  the  testator.  Kershaw  v.  Kershaw, 
23  Law  J.  Rep.  (h.s.)  Q.B.  353;  3  E.  &  B.  845. 

A  testator  devised  and  bequeathed  to  his  wife, 
during  her  life,  the  interest  or  rent  of  his  house,  to- 
gether with  all  his  other  goods  and  effects  whatso- 
ever; and  after  the  death  of  his  wife  he  gave  and 
bequeathed  the  said  house,  together  with  all  his  other 
goods  and  effects  whatsoever,  to  his  four  children,  to 
be  equally  divided  between  them : — Held,  that  the 
children  took  an  estate  for  life  only  in  the  house. 
Harding  v.  Boberts,  24  Law  J.  Rep.  (n.s.)  Exch. 
194;  10  Exch.  Rep.  819. 

A  gift  by  will  (before  the  Wills  Act)  to  two  per' 
sons  whom  the  testatrix  constituted  her  sole  execu- 
tors, of  all  and  singular  her  lands,  messuages,  and 
tenements,  with  all  her  goods  and  chattels  by  them 
freely  to  be  possessed  and  enjoyed,  the  executors  to 
pay  a  legatee  the  sum  of  20i,  passed  only  a  life  in- 
terest in  the  real  estate  of  the  testatrix.  Bromitt  v. 
Moor,  22  Law  J.  Rep.  (h.s.)  Chanc.  129;  9  Hare, 
374. 

A  testator  directed  that  two  of  his  sons,  if  they 
desired  it,  should  have  the  joint  use  and  occupation 
of  his  marsh  lands  for  their  lives :  this  was  accom- 
panied by  directions  that  the  stock  and  crops  should 
be  valued  to  and  taken  by  them,  and  that  the  lands 
should  be  forfeited  in  the  event  of  improper  tillage; 
but  was  unaccompanied  by  any  gift  over  in  case  they 
did  not  use  or  occupy  the  lands; — Held,  that  the 
two  sons  took  estates  for  life;  that  they  were  not 
obliged  personally  to  use  or  occupy  the  lands,  and 
that  no  condition  to  that  effect  was  either  expressed 
or  implied.  Rabbeth  v.  Squire,  24  Law  J.  Rep.  (n.s.) 
Chanc.  203;  19  Beav.  70. 

A  devise  to  S  M  for  life,  remainder  to  the  child 
and  children  of  her  body  and  the  heirs  of  their  re- 
spective bodies,  and  in  default  of  such  issue,  Sec- 
Held,  that  the  children  of  S  M  took  estates  for  life, 
as  joint  tenants,  with  several  inheritances  in  tail. 
In  re  (he  Tiverton  Market  Act,  ex  parte  Tanner,  24 
Law  J.  Rep.  (n.s.)  Chanc.  6S7;  20  Beav.  374. 

A  testator  seised  of  property  in  fee  devised  it  (by 
description)  with  all  outbuildings,  &c.,  according  to 
the  tenour  of  the  testator's  deeds,  without  any  super- 
added words  of  inheritance.  The  Statute  of  Wills 
being  inapplicable, — Held,  that  the  devisees  took 
life  estates  only.     Sturgis  v.  Dunn,  19  Beav.  135. 

There  were  two  devises  of  the  same  property  to 
children  in  two  different  events: — Held,  that  the 
terms  of  the  second  devise  could  not  by  construction 
be  introduced  into  the  first  so  as  to  extend  the  estate 
thereby  given.     Ibid. 

A  testator  devised  freeholds  in  terms  which  gave 
life  estates  to  his  children  equally,  and  such  chil- 
dren of  such  children  as  might  be  dead,  who  were 
to  take  their  parents'  share  only : — Held,  that  the 
life  estate  of  the  children  were  not  enlarged  by  the 
substituted  gift.     Ibid. 

Bequest  of  leaseholds  to  A  for  life,  and  after  her 
decease  to  the  issue  of  her  body;  and  in  case  of  her 

dying  leaving  no  issue,  then  over: Held,  by  the 

Master  of  the  Rolls,  on  the  authority  of /«  re  Wynch's 
Trust,  that  A  took  an  estate  for  life  only.  Goldney 
V.  CraU,  19  Beav.  338. 

(g)   Vested  or  Contingent  Estate. 
On  the  8th  of  February  1788  Richard  Bancks,  by 
his  will,  devised  five  houses,  of  which  he  was  seised  in 
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fee,  to  Elizabeth  his  wife,  for  life,  and  after  her  death 
he  devised  two  of  these  houses  to  his  daughter  Ellen, 
the  wife  of  Gr.  Fleming,  for  her  separate  use,  with 
power  to  dispose  of  the  same  at  her  death  amongst 
her  children;  and  after  the  death  of  his  wife  EUza- 
beth  he  devised  the  other  three  houses  to  Ellen 
Bancks,  for  her  sole  use,  with  power  to  dispose  of  the 
same  to  and  among  her  lawful  issue  her  surviving, 
and  their  heirs  for  ever,  as  she  should  think  fit.  His 
will  further  provided,  that  if  either  Ellen  Fleming  or 
Ellen  Bancks  should  die  without  issue  living  at  the 
time  of  their  respective  deaths,  the  survivor  should 
have  that  which  was  thereinbefore  given  to  the  de- 
ceased party  for  her  own  use,  and  if  both  should  die 
without  issue  them  surviving,  the  testator  gave  all 
the  property  in  equal  shares  amongst  his  brothers, 
sister  and  others.  The  testator  died  in  1788,  and 
Elizabeth  Bancks,  his  wife,  entered  into  possession 
of  the  five  dwelling-houses,  and  enjoyed  the  same  up 
to  her.  death  in  1810.  In  1798,  Ellen  Fleming  in- 
termarried with  John  OUerton,  the  defendant,  and 
died  in  1848,  without  issue.  On  the  death  of  Eliza- 
beth Bancks,  the  plaintiff  and  the  defendant,  in  right 
of  his  wife,  respectively  entered  into  possession  of 
their  respective  shares  of  the  said  hereditaments.  By 
indenture  dated  the  12th  of  May  1843,  and  made  be- 
tween the  defendant  and  his  wife  Ellen  of  the  first 
part,  J  C  of  the  second  part,  John  Lord  and  William 
Ackerley  of  the  third  part,  after  reciting  the  facts, 
and  that  the  said  Ellen  OUerton  was  the  testator's 
heiress-at-law,  and  that  the  said  John  OUerton  and 
Ellen  his  wife  were  indebted  to  the  said  John  Lord 
and  William  Ackerley  for  money  lent,  it  was  wit- 
nessed that  the  said  John  Olleiton  and  Ellen  his  wife, 
in  consideration  of  the  money  so  lent,  and  of  10s. 
paid  to  them  by  J  C,  the  said  Ellen  OUerton  joining 
therein,  as  well  to  release  and  convey  the  said  here- 
ditaments firstly  and  secondly  thereinafter  described, 
as  to  release  and  extinguish  every  right  and  title  to 
dower  which  she  might  have  with  or  out  of  the  said 
hereditaments  and  premises  thirdly  thereinafter  de- 
scribed, and  to  the  intent  that  the  then  reciting  in- 
denture might  operate  and  take  effect  by  force  or 
under  the  act  for  rendering  a  release  as  effectual  for 
the  conveyance  of  freehold  estates  as  a  lease  and  re- 
lease by  the  same  parties,  did  grant,  bargain  and  sell, 

release  and  convey  to  the  said  J  C  and  his  heirs 

firstly,  those  two  dwelling-houses  and  premises  by  the 
said  will  devised  to  the  said  Ellen  Fleming,  now 
OUerton;  and,  secondly,  all  those  three  dwelling- 
houses  and  premises  by  the  said  will  devised  to  Ellen 
Bancks,  and  all  other  lands,  &c.  which  the  said  EUen 
OUerton  was  entitled  to  as  heiress-at-law  of  the  said 
testator,  subject  as  to  the  premises  secondly  described, 
to  the  Ufe  estate  of  the  said  Ellen  Bancks,  to  the  said 
J  C  and  his  heirs,  to  the  use  of  the  said  John  Lord 
and  William  Ackerley,  for  1,000  years  upon  certain- 
trusts,  and  after  that  term  to  such  uses  as  John  OUer- 
ton and  Ellen  his  wife  should  by  deed  in  writing  ap- 
point, and  in  default  of  any  such  appointment  to  the 
use  of  the  survivor  of  them  as  he  or  she  might  ap- 
point by  deed  or  direct  by  will,  and  in  the  mean  time 
to  the  use  of  John  OUerton  and  Ellen  his  wife  during 
their  joint  lives,  and  the  survivor  of  them,  their  heirs 
and  assigns;  and  it  was  in  the  said  indenture  declared 
that  the  said  term  of  1,000  years  was  so  limited  to 
the  said  John  Lord  and  William  Ackerley  for  the 
purpose  of  securing  the  repayment  of  the  said  loan 


with  interest.  Ellen  OUerton  died  without  having 
joined  with  her  husband  in  making  any  appointment 
under  this  settlement : — Held,  that  the  circumstance 
of  the  remainder  devolving  on  Ellen  OUerton  as 
heiress-at-law,  at  the  same  time  that  her  life  estate 
took  effect  under  the  will  by  the  death  of  the  testator, 
did  not  operate  as  a  merger  of  the  life  estate  so  as  to 
bar  the  contingent  remainder.  But  held  also,  that  the 
above  deed,  if  duly  executed  by  Ellen  OUerton,  so  as 
to  pass  her  interest  in  possession  and  reversion,  ope- 
rated to  destroy  the  contingent  remainder;  for  the 
union  of  the  two  estates  was  necessary  to  raise  the 
uses  limited  by  the  deed,  and  the  life  estate  was 
therefore  merged  in  the  reversion  in  fee.  Bomcks  v. 
OlleHon,  23  Law  J.  Rep.  (n.s.)  Exch.  285;  10  Exch. 
Rep.  168. 

Testator  devised  an  estate  to  his  grandson  M  H 
for  life,  with  remainder  to  all  the  children,  both  sons 
and  daughters  of  M  H,  if  more  than  one,  as  tenants 
in  common,  and  their  heirs  for  ever,  and  for  default 
of  such  issue  to  all  the  children  both  sons  and  daugh- 
ters of  the  brothers  and  sister  of  the  testator,  as  ten- 
ants in  common,  and  their  heirs  for  ever.  The  will 
then  contained  a  precisely  similar  limitation  of  an- 
other estate  to  testator's  only  other  grandson,  W  H 
H.  Then  followed  a  proviso,  "  provided  always  and 
my  will  and  mind  expressly  is,  that  in  case  either  of 
my  said  grandsons  shall  happen  to  die  without  issue 
of  their  bodies  lawfully  begotten,  my  said  trustees 
shall  stand  seised  of  the  same  hereditaments  and  estates 
hereinbefore  devised  for  the  benefit  of  such  grandson 
so  dying,  to,  for,  and  upon  the  like  uses  and  trusts  as 
they  shall  stand  seised  of  the  hereditaments  and 
estates  before  devised  for  the  benefit  of  such  survi- 
vor." M  H,  on  the  death  of  the  testator,  took  pos- 
session of  the  estates  devised  to  him,  and  afterwards 
had  issue  one  only  child,  E  H  H,  who  died  an  infant 
in  the  lifetime  of  its  father.  M  H  died  leaving  chil- 
dren of  the  brothers  and  sister  of  the  testator  still 
Uving.  W  H  H  died  without  having  had  children 
in  the  lifetime  of  M  H.  The  principal  defendant 
was  the  heir-at-law  of  the  infant  E  H  H  : — Held, 
that,  under  the  first  limitation  in  the  will,  M  H  took 
a  life  estate  with  a  contingent  remainder  in  fee  to  his 
child  and  children  unborn,  which  vested  in  such  child 
E  H  H  immediately  on  her  birth ;  that  the  words  in 
that  limitation  "  for  default  of  such  issue"  were  to  be 
construed  as  meaning  "  for  default  of  such  children  of 
M  H" ;  that  the  words  in  the  proviso  "  in  case  either 
of  my  grandsons  shall  happen  to  die  without  issue  of 
their  bodies  lawfully  begotten,"  did  not  vary  the 
effect  of  the  previous  limitation  as  to  the  meaning  of 
the  expression  "  such  issue":  but  that  the  whole  ob- 
ject and  effect  of  the  proviso  was  to  interpose  a  con- 
tingent remainder  to  each  grandson  and  his  children 
between  the  life  estate  of  the  other,  and  the  devise 
over  to  the  nephews  and  nieces  of  the  testator.  Fos- 
ter V.  Rapes  (in  error),  24  Law  J.  Rep.  (n.s.)  Q.B. 
161 ;  4  E.  &  B.  717 :  affirming  the  judgment  below, 
22  Law  J.  Rep.  (n.s.)  CI.B.  329;  2  E.  &  B.  27. 

A  testatrix  devised  to  T  for  life,  and  at  his  death 
to  his  second  son  on  his  attaining  twenty-one,  but  in 
default  of  there  being  a  second  son  of  T,  to  the  second 
son  of  C  on  attaining  twenty-one.  After  her  death, 
T  had  sons,  the  second  of  whom,  G,  died  before  be 
attained  twenty-one  years.  T  died  intestate : — Held, 
that  G  did  not  take  in  fee  with  an  executory  devise 
over,  but  took  a  contingent  remainder,  and  that  the 
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contingency  of  G's  attaining  twenty-one  years  not 
having  happened  at  the  death  of  T,  the  limitation 
over  failed,  and  the  heir-at-law  was  entitled.  Con- 
firming Fesiing  v.  Allen  and  Doe  d.  Hew  v.  Lucraft 
Alexander  v.  Alexander,  24  Law  J.  Rep.  (s.s.)  C.P. 
150;  16  Com.  B.  Rep.  59. 

A  testatrix  devised  a  farm  in  trust  for  E  K  for  life, 
and  "  declared  that  if  E  K  should  marry"  then  she 
gave  the  farm  to  J  W  for  life.  &c.     E  K  did  not 

marry  : Held,  that  the  gift  to  J  W,  &c.  was  vested 

independent  of  E  K's  marrying  again.  Meeds  v. 
Wood,  19  Beav.  215. 

Estates  H  and  S  were  devised  to  trustees  upon  trust 
for  R  W  and  the  heirs  of  his  body,  but  in  case  he 
should  die  under  the  age  of  twenty-one  and  without 
issue,  as  to  estate  H  for  A  W  and  the  heirs  of  her 
body,  but  in  case  she  should  die  under  the  age  of 
twenty-one  and  without  issue,  upon  such  and  the  same 
trusts  as  were  thereinafter  declared  concerning 
estate  S;  and  if  R  W  should  die  under  the  age  of 
twenty-one  and  without  issue,  as  to  estate  S  for  the 
testator's  son  and  daughter-in-law  for  their  lives  "  and 
subject  to  the  trusts  hereinbefore  thereof  declared." 
Estate  S  was  ultimately  devised  to  other  persons,  R  W 
and  A  W  both  attained  twenty-one,  but  died  without 
issue : — Held,  approving  the  decision  in  Doe  d.  Jes~ 
sop,  12  East,  288,  as  opposed  to  that  in  Brownaword 
V.  Edwards,  2  Ves.  242,  that  the  double  contingency 
not  having  happened  there  was  an  intestacy  as  to 
estate  H,  but  that  the  ultimate  devise  as  to  estate  S 
took  eifect.  Pearson  v.  RvMer,  3  De  Gex,  M.  &  G. 
398. 

(A)  Absohiie  Gift  of  Personalty. 

A  testatrix,  by  a  will  made  before  1838,  devised  a 
house  and  lands  to  her  granddaughter  M  A,  and 
bequeathed  to  her  200Z.  due  on  a  bond;  and  the  will 
then  proceeded:  "but  in  the  event  of  M  A  dying 
without  having  any  lawful  issue"  the  house  and  lands, 
and  the  said  200/.,  to  revert  to  other  grandchildren: 
— Held,  that  M  A  took  an  estate  tail  and  not  an 
estate  for  life  in  the  realty,  and  the  absolute  property 
in  the  personaltv.  Cole  v.  GohU,  22  Law  J.  Rep. 
(N.S.)  C.P.  148;  13  Com.  B.  Rep.  445. 

(i)  Estate  per  autre  vie. 

M,  being  seised  in  fee,  devised  to  her  daughter  E, 
to  hold  to  E,  "  her  heirs,  executors,  adminstrators  and 
assignsjfor  and  during  the  natural  lives  of '  E,  E's  hus- 
band, and  their  daughter,  and  of  the  survivor;  and,  in 
case  the  three  "should  all  depart  this  life  before  the  ex- 
piration of  thirty-one  years,  to  be  computed  from  the 
day  of  my  decease,  then  to  hold  "  "  unto  the  execu- 
tors, administrators  and  assigns"  of  E,  "  for  and  dur- 
ing the  said  term  of  thirty-one  years,  to  be  computed 
from  the  day  of  my  decease."  "  And  I  do  hereby 
give,  devise  and  bequeath  the  reversion  of  the  afore- 
said messuages,"  &c.  "  to  my  grandson"  W  O  S, 
second  son  of  J  T  S,  "  and  to  the  heirs  male  of  the 
said"  WO  S,  remainder  tii  the  third,  fourth, &o.  sons 
of  J  T  S  successively  in  tail  male,  and,  in  default  of 
such  issue,  to  the  eldest  son  of  J  T  S  in  fee  : — Held, 
that  E  having  died  before  the  other  two  lives  expired, 
her  heir  took  the  land,  as  special  occupant.  Carpen- 
ter V.  Dunsmure,  3  E.  &  B.  918. 

(j)  Executory  Devise. 
Devise  to  E  for  life,  contingent  remainder  to  her 


unborn  children,  as  tenants  in  common  in  fee ;  devise 
over  to  her  brother  and  sisters  for  life,  in  equal  shares, 
with  contingent  remainders  in  fee  to  their  respective 
children  as  to  such  shares.  Then  followed  a  limita- 
tion, "  and  further,  in  case  of  the  death  of  my  said 
son  or  of  either  of  my  said  two  daughters  without  leav- 
ing a  child,  if  a  son  that  shall  live  to  attain  the  age  of 
twenty-three  years,  or  if  a  daughter  who  shall  live 
to  attain  the  age  of  twenty-one  years,"  gift  over  in 
favour  of  the  children  of  the  surviving  brother  and 
sisters.  E  died  without  children.  Afterwards  A,  one 
of  her  sisters,  died  without  having  had  issue;  and  on 
the  death  of  the  latter,  the  lessor  of  the  plaintiff,  a 
child  of  the  brother  of  E,  claimed  a  share  of  the  pro- 
perty of  E  which  had  come  to  A  under  the  limitation 
over  : — Held,  that  the  lessor  of  the  plaintiff  was  not 
entitled  to  recover,  as  the  event  on  which  the  limita- 
tion over  was  to  depend  was  too  remote;  that,  although 
the  event  of  A's  not  leaving  a  child  who  should  live 
to  attain  twenty-three  included  in  it  the  event  which 
had  happened,  of  A^s  not  having  any  child  at  all,  the 
Court  could  not  separate  the  compound  event  into 
two,  and  hold  the  limitation  good  as  a  limitation  over 
in  case  of  A's  not  having  any  children.  Challis  v. 
Doe  d.  Evers  (in  error),  21  Law  J.  Rep.  (n.s.) 
a.B.  227;  18  a.B.  Rep.  231:  reversing  Doe 
d.  Evers  v.  Challis,  20  Law  J.  Rep.  (n.s.)  Q,.G. 
113. 

Atestatorgave  the  residue  of  his  property,  both  real 
and  personal,  to  his  son  Matthew,  his  heirs,  executors, 
administrators  and  assigns,  with  a  proviso  that  in  case 
his  son  Matthew  should  die  without  leaving  any  lawful 
issue  of  his  body,  such  part  of  his  residuary  estate  as 
might  be  in  the  nature  of  freehold  should,  at  his  death, 
be  divided  into  equal  parts,  one  half  part  whereof  he 
gave  to  his  son  Charles  and  the  other  half  to  his 
daughter  Frances: — Held,  that  the  testator's  son 
Matthew  took  an  estate  in  fee  in  the  freeholds,  with 
an  executory  devise  over  to  take  effect  in  the  event 
of  his  dying  without  issue  living  at  the  time  of  his 
death.  Ex  parte  Davies,  in  re  the  Wilts,  So/merset 
and  Weymouth  Rail.  Co.,  21  Law  J.  Rep.  (h.s.) 
Chanc.  135;  2  Sim.  N.S.  114. 

A  testator,  by  his  will,  after  giving  certain  legacies 
and  annuities,  devised  and  bequeathed  real  and  per- 
sonal estate  to  his  wife  and  his  son,  J  V,  during  their 
lives,  and  after  the  death  of  his  wife  to  his  said  son, 
J  V,  and  to  his  heirs  and  assigns  for  ever  ;  and  from 
and  after  the  decease  of  his,  the  testator's,  wife  and 
of  his  said  son,  J  V,  without  issue,  he  gave  and  de- 
vised all  the  residue  of  his  worldly  property,  both 
real  and  personal,  to  be  equally  divided  amongst  the 
then  surviving  legatees,  share  and  share  alike: — 
Held,  that  J  V  took  a  fee  simple,  subject  to  an 
executory  devise  over  in  case  he  should  die  without 
issue  in  the  lifetime  of  any  of  the  legatees.  Green- 
wood V.  Verdmi,  24  Law  J.  Rep.  (n.s.)  Chanc.  65: 
1  Kay  &  J.  74. 

A  testator,  by  his  will,  devised  real  estate  to  W  S, 
and  to  his  heirs  and  assigns  for  ever,  but  in  case  the 
said  W  S  should  die  without  child  or  children  law- 
fully begotten,  he  devised  the  same  to  the  children 
of  II  G,  their  heirs  and  assigns  for  ever,  on  the  de- 
cease of  W  S  : — Held,  that  this  was  a  devise  in  fee 
to  W  S,  with  an  executory  devise  over  in  case  he 
should  die  without  child  or  children.  Parlcer  v. 
fSirlcs,  24  Law  J.  Rtp.  (n.s.)  Chanc.  117;  1  Kay  & 

J.  15a. 
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(D)  Right  of  Pre-emption. 

A  testator  gave  to  his  son  the  option  of  purchas- 
ing an  estate  at  what  to  his  trustees  should  seem  "  a 
iair  and  reasonable  value."  The  trustees  had  a 
valuation  made,  which  amounted  to  1,5002.  The 
valuation  made  at  the  instance  of  the  parties  inter- 
ested in  the  produce  exceeded  that  by  one-third  : 
— Held,  that  the  trustees  having  fixed  what  they 
considered  a  "fair  and  reasonable  value,"  having 
authority  to  do  so,  it  was  incumbent  on  the  plaintiff 
to  shew  that  it  was  fraudulent  in  order  to  prevent 
the  son's  purchasing  at  1,500Z.  Edmonds  v.  Millett, 
20  Beav.  54. 

(E)  Charges. 

[See  Sast  v.  Twyford,  ante,  (C)  (/).] 

E  H,  by  will,  after  charging  all  his  real  and  per- 
sonal estate  with  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  of  a  certain  legacy, 
gave  and  devised  the  rents  and  profits  of  all  his  mes- 
suages, tenements,  farms  and  lands,  except  his  Bala 
houses,  to  A  H  his  wife;  and  by  the  same  will  he 
gave  her  the  whole  of  his  personal  estate,  and  ap- 
pointed her  sole  executrix: — Held,  that  the  Bala 
houses  passed  to  the  heir-at-law  of  E  H,  subject 
in  equity  to  the  charge  of  debts,  and  that  A  H  had 
no  power  to  dispose  of  them  for  the  purpose  of  pay- 
ing the  debts.  Doe  d.  Jones  v.  Hughes,  20  Law  j. 
Bep.  (n.8.)  Excb.  Hi;  6  Exch.  Rep.  223. 

A  testator,  by  his  will,  gave  to  his  daughter  A,  so 
long  as  she  should  continue  unmarried,  all  his  copy- 
hold estates  situate  at  P,  and  also  all  his  live  and 
dead  stock,  furniture,  monies  and  securities  for 
money,  after  payment  of  his  just  debts,  funeral  ex- 
penses, and  the  costs  of  proving  his  will ;  and  de- 
clared that,  if  A  should  be  married  after  his  death, 
or  die  unmarried,  the  whole  of  the  estates,  with  the 
live  and  dead  stock,  furniture  and  goods  whatsoever, 
should  be  sold,  and  the  proceeds  arising  therefrom 
be  divided  between  B,  C  and  D  : — Held,  that  the 
testator  had  charged  his  copyhold  estates  with  the 
payment  of  his  debts.  Moores  v.  Whittle,  22  Law 
J.Rep.  (h.s.)  Chanc.  207. 

A  testator  devised  his  real  estates  to  a  devisee  in 
fee,  charged  with  certain  annuities  or  annual  rent- 
charges  to  two  annuitants  ; — Held,  on  special  case, 
that  the  annuitants  took  the  annuities  for  life ; 
that  the  28th  section  of  the  Wills  Act  (1  Vict.  c.  26.) 
only  applies  to  estates  vested  in,  or  in  the  power  of, 
the  testator,  and  not  to  estates  or  interests  created 
de  novo  by  his  will  ;  and  that  a  purchaser  could  not 
maintain  an  objection  to  the  vendor's  title,  or  refuse 
to  execute  the  contract  for  purchase,  upon  the  ground 
that  the  annuities  were  given  in  fee  and  not  for  lives. 
Nicholla  v.  Hcmhes,  22  Law  J.  Rep.  (h.s.)  Chanc. 
265;  10  Hare,  342. 

A  testator  devised  real  estate  upon  trust  to  raise 
portions,  and,  subject  thereto,  to  his  eldest  son  in  fee. 
The  latter,  on  marriage,  covenanted  to  pay  the  por- 
tions, and  to  convey  the  estate,  discharged  therefrom, 
to  the  use  of  himself  for  life,  remainder  to  the  use 
of  his  wife  for  life,  with  the  ultimate  reversion  to  the 
use  of  himself  in  fee.  He  died  in  the  lifetime  of  his 
wife,  intestate,  and  without  issue,  and  without  having 
paid  off  all  the  portions: — Held,  on  special  case, 
that  the  personal  estate  of  the  testator  was  not  pri- 
marily liable  to  exonerate  the  real  estate  from  pay- 


ment of  the  unpaid  portions :  and  also  that  his 
widow  and  administratrix,  on  payment  by  her,  was 
entitled,  as  against  the  owner  of  the  reversion  in  the 
real  estate  expectant  on  her  decease,  to  have  the 
legacies  kept  on  foot  as  subsidiary  charges  upon  the 
real  estate.  Bcvrham  v.  Clarendon,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1057;  10  Hare,  126. 

A  testator,  by  his  will,  directed  that  his  debts 
should  be  paid  by  his  executrix,  and  then,  after  spe- 
cific devises  of  freehold  and  copyhold  property  to 
A  B,  and  freehold  and  leasehold  property  to  his  wife 
for  life,  and  afterwards  to  A  B,  gave  all  the  rest  and 
residue  of  his  real  and  personal  estate  to  his  wife, 
whom  he  appointed  sole  executrix.  Upon  the  per- 
sonal estate  proving  insufficient  for  the  satisfaction 
of  the  debts,  it  was  held,  that  the  deficiency  was  to 
be  paid,  first,  out  of  the  residuary  real  estate,  and 
then  out  of  the  property  specifically  devised  to  the 
executrix,  before  resorting  to  the  other  property 
specifically  devised.  Harris  v.  Wafkins,  23  Law  J. 
Rep.  (U.S.)  Chanc.  540;  Kay,  438. 

A  testator  gave  certain  real  estate  to  A  B,  subject 
to  a  charge  of  7,000Z.,  which  he  directed  his  execu- 
tors to  raise  by  mortgage  or  sale,  the  same  to  be  ap- 
propriated as  follows,  namely,  l,0OOZ.  to  the  mother 
of  A  B,  1,000/.  to  his  sister,  l,O00i.  to  the  children 
of  his  uncle,  and  the  remaining  4,000t  for  the  pay- 
ment of  a  debt.  The  sister  died  during  the  testator's 
lifetime : — Held,  that  the  above  devise  was  not  a 
devise  minus  the  7,000J.,  but  was  a  de.vise  subject  to 
a  charge  of  that  sum  ;  and,  in  consequence  of  the 
death  of  the  sister,  the  legacy  of  1,000Z.  fell  into  the 
devise  and  belonged  to  A  B.  Swtcliffe  v.  Cole,  24 
Law  J.  Rep.  (n.s.)  Chanc.  486;  3  Drew.  135. 

A  testator  (subject  and  charged  with  the  payment 
of  his  annuities)  devised  his  real  estate  to  trustees,  as 
to  part  for  his  wife  for  life ;  and  then,  in  the  first  place, 
out  of  the  rents  to  pay  the  annuities,  and  subject  to 
the  life  estate  of  his  wife,  and  the  annuities,  to  A  for 
life,  &c.  &c. : — Held,  that  the  real  estates  were  liable 
to  be  sold  for  payment  of  the  arrears  of  the  annui- 
ties.    Pica/rd  v.  Mitchell,  14  Beav.  103. 

A  testator  devised  his  E  estate,  subject  to  debts, 
&c.  to  his  wife  for  life,  with  remainders  over;  and  he 
devised  his  C  estate,  subject  to  his  debts,  &c.  to  his 
wife  absolutely.  He  afterwards  mortgaged  his  E 
estate: — Held,  on  a  deficiency  of  the  personal  estate, 
that  the  estates  E  and  C  ought  to  contribute  rateably 
towards  payment  of  the  mortgage.  Middleton  v. 
Middleton,  15  Beav.  450. 

A  testator  by  his  will  made  a  general  devise  of  his 
real  estate  to  his  nephews  charged  with  his  debts 
and  legacies.  By  a  codicil  he  devised  a  freehold 
house  to  A  B,  it  being  his  wish  that  she  should 

reside  therein  if  she  should  think  fit : Held,  that 

the  house  was  exempt  from  the  charge  of  debts  and 
legacies.     Wheder  v.  Cla/ydon,  16  Beav.  169. 

A  testator  gave  his  real  and  personal  estate  to 
trustees  for  the  maintenance  of  his  four  children 
until  they  attained  twenty-one;  as  they  arrived  at 
that  age  respectively  he  directed  it  to  be  divided  as 
follows:  a  legacy  of  lOOi.  to  his  son,  and  his  pro- 
perty at  G  (freehold)  between  his  daughters : — Held, 
on  a  deficiency  of  personal  estate,  that  the  legacy 
was  not  charged  on  the  real  estate.  JBentley  v.  Old- 
field,  19  Beav.  225. 

A  testator  gave  his  real  and  personal  estate  to 
trustees,  and  directed  them  to  pay  the  income  to  his 
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wife  for  life,  and  after  her  death  to  sell  his  real 
estate,  and  out  of  the  money  to  arise  therefrom  in 
the  first  place  to  pay  to  A,  B  and  C  the  following 
sums  (specifying  them),  and  upon  trust  to  invest 
"  the  remainder  of  the  money  to  arise  from  such 
sale,"  and  stand  possessed  thereof  and  of  his  per- 
sonal estate  in  trust  to  pay  certain  annuities,  and  he 
gave  the  residue  to  the  plaintiff: — Held,  by  the 
Master  of  the  Rolls,  that  the  bequests  to  A,  B  and 
C  were  payable  solely  out  of  the  real  estate,  but  the 
decree  was  varied  by  the  Lords  Justices.  Fream  v. 
Dmclhg,  20  Beav.  624:. 

A  testator  directed  monies  required  for  the  pur- 
poses of  his  will  to  be  raised  by  mortgage  of  part  of 
his  real  estate  ;  the  Master  found  that  the  money 
could  be  more  advantageously  raised  by  a  sale  of 
part  of  the  estate,  but  the  Court  declined  to  direct 
a  sale.    Drake  v.  Whitmore,  6  De  Gex  &  Sm.  619. 

A  testator  in  possession  of  lands  devised  the  same 
to  his  widow  for  life,  remainder  to  another  tenant 
for  life,  with  remainders  over,  and  he  gave  to  the 
plaintiff  200/.,  which  he  charged  on  specified  land, 
part  of  his  lands  devised,  payable  after  the  widow's 
death.  The  widow  was  possessed  for  her  life,  and 
on  her  death  a  stranger  entered  into  and  kept  pos- 
session of  the  lands  of  the  testator;  the  plaintiff  by 
his  bill,  to  which  the  tenants  for  life  and  in  remainder 
and  the  stranger  were  defendants,  asked  that  the 
2001.  legacy  might  be  raised  out  of  the  specified 
land.  The  tenant  for  life  disclaimed,  the  stranger 
alleged  a  title  paramount  to  that  of  the  testator, 
and  objected  that  he  ought  not  to  be  a  party : — 
Held,  that  the  stranger  could  not  be  sued  in  this 
Court  by  any  person  claiming  under  the  will,  and  he 
was  dismissed  with  costs  ;  and  the  Court  declared 
the  plaintiff  entitled  to  his  legacy,  appointed  a  re- 
ceiver, and  ordered  that  the  plaintiff  should  be  at 
liberty  to  bring  such  action  as  he  should  be  advised 
for  the  recovery  of  the  specified  land  in  the  names 
of  the  tenants  for  life  and  in  remainder,  upon  an 
indemnity.  Da/niel  v.  Davies,  6  De  Gex  &  Sm. 
611. 

(F)  Devise  for  Payment  or  Debts. 

A  testator  directed  his  debts  to  be  paid  out  of  a 
fund  after  provided;  he  directed  his  real  estate  to  be 
sold,  and  out  of  the  produce  his  debts  and  funeral 
expenses  to  be  paid,  the  residue  to  be  held  by  the 
trustees  upon  certain  trusts;  he  afterwards  gave 
certain  legacies  and  annuities;  and  he  then  be- 
queathed his  personal  estate,  "  after  and  subject  to 
the  payment  of  his  debts,  funeral  expenses,  legacies 
and  annuities,"  to  the  party  chiefly  interested  under 
those  trusts,  absolutely  : — Held,  that  the  personal 
estate  was  the  primary  fund  for  the  payment  of  the 
debts.  Paterson  v.  Scott,  21  Law  J.  Rep.  (h.s.) 
Chanc.  346;  1  De  Gex,  M.  &  G.  631. 

Held,  also,  that  the  doctrine  of  marshalling  was 
applicable  in  favour  of  legatees  and  annuitants,  who 
were,  therefore,  decreed  to  stand  in  the  place  of  the 
specialty  and  simple  contract  creditors  as  against  the 
real  estate  devised  in  trust  for  sale,  and  payment  of 
debts.     Ibid. 

Real  estate  devised,  subject  to  payment  of  debts, 
to  one  for  life,  with  remainder  to  three  persons  as 
tenants  in  common,  where  one  of  the  shares  in  re- 
mainder lapsed : — Held,  that  the  lapsed  share  was 
applicable  for  payment  of  debts  in  the  same  order 


as  the  devised  estates,  and  not  till  after  real  estates 
which  descended  as  having  been  purchased  after  the 
will.     Wood  V.  OrdUh,  3  Sm.  &  6.  125. 

A  testator  bequeathed  legacies  to  A,  B  and  C, 
payable  out  of  his  personal  estate,  and  he  devised 
his  real  estates,  subject  to  the  payment  of  his  debts, 
to  D  and  E.  The  personal  estate  being  exhausted 
in  payment  of  debts,  the  legatees  were  held  entitled 
on  the  principle  of  marshalling  to  have  recourse  for 
payment  to  the  real  estate,  to  the  prejudice  of  the 
devisees.     Su/rtees  v.  Parhm,  19  Beav.  406. 

The  testator,  after  directing  payment  of  his  debts, 
devised  his  real  estate  to  his  executors  upon  trust  to 
sell,  and  he  directed  that  the  produce  should  be 
deemed  part  of  his  personal  estate,  and  that  the 
rents  until  the  sale  should  be  deemed  part  of  the 
annual  income  of  his  personal  estate,  and  that  the 
same  monies  and  rents  should  be  subject  to  the  dis- 
position thereinafter  made  of  his  personal  estate  and 
the  income  thereof ;  and  he  bequeathed  his  personal 
estate  to  bis  trustees  to  invest  it  in  consols,  upon 
trust  to  pay  certain  legacies : — Held,  that  the  real 
and  personal  estate  were  blended,  and  applicable, 
pa/ri  joassu,  in  payment  of  the  debts  and  legacies. 
Simmons  v.  JRose,  21  Beav.  37. 

A  testator,  after  directing  that  all  his  just  debts 
should  be  paid  by  his  executors,  devised  to  his  eldest 
son  certain  houses,subject, nevertheless,  to  his  paying 
off  the  mortgage  thereon,  and  then  having  devised 
to  his  other  sons  other  houses  which  he  had  incum- 
bered, and  to  his  daughters  certain  houses  which  were 
free  from  incumbrances,  empowered  his  executors  to 
receive  all  rents  due  to  his  estate,  and  to  pay  his 
debts,  and  to  use  such  means  as  should  be  necessary 
for  recovering  all  money  due  to  his  estate,  and  also 
to  grant  possession  to  his  devisees  and  to  reimburse 
themselves : — Held,  not  a  general  charge  of  debts 
on  the  whole  of  the  real  estate.  Wisden  v.  Wisden, 
2  Sm.  &  G.  396. 

A  testator  directed  his  real  estate  to  be  sold  "  im- 
mediately or  so  soon  as  conveniently  might  be,"  and 
applied  in  aid  of  his  personal  estate,  in  payment  of 
his  debts;  but  until  the  settlement  should  be  made 
as  after  directed,  the  rents  were  to  be  applied  in 
keeping  down  the  mortgages,  and  the  residue  to  be 
paid  to  the  persons  entitled  under  the  settlement. 
He  then  directed  the  unsold  hereditaments  to  be 
settled  on  A  for  life,  with  remainder  over.  The 
testator  was  greatly  indebted  on  bonds,  and  his  per- 
sonal estate  was  largely   deficient.      More  than  a 

year  elapsed   before  the  sale  of  the  real  estates: 

Held,  that  the  interest  on  all  the  debts  for  the  first 
year  was  payable  out  of  the  corpus  of  the  real 
estate,  but  that  the  tenant  for  life  was  bound  to  keep 
down  the  subsequent  interest.  Oreialey  v.  Cheater- 
fidd,  13  Beav.  288. 

Testator,  being  possessed  of  real  and  personal 
estate,  directed  the  latter  to  be  invested  in  govern- 
ment securities,  the  interest  whereof,  with  all  the 
rents  and  profits  from  freehold,  copyhold,  or  lease- 
hold property,  after  payment  of  all  his  debts,  &c., 
he  gave  and  devised  upon  certain  trusts : — Held, 
that  this  did  not  evidence  a  sufficient  intention  to 
create  a  mixed  fund,  so  as  to  exempt  the  application 
of  the  personal  estate  in  the  first  instance  from  the 
discharge  of  his  debts.  Tidd  v.  Lister,  23  Law  J. 
Rep.  (n.s.)  Chanc.  249;  3  De  Gex,  M.  &  G.  857. 

Testator  devised  inter  alia  all  his  estate,  &c.  to 
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t'rustees  on  trust  out  of  the  rents  and  profits  during 
the  lives  of  A  and  B  and  the  survivor  to  pay  debts, 
legacies  and  repairs,  subject  thereto  to  pay  2,000^  a 
year  to  A,  who  was  his  heir-at-law,  and  subject 
thereto  to  B  for  Hfe  : — Held,  that  advowsons  passed, 
that  the  next  presentations  belonged  neither  to  A  nor 
to  B  till  the  trusts  for  payment  of  debts,  &c.  were 
satisfied,  and.  must  be  sold  for  those  purposes. 
Cocke  V.  Cholmondeley,  3  Drew.  1. 

A  testator,  who  died  in  1883,  bequeathed  two 
cottages  to  his  executor  in  trust  to  sell  and  retain  a 
debt  due  to  him  from  the  testator,  and  hold  the 
surplus  for  other  persons.  The  executor  never 
proved  the  will,  but  retained  the  property  in  dis- 
charge of  his  debt.  He  bequeathed  it  by  his  will, 
and  it  was  enjoyed  by  the  tenant  for  life  thereunder 
until  18S2.  A  legatee  in  remainder  under  the 
second  testator,  afterwards  instituted  a  suit  to  recover 
the  cottages,  which  was  resisted  by  a  person  claiming 
under  the  will  of  the  first  testator.  The  executor's 
debt  was  alleged  to  be  SOOl.  and  the  value  according 
to  one  side  was  300/.  and  on  the  other  360/.,  but  the 
value  of  the  property  had  greatly  increased  from 
local  circumstances.  The  Court,  notwithstanding  the 
lapse  of  time,  granted  relief  by  ordering  a  sale. 
Smilk  V.  Sokes,  20  Beav.  568. 

(G)  Tbtjst  roB  Sale. 

A  testator,  by  his  will,  appointed  A,  B  and  C  to 
be  his  executors,  in  trust  to  dispose  of  his  property 
in  the  following  way ;  he  then  directed  that  all  his 
debts  should  be  discharged  by  his  executors,  and  that 
the  residue  of  his  property,  real  and  personal,  should 
be  disposed  of  by  them  at  the  time  therein  men- 
tioned, save  and  except  his  estate  at  M,  which  he 
gave  to  A  for  life,  and  at  A's  death  to  be  disposed  of 
as  aforesaid :-:— Held,  that  A,  B  and  C  had  a  power  of 
sale  of  the  estate  at  M :  and  that  it  was  not  neces- 
sary for  them  to  shew  that  there  were  any  of  the 
testator's  debts  left  unpaid.  Mather  v.  Norton,  21 
Law  J.  Rep.  (h.s.)  Chanc.  IS. 

A  testator  devised  his  freehold  estates  to  A,  B,  C 
and  D,  and  their  heirs,  on  the  usual  trusts  for  sale. 
He  then  ordered  and  directed  that  A,  B,  C  and  D, 
the  executors  of  that  his  will,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
such  survivor,  should  sell  his  copyhold  estates.  He 
then  gave  all  his  personal  estate  to  the  same  persons, 
and  declared  the  trusts  of  all  the  monies  to  arise  from 
his  real  and  personal  estate.  A  died  in  the  lifetime 
of  the  testator.  The  testator  died  in  1830.  B  and 
C  sold  the  copyhold  estates  in  1832.  In  18S1  D 
executed  the  usual  deed  of  disclaimer.  There  was 
no  evidence  that  D  had  refused  to  accept  the  execu- 
torship before  the  sale  in  1832 : — Held,  first,  that 
copyholds  were  within  the  21  Hen.  8.  c.  4;  and, 
secondly,  that,  under  that  act,  the  sale  of  the  copy- 
holds had  been  made  by  B  and  C.  Peppercorn  v. 
Waymam,  21  Law  J.  Hep.  (n.s.)  Chanc.  827  j  S  De 
Gex  &  S.  20. 

A  testator  died  in  1826,  and  by  his  will  bequeathed 
all  the  residue  of  his  estate  to  his  executors,  in  trust, 
at  such  times  as  they  should  think  fit,  to  convert  into 
money,  and  to  invest  the  proceeds  in  the  public  funds, 
and  thereout  to  pay  his  just  debts,  and  then  to  pay 
an  annuity  to  his  wife,  to  set  apart  certain  legacies 
to  his  daughters,  and  to  stand  possessed  of  the  re- 
mainder for  his  two  sons  absolutely;  and  he  declared 


the  receipts  of  his  trustees  should  be  sufficient  dis- 
charges to  purchasers.  The  testator's  residue  con- 
sisted.in  part  of  two  leasehold  houses,  the  title-deeds 
of  which  the  then  trustees,  A  and  H,  deposited  with 
the  plaintiffs  by  way  of  mortgage  for  a  loan  which 
they  alleged  was  required  for  the  purposes  of  the 
will.  A  died  in  1 846,  and  H  paid  interest  on  the 
loan  up  to  1847,  and  then  absconded,  having  mis- 
appropriated the  money.  On  bill  by  the  lenders 
for  relief  as  equitable  mortgagees, — Held,  reversing 
the  decree  of  the  Court  below,  that  the  mortgage 
could  not  be  sustained  as  a  due  execution  of  the 
trust.  Stroughill  v.  Anstey,  22  Law  J.  Hep.  (ir.s.) 
Chanc.  130;  1  De  Gex,  M.  &  G.  636. 

Where  the  legal  estate  is  given  to  trustees  upon 
trust,  by  sale,  to  raise  a  particular  charge,  and  sub- 
ject thereto  the  estate  is  given  over,  the  trustees  may 
be  justified  in  raising  the  charge  by  mortgage;  but 
where  the  trusts  are  for  conversion  out  and  out,  and 
to  apply  the  proceeds  in  payment  of  debts,  and  then 
for  specified  purposes,  a  mortgage  is  not  a  due  exe- 
cution of  the  trusts.    Ibid. 

Where,  by  will,  there  is  a  charge  made  on  an 
estate,  and  by  force  of  the  charge  an  implied  trust  to 
raise  money  generally,  and  the  estate  is  devised  sub- 
ject to  the  charge,  there  the  charge  may  be  raised 
either  by  mortgage  or  sale.     Ibid. 

If  an  executor  or  devisee  sell,  after  a  considerable 
lapse  of  time  or  under  circumstances  raising  a  fair 
presumption  that  the  sale  is  not  made  with  an  inten- 
tion to  execute  the  trust,  but  for  his  own  purposes, 
the  purchaser  will  not  be  safe  in  abstaining  from 
inquiring  into  the  propriety  of  the  sale.     Ibid. 

The  rule  that,  where  there  is  a  charge  of,  or  a 
trust  for  raising  debts  and  legacies,  the  purchaser  is 
not  bound  to  see  to  the  application  of  the  purchase- 
money  is  founded  upon  this, — that  the  testator,  by 
creating  such  charge  or  trust,  has  shewn  that  he 
intends  to  intrust  his  trustees  with  the  power  of 
receiving  the  money,  because  there  may  be  debts; 
and  by  implication  he  declares  that  the  purchaser 
shall  be  absolved.     Ibid. 

A  direction  by  a  testator  that  his  trustees  shall 
stand  seised  and  possessed  of  his  real  and  personal 
estate  upon  trust  to  raise  and  pay  an  annuity,  and, 
subject  thereto,  to  raise  out  of  his  real  and  personal 
estate  a  sufficient  sum  to  make  up,  with  what 
his  daughter  A  had  received  on  her  marriage,  an 
amount  equal  to  the  property  his  other  children 
would  be  entitled  to  under  his  will,  and  a  devise  of 
all  his  real  estate,  and  the  residue  of  his  personal 
estate  to  his  other  six  children  as  tenants  in  common; 
and  until  a  sale  of  all  his  real  and  personal  estate 
should  be  made,  and  in  order  that  no  such  sale  should 
be  required  to  ascertain  the  amount  of  the  share  of 
his  daughter  A,  he  authorized  his  trustees,  if  they 
should  think  fit,  to  cause  a  valuation  to  be  made  of 
his  real  and  personal  estate,  and  according  to  its 
amount,  after  deducting  debts,  &c ,  to  fix  the  share 
of  his  daughter  A,  which  should  be  accepted  by  her, 
with  a  further  direction  that  she  should  not  be  entitled 
to  any  interest  on  her  share  until  each  of  his  other 
children  had  received  interest  on  a  sum  equal  to  the 
amount  previously  advanced  to  her,  and  that  no 
valuation  should  be  required  to  be  made  until  each 
of  the  other  children  had  received  such  equal  sum, 
and  a  clause  declaring  that  the  receipts  of  the  trus- 
tees shall  be  sufficient  discharges  for  any  money  pay- 
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able  to  them  under  his  will,  and  that  the  person 
paying  it  shall  not  be  liable  to  ascertain  the  necessity 
or  regularity  of  any  mortgage,  sale  or  disposition 
under  the  trusts  of  the  will : — Held,  that  the  trustees 
had  a  power  of  sale  of  the  whole  real  estate  of  the 
testator,  which  it  was  at  their  discretion  to  exercise  in 
case  they  did  not  think  fit  to  proceed  by  way  of 
valuation.     Bird  v.  Fox,  11  Hare,  40. 

A  devise  of  real  and  personal  estate  to  trustees, 
with  a  direction  for  sale  with  all  convenient  speed 
and  within  five  years,  and  to  apply  the  proceeds  in 
payment  of  debts  and  legacies,  and  invest  the  residue 
upon  trusts  for  the  widow  and  children  of  the  testator: 

Held,  to  empower  the  trustees  to  sell  after  the 

five  years  had  elapsed.  Pearce  v.  Gardner,  10 
Hare,  2S7. 

(H)  Void  Devise. 
(a)  Remoteness. 

A  testator  devised  freehold  and  leasehold  estates 
to  trustees,  upon  trust  to  pay  the  rents  to  A  for  life, 
and,  after  her  death,  to  pay  the  rents  for  the  benefit 
of  A's  son  Robert,  and  all  and  every  the  other  son 
and  sons  of  A,  until  he  and  they  should  attain  their 
ages  of  twenty-five  years;  and,  on  his  and  their 
attaining  that  age,  in  trust  for  the  heirs,  executors 
and  administrators  of  Robert  and  all  the  other  son 
and  sons  of  A  as  should  attain  twenty-five;  but,  in 
case  they  should  all  happen  to  die  under  twenty-five, 
then  over: — Held,  that  the  devise  to  Robert  and 
the  other  sons  and  son  of  A  gave  them  an  immediate 
vested  interest,  and  was  not  void  for  remoteness. 
James  v.  Wynford,  22  Law  J.  Kep.  (n.s.)  Chanc. 
450;  ]  Sm.  &  G.  40. 

A  testator  gave  freehold  and  leasehold  estates  to 
trustees  upon  trust  for  A  for  life,  and  directed  them, 
after  the  death  of  A,  to  pay  the  rents,  or  so  much 
thereof  as  should  be  necessary,  for  the  maintenance 
of  A's  son  Robert,  and  all  other  sons  of  A  until  he 
or  they  should  attain  twenty-five;  and,  on  his  or 
their  attaining  twenty-five,  upon  trust  for  him  and 
them  for  their  lives,  as  tenants  in  common,  and,  after 
their  decease,  in  trust  for  the  eldest  son  of  Robert 
and  the  eldest  of  all  the  sons  of  A  and  the  heirs  of 
his  and  their  bodies;  and  for  want  and  in  default  of 
such  issue,  over : — Held,  that  the  devise  and  bequest 
of  the  freehold  and  leasehold  estates  took  efl^ect  in 
favour  of  Robert  and  such  other  sons,  and  was  not 
void  for  remoteness;  and  that  there  was  an  estate 
tail  given  to  the  eldest  son  of  Robert  and  the  eldest 
ofthesons  of  A.     Ibid. 

A  testator  gave  and  devised  to  trustees  all  his 
freehold,  leasehold  and  personal  property,  upon  trust 
to  sell,  and  the  money  arising  from  such  sale  was  to 
be  invested  for  the  benefit  of  his  three  daughters;  the 
interes-t  thereof  to  be  paid  to  each  of  them  for  their 
lives,  and  on  the  decease  of  each  of  them  one  half 
of  the  fund  or  share  to  be  paid  to  the  children  of 
each  daughter  so  dying,  at  the  age  of  twenty-one, 
and  the  other  half  to  such  grandchildren  for  life  only, 
and  afterwards  to  their  children  at  twenty-one : — 
Held,  that  the  gift  to  the  children  of  grandchildren 
was  void  for  remoteness;  that  the  daughters  did  not 
take  an  absolute  interest,  and  that  the  undisposed  of 
portion  of  the  real  property  went  to  the  testator's 
heir.  Whitehead  v.  Rennett,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1020. 

W  T,  by  his  will,  demised  real  estate  to  trustees, 


upon  trust  to  receive  the  rents  during  the  lives  and 
life  of  the  survivor  of  all  the  children  which  his 
daughter  M  6  had  or  should  have,  and  to  apply  the 
same  in  support  of  his  daughter  and  her  children  in 
equal  shares  ;  and  whenever  any  of  her  children 
should  attain  twenty-one  during  the  minority  of 
her  youngest  living  child,  the  share  of  such  child  in 
the  rents  was  to  be  paid  to  him  or  her  ;  and  when  the 
youngest  grandchild  should  have  attained  twenty-one 
the  savings  of  the  rents  were  to  be  paid  amongst  his 
grandchildren  then  living  equally  (with  benefit  of 
survivorship  among  his  daughter  and  the  survivors 
and  survivor  of  the  grandchildren) ;  but  in  case  any 
grandchild  died,  leaving  issue,  such  issue  was  to  take 
the  parent's  share  ;  and  in  case  his  daughter  should 
be  living,  on  the  youngest  grandchild  attaining 
twenty-one,  to  pay  her  an  annuity  of  1002.  for  her 
life  ;  and  to  pay  the  rents  from  that  time  among  his 
grandchildren,  and  the  issue  of  those  dying  equally, 
and  to  the  survivors  and  survivor  of  them  until  the 
decease  of  the  longest  liver  of  his  grandchildren,  such 
issue  to  take  only  the  parent's  share ;  and  after  the 
decease  of  such  surviving  grandchild,  upon  trust  to 
convey  estate  S  unto  the  then  eldest  living  grandson 
of  his  Saughter.  The  residue  of  his  real  estate  was 
then  to  be  sold  and  the  proceeds  divided  among  all 
his  great-grandchildren  (except  the  eldest)  equally. 
The  testator  died  in  1797.  His  daughter  had  six 
children  living  at  his  death  ;  two  of  whom  died,  un- 
married, in  1800  and  in  1807  respectively,  and  one, 
the  eldest  son,  died  in  1837,  leaving  issue.  The 
testator's  daughter  died  in  1801.  Upon  a  suit  insti- 
tuted by  J  G,  the  youngest  grandchild, — Held,  upon 
appeal,  substantially  confirming  the  decree  below, 
that  the  testator  contemplated  that  all  the  children 
of  M'G  to  be  born  at  any  time  until  an  existing  child 
should  attain  twenty-one,  were  to  have  the  benefit 
of  the  trust ;  that  the  testator's  grandchildren  took 
life  estates  only  as  tenants  in  common  ;  and  that  the 
trusts  substituting  the  issue  for  the  parents  after  the 
youngest  child  attained  twenty-one,  were  void  for 
remoteness  ;  that  the  trusts  of  the  estate  after  the 
dSath  of  the  last  survivor  of  the  children  of  M  G, 
were  also  void  for  remoteness,  and  that  the  trusts  of 
the  produce  of  the  residue  of  the  real  estate  were 
also  void  for  remoteness.  Gooch  v.  Gooch,  22  Law  J. 
Rep.  (n.s.)  Chanc.  1089;  3  De  G.  M.  &  G.  366;  21 
Law  J.  Rep.  (n.s.)  Chanc.  238;  14  Beav.  565. 

A  decree  directing  the  trusts  of  a  will  to  be  carried 
into  execution,  does  not  imply  that  all  the  trusts  are 
valid.     Ibid. 

Devise  of  real  estate  to  A  for  life,  and  after  his 
decease  to  all  his  children,  share  and  share  alike,  and 
all  their  children  and  their  heirs  ;  but  in  default  of 
issue  of  A,  to  Band  C  and  their  children,  the  mothers 
and  children  and  their  heirs  to  share  the  rents  equally, 
as  had  been  directed  with  regard  to  the  children  of 
A : — Held,  that  the  gift  to  B  and  C  was  not  too  re- 
mote, and  that  they  and  their  children  living  at  the 
death  of  the  testator  took  as  tenants  in  common  in 
fee.    Cormack  v.  Copous,  17  Beav.  397. 

Limitations  of  a  term  to  trustees,  upon  trust  to 
raise  portions  for  the  children  of  A  surviving  A  and 
B,  "  to  vest  in  and  to  be  paid  and  payable  to  "  them 
at  their  ages  of  twenty-four  years,  with  maintenance, 
&c.  in  meanwhile,  out  of  the  expectant  or  presump- 
tive shares,  and  a  gift  over  on  the  death  of  all  before 
their  shares  should  become  vested : Held,  void  for 
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remoteness.  In  re  Blakemore's  Settlemeni,  20  Beav. 
21i. 

A  testator  devised  lands  upon  trust  to  pay  the 
rents  and  profits  to  a  tenant  for  life,  and  after  her 
decease,  and  until  her  youngest  child  should  attain 
twenty-five,  to  pay  the  rents  and  profits  for  the 
maintenance  of  her  children;  and  on  the  youngest 
child  attaining  twentyfive,  to  sell  and  divide  the 
proceeds  among  all  the  children  of  the  tenant  for 
life  then  living,  and  the  issue  of  such  as  should  be 
dead : — Held,  that  the  trust  for  maintenance  was 
separable  from  the  rest,  and  was  not  bad  for  remote- 
ness, whether  the  trust  for  sale  was  so  or  not.  Oood- 
ing  V.  Read,  4  De  Gex,  M.  &  G.  610. 

A  testator  bequeathed  to  his  executors  and  trus- 
tees all  his  personal  estate  (except  such  goods  as 
were  by  his  will  especially  bequeathed),  and  also  ex- 
cept his  leasehold  estates,  which  he  declared  it  to  be 
his  intention  to  exonerate  from  the  payment  of  his 
debts  and  legacies,  upon  trust,  in  the  first  place,  to 
pay  his  debts,  ftineral  and  testamentary  expenses 
and  legacies ;  and  in  case  there  should  be  any  residue 
of  his  personal  estate  (except  as  aforesaid),  he  gave 
the  same  to  his  son  R.  And  after  giving  certain  spe- 
cific legacies,  the  testator  devised  all  his  freehold 
hereditaments  to  the  same  trustees,  upon  trust  for 
his  said  son  R  for  life,  with  remainder  to  his  grand- 
son W  for  life,  with  divers  remainders  over  in  tail. 
And  the  testator  gave  all  his  leasehold  estates  to  the 
same  trustees,  in  trust,  to  permit  the  clear  rents  thereof 
to  be  received,  taken  and  enjoyed  by  the  person  for 
the  time  being  entitled  to  the  freeholds,  until  such 
person  should  by  good  assurance  become  seised  of 
the  freeholds  in  fee  simple  in  possession,  and  then 
in  trust  to  convey  and  assign  the  leaseholds  to,  him : 
^Held,.  that  the  limitations  of  the  leaseholds  be- 
yond the  life  estates  of  R  and  W  were  void  for  re- 
moteness, and  that  the  interests  thiis  improperly  at- 
tempted to  be  given  did  not  belong  exclusively  to 
W  as  the  last  tenant  for  life,  nor  did  it  pass  by  the 
residuary  bequest  to  R,  because  the  exception  of  the 
leaseholds  out  of  the  residuary  gift  was  not  simply 
for  the  purpose  of  making  a  separate  bequest  of  them, 
but  also  to  exonerate  them  from  payment  of  the 
debts  and  legacies  ;  and  therefore  held,  that  beyond 
Ws  life  estate,  the  leaseholds  were  undisposed  of  by 
the  will,  and  belonged  to  the  next-of-kin  of  the  tes- 
tator.    Warnmam  v.  Field,  Kay,  607. 

(i)  Lapse, 

A  testator  gave  his  residuary  real  and  personal 
estate  to  his  wife,  her  heirs,  executors,  administrators 
and  assigns,  but  if  she  should  die  intestate  then  to 
his  nephew  and  M  E.  The  wife  having  died  in  the 
lifetime  of  her  husband  : — Held,  that  the  gift  over 
lapsed  and  could  not  take  effect.  Hughes  v.  EUis, 
24  Law  J.  Rep.  (n.s.)  Chanc.  351;  20  Beav.  193. 

If  a  specific  devise  of  lands  fails,  it  will  fall  into 
and  pass  by  a  general  devise  of  all  real  estates  not 
before  devised.  Green  v.  Dmrn,  24  Law  J.  Rep.  (n.s.) 
Chanc.  577;  20  Beav.  6. 


DISEASES  PREVENTION'. 
[See  18  &  19  Vict.  c.  121.] 


DISENTAILING  DEED. 

The  execution  of  a  disentailing  deed  by  a  married 
woman  may  be  acknowledged  by  her  at  any  time, 
the  acknowledgment  not  being  limited  by  the  six 
months  required  for  the  enrolment  of  the  deed  by 
the  3  &  4  Will.  4.  c.  74.  In  re  the  London  Dock 
Act,  1853,  24  Law  J.  Rep.  (n.s.)  Chanc.  606j  20 
Beav.  490. 

By  a  disentailing  deed  under  the  Fines  and  Re- 
coveries Act,  3  &  4  Will.  4.  c.  74,  after  reciting  that 
A  was  tenant  for  life,  with  remainder  to  B  in  tail  of 
the  two  estates  therein  comprised,  and  that  A  being 
called  upon  to  pay  a  debt  of  1 ,2002.,  had  applied  to 
C,  who  had  agreed  to  advance  that  sum  in  considera- 
tion of  B  joining  in  the  deed,  which  he  had  also 
agreed  to  do;  in  order  to  defeat  all  estates  tail  of  B, 
and  to  convey  the  inheritance  in  fee  therein,  A  and 
B  jointly  conveyed  the  two  estates,  and  all  the  inter- 
est of  A  and  B  therein  to  C  for  600  years,  to  secure 
the  repayment  of  1,200Z.  and  interest,  with  remainder 
to  A  for  life,  remainder  to  B  in  fee.  In  fact  A  Was 
tenant  in  tail,  not  tenant  for  life,  of  one  of  the  two 
estates ; —  Held,  that  the  conveyance  being  for 
valuable  consideration  as  to  both  B  and  C,  the 
tenant  in  tail  under  A's  entail  could  not  be  heard  to 
say  that  such  entail  was  not  barred  by  the  deed,  the 
intention  to  convey  the  whole  fee  simple  in  the  pro- 
perty so  entailed  being  sufficiently  expressed,  and 
the  operative  words  of  the  disentailing  deed  being 
large  enough  to  bar  such  entail.  Evwns  v.  Jones, 
Kay,  29. 

A  settlement  by  which  real  estates  were  limited 
to  the  use  of  A  for  life,  with  remainder  to  her  son  in 
tail,  contained  a  power  of  sale  and  exchange,  to  be 
exercised  during  the  life  of  the  tenant  for  life  with 
her  consent,  signified  by  writing  under  her  hand  and 
seal.  By  a  disentailing  deed  to  which  the  tenant 
for  life  was  a  party,  the  tenant  in  tail,  with  the  con- 
sent of  his  mother,  the  tenant  for  life,  testified  by 
her  executing  that  deed,  conveyed  the  settled  estates 
subject  to  her  life  estate  therein,  and  also  other 
hereditaments  of  which  he  was  tenant  in  tail  in  pos- 
session, to  uses  to  bar  dower  in  his  own  favour. 
This  deed  contained  no  recital  of  aiiy  contract,  but 
in  the  operative  part  its  object  was  stated  to  be  in 
order  to  defeat  the  estate  or  estates  tail  of  the  tenant 
in  tail  in  the  hereditaments  therein  comprised,  and 
all  other  estates,  powers,  rights  and  interests  limited 
to  take  effect  after  the  determination  or  in  defeasance 
of  such  estate  or  estates  tail,  aUd  to  limit  the  fee 
simple  in  such  hereditaments,  as  to  such  parts 
thereof  as  were  vested  in  the  tenant  for  life,  subject 
to  her  life  estate  therein,  to  the  uses  thereinafter 
expressed: — Held,  that  the  concurrence  of  the 
tenant  for  life  in  the  disentailing  deed  did  not  bar 
her  power  of  assenting  to  a  subsequent  exercise  of 
the  power  of  sale  and  exchange,  because  this  was  a 
power  to  raise  a  use  paramount  to  the  estate  tail, 
and  there  Was  nothing  in  the  frame  of  the  deed 
from  which  a  contract  could  be  implied  that  the 
tenant  for  life  Would  not  consent  afterwards  to  tlj,e 
exercise  of  the  power  of  sale  and  exchange.  HiU  v'. 
PrUdkmrd,  Kay,  394. 
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DISTRESS. 


DISTRESS. 
[Right  of  company  to  distrain  engine  improperly 
on  their  railway,  see  Company.     And  see  Be- 

PLEVIN.] 

(A)  Who  may  distbain. 

(B)  What  Goods  are  distrainablb,  and  for 

WHAT  THEY  MAY  BE  DISTRAINED. 

(C)  Goods  PRAUDnLENTLY  removed. 

(D)  Suspension  of  Right  to  distrain. 

(E)  When  the  Distress  operates  as  a  Dis- 

charge. 

(F)  Notice  and  Abandonment  of  Distress. 

(G)  Wrongful  and  excessive  Distress. 
(H)  Podkd  Breach. 


(A)  Who  may  Distrain. 

[See  Fairhwst  v.  tM  Liverpool  Adelphi  Loan  Asso- 
ciation, title  Baron  and  Feme  (A)  (e).] 

A  being  tenant  from  year  to  year  to  six  joint 
tenants  of  part  of  a  cotton-mill  and  factory,  four  of 
the  six  executed  an  assignment  of  the  whole  of  the 
factory  to  F,  subject  to  the  interest  of  A,  who  after- 
wards became  the  tenant  of  F.  When  the  assign- 
ment to  F  was  executed  there  was  111^  arrears  of 
rent  due  from  A : — Held,  that  after  the  assignment 
to  F  all  right  to  distrain  for  such  arrears  of  rent  was 
gone.  Stavdey  v.  AUodk,  20  Law  J.  Eep.  (k.s.) 
Q.B.  320;  16Q.B.  Rep.  636. 

Trespass  to  goods.  Plea,  that  by  an  indenture, 
made  in  1847,  between  Q.  and  the  defendant,  it  was 
agreed  between  Q  and  the  defendant,  who  was, 
during  all  the  time  thereinafter  mentioned,  possessed 
of  certain  premises  for  a  certain  term  then  to  come 
and  unexpired  therein,  that  Q  should  hold  the  pre- 
mises as  tenant  at  will  to  the  defendant,  at  the 
yearly  rent  of  150^.,  for  which  rent  it  should  be  law- 
ful for  the  defendant  to  distrain  as  landlords  may  for 
rents  reserved  on  leases  for  years;  that  Q  held  the 
premises  under  the  said  indenture  and  agreement ; 
that  three  years  and  a  quarter's  arrears  of  rent  be- 
came due,  during  the  time  Q  held  the  premises  as 
such  tenant,  and  the  defendant  was  possessed  of 
them  as  aforesaid ;  and  that  the  defendant  distrained 
the  goods  for  rent.  The  plaintiff  set  out  the  inden- 
ture on  oyer,  from  which  it  appeared  that  Q,  having 
become,  in  1847,  the  lessee  of  the  premises,  under 
M,  for  twenty-one  years,  wanting  one  day,  and 
having  borrowed  money  from  the  defendant,  demised 
the  premises  to  the  defendant  by  way  of  mortgage, 
at  a  peppercorn  rent,  and  that  the  defendant  re- 
demised  the  same  to  Q  at  a  yearly  rent  of  150Z., 
with  power  of  distress : — Held,  on  demurrer,  that 
the  plea  was  bad,  in  not  shewing  such  an  interest  in 
the  premises  on  the  part  of  the  defendant  as  entitled 
him  to  distrain.  Pmkom  v.  Sonster,  22  Law  J. 
Rep.  (n.s.)  Exch.  18;  8  Exch.  Rep.  138. 

A  mortgagor  in  possession  ia,  prceswmptione  jixris, 
authorized  to  distrain  as  the  bailiff  of  the  mortgagee. 
Trent  v.  Etmt,  22  Law  J.  Rep.  (n.s.)  Exch.  S18; 
9  Exch.  Rep.  14. 

A  mortgagor  in  possession  distrained  for  rent 
accruing  due  after  the  mortgage,  but  the  notice  of 
distress  described  the  rent  as  due  to  himself: — Held, 
in  replevin,  that  he  could  make  cognizance  as  the 
bailiff  of  the  mortgagee.     Ibid. 


(B)   What  Goods  are  distrainablb  and  for 

WHAT  they  may   BE   DISTRAINED. 

The  defendant  being  the  landlord  of  certain  pre- 
mises occupied  by  the  plaintiff,  seized  as  a  distress 
for  rent  certain  cotton  spinning  machines,  which 
were  fixed  by  screws,  some  into  the  wooden  floor 
and  some  into  lead  which  had  been  poured  in  a 
melted  state  into  holes  in  the  stone  for  the  purpose 
of  receiving  the  screws.  The  machines  having  been 
replevied  by  a  replevin  issued  out  of  the  Honour 
Court  of  Pontefract,  the  defendant  entered  and 
seized  them  a  second  time : — Held,  that  the  ma- 
chines never  became  part  of  the  freehold,  and  were 
distrainable.  Hellwtoell  v.  Sastwood,  20  Law  J. 
Eep.  (N.s.)  Exch.  1S4;  6  Exch.  Rep.  295. 

A,  by  a  contract  in  writing,  demised  to  B,  at  a 
yearly  rent  of  liSl.  from  the  14th  of  May  1851, 
certain  premises,  including  a  cottage  occupied  by  C 
at  the  rental  of  51.  a  year.  B  took  possession  of  all 
the  premises  included  in  the  demise  except  the  cot- 
tage, as  C  refused  either  to  go  out  or  to  attorn  to  B. 
Before  the  day  fixed  for  the  first  half-yearly  payment 
of  rent,  A  and  B  verbally  agreed  that  A  should 
receive  from  C  some  arrears  of  rent,  and  that  A 
should  pay  B  701.  on  the  14th  of  November  1851, 
and  701.  on  theUth  of  May  1852  -.—Held,  that  this 
was  a.  new  demise,  and  that  A  was  entitled  to  dis- 
train for  the  701.  due  on  the  14th  of  November. 
Watson  V.  Wa/rd,  or  Waud,  22  Law  J.  Rep.  (K.s.) 
Exch.  161;  8  Exch.  Rep.  335. 

The  defendant  let  premises  to  a  tenant,  from  the 
ISth  of  June  1815  for  five  years,  at  a  yearly  rent 
of  1001.,  to  become  due  and  payable  in  advance 
(if  demanded)  by  equal  quarterly  payments,  on  the  ' 
ISth  of  September,  December,  March  and  June 
respectively  in  every  year :  "Provided  always,  that 
if  the  yearly  rent  hereinbefore  reserved,  or  any  part 
thereof,  shall  be  in  arrear  and  unpaid  for  twenty-one 
days  next  after  any  of  the  days  hereinbefore  ap- 
pointed for  payment  thereof  in  advance,  being  first 
lawfully  demanded  upon  or  at  any  time  after  the 
said  twenty-one  days,  and  not  paid  when  de- 
manded," then  the  lessor  should  have  power  to  re- 
enter, &c.  No  rent  was  demanded  until  August 
1852,  when  upon  its  not  being  paid  the  defendant 
distrained  ; — Semile — that  the  construction  of  this 
demise  was,  that  the  rent  was  payable  in  advance, 
but  was  not  to  be  actually  paid  until  demanded,  and, 
therefore,  that  the  defendant  was  entitled  to  distrain. 
Williwm  V.  Holmes,  22  Law  J.  Rep.  (n.s.)  Exch. 
283;  8  Exch.  Rep.  861. 

Goods  are  privileged  from  distress  during  the  time 
they  are  on  the  premises  of  an  auctioneer,  for  the 
purposes  of  sale  by  auction.  WUUams  v.  Holmes, 
22  Law  J.  Rep.  (n.s.)  Exch.  283;  8  Exch.  Rep.  861. 

(C)  Goods  fraudulently  removed. 
Trespass  for  breaking  and  entering  the  plaintiff's 
house  and  seizing  his  goods.  Plea,  that  one  Thomas 
held  a  house  as  tenant  to  P,  that  the  rent  was  in 
arrear,  that  the  said  goods  being  the  goods  of  Thomas 
were  fraudulently  and  clandestinely  carried  off  by 
him  from  his  house  to  prevent  a  distress,  and  were  with 
the  plaintiff's  consent  placed  in  the  plaintiff's  house, 
whereupon  the  defendant  as  bailiff  of  P  seized  the 
goods  as  a  distress.  Replication,  that  the  goods  were 
not  the  goods  of  Thomas,  nor  were  they  fraudulently 
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and  clandestinely  carried  off  by  him,  &e. : — Held,  on 
special  demurrer  for  duplicity,  that  the  replication 
was  good.  Thomas  v.  Waihins>  21  Law  J.  Eep. 
(N.s.)  Exch.  215;  7  Exch.  Rep.  630. 

Where  by  a  demise  rent  was  reserved  due  quar- 
terly, the  25th  of  December  being  one  of  the  quar- 
terly days  of  payment,  and  the  tenant  on  that  day, 
and  whije  the  quarter's  rent  was  unpaid,  fraudulently 
removed  his  goods  oif  the  demised  premises  for  the 
purpose  of  preventing  a  distress, — Held,  {dissentiente 
Crowptm,  J.)  that  the  1 1  Geo.  2.  c.  19.  s.  1.  enabled 
the  landlord  to  follow  and  distrain  the  goods  within 
thirty  days  after  their  removal.  Dibble  v.  Bcmater, 
22  Law  J.  Rep.  (n.s.)  Q.B.  396;  2  E.  &  B.  564. 

A  declaration  in  trespass  alleged  that  the  defen- 
dants broke  and  entered  a  close  of  the  plaintiff  called 
the  stable,  and  broke  the  doors  and  seized  and  car- 
ried away  his  goods  therein.  Plea,  under  the  1 1  Geo. 
2.  c.  1 9.  8. 1,  that  at  the  time  when,  &c.,  one  O  was 
tenant  of  certain  premises  to  the  defendant  at  a  cer- 
tain rent,  and  that  half  a  year's  rent  was  then  due  to 
the  defendant  from  0  and  unpaid,  and  that  within 
thirty  days  before  the  said  time  when,  &c.  O  fraudu- 
lently and  clandestinely  conveyed  from  the  premises 
held  by  him  as  such  tenant,  the  said  goods,  being  the 
goods  of  the  said  O,  in  order  to  prevent  the  defen- 
dant from  distraining  them  for  the  rent;  and  that 
because  the  said  goods  still  remained  in  the  said  close, 
and  were  then  locked  up  to  prevent  them  from  being 
seized  as  a  distress  for  the  rent,  the  defendant,  whilst 
the  rent  remained  due,  and  within  thirty  days  after 
the  goods  had  so  been  conveyed  and  locked  up, 
entered  the  said  close  in  order  to  seize  the  goods  as 
a  distress  for  the  rent,  and  did  at  the  time  when,  &c., 
and  within  thirty  days  after  the  goods  had  been  so 
conveyed  as  aforesaid,  seize  them  as  a  distress  for  the 
rent ;  and  that  because  on  that  occasion  the  goods 
were  put  and  kept  in  the  close,  locked  up  so  as  to 
prevent  them  from  being  seized  as  a  distress  for  the 
rent,  and  so  that  the  defendant  could  not  without 
breaking  open  and  entering  the  said  close  seize  the 
said  goods,  the  defendant  was  obliged  and  did,  in 
order  to  seize  the  said  goods,  first  calling  in  to  his 
assistance  the  constable  of  the  place  where  the  said 
close  and  goods  were,  according  to  the  form  of  the 
statute,  and  with  his  aid  and  assistance,  in  the  day 
time,  break  open  and  enter  the  said  close  in  order  to 
seize  the  said  goods  for  the  arrears  of  rent,  according 
to  the  statute;  and  that  the  defendant  in  so  doing 

did  no  unnecessary  damage,  &c. : Held,  first,  that 

although  it  was  stated  in  the  plea  that  the  goods  were 
the  tenant's  at  the  time  of  the  removal,  the  plea  ad- 
mitted them  to  be  the  plaintiff's  at  the  time  of  the 
seizure,  as  averred  in  the  declaration,  and,  therefore, 
that  the  plea  was  not  bad  in  form,  as  amounting  to  an 
argumentative  traverse  that  at  the  time  of  the  tres- 
pass the  goods  were  the  property  of  the  plaintiff; 
secondly,  that  the  plea  afforded  a  good  primd  facie 
defence  to  the  action  within  the  11  Geo.  2.  c.  19.8. 1. 
Williams  v.  Roberts,  22  Law  J.  Rep.  (n.s.)  Exch.  61 ; 
7  Exch.  Rep.  618. 

A  plea  framed  under  this  statute  need  not  shew 
that  the  goods  have  not  been  made  the  subject  of  a 
homdfide  sale  to  persons  not  privy  to  the  fraudulent 
removal  as  provided  by  the  2nd  section;  that  fact 
ought  to  be  stated  in  the  replication.    Ibid. 

Held,  also,  that  the  plea  need  not  state  that  the 
party  upon  whose  land  the  goods  are  seized  is  privy 


to  the  fraud;  and  a  previous  request  is  unnecessary, 
in  order  to  give  the  landlord  the  right  to  break  into 
the  premises  for  the  purpose  of  seizing  the  goods. 
Ibid. 

(D)  Suspension  or  Right  to  distrain. 

A  tenant  being  indebted  to  his  landlord  for  rent, 
the  agent  of  the  landlord,  without  his  authority  or 
knowledge,  took  a  bill  of  exchange  from  the  tenant 
for  the  amount  of  the  rent  and  paid  over  the 
amount  of  the  rent  to  the  landlord  in  his  settlement 
of  account.  The  bill  was  afterwards  dishonoured 
whilst  in  the  hands  of  a  third  party,  and  the  rent  was 
not  paid  by  the  tenant,  whereupon  the  landlord  dis- 
trained : — Held,  to  beaquestion  for  the  jury,  whether 
the  bill  was  discounted  for,  or  the  money  lent  to,  the 
tenant  by  the  agent,  or  whether  it  was  an  advance  by 
the  agent  to  the  landlord;  and  that  if  the  bill  was 
discounted  for  or  the  money  so  lent  to  the  tenant  the 
landlord  was  not  entitled  to  distrain;  otherwise  he 
was  entitled.  Pa/rrott-v.  Anderson,  21  Law  J.  Rep. 
(n.s.)  Exch.  291;  7  Exch.  Rep.  93. 

So  in  another  case  where  on  the  rent  becoming  due 
the  agent  for  both  tenant  and  landlord  paid  the 
amount  of  rent  to  the  landlord  without  any  authority 
from  either  party,  and  the  tenant  afterwards  failed  to 
pay  the  rent,  and  the  landlord  distrained.  (See  Ibid, 
note  (3)  page  292.) 

(E)  When  the  Distress  operates  as  a  Dis- 
charge. 

Half  a  year's  rent  being  due  from  a  tenant,  who 
had  committed  an  act  of  bankruptcy,  his  landlord 
put  in  a  distress  and  was  about  to  sell,  but  in  con- 
sequence of  a  notice  from  the  petitioning  creditor, 
stating  that  he  was  proceeding  against  the  tenant  in 
bankruptcy,  and  requiring  the  auctioneer  not  to  sell, 
and  threatening  to  hold  him  accountable  if  he  did, 
the  landlord  withdrew  the  distress  without  obtaining 
payment.  At  that  time  no  adjudication  of  bank- 
ruptcy had  been  made,  nor  had  any  assignee  been 
appointed : — Held,  that  the  landlord  was  not  justified 
in  afterwards  distraining  a  second  time  on  the  same 
goods  to  satisfy  his  claim  for  the  same  arrears  of  rent. 
Bagge  v.  Mcmiby,  22  Law  J.  Rep.  (n.s.)  Exch.  236; 
8  Exch.  Rep.  641. 

(F)  Notice,  and  Abandonment  of  Distress. 
A  notice  of  distress  stated  "  that  by  virtue  of  an 
authority  to  me  given,  &c.  I  have  seized  the  goods, 
chattels,  and  effects  specified  in  the  schedule  here- 
unto annexed  for  the  sum  of  1701.  due,"  &e.  The 
schedule  specified  certain  goods,  and  concluded  thus : 
"  and  all  other  goods,  chattels  and  effects  that  may 
be  found  in  and  about  the  said  premises,  that  may  be 
required  in  order  to  satisfy  the  above  rent,  together 
with  the  expenses": — Held,  that  this  notice  did  not 
justify  the  seizure  of  any  goods  besides  those  specified 
in  the  schedule,  Kerby  v.  ffarding,  20  Law  J. 
Rep.  (n.s.)  Exch.  163;  6  Exch.  Rep.  234. 

A  distrained  for  rent  due  from  his  tenant  B,  a 
livery  stable-keeper,  and  took  a  pony  and  carriage 
belonging  to  one  of  B's  customers.  While  the  broker 
was  in  possession,  the  owner,  who  was  ignorant  of  the 
distress,  was  allowed  to  take  his  pony  and  carriage 
out  as  usual,  the  broker  believing  that  he  would 
bring  them  back ; — Held,  that  this  was  not  an  aban- 
donment of  the  distress, -and  that  the  owner  having 
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brought  them  back  they  were  still  subject  to  the 
distress.     Ibid. 

(G)  Wkongful  and  Excessive  Distress. 
[See  title  Action  (A)  (/).] 

Under  a  warrant  of  distress  for  arrears  of  rent,  a 
landlord  has  no  power  at  common  law  to  break  open 
the  outer  door  of  anv  building.  Brown  v.  Glenn, 
20  Law  J.  Rep.(N.s.)Q.B.  205;  16  Q.B.  Rep.  254. 

Distraining  for  a  greater  amount  of  rent  than  is 
due  is  not  per  se  actionable.  An  allegation  in  a 
declaration  by  a  tenant  against  his  landlord,  that  the 
defendant  wrongfully  seized  and  took  divers  goods  and 
chattels  of  the  plaintiff  as  a  distress  for  certain  arrears 
of  rent  then  pretended  by  the  defendant  to  be  due 
and  in  arrear  to  the  defendant,  and  that  the  defen- 
dant afterwards  wrongfully  sold  the  said  goods  and 
chattels  as  such  distress  for  the  said  alleged  arrears 
of  rent  and  the  costs  of  such  distress,  will  not,  even 
to  support  the  declaration,  and  after  pleading  over, 
be  held  to  mean  that  the  defendant  sold  the  goods 
for  a  sum  equal  to  the  alleged  arrears  and  costs,  but 
only  that  he  sold  them  for  the  purpose  of  satisfying 
such  arrears  and  costs.  Tancred  v.  Leylcmd,  20 
Law  J.  Rep.  (n.s.)  Q.B.  316;  16  <i.B.  Rep.  669. 

A  landlord  who  has  distrained  his  tenant's  hay 
made  on  the  premises  and  has  sold  it,  subject  to  a 
condition  that  it  shall  be  consumed  by  the  purchaser 
on  the  premises,  by  reason  whereof  it  produces  less 
than  the  usual  price,  is  liable  to  the  tenant  in  an 
action  for  not  selling  for  the  best  price, notwithstand- 
ing that  the  latter  was  under  covenant  to  consume 
such  hay  on  the  premises.  Ridgway  v.  Stafford,  20 
Law  J.  Rep.  (n.s.)  Exch.  226;  6  Exch.  Rep.  404. 

A  landlord,  in  order  to  distrain,  may  open  the  outer 
door  in  the  ordinary  way  in  which  other  persons 
using  the  building  are  accustomed  to  open  it.  There- 
fore, where  the  door  of  a  stable  was  kept  closed  by 
a  padlock  attached  to  a  moveable  staple,  and  the 
onner  and  other  persons  usually  opened  the  door  by 
pulling  out  the  staple, — Held,  that  a  distress  made 
upon  goods  in  the  stable  after  an  entry  in  this  mode 
was  legal.  Ryam  v.  Shilcock,  21  Law  J.  Rep.  (h.s.) 
Exch.  55;  7  Exch.  Rep.  72. 

Qu<Ere — whether  a  distress  is  void  where  the  outer 
door  is  improperly  broken.     Ibid. 

(H)  Pound  Breach. 

The  plaintiff  levied  a  distress  for  rent  in  arrear, 
and  impounded  the  goods  on  the  premises.  While 
his  bailiff  was  removing  them,  defendant,  a  sheriff's 
officer,  came  into  the  house  and  said  that  he  had  a 
fi.  fa.  against  the  plaintiff,  and  that  he  would  not 
allow  the  goods  to  be  removed.  Plaintiff's  tenant 
thereupon  ejected  plaintiff's  bailiff,  and  brought  back 
the  goods  which  had  been  removed: — Held,  that 
these  facts  did  not  shew  a  pound  breach  or  rescue  by 
defendant.    Story  v.  Fmnw,  2  L.  M.  &  P.  P.C.  198, 
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Neglect,  silence,  shunning  the  wife's  company,  and 
declarations  by  the  husband  that  he  will  never  co- 
habit with  her,  do  not  constitute  that  "  cruelty  and 
maltreatment"  in  respect  of  which  the  law  will  grant 
to  the  wife  a  divorce  A  mensd  et  thoro.  Paterson  v. 
Paterson,  3  H.L.  Cas.  308. 


Where,  in  a  case  of  this  sort,  the  Court  of  Session 
had  pronounced  for  a  divorce,  the  Lords  reversed  the 
interlocutor.     Ibid. 

Actual  personal  violence,  or  the  immediate  menace 
of  it,  is  not  the  only  ground  of  maltreatment  in 
respect  of  which  such  a  divorce  will  be  granted.  Ibid. 

QucBre,  whether  constant  revilings  and  accusations 
of  all  sorts  of  crimes  made,  and  feilsely  made,  before 
friends  and  servants,  would  constitute  a  ground  for 
such  a  divorce.     Ibid. 

The  general  principle  of  the  law  as  to  divorce  a 
mensd  et  thoro  is  the  same  in  England  and  Scotland. 
But  it  seems  that  a  special  principle  exists  in  the  law 
of  Scotland,  which  permits  a  divorce  for  »  wilful 
desertion  continued  for  four  years.     Ibid. 

In  a  suit  for  a  divorce  a  mensA  et  ffwro  the  wife 
obtained  judgment  in  the  court  below,  with  costs. 
That  judgment  was  reversed  by  the  Lords,  on  the 
ground  that  the  remedy  sought  was  not  the  proper 
one;  but  the  interlocutor  was  allowed  to  stand  so  far 
as  it  gave  the  wife  the  costs  in  the  court  below.  The 
wife,  however,  was  not  allowed  the  costs  of  the  appeal. 
Ibid. 

Where  a  husband,  after  a  long  absence,  did  not 
rejoin  his  wife  till  the  24th  of  November  1849,  and 
where  she,  nevertheless,  produced  to  him  a  full- 
grown  child  on  the  18th  of  May,  1850,_Held,thathe 
could  not  have  been  the  father,  and  that  she  was  guilty 
of  adultery.  Bill  passed,  with  a  clause  bastardizing  the 
child.  HeatJicote's  Divorce  Bill,  1  Macq.  H.L.  Cas. 
277. 

Strict  proof  of  non-access  required  in  such  a  case. 
Ibid. 

The  log  and  muster-books  of  a  ship,  returned  every 
quarter  to  the  Admiralty,  mentioned  the  name  of  an 
officer  as  with  the  ship  at  a  certain  place  for  a  given 
period  of  time, — Held,  that  this  was  not  sufficient 
evidence  of  his  having  been  there  for  the  time  speci- 
fied.    Ibid. 

Where  a  wife,  after  a  long  absence,  did  not  rejoin 
her  husband  till  the  22nd  of  December  1847,  and 
where  she,  nevertheless,  produced  to  him  a  full-grown 
child  on  the  Sth  of  July  1848 ;  the  evidence  of 
adultery  (independently  of  non-access)  being  com- 
plete,— Bill  passed;  but  a  clause  proposing  to  bas- 
tardize the  child  rejected.  M'Zean's  Divorce,  1 
Macq.  H.L.  Cas.  278. 

Upon  a  suit  in  Doctors  Commons  by  the  husband 
against  the  wife  for  restitution  of  conjugal  rights,  she 
puts  in  a  responsive  allegation,  charging  him  with 
adultery,  praying  sentence  of  divorce  a  mensd  et  thoro. 
Such  sentence  accordingly  pronounced  by  the  Court 
of  Arches,  She  then  institutes  proceedings  in  the 
Court  of  Session  in  Scotland  for  divorce  a  vi/nculo. 
Plea  in  bar  that  she  has  already  obtained  redress. 
This  plea  repelled  by  the  Court  below,  and  leave  to 
appeal  not  given.  Appeal  taken  nevertheless.  Ob- 
jected to  as  incompetent,  under  the  6  Geo.  4.  c.  120. 
8,  6.  Right  of  appeal  allowed.  Geils  v.  Geils,  1 
Macq.  H.L.  Cas,  36. 

A  domiciled  Scotchman  marries  a  domiciled  Eng- 
lishwoman in  England.  This  is  a  Scotch  marriage. 
,The  wife's  domicil  merges  in  that  of  her  husband. 
Warrender  v,  Warremder  pronounced  unassailable. 
Ibid. 

The  parties  return  to  Scotland.  Afterwards  the 
wife  leaves  her  husband,  and  comes  back  to  England. 
He  sues  her  in  Doctors  Commons  for  restitution  of 
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conjugal  rights.  Her  defence,  coupled  with  a  prayer 
for  divorce  a  menad  et  thoro.  Sentence  accordingly. 
She  then  sues  her  husband  in  Scotland  for  divorce 
A  vincvZo  matrimonii: — Held,  that  she  was  not 
barred.     Ibid. 

Whether  the  wife's  domicil  was  or  was  not 
severed  by  the  divorce  in  Doctors  Commons  — 
guwre.    Ibid. 

But  the  adultery  having  been  committed  in  Scot- 
land, and  the  husband's  domicil  continuing  there, 
semble,  that  the  Scotch  Court  had  jm-isdiction. 
M^GartTiy  v.  De  Calx  and  Lolly's  case  commented 
upon.  Conflict  of  laws  not  to  be  rectified  by  judicial 
authority.  A  sentence  of  divorce  d  mensd  et  thoro, 
which  is  ancillary  to  divorce  d  vincfuHo  Tnat/rimonii  in 
England,  ought  not  to  be  an  impediment  to  that 
remedy  in  Scotland.  With  a  view  to  divorce  a 
m/ncvio  mMtrimonii  in  Scotland,  it  is  immaterial 
whether  the  previous  sentence  of  divorce  a  inensd  et 
thoro  has  been  obtained  in  England  or  in  Scotland. 
Allison  V.  Catley  commented  upon.     Ibid. 

A  wife  commits  adultery  at  a  time  when  the  hus- 
band, ignorant  of  her  misconduct,  is  living  with  her 
in  harmony  and  affection.  Whether,  continuing 
still  ignorant  of  her  guilt,  his  subsequent  inattention 
and  unkindness  to  her  will  bar  his  bill  for  divorce 
brought  on  the  discovery  of  her  guilt  —  qucere. 
Beiusal  of  the  House  to  allow  the  "petitioner  to  be 
examined,  and  his  bill,  under  the  circumstances, 
rejected.  302.  ordered  to  be  paid  to  the  wife  for  the 
conduct  of  her  defence.  Llewellyn's  Divorce  Bill, 
1  Macq.  H.L.  Cas.  280. 

A  charge  of  incest,  pleaded,  in  effect,  to  be  falsely 
made,  coupled  with  substantial  acts  of  violence,  is 
pleadable  in  a  suit  for  divorce  by  reason  of  cruelty. 
Gale  V.  Qaie,  2  Hob.  Ec.  Rep.  421. 


DOMICIL. 

[See  Divorce — Legacy;  Legacy  Duty.] 

A  company  may  have  two  domicils,  and  places 
of  business  may,  for  the  purposes  of  founding  juris- 
diction, be  treated  as  places  of  domicil,  and  service 
there  is  sufficient.  Ca/rron  Compamy  v.  Maclaren, 
5  H.L.  Cas.  416. 

A  wife  obtained  a  sentence  of  divorce  by  reason 
of  her  hiisband's  adultery.  Subsequently,  in  a  suit 
of  nullity  of  marriage  promoted  by  the  husband,  and 
brought  by  letters  of  request  to  the  Court  of  Arches, 
it  was  in  substance  pleaded  that  the  husband  was 
resident  within  the  jurisdiction  of  the  commissary, 
who  signed  the  letters  of  request,  and  that,  by  reason 
thereof  the  wife  was  subject  to  the  jurisdiction  of  the 
Court : — Held,  that  the  ordinary  presumption,  that 
a  wife  is  legally  domiciled  where  the  husband  is, 
fails  when  there  has  been  a  sentence  of  divorce. 
Williams  v.  Dormer,  2  Rob.  Ec.  Rep.  505. 

American  subjects,  born  and  domiciled  in  the 
State  of  Pennsylvania,  contracted  a  marriage  in  that 
State,  in  the  year  1831,  being,  at  the  time,  members 
of  the  Protestant  Episcopal  Church  in  America. 
Afterwards,  the  husband  was  appointed  rector  of  a 
church  in  the  State  of  Mississippi,  where  he  resided 
with  his  wife  till  1835.  At  that  time  the  wife  became 
a  convert  to  the  Roman  Catholic  faith.  In  1836, 
both  parties  went  to  Rome,  where  they  abjured  the 
Protestant  faith,  and  were  formally  admitted  mem- 


bers of  the  Roman  Catholic  Church.  They  after- 
wards, in  1838,  returned  to  America,  and  resided  in 
the  State  of  Louisiana.  In  1843,  they  again  went 
to  Rome,  and  upon  the  rescript  and  allowance  of 
the  Pope,  on  the  joint  petition  of  the  husband  and 
wife,  the  husband  and  wife  (with  his  concurrence) 
took  the  vows  of  perpetual  chastity  and  religious 
professions,  the  husband  ultimately  taking  orders; 
and  the  wife  entered  into  a  religious  house  as  a  nun, 
taking  the  vows  of  poverty  and  obedience,  whereupon 
they  separated  and  lived  apart.  In  1846,  they  came 
to  England;  the  husband  became  private  chaplain 
in  a  Catholic  family,  and  the  wife  tlie  superioress  of 
a  religious  community.  In  1848,  the  husband  re- 
canted the  Roman  Catholic  faith,  and  again  became 
a  Protestant,  when  he  applied  to  his  wife  to  return  to 
matrimonial  cohabitation.  She  refused;  and  there- 
upon he  .instituted  a  suit  for  restitution  of  conjugal 
rights,  to  which  the  wife  pleaded,  as  a  bar,  that  the 
rescript  of  the  Pope,  and  the  acts  of  the  parties  at 
Rome,  had  the  force  and  effect  of  a  judicial  sentence 
of  separation  A  memd  et  thoro.  The  Judge  of  the 
Arches  Court  rejected  the  allegation,  on  the  ground 
that  the  facts  pleaded  would  not,  even  if  proved, 
constitute  a  bar  to  the  husband's  right  to  a  sentenc6 
for  restoration  of  conjugal  rights.  Upon  appeal  to 
the  Judicial  Committee,  the  allegation  was  admitted, 
and  directed  to  be  reformed,  by  pleading  the  law  of 
Pennsylvania  as  applicable  to  the  circumstances,  in 
case  the  suit  had  been  brought  to  adjudication  there, 
and  also  the  domicil  of  the  husband  at  the  time  of 
the  transactions  at  Rome.  CowneUy  v.  Cownelly,  7 
Moore,  P.C.C.  438. 

A  testator  whose  domiciliiJtm  originis  was  Ireland, 
where  he  inherited  considerable  estates,  abandoned 
such,  and  by  a  long  residence  in  England  acquired 
an  English  domicil.  In  the  year  1836,  he  sold  his 
house  and  furniture,  and  broke  up  his  establishment 
in  England,  and  went  to  reside  in  France,  where  he 
bought  and  furnished  a  house  in  which  he  resided 
permanently  (cohabiting  with  a  French  woman)  to 
the  period  of  his  death,  in  1849  ;  with  the  exception 
only  of  occasional  visits  of  short  duration  to  England 
for  purposes  of  business  relating  to  his  estates  in 
Ireland  and  his  property  in  the  English  funds : — 
Held,  under  such  circumstances,  that  the  testator's 
domicil  was  French,  and  was  not  affected  by  his 
having  expressed  an  intention  to  return  to  England, 
in  an  event  which  never  happened,  or  of  his  having, 
on  one  occasion  when  in  England,  executed  a  will 
according  to  the  English  form  and  law,  or  from  the 
circumstance  that  the  bulk  of  his  property  at  his 
death  was  in  the  English  funds.  Anderson  v. 
Lanenville,  9  Moore,  P.C.C.  325. 

J  B  G  was  born  and  educated  in  Scotland,  of 
Scotch  parents.  In  1780  he  went  to  the  East 
Indies,  where  he  remained  as  a  surgeon  in  the 
East  India  Company's  service  until  1804,  when  he 
came  to  England  on  leave  of  absence,  but  never 
returned  to  India,  and  in  1809  he  retired  from  the 
company's  service  upon  a  pension  and  on  the  pay  of 
his'  rank.  For  two  years  after  leaving  India  he 
resided  near  London,  but  he  made  donations  to 
various  institutions  in  Scotland.  At  the  end  of 
1806  he  went  to  Edinburgh,  and  embarked  in  the 
business  of  a  banker;  he  purchased  a  house  there^ 
and  married,  and  caused  his  mother  to  return  from 
abroad   to   Scotland.     In  1815  his  affairs   became 
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embarrassed.  In  1817  he  came  to  London,  and 
continued  to  reside  in  England  until  1828,  occupying 
furnished  lodgings;  he  caused  his  residence  and  fur- 
niture in  Edinburgh  to  be  sold  and  his  books  to  be 
sent  to  London,  and  occupied  himself  in  the  sale  of 
various  oriental  works,  of  which  he  was  the  author, 
and  in  lecturing  on  Hindostanee  and  the  Eastern 
languages,  chiefly  under  the  auspices  of  the  East 
India  Company.  Between  1817  and  the  time  of 
the  death  of  the  testator,  he  also  projected  various 
undertakings,  of  which  he  was  to  be  the  director,  and 
resided  in  London ;  he  paid  three  short  visits  to 
Scotland,  and  in  1825  he  went  to  Belgium,  and  con- 
tinued to  visit  the  Continent.  In  1833  he  returned 
to  England,  but  in  1 834  he  again  visited  France, 
and  remained  for  longer  periods  than  at  first,  and  in 
1 837  he  took  a  lease  of  some  premises  in  Paris  for  a 
term  of  years,  in  which  he  resided,  occasionally 
visiting  England,  and  in  which  he  died  on  the  8th  of 
January  184],  having  executed  a  will  according  to 
the  laws  of  England,  in  which  he  described  himself 
as  of  Edinburgh.  Upon  exceptions  to  the  Master's 
report,  finding  that  the  testator's  domicil  was  in 
England,  —  Held,  that  in  1817  the  testator  was 
domiciled  in  Scotland;  that  he  subsequently  became 
domiciled  in  England,  and  was  so  in  1827;  and  that 
it  was  not  changed  at  the  time  of  his  death;  and  the 
exceptions  were  overruled.  Whicker  v.  Hume  and 
Eume  V.  Gilchrist,  20  Law  J.  Rep.  (n.s.)  Chanc.  369; 
13  Beav.  366. 

A  Scotchman,  a  surgeon,  came  to  England  and 
was  appointed  hospital  mate  in  the  Haslar  Hospital. 
He  subsequently  was  appointed  an  assistant  surgeon, 
and  afterwards  surgeon  on  board  various  ships  of  the 
Boyal  Navy.  He  was  then  for  several  years  em- 
ployed under  the  Admiralty  on  board  various  con- 
vict ships,  and  also  upon  other  medical  duties. 
During  this  time  he  twice,  while  on  half-pay,  re- 
visited Scotland  and  remained  there  up  to  the  time 
of  obtaining  employment,  but  he  ultimately,  while 
on  duty,  died  at  Malta : — Held,  though  he  removed 
all  his  goods  from  Scotland,  and  also  his  sister  and 
only  relation,  and  never  afterwards  returned,  that  he 
had  not  lost  his  domicil  of  origin.  Brmim  v.  Smith, 
21  Law  J.  Rep.  (n.3.)  Chanc.  356;  IS  Beav.  444. 

A  man  cannot,  at  least  with  reference  to  the  law 
of  succession  to  personal  estate,  have  two  domicils. 
Forbes  v.  Forbes,  23  Law  J.  Rep.  (h.s.)  Chanc.  724; 
Kay,  341. 

Every  legitimate  child  acquires,  by  birth,  the 
domicil  of  his  father.     Ibid. 

The  domicil  of  an  infant  cannot  be  changed  by 
his  own  act.     Ibid. 

A  new  domicil  cannot  be  acquired  except  by  in- 
tention and  act.     Ibid. 

The  intention  of  abandoning  a  domicil  and  actual 
abandonment  of  residence  will  not  displace  the 
domicil,  unless  another  be  acquired.    Ibid. 

By  an  engagement  to  serve  and  actual  service  in 
India  under  a  commission  in  the  Indian  army,  a 
person  who  had,  by  origin,  a  Scotch  domicil,  acquired 
an  Indian  or  Anglo-Indian  domicil  in  the.  place  of 
his  domicil  by  origin,  and  that  although  he  had  real 
estate  in  Scotland.     Ibid. 

A  Scotchman  who  had  acquired  an  Anglo-Indian 
domicil  by  service  in  the  Indian  army,  returned  to 
Great  Britahi  in  1822.  Having  an  estate  in  Scot- 
land, he  built  a  house  there  and  resided  there  during 


the  summer  months  from  1823  to  1841,  his  wife  ac- 
companying him  on  two  occasions.  In  1823,  he 
took  a  lease  of  a  house  in  London,  which  lease  was 
renewed  in  1850.  In  this  house,  his  wife  and  an 
establishment  of  servants  resided.  From  1841  to 
1851,  when  he  died,  he  did  not  visit  Scotland,  on 
account  of  ill  health,  as  was  alleged : — Held,  that 
the  fact  of  his  wife  and  the  establishment  of  servants 
suitable  for  their  joint  residence  being  in  England, 
shewed  his  intention,  after  the  abandonment  of  the 
Anglo-Indiaii  domicil,  to  acquire  an  English  domicil. 
Ibid. 

A  foreign  ambassador  held  under  the  circum- 
stances to  have  acquired  an  English  domicil.  Seath 
v.  Samson,  14  Beav.  441. 

In  1819  a  Sardinian  came  to  England,  and  became 
attached  to  the  Sardinian  embassy.  In  1821  he  was 
dismissed,  but  he  continued  to  reside  ten  years  in 
England.  He  was  then  for  three  years  chargi- 
d'a^aires  in  London,  and  for  three  years  minister  in 
Holland.  In  1837  he  was  appointed  envoy  extra- 
ordinary and  minister  plenipotentiary  to  England, 
and  retained  this  office  until  his  death  in  1846 : — 
Held,  upon  the  evidence  of  his  declaration  and  acts 
that  he  was  domiciled  in  England.     Ibid. 


DONATIO  MORTIS  CAUSA. 

A  lent  B  5001.  in  October  1843,  on  which  occasion 
B  wrote  and  signed  the  following  document :  "  Re- 
ceived of  A  5001.,  to  bear  interest  at  il.  per  cent.," 
and  gave  it  to  A.  In  June  1845  A,  being  danger- 
ously ill,  gave  the  document  to  her  servant,  with  an 
expression  to  the  effect  that  she  wished  the  debt  to 
be  cancelled.  Ten  days  after  this  delivery  A  died : — 
Held,  that  this  was  a  donatio  mortis  cawsd  in  favour 
of  B.  Moore  v.  Da/rton,  20  Law  J.  Rep.  (n.s.) 
Chanc.  626;  4  De  Gex  &  Sm.  517. 

Gifts  of  this  nature  have  not  been  abolished  by 
the  last  Wills  Act.    Ibid. 

A  lent  B  \00l.  in  October  1843,  on  which  occa- 
sion B  wrote  and  signed  the  following  document : 
"  Received  of  A,  for  the  use  of  C,  100?.  to  be  paid 
to  her  at  A's  death,  but  the  interest  at  il.  per  cent, 
to  be  paid  to  A."  Underneath  was  written,  "  I  ap- 
prove the  above,"  which  was  signed  by  A.  This 
document  was  given  to  A.  The  money  was  not  paid 
to  A  in  her  lifetime.  In  June  1845  A  died : — > 
Held,  that  B  was  a  trustee  for  C  of  lOOt  at  the 
death  of  A.     Ibid. 

A  testator,  upon  his  death-bed,  gave  a  cheque  of 
l,000i.  to  his  wife,  and,  at  his  request,  she  changed 
it  for  the  cheque  of  another  person  of  the  same 
amount.  Thetestator'schequewas paid inhislifetime, 
and,  after  his  decease,  the  widow  obtained  the  l,000i. 
upon  another  cheque  given  to  her  for  that  for  which 

she  had  parted  with  her  husband's  cheque : Held, 

that  the  gift  to  the  wife  was  complete,  and  that  the 
1,0002.  did  not  form  part  of  the  husband's  estate. 
BouU\.EUia,22  1&w  J.  Rep.  (n.s.)  Chanc.  716; 
4  De  Gex,  M.  &  G.  249;  17  Beav.  121. 

A  father,  having  lent  his  sou  a  sum  of  money, 
took  a  deposit  of  the  title  deeds  of  an  estate,  to- 
gether with  a  bond.  The  son  afterwards  borrowed 
the  deeds  from  his  father  and  mortgaged  the  property 
to  another  person  unknown  to  the  father,  who,  during 
an  illness  from  which  he  never  recovered,  gave  his 
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son  the  bond,  at  the  same  time  using  these  Words : — 
"Take  this,  but  do  not  wrong  your  children,  and  do 
not  mortgage  your  property  " : — Held,  that  this  con- 
stituted a  valid  Aonatio  mortis  camA  for  the  benefit 
of  the  son  alone.  Meredith  v.  Watson,  23  Law  J. 
Kep.  (n.s.)  Chanc.  221. 

A  being  indebted  to  B  in  2002.,  appointed  him 
executor  of  his  will.  When  on  his  death*bed,  A 
gave  to  B  a  cheque  for  9001.  with  the  following  me- 
morandum thereon :  "  C,  2002.,  B,  2002.,  executor- 
ship fund  5002."  At  the  same  time,  A  gave  to  B 
verbal  instructions  to  keep  2002.  in  discharge  of  the 
debt,  to  hold  2002.  for  C,  and  to  treat  the  remaining 
S002.  as  part  of  his  estate.  The  cheque  was  cashed 
and  the  money  placed  to  B's  account  at  hia  bankers 
before  A's  death  : — Held,  that  the  2002.  was  a  gift 
inter  vivos  in  favour  of  C,  and  not  a  donatio  mortis 
ccmsd.  Tate  v.  Lextliead,  23  Law  J.  Rep.  (h.s.) 
Chanc.  736  j  Kay,  6S8. 


DOWER. 


(A)  Election. 

(B)  When  barred. 

(C)  Priority. 

(D)  Proceewnqs  fob. 


(A)  Election. 

,  A  testator,  by  his  will,  gave  all  hia  freehold  and 
leasehold  measuagea,  tenements,  &c.,  to  trustees  for 
all  his  estate  and  interest  therein,  on  trust,  to  sell 
and  apply  the  proceeds  in  manner  thereinafter  de- 
clared ;  he  then  gave  certain  legacies  out  of  his  per- 
sonal estate;  and  the  residue  thereof,  together  with 
the  proceeds  to  be  derived  from  the  sale  of  hia  free- 
hold and  leasehold  estate,  he  directed  to  be  divided 
into  four  parts;  one-fourth  he  gave  to  hia  wife  and 
the  other  three-fourths  to  certain  other  relations. 
Amongst  other  legacies,  sums  of  money  were  given 
in  unequal  amounts  to  his  wife  and  the  other  de- 
visees. The  testator,  after  the  date  of  his  will,  had 
demised  parts  of  his  estates  for  terms  of  years,  with  an 
option  to  the  lessees  to  purchase,  and  had  permitted 
one  lesaee  to  erect  buildings,  which  had  been  done, 
and  the  estate  was  thereby  greatly  improved  :_ 
Held,  that  the  widow  of  the  testator  was  not  to  be 
put  to  her  election,  but  was  entitled  to  dower,  as 
well  as  to  the  benefits  given  her  by  the  will,  and  that 
she  would  take  her  dower  according  to  the  existing 
value  of  the  estate,  since  the  acts  by  which  the 
value  of  the  propertv  had  been  altered  were  not  her 
acts.  Gibson  v.  Gibson,  22  Law  J.  Rep.  (n.s.) 
Chanc  346;  1  Drew.  42. 

A  testator  seised  of  real  estates,  of  which  his  wife 
was  dowable,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  truat,  out  of  the 
income,  to  pay  his  widow,  202.  a  year,  and  gave  his 
trustees  a  power  of  leasing  over  his  real  estate.  The 
provision  made  for  the  widow  was  small,  as  com- 
pared with  the  whole  income : — Held,  that  the 
widow  was  not  put  to  her  election  between  her 
dower  and  the  provisions  contained  in  the  will,  but 
was  entitled  to  both.  Warhvtton  v.  Warbuttan^  23 
Law  J.  Rep.  (n.s.)  Chanc.  467;  2  Sm.  &  G.  163. 
Where  a  testator,  seised  of  real  estate  of  which 


his  wife  is  dowable,  makes  a  provision  for  hia  wife  by 
will,  and  gives  a  power  of  leasing  his  real  estate  to 
trustees,  such  power  is  a  strong  circumstance  in 
favour  of  hia  intention  to  put  his  wife  to  her  election 
between  such  provision  and  her  dower;  but  ia  not 
conclusive  on  the  question,  and,  notwithstanding 
such  power,  she  may  be  entitled  to  both.     Ibid. 

A  testator  bequeathed  all  his  personal  property 
to  his  wife,  and  he  gave  her  an  annuity  out  of  a  par- 
ticular freehold  estate,  devised  to  J  P  in  fee.  He 
then  devised  all  other  his  freehold  estates  to  trustees, 
with  power  to  let  the  same,  and  to  cut  timber  for 
repairs,  until  all  his  nephews  and  nieces  attained 
twenty-one;  and  after  the  happening  of  that  event, 
he  directed  the  estates  to  be  sold,  and  the  proceeds 
to  be  divided  equally  among  all  his  nephews  and 
nieces : — Held,  affirming  the  decision  below,  that 
the  widow  was  bound  to  elect  between  the  benefits 
given  her  by  the  will  and  her  claim  to  dower. 
Parker  v.  Soiverby,  23  Law  J.  Rep.  (n.s.)  Chanc 
623;  i  De  Gex,  M.  &  G.  321 :  affirming  22  Law  J. 
Rep.  (h.s.)  Chanc.  942;  1  Drew.  488. 

To  raise  a  case  of  election,  it  is  not  necessary  that 
it  should  be  apparent  on  the  face  of  the  will  that 
the  wife's  right  to  dower  was  present  to  the  testator's' 
mind;  it, is  sufficient  that  the  disposition  of  the  pro-- 
perty  is  inconsistent  with  the  right  to  dower.     Ibid. 

A  testator  gave  annuities  to  his  widow,  charged  on 
land,  certain  freehold  parts  of  which  he  had  no  power 
to  devise,  and  as  to  certain  copyhold  parts  of  which 
it  was  contended  that  they  did  not  pass  by  his  will.  He 
declared  that  such  annuities  were  in  satisfaction  of 
"  all  dower  and  thirds  at  the  common  law  or  other- 
wise, which  she  would  or  might  have  been  entitled  to 
in  default  of  his  will ;" — Held,  that  the  widow  was 
put  to  her  election  as  well  as  to  the  freehold  lands 
which  he  had  no  power  to  devise,  as  to  the  free  bench 
out  of  the  copyhold.  Nottley  v.  Palmer,  2  Drew.  93,, 

(B)  When  barred. 

In  the  deed  of  settlement,  made  on  the  marriage 
qf  E  S,  an  adult  female,  it  was  recited,  that  "  for 
providing  a  competent  jointure  and  provision  of 
maintenance  for  the  lady  in  case  she  should  survive 
her  husband,"  the  father  of  T  D,  the  intended  hus- 
band, had  paid  to  T  D  3,0002.,  and  the  father  of  the 
lady  had  paid  to  T  D  8512.  and  had  covenanted  to 
pay  him  a  further  sum  of  5002. ;  and  that  it  had  been 
agreed  that  T  D  should  give  a  bond  to  the  trustees 
of  the  settlement,  conditioned  for  the  payment  of 
2,0002.  within  six  months  after  the  marriage;  and  it 
was  declared  that  the  trustees  should  hold  the  2,0002, 
upon  trusts  for  the  benefit  of  the  husband  and  wife 
for  their  respective  lives  in  succession,  &c.  T  Dgave 
the  bondaccordingly,  and  died,  leaving  E  S  surviving 
him,  having  paid  5002.  only  in  discharge  of  the  bond. 
After  the  marriage,  T  D  acquired  real  estate  which 
he  sold  during  the  coverture.    Upon  bill  by  the  wife 

against  the  purchaser,  claiming  dower: Held,  upon 

appeal,  that  the  settlement,  being  expressed  to  be 
"  for  providing  a  competent  jointure,"  must  be  under- 
stood to  be  in  bar  of  dower;  and,  reversing  the  deci- 
sion below,  that  the  partial  non-payment  of  the 
money  secured  by  the  bond,  did  not  entitle  the 
widow  to  claim  against  the  purchaser  of  the  hus- 
band's real  estates  her  dower  pro  tamto.  Dyke  v. 
Eendall,  21  Law  J.  Rep.  (n.s.)  Chanc.  906;  2  De 
Gex,  M.  &  G.  209. 
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Equitable  bar  of  dower  depends  altogether  upon 
contract;  and  has  no  analogy  to  legal  bar  of  dower 
under  the  Statute  of  Uses.     Ibid. 

The  obaei;vation8  of  Sir  A.  Hart,  in  Power  v.  Sheil 
(1  Moll.  311),  disapproved  of.     Ibid. 

A  conveyance  of  real  estate  prior  to  the  3  &  4 
Will.  i.  c.  106.  to  a  married  man  to  uses  to  bar  dower, 
with  a  declaration  that  it  was  "to  the  intent  that  the 
present  or  any  future  wife  should  not  be  entitled  to 
dower,"  will  not  as  against  the  heir-at-law  deprive  a 
second  wife  married  after  the  passing  of  the  act  of 
her  dower.  Fry  v.  Noble,  24  Law  J.  Bep.  (n.s.) 
Chanc.  591;  20  Beav.  598. 

An  equitable  right  to  dower  entitles  a  widow  to 
costs,  if  it  is  disputed  by  a  party  to  whom  the  estate 
had  been  sold  by  the  heir-at-law.     Ibid. 

(C)  Priority. 

By  Sir  John  Romilly's  Act  freeholds  and  copy- 
holds of  a  deceased  are  now  assets  for  the  payment 
of  his  debts,  and  by  the  Dower  Act  all  debts  to  which 
the  land  of  a  deceased  are  subject  are  "  valid  and 
effectual  as  against  the  right  of  his  widow  to  dower ;" 
— Held,  nevertheless,  that  the  widow's  right  to  dower 
or  free  bench  has  still  priority  over  mere  creditors  of 
a  deceased.     Spi/er  v.  Hyatt,  20  Beav.  621. 

A  widow  dowable  out  of  her  husband's  lands,  having 
elected  to  ttike  an  annuity  given  by  the  will  in  lieu  of 
her  dower,  the  testator's  estate  being  insufficient  to 
pay  the  legacies  in  full : — Held,  entitled  to  priority 
over  the  other  legatees.  Stahlschmidt  v.  Lett,  1 
Sm.  &  G.  421. 

(D)  Proceedings  eoe. 

On  a  plea  of  tout  temps  prut  to  a  declaration  in 
dower  under  the  Statute  of  Merton,  replication  of  a 
demand  and  refusal  to  render  dower  before  the  writ 
sued  out,  rejoinder  traversing  the  demand,  and  issue 
thereon  found  for  the  demandant,  the  demandant  is 
entitled  to  damages  from  the  death  of  her  husband, 
and  not  from  the  date  of  the  demand  only.  Watson  v. 
Watson,  20  Law  J.  Bep.  (h.s.)  C.P.  25;  10  Com. 
B.  Bep.  3. 

Dower  may  be  demanded  by  another  person  on 
behalf  of  the  widow;  and  a  demand  in  the  presence 
of  witnesses  is  not  necessary.     Ibid. 


EASEMENT. 

[See  Custom  and  Prescription — Light — Nni- 
SiNCB Water  and  Watercourse — Way.] 

(A)  What  is  an  Easement. 

(B)  How  the  Bight  may  be  acquired. 

(C)  Pleading  and  Evidence. 


(A)  What  is  an  Easement. 

A  water  company  which  has  laid  pipes  in  a  land 
tax  division  under  a  statutory  power  in  that  behalf, 
but  which  is  the  owner  of  no  land  within  the  division, 
is  not  assessable  there  to  the  land  tax;  the  right  in 
question  being  in  the  nature  of  an  easement,  and  not 
"  land  "  or  "  hereditament."  The  Governor  a/nd  Com- 
pany of  Chelsea  WaterworJcs  v.  Bowley,  20  Law  J. 
Bep.  (N.s.)  Q,.B.  520;  17  Q.B.  Bep.  358. 

The  8th  section  of  the  Prescription  Act,  2  &  3 


Will.  4.  c.  71,  only  applies  to  the  computation  of  the 
period  of  forty  years'  enjoyment,  which,  under  the 
2nd  section,  confers  an  absolute  and  indefeasible  right 
to  an  easement.  Where,  therefore,  a  right  of  way 
was  claimed  under  the  2nd  section  of  the  act  in  re- 
spect of  twenty  years'  user  as  of  right,  and  it  ap- 
peared that,  during  a  portion  of  that  period,  the 
servient  tenement  had  been  under  leases  for  terms  of 
years,  and  no  resistance  had  been  made  either  after 
or  during  the  leases,  to  the  user  of  the  way, — Held, 
that  the  time  during  which  the  servient  tenement 
had  been  on  lease,  was  not,  under  the  8th  section,  to 
be  excluded  in  the  computation  of  the  period  of 
twenty  years.  Folk  v.  Shinner,  22  Law  J.  Bep. 
(n.s.)  Q.B.  27;  18  Q.B.  Rep.  568. 

Where  the  owner  of  land  builds  houses  upon  it, 
adjoining  each  other  so  as  to  require  mutual  support, 
there  is,  either  by  a  presumed  grant  or  by  a  presumed 
reservation,  a  right  to  such  mutual  support,  and  such 
right  is  not  affected  by  subsequent  subdivision  of  the 
property.  Richards  v.  Rose,  23  Law  J.  Rep.  (n.s.) 
Exch.  3;  9  Exch.  Bep.  218. 

Therefore,  where  B,  the  owner  in  fee,  demised 
land  to  P  on  a  building  lease,  and  P  erected  two 
houses  adjoining  each  other,  and  subsequently  under- 
leased to  W,  who  mortgaged  the  two  houses,  and  the 
assignee  of  the  mortgagee  imder  a  power  of  sale  sold 
one  house  to  the  plaintiff,  and  subsequently  sold  the 
other  to  the  defendant,  it  was  held  that  the  plaintiff 
was  entitled  to  maintain  an  action  against  the  defen- 
dant for  excavating  under  his  own  house  and  removing 
his  own  soil,  whereby  the  plaintiff's  house  was  de- 
prived of  support  and  sank.     Ibid. 

A  right  claimed  by  the  inhabitants  of  a  township 
to  enter  upon  the  land  of  a  private  person  and  take 
water  from  a  well  therein  for  domestic  purposes  is  an 
easement  and  not  a  profit  d,  prendre,  and  may,  there- 
fore, properly  be  claimed  by  custom.  Race  v.  Wa/rd, 
24  Law  J.  Bep.  (n.s.)  Q.B.  153;  4  E.  &  B.  702. 

(B)  How  THE  Bight  may  be  acquired. 

Where,  to  an  action  of  trespass,  a  claim  of  right 
acquired  by  thirty  years'  user  without  interruption  is 
set  up  extending  over  a  space  larger  than,  but  in- 
cluding, the  locus  in  quo,  and  an  interruption  ac- 
quiesced in  for  a  year  is  shewn  to  have  existed  as  to 
the  locus  in  quo,  but  as  to  no  other  part  of  the  space 
over  which  the  right  is  claimed,  the  right  under  2  &  3 
Will.  4.  C.71.  is  disproved  as  between  the  parties  to 
the  action,  and  affords  no  justification  of  the  trespass 
complained  of.  Dames  v.  Williams,  20  Law  J.  Bep. 
(n.s.)  Q.B.  330;  16  Q.B.  Bep.  546. 

An  interruption  of  a  right  acquired  by  user  within 
the  meaning  of  2  &  3  Will.  4.  c.  71.  s.  4.  may  be 
caused  by  the  act  of  a  stranger,  and  not  the  owner 
of  the  servient  tenement.     Ibid. 

Although  under  2  &  3  Will.  4.  c.  71.  s.  4.  no 
interruption  will  prevent  a  right  from  being  ac- 
quired by  twenty  years'  user  unless  it  has  been 
acquiesced  in  for  a  whole  year,  yet  an  interruption 
for  a  shorter  period  may  have  the  effect  of  shewing 
that  the  enjoyment  never  was  as  of  right,  and  thereby 
of  preventing  a  right  being  acqnu-ed  under  section  1 . 
of  the  same  act.  Eaton  v.  the  Swcmsea  Water  Co., 
20  Law  J.  Bep.  (n.s.)  Q.B.  482;  17  QB.  Bep. 
267. 

In  trespass  qu.  cl.  fr.,  pleas  of  a  user  of  the  locus 
in  quo  as  a  road  for  a  full  period  of  twenty  years, 
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and  forty  yeaTS,  preceding  the  commencement  of  the 
suit  under  2  &  3  Will.  4.  c.  71,  are  not  supported 
by  proof  of  an  user  for  twenty  and  forty  yeara  up  to 
within  fourteen  months  before  the  commencement  of 
the  suit.  Loae  v.  Cwrpenler,  20  Law  J.  Rep.  (n.s.) 
Exch.  374;  6  Exch.  Rep.  825. 

Serrible — that  to  furnish  proof  of  a  right  by  user 
under  that  statute  there  ought  to  be  an  user  at  least 
once  a  year.     Ibid. 

Whether  mere  non-user  of  a  right  amounts  to  an 
abandonment  of  the  right,  will  depend  upon  the 
circumstances  which  caused  the  non-user.  There- 
fore, where  the  use  of  an  immemorial  right  of  way 
to  a  close  was  discontinued  because  the  occupiers 
had  a -more  convenient  access  to  it  over  another  close 
in  their  occupation, — Held,  that  the  non-user 
afforded  no  evidence  of  an  intention  to  abandon  the 
right.  Wwrdv.  Ward,  21  Law  J.  Rep.  (n.s.)  Exch. 
3.S4;  7  Exch.  Rep.  838. 

By  a  deed  between  A  owner  of  Greenacre  and  B 
owner  of  Blacfcacre,  it  was  agreed  that  A  should 
have,  during  the  first  ten  days  of  every  month,  for 
the  purpose  of  irrigation,  all  the  water  of  a  stream 
which  flowed  through  Greenacre  into  Blaokacre,  and 
that  at  all  other  times  the  water  should  be  under 
the  controul  and  at  the  disposal  of  B,  his  heirs  and 
assigns,  and  be  allowed  to  flow  in  a  free  and  uninter- 
rupted course  towards  and  into  Blaokacre,  through 
a  channel  therein  particularly  described;  and  that 
the  owner  of  Greenacre  should  cleanse  and  repair 
the  said  channel,  with  liberty  to  B,  his  heirs,  &c. 
to  do  so  on  his  default: — Held,  that  this  deed 
operated  as  a  grant  to  B  of  an  easement  of  the 
watercourse  therein  described,  at  all  times  except 
the  first  ten  days  of  each  month,  and  that  he  thereby 
acquired  a  right  in  respect  of  that  channel,  and  that 
an  alteration  of  this  channel  was  an  injury  to  his 
right  in  respect  of  which  B  might  maintain  an  action, 
although  no  actual  damage  had  occurred.  Northam 
V.  MwrUy,  22  Law  J.  Rep.  (n.s.)  Q.B.  183;  1  E. 
&  B.  665. 

Held,  also,  that  a  declaration  describing  the  right 
as  an  easement  to  which  the  plaintifi^  was  entitled 
by  reason  of  his  possession  of  Blackacre,  without 
referring  to  the  deed,  was  sufficient.     Ibid. 

(C)  Pleading  and  Evidence. 

Under  a  canal  act  mill-owners  within  a  specified 
distance  of  the  canal  were  entitled  to  use  the  water 
for  the  purpose  of  condensing  the  steam  used  for 
working  their  engines.  In  an  action  against  such  a 
mill-owner,  the  declaration  charged  that  he  abstracted 
more  water  than  was  sufficient  to  supply  the  engine 
with  cold  water  for  the  purpose  of  condensing  the 
steam,  and  that  he  applied  the  water  to  other  and 
different  purposes  than  condensing  steam.  The 
plea  alleged  an  user  by  the  defendant,  as  occupier 
of  the  mill  in  the  declaration  mentioned,  of  the 
water  as  of  right  and  without  interruption  for  twenty 
years  for  other  purposes  than  condensing  steam,  to 
wit,  for  the  purposes  of  supplying  the  boiler  of  the 
engine  and  of  generating  steam  for  working  the 
engine,  and  of  supplying  a  certain  cistern,  to  wit,  a 
cistern  on  the  roof  of  a  certain  engine-house.  The 
replication  traversed  the  user  as  alleged  in  the  plea. 
The  evidence  was,  that  the  defendant  was  the 
occupier  of  two  mills,  adjoining  to  each  other  and 
occupied  together,  each  having  a  separate  steam- 
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engine.  The  "  old  mill"  was  erected  in  1823,  since 
which  time  the  defendant  had  used  the  water  from 
the  canal  for  twenty  years  for  the  purposes  mentioned 
in  the  plea  in  respect  of  the  "  old  mill."  The  "  new 
mill"  was  built  in  1829,  and  the  water  had  been 
used  as  alleged  in  the  plea  for  less  than  twenty  years 
in  respect  of  that  mill.  There  was  no  cistern  on  the 
roof  of  any  engine-house,  but  there  were  various 
cisterns  in  and  about  the  engine-house  in  the  old  mill 
through  which  the  water  passed.  The  jury  found 
that  the  two  buildings  formed  one  mill,  and  that 
there  had  been  a  twenty  years'  user  as  of  right  by 
the  defendant : — Held,  that  the  issue  was  divisible, 
and  that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him,  except  as  to  the  supplying  a 
cistern  on  the  roof  of  the  engine-house,  as  to  which 
the  plaintiff  was  entitled  to  enter  a  verdict  with 
nominal  damages.  The  Proprietors  of  the  JHochdale 
Carnal  v.  JRadclife,  21  Law  J.  Rep.  (h.s.)  Q.B.  297; 
18  Q.B.  Rep.  287. 

Held,  also,  (upon  motion  for  judgment  non 
ohstante  veredicto)  that  the  plea  was  bad,  as  the 
canal  company  had  no  right  to  grant  the  water  for 
other  purposes  than  for  condensing  steam,  and  that 
no  such  right  could  consequently  be  inferred  from  a 
twenty  years'  user  by  the  defendant.     Ibid. 

Upon  the  trial  of  an  issue  whether  the  plaintiff 
had  acquired  ^  right  to  a  watercourse  by  a  twenty 
years'  user  as  of  right  without  interruption,  evidence 
was  offered  that  during  the  twenty  years  the  defen- 
dants (a  water  company),  who  claimed  to  be  entitled 
to  divert  the  water,  had  penned  it  back  from  the 
plafhtiff's  land  and  had  laid  an  information  under 
their  local  act  against  the  plaintiff's  servant,  who 
had  removed  the  obstruction  and  who  was  convicted 

and   fined   a  shilling,  which  the  plaintiff  paid  : 

Held,  that  this  evidence  was  properly  admissible  as 
negativing  an  enjoyment  by  the  plaintiff  as  of  right. 
Baton  V.  the  Swansea  Waterworhs  Co.,  20  Law  J. 
Rep.  (N.S.)  Q.B.  482;  17  a.B.  Rep.  267. 


EAST  INDIA  COMPANY. 

[See  Stats.  16  &  17  Vict.  c.  95;  17  &  18  Vict. 
c.  77.  and  18  &  19  Vict.  c.  93.] 

There  is  no  legal  obligation  upon  the  East  India 
Company  to  pay  to  the  commander-in-chief  of  the 
Queen's  or  of  the  native  forces  in  India  the  arrears 
of  pay  due  to  him,  as  such  commander-in-chief,  and 
a  mandamus  to  pay  such  arrears  cannot  be  granted. 
Fx  parte  Napier,  21  Law  J.  Rep.  (n.s.)  a.B.  332- 
18  Q.B.  Rep.  692. 

The  English  Statute  of  Limitations,  21  .Jac.  1. 
c.  16,  extends  to  India,  and  applies  to  Hindoos  and 
Mahomedans  as  well  as  Europeans,  in  civil  actions 
in  the  supreme  court.  Ruckmahoye  v.  Mottichvmd, 
8  IVIoore,  P.C.C.  4;  5  Moore's  Ind.  App.  234. 


ECCLESIASTICAL  COURT. 

[Defamation  Suits,  see  18  &  19  Vict.  c.  41.  s.  2. 
and  see  Exeoution Pbaotioe.] 

The  54  Geo.  3.  c.  68.  s.  9,  prohibits  a  proctor  from 
permitting  or  suffering  "his  name  to   be  in   any 
2  N 
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manner  used  in  any  suit,  the  prosecution  or  defence 
of  which  shall  appertain  to  the  office  of  a  proctor,  or 
in  obtaining  probates  of  will,  letters  of  administra- 
tion, or  marriage  licences"  for  the  benefit  of  any  other 
person.  The  10th  section  enacts,  "  that  in  case  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any 
other  person,  make,  do,  act,  exercise,  or  perform  any 
act,  matter,  or  thing  whatsoever,  in  any  way  apper- 
taining or  belonging  to  the  office,  function,  or  prac- 
tice of  a  proctor,  for  or  in  consideration  of  any  gain, 
fee,  or  reward,  or  with  a  view  to  participate  in  the 
benefit  to  be  derived  from  the  office,  function,  or  prac- 
tice of  a  proctor,  without  being  admitted  and  enrolled, 
he  shall  forfeit  501." : — Held,  that,  construing  these 
two  sections  together,  the  acts  intended  by  the  latter 
section  to  be  prohibited  were  those  which  were 
legally  incident  to  the  office  of  a  proctor;  not  those 
which,  though  usually  performed  by  him,  were  not 
of  right  incident  to  his  office.  And,  therefore,  that 
a  registrar  of  an  ecclesiastical  court,  who,  in  cases 
where  there  was  no  testamentary  contest,  had  pre- 
pared the  documents  and  done  the  acts  necessary 
for  obtaining  letters  testamentary  and  probates  of 
wills,  and  other  similar  matters,  had  not  thereby 
subjected  himself  to  the  penalty  imposed  by  the  10th 
section.  Stephensom  v.  Higginson,  3  H.L.  Cas.  638. 
On  the  trial  of  an  action  brought  on  this  statute, 
evidence  from  certain  ecclesiastical  courts  was  ten- 
dered, to  shew  that  it  was  customary  for  the  registrar 
to  do  these  acts,  and  to  receive  fees  on  account  of 
doing  them  : — Held,  that  such  evidence  was  properly 
admitted.     Ibid. 


ECCLESIASTICAL  LAW. 
[See  Burial — Cleboy  —  Chcrch  —  Chueoh- 

WARDENS  AND    OVERSEERS.] 


EJECTMENT. 

[See  the  Common  Law  Procedure  Act,  15  &  16 
Vict.c.  76.  ss.  168—221.  Also,  Reg.  Gen.  Hil.term, 
185.'?,  rr.  112,  113,  and  114,  22  Law  J.  Rep.  (k.s.) 
xvi.] 

(A)  When  maintainable. 
(a)  Lessor's  Title. 

(1)  In  general. 

(2)  Musi  he  a  Legal  Title. 

(3)  Tenamts  im,  Commwn. 

(4)  Assigns. 

( 5 )  Notice  to  quit  and  Dema/nd  of  Possession. 
( c )  Satisfied  Terms. 

(B)  Practice  and  Procedure. 
(a)  Appearance  amd  Defence. 
( 5 )  Service. 

( c)  Particulars  of  Premises. 

(d)  Lease  or  Agreement  under  1  Oeo.  4.  c.  87. 

(e )  Judgment. 

(/)  Execution —  Writ  of  destitution. 

(C)  Mesne  Profits. 

(D)  Pleading. 
(K)  Costs. 


(A)  When  maintainable. 

(a)  Lessor's  Title. 

(1)  In  general. 

The  plaintiff  applied  to  the  defendant  for  a  lease 
of  certain  premises,  intending  at  the  time  he  applied 
to  use  them  as  a  brothel.  The  defendant,  relying 
upon  the  innocent,  though  false,  misrepresentation  of 
a  third  party,  to  whom  he  was  referred  by  the  plaintifl^, 
that  the  plaintiff  was  a  respectable  man,  and  on  the 
plaintiff's  own  fraudulent  representation  that  he  in- 
tended to  carry  on  the  trade  of  a  perfumer,  granted 
him  a  lease.  The  plaintiff  accordingly  entered  into 
possession  and  used  the  premises  as  a  brothel,  where- 
upon the  defendant  forcibly  evicted  him.  The  plain- 
tiff having  brought  ejectment  to  recover  possession, — 
Held,  that  he  was  entitled  to  recover,  for  that  the 
fraudulent  misrepresentations  were  as  to  matters  col- 
lateral to  the  lease,  and  did  not  avoid  it.  Feret  v. 
HiU,  23  Law  J.  Rep.  (k.s.)  C.P.  185;  15  Com.  B. 
Rep.  207. 

Land  of  L  having  been  delivered  to  H  upon  elegit, 
H  brought  ejectment  against  L.  It  appeared  at  the 
trial  that  the  elegit  had  issued  upon  a  judgment 
entered  up  under  a  warrant  of  attorney  given  (before 
Stat.  17  &  18  Vict.  c.  90.)  by  L  to  H,  to  secure  (as 
appeared  by  the  defeazance)  sums  to  become  payable 
on  bills  of  exchange  having  less  than  twelve  months 
to  run,  which  were  given  upon  a  loan  at  usurious 
interest  It  being  objected  that,  so  far  as  regarded 
the  land,  the  proviso  in  stat.  2  &  3  Vict.  o.  37.  a.  1. 
took  the  facts  out  of  the  protection  of  the  act,  as  being 
a  security  upon  land,  and  therefore  the  execution 
was  bad  as  being  founded  on  an  usurious  contract: — 
Held,  that,  supposing  the  judgment  or  execution  bad 
(as  to  which,  qucere),  the  objection  could  not  be 
taken  in  this  action,  but  that  the  proper  course 
would  have  been  to  move  to  set  the  judgment  or  exe- 
cution aisde.  Hughes  v.  Lvmley,  4  E.  &  B.  274. 
(2)  Must  be  a  Legal  Title. 

[See  Doe  d.  PatricTc  v.  Beaufort,  title  Canal  and 
Canal  Company,  (A).] 

Where  a  railway  company  have  complied  with  the 
provisions  of  section  86.  and  have  entered  upon  and 
taken  land  within  the  prescribed  period  for  exercising 
their  compulsory  powers,  their  continuance  in  posses- 
sion after  the  prescribed  period,  without  having  the 
compensation  assessed  and  the  land  conveyed  to 
them,  is  not  unlawful,  and  an  ejectment  cannot  be 
maintained  against  them  under  such  circumstances. 
Doe  d.  Armislead  v.  the  North  Staffordshire  Rail. 
Go.,  20  Law  J.  Rep.  (n.s.)  Q.B.  249;  16  Q.B.  Rep. 
526. 

A  railway  company  by  their  special  act  were  em- 
powered to  purchase  land,  and  enter  upon  and  use 
the  same  for  the  purposes  of  the  railway.  But  they 
were  not,  "  except  by  consent  of  the  owner  or  occu- 
pier," to  enter  upon  any  such  lands,  until  they  should 
have  paid,  or  deposited  in  the  Bank  of  England,  the 
purchase-money  or  compensation  agreed  or  awarded 
to  be  paid  for  all  interest  in  the  same.  The  com- 
pany, with  the  consent  of  the  owner  (the  plaintiff), 
entered  in  1847  upon  certain  lands  required  for  the 
purposes  of  the  railway ;  the  amount  of  compensation 
having  been  by  an  agreement  between  them  referred 
to  an  arbitrator,  who  in  1849  awarded  a  certain  sum 
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as  compensation.  No  tender  of  a  conveyance  nor 
payment  of  the  sum  awarded  had  been  made,  and 
after  the  award,  a  demand  of  possession  was  served 
upon  the  company: — Held,  that  an  action  of  eject- 
ment could  not  be  maintained  against  the  company ; 
the  plaintiff's  only  right  being  to  enforce  the  payment 
of  compensation  under  the  award.  Doe  d.  Hudson 
V.  the  Leeds  and  Bradford  Rail.  Co.,  20  Law  J. 
Kep.  (n.s.)  Q.B.  486;  16  Q.B.  Rep.  796. 

(3)  Terumts  in  Common. 
Where  in  an  action  of  ejectment  by  tenants  in 
common,   it    appeared    that   other    parties,   whose 
numbers  were  not  ascertained,  were  also  jointly  inter- 
ested with  the  lessors  of  the  plaintiff  in  the  premises, 

Held,  dissenliente  Platt,B.,  that  the  lessors  of  the 

plaintiff  were  not  entitled  to  a  general  verdict,  but 
that  the  jury  were  bound  to  say  to  what  portion  of 
the  premises  the  lessors  of  the  plaintiff  were  entitled. 
Doe  d.  Hellyer  v.  Kimg,  20  Law  J.  Rep.  (n.s.)  Exch. 
301;  6  Exch.  Rep.  791. 

(4)  Assigns. 
A  lease,  granted  under  a  power  contained  in  a  settle- 
ment, recited  the  title  of  the  lessor,  and  shewed  that 
he  had  only  an  equitable  interest.  A  right  of  re- 
entry for  a  breach  of  the  covenants  in  the  lease  wna 
reserved  to  the  lessor  and  his  assigns : — Held,  first, 
that  the  lessee  was  not  estopped  from  disputing  the 
title  of  the  lessor  so  disclosed  in  the  lease  ;  and, 
secondly,  that  "  assigns  "  meant  assigns  of  the  set- 
tlor ;  and  that  although  the  right  of  re-entry  could 
not  be  well  reserved  to  the  lessor,  yet  that  the  owners 
of  the  reversion  under  the  settlement  for  the  time 
being  were  entitled  to  take  advantage  of  it  as 
"assigns."  Oreenawayi . Ha/rt, 23LawJ. Rep. (n.s.) 
C.P.  116;  14  Com.  B.  Rep.  340. 

(6)  Notice  to  quit  amd  Demand  of  Possession. 

A  mortgage  contained  a  power  of  sale,  and  then 
a  proviso  and  covenant  by  the  mortgagee  that  no 
sale  should  take  place,  nor  any  means  of  obtaining 
possession  of  the  premises  be  taken,  until  the  expi- 
ration of  twelve  calendar  months  after  notice  in 
writing  of  such  intention  had  been  given  to  the 
mortgagor.  It  also  contained  a  covenant  by  the 
mortgagee  for  quiet  enjoyment  by  the  mortgagor  as 
tenant  at  will  to  the  mortgagee,  on  payment  of  a 
yearly  rent,  in  lieu  of  and  as  interest  upon  the  mort- 
gage money.  The  mortgagor  remained  in  possession 
of  the  premises,  but  no  livery  of  seisin  was  made  to 
the  mortgagor.  Prior  to  the  cominencement  of  the 
action,  there  was  a  demand  of  possession,  but  no 
notice  to  quit  was  ever  given  to  the  mortgagor  : — 
Held,  that  the  effect  of  the  deed  was  to  create  a 
tenancy  at  will  only  ;  and  that  a  demand  of  posses- 
sion without  any  notice  to  quit  was  sufficient  to  en- 
title the  mortgagee  or  his  assignee  to  maintain  eject- 
ment. Doe  d.  Dixie  v.  Da/vies,  21  Law  J.  Rep. 
(n.s,)  Exch.  60;  7  Exch.  Rep.  89. 

(c)  Satisfied  Terms. 
By  deed  of  settlement  of  1813  freehold  premises 
were  limited  to  T  S  C  for  life,  with  remainder  to  such 
of  his  children  as  he  should  appoint ;  in  1844  T  S  C 
duly  exercised  the  power  of  appointment  in  favour 
of  his  eldest  son,  the  plaintiff.  In  1840  T  S  C,  assum- 
ing and  covenanting  that  he  was  seised  in  fee,  sold 


the  premises  to  D  (through  whom  the  defendant 
claimed)  and  two  terms  for  a  thousand  years  (origi- 
nally created  for  mortgage  purposes),  which  in  1773, 
being  then  satisfied,  had  been  assigned  in  trust  to  at- 
tend the  inheritance,  were  at  the  same  time,  in  1844, 
duly  assigned  to  a  trustee  for  D,  and  D  had  no  notice 
of  the  settlement  of  1813.  In  1778  the  premises 
had  been  settled  in  strict  settlement  on  the  marriage 
of  the  plaintiff's  grandfather,  but  neither  in  that  set- 
tlement nor  in  the  settlement  of  1818  was  any  notice 
taken  of  the  outstanding  terms : — Held,  first,  that 
if  a  jury  might,  on  the  authority  of  Doe  d.  Putland 
v.  ffUder,  presume  that  the  terms  had  been  surren- 
dered, the  Court  could  not  make  such  presumption. 
Cottrell  V.  ffughes,  24  Law  J.  Rep.  (n.s.)  C.P.  107; 
16  Com.  B.  Rep.  632. 

Secondly,  that  as  the  terms  would  have  afforded 
the  defendant  protection  against  the  settlement  of 
1813,  if  they  had  continued  to  subsist,  they  were 
within  the  exception  in  the  8  Sc  9  Vict.  c.  112,  s.  1, 
and  must  be  considered  as  still  subsisting.     Ibid. 

Semile That  the  Court  would  not  now  act  on 

the  authority  of  Doe  d.  PuUand  v.  Milder.     Ibid. 

(B)  Praotiob  and  Peoobddre. 

(a)  Appea/rance  a/nd  Defence. 

Upon  an  application  under  section  127.  of  the 
Common  Law  Procedure  Act,  1852,  to  be  allowed 
to  appear  and  defend  an  ejectment  in  respect  of  a 
part  of  the  premises  sought  to  be  recovered,  the 
Court  will  not  consider  nice  questions  as  to  the  ap- 
pliffant's  right  of  possession.  It  is  enough  if  a  primd 
facie  case  be  shewn  by  affidavit,  stating  that  the 
applicant  is  in  possession  by  himself  or  his  tenant. 
Croft  V.  Lwmley,  24  Law  J.  Rep.  (n.s.)  CI.B.  78; 
4  E.  &  B.  608. 

Where,  therefore,  in  an  ejectment  to  recover  the 
Opera  House  in  the  Haymarket,  it  was  stated  upon 
affidavit  that  some  of  the  boxes  had  been  let  to  the 
applicant  for  a  term  of  years,  with  free  and  uninter- 
rupted ingress,  egress  and  regress,  and  the  full  use 
of  the  same  by  tickets  of  admission  during  the  nights 
of  public  performance  (except  balls  and  masque- 
rades), and  all  profits  and  advantages  and  appur- 
tenances belonging  to  the  said  boxes ;  with  a  cove- 
nant for  quiet  enjoyment  ;  and  further,  that  after 
the  execution  of  the  lease,  the  applicant  entered  into 
possession  of  the  boxes  and  fitted  them  up,  and  had 
ever  since  continued  and  still  was  in  possession  of  the 
same,  with  all  the  rights,  privileges  and  appurten- 
ances thereto  belonging,  and  that  the  applicant  was 
advised  that  it  was  material  for  the  protection  of  his 
interests  that  he  should  be  permitted  to  defend, — 
Held,  that  enough  appeared  to  entitle  the  applicant 
to  be  allowed  to  appear  and  defend  the  action.  Ibid. 

But  where  the  applicant  was  a  tenant  by  elegit, 
who  had  recovered  the  premises  by  ejectment  against 
the  defendant,  but  had  never  been  put  into  actual 
possession,  the  Court  declined  to  permit  him  to  come 
in  and  defend.     Ibid. 

Under  the  Common  Law  Procedure  Act,  1852, 
s.  172,  which  provides  that  any  other  person  not 
named  as  a  defendant  in  a  writ  of  ejectment,  shall 
by  leave  of  the  Court  or  a  Judge,  be  allowed  to  ap- 
pear and  defend  on  filing  an  affidavit  shewing  that 
he  is  in  possession  of  the  land  either  by  himself  or  his 
tenant,  a  landlord  who  is  in  possession  by  his  tenant 


276 


EJECTMENT;  (B)  Pkacticb  and  Procedure. 


is  entitled  to  appear  as  a  matter  of  right,  and  the 
condition  of  giving  security  for  costs  cannot  be  im- 
posed, although  he  be  resident  abroad — per  Pollock, 
C.B.,  Piatt,  B.,  and  Martin,  B.;  Parke,  B.  dubitante. 
Btdler  v.  Meredith,  24  Law  J.  Eep.  (n.s.)  Exch. 
239;  11  Exch.  Rep.  85. 

(5)  Service. 

Where  a  declaration  in  ejectment  has  been  served 
previously  to  the  passing  of  the  Common  Law  Pro- 
cedure Act,  15  &  16  Vict.  c.  76,  proceedings  are  to 
be  continued  according  to  the  old  form.  Doe  d. 
Smith  V.  Roe,  22  Law  J.  Kep.  (lf.s.)  Exch.  17;  8 
Exch.  Rep.  127. 

Service  upon  one  of  two  joint  tenants,  the  notice 
being  addressed  to  that  one  only,  is  not  sufficient. 
Doe  d.  Brahy  v.  Roe,  10  Com.  B.  Rep.  663. 

Q^iKBre,  whether  the  affidavit  (required  bythell2th 
rule  of  Hilary  Term,  1853,)  of  service  of  the  writ  of 
ejectment  under  the  170th  section  of  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76,  should 
shew  (as  under  the  old  practice)  that  the  nature  and 
object  of  the  service  were  explained  to  the  party 
served.     Edwards  v.  Griffith,  15  Com.  B.  Rep.  397. 

At  all  events,  an  irregularity  in  that  respect  is 
waived  by  a  subsequent  attornment.     Ibid. 

(c)  Particulars  of  Premises. 
The  Court  will  only  under  special  circumstances 
grant  an  order  for  particulars  of  the  premises  sought 
to  be  recovered  in  an  action  of  ejectment.     Doe  d. 
Saxton  V.  Twrner,  11  Com.  B.  Rep.  896. 

(d)  Lease  and  Agreement  imder  1  Geo.  4.  c.  87. 

The  lease  or  agreement  which  the  landlord  must 
produce  in  court,  under  the  1  Geo.  4.  c.  87.  s.  1,  on 
a  motion  calling  upon  the  tenant  to  enter  into  the 
undertakings  and  give  the  bail  prescribed  by  that  sec- 
tion, should  be  annexed  to  the  affidavits  in  support 
of  the  motion.  Doe  d.  Poucan  v.  Roe,  2  L.  M.  & 
P.  322. 

(c)  Judgment. 

The  Court  refused  a  rule  nisi  for  judgment  against 
the  casual  ejector  in  a  country  cause  where  two 
terms  had  been  allowed  to  elapse  since  service  of  the 
declaration,  by  reason  of  negotiations  pending  be- 
tween the  parties  as  to  the  settlement  of  the  action ; 
it  not  being  shewn  that  the  tenant  had  taken  advan- 
tage of  the  delay  to  avoid  fresh  service.  Doe  d. 
Panton  v.  Roe,  21  Law  J.  Rep.  (n.s.)  C.  P.  160  ■ 
12  Com.  B.  Rep.  267. 

A  rule  for  judgment  as  in  case  of  nonsuit  cannot  be 
granted  in  an  action  of  ejectment,  since  the  Common 
Law  Procedure  Act  came  into  operation.  Doe  d. 
Leigh  v.  Holt,  21  Law  J.  Rep.  (n.s.)  Exch.  335;  8 
Exch.  Rep.  130. 

(f)  Execution — Writ  of  Restitution. 

If  a  judgment  in  ejectment  be  irregularly  ob- 
tained, and  possession  delivered  under  it,  and  then 
the  judgment  be  set  aside,  the  Court  will,  in  the  first 
instance,  grant  a  rule  requiring  possession  to  be 
restored  ;  but  if  such  rule  become  ineffectual  by 
reason  of  the  party  on  whom  it  is  to  be  served 
having  absconded,  a  writ  of  restitution  will  be 
awarded.  Doe  d.  Whittington  v.  Hards,  20  Law 
J.  Rep,  (n.s.)  Q.B.  406. 


-It  is  not  necessary  that  a  writ  of  restitu- 
tion should  be  founded  upon  matter  of  record.  Ibid. 

Writs  of  habere  facias  possessionem  in  ejectment 
are  within  the  3  &  4  Will.  4.  c.  67.  s.  2.  and  are 
properly  made  returnable  immediately  after  the 
execution  thereof.  Doe  d.  Sudson  v.  Roe,  21  Law 
J.  Rep.  (n.s.)  a.B.  359;  18  Q.B.  Rep.  806. 

Where  a  rule  of  Court  ordered  possession  of  lands 
to  be  restored  to  A,  B  and  C,  or  to  D,  their  tenant, 
a  demand  by  A  alone,  without  any  special  authority 
from  B  and  C,  was  held  sufficient.  Cortett  d.  Cly- 
mer  v.  NichoUs,  2  L.  M.  &  P.  P.C.  87. 

Upon  a  refusal  to  comply  with  that  demand,  the 
Court  granted  an  attachment,  although  the  affidavits 
in  support  of  the  rule  nisi  did  not  negative  that  pos- 
session had  been  delivered  to  B  and  C,  or  to  D. 
Ibid. 

Semble — that  such  omission  would  be  fatal,  where 
the  rule  is  a  rule  absolute  in  the  first  instance. 
Ibid. 

(C)  Mesne  Profits. 

[See  Matthew  v.  Osborne,  title  Copyhold.] 

A  party  having  mortgaged  his  premises  to  the 
plaintiff  in  1846,  and  being  allowed  to  remain  in 
possession,  let  them  in  1848  to  the  defendant.  In 
October  1849,  the  plaintiff,  without  having  made  an 
entry  on  the  premises,  or  having  been  otherwise  in 
possession,  brought  ejectment  against  the  defendant, 
who  gave  his  consent  to  a  Judge's  order  dated 
the  31st  of  October.  The  order  directed  proceed- 
ings to  be  stayed  till  the  15th  of  November  then 
next,  the  tenant  in  possession  undertaking  on  that 
day  to  give  up  possession  to  the  plaintiff,  and  that  in 
default  the  plaintiff  should  be  at  liberty  to  sign  final 
judgment  and  issue  execution  against  the  tenant  for 
the  costs  of  such  judgment,  execution,  writ  of  pos- 
session, costs  of  levy,  &c.  On  the  15th  of  Novem- 
ber the  plaintiff  first  entered  into  possession  of  the 
premises  and  brought  an  action  for  mesne  profits 
accrued  between  November  1848  and  the  15th  of 
November  1849:  — Held,  that  the  plaintiff  not 
having  been  in  possession  of  the  premises  prior  to  the 
15th  of  November  could  not  maintain  the  action,  his 
entry  on  that  day  not  having  relation  hack  to  his 
title  as  mortgagee;  and  that  the  Judge's  order  made 
no  difference  in  the  case.  Litchfield  v.  Ready,  20 
Law  J.  Rep.  (n.s.)  Exch.  IS ;  5  Exch.  Rep.  939. 

The  doctrine  of  entry  by  relation  applies  to  the 
case  of  disseisor  and  disseisee  only.     Ibid. 

In  an  action  for  the  mesne  profits  of  a  copyhold, 
to  which  the  defendant  pleads  not  possessed,  the 
plaintiff  may  reply,  by  way  of  estoppel,  a  judgment 
in  ejectment  in  his  favour,  and  if  he  does  not  reply 
it,  the  judgment  is  not  conclusive  evidence  of  his 
title.  Matthew  v.  Osborne,  22  Law  J.  Rep.  (h.s.) 
C.P.  241;  13  Com.  B.  Rep.  919. 

Trespass  for  mesne  profits;  pleas,  first,  not  pos- 
sessed; secondly,  that  before  the  said  times  when, 
&c.,  W  was  seised  in  fee,  and  demised  for  twenty-one 
years  to  T,  who  demised  to  the  defendant,  who 
entered  by  virtue  of  the  demise.  Replication,  by 
way  of  estoppel,  as  to  trespasses  since  the  26th  of 
October  1858,  setting  out  a  writ  in  ejectment,  in 
which  the  plaintiff  was  claimant,  and  dated  the  26th 
of  October  1853,  directed  to  the  defendant  as  the 
tenant  in  possession.  Averment  of  judgment  thereon 
by  default,  and  entry  by  the  plaintiff  by  virtue  of  the 
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judgment : — Held,  on  demurrer,  a  good  replication 
to  both  pleaB  ;  and  that  it  was  not  necessary  to  aver 
notice  of  the  proceedings  in  ejectment  to  the  defen- 
dant, or  that  a  writ  of  posseasion  was  issued  or  exe- 
cuted; and  that  entry  by  the  plaintiff,  if  necessary, 
was  sufficiently  averred.  WUkvnson  v.  Kirby,  23 
Law  J.  Rep.  (n.s.)  C.P.  224;  IS  Com.  B.  Bep. 
430. 

Held,  also,  that  the  estoppel  was  from  the  date  of 
the  writ,  and  that  the  plamtiff's  title  would  be  pre- 
sumed to  continue  until  by  rejoinder  it  was  shewn  to 
have  determined.     Ibid. 

SenMe that  section  75.   of  the  Common  Law 

Procedure  Act  applies  to  affirmative  pleadings  in 
answer  to  the  action,  and  not  to  pleadings  by  way  of 
denial  of  the  cause  of  action.     Ibid. 

In  ejectment  by  landlord  against  tenant  under  15 
&  16  Vict.  0.  76.  8.  214,  mesne  profits  may  be  re- 
covered although  not  specially  claimed  in  the  writ  or 
issue.  Smith  v.  Telt,  or  Tett,  23  Law  J.  Eep.  (n.s.) 
Exch.  93;  9  Exch.  Rep.  307. 

(D)  Pleading. 

The  83rd  section  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125),  which  permits 
equitable  defences  in  "  all  causes,"  applies  only  to 
causes  where  there  are  pleadings,  and  therefore  does 
not  apply  to  the  action  of  ejectment,  in  which  all 
pleadings  are  abolished  by  the  168th  and  178th  sec- 
tions of  the  Common  Law  Procedure  Act,  1862  (15 
&  16  Vict.  c.  76).  Neave  v.  Avery,  24  Law  J.  Rep. 
(h.s.)  C.P.  207;  16  Com.  B.  Rep.  328. 

By  the  178th  section  of  that  act,  the  issue  in 
ejectment  is  to  be  made  up  by  the  plaintiiF  without 
pleadings  ;  and  therefore,  where  the  plaintiff,  instead 
of  making  up  the  issue,  demurred  to  an  equitable 
plea  which  the  defendant  had  pleaded,  the  Court 
struck  the  demurrer  out  of  the  paper;  leaving  the 
plaintiff  to  apply  for  leave  to  strike  out  the  plea  and 
make  up  the  issue.    Ibid. 

(E)  Costs. 

To  entitle  a  plaintiff  in  ejectment  to  call  upon 
parties  who  are  strangers  to  the  record  to  pay  the 
costs,  it  must  be  clearly  shewn  that  the  defence  was 
conducted  by  them  for  their  own  benefit  in  the  name 
of  a  pauper  defendant :  it  is  not  enough  to  shew 
that  they  are  interested  as  equitable  mortgagees  of 
part  of  the  premises,  and  that  they  have  endeavoured 
to  make  terms  with  the  plaintiff  after  judgment 
signed.    Anstey  v.  Edwards,  16  Com.  B.  Rep.  212. 

After  a  verdict  for  the  plaintiffs  in  an  action  of 
ejectment  against  the  tenants  in  possession  of  the 
premises,  it  appeared  upon  affidavit  that  the  appear- 
ance to  the  action  in  the  names  of  the  tenants  in 
possession  had  been  entered,  and  the  defence  of  the 
action  conducted  by  an  attorney  employed  by  H 
and  S,  who  had  themselves  no  interest  in  the  pre- 
mises, but  had  conducted  the  defence  solely  for  the 
benefit  of  another  person  whom  they  reasonably 
believed  to  be  the  person  really  entitled  to  the  pre- 
mises : — Held  {Erie,  J.  differing  in  opinion),  that  H 
and  S  would  have  been  before  thfe  passing  of  the 
Common  Law  Procedure  Act,  1852,  liable  to  pay 
the  plaintiffs'  costj  in  the  action,  and  that  act  had 
made  no  difference  in  the  former  practice,  and, 
therefore,  that  the  plamtiffs  were  entitled  to  a  rule 
fpr  the  purpose  of  enforcing  the  payment  of  such 


costs.  And,  per  Erie,  J.,  that  the  application  was 
to  be  considered  as  against  strangers,  so  far  as  juris- 
diction was  concerned,  and  therefore,  that  the  Court 
had  no  power  to  make  the  rule  absolute  for  enforcing 
payment  of  the  costs ;  the  proper  proceeding  on  the 
part  of  the  plaintiffs  for  any  injury  occasioned  by 
the  conduct  of  the  defence  being  (if  at  all)  by  action. 
Hutehi/nson  i.  Greenwood,  24  Law  J.  Rep.  (n.s.) 
Q.B.  2;  4  E.  &  B.  324. 


ELEGIT. 

[See  Ejectment — Execotion.] 

In  a  suit  for  enforcing  securities  it  is  the  duty  of 
the  creditor  to  prove  that  his  security  is  existing,  and 
he  is  answerable  for  his  acts,  neglects,  and  omissions; 
and  a  creditor,  by  elegit,  having  taken  from  a  trustee 
for  sale  a  conveyance  in  fee  of  a  part  of  the  lands  of 
which  he  was  in  possession  under  extents  issued 
upon  two  elegits,  his  tenancy  under  them  held  to  be 
extinguished  in  the  remainder  of  the  estate,  and  the 
judgments  on  which  they  were  issued  were  held  to 
be  satisfied.  Mele  v.  Lord  Bexley,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1007;  17  Beav.  14. 

If  a  term  in  gross  exists  on  an  estate,  and  has  not 
been  attendant  upon  the  inheritance,  no  surrender 
will  be  presumed,  and  such  a  term  is  liable  to  an 
extent;  but  the  judgments  having  been  satisfied  by 
purchase  of  part  of  the  estates  extended,  the  ten- 
ancy by  elegit  was  gone,  and  the  parties  entitled 
may  enter.     Ibid. 

Though  the  elegits  are  satisfied,  an  outstanding 
unsatisfied  claim  will  still  be  considered  in  taking 
the  accounts  under  a  trust  for  the  benefit  of  incum- 
brancers.    Ibid. 


EMBEZZLEMENT. 

[See  Stat.  14  &  15  Vict.  t.  100.  s.  13.] 

(A)  The  Offence,  in  qeneral. 

(B)  Receipt  by  Servant  fob  and  on  acoodnt 

OP  HIS  Master. 

(C)  Vende. 

(D)  Evidence. 


(A)  The  Offence,  in  oeneral. 

The  prisoner  was  a  carrier,  whose  only  employ- 
ment was  to  carry  unsewed  gloves  from  a  glove 
manufacturer  at  A,  to  glove-sewers  who  resided  at 
B,  to  carry  back  the  gloves  when  sewed,  and  to 
receive  the  money  for  the  work  and  pay  it  to  the 
respective  glove-sewers,  deducting  his  charge.  On 
some  occasions,  instead  of  paying  over  the  money 
received  for  certain  of  the  glove-sewers,  he  denied 
the  receipt  of  it,  and  appropriated  it  to  his  own  use : 
— Held,  that  he  could  not  be  considered  the  servant 
of  the  persons  defrauded,  and  therefore  was  not 
liable  to  be  convicted  of  embezzlement,  for  his  offence 
was  a  mere  breach  of  trust,  as  he  was  a  bailee  of  the 
money.  Megima  v.  Gibhs,  24  Law  J.  Rep.  (N.s.) 
M.C.  62;  1  Dears.  C.C.  445. 

A  master  suspecting  his  shopman  of  defi:auding 
him  gave  a  friend  a  marked  crown-piece  to  spend  at 
his  shop.    The  friend  went  to  the  shop,  bought  an 
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article  of  the  shopman,  and  paid  for  it  with  the 
marked  coin.  The  shopman  kept  the  coin,  and  did 
not  account  for  it,  and  it  was  found  on  him  : — Held, 
that  the  shopman  was  guilty  of  embezzlement,  and 
not  of  larceny.  Segina  v.  Gill,  23  Law  J.  Rep. 
(NS.)  M.C.  SO;  1  Dears.  C.C.  289. 

The  prisoner,  who  was  clerk  to  the  prosecutor, 
was  indicted  in  three  different  counts  for  embezzling 
certain  monies  belonging  to  his  master.  The  evidence 
shewed  that  the  prisoner  had  received  at  different 
times  several  sums  of  money  from  the  prosecutor,  -a 
dealer  in  skins,  for  the  purpose  of  purchasing  skins. 
The  prisoner  obtained  the  skins  on  credit,  and  applied 
the  money  to  his  own  use,  but  debited  prosecutor  in 
his  day  cash  book  with  several  sums  of  money  as 
having  been  paid  for  the  skins.  The  jury  found  the 
prisoner  not  guilty  of  embezzlement,  but  guilty  of 
larceny  :  —  Held,  that  the  conviction  was  wrong. 
Segina  V.  Ooodenough,  1  Dears.  C.C.  210. 

(B)  Receipt  by  Sektant  fob  and  on  accoont  of 
HIS  Master. 

"W  engaged  with  a  railway  company  to  find  horses 
and  carmen  to  deliver  the  company's  coals.  He 
also  contracted  that  he  or  his  carmen  should  day  by 
day  duly  account  for  and  deliver  to  the  company's 
coal  manager  all  monies  received  from  customers 
in  payment  of  coals.  The  delivery  notes  and  re- 
ceipted invoices  of  the  coals  were  handed  to  Ws 
carmen  by  the  company's  officers.  The  delivery 
notes  were  entered  by  W  in  his  book,  the  receipted 
invoices  being  given  to  the  customers.  The  prisoner 
was  a  servant  of  W  and  was  employed  by  him  in  the 
delivery  of  coals  of  the  company.  It  was  the  pri- 
soner's duty  to  pay  over  direct  to  the  clerk  of  the 
company  any  money  he  might  receive  from  cus- 
tomers. Such  monies  never  formed  items  of  account 
between  W  and  the  company.  The  prisoner  appro- 
priated to  his  own  use  a  sum  of  money  which  he  had 
thus  received  in  payment  for  some  of  the  company's 
coals  delivered  by  hira  as  servant  of  W: — Held,  by 
a  majority  of  the  Judges,  that  these  fiicts  shewed 
that  such  a  privity  existed  between  the  prisoner  and 
the  company  as  to  make  the  latter  the  company's 
agent  to  receive  the  money  and  to  pay  it  over  to 
them;  that  the  money  could  not  be  considered  as 
money  received  on  account  of  W,  but  on  account  of 
the  company,  consequently  that  the  prisoner  could 
not  be  indicted  as  Ws  servant  for  embezzling  Ws 
money.  Jiegina  v.  Beaumont,  23  Law  J.  Rep. 
(n.s.)  M.C.  54;  1  Dears.  C.C.  270. 

The  prisoner,  the  miller  of  the  mill  in  a  county 
gaol,  was  appointed  by  the  county  magistrates,  at  a 
weekly  salary,  which  was  paid  him  by  the  governor 
of  the  gaol  out  of  the  county  rates,  who  received  the 
money  for  that  purpose  from  the  county  treasurer. 
It  was  the  duty  of  the  miller  to  direct  persons 
bringing  grain  to  be  ground  to  obtain  from  the  porter 
a  ticket  specifying  the  quantity  of  the  grain,  and  the 
ticket  was  the  miller's  order  for  receiving  the  grain. 
He  was  to  receive  the  grain  with  the  ticket,  to  grind 
the  grain,  to  take  the  money  for  the  grinding,  and  to 
account  for  it  to  the  governor,  who  had  to  account 
to  the  treasurer.  The  miller  had  no  right  to  grind 
any  grain  at  the  mill  for  his  own  benefit.  The  pri- 
soner ground  some  grain  for  certain  persons  who 
never  obtained  a  ticket,  and  who  were  not  directed 
by  the  prisoner  to  get  one,  and  he  applied  the  money 


paid  for  the  grinding  to  his  own  use :  — Held,  that  the 
prisoner  could  not  be  convicted  of  embezzlement,  as 
the  conclusion  to  be  drawn  from  the  facts  was  that 
he  had  made  an  improper  use  of  the  mill  by  grinding 
the  corn  for  his  own  benefit,  and  consequently  that 
he  did  not  receive  the  money  on  account  of  his  mas- 
ters, whoever  they  might  be.  QiMere — who  were  his 
masters."  Regina  v.  Harris,  23  Law  J.  Rep.  (n.s.) 
M.C.  110;  1  Dears.  C.C.  344. 

(C)  Venue. 
It  was  the  duty  of  the  prisoner  to  go  into  the 
county  of  D  every  Monday,  and  sell  goods  on  account 
of  his  master,  and  receive  the  money  there,  and  to 
return  with  it  to  his  master  in  the  town  of  N  on  a 
Saturday.  The  prisoner  received  money  for  his 
master  in  the  county  of  D,  but  did  not  return  on  the 
following  Saturday,  or  at  all,  to  hie  master.  There 
was  no  evidence  what  became  of  him  until  two 
months  after,  when  he  was  met  in  N  by  his  master, 
who  asked  him  what  he  had  done  with  the  money  ; 
he  said  that  he  was  sorry  for  what  he  had  done,  and 
that  he  had  spent  it: — Held,  that  there  was  evi- 
dence for  the  jury  of  an  embezzling  in  the  town  of 
N.  Regvna  v.  Mwrdock,  21  Law  J.  Rep.  (n.s.) 
M.C.  22;  2  Den.  C.C.  298. 

(D)  Evidence. 

W  entered  into  the  following  agreement  with  C : 
"  W  engages  to  take  charge  of  the  glebe  lands  of  C, 
his  wife  undertaking  the  dairy  and  poultry,  at  15s. 
■■\  week,  till  Michaelmas  1850,  and  afterwards  at  a 
salary  of  25Z.  a  year,  and  a  third  of  the  clear  annual 
profit,  after  all  expenses  of  rent  and  rates,  labour 
and  interest  on  capital,  &c.,  are  paid,  on  a  fair 
valuation  made  from  Michaelmas  to  Michaelmas. 
Three  months'  notice  on  either  side  to  be  given,  at 
the  expiration  of  which  time  the  cottage  to  be 
vacated  by  W,  who  occupies  it  as  bailiff,  in  addition 
to  his  salary" : — Held,  that  this  agreement  consti- 
tuted the  relation  of  master  and  servant  between  C 
and  W,  and  not  that  of  partners;  that  W  was  not  a 
menial  servant,  but  a  labourer;  and  that  the  agree- 
ment was  admissible  in  evidence,  though  unstamped, 
as  it  fell  within  the  exemption  in  the  Stamp  Act  as 
an  agreement  for  the  hire  of  a  labourer.  Hegina  v. 
WorOey,  21  Law  J.  Rep.  (n.s.)  M.C.  44;  2  Den. 
C.C.  333. 

The  firm  of  S  &  Co.  kept  a  book  containing  in 
one  column  the  names  of  their  creditors,  and  oppo- 
site to  them  in  another  column  the  sums  due  to  each 
respectively.  The  course  of  business  was,  that  when 
any  person  called  and  received  money  from  S  &  Co. 
on  behalf  of  a  creditor,  he  wrote  his  name  in  an 
intermediate  column  between  the  name  of  the  cre- 
ditor and  the  sum  due  to  him.  No  other  receipt 
was  taken  by  S  &  Co.  The  prisoner,  who  was  in 
the  employ  of  a  creditor  of  the  firm,  went  to  S  &  Co. 
and  received  from  them  a  large  sum  due  to  his  em- 
ployers, and  wrote  his  name  in  the  blank  space  in 
the  intermediate  column  in  the  ordinary  way.  On 
an  indictment  against  him  for  embezzling  the  money, 
a  clerk  of  S  &  Co.  proved  that  he  paid  the  money  to 
a  person  who  wrote  his  name  in  the  book;  evidence 
of  the  course  of  busmess  as  to  the  signing  the  book 
was  given,  and  the  entry,  consisting  of  the  creditor's 
name,  the  signature,  and  the  sum,  was  tendered  to 
prove  that  the  signature  was  in  the  prisoner's  hand- 
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writing.  It  was  objected  that  the  entry  was  a 
receipt,  and  not  being  stamped  was  inadmissible 
either  in  whole  or  in  part.  The  Judge  received  the 
entry  and  allowed  it  to  be  read  to  the  jury,  but  only 
for  the  purpose  of  proving  by  means  of  the  signature 
that  the  prisoner  was  the  party  to  whom  the  clerk 
had  paid  the  money : — Held,  that  the  entry  was  a 
receipt  and  required  a  receipt  stamp;  that  being 
unstamped  it  ought  not  to  have  been  read  to  the 
jury  at  all,  even  for  the  collateral  purpose  of  identi- 
fying the  prisoner,  as  it  had  a  material  effect  upon 
the  direct  question  in  issue  whether  the  prisoner  had 
received  the  money ;  but  that  the  prisoner's  signature 
alone  might  have  been  proved  for  the  purpose  of 
identification.  Regma  v.  Overton,  23  Law  J.  Eep. 
(N.S.)  M.C.  29;  1  Dears.  C.C.  308. 


EEROR. 

[See  Stat.  15  &  16  Vict.  u.  76.  ss.  146- 
Stat.  17  &  18  Vict.  c.  125.  ss.  32.  and  35.] 

(A)  Where  it  lies. 

(B)  Quashing  and  setting  aside. 

(C)  Practice  and  PROOEDnRE. 
(a)  In  general. 

{ b)  Error  to  the  House  of  Lords. 

(c)  Special  Case. 

{d)  Bill  of  Exceptions. 

(D)  Costs. 


.176,  and 


(A)  Where  it  lies. 
[See  post,  (C)(c)and  {d).] 
Error  will  lie  on  a  nonsuit.   Hitchms  v.  Hollings- 
worth,  7  Moore,  P.C.C.  228. 

(B)  Quashing  and  setting  aside. 

Judgment  having  been  given  against  the  defen- 
dants on  an  indictment  for  conspiracy  and  obtaining 
money  by  false  pretences,  which  had  been  removed 
by  them  into  the  Court  of  Queen's  Bench,  they 
brought  a  writ  of  error  to  the  Exchequer  Chamber, 
assigned  errors,  and  demanded  a  joinder  in  error;  and 
the  prosecutor  not  joining  in  error,  they  obtained  an 
order  of  a  Judge,  on  which  a  rule  of  the  Court  of 
Exchequer  Chamber  was  afterwards  drawn  up,  that 
judgment  be  signed  against  the  defendant  in  error, 
and  judgment  of  reversal  was  entered  accordingly. 
Subsequently,  a  rule  was  obtained  in  the  Court  of 
Queen's  Bench  quashing  the  writ  of  error,  on  the 
ground  that  the  writ  was  sued  out  with  a  view  to  a 
compromise,  and  for  the  purpose  of  effecting  such 
compromise.  This  rule  was  entered  on  the  record. 
The  defendants  sued  out  a  second  writ  of  error,  and 
assigned  as  special  grounds  of  error  various  objections 
to  the  order  of  the  Court  of  Queen's  Bench.  There 
was  also  a  general  assignment  that  there  were  divers 
other  errors  on  the  record : — Held,  that  the  Court  of 
Exchequer  Chamber  had  no  autliority  to  examine 
into  the  sufficiency  of  the  rule  of  the  Court  of  Queen's 
Bench  quashing  the  first  writ  of  error  by  virtue  of  its 
equitable  jurisdiction,  though  the  rule  was  improperly 
set  out  on  the  record ;  that,  as  the  writ  was  quashed, 
the  judgment  which  had  been  pronounced  by  the 
Exchequer  Chamber  upon  it  was  void ;  that  the 
Court  of  Exchequer  Chamber  would  on  motion  set 
aside  the  judgment  as  it  was  void,  though  there  was 


no  application  to  set  aside  the  writ  of  error  itself; 
that  the  assignment  of  errors  on  the  second  writ  was 
good,  there  being  a  general  assignment  of  error, 
though  the  objections  to  the  order  of  the  Court  of 
Queen's  Bench  were  mere  surplusage.  Alleyne  v. 
Regina,  24  Law  J.  Eep.  (n.s.)  Q.B.  282;  1  Dears. 
C.U.  505. 

Where  a  writ  of  error  is  sued  out  upon  a  judgment 
of  the  Court  of  Queen's  Bench  in  a  criminal  prose- 
cution, for  the  purpose  of  enabling  the  parties  to 
effect  a  compromise  of  such  prosecution,  that  Court 
has  the  power  under  the  12  &  13  Vict.  c.  109.  s.  39, 
to  set  aside  such  writ  of  error,  and  will  exercise  that 
power;  and  after  the  writ  of  error  has  been  so  set 
aside  by  a  Court  of  competent  jurisdiction,  the  Court 
of  Exchequer  Chamber  will  set  aside  a  judgment, 
signed  thereon  by  order  of  a  Judge,  for  want  of  a  join- 
der in  error.  Regma  v.  AUeyne,  1  Dears.  C.C.  505; 
4  E.  &  B.  186. 

(C)  Practice  and  Procedure. 
(a)  In  general. 

After  issue  joined  on  error  in  law  either  party  may 
set  down  the  case  for  argument  four  days  before  the 
day  of  hearing.  The  South-Eastern  Rail.  Co.  v.  the 
South- Western  Rail.  Co.,  22  Law  J.  Eep.  (h.S.) 
Exch.  72;  8  Exch.  Rep.  367. 

Upon  the  argument  of  a  writ  of  error  on  the  ground 
that  a  plea  which  has  been  found  for  the  defendant  ia 
bad  in  law,  it  is  no  ground  for  a  venire  de  novo  that 
the  finding  upon  that  plea  is  inconsistent  with  the 
finding  on  another  issue.  Cooper  v.  Pairker  (in  error), 
15  Com.  B.  Eep.  822. 

A  verdict  was  found  for  the  plaintiff  in  error,  on 
error  in  fact  coram  nobis,  that  he  being  an  infant  had 
appeared  in  this  suit  by  attorney.  With  a  view  to 
obtain  reversal  of  the  judgment,  the  plaintiff  moved 
to  have  the  cause  put  down  in  the  paper  for  argu- 
ment : — Held,  that  this  was  a  proper  course  accord- 
ing to  practice.  Jackson  v.  Marshall,  24  Law  J. 
Rep.  (U.S.)  Q.B.  143. 

The  146th  and  following  sections  of  the  Common 
Law  Procedure  Act,  ]  8S2,  which  prescribe  a  new 
mode  of  proceeding  to  error  "  in  any  cause,"  do  not 
extend  to  informations  in  the  nature  of  a  quo  wa/r- 
ranto,  in  respect  of  which  the  fiat  of  the  Attorney 
General  must  still  be  obtained,  and  a  writ  of  error 
sued  out  according  to  the  former  practice.  Begina 
V.  Scale  and  Regina  v.  Alford,  24  Law  J.  Eep. (n.s.) 
Q.B.  221. 

(5)  Error  to  the  Home  of  Lorrds, 

In  a  writ  of  error  where  no  one  appeared  for  the 
plaintiff  in  error,  the  counsel  for  the  defendant  in 
error  was  required  to  state  the  nature  of  the  case,  and 
the  judgment  of  the  Court  below  was  then  affirmed, 
with  costs.     Jones  v.  Camnock,  3  H.L.  Cas.  700. 

Upon  a  suggestion  being  entered  of  error  to  the 
House  of  Lords  from  a  judgment  of  the  Exchequer 
Chamber,  affirming  the  judgment  of  this  Court,  the 
Master  will  be  directed,  under  the  155th  section  of 
the  IS  &  16  Vict.  c.  76,  to  leave  the  judgment  roll 
with  the  clerk  in  parliament  until  the  c^se  in  error 
has  been  determined.  Lame  v.  Hooper,  23  Law  J. 
Rep.  (n.s.)  Q.B.  372;  3  E.  &  B.  731.. 

(c)  Special  Case. 
The  32nd  section  of  the  Common  Law  Procedure 
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Act,  1854,  permitting  parties  to  bring  error  on  a 
judgment  upon  a  special  case,  unless  the  parties 
agree  to  the  contrary,  applies  only  to  special  cases 
agreed  to  subsequently  to  the  act  coming  into  opera- 
tion ;  and  does  not  warrant  error  being  brought  on  a 
special  case  which,  though  agreed  to  be  drawn  up 
previous  to  the  act,  was  not  finally  settled  until  after 
the  statute  was  in  force.  Sughes  v.  Lvmley  (in 
error),  U  Law  J.  Rep.  (n.s.)  Q.B.  29;  4  E.  &  B. 
358. 

(d)  £iU  of  Exceptions. 

If,  upon  the  trial  of  a  cause,  the  Judge  directs  a 
nonsuit,  and  the  plaintiff  does  not  appear  when 
called,  and  judgment  of  nonsuit  is  therefore  entered 
against  him,  he  cannot  tender  a  bill  of  exceptions 
and  bring  a  writ  of  error,  assigning  for  error  that  the 
Judge  improperly  directed  the  nonsuit.  The  proper 
course  is  for  the  plaintiff  to  appear  and  require  the 
Judge  to  direct  the  jury  in  point  of  law  in  his  favour, 
and  upon  the  Judge  refusing  to  permit  him  to  ap- 
pear, and  nonsuiting  him  against  his  will,  or  refusing 
to  direct  the  jury  in  his  favour,  the  plaintiff  may 
tender  a  bill  of  exceptions,  and  bring  a  writ  of  error. 
Corsar,  or  Oossar,  v.  Reed,  21  Law  J.  Rep.  (n.s.) 
Q.B.  18;  17  Q.B.  Rep.  540. 

(D)  Costs. 

If  the  plaintiff  below  recovers  judgment  by  default, 
and  the  defendant  below,  after  payment  of  the  debt 
and  costs  sues  out  a  writ  of  error  on  which  the  former 
Judgment  is  affirmed  in  the  Court  of  Exchequer 
Chamber,  the  plaintiff  below  is  not  entitled  to  his 
costs  in  error  under  the  statute  3  Hen.  7.  c.  10,  as 
he  has  not  been  delayed  in  the  execution  of  his 
judgment.  SutJierlamd  v.  Mills,  or  Wills,  20  Law  J. 
Rep.  (n.s.)  Exch.  28;  5  Exch.  Rep.  980. 

A  plaintiff  in  the  Queen's  Bench,  after  judgment 
there  for  defendant,  suggested  error  in  the  Exchequer 
Chamber,  which  defendant  denied.  Plaintiff  resided 
abroad  out  of  the  jurisdiction  of  the  English  Courts. 
He  had,  by  order  of  the  Queen's  Bench,  given  secu- 
rity below  for  costs :  and  the  costs  incurred  in  that 
court  exceeded  the  amount  for  which  security  had 
been  given.  On  the  application  of  the  defendant, 
after  denial  of  error,  the  Court  of  Exchequer  Cham- 
ber ordered  the  plaintiff  to  give  security  for  costs  in 
error  to  the  satisfaction  of  the  Master  of  the  court 
below,  proceedings  to  be  stayed  in  the  meanwhile. 
Baugleux  v.  Swayne,  3  E.  &  B.  829. 

The  148th  section  of  the  Common  Law  Procedure 
Act,  1852,  which  abolishes  the  writ  of  error  and 
makes  the  proceeding  to  error  a  step  in  the  cause, 
does  not  alter  the  law  as  to  the  liability  to  costs  in 
error;  and,  therefore,  where  judgment  was  simply 
reversed  by  a  Court  of  error  without  any  mention  of 
costs,  the  party  succeeding  was  not  entitled  to  have 
his  costs  in  error  taxed  as  costs  in  the  cause  under 
the  69th  of  the  Regulse  Generates,  Hil.  term,  1853. 
Fisher  v.  Bridges,  24  Law  J.  Rep.  (n.s.)  Q.B.  165; 
4  E.  &  B.  666.  And  see  Marshall  v.  Jackson,  in  a 
note  to  that  case. 

That  rule  provides  only  for  the  mode  of  taxing 
costs  where  costs  are  given  by  law,  and  has  no  fur- 
ther operation.     Ibid. 


ESCHEAT. 

T  C,  the  executor  of  S  E,  purchased  the  equity  of 
redemption  of  an  estate  for  6151.,  subject  to  a  mort- 
gage in  fee  (which  contained  a  power  of  sale)  to 
secure  the  repayment  of  8001.;  this  security  was 
transferred  to  Messrs.  A  and  D.  T  C  was  illegiti- 
mate. He  died  unmarried  and  intestate  in  Decem- 
ber 1831.  S  B  purchased  the  estate,  which,  on  the 
12th  of  August  1834,  was  conveyed  to  him  in  fee  by 
A  and  D,  the  mortgagees,  and  by  S  A,  the  adminis- 
tratrix de  bonis  nan  of  S  E.  The  deed  recited  that 
T  C  had  purchased  the  estate  in  part  with  the  money 
of  S  E.  S  B,  the  purchaser,  died,  and  his  estate 
was  sold  under  the  direction  of  the  Court.  Objec- 
tions were  taken  to  the  title,  because  the  mortgagees 
had  not  executed  their  power  of  sale  under  the 
mortgage,  and  because  no  person  claiming  through 
T  C  had  conveyed  the  estate  or  was  a  party  to  the 
suit;  because  there  was  no  evidence  shewing  that 
T  C  was  illegitimate,  or  that  he  died  without  heirs, 
or  that  he  was  a  trustee  for  S  E,  and  if  those  state- 
ments were  true,  the  estate  had  escheated  to  the 
Crown;  and  because,  as  the  equity  of  redemption 
had  not  been  foreclosed,  it  was  assets  for  the  pay- 
ment of  his  debts,  and  his  personal  representative 
was  not  before  the  Court.  The  Master  reported  that 
a  good  title  could  not  be  made.     Upon  exceptions 

to  his  report, Held,  that  the  evidence  of  T  C  being 

a  mere  trustee  was  not  such  that  a  purchaser  could 
be  compelled  to  take  the  title ;  that,  assuming  T  C 
had  a  beneficial  title,  the  equity  of  redemption  had 
not  escheated  to  the  Crown;  that,  as  the  equity  of 
redemption  might  possibly  be  assets  for  the  payment 
of  the  debts  of  T  C  generally  and  on  covenant,  no 
title  could  be  made  in  the  absence  of  the  legal 
personal  representative  of  T  C.  If  it  could,  then 
mortgagees  having  the  legal  estate  might  hold  the 
whole  property  against  creditors  discharged  from  the 
equity  of  redemption.  The  exceptions  were,  there- 
fore, overruled ;  but,  as  it  was  on  grounds  different 
from  those  on  which  the  Master  had  relied,  without 
costs.  Beale  v.  Symonds,  22  Law  J.  Rep.  (n.s.) 
Chanc.  708;  16  Beav.  406. 

Under  the  Escheat  Act  trust  monies  may  be 
followed  into  land  against  the  lords  of  the  fee ;  and 
if  it  were  otherwise,  the  estate  in  the  hands  of  the 
lord  by  escheat  is  liable  to  the  debts  of  the  person 
whose  estate  has  escheated.  Hughes  v.  Wells,  9 
Hare,  749. 


ESTOPPEL. 
[See  Bond — Deed — Evidence — Pleadings.] 

In  an  action  on  a  covenant  for  the  payment  of  an 
annuity,  the  defendant,  the  grantor,  is  estopped  from 
pleading  that  the  annuity  was  granted  for  the  fraudu- 
lent purpose  of  multiplying  votes.  Phillpotts  T. 
Phillpotts,  20  Law  J.  Rep.  (n.s.)  C.P.  11;  10  Com. 
B.  Rep.  85. 

Where  a  declaration  set  out  a  libel  in  which  it  was 
alleged  that  the  plaintiff  was  tried  for  murder,  and 
that  "  it  was  understood  that  the  counsel  for  the 
prosecution  were  in  possession  of  a  damning  piece  ot 
evidence,  viz.,  that  he  had  spent  nearly  the  whole  ot 
the  night  preceding  the  duel  in  practising  pistol- 
fiimg  "  ;  and  the  plea  stated  that  the  plaintiff  had 
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committed  murder,  but  did  not  shew  that  he  had 
practised  pistol-firing  the  night  before,  it  was  held 
that  the  justification  was  insufficient  Sdsham  v. 
Blaxkwood,  20  Law  J.  Rep.  (n,s.)  C.P.  187;  11 
Com.  B.  Rep.  Ill, 

Semite — that  a  replication  to  such  a  plea  by  war 
of  estoppel,  stating  that  the  plaintiff  was  tried  and 
acquitted,  is  not  good.     Ibid. 

Case.  The  declaration  stated  that  the  plaintiff 
and  the  defendant  were  attornies;  that  the  defendant 
falsely  represented  to  the  plaintiff  that  he,  the  de- 
fendant, was  authorized  by  one  Fennell  to  bring  an 
action,  in  Fennell's  name,  against  one  C  and  B,  and 
that  he  was  authorized  by  Fennell  to  retain  the 
plaintiff  to  bring  the  action;  that  the  plaintiff 
brought  the  action;  that  the  defendant  was  not  so 
authorized,  and  that  the  plaintiff  was  compelled  to 
discontinue  the  said  action  and  to  pay  costs.  Other 
counts  charged  the  defendant  with  similar  acts  with 
reference  to  other  parties.  Plea — that  the  plaintiff 
was  not  employed,  and  did  not  act  as  such  attorney. 
Replication,  that  the  plaintiff  ought  not  to  be  ad- 
mitted to  plead  the  said  plea,  because  a  Judge's 
order  was  made  for  taxing  the  plaintiff's  bill  of  fees 
in  the  action,  in  the  declaration  mentioned,  delivered 
to  the  defendant  and  one  Oldershaw  and  one  A. 
Jenkinson,  and  for  the  Master  to  certify  what  was 
due;  that  the  defendant  and  A.  Jenkinson  should  be 
at  liberty  to  dispute  their  retainer;  that  the  Master 
allowed  196;.  13s.  Bd.;  that  the  plaintiff  sued  the 
defendant,  Oldershaw  and  A.  Jenkinson  for  deter- 
mining the  question  of  the  retainer  and  recovering 
the  sum  of  19SI.  13s.  Sdi-,  that  the  question  of  the 
retainer  being  referred  to  the  Master,  he  certified 
that  such  retainer  by  the  defendant,  Oldershaw  and 
A.  Jenkinson  was  •  proved,  whereupon  the  plaintiff 
signed  judgment  against  the  three  parties  for  247t 
3s.  lOd.;  and  that  the  plaintiff's  bill  of  fees  was  for 
fees  due  to  him  for  work  done  by  him  in  bringing 

the  actions  in  the  declaration  mentioned : Held, 

that  the  replication  did  not  state  a  case  of  estoppel, 
and  was  bad.  Callow  v.  Jenkinson,  20  Law  J.  Rep. 
(N.S.)  Exch.  321;  6  Exch.  Rep.  666. 

Tlie  Westminster  Improvement  Commissioners 
were  authorized  by  several  acts  of  parliament  to 
borrow  such  sums  of  money  as  they  should  think 
necessary  for  the  purposes  of  the  act,  and  to  give 
bonds  for  the  same,  and  which  bonds  were  assign- 
able. In  an  action  by  the  plaintiff,  as  transferee  of 
one  of  such  bonds,  the  condition  of  which  recited 
that  the  defendants  had,  in  pursuance  of  the  said 
acts,  borrowed  of  one  T  P  5,000/.  for  enabling  them 
to  carry  the  said  acts  into  execution,  the  defendants 
pleaded  that  they  did  not  borrow  the  said  sum  of 
the  said  T  P,  or  any  part  thereof,  for  the  purposes 
of  the  said  acts,  and  that  they  were  not  authorized 
to  make  the  said  bond,  and  that  the  same  was  made 
contrary  to  the  provisions  of  the  said  acts,  of  which 
the  said  T  P  and  the  plaintiff  had  notice  at  the 
time  the  bond  was  made  and  transferred  to  the 
plaintiff: — Held,  upon  general  demurrer,  that  the 
plea  was  bad.  Morton  v.  the  Westminster  Improve- 
ment Gommissioners,  21  Law  J.  Rep.  (n.s.)  Exch. 
297;  7  Exch.  Rep.  780. 

The  defendants  also  pleaded,  that  at  and  before 
the  bond  was  made,  certain  persons,  namely,  C  M 
and  W  M,  were  entitled  to  receive  from  the  defen- 
dants certain  bonds;  that  the  said  T  P  and  others 
Digest,  1850—1855. 


conspired  fraudulently  to  procure  for  T  P  one  of  the 
said  bonds  to  which  the  said  C  M  and  W  M  were 
entitled,  and  that  by  means  of  such  conspiracy  and 
fraud  they  procured  the  said  C  M  and  W  M  to 
authorize  the  defendants  to  give  to  the  said  T  P  one 
of  the  said  bonds  they  were  so  entitled  to;  and  that 
the  bond  sued  upon  was  thereupon  given  to  T  P  by 
the  defendants,  and  that  they  the  defendants  had 
never  borrowed  any  sum  of  money  from  the  said 
T  P,  of  all  which  premises  the  plaintiff  at  the  time 
of  the  transfer  to  him  of  the  said  bond  had  notice  : 
—Held,  bad  on  general  demurrer,  because  the  de- 
fendants could  not  set  up  as  a  defence  the  fraud 
that  had  been  committed  upon  C  M  and  M  W,  by 
whose  directions  they  had,  in  pursuance  of  their 
contract  with  them,  given  the  bond  to  T  P.     Ibid. 

Mandamus  to  complete  a  line  of  railway,  autho- 
rized to  be  constructed  by  a  special  act  incorporating 
the  provisions  of  the  Lands  Clauses  Consolidation 
Act  (8  Vict.  c.  18).  Return,  that  the  undertaking 
authorized  by  the  special  act  was  intended  to  be 
carried  into  effect  by  means  of  a  capital  to  be  sub- 
scribed by  the  promoters,  and  that  the  whole  of  such 
capital  had  not  been  subscribed  under  a  contract  as 
required  by  the  8  Vict.  c.  18.  s.  16,  or  otherwise, 
and  that  the  defendants  had  not  been  able  to  pro- 
cure the  subscription  of  such  capital,  and  that  the 
lands  required  could  not  be  obtained  without  the  ex- 
ercise of  the  compulsory  powers.  Plea,  by  way  of 
estoppel,  that  the  defendants  had  given  notices  to 
other  landowners  on  other  parts  of  the  line,  in  exer- 
cise of  the  compulsory  powers,  and  that  proceedings 
to  arbitration,  under  the  8  Vict.  c.  18,  had  been 
taken  upon  those  notices: — Held,  that  the  return 
was  a  good  answer  to  the  writ;  that  the  plea  alleging 
what  was  res  inter  alios  acta  could  not  operate  as  an 
estoppel;  and  that  a  peremptory  mandamus  could 
not,  therefore,  be  awarded.  Regima  v.  the  Amber- 
gale,  Nottingham  and  Boston  amd  Eastern  Junction 
Rail.  Go.,  22  Law  J.  Rep.  (N.s.)  Q.B.  191 ;  1  E.  &  B. 
372. 

Plaintiff,  being  a  widow,  but  not  executrix  or  ad- 
ministratrix of  her  former  husband,  was  in  possession 
of  furniture  which  had  formerly  belonged  to  him. 
She  afterwards  married  B,  whom  she  supposed  to  be 
a  single  man,  and  together  with  him  occupied  the 
house  in  which  the  furniture  was.  In  order  to  raise 
money  to  pay  off  a  distress  for  rent,  B  sold  to  the 
defendant  the  furniture.  The  plaintiff  actively  in- 
terfered in  this  transaction,  believing  herself  to  be 
the  wife  of  B.  Shortly  afterwards  B  was  convicted 
of  bigamy  in  marrying  the  plaintiff.  The  plaintiff 
then  sued  the  defendant  for  the  value  of  the  furni- 
ture : — Held,  that  she  could  not  recover  as  she  had 
no  title  to  the  furniture ;  and  that,  even  if  it  were 
her  property,  she  was  bound  by  her  concurrence  in 
the  sale  of  it  by  B  to  the  defendant.  Waller  v. 
Draheford,  22  Law  J.  Rep.  (ir.s.)  Q.B.  274;  1  E. 
&  B.  749. 

Declaration,  alleging  a  wrongful  imprisonment  in 
the  remand  ward  of  the  Queen's  Prison.  Plea,  a. 
justification  under  two  writs  of  execution  to  the 
sheriff  of  Yorkshire,  and  a  habeas  corpus,  changing 
the  imprisonment  of  the  plaintiff  from  York  Castle 
to  the  Queen's  Prison.  New  assignment,  stating  a 
petition  to  the  Insolvent  Court,  a  reference  of  the 
petition  to  the  county  court,  and  thereupon  an  order 
of  adjudication  and  a  waraant  of  the  county  court 
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Judge,  delivered  to  the  gaoler  of  York  Castle,  re- 
quiring him  to  discharge  the  plaintiff  on  the  12th  of 
April  1852;  that  the  plaintiff  was  afterwards  com- 
mitted by  habeas  corpus  with  the  said  warrant  to 
the  custody  of  the  defendant,  with  the  detainere,  and 
that  the  defendant  imprisoned  the  plaintiff  in  the 
said  remand  ward  after  the  said  12th  of  April.  Plea, 
denying  the  commitment  to  the  defendant's  custody 
with  the  warrant,  and  the  possession  of  the  order  of 
adjudication  or  warrant.  It  appeared  upon  the  trial 
that  the  defendant,  being  in  custody  of  the  sheriff  of 
Yorkshire,  under  two  writs  of  ca.  sa.,  petitioned  the 
Insolvent  Court,  under  the  1  &  2  Vict.  c.  110,  and 
his  petition  was  referred  to  the  County  Court  of 
Yorkshire.  The  county  court  Judge  made  an  order 
for  the  discharge  of  the  plaintiff  on  the  12th  of 
April  1852,  and  a  warrant  in  the  terms  of  such  order 
was  delivered  to  the  gaoler  of  York  Castle,  where 
the  plaintiff  was  imprisoned.  The  plaintiff  after- 
wards caused  himself  to  be  removed  by  habeas 
corpus  to  the  Queen's  Prison,  a  copy  only  of  the 
warrant  being  sent  with  the  plaintiff  to  the  keeper 
of  the  Queen's  Prison,  and  the  plaintiff  was  there- 
upon imprisoned  in  the  "  remand  ward  "  of  the 
Queen's  Prison.  The  defendant  required  that  the 
plaintiff  should  obtain  an  order  for  his  discharge  on 
the  12th  of  April,  and  applications  were  in  conse- 
quence made  to  the  county  court  Judge  and  a  Judge 
at  chambers,  who  refused  to  make  such  an  order,  as 
being  unnecessary ;  and  three  days  after  the  12th  of 
April  the  plaintiff  was  discharged  without  any  order. 
The  jury  found  that  the  defendant  had  only  a  copy 
of  the  warrant,  and  acted  upon  it  as  his  sole  autho- 
rity, and  that  he  had  led  the  plaintiff  to  believe  that 

he  was  really  acting  upon  the  original  warrant : 

Held,  that  the  rule  of  law  which  prevents  a  party 
who  makes  a  wilful  misrepresentation,  and  induces 
another  to  a«t  upon  a  belief  in  the  truth  of  such 
misrepresentation  to  his  prejudice,  from  afterwards 
disproving  it,  did  not  apply  so  as  to  prevent  the 
defendant  from  proving  that  he  had  received  only  a 
copy  of  the  warrant,  and  had  acted  upon  it.  Howard 
V.  ffudson,  22  Law  J.  Rep.  (h.s.)  Q.B.  341;  2  E. 
&  B.  1. 

Held,  also,  that  the  plaintiff's  imprisonment  in 
the  "  remand  ward  "  was  not  any  part  of  the  cause 
of  action,  and  was,  therefore,  no  ground  for  judg- 
ment non  obstante  veredicto.     Ibid. 

Upon  the  trial  of  an  indictment  against  the  inha- 
bitants of  the  township  of  H,  for  the  non-repair  of  a 
highway,  a  prior  judgment  of  Quarter  Sessions  upon 
a  presentment  by  a  Justice  under  the  13  Geo.  3.  c.  78. 
for  non-repair  of  the  same  highway  by  H,  was  put  in. 
The  presentment  alleged  that  the  highway  was  in  H, 
and  that  H  was  liable  to  repair  it.  It  also  appeared 
by  the  judgment  that  two  of  the  inhabitants  of  H  had 
appeared  and  pleaded  guilty,  and  that  a  fine  was  im- 
posed : — Held,  conclusive  evidence  that  the  highway 
was  in  H,  and  that  H  was  liable  to  repair  it.  The 
Queen  v.  ike  Inhabitants  of  Saughion,  22  Law  J. 
Rep.  (H.S.)  M.C.  89;  1  E.  &  B.  501. 

■The  presentment  did  not  state  how  the  township 
was  liable  to  repair : — Held,  that  although  it  might 
be  bad  for  this  reason  on  demurrer  or  error,  yet,  that 
having  been  submitted  to  by  thedefendant8,they  were 
conclusively  bound  by  it.     Ibid. 

The  fact  of  the  fine  imposed  by  the  Sessions  not 
being  shewn  to  have  been  piiid  did  not  prevent  the 


judgment  from  acting  as  an  estoppel,  no  fraud  being 
imputed.     Ibid. 

A  recital  in  a  private  act  (since  repealed)  that  the 
road  in  question  was  in  D,  ia  at  most  only  evidence 
of  that  fact,  and  is  not  admissible  against  the  estoppel. 
Ibid. 

In  an  action  for  goods  sold,  there  was  a  plea  of  pay- 
ment, and  it  appeared  that  both  the  plaintiff  and  the 
defendant  employed  G  as  factor.  G  sold  the  goods  to 
the  defendant  knowing  he  was  factor.  On  a  balance 
of  accounts,  6  was  indebted  to  the  defendant.  The 
plaintiff,  who  knew  the  state  of  accounts  between  G 
and  the  defendant,  petitioned  the  Court  of  Bank- 
ruptcy to  make  G  bankrupt,  and  alleged  in  his  affi- 
davit that  G  owed  him  a  sum  of  money  for  goods 
sold  by  G,  as  factor  of  the  plaintiff,  to  the  defen- 
dant, and  for  which  he  had  received  payment  by 
means  of  goods  sold  by  the  defendant  to  G.  The 
plaintiff  having  afterwards  sued  the  defendant  for  the 
price  of  the  goods, — Held,  that  the  statement  in  the 
affidavit  was  not  conclusive  evidence  estopping  the 
plaintiff  from  denying  that  the  defendant  had  paid 
for  the  goods;  the  allegation  as  to  payment,  so  ex- 
plained, not  being  an  allegation  of  fact,  but  of  an 
inference  of  law  drawn  by  the  plaintiff.  Morgam  v. 
Couchmam,  23  Law  J.  Bep.  (n.s.)  C.P.  36;  14  Com. 
B.  Eep.  101. 

The  declaration  stated  that  the  plaintiff  bought  of 
the  defendant  divers  lots  of  timber  trees,  to  be  felled 
and  removed  under  certain  conditions;  and  that  the 
defendant  would  not  permit  the  plaintiff  to  fell  or  re- 
move a  certain  remainder  of  the  lots  pursuant  to  the 
sale  and  conditions.  The  defendant  pleaded,  first,  that 
before  thebreach,the  plaintiff  felled  and  carried  away 
and  converted  divers  other  trees  of  the  defendant  in 
substitution  of  the  remainder  mentioned  in  the  decla- 
ration ;  secondly,  that  before  breach  the  plaintiff  frau- 
dulently felled  and  removed  other  trees  of  the  defen- 
dant not  comprised  in  the  lots  sold,  and  to  which  the 
plaintiff  had  no  right,  and  which  exceeded  in  number 
and  value  the  remainder  in  the  declaration;  that  the 
plaintiff  fraudulently  pretended  that  the  trees  which 
he  so  took  were  the  trees  which  he  had  purchased ; 
that  they  were  taken  in  fraudulent  substitution  of 
those  named  in  the  declaration,  and  that  the  plaintiff 
converted  them  to  his  own  use : — Held,  that  these 
pleas  were  bad ;  that  they  shewed  no  rescission  of  the 
contract  stated  in  the  declaration,  and  that  the  plain- 
tiff was  not  estopped  by  his  own  fraud  and  trespass 
from  bringing  his  action  on  the  contract.  Lewis  v. 
Cliftmt,  23  Law  J.  Rep.  (n.s.)  C.P.  68;  14Com.  R 
Rep.  245. 

An  estoppel  may  be  replied  to  a  plea  of  liberam 
tenememtum.  Femrsham  v.  Emerson,  24  Law  J.  Rep. 
(n  s.)  Exch.  254;  11  Exch.  Kep.  385. 

Upon  an  indictment  charging  felony  committed 
within  the  jurisdiction  of  the  Central  Criminal 
Court,  plea,  not  guilty,  a  prisoner,  was  tried,  con- 
victed and  sentenced  to  imprisonment.  After  sen- 
tence application  was  made  to  this  Court  for  a  writ 
of  ^aftecBCorptw  for  his  discharge,  upon  an  aflSdavit 
shewing  that  the  offence  was  not  committed  within 
the  jurisdiction  as  alleged : — Held,  that  the  record 
was  an  estoppel,  and  the  writ  was  refused.  Ex  parte 
Newton,  24  Law  J.  Rep.  (n.s.)  C.P.  148;  16  Com. 
B.  Rep.  97. 
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EVIDENCE. 
[See  Pkactiok  ;  Bill  of  Exceptions — PEODrOTioN 

AND  IlfSPEOTION  OP  DOCUMENTS — WiTNBSS.] 

(A)  General  Points. 

(a)  Evidence  made  admissible  hy  Consent, 
(h)  Judicial  Notice. 

(c)  Admissibility  of  Unstamped  Documents. 

(d)  Admissibility  of  Particula/rs. 

(e)  Proof  of  Hamdmriting. 

(f)  Admissibility  of  Conduct. 

(g)  Contradiction  of  Witness. 

(h)  Proof  of  Deed  by  Admission  of  Party 


(E) 

?! 

(K) 


(L) 

(M) 


(N) 
(0) 


(t)  Recitals  in  Acts  of  Parliamient. 

Records  and  Judicial  Documents. 

Public  Documents. 

Private  Writings. 

(a)  Entries  of  Deceased  Persons. 

lb)  Swrvey  amd  Presentment  of  Jv/ry. 

(c)  Deeds. 

(d)  Agreem,enis, 

(e)  Maps, 
if)  Accowats. 
(g)  Letters. 

(A)  BUls  of  Costs. 
Secondary  Evidence. 

(a)  In  general. 

( b)  Notice  to  Produce. 

(c)  Search. 
Parol  Evidence. 

Hearsay  Evidence  and  Declarations. 
Privileged  Communications. 
Presumptive  Evidence. 
Admissions. 

(a)  By  Pleading. 

(b)  Under  Notice  to  admit, 

(c)  By  Conduct  of  Pa/rty. 
Confessions. 

Depositions. 

(a)  Caption. 

lb)  Bxaminatianof 

(c)  Admissibility  of,  in, 

Prior  Convictions. 

Practice,  in  Equity. 


on. 
Absence  of 


(A)  General  Points. 

(a)  Evidence  made  Admissible  by  consent. 

QsMEre— whether  evidence  inadmissible  by  the  legal 
rulesof  evidence  can  be  admitted  by  consent.  Ba/rbot 
V.  Allen,  21  Law  J.  Rep.  (n.s.)  Exch.  ISS;  7  Exch. 
Rep.  155. 

(J)  Judicial  Notice. 

The  Court  will  take  judicial  notice  that  a  city  is  a 
county  of  a  city.  Begima  v.  St.  Mamice,  20  Law 
Rep.  (U.S.)  M.C.  221;  16  aB.  Rep.  908. 

The  Court  will  take  judicial  notice  of  the  law  of 
England  as  administered  in  equity.  Sims,  or  Simms, 
v.  Ma/rryait,  17  Q.B.  Rep.  281;  20  Law  J.  Rep. 
(n.s.)  Q.B.  454. 

A  declaration  in  debt  claimed  44/.  The  only  pica 
was  payment  and  acceptance  of  15/.  in  satisfaction 
of  the  debt.    After  issue  joined  on  a  traverse  to  the 


plea,  a  verdict  was  found  for  the  defendant: — Held, 
that  the  plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto,  because,  although  the  general  rule 
of  law  is,  that  payment  of  a  smaller  sum  cannot  be 
pleaded  in  satisfaction  of  a  larger,  yet  since  the  Reg. 
Gen.  of  Trin.  term,  1  Vict.,  which  relieves  a  defen- 
dant from  pleading  payment  when  a  plaintiff  by 
his  particulars  gives  credit  for  a  payment,  the 
Court  will  after  verdict  presume,  unless  the  contrary 
be  proved,  that  the  plaintiff  may  have  delivered  par- 
ticulars, giving  credit  for  payments,  and  so  reducing 
the  balance  sought  to  be  recovered  to  an  amount  less 
than  that  covered  by  the  sum  stated  in  the  plea. 
Turner  v;  Collins,  20  Law  J.  Rep.  (n.s.)  Q,.B.  259; 
2  L.  M.  &  P.  P.C.  99. 

The  Courts  will  take  judicial  notice  that  the  Queen's 
prison,  being  the  prison  of  that  Court,  is  in  England. 
Wiclcens  v.  Qoatley,  21  Law  J.  Rep.  (n.s.)  C.P.  50; 
11  Com.  B.  Rep.  666;  2  L.  M.  &  P.  P.C.  572. 

The  Courts  in  this  country  will  not  take  judicial 
notice  of  the  meaning  of  a  term  in  foreign  law :  SodStS 
anonyms.  Oerluurd  v.  Bates,  22  Law  J.  Rep.  (n.s.) 
Q.B.  364;  2  E.  &  B.  476. 

The  Courts  of  common  law  will  take  judicial  notice 
of  the  jurisdiction  of  the  Court  of  Admiralty,  though 
not  of  its  practice.  Place  v.  Potts,  22  Law  J.  Rep. 
(n.s.)  Exch.  269;  8  Exch.  Rep.  70S. 

(c)  Admissibility  of  Unstamped  Docmnents. 

In  an  action  by  the  plaintiff  against  a  stakeholder 
to  recover  a  sum  of  money  deposited  as  a  wager  on  a 
trottingmatch  by  the  plaintiff,  whose  horse  was  beaten, 
the  plaintiff,  for  the  purpose  of  proving  fraud,  which 
consisted  in  one  horse  having  been  substituted  for  an- 
other, tendered  in  evidence  an  unstamped  agreement 
relating  to  the  match : — Held,  that  it  was  admissible 
without  being  stamped.  Holmes  v.  Sixsmith,  21  Law 
J.  Rep.  (n.s.)  Exch.  312;  7  Exch.  Rep.  802. 

An  unstamped  receipt  for  40/.,  dated  at  Cologne, 
was  held  to  be  receivable  in  evidence  here,  and  the 
fact  that  such  a  receipt  would  not  be  receivable  in 
evidence  at  Cologne  until  it  had  been  stamped  on 
payment  of  a  penalty,  would  make  no  difference  as 
to  its  admissibility  here,  as  our  Courts  do  not  take 
notice  of  foreign  revenue  laws.  Bristow  v.  De  Secgue- 
ville,  3  Car.  &  K.  6;  6  Exch.  Rep.  276. 

The  defendant  guaranteed  to  pay  the  plaintiff  ac- 
cording to  his  arrangements  with  J.  On  proof  that  the 
defendant  had  entered  into  a  written  agreement  with 
J,  the  Judge  decided  that  it  should  be  produced;  but 
on  production,  the  objection  being  taken  that  it  was 
unstamped  and  that  the  plaintiff  ought  to  be  non- 
suited, the  Judge  treated  the  agreement  as  a  nullity, 
and  found  for  the  plaintiff:_HeId,  that  the  Judge 
was  wrong,  as  the  document,  though  unstamped,  w.as 
an  agreement,  and  ought  not  to  have  been  treated  as 
a  nullity,  as  it  was  capable  of  being  stamped  at  any 
fiiture  time.  Delay  v.  A  Icoch,  24  Law  J.  Rep.  (n.s.') 
Q.B.  68;  4E.  &B.«60. 

Upon  the  trial  of  an  issue,  whether  A  had  agreed 
with  B  for  the  purchase  of  certain  leasehold  premises, 
a  receipt  for  the  purchase-money  by  B,  not  properly 
stamped,  was  received  in  evidence  to  prove  the 
agreement  to  purchase.  On  motion  for  a  new  trial, — 
Held,  that  proof  of  the  payment  of  the  purchase- 
money  was  not  a  collateral  matter,  but  went  directly 
to  the  matter  in  issue;  and,  consequently,  that  the 
receipt,  not  bein^  duly  stamped,  was  improperly  ad- 
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niitted  as  evidence  to  prove  the  agreement  to  pur- 
chase. Evans  v.  Prothero,  20  Law  J.  Rep.  (n.s.) 
Chanc.  448. 

A  document,  purporting  on  the  face  of  it  to  he 
a  receipt  for  purchase-money,  but  inadmissible  as 
evidence  of  the  payment  of  the  money  for  want  of 
a  sufficient  stamp,  is  nevertheless  admissible  as 
evidence  of  the  agreement  for  sale,  if  it  contain  the 

requisite  terms semble.     Vide  s.  c.  20  Law  J.  Rep. 

(k.s.)  Chanc.  448,  contrii.  £vans  v.  Prothero, 
21  Law  J.  Rep.  (n.s.)  Chanc.  772;  1  De  Gex,  M. 
&  G.  572. 

{d)  Admissibility  of  Particulars. 

Declaration  on  the  common  money  counts.  Plea, 
set-oflf.  Before  the  trial  the  defendant  withdrew 
this  plea,  and  pleaded  puis  darrein  continuance, 
that  the  accounts  between  the  plaintiff  and  the 
defendant  had  been  settled  by  agreement,  and  a 
balance  struck,  which  was  agreed  to  be  paid  by  in- 
stalments, two  of  which  had  been  paid  prior  to  the 
trial.  Replication,  that  the  agreement  was  obtained 
by  fraud,  on  which  issue  was  joined.  At  the  trial, 
the  plaintiff  put  in  evidence  the  particulars  of  set-off, 
which  had  been  delivered  with  the  original  plea,  for 
the  purpose  of  shewing  a  discrepancy  between  the 
statement  of  accounts  upon  which  the  agreement 
was  founded,  and  that  given  by  the  defendant 
in  the  particulars  of  set-off: — Held,  that  such 
evidence  was  admissible.  BuckmaMer  v.  MeicMe- 
john,  22  Law  J.  Rep.  (n.s.)  Exch.  242;  8  Exch. 
Rep.  634. 

(e)  Proof  of  Handwriting. 

For  the  purpose  of  proving  a  document  in  which 
a  word  is  spelt  in  a  particular  manner,  ex.  gr. 
Titchbome  for  Tichbome,  to  be  in  the  handwriting 
of  a  party,  other  documents  not  in  evidence  in  the 
cause,  but  proved  to  be  in  the  handwriting  of  the 
party,  and  in  which  the  word  is  similarly  spelt,  are 
admissible  in  evidence.  Brookes  v.  Tichlorne,  20 
Law  J.  Rep.  (n.s.)  Exch.  69;  5  Exch.  Rep.  929. 

(/)  Admissibility  of  Conduct. 

[deepest,  (K)  Admissions.] 

A  contract  having  been  made  between  the  plain- 
tiff, who  was  insane,  and  the  defendant,  which  it  was 
sought  to  set  aside, — Held,  upon  an  issue  whether 
the  defendant  had  notice  of  such  insanity,  that  evi- 
dence was  admissible  of  the  plaintiff's  conduct  both 
before  and  after  the  signing  of  the  contract,  in  order 
to  shew  that  the  character  of  his  disease  was  such 
that  it  must  have  developed  itself  to  one  having  the 
opportunity  of  observation  afforded  to  the  defendant, 
though  a  stranger.  Beavan  v.  M'DonneU,  23  Law 
J.  Rep.  (N.s.)  Exch.  326;  10  Exch.  Rep.  184. 

{g)  Contradiction  of  Witness, 

The  defendant  being  sued  as  executor  of  A,  in 
respect  of  a  promissory  note,  purporting  to  be  signed 
by  A  and  B,  but  alleged  by  the  defendant  to  be 
forged,  stated,  in  cross-examination,  that  he  had  not 
heard  B  admit  having  signed  the  note : — Held,  that 
the  plaintiff  was  not  at  liberty  to  contradict  the 
defendant  by  shewing  that  the  latter  had  heard  B 
make  the  admission .  PalTner  v.  Frower.  22  Law  J. 
Rep.  (n.s.)  Exch.  32;  8  Exch.  Rfcp.  247. 


(h)  Proof  of  Deed   by    Admission    of  Party 


A  party  in  a  cause  who  is  called  as  a  witness  can- 
not prove  the  execution  of  a  deed  by  himself  where 
there  is  an  attesting  witness  capable  of  being  called. 
Whymam  v.  Goth,  or  Garth,  22  Law  J.  Rep.  (n.s.) 
Exch.  316;  8  Exch.  Rep.  803. 

( i )  Recitals  in  Acts  of  Parliament. 
A  recital  in  a  private  act  (since  repealed)  that  the 
road  in  question  was  in  D,  is  at  most  only  evidence 
of  that  fact,  and  is  not  admissible  against  the  estop- 
pel. Regina  \.  SaugTiton,  22  Law  J.  Rep.  (n.s.) 
M.C.  89;  IE.  &  B.501. 

(B)  Records  and  other  Judicial  Documents. 

[See  titles  Estoppel—Hiqhwat — Perjury.] 

Upon  the  trial  of  an  issue  whether  the  plaintiff 
had  acquired  a  right  to  a  watercourse  by  a  twenty 
years'  user  as  of  right  without  interruption,  evi- 
dence was  offered  that  during  the  twenty  years  the 
defendants  (a  water  company),  who  claimed  to  be 
entitled  to  divert  the  water,  had  penned  it  back 
from  the  plaintiff's  land  and  had  laid  an  informa- 
tion, under  their  local  act,  against  the  plaintiff's 
servant,  who  had  removed  the  obstruction  and  who 
was  convicted  and  fined  a  shilling,  which  the  plain- 
tiff paid : — Held,  that  this  evidence  was  properly 
admissible  as  negativing  an  enjoyment  by  the  plain- 
tiff as  of  right.  Eaton  v.  the  Swansea  WaterworTcs 
Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  482;  17  aB.  Rep. 
267. 

An  order  of  removal,  unappealed  against  or  con- 
firmed on  appeal,  is  conclusive,  not  only  as  to  the 
facts  directly  decided,  but  as  to  those  facts  also  that 
are  mentioned  in  the  order,  and  are  necessary  steps  to 
the  decision  of  the  settlement.  Regina  v.  tJie  Town- 
ship of  Sartvngton  Middle  Quarter,  24  Law  J.  Rep. 
(N.s.)M.C.98;  4E.  &  B.  780. 

Upon  an  appeal  against  an  order  adjudging  the 
settlement  of  Esther  Gould,  a  lunatic  pauper,  who 
had  been  removed  from  the  respondent  township  of 
L  to  an  asylum,  to  be  in  the  appellant  township 
of  H,  the  respondents  proved  a  former  valid  order  of 
removal  made  between  the  same  townships,  adjudg- 
ing the  settlement  of  John  Gould,  aged  eleven  years, 
and  William  Gould,  aged  five  years  (being  at  the 
time  unemancipated),  "  the  lawful  children  of  Wil- 
liam Gould  and  Esther  Gould"  (the  said  lunatic 
pauper),  to  be  in  the  appellant  township  of  H.  The 
removal  of  the  said  two  children  ftom  the  respondent 
township  of  L  to  the  said  appellant  township  took 
place,  and  there  was  no  appeal  against  the  said  order. 
This  was  the  only  evidence  relied  upon  by  the  re- 
spondents to  prove  a  settlement  of  the  said  lunatic 
pauper  in  the  appellant  township,  derived  from  her 
husband : — Held,  that  as  the  adjudication  of  settle- 
ment in  both  the  orders  necessarily  depended  upon 
the  same  two  facts,  namely,  the  settlement  of  W  G 
the  father,  and  his  marriage  with  the  lunatic  pauper 
before  the  birth  of  their  said  two  children,  the 
former  order  unappealed  against  was  conclusive  as 
to  those  facts,  and  the  appellants  were  estopped 
from  proving  that  in  truth  neither  the  said  husband 
of  the  pauper,  nor  the  pauper  herself,  had  ever 
gained  a  settlement  in  their  township.     Ibid, 
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Tn  1798  a  marriage  was  solemnized  by  licence 
between  a  man  and  a  female  minor.  Three  years 
afterwards,  in  pursuance  of  a  previous  agreement, 
the  woman  instituted  a  suit  for  nullity  of  marriage, 
and  a  decree  of  nullity  was  pronounced,  on  the 
ground  of  non-consent  of  the  minor's  father.  Early 
in  the  following  year  a  daughter  was  born : — Held, 
overruling  the  decision  of  the  Court  below,  that 
evidence,  shewing  that  the  sentence  of  the  eccle- 
siiistical  court  had  been  obtained  by  fraud  and 
collusion,  was  admissible;  and,  upon  its  being 
satisfactorily  proved  to  the  Court,  the  legitimacy  of 
the  daughter  was  established.  Harrison  v.  the  Cor- 
poration of  Sowthwmpton,  22  Law  J.  Rep.  (u.s.) 
Chanc.  722;  4  De  Gex,  M.  &  G.  137  :  overruling 
22  Law  J.  Rep.  (h.s.)  Chanc.  372. 

Where  a  marriage  of  a  minor  was  celebrated 
by  licence,  to  which  the  consent  of  the  father  was 
requisite,  his  consent  (the  presumption  of  law  being 
in  favour  of  marriage  and  legitimacy,  and  against  the 
commission  of  any  crime  or  offence,)  must  be  pre- 
sumed, until  proved  to  the  contrary;  and  the  mere 
fact  that  the  mother's  name  appeared  in  the  register 
as  the  consenting  party  was  not  sufficient  to  contra- 
vene the  presumption.     Ibid. 

The  certiiicate  of  the  registration  of  a  deed  in  the 
Island  of  St.  Vincent,  by  the  registrar  there,  not 
being  a  person  authorized  to  administer  oaths,  is  not 
within  the  terms  of  the  22nd  section  of  the  15  &  16 
Vict.  e.  86,  and,  therefore,  is  not  receivable  in  evi- 
dence without  proof  of  the  handwriting  of  the  regis- 
trar. BailUe  v.  Jackson,  22  Law  J.  Rep.  (n.s.) 
Chanc.  7S3;  3  De  Gex,  M.  &  G.  38. 

(C)  Public  Documents. 
[Registers,  see  Compant.  And  see  Inferior  Court.] 

Under  the  14  &  16  Vict.  c.  S9.  ».  14,  an  un- 
stamped copy  of  an  Act  Book  of  the  ecclesiastical 
court  is  sufiicient  evidence  of  the  probate  of  a  will 
to  prove  the  executorship  of  the  person  named  in  it. 
Dorrett  v.  Meux,  23  Law  J.  Rep.  (n.s.)  C.P.  221; 
15  Com.  B.  Rep.  142. 

Under  the  14th  section  of  the  statute  14  &  15 
Vict.  c.  99.  (Lord  Campbell's  Act)  extracts  from 
parish  registers  of  baptisms,  marriages  and  deaths, 
purporting  to  be  signed,  some  by  the  "  incumbent," 
some  by  the  "  rector,"  some  by  the  "  vicar,"  and 
some  by  the  "  curate"  of  the  parishes, — Held,  to  be 
receivable  in  evidence  on  a  petition  for  the  payment 
of  money  out  of  court,  the  Court  considering  that 
each  incumbent  was  an  "  officer  to  whose  custody,'' 
&c.  within  the  meaning  of  the  act.  In  re  Soil's 
estate,  22  Law  J.  Rep.  (n.b.)  Chanc.  177;  2  De  Gex, 
M.  &  G.  748;  9  Hare,  App.  xvi. 

An  entry  in  a  printed  copy  of  the  Journals  of  the 
House  of  Commons  is  not  receivable  in  evidence, 
unless  it  has  been  compared  with  some  original  at 
the  House;  but  an  examined  copy  of  an  entry  in  the 
minute  book  kept  by  the  clerk  at  the  table  of  the 
House  was  received  in  evidence.  ChuVb  v.  Salo- 
mons, 3  Car.  &  K.  75. 

(D)  Private  Writings, 
(o)  Entries  of  deceased  Persona. 

[See  title  Tithe.] 
In  order  to  prove  the  title  of  a  lessor  of  the  plain- 
tiff in  ejectment,  a  book  headed  "  Account  of  J.  V. 


sen.,  receiver  of  the  rents  of  the  Earl  of  A,"  was 
produced  from  a  proper  custody.  The  book  con- 
tained for  several  years  up  to  1795  successive  entries 
of  balances  due  to  J  V  sen.,  at  the  foot  of  which 
was  (in  a  different  handwriting  and  signed  by  Lord  A 
and  J  V  jun.,  a  reference  to  a  general  statement  of 
account  in  1795.  The  entry  in  1795  was  as  follows : 
— "  Balance  to  J  V  sen.  762.  19«.  'Jd.  Feb.  18th, 
1795.  The  above  account  was  this  day  settled  and 
the  balance  76/.  19*.  Id.  due  thereon  to  J  V  sen. 
was  paid  by  the  Earl  of  A  to  the  undersigned  J  V 
jun.  and  the  vouchers  delivered  up.  A. — J  V  jun." 
No  evidence  was  given  of  J  V  jun.'s  death  or  hand- 
writing, or  of  his  ever  having  been  a  receiver : — 
Held,  that  his  death  would  be  presumed  after  a 
lapse  of  fifty  years,  and  that  these  entries  were  ad- 
missible in  evidence  as  being  made  by  a  person 
accounting  with  Lord  A  for  money  which  he  acknow- 
ledges to  have  received.  Doe  d.  Ashhwrnham  v. 
Michael,  20  Law  J.  Rep.  (n.s.)  O-B.  480  ;  16 
Q.B.  Rep.  620. 

In  order  to  prove  that  certain  premises  were  parcel 
of  the  manor  of  H,  an  entry  dated  1610  in  an  ancient 
book  of  the  then  steward  of  the  lord  of  the  manor  of 
H  was  tendered  in  evidence.  The  entry  purported 
to  be  a  memorandum  of  the  terms  of  certain  leases 
and  deeds.  It  commenced  with  a  lease  from  S  to  H, 
from  1570,  for  fifty-one  years,  of  land,  including  the 
premises  in  question,  describing  them  as  parcel  of 
the  manor  of  H,  and  stated  the  recitals  of  that  lease 
as  shewing  that  the  lord  of  the  manor  of  H  had  in 
1559  granted  a  lease  for  one  hundred  years  of  the 
same  land  to  L,  and  that  L  had  underlet  to  S.  The 
entry  then  added,  that  H  had  assigned  to  P,  and  P's 
widow  to  C,  who  claimed  ten  years  yet  to  come  in 
the  premises.  The  lord  of  the  manor  of  H  was 
entitled  to  the  reversion  in  the  premises.  There 
was  no  proof  independent  of  the  entry  that  there 
ever  was  such  a  lease  from  S  to  H  : — Held,  that  the 
entry  was  not  admissible  as  evidence  of  reputation, 
nor  as  an  entry  made  in  the  course  of  business,  nor 
as  secondary  evidence  of  the  lease  of  which  it  pur- 
ported to  state  the  effect.  Doe  d.  PadwicTc  v.  Witt- 
comb,  20  Law  J.  Rep.  (n.s.)  Exch.  297 ;  6  Exch. 
Rep.  601. 

In  support  of  the  right  of  the  Earl  of  L  to  a  fishery 
in  the  Solway  Frith,  the  defendants  put  in  evidence 
the  following  entry  in  the  book  of  a  former  receiver 
of  rents  of  the  Earl  of  L's  estate  : — "  Received  of 
T  H  the  respective  shares  due  from  three  pro- 
prietors (T  H  being  one)  of  the  raise  net  set  in  the 
Solway  Frith  in  D  in  the  year  1733."  Dictum,  the 
entry  is  evidence  not  only  of  rent  having  been  paid 
by  T  H,  but  also  by  the  two  other  proprietors. 
Percivai  v.  Nanson,  21  Law  J.  Rep.  (n.s.)  Exch.  1 ; 
7  Exch.  Rep.  1. 

Per  Pollock,  O.B If  an  entry  is  admissible  as 

being  against  the  interest  of  the  party  making  it,  it 
carries  with  it  the  whole  statement.  But  if  the 
entry  is  made  merely  in  the  course  of  a  man's  duty, 
it  does  not  go  beyond  those  matters  which  it  wa,8  his 
duty  to  enter.     Ibid. 

An  entry  of  the  receipt  of  rates  by  a  deceased 
clerk  of  a  collector,  who  was  duly  appointed,  is  evi- 
dence of  payment  of  rates  to  satisfy  the  statute 
4  &  5  Will  4.  c.  76.  Bcgima  v.  St.  Mary,  War- 
wick, 22  Law  J.  Rep.  (n.s.)  M.C.  109;  1  E.  &  B. 
816. 
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A  deceased  person  who  was  employed  to  serve 
notices  to  quit,  and  whose  duty  it  was  to  inform  his 
employer  of  their  service,  was  sent  with  a  notice  to 
serve  on  R  C,  and  on  his  return  he  signed  a  memo- 
randum, "  29th  September,  served  R  C."  It  turned 
out  that,  in  fact,  he  had  served  not  R  C,  but  his 
father,  W  C.  It  was  then  proposed  to  shew  that  he 
stated  this  fact  to  his  employer  on  his  return,  but 
that  the  memorandum  having  been  prepared  before- 
hand was  not  altered : — Held,  that  this  evidence 
was  not  admissible,  as  it  was  not  made  in  the 
course  of  business  or  discharge  of  a  duty.  Sta/pyl- 
ton  V.  Clmgh,  23  Law  J.  Rep.  (n.s.)  Q.B.  S;  2  E. 
&  B.  933. 

Semhle — there  is  no  difference  in  the  admissibility 
of  a  declaration  made  by  a  deceased  person,  in 
the  course  of  business  or  discharge  of  duty,  whether 
such  declaration  be  in  writing  or  by  word  of  mouth. 
Ibid. 

The  S4th  section  of  the  statute  15  &  16  Vict. 
c.  86.  is  retrospective — per  Lord  Justice  Turner, 
affirming  a  decision  of  Vice  Chancellor  Kinderaley ; 

Lord  Justice  Knight  Bruce  doubting The  power 

given  to  the  Court  by  this  section  is  not  to  be  exer- 
cised until  the  Court  is  satisfied  that  the  means 
of  obtaining  the  ordinary  legal  evidence  has  been' 
substantially  exhausted;  therefore,  in  a  case  where 
such  means  had  not  in  the  opinion  of  the  Court 
been  exhausted,  an  order  of  the  Vice  Chancellor 
making  certain  entries  in  books  of  account  primd 
facie  evidence  of  their  contents  was  discharged 
without  prejudice.  Ewart  v.  Williams,  24  Law  J. 
Rep.  (n.s.)  Chanc.  414,  366;  3  Drew.  21. 

Entry  of  a  payment  by  a  deceased  person  against 
his  interest,  held  admissible.  Orrett  v.  Corser,  21 
Beav.  S2. 

Entry  by  a  deceased  person  shewing  (ui  contra- 
diction to  a  deed  evidencing  a  rightful  payment  by 
him)  that  the  payment  had  been  made  in  breach 
of  trust  to  A  B  instead  of  to  the  trustees,  held  ad- 
missible in  evidence  to  shew  the  receipt  by  A  B, 
on  the  ground  that  such  entry  tended  to  charge  the 
maker  of  it.     Ibid. 

(6)  Survey  attd Presentment  ofjv/ry. 
Replevin.  The  lordship  of  Denbigh  having  been 
granted  to  the  Earl  of  Leicester  in  the  9  Eliz.  was 
shortly  before  his  death,  which  took  place  in  the 
30  Eliz.,  mortgaged  by  him  to  the  corporation  of 
London.  The  corporation  afterwards  conveyed  the 
lands  to  the  Crown,  covenanting  to  deliver  up  all 
muniments  of  title,  surveys,  &c.,  and  the  lands  have 
remained  in  the  possession  of  the  Crown  ever  since. 
The  defendants,  for  the  purpose  of  proving  that  the 
Plds  Bach,  on  which  the  distress  was  taken,  was 
parcel  of  the  lordship  of  Denbigh,  tendered  in  evi- 
dence a  survey,  which  ran  thus : "  Lordship    of 

Denbigh.  Survey  taken  in  the  reign  of  Queen 
Elizabeth,  11th.  The  presentment  of  the  jury  of 
survey  for  town  lands  within  the  Comot  of  Kin- 
merch."  Then  followed  a  statement  that  David  ap 
John  ap  David  occupied  certain  parcels  of  land  in 
K,  and  amongst  them  "  Place  Baghe,"  and  in  the 
margin  were  the  words  "  Examined  with  demise. 
Acres  112.  \l.  Zs.  id."  The  defendants  also  put 
in  evidence  certain  ministers'  accounts  taken  in  the 
39  Eliz.  relating  to  a  messuage  in  the  tenure  of 
David  ap  John  ap  David,  situate  in  K.     In  the 


margin  were  the  words  "  Note,  this  is  6s.  Gd.  rent  in 
the  old  survey  in  my  Lord  Leicester's  time":— 
Held,  that  the  survey  being  a  private  one  was  not 
admissible  for  the  purpose  of  proving  that  the  lands 
in  question  were  parcel  of  the  lordship  of  Denbigh ; 
and,  semble,  that  the  presentment  of  the  jury  of  sur- 
vey was  not  admissible  as  evidence  of  reputation. 
Daniel  v.  Wilkin,  21  Law  J.  Rep.  (n.s.)  Exch.236; 
7  Exch.  Rep.  429. 

(c)  Deeds. 

Where  a  party  is  subject  to  the  obligation  of 
shewing  that  an  unprofessional  person  understood 
the  contents  of  a  deed  which  he  executed,  the  mere 
proof  of  its  having  been  read  over  to  him,  un- 
accompanied with  proper  explanations,  is  not  suffi- 
cient to  satisfy  the  Court  that  the  person  hearing  it 
read  understood  it.  Boghton  v.  Hoghton,  15  Beav. 
278;  21  Law  J.  Rep.  (n.s.)  Chanc.  482. 

Deeds  of  appointment  of  a  sum  of  30,000/.  for 
younger  children's  portions  haying  been  properly 
executed,  and  being  found  in  the  custody  of  the 
family  solicitor: — Held,  that  the  onus  was  thrown 
upon  the  party  disputing  them  to  prove  their  in- 
validity as  escrows.    Rowley  v.  Rowley,  Kay,  242. 

{d)  Agreements. 

A  claim  for  the  specific  performance  of  an  agree- 
ment stated  the  agreement.  An  affidavit  was  made 
on  behalf  of  the  plaintiff,  that  the  agreement  had 
been  made,  and  that  the  attesting  witness  to  it  was 
a  clerk  of  the  defendant,  and  that  the  defendant  had 
refused  to  allow  his  clerk  to  prove  the  agreement. 
An  affidavit  was  made  by  the  defendant  in  which  an 
allusion  was  made  to  "  the  agreement  in  the  plaintiff's 
claim  set  forth."  The  defendant  did  not  deny 
that  the  agreement  had  been  made.  No  other 
proof  was  given  of  the  agreement :  —  Held,  that, 
under  the  circumstances,  the  agreement  was  suffi- 
ciently proved,  and  that  the  plaintiff  was  entitled  to 
a  decree.  Tynle  v.  BuUer,  23  Law  J.  Rep.  (n.s.) 
Chanc.  504. 

(c)  Maps. 

In  order  to  shew  that  a  house  was  situated  in  the 
county  of  N  the  plaintiff  tendered  in  evidence  a 
map  printed  on  paper  from  an  engraved  copper 
plate,  having  on  the  face  of  it  these  words,  "  A  new 
map  of  the  county  of  S,  taken  from  the  original  map 
published  by  J  K  in  1736,  who  took  an  accurate 
survey  of  the  whole  county,  now  republi8he4,  "i''' 
corrections  and  additions  by  J  and  W  K,  sons  of  the 
author,  1766,  and  engraved  by  J  R."  The  map  was 
produced  by  a  witness,  who  was  a  magistrate  of  the 
two  counties,  N  and  S.  He  had  bought  it  twelve 
years  before  the  trial : — Held,  that  the  map  was  not 
admissible  in  evidence.  Hammond  v.  Bradstreet, 
(in  error)  23  Law  J.  Rep.  (n.s.)  Exch.  332;  10 
Exch.  Rep.  390. 

(/)  Accownts. 
A  gave  a  bond  to  B  for  i.OOOl.  and  died,  leaving 
C  his  executor.  B  died,  leaving  D  his  executor. 
Bill  by  D  against  C  to  enforce  the  bond.  C  filed  a 
cross-bill  against  D,  alleging  that  there  had  been 
various  accounts  between  A  and  B,  and  that  the 
bond  ought  to  be  taken  subject  to  the  account,  and 
not  according  to  the  letter;  and,  in  support  of  such 
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allegations,  adduced,  as  evidence,  an  account  in  the 
handwriting  of  B.  A  decree  was  made  in  the 
causes  for  taking  the  accounts  between  A  and  B,  and 
for  an  Inquiry  as  to  the  circumstances  under  which 
the  bond  was  given  : — Held,  on  exceptions  to  the 
Master's  report,  that  the  account  in  B's  handwriting 
was  to  be  taken  as  evidence  in  favour  of  B,  and 
against  A,  as  well  as  in  favour  of  A  and  against  B. 
JMcJcin  V.  Ward,  Ward  v.  Diclcm,  20  Law  J.  Rep. 
(N.s.)  Chanc.  211  j  4  De  Gex  &  Sm.  266. 

(ff)  Letters. 

If  a  defendant  give  in  evidence  a  letter  of  the 
plaintiff  which  purports  to  be  an  answer  to  a  letter 
of  the  defendant,  the  defendant  is  not  bound  to  give 
his  own  letter  in  evidence,  even  if  the  other  side  desire 
it;  but  the  plai^tiff' s  counsel  may  put  in  the  defen- 
dant's letter  as  his  evidence,  or  comment  on  its  not 
being  given  in  evidence.  De  Medina  v.  Owen,  3 
Car.  &  K.  72. 

Where  letters  are  written  "  without  prejudice," 
with  a  view  to  a  compromise,  they  cannot  be  given 
in  evidence.  HoghUm  v.  Hoghton,  15  Beav.  278; 
21  Law  J.  Eep.  (n.s.)  Chanc.  482. 

(A)  BiXla  of  Costs. 

A  clerk  of  a  solicitor,  who  was  the  solicitor  of  the 
mortgagor  and  mortgagee  in  the  creation  of  the 
security,  and  who  copied  the  bill  of  costs  of  the  soli- 
citor in  the  transaction  of  making  an  appointment 
of  the  estate  comprised  in  the  security,  and  of  pre- 
paring the  mortgage  deed  which  was  founded  on  the 
title  created  by  the  appointment,  may  be  received  as 
a  witness  to  depose  to  the  handwriting  on  the  docu- 
ment (which  proof  alone  does  not  make  it  evidence); 
but  he  cannot  be  received  to  depose  further  as  to  the 
contents  of  the  bill  of  costs,  or  the  subject  to  which 
it  relates,  for  an  attorney's  bill  of  costs  is  his  history 
of  the  transaction,  and  the  attorney  could  not  be 
himself  permitted  to  give  evidence  of  the  transaction 
against  his  client,  or  against  those  claiming  under 
his  client.     Chant  v.  Brovm,  9  Hare,  790. 

The  consent  of  the  personal  representative  of  the 
mortgagor,  who  was  one  of  the  clients  of  the  solicitor, 
to  the  admission  of  a  bill  of  costs  in  evidence  does 
not  make  it  evidence  which  can  be  admitted  against 
the  parties  claiming  under  the  mortgagee,  the  other 
client.     Ibid. 

Communications  with  the  solicitor  of  the  mort- 
gagor only,  or  with  the  solicitor  of  persons  having 
interests  in  the  mortgaged  estate  in  default  of 
appointment,  such  solicitor  not  being  the  solicitor  of 
the  mortgagee,  are  not  privileged  communications 
when  tendered  as  evidence  in  a  suit  to  impeach  the 
mortgaged  security  as  having  been  founded  on  an 
appointment  made  in  fraud  of  the  power.    Ibid. 

(E)  Secondary  Evidence. 
{a)  In  general. 
S,  on  the  Sth  of  January  1746,  being  tenant  in 
fee  simple  of  lands  in  Tipperary,  executed  an  inden- 
ture, which  was,  two  days  afterwards,  registered 
under  the  Irish  Registration  Acts.  The  memorial 
represented  that  S  had,  by  the  indenture,  demised, 
or  agreed  to  demise,  these  lands  to  C  for  three  lives, 
therein  named,  with  "  a  clause  of  renewal  after  the 
expiration  of  said  lives  thereinbefore  mentioned," 
provided  that  C,  his  heirs,  &c.,  should,  "  within  six 


months  from  the  death  of  the  last  of  said  three  lives, 
nominate  such  life  or  lives  as  he  would  have  insert- 
ed," and  pay  all  rent,  and  "the  sum  of  Wl.  7s,  6d. 
for  adding  or  renewing  such  life  or  lives  for  ever." 
The  memorial  was  signed  by  C  alone,  and  he  regis- 
tered it.  In  February  17S0,  S  executed  a  settle- 
ment in  contemplation  of  marriage,  by  which  he 
made  himself  tenant  for  life  only  in  the  estate  com- 
prised in  the  indenture  of  1746.  In  March  1750, 
he  executed  a  lease  to  C,  in  which  the  indenture  of 
1746  was  recited,  and  in  consequence  of  some 
changes  in  the  lands  a  change  was  made  in  the  rent. 
The  lease  recited  the  indenture  as  a  demise  to  C  for 
three  lives  and  the  longest  liver  of  them,  with  a  cove- 
nant to  "  renew  the  same  for  ever,  on  payment  of 
111.  7s-  6d.  for  renewing  the  same  on  the  fall  of 
every  life,  within  six  months  next  after  the  fall 
of  each  life."  The  habmdMm  in  the  lease  was  for 
the  same  three  lives;  and  S  covenanted  that,."  upon 
the  death  or  failure  of  the  aforesaid  life  or  lives,  or 
any  or  either  of  them"  (naming  them),  and  upon 
C,  his  heirs,  &c.,  paying  "  the  sum  of  11/.  7s.  6d. 
above  the  annual  rent,  within  the  space  of  six 
calendar  months,  and  immediately  after  the  death 
or  failure  of  such  hfe,"  and  on  nomination,  &c., 
"  S  and  his  heirs,"  &c.,  would  add  the  life  so  nomi- 
nated; "and  so  in  like  manner  from  time  to  time 
successively  for  ever  thereafter  on  the  failure  of 
every  other  several  life  or  lives  in  the  said  lease  or 
thereafter  to  be  nominated."  Renewals  had,  from 
time  to  time,  been  made  by  the  successors  of  S  in  the 
estate,  sometimes  after  proceedings  in  Chancery  to 
compel  the  same,  sometimes  without  such  proceed- 
ings; but  in  1845,  G,  the  descendant  of  S,  having 
absolutely  refused  to  renew,  a  bill  was  filed  against 
him  by  B,  who  had  become  possessed  of  C's  lease. 
The  bill  prayed  for  a  renewal  according  to  the  lease, 
which  B  alleged  to  have  been  made  in  conformity 
with,  and  under  the  obligation  of,  the  indenture  of 
1746.  This  indenture  could  not  be  produced,  but 
the  memorial  was  tendered  and  received  in  evidence. 
The  defendant  alleged  that  the  lease  was  ineffectual 
to  bind  the  inheritance,  as  it  was  made  by  a  person 
who  was,  at  the  moment  of  executing  it,  only  tenant 
for  life,  and  he  contended  that  there  was  no  legal 
evidence  of  the  indenture  of  1746.  He  also  relied 
on  the  difference  between  the  terms  of  renewal  con- 
tained in  the  indenture  and  those  contained  in  the 
lease: — Held,  affirming  the  judgment  of  the  Court 
below,  that  the  plaintiff  was  entitled  to  the  renewal 
as  prayed ;  that  the  memorial  was  properly  admitted 
as  secondary  evidence  of  the  indenture;  that  that 
indenture  was  to  be  treated  as  an  original  lease,  con- 
taining a  covenant,  under  the  obligation  of  which 
the  lease  of  1750  was  executed;  that  the  obligation 
entered  into  in  1746  being  by  the  tenant  in  fee 
simple,  his  performance  of  it  in  1750  was  valid, 
although  he  was  then  only  tenant  for  life;  and  that 
the  acts  of  the  successive  tenants  of  the  estate, 
though  not  evidence  to  prove  the  existence  of  the 
covenant,  became,  when  the  covenant  had  been 
otherwise  proved,  evidence  of  the  construction  which 
the  parties  interested  had  put  upon  it.  Sadlier  v. 
Biggs,  4  H.L.  Cas.  435. 

Upon  one  of  the  occasions  of  renewal,  the  tenant 
for  life  against  whom  a  bill  had  been  filed  was  an 
infant.  "The  Court  of  Chancery  in  Ireland  ordered 
his  guardian  to  execute  a  lease  in  conformity  with 
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the  covenant  contained  in  the  deed  of  January  1 746. 
Ibid. 

Per  Lord  St  Leonards,  that  order  was  authorized 
by  the  Irish  statute  11  Ann.  c.  3.     Ibid. 

An  attorney  subpcenaed  to  produce  a  document 
at  a  trial,  may  in  his  discretion  refuse  to  produce  it, 
on  the  ground  that  it  has  been  entrusted  to  him  by 
a  client.  He  is  neither  bound  to  produce  it,  nor  to 
answer  a  question  with  respect  to  its  nature;  and  the 
Judge  ought  not  to  examine  it  to  see  whether  it  is  a 
document  which  ought  to  be  withheld.  Volant  v. 
Soyer,  22  Law  J.  Rep.  (n.s.)  C.P.  83;  13  Com.  B. 
Rep.  231. 

An  attorney  stated  that  after  the  execution  of  a 
deed  which  he  held  for  his  client,  a  document  was 
delivered  out  of  his  office  to  the  defendant  as  a  copy. 
The  attorney  having  refused  to  produce  the  deed, 
— Held,  that  the  document  so  delivered  was  not 
admissible  as  secondary  evidence  of  its  contents. 
Ibid. 

In  order  to  prove  a  deed,  a  witness  was  called  who 
stated  that  it  was  destroyed,  and  that  he  had  seen 
the  names  of  the  parties  to  it  in  their  respective 
handwriting.  He  also  stated  that  the  instrument 
bore  the  name  of  one  B  as  an  attesting  witness;  that 
B  was  dead,  but  that  he  did  not  know  B's  hand- 
writing, or  whether  the  said  name  of  B  was  written 
by  B  : — Held,  that  under  the  circumstances,  secon- 
dary evidence  of  the  contents  of  the  deed  was 
admissible  without  further  proof  of  the  handwriting 
of  B.  Segina  v.  the  Inhabitants  of  St.  Giles,  Cam- 
berweU,  22  Law  J.  Rep.  (h.8.)  M.C.  54 ;  1  E.  &  B. 
642. 

Per  Brie,  J. Where  a  document  is  lost  and  the 

attesting  witness  to  it  is  dead,  there  is  no  necessity 
for  proving  his  handwriting.     Ibid. 

Semite — that  secondary  evidence  is  receivable  of 
the  contents  of  a  private  document  in  the  possession 
of  a  party  who  is  beyond  the  jurisdiction  of  the  Court 
and  who  refuses  to  produce  it.  But  held,  that  a 
mere  demand  of  the  document  made  by  a  stranger 
who  does  not  even  disclose  his  object  in  making  it, 
is  insufficient  to  render  such  evidence  admissible. 
Eoyle  V.  Wisemcm,  24  Law  J.  Rep.  (n.s.)  Exch.  160; 
10  Exch.  Rep.  647. 

A  copy  of  a  document  sent  by  the  plaintiff  to  the 
defendant,  with  a  letter  stating  it  to  be  a  copy,  is  re- 
ceivable in  evidence  for  the  defendant  where  the 
document  itself  would  be  so  without  production  of  or 
accounting  for  the  original.  Ansell  v.  Baker,  3  Car. 
&  K.  145. 

A  registered  memorial  of  a  lost  deed, — Held,  good 
secondary  evidence.  Cathroio  v.  JSade,  4  De  Gex  & 
Sm.  527. 

(5)  Notice  to  produce. 
[See  Eegina  v.  Kitson,  title  Aeson.] 

A  notice  to  produce  documents  upon  the  trial  of  a 
cause  applies  not  only  to  the  first,  but  to  all  subse- 
quent trials  of  the  same  cause,  and  need  not  be  re- 
peated. Hope  v.  Beadon,  21  Law  J.  Rep.  (n.s.) 
Q.B.  25;  17  Q.B.  Rep.  609. 

The  object  of  a  notice  to  produce  a  document  is 
merely  to  give  the  opposite  party  sufficient  oppor. 
tunity  to  produce  it  if  he  pleases,  and  not  that  he 
may  be  enabled  to  prepare  evidence  to  explain,  nul- 
lify, or  confirm  it;  and,  therefore,  where  the  docu- 
ment is  in  court  at  the  time  of  the  trial,  a  notice  to 


produce  it  immediately  is  sufficient  to  render  secon- 
dary evidence  of  its  contents  admissible  if  it  be  not 
produced.  Dwyer  v.  CoUins,  21  Law  J.  Rep.  (n.s.) 
Exch.  226;  7  Exch.  Rep.  639. 

The  attorney  of  a  party  to  a  suit  may  be  asked, 
and  is  bound  to  answer,  whether  a  document  which 
he  has  received  from  his  client  in  the  course  of  his 
professional  employment  is  in  his  possession  or  else- 
where in  the  court.     Ibid. 

(c)  Search. 

A  deed  was  delivered  to  T,  with  instructions  not 
to  give  it  up  to  any  one  but  S  and  R  M  together,  and 
it  was  given  up  by  T  to  S  and  R  M  many  j  ears  after. 
P  and  B  were  the  trustees  named  in  it.  At  S's  death 
the  deed  was  not  found  on  her  premises,  but  no  pro- 
per search  in  the  repositories  of  the  trustees  was 
proved : — Held,  that  the  deed  was  intended  to  be 
operative,  but  that  the  search  was  insufficient  to  let 
in  secondary  evidence.  Doe  d.  Richards  v.  Lewis, 
20  Law  J.  Rep.  (n.s.)  C.P.  177;  H  Com.  B.  Rep. 
1035. 

An  agreement  having  been  treiced  to  the  possession 
of  P,  a  witness  was  called,  who  stated  that  he  went 
to  P,  and  asked  him  whether  there  was  any  agree- 
ment between  himself  and  the  pauper  respecting  a 
house.  P  said,  "  I  cannot  say  for  a  certainty ;  I  will 
search,"  and  then  directed  his  clerk  to  search.  The 
witness  and  the  clerk  then  searched  P's  office,  and 
could  not  find  the  agreement;  P  was  not  called  as  a 
witness.  The  Sessions  held,  that  there  was  no  suffi- 
cient proof  of  search  without  calling  P.  The  Court 
refused  (upon  a  case  stated)  to  interfere  with  the  de- 
cision. Regina  v.  Saffron  Hill,  22  Law  J.  Rep.  (M.S.) 
M.C.  22;  1  E.  &  B.  93. 

(F)  Parol  Evidence. 
[See  titles  Bills  and  Notes  —  Cdstom   and 

PkESCEIPTION — GUABAKTIE — ShIP   AND  ShIPPINO 

—Will.] 

A  bill  of  lading  provided  that  the  goods  specified 
therein  should  be  delivered  to  the  order  of  the  con- 
signee or  his  assigns  at  Liverpool,  "  he  or  they  paying 
freight  for  the  said  goods  five-eighths  of  a  penny  ster- 
ling per  lb.  with  primage  and  average  accustomed  " : 
.^Held,  in  an  action  by  the  shipowner  against  an 
indorsee  of  the  bill  of  lading,  who  had  accepted  the 
goods,  to  recover  the  freight  and  primage,  that  the 
latter  might  give  evidence  of  a  mercantile  custom 
existing  at  Liverpool,  by  which  he  was  entitled  to  a 
deduction  of  three  months'  discount  from  the  freight. 
Brown  v.  Byrne,  23  Law  J.  Rep.  (n.b.)  Q.B.  313; 
3  E.  &  B.  703. 

The  plaintiff  contracted  by  parol  with  H,  the  de- 
fendant's agent,  for  the  purchase  of  flour  above  the 
value  of  10;.  of  the  same  quality  as  the  defendant 
had  supplied  to  M.  On  the  next  morning  the  de- 
fendant sent  to  the  plaintiff  a  sold  note,  which 
described  the  flour  simply  as  "  Whites  X  S."  On 
the  following  day  flour  answering  the  description  of 
"  Whites  X  S  "  was  delivered.  The  plaintiff  tried 
half  a  sack,  and  finding  it  not  so  good  as  the  flour 
supplied  to  M,  which  was  "  Whites  X  S  S,"  com- 
plained of  it  to  H,  but  afterwards  used  two  mure 
sacks  and  sold  a  third,  and  then  paid  the  contract 
price  under  protest : — Held,  that  parol  evidenoe  was 
not  admissible  to  shew  that  the  plaintiflf  had  bar- 
gained for  flour  other  than  that  mentioned  in  the 
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written  contract,  viz.,  "  Whites  X  S ;''  and  that  the 
defendant,  by  delivering  "  Whites  X  S,"  had  ful- 
filled his  contract.  Hmnor  v.  Qroves,  24  Law  J. 
Rep.  (n.s.)  C.P.  53;  15  Com.  B.  Rep.  667. 

Held,  also,  that  the  plaintiff,  aftei  having  used 
more  of  the  flour  than  was  necessary  for  the  purpose 
of  testing  it,  and  sold  a  portion  of  it,  was  not  at 
liberty  to  rescind  the  contract  and  recover  the  price 
paid  as  money  had  and  received  to  his  use.     Ibid. 

A  plea  alleged  that  the  agreement  in  the  declara- 
tion was  entered  into  "  on  the  condition  and  subject 
to  the  terms"  that  the  said  J  M  should  give  refer- 
ences, &c.  i — Held,  that  it  was  a  bad  plea,  as  endea- 
vouring to  vary  the  terms  of  a  written  contract— 
disaenUemte  Mmde,  J.,  who  held  that  the  plea  might 
mean  that  the  contract  in  the  declaration  contained 
the  condition  and  terms,  though  they  were  not  set 
out.  Ccmham  v.  Bwrry,  24  Law  J.  Rep,  (n.s.) 
C.P.  100;  16  Com.  B.  Rep.  S97. 

On  a  charter-party,  by  which  a  shipper  agrees  to 
load  a  full  and  complete  cargo  of  sugar,  molasses, 

~T—  other  lawful  produce,  evidence  is  admissible  to 
or 

prove  that  by  the  custom  of  merchants  at  the  port 
of  lading,  a  full  and  complete  cargo  of  sugar  and 
molasses  in  puncheons  and  hogsheads,  is  a  compli- 
ance with  such  contract,  although  the  same  quantity 
of  sugar,  if  packed  in  tierces,  would  not  constitute 
such  fiill  and  complete  cargo.  Cvthiert  v.  Cvm/mmg, 
24  Law  J.  Rep.  (n.s.)  Exch.  198. 

(G)  Hearsay  Evidence  and  Declarations. 

Evidence  of  reputation  is  admissible  in  questions 
relating  to  matters  of  public  and  general  interest, 
notwithstanding  that  matters  of  private  interest  may 
also  be  involved  in  the  inquiry.  Regvna  v.  fte 
Comity  of  Bedford,  24  Law  J.  Rep.  (n.s.)  Q.B.  81; 
4  E.  &  B.  635. 

Therefore,  on  the  trial  of  an  indictment  against 
the  county  of  B  for  the  non-repair  of  a  bridge,  to 
which  they  pleaded  that  A  was  liable  ratione  termrce 
to  repair  a  portion  of  the  bridge,  evidence  of  repu- 
tation that  A  and  his  predecessors  were  liable  to  do 
the  repairs  to  that  part,  was  held  to  be  admissible. 
Ibid. 

Qitasre — whether  an  appeal  under  the  35th  section 
of  the  Common  Law  Procedure  Act,  1864,  lies  in 
the  case  of  an  indictment?     Ibid. 

In  an  action  by  an  executor  for  work  done,  it  ap- 
peared that  his  claim  was  for  extras  incurred  in  the 
making  of  a  machine  for  the  defendant  by  the  testa- 
tor, beyond  what  was  contained  in  an  agreement 
and  specification.  The  plaintiff  did  not  produce  the 
agreement,  which  was  unstamped  and  in  the  hands 
of  a  third  party,  but  proved  that  the  defendant  had 
ordered,  and  the  testator  executed  additions  and  al- 
terations, and  also  that  the  testator  had  told  a  witness 
that  he  had  received  money  from  the  defendant  on 
account  of  the  extras.  On  this  evidence  the  defen- 
dant claimed  a  nonsuit,  but  the  Judge  allowed  the 
case  to  go  to  the  jury,  who  found  for  the  plaintiff. 
The  Court  held,  that  the  defendant  was  not  entitled 
to  a  nonsuit,  but,  deeming  the  evidence  insufficient 
to  justify  the  verdict,  made  the  rule  absolute  for  a 
new  trial.  Mdie  v.  King^ord,  23  Law  J.  Rep.  (n.s.) 
C.P.  123;  14  Com.  B.  Rep.  759. 

Slight  reliance  is  to  be  placed  on  the  declarations 
of  deceased  persons,  said  to  have  been  made  before, 
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but  remembered  after,  the  cause  of  litigation  had 
arisen.  Such  evidence  is  usually  given  with  minute 
particularity,  but  is  subject  to  no  worldly  sanction. 
Well  V.  Hwycock,  19  Beav.  342. 

Declarations  of  deceased  members  of  a  family 
afford  important  evidence  on  questions  of  pedigree, 
if  supported  by  entries  and  documents ;  but  the  Court 
has  been  compelled  to  reject  a  case  which  depends 
exclusively  on  evidence  of  such  declarations.     Ibid. 

In  pedigree  cases  resting  on  the  declarations  of  de- 
ceased persons,  the  Court  is  compelled  to  regard  with 
great  suspicion  the  evidence  of  persons  interested. 
Ibid. 

It  requires  very  strong  evidence  to  satisfy  the 
Court  that  a  parish  register  is  not  to  be  trusted  in  so 
material  a  matter  as  the  Christian  name  of  a  child 
whose  baptism  is  recorded.     Ibid. 

In  pedigree  cases  the  question  usually  mainly  turns 
on  one  link  in  the  pedigree.     Ibid. 

Observations  on  the  little  reliance  to  be  placed  on 
the  evidence  of  persons  who  strive  to  work  out  and 
sustain  a  particular  pedigree.  Crouch  v.  Booper, 
16  Beav.  182. 

In  pedigree  cases,  if  one  link  be  attained  any  two 
persons  may  be  proved  to  be  related ;  and,  therefore, 
in  such  cases  the  difficulty  usually  consists  in  pro- 
perly weighing  and  considering  the  evidence  relating 
to  the  connecting  link.     Ibid. 

In  pedigree  cases,  it  is  a  rule  of  evidence  that  the 
declarations  of  deceased  members  of  the  family 
post  litem  motam  are  inadmissible,  and  anterior  de- 
clarations are  little  to  be  regarded,  unless  corrobo- 
rated by  other  circumstances.     Ibid. 

When  witnesses  are  once  impressed  with  the  be- 
lief of  their  relationship  to  a  given  individual,  they 
are  apt  in  time,  by  talking  and  discussing  the  matter, 
to  bring  themselves  over  to  a  conscientious  belief  of 
family  conversations  and  declarations  tending  to 
support  that  relationship,  but  which  never  took  place. 
Ibid. 

Evidence  of  conversations  with  deceased  persons 
is  not  given  under  the  ordinary  worldly  sanction, 
from  the  difficulty  in  such  a  case  of  convicting  the 
witnesses  of  perjury.     Ibid. 

The  absence  unexplained  of  the  baptismal  certifi- 
cate of  the  party  forming  the  material  link  of  a  pedi- 
gree, while  those  of  the  other  sons  are  carefully  and 
regularly  entered,  forms  a  difficulty  almost  insuper- 
able in  substantiating  the  alleged  pedigree.     Ibid. 

The  evidence  of  "  experts  "  as  to  the  age  of  a 
document,  and  the  character  of  the  handwriting, 
may  in  some  cases  be  valuable.     Ibid. 

(H)  Privilbobd  Communications. 

A  Judge  is  bound  to  decide  the  preliminary  ques- 
tion of  fact  whether  a  communication  is  privileged 
or  not ;  and  his  decision,  if  erroneous,  may  be  re- 
viewed. ClecMie  V.  /ones,  21  Law  J.  Rep.  (k.s.) 
Exch.  105 ;  7  Exch.  Rep.  421. 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note  for  money  lent,  the  plaintifl',  for 
the  purpose  of  taking  the  case  out  of  the  Statute  of 
Limitations,  tendered  an  account-book  containing  an 
admission  by  the  defendant  of  payment  of  interest  to 
him.  The  defendant's  counsel  then  raised  a  colla- 
teral issue  as  to  the  admissibility  of  the  book,  and 
proved  that  the  plaintiff,  being  the  attorney  of  the 
defendant,  wrote  to  her  for  a  statement  of  the  debts 
2P 
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and  payments  of  her  late  husband,  adding,  "  This 
ftom  you  will  assist  me  in  preparing  the  case  for 
counsel,"  whereupon  the  book  in  question  was  sent 
to  the  plaintiff.  The  Judge  having  heard  the  evi- 
dence, rejected  the  book  : — Held,  that  the  commu- 
nication was  privileged.     Ibid. 

Per  Martin,  B.,  a  communication  by  a  client  to 
his  attorney  made  under  a  ionA  fide,  although  mis- 
taken, belief  of  its  being  necessary  to  his  case,  is 
privileged.     Ibid. 

The  defendant,  J.  Taylor,  was  entitled  to  an 
annuity  under  a  will,  subject  to  a  proviso,  that  if  he 
attempted  to  charge  or  dispose  of  such  annuity  it 
should  be  applied  by  the  executors  for  the  benefit  of 
the  said  J.  Taylor  or  his  wife,  or  such  other  persons 
mentioned  in  the  will  as  the  executors  should  think 
fit.  A  writ  of  sequestration  having  issued  against  J. 
Taylor,  he  assigned  his  annuity  to  a  trustee  for  the 
benefit  of  his  wife.  The  sequestrators  filed  this  bill 
to  set  aside  the  assignment,  alleging  that  it  was  a 
fraudulent  arrangement  to  defeat  their  claims.  The 
wife  of  the  defendant  J.  Taylor,  by  her  answer, 
stated  that  the  object  of  the  assignment  by  J.  Taylor 
was  to  effect  a  forfeiture  of  the  annuity,  in  the  ex- 
pectation that  the  executors  of  the  testator  would 
apply  it,  or  some  porcion  of  it,  for  the  benefit  of  his 
wife,  and  at  the  same  time  to  defeat  the  claims  of 
the  plaintiffs.  She  submitted  that  she  was  not  bound 
to  produce  the  documents  and  communications 
■which  passed  between  her  and  her  solicitor  relative 
to  the  assignment.  The  answer  was  excepted  to  for 
insufficiency  : — Held,  that  there  was  no  fraud  in  this 
transaction  ;  that  it  was  one  as  to  which  it  was  per- 
fectly lawful  for  a  client  to  ask,  and  for  a  solicitor  to 
give  professional  advice,  and  the  documents  relating 
to  it  were  within  the  admitted  rule  of  privilege. 
FoUett  v.  Jefferyes,  20  Law  J.  Eep.  (n.s.)  Chanc.  65 ; 
1  Sim.  N.S.  1. 

A  party  assigned  his  property  for  the  benefit  of 
his  creditors,  one  of  whom  filed  a  bill  to  set  aside  the 
deed,  and  insisted  that  a  particular  clause  inserted 
in  it  had  been  concealed  from  him.  The  assignor, 
in  his  answer,  stated  that  the  creditor  had  known  of 
the  insertion  of  the  clause,  and  in  support  of  his  case 
proposed  to  examine  the  solicitor  of  the  creditor,  as 
to  what  took  place  on  a  certain  interview  between 
the  solicitor  and  the  assignor  with  reference  to  the 
deed.  The  solicitor  demurred  to  the  interrogatory 
on  the  ground  that  it  inquired  respecting  matters 
which  he  only  knew  from  confidential  communica- 
tions made  to  him  by  or  in  his  agency  for  his  client 
while  he  was  acting  as  his  solicitor.  The  demurrer 
was  overruled.  Gore  v.  Harris,  21  Law  J.  Rep.  (h.s.) 
Chanc.  10  ;  5  De  Gex  &.  Sm.  30,  nom.  Gore  v. 
Bowser. 

The  rule  which  protects  from  disclosure  confiden- 
tial communications  between  solicitor  and  client  is  not 
founded  on  the  ground  of  confidence  between  them, 
but  on  that  of  necessity  for  the  existence  of  the  rule 
to  enable  the  client  properly  to  defend  or  prosecute 
his  rights  and  interests.  Therefore,  the  rule  is  inap- 
plicable in  cases  of  testamentary  dispositions,  and  as 
between  parties  claiming  under  the  testator ;  and 
where  a  question  is  raised,  whether  the  executors  are 
or  are  not  trustees  for  the  next-of-kin,  the  evidence 
of  the  solicitor  who  prepared  the  will  as  to  what 
passed  between  himself  and  the  testator,  or  his  agent 
on  the  subject  of  the  will,  is  admissible,  on  behalf  of 


the  next-of-kin,  and  will  not  be  suppressed  on  the 
application  of  the  executors  on  the  ground  of  privi- 
lege ;  but  all  communications  between  the  executors 
and  the  same  solicitor,  acting  as  their  solicitor,  on 
the  subject  of  the  will  of  the  testator  and  after  his 
death,  are  privileged.  Russell  v.  Jackson,  21  Law 
J.  Rep.  (n.s.)  Chanc.  146  ;  9  Hare,  387. 

Evidence  otherwise  admissible  will  not  be  rejected 
on  the  ground  that  it  may  disclose  an  illegal  purpose. 
Ibid. 

Senible The  existence  of  an  illegal  purpose  will, 

as  in  a  case  of  fraud,  prevent  the  privilege  attaching ; 
because  it  is  as  little  the  part  or  duty  of  a  solicitor 
to  advise  his  client  how  to  evade  the  law,  as  it  is  to 
contrive  a  fraud.     Ibid. 

A  defendant  filled  the  character  of  solicitor  only, 
and  afterwards  the  double  character  of  trustee  and 
solicitor  for  others: — Held,  that  he  was  bound  to 
produce  all  the  documents  and  communications  be- 
tween him  and  his  client,  except  those  which  had 
taken  place  pending  the  litigation  (per  Lord  Lynd- 
hwrst).    Fev}  v.  Qwppy,  13  Beav.  457. 

Cases  and  opinions  of  counsel  taken  by  trustees  as 
such  merely,  are  not  entitled  to  protection  in  a  suit 
by  the  cesUiis  que  trust  against  the  trustees  or  their 
representatives.  Devaynes  v.  Robinson,  20  Beav.  42. 

The  same  rule  applies  to  cases  and  opinions  taken 
before  the  time  when  the  defendant  (the  represen- 
tative of  a  trustee)  admits  having  first  heard  of  the 
questions  raised  by  the  bill.     Ibid. 

Where  a  solicitor  had  been  employed  by  residuary 
legatees  with  reference  to  a  proposed  purchase  by 
the  executors  of  part  of  the  trust  estate, — Held,  that 
the  executors  could  not  use  the  solicitor's  depositions 
as  to  what  took  place  between  them  and  him  upon  the 
subject,  for  the  purpose  of  shewing  a  participation  on 
the  part  of  the  residuary  legatees  in  the  sale.  Lodge 
V.  Priclia/rd,  4  De  Gex  &  Sm.  587. 

(I)  Prescmptite  Evidence. 

A  recruit  received  enlisting  money, knowing  it  to  be 
such,  from  a  soldier  who  was  employed  by  a  non-com- 
missioned officer  in  the  recruiting  service,  and  who  had 
belonged  to  a  regiment  for  a  longer  period  than  that 
within  which  he  ought  to  have  been  attested  accord- 
ing to  the  provisions  of  the  Mutiny  Act: Held,' 

that  such  soldier  must  be  presumed  to  have  been 
regularly  attested.  The  fact  that  the  soldier  intended 
to  have  taken  the  recruit  to  be  attested  before  a  Jus- 
tice who  had  no  authority  to  attest,  affords  no  counter 
presumption  that  the  recruiting  soldier  had  been  him- 
self improperly  attested.  Wolton  v.  Oamn,  20  Law 
J.  Rep.  (n.s.)  Q,  B.  73;  16  Q.B.  Rep.  48. 

A  receipt  and  also  a  delivery  order,  given  by  the 
plaintifftoawitness  amonth  after  the  sale,  but  dated  on 
the  day  of  the  sale,  and  not  otherwise  shewn  to  be  in 
existence  before  the  sale, — Held,  duhitante  Pollock, 
C.B.,  to  be  admissible,  as  affording  some  evidence  of 
the  sale  having  taken  place  on  the  day  of  the  date  of 
the  documents.  Morgan  v.  Whitmore,  20  Law  J. 
Eep.  (N.s.)  Exch.  289;  6  Exch.  Rep.  716. 

Where  a  tenant  encloses  a  portion  of  land  which 
does  not  belong  to  his  landlord,  and  occupies  it  for 
upwards  of  twenty  years  with  and  as  parcel  of  the 
demised  premises,  the  presumption  at  the  expiration 
of  the  lease  is,  that  as  against  the  tenant  it  is  included 
in  the  tenancy,  and  not  that  the  encroachment  was 
made  for  the  benefit  of  the  landlord.  This  presump- 
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tion  ia  one  of  fact,  not  of  law.    Andrews  v.  ffaika, 
22  Law  J.  Rep.  (n.s.)  aS.  409;  2  E.  &  B.  349. 

A  testator,  by  his  will,  gave  all  his  real  and  perso- 
nal estate  to  W,  in  trust  for  his  wife  absolutely,  "  and 
in  case  my  said  wife  shall  die  in  my  lifetime,  then  in 
trust  for  such  of  them  my  three  children  A,  B  and  C 
as  shall  attain  the  age  of  twenty-one,  or  marry  under 
that  age ;  or  in  case  all  of  them  shall  die  under  the 
age  of  twenty-one  years,  being  sons,  or  under  that 
age  and  unmarried,  being  a  daughter,"  then  he  gave 
all  his  property  to  W  absolutely.  The  testator,  his 
wife,  and  children  were  drowned  at  sea;  the  testator, 
his  wife,  and  two  of  his  children  B  and  C,  being 
washed  off  the  deck  of  the  ship  by  the  same  wave, 
and  A  was  proved  to  have  survived  the  others.  W, 
as  executor,  proved  the  will.  Upon  a  bill  by  the 
administratrix  of  A,  claiming  as  under  an  intestacy, 
it  was  held,  that,  in  the  absence  of  evidence,  the 
Court  would  not  presume  that  the  testator  survived 
his  wife;  and  that  as  against  the  next-of-kin  the  onus 
of  proof  rested  upon  the  person  claiming  under  a  will 
to  make  out  a  perfect  title,  by  analogy  to  the  rule  as 
to  the  heir-at-law  in  the  case  of  real  estate;  and  the 
fact  of  survivorship  not  being  proved,  the  property 
would  go  to  the  next-of-kin ;  and  also,  upon  the  con- 
struction of  the  will,  that  the  benefits  given  to  W 
were  to  be  dependent  upon  the  survivorship  of  the 
husband.  Underwood  v.  Wing,  24  Law  J.  Rep.  (m.s.) 
Chanc.  293;  4  De  Gex,  M.  &  G.  633  :  affirming  23 
Law  J.  Rep.  (n.s.)  Chanc.  982;  19  Beav.  4S9. 

(K)  Admissions. 
(a)  By  Pleading. 

Although,  in  general,  pleadings  in  one  suit  cannot 
be  used  in  another,  as  evidence  of  the  truth  of  the 
allegations  contained  in  them,  yet,  where  a  pleading 
is  signed  by  the  party,  it  will  be  regarded  in  the  light 
of  an  admission,  and  as  such,  it  will  be  evidence  against 
him,  not  only  with  reference  to  a  different  subject- 
matter,  but  in  a  suit  maintained  against  a  different 
opponent.  MaricmsJci  v.  Cairns,  1  Macq.  H.L.  Cas. 
212. 

"Where,  in  an  action  of  contract  against  two,  one  of 
the  defendants  pleaded  never  indebted  and  the  other 
never  indebted  and  infancy,  and  the  plaintiff  joined 
issue  on  all  the  pleas  except  that  of  infancy,  as  to 
which  he  entered  a  nolle  prosequi, — Held,  that  the 
plaintiff  had  thereby  admitted  that  there  never  was 
any  joint  binding  contract,  and  that  he  ought  to  be 
nonsuited.  Beyle  v.  Webster,  21  Law  J.  Rep.  (n.S.) 
a.B.  202;  17  Q.  a  Rep.  950. 

In  trespass  for  breaking  and  entering  the  plaintiff's 
house  and  taking  his  goods,  defendant  pleaded  a  jus- 
tification under  a  fi.  fa.  and  warrant  of  execution 
against  the  goods  of  one  G  H,  which  warrant  was 
delivered  to  the  defendant,  a  bailiff,  to  be  executed, 
and  that  under  the  authority  of  the  same  the  defen- 
dant entered,  &c.  The  plaintiff  replied  de  imjwid, 
admitting  the  writ,  the  making  of  the  warrant,  and 
the  delivery  thereof  to  the  bailiff; — Held,  that  the 
existence  of  a  warrant  was  admitted  by  the  replica- 
tion, and  that  the  defendant  was  not  bound  to  prove 
it.  Eevdtt  V.  Macquire,  21  Law  J.  Rep.  (n.s.)  Exch, 
30;  8  Exch.  Rep.  80. 

(h)  Under  Notice  to  admit. 

Where,  in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  plea,  nan  acceptavit,  the  defendant's 


attorney  signed  an  admission  tha.t  the  acceptance 
was  in  the  handwriting  of  the  defendant,  without 
adding  the  usual  clause,  "saving  all  just  exceptions 
to  theadmissibility  of  evidence," — Held,  that  the  jury 
were  warranted  in  finding  for  the  plaintiff,  notwith- 
standing the  non-production  of  the  bill.  Chaplin 
V.  Levy,  23  Law  J.  Rep.  (n.s.)  Exch.  117;  9  Exch. 
Rep.  531. 

(c)  By  Conduct  of  PaHy. 

An  abstract  of  title  stating  the  recitals  in  certain 
deeds,  and  relied  upon  by  the  defendant  when  before 
a  Master  in  Chancery  in  a  suit  in  which  he  was  plain- 
tiff, is  admissible  against  him  in  an  action  as  evidence 
of  the  matters  recited,  without  producing  the  deeds. 
Pritchaa-d  v.  Bagshawe,  20  Law  J.  Rep.  (n.s.)  C.P. 
161;  llCom.  B.  Rep.  459. 

(L)  Confessions. 
Theprisonerwasindictedfor  an  unnatural  crime  with 
a  mare.  T,  who  kept  his  mare  in  a  stable  at  an  inn,  of 
which  W  was  landlord,  saw  the  prisoner  in  the  stable 
with  the  mare  under  circumstances  that  made  him  sus- 
pect the  commission  of  the  offence.  W  and  he  after- 
wards went  to  the  prisoner,  and  W  said  to  the  latter  "  I 
want  to  know  what  business  you  had  in  T's  stable." 
The  prisoner  said  "  You  know."  W  answered,  "  I 
don't  know,  and  have  come  on  purpose  to  know,  and 
will  know  before  I  leave;  and  if  you  don't  tell  me  I 
will  give  you  in  charge  to  the  police  till  you  do  tell 
me."  The  prisoner  again  said  "  You  know."  W  re- 
plied "  I  don't  know;  but  from  what  I  could  see  of 
the  mare,  it  is  the  best  of  my  belief  that  you  had  con- 
nexion with  her."  The  prisoner  then  confessed.  T 
was  close  by  all  the  time: — Held,  that  as  the  confes- 
sion was  made  after  the  inducement  of  a  threat  held 
out  by  W,  when  T  was  present,  it  was  the  same  thing 
as  if  T  had  used  the  threat;  and  that  as  T  was  the 
owner  of  the  mare  and  likely  to  prosecute,  he  was  a 
person  in  authority,  so  that  the  confession  made  after 
the  inducement  held  out  in  his  presence  was  inadmis- 
sible as  evidence.  Regina  v.  Luclchurst,  23  Law  J. 
Rep.  (n.s.)  M.C.  18;  1  Dears.  C.C.  245. 

A  female  servant  being  taken  into  custody  by  a 
policeman,  on  the  charge  of  setting  fire  to  her  master's 
premises,  expressed  a  wish  to  change  her  clothes. 
The  policeman  told  her  she  might  do  so,  but  must 
remain  in  custody,  and  he  gave  her  into  the  charge  of 
a  Mrs.  A,  a  married  daughter  of  her  master,  but  who 
did  not  live  in  the  house.  Mrs.  A  took  the  girl  apart 
and  said  to  her, "  I  am  sorry  foryou;  you  ought  to  have 
known  better.  Tell  me  the  truth,  whether  you  did 
it  or  no."  The  servant  said,  "  I  am  innocent."  Mrs. 
A  replied,  "  Do  not  run  your  soul  into  more  sin,  but 
tell  the  truth."  The  prisoner  thereupon  confessed: 
— Held,  that  there  was  no  inducement  held  out  to 
render  the  confession  inadmissible;  and,  secondly, 
that  Mrs.  A  was  not  a  person  in  authority,  competent 
to  hold  out  an  inducement  which  would  prevent  the 
reception  of  the  confession  in  evidence.  Regina  v. 
Sleeman,  23  Law  J.  Rep.  (n.s.)  M.C.  19;  1  Dears. 
C.C.  249. 

A  policeman  who  had  a  prisoner  in  his  custody  on 
a  charge  of  felony  said  to  him,  "  You  need  not  say 
anything  to  criminate  yourself;  what  you  do  say  will 
be  taken  down  and  used  as  evidence  against  you" : — 
Held,  that  this  observation  of  the  policeman  did  not 
amount  to  any  promise  or  threat  to  induce  the  pri- 
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soner  to  confess  so  as  to  render  a  confession  which 
the  latter  made  after  it  inadmissible.  Regma  v. 
Baldry,  21  Law  J.  Rep.  (s.s.)  M.C.  130. 

The  prisoner,  who  was  a  maid  servant,  was  indicted 
for  the  murder  of  an  infant,  of  which  she  had  recently 
heen  delivered.  A  surgeon  had  been  sent  for  to  attend 
her,  but  before  he  came  her  mistress  told  her  she  had 
better  speak  the  truth;  in  answer,  she  said  she  would 
tell  it  to  the  surgeon,  and  when  he  came,  she,  in  the 
presence  of  her  mistress,  made  a  confession  to  him, 
which  was  offered  in  evidence : — Held,  that  as  the 
husband  of  the  mistress  was  not  the  prosecutor,  and 
as  the  offence  was  not  in  any  way  connected  with  the 
management  of  the  house,  the  mistress  could  not  he 
considered  as  a  person  having  authority  over  the  pro- 
secution, and,  therefore,  the  inducement  held  out  by 
her  did  not  affect  the  admissibility  of  the  evidence. 
Jtegina  v.  Moore,  21  Law  J.  Rep.  (h.s.)  M.C.  199; 
3  Car.  &  K.  153. 

(M)   DEP03ITION8. 

(o)  Caption. 
In  a  case  of  felony  the  depositions  had  one  caption, 
which  mentioned  the  names  of  all  the  witnesses,  and 
at  the  end  had  one  jurat,  which  also  contained  the 
names  of  all  the  witnesses,  and  to  which  was  the  signa- 
ture of  the  magistrate,  and  each  witness  signed  his 
own  deposition : — Held,  to  be  correct.  Regma  v. 
Tovmg,  3  Car.  &  K.  106. 

(5)  Examination  of  Witness  on. 

On  the  trial  of  an  indictment  the  counsel  for  the 
prisoner  is  not  at  liberty,  when  cross-examining  a 
witness  for  the  prosecution,  to  put  into  the  witness's 
hand  his  deposition,  taken  before  the  magistrate,  and 
then  ask  the  witness  whether,  having  looked  at  the 
paper,  he  still  adhered  to  the  statement  already  made 
in  his  evidence  in  court,  the  counsel  not  intending  to 
put  the  deposition  in  evidence.  Segina  v.  Ford, 
20  Law  J.  Rep.  (h.s.)  M.C.  171;  2  Den.  C.C.245; 
3Car.  &K.  113. 

(c)  Admissibility  of  in  Absence  of  Witness. 

The  deposition  of  a  witness  who  is  too  ill  to  travel 
to  attend  at  the  trial  of  a  prisoner  may  be  read  as 
evidence  before  the  grand  jury  as  well  as  before  the 
petty  jury,  by  virtue  of  section  17.  of  the  statute  11 
&  12  Vict.  c.  42.  Segina  v.  Clements,  20  Law  J. 
Rep.  (n.s.)M.C.  193;  2  Den.  C.C.  251. 

The  deposition  of  a  witness  taken  before  a  magis- 
trate upon  a  criminal  charge  is  (independently  of 
the  11  &  12  Vict.  c.  42.  s.  17.)  receivable  only  in 
evidence  at  the  trial  in  case  the  deponent  is  dead  or 
is  kept  out  of  the  way  by  the  procurement  of  the 
prisoner.  JRegina  v.  Scaife,  20  Law  J.  Rep.  (n.s.) 
M.C.  229;  17  Q.B.  Rep.  238. 

Where,  upon  the  trial  of  three  persons  for  felony, 
it  appeared  that  a  witness  had  been  kept  out  of  the 
way  by  the  procurement  of  one  only  of  the  pri- 
soners, and  the  deposition  was  admitted  in  evidence 
against  all  the  prisoners,  it  was  held  to  have  been 
improperly  admitted  against  those  who  were  uncon- 
nected with  the  absence  of  the  witness.    Ibid. 

The  prisoner  was  charged  before  a  magistrate  with 
wounding  A  with  intent  to  do  him  grievous  bodily 
harm,  and  A's  deposition  was  taken.  A  afterwards 
died  of  the  wound,  and  the  prisoner  was  indicted  for 
his  murder : — Held,  that  on  the  trial  for  the  murder. 


the  deposition  of  A  might  be  read  in  evidence;  as, 
although  it  was  not  on  the  same  technical  chsirge,  it 
was  taken  in  the  same  case,  and  the  prisoner  had 
had  full  opportunity  of  cross-examination.  Segina 
T.  Beeston,  24  Law  J.  Rep.  (n.s.)  M.C.  6;  1  Deara. 
C.C.  405. 

(N)  Pbiob  Comtictions. 

When  an  indictment  for  felony  charges  a  previous 
conviction,  the  prisoner  is  to  be  arraigned  on  the 
whole  indictment,  but  to  the  jury  is  to  be  read  in 
the  first  instance  only  that  part  of  the  indictment 
which  charges  the  new  offence;  after  they  have 
found  their  verdict,  that  part  of  the  indictment  is  to 
he  submitted  to  them  (without  their  being  again 
sworn)  which  charges  the  previous  conviction.  The 
statute  14  &  IS  Vict.  c.  19.  s.  9.  has  made  no  sub- 
stantial alteration  in  the  practice.  Segina  v.  Shuttle- 
worth,  21  Law  J.  Rep.  (n.s.)  M.C.  36;  3  Car.  & 
K.  375. 

If  a  prisoner,  charged  with  larceny  in  an  indict- 
ment which  contains  a  count  for  a  previous  con- 
viction, either  call  witnesses  on  his  part,  or  cross- 
examine  the  witnesses  for  the  prosecution  to  prove 
his  good  character,  he  gives  evidence  of  his  good 
character  within  the  meaning  of  the  statute  14  415 
Vict.  c.  19.  s.  9,  so  as  to  entitle  the  prosecutor  to 
give  the  previous  conviction  as  evidence  in  answer  to 
the  jury,  before  they  jeturn  their  verdict  on  the 
charge  of  larceny.  Segina  v.  Shrimpton,  21  Law 
J.  Rep.  (N.S.)  M.C.  37;  3  Car.  &  K.  373. 

If  the  prisoner  give  evidence  of  good  character 
for  a  limited  number  of  years  last  past,  the  previous 
conviction,  though  anterior  to  the  period  spoken  to 
by  the  witness  as  to  character,  may  be  put  in  in  answer 
to  such  evidence.     Ibid. 

Several  previous  convictions  against  the  same  pri- 
soner may  be  set  out  in  an  indictment  for  felony. 
Segina  v.  Cla/rke,  22  Law  J.  Rep.  (n.s.)  M.C.  135; 
1  Dears.  C.C.  198;  3  Car.  &  K.  367. 

A  prisoner  who  pleads  guilty  to  an  indictment, 
and  who  has  been  previously  convicted  of  felony,  is 
a  competent  witness  against  other  prisoners  charged 
in  the  same  indictment;  for  although  he  is  a  party 
"  uidividually  named  on  the  record,"  he  is  no  party 
to  the  proceeding  there  and  then  before  the  Court. 
Segina  v.  Drury,  3  Car.  &  K.  190. 

(0)  Pbactioe,  in  Equity. 

Where  a  claim,  in  which  there  are  disputed  facts, 
is  brought  on  for  hearing  with  defective  evidence,  it 
is  competent  for  the  Court  to  direct  it  to  stand  over, 
with  liberty  for  the  plaintiff  to  supply  the  defect. 
SmUli  V.  Constamt,  20  Law  J.  Rep.  (n.s.)  Chanc, 
126  ;  4  De  Gex  &  Sm.  213. 

Bill  against  infant  defendants.  The  plaintiff  had 
served  defendants'  solicitor  with  notice  to  produce  a 
particular  deed  in  his  possession.  The  defendants' 
solicitor  sent  to  the  plaintiff  a  copy  of  the  deed : — 
Held,  that  the  production  of  the  copy  at  the  hearing 
did  not  amount  to  secondary  evidence  of  the  deed 
against  the  infant  defendants.  Bacon  v.  Cosby,  20 
Law  J.  Rep.  (n.s.)  Chanc.  213;  4  De  Gex  &  Sm. 
241. 

A  deed  taken  to  be  proved  at  the  hearing  by  its 
production,  and  an  affidavit  of  the  handwriting  of 
the  parties  who  had  executed  it,  on  the  ground  of 
there  being  before  the  Court,  at  least,  evidence  of  an 
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agreement  to  do  a  thing^  for  valuable  consideration. 
Ibid. 

A  plaintiff's  affidavit  in  support  of  a  claim  will  be 
treated  as  evidence  where  there  is  no  opposition  or 
conflict  of  affidavits.  Shardhw  v.  Oaze,  20  Law  J. 
Rep.  (n.s.)  Chanc.  395. 

The  Court  has  no  jurisdiction  to  order  a  plaintiff 
to  be  examined  imd  voce  before  a  Master  under  a 
decree.  Ward  v.  Homfray,  20  Law  J.  Rep.  (h.s.) 
Chanc.  SS6. 

Evidence  taken  in  an  original  suit  may  be  read 
in  a  cross-suit  imder  the  common  order,  the  Court 
having  judicial  notice  of  both  causes.  Gray  v.  Haig, 
Haig  V.  Gray,  21  Law  J.  Rep.  (n.s.)  Chanc.  542. 

A  cause  was  at  issue  before  the  Chancery  Pro- 
cedure Amendment  Act  and  the  Orders  made  under 
it  came  into  operation,  but  no  evidence  had  been 
taken.  The  Court,  in  the  exercise  of  its  discretion, 
on  the  motion  of  the  defendants,  the  plaintiff  op- 
posing, ordered  that  the  evidence  in  the  cause  should 
be  taken  according  to  the  method  prescribed  by  the 
act  and  Orders.  Macintosh  v.  the  Great  Western 
Bail.  Co.,  22  Law  J.  Rep.  (h.s.)  Chanc.  70. 

Under  Lord  Campbell's  Act  (14  &  15  Vict.  c.  99. 
B.  10.)  the  Court  will  receive  as  evidence  an  affidavit 
sworn  before  a  Master  Extraordinary  of  the  Court  of 
Chancery  in  Ireland  without  requiring  proof  of  the 
signature  or  appointment  of  such  Master.  In  re 
Mahon's  Trust,  22  Law  J.  Rep.  (n.s.)  Chanc.  75  ; 
9  Hare,  459. 

Upon  a  motion  for  a  decree,  after  affidavits  in 
reply,  the  defendant  may  obtain  an  order  to  cross- 
examine  a  plaintiff.  Williams  v.  WiMams,  22 
Law  J.  Rep.  (n.s.)  Chanc.  639;  17  Beav.  156. 

Where  witnesses  are  examined  iiivd  voce  on  an 
appeal,  whose  evidence  was  not  before  the  Court 
below,  and  the  appeal  is  successful,  the  appellant  is 
entitled  to  the  costs  of  the  appeal.  La/ngford  v. 
May,  22  Law  J.  Rep.  (n.s.)  Chanc.  978. 

It  is  not  imperative  that  commissioners  appointed 
by  the  Court  to  examine  witnesses  in  a  suit  should 
be  barristers-at-law.  Menderson  v.  Philipson,  22 
Law  J.  Rep.  (n.s.)  Chanc.  1037. 

Affidavits  filed  in  a  cause  may  be  used  as  evidence 
in  a  subsequent  petition  in  the  same  cause.  Jones 
V.  HhirnimU,  in  re  Twrtibull,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1055. 

Since  the  14  &  15  Vict.  c.  99.  a  plaintiff  may 
examine  a  defendant  as  a  witness  as  to  matters  in 
which  he  is  interested  and  yet  obtain  a  decree  against 
him.  Sohinson  v.  Briggs,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1056. 

After  the  time  for  closing  the  evidence  in  a  cause 
has  expired,  the  Court  will  not  extend  the  time  to 
enable  either  party  to  answer  it,  the  special  leave 
mentioned  in  the  38th  section  of  the  statute  15  & 
16  Vict.  c.  86.  being  only  to  be  obtained  upon 
special  application  and  under  special  circumstances; 
therefore,  where  a  plaintiff  had  made  repeated  ap- 
plications for  extension  of  time  to  file  his  affidavits, 
and  the  time  for  closing  the  evidence  expired  on  the 
3rd  of  November,  and  he  did  not  file  them  till  the 
1st  of  that  month,  and  the  defendant  did  not  see 
them  till  the  8th,  and  one  of  the  Vice  Chancellors 
had  extended  the  time  to  enable  the  defendant  to 
answer  the  plaintiff's  affidavits,  this  Court  discharged 
the  order.  Thompson  v.  Partridge,  23  Law  J.  Rep. 
(K.S.)  Chanc.  158;  4  De  Gex,  M.  &  G.  794. 


Consistently  with  the  terms  of  the  SSth  section 
of  the  statute,  and  of  the  32nd  Order  of  August 
1862  made  thereon,  the  parties  to  a  suit  may  abstain 
from  filing  their  affidavits  till  the  last  hour  of  the 
day  fixed  for  closing  the  evidence  in  the  cause. 
Ibid. 

Where  the  validity  of  a  deed  was  impeached  by 
the  answer,  although  no  cross-bill  had  been  filed  to 
set  it  aside,  the  Court  refused  to  allow  the  plaintiff 
to  prove  the  deed  by  affidavit  at  the  hearing,  the 
defendant  having  elected  that  the  evidence  should  be 
taken  orally.  Hitchcock  v.  Gairem,  23  Law  J.  Rep. 
(n.s.)  Chanc.  166;  Kay,  App.  xiv. 

Where,  under  a  decree  directing  accounts  to  be 
taken,  no  order  was  obtained  under  the  S4th  section 
of  the  statute  IS  &  16  Vict.  c.  86,  that  the  books 
of  account  should  be  taken  aspnmii/ocie  evidence, 
but  the  Judge's  chief  clerk  so  admitted  them  and 
granted  his  certificate,  the  court  of  appeal,  upon  a 
motion  to  discharge  the  certificate,  refused  the  same, 
but  without  costs.  Newberry  v.  Bmxon,  23  Law  J. 
Rep.  (n.s.)  Chanc.  1003. 

P,  confiding  in  the  carefulness  and  secrecy  of  C, 
entrusted  her  from  time  to  time  (beginning  in  the 
year  1806)  with  money  to  invest  in  the  funds  on  P's 
behalf.  In  1839  P  and  C  had  a  dispute  about  the 
amount  belonging  to  P,  and  the  dispute  was  termi- 
nated by  S,  the  nephew  of  C  (who,  on  account  of 
C's  growing  age  and  infirmities,  had  for  some  time 
been  accustomed  to  go  with  her  to  the  Bank  when 
she  received  her  dividends),  who  drew  up  a  paper  in 
which  it  was  stated  that  it  was  "  agreed"  that  the 
sum  belonging  to  P  amounted  to  4,300/.  This 
paper  was  left  in  S's  custody.  For  some  few  years 
afterwards  S,  on  returning  with  C  from  the  Bank, 
regularly  paid  to  P  dividends  calculated  on  that 
sum.  In  1845  S  took  out  a  commission  of  lunacy 
against  his  aunt  and  managed  the  commission.  The 
verdict  returned  was,  that  C  had  been  a  lunatic  since 
1842.  S  was  appointed  committee  of  the  lunatic. 
In  1847  S  refused  to  give  up  to  P  the  paper  signed 
in  1839.  P  filed  a  bill  against  the  lunatic  and  S, 
and  an  answer  was  put  in.  C  died,  and  on  a  bill  of 
revivor  and  supplement,  S,  who  was  her  personal 
representative,  put  in  a  further  answer  referring  to 
his  first: — Held,  that,  under  the  circumstances  of 
this  case,  the  first  answer  was  admissible  in  evidence 
against  S  in  the  second  suit.  Stanton  v.  Percvaal, 
24  Law  J.  Rep.  (n.s.)  Chanc.  369;  5  H.L.  Cas.  257. 

Qucere — By  the  Lord  Chancellor,  whether,  as  a 
general  rule,  the  answer  of  a  committee  of  a  lunatic 
is  admissible  in  a  suit  against  the  lunatic's  personal 
representative  to  bind  the  lunatic's  estate.     Ibid. 

It  is  open  to  either  party  in  a  suit  to  produce 
fresh  evidence  until  the  time  fixed  for  closing  the 
evidence;  and,  therefore,  where  a  plaintiff  having 
closed  his  case,  and  stated  that  he  had  no  further 
evidence  to  produce,  proposed,  after  hearing  the 
witnesses  for  the  defendant,  to  adduce  fresh  evidence, 
the  Court  held,  that  he  was  entitled  to  do  so.  Wood 
v.  ScaHh,  24  Law  J.  Rep.  (n.s.)  Chanc.  392. 

In  a  suit  which  was  in  the  nature  of  a  supple- 
mental suit,  an  order  was  obtained  that  the  evidence 
in  the  original  suit  should  be  used  in  the  supple- 
mental suit.  A  witness  was  examined  in  chief  by 
the  plaintiff  in  the  original  suit,  and  was  also  ex- 
amined by  the  defendant  in  the  supplemental  suit. 
The  Court  held,  that  the  same  witness  might  be 
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cross-examined  by  the  plaintiff.  Lord  v.  Colmn, 
24  Law  J.  Rep.  (n.s.)  Chanc.  517;  3  Drew.  222. 

It  was  also  held,  after  consultation  between  the 
Judges,  that  witnesses  examined  in  chief  by  one 
defendant  may  be  cross-examined  by  the  other 
defendants  as  well  as  by  the  plaintiff,  and  that  all 
the  evidence  giveneither  in  chief  or  on  cross-exami- 
nation will  be  common  to  all  parties,  and  every 
party  will  have  a  right  to  take  a  copy.     Ibid. 

A  witness  who  was  examined  for  the  plaintiff  to 
prove  a  contract  was  cross-examined  for  the  defen- 
dant upon  a  subject  irrelevant  to  the  matter  in  dis- 
pute between  the  parties.  The  defendant  then 
examined  witnesses  to  contradict  the  statement 
made  by  the  plaintiff's  witness  with  regard  to  such 
irrelevant  matter: — Held,  that  it  was  not  competent 
for  a  party  to  call  witnesses  to  contradict  evidence 
which  was  immaterial  to  the  question  at  issue.  The 
affidavits  of  the  defendant's  witnesses  were  ordered 
to  be  taken  off  the  file  for  containing  scandalous  and 
irrelevant  matter.  Goddard  v.  Parr,  24  Law  J. 
Eep.  (n.s.)  Chanc.  783. 

The  evidence  of  a  defendant  in  favour  of  a  co- 
defendant  is  admissible,  under  the  6  &  7  Vict.  c.  85, 
if  it  proves  the  case  of  the  witness  himself.  Triston 
V.  Hardey,  14  Beav.  21. 

The  cross-examination  of  a  defendant  tendered  as 
a  witness,  is  a  waiver  of  his  incompetency,  where 
the  objection  must  be  assumed  to  have  been  known 
at  the  time  of  the  cross-examination.     Ibid. 

A  motion  for  an  injunction  was  ordered  to  stand 
over,  with  liberty  to  bring  an  action  : — Held,  that  a 
witness,  who  had  made  an  affidavit  on  the  occasion 
might,  afterwards  and  before  the  trial,  be  cross- 
examined  under  the  15  &  16  Vict.  c.  86.  s.  40. 
Lloyd  V.  Whitty,  19  Beav.  57. 

Depositions  of  witnesses  examined  under  a  bill  to 
perpetuate  testimony  in  aid  of  an  ejectment,  and 
who  were  resident  abroad  and  refiised  to  come  to 
this  country,  ordered  to  be  published.  Biddulph 
V.  Lord  Camoys,  19  Beav.  467. 

A  similar  application  refused,  as  to  a  witness  in 
England,  who,  on  account  of  blindness  and  infirm 
state  of  health,  was  stated  to  be  unable  to  leave 
home,  and  who  had  stated  his  age  to  be  eighty-three. 
Ibid. 

The  Court  will  not  act  on  the  testimony  of  a 
single  witness  against  the  express  denial  on  oath  of 
the  defendant;  but  where  the  written  evidence  has 
been  destroyed  by  the  defendant  pendente  lite,  the 
Court  will  assume  that  if  forthcoming,  it  would  have 
proved  the  statement  of  the  single  witness.  Gray  v. 
Haig,  20  Beav.  219. 

A  witness  examined  under  a  bill  to  perpetuate 
testimony  was  very  old  and  unable,  through  illness, 
to  leave  his  home  without  danger;  another  was 
resident  in  Canada.  Their  depositions  were  ordered 
to  be  published  and  produced  at  the  trial  about  to 
take  place,  and  that  either  party  might  make  such 
use  of  them  "  as  by  law  they  can."  Biddulph  v. 
Camoys,  20  Beav.  402. 

A,  without  authority,  sold  a  trust  estate  to  B.  In 
a  suit  to  recover  the  money  from  A,  B,  who  was  not 
a  party,  was  examined  as  a  witness.  A  suit  was 
afterwards  instituted  against  the  representatives  of 
B  to  recover  the  estate  itself,  and  an  order  of  course 
was  obtained  in  it  to  use  the  depositions  in  the 
former  suit,   saving  just  exceptions.     It   was  dis- 


charged as  irregular.  Hope  v.  LiddeU,  21  Beav. 
180. 

The  plaintiff's  case  was  proved  by  a  written  docu- 
ment as  well  as  by  the  examination  of  a  witness  who 
was  also  examined  in  chief  by  the  defendants  and  in 
the  course  of  such  examination  referred  to  the  docu- 
ment. The  plaintiff  relied  upon  the  document 
before  the  Vice  Chancellor,  but,  on  appeal  before 
the  Lord  Chancellor,  rested  his  case  upon  the 
examination  of  the  witness  only  : — Held,  that  it 
was  competent  for  him  to  do  so,  and  that  the  defen- 
dant's objection  to  the  reception  of  this  evidence  as 
secondary,  could  only  be  supported  by  his  producing 
the  written  document.  Ogle  v.  Morgan,  1  De  Gex, 
M.  &  G.  359. 

The  meaning  of  the  act  15  &  16  Vict.  c.  86.  ».  54. 
is,  that  where  vouchers  have  been  lost  or  the  accounts 
cannot  be  taken  in  the  ordinary  way,  the  Court  may 
give  special  directions;  but  such  directions  will  not 
be  given  unless  it  appears  that  the  ordinary  evidence 
cannot  be  had,  or  merely  to  save  expense.  Lodge  v. 
Prichard,  3  De  Gex,  M.  &  G.  906;  1  Sm.  &  G. 
App.  viii. 

Semble — that  by  the  ordinary  rules  of  the  Court 
partnership  books  are  admissible  in  evidence  for  and 
against  all  the  partners  and  their  estates.    Ibid. 

Semble— that  the  15  &  16  Vict.  c.  86.  s.  54.  does 
not  operate  retrospectivelj'.     Ibid. 


EXCHANGE. 

The  General  Inclosure  Acts  authorize  the  Com- 
missioners to  sanction  exchanges  of  estates  in  sepa- 
rate and  distant  counties,  and  to  shift  the  title,  though 
per  the  Master  of  the  Eolls,  not  the  tenure  of  the 
one  estate  to  the  other ;  but,  per  the  Lords  Justices 
— quaere.  Mvnet  v.  Leman,  24  Law  J.  Rep.  (n.s.) 
Chanc.  545  ;  20  Beav.  269. 

Tenants  for  life  or  for  other  partial  intesests  may, 
notwithstanding  the  settlement  under  which  they 
hold,  initiate  such  exchanges,  so  as,  when  complete, 
to  bind  those  in  remainder.     Ibid. 

A  purchaser  must  complete  his  purchase  of  an 
exchanged  estate,  though,  until  the  exchange,  it  was 
subject  to  limitations  in  strict  settlement,  under 
which  the  vendor  had  only  a  life  interest.     Ibid. 

Commissioners  of  Inclosure  have  no  powers  in 
exchanging /recAoH  lands  subject  to  heriots  and  re- 
liefs to  make  the  allotted  lands  so  subject.'  Mayor 
and  Corporation  of  Basingstoke  v.  Lord  Bolton,  3 
Drew.  50. 


EXECUTION. 

[Upon  judgments  of  inferior  Courts,  see  title  In- 
ferior CoDKT.  Landlord's  claim  for  rent,  see  title 
Landlord  and  Tenant.  Speedy  execution,  see 
IS  &  16  Vict.  c.  76.  s.  120.  As  to  issuing,  executing, 
and  renewing,  see  IS  &  16  Vict.  c.  76.  ss.  121—125; 
17  &  18  Vict.  c.  125.  s.  94  ;  and  as  to  the  Cinque 
Ports,  18  &  19  Vict.  c.  48.  s.  2.  As  to  priority  of 
executions,  see  15  &  16  Vict.  c.  76.  s.  124.  And  see 
Reg.  Gen.  Hil.  term,  1853,  rr.  70—77,  22  Law  J. 
Rep.  (n.s.)  xiii ;  1  E.  &  B.  App.  xlviii—Sequestra- 
tion.] 


EXECUTION— EXECUTOR  AND  ADMINISTRATOR. 
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^A)  On  a  SrNDAT  and   COLLBSIVBLy. 

(B)  Where   the   Sum  recovered  does  not 

EXCEED  202. 

(C)  Upon  Rules  and  Orders. 

(D)  Where  Judgment  registered. 

(E)  What  Property  may  be  taken. 

(F)  Elegit. 

(G)  Setting  aside. 


(A)  On  a  Sunday  and  collusively. 

The  summary  remedy  provided  by  the  S  &  6  Will. 
4.  c.  76.  8.  60.  of  committing  to  gaol  town  clerka  or 
other  officers  appointed  by  a  town  council,  who  wil- 
fully refuse  to  account  or  deliver  up  books,  &c.  to 
the  council,  is  in  the  nature  of  civil  process,  and  an 
arrest  under  such  a  warrant  of  commitment  upon  a 
Sunday  is  illegal.  JEx  parte  Eggington,  23,  Law  J. 
Eep.  (n.b.)  M.C.  41;  2  E.  &  B.  717. 

Nor  can  a  prisoner  so  arrested  be  legally  detained 
under  a  second  warrant,  subsequently  lodged  against 
him,  which  has  been  issued  at  the  instance  of  the 
same  parties,  though  not  in  their  capacity  of  town 
council,  but  as  Commissioners  under  alocalact.  Ibid. 

But  a  detainer  under  a  ca,  sa.,  subsequently  is- 
sued by  a  third  party  and  without  collusion,  is  a 
valid  ground  for  refusing  to  discharge  the  prisoner. 
Ibid. 

Where  a  return  to  a  habeas  corpms  states  that  a 
prisoner  is  detained  under  civil  process,  it  is  compe- 
tent to  him  to  shew,  by  affidavit,  that  he  was  origin- 
ally arrested  on  a  Sunday.     Ibid. 

(B)  Where  the  Sum  recovered  does  not 
EXCEED  201. 

The  S7th  section  of  the  7  &  8  Vict.  u.  96.  enacts 
that,  no  person  shall  be  taken  in  execution  on  a 
judgment  in  an  action  for  a  debt  where  the  svm  re- 
covered does  not  exceed  201.  Where  judgment  was 
recovered  for  6001.  on  a  warrant  of  attorney  given  to 
secure  payment  of  an  annuity  of  302.,  but  only  l&l. 
was  due,  the  defendant,  having  been  taken  in  execu- 
tion, was  discharged  under  that  section,  the  word 
"recover"  being  susceptible  of  two  meanings,  ac- 
cording to  one  of  which  only  \5l.  was  recovered 

Dubifa/nte  Williams,  J.      Johnson  y.  Harris,  24 
Law  J.  Bep.  (h.s.)  C.P.  40 ;  15  Com.  B.  Kep.  3S7. 

(C)  Upon  Edles  and  Orders. 

In  an  action  of  trover,  by  churchwardens,  to  re- 
cover a  parish  book,  Erie,  J.,  to  whom  the  cause  was 
referred  after  verdict,  by  consent  of  the  parties,  made 
an  order,  which  was  made,  a  rule  of  court,  that  the 
costs  of  both  sides  should  be  paid  by' the  parish. 
The  cause  came  on  for  trial  a  second  time,  when,  by 
like  consent,  it  and  all  matters  relating  to  it  were  by 
order  of  Nisi  Prius,  which  was  made  a  rule-of  court, 
referred  to  Williams,  J.,  to  direct  in  what  manner 
the  order  of  Erie,  J.  was  to  be  carried  into  effect. 
Williams,  J.,  on  the  10th  of  August  18S2,  made  an 
order  upon  the  defendants  to  pay  the  plaintiffs  their 
costs  on  the  Ist  of  March  1853, "  unless  in  the  mean 
time  the  sum  be  paid  to  the  plaintiffs  out  of  the 
parish  fiinds."  This  order  was  made  a  rule  of  court 
in  Michaelmas  term  1862,  and  the  defendants  not 
having  paid  the  money  on  the  1st  of  March  18S3, 
execution  was  issued  against  them : — Held,  first,  that 


the  orderof  the  10th  of  August  was  a  Judge's  order, 
and  not  an  award,  and  that  Williams,  J.  had  not 
exceeded  his  authority  in  making  it.  Gibis  v.  Flight, 
22  Law  J.  Rep.  (n.s.)  C.P.  256 ;  13  Com.  B.  Rep. 
803. 

Secondly,  that  the  order  being  conditional  was  not 
an  "  order  to  pay  money  "  within  the  meaning  of  the 
1  &  2  Vict.  c.  110,  upon  which  execution  could 
issue.     Ibid. 

(D)  Where  Judgment  kbqistered. 

The  plaintiff,  after  making  an  entry  of  a  judgment 
obtained  against  the  defendant  in  the  book  of  the 
senior  Master  of  the  Common  Pleas,  pursuant   to 

1  &  2  Vict.  c.  110.  s.  1 9,  with  a  view  of  charging  the 
defendant's  real  estate,  took  him  in  execution  under 
the  same  judgment.  The  defendant  became  insol- 
vent, and  his  assignee  contracted  to  sell  his  real 
estate.  The  purchaser  refused  to  complete  the  pur- 
chase in  consequence  of  the  entry  of  the  judgment 
which  charged  the  property.  The  plaintiff  having 
refused  to  consent  to  an  entry  of  satisfaction  being 
made  in  the  book,  the  Court,  on  the  application  of 
the  assignee,  granted  a  rule  ordering  the  plaintiff's 
attorney  to  attend  before  the  senior  Master  of  the 
Common  Pleas  and  consent  to  an  entry  being  made, 
that  the  plaintiff  had  taken  the  defendant  in  execu- 
tion under  the  judgment  after  having  made  the 
entry.  Lewis  v.  jjyson,  21  Law  J.  Rep.  (n.S.) 
Q.B.  194;  1  Bailee.  33. 

(E)  What  Property  may  be  taken. 

By  the  1  &  2  Vict.  c.  110.  s.  12.  money  seized 
under  zji.fa.  is  exactly  in  the  same  position  as 
money  the  proceeds  of  goods  seized.  Therefore, 
where  the  sheriff  seized  bank  notes  and  coin  under  a 
fi.  fa.  at  the  suit  of  A,  against  whom  he  held  an  un- 
executed fi.  fa.  at  the  suit  of  B,  he  was  not  justified 
in  paying  the  amount  over  to  B  as  money  belonging 
to  A  under  the  statute.  Colli/ngridge  v.  Paocton,  21 
Law  J.  Rep.  (rr.s.)  C.P.  39 ;  11  Com.  B.  Rep.  683; 

2  L.  M.  &  P.  P.O.  654. 

(F)  Elegit. 

Under  the  92nd  section  of  the  Municipal  Cor- 
poration Act,  5  &  6  Will.  4.  c.  76,  a  creditor  of  a 
corporation  cannot  have  execution,  in  respect  of  a 
debt  which  accrued  before  the  passing  of  the  act, 
against  property  acquired  by  the  corporation  since 
the  passing  of  the  act.  Arnold  v.  Sigge,  22  Law  J. 
Rep.  (n.s.)  C.P.  235  ;  13  Com.  B.  Rep.  745. 

(G)  Setting  aside. 

Where  judgment  has  been  signed,  costs  taxed  and 
execution  issued  for  the  amount  of  debt  and  costs 
without  notice  of  taxation,  the  Court  will  not  set  aside 
the  judgment  or  execution,  but  will  direct  a  review  of 
the  taxation.  Field  v.  Partridge,  21  Law  J.  Rep. 
(k.s.)  Exch.  269j  7  Exch.  Rep.  689. 


EXECUTOR  AND  ADMINISTRATOR. 

(A)  Grant  op  Administration. 
(a)  By  what  JwrisdAction. 
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(A)  Grant  op  Administration. 
(a)  By  what  Jurisdiction. 

Where  a  mortgage  deed,  in  the  form  prescribed 
by  the  General  Turnpike  Act,  3  Geo.  4.  c.  126.  s.  81, 
assigned  the  tolls  and  toll-houses  of  a  turnpike  road, 
to  hold  for  the  residue  of  the  term  for  which  the 
tolls  were  granted,  unless  the  mortgage  money,  with 
interest,  were  sooner  repaid,  it  was  held  that  a  mort- 
gage was  bona  notahilia  where  the  road  and  toll- 
houses were  situated,  and  not  where  the  deed  was 
at  the  time  of  the  death  of  the  mortgagee.  Begina 
V.  the  Trustees  of  the  Balby  and  WorTcsop  TwrnpiTce 
Road,  22  Law  J.  Rep.  (h.s.)  Q.B.  164;  1  Bail  U.C. 
134. 

Under  such  a  mortgage  the  mortgagee  has  only  an 
equitable  right  to  enforce  payment  of  the  principal 
and  interest,  and,  consequently,  no  mandamus  will  be 
granted  to  compel  the  trustees  of  the  road  to  pay  the 
interest.    Ibid. 

(6)  Operation  of;  Title  by  Relation. 

The  distribution  of  an  intestate's  estate  amongst 
the  next-of-kin  before  administration  granted  is  not 
an  act  for  the  benefit  of  the  estate ;  so  that  a  person 
who  subsequently  takes  out  administration  will  be 
entitled  to  recover  the  property,  although  it  was  dis- 
tributed with  his  assent.  Morgan  v.  Thomas,  22 
Law  J.  Rep.  (n.s.)  Exch.  152;  8  Exch.  Rep.  302. 

(B)  Rights,  Duties  and  Disabilities. 

[See  Debtor  and  Ceeditok.] 

(a)  Indemnity  against  Covenants. 

The  Court  will  compel  the  executors  of  a  testator, 
who  has  covenanted  to  accept  and  execute  a  counter, 
part  of  a  lease,  to  perform  the  contract  of  their  tes- 
tator, although  such  lease  contains  personal  covenants 
on  the  part  of  the  lessee ;  but  it  will  see  that  the 


covenants  are  so  framed  as  not  to  bind  the  executors 
personally.  Stephens  v.  Hotham,  24  Law  J.  Rep. 
(n.s.)  Chanc.  665;  1  Kay  &  J.  571. 

The  executors  of  a  lessee  held  entitled  to  no 
further  indemnity  against  the  covenants  than  the 
personal  indemnity  of  the  residuary  legatees.  Dean 
V.  AUen,  20  Beav.  1. 

(6)  Setting  off  Debts  due  to  Deceased. 

An  executor  indebted  to  his  testator's  estate  created 
a  charge  on  his  (the  executor's)  own  freehold  estate 
in  favour  of  his  wife  and  children,  to  the  amount 
specified  in  the  testator's  will,  as  part  of  their  share 
of  his  residuary  estate: — Held,  that  the  wife  and 
children  were  entitled  to  the  benefit  of  the  charge, 
although  the  debt  due  to  the  testator's  estate  remained 
unpaid.  StUweU  v.  Mellersh,  20  Law  J.  Rep.  (n.s.) 
Chanc.  356. 

The  executor  of  A  sold  A's  book  debts  to  B.  At 
the  time  of  A's  death,  A  was  himself  indebted  to 
several  of  the  persons  who  appeared  as  his  debtors  in 
his  books.  The  executor,  instead  of  setting  off  the 
debts  due  by  A  against  the  debts  to  him,  paid  in  full 
the  debts  due  from  A.  In  a  suit  for  the  adminis- 
tration of  A's  estate,.^Held,  that  the  executor  was 
entitled  to  be  allowed  these  sums  in  his  accounts. 
Chich  V.  Blachmore,  23  Law  J.  Rep.  (n.s.)  Chanc. 
622;  2  Sm.  &  G.  274. 

(c)  Carrying  on  Trade. 

A  testator  by  his  will, after  making  his  debts,  funeral 
and  testamentary  expenses  a  general  charge  upon  his 
estate,  gave  to  his  wife  A  an  annuity  charged  upon 
his  real  and  personal  estate ;  he  then  gave  all  his 
real  and  personal  estate  to  his  wife  and  B  upon  trust 
for  his  son  J  absolutely;  but  directed  that  if  J  should 
die  under  twenty-one,  the  whole  should  go  to  A.  The 
testator  appointed  A  and  B  executrix  and  executor, 
and  directed  them  to  continue  his  business  of  a  coal 
proprietor  during  his  interest  in  certain  mines,  and 
declared  that  they  should  not  be  liable  for  any  loss  to 
his  estate  in  carrying  on  such  trade,  and  that  they 
might  compound  debts  and  settle  all  matters  relating 
to  his  estate.  The  testator  at  his  death  was  entitled 
to  a  lease  of  the  mines  mentioned  in  his  will  for  a 
term  of  years,  of  which  eight  years  were  then  un- 
expired, and  he  died  in  1844.  At  the  time  of  his 
death,  real  estates  of  the  testator  were  in  mortgage  to 
C,  but  the  money  was  paid  off  by  the  executrix,  the 
deeds  remaining  in  the  possession  of  the  mortgagee, 
from  whom  at  a  subsequent  time  the  executrix,  who 
had  previously  married  again,  borrowed  money  for 
the  purpose  of  carrying  on  the  colliery,  upon  the 
security  of  the  deeds.  The  equitable  mortgagee  filed 
a  bill  against  the  executrix  and  her  husband  to  en- 
force this  security.  One  of  the  Vice  Chancellors 
made  a  decree  in  the  plaintiff's  favour,  holding  that 
the  executors  had  the  power  of  pledging  the  real 
estate  of  the  testator  for  eight  years  after  his  death 
(that  is,  during  the  residue  of  the  term  in  the  mines), 
for  the  purpose  of  carrying  on  the  business.  But,  on 
appeal, — Held,  first,  that  the  executors  had  no  such 
power;  secondly,  that  no  portion  of  the  assets  beyond 
that  which  was  employed  in  the  trade  at  the  time  of 
the  testator's  death  could  be  employed  in  carrying  on 
the  same;  thirdly,  (the  executrix  claiming  a  debt 
against  the  estate,  the  real  and  personal  estate  being 
made  subject  to  the  annuity  and  the  payment  of  the 


EXECUTOR  AND  ADiMINISTRATOR. 


207 


debts,  and  her  husband  being  entitled  to  the  same  debt 
in  her  right,  and  interested  in  the  real  estate  in  respect 
of  the  annuity),  that  the  plaintiff  was  not  entitled  as 
equitable  mortgagee  by  virtue  of  his  deposit;  but  that 
he  was  entitled  to  stand  in  the  place  of  the  husband 
of  the  executrix  against  the  real  estate  of  the  testator 
eomprised  in  the  deeds  deposited  with  him,  in  so  far, 
if  at  all,  as  the  husband  had  at  the  time  of  such  de- 
posit any  claim  or  demand  against  the  real  estate, 
and,  therefore,  to  an  account  accordingly.  M'Neillie 
V.  Acton,  23  Law  J.  Eep.  (n.s.)  Chanc.  11;  4  De 
X3ex,  M.  &  G.  744;  22  Law  J.  Rep.  (h.s.)  Chanc. 
820. 

Held,  also,  that  where  a  party  advances  money  to 
an  executor  under  circumstances  sufficient  to  put  him 
upon  inquiry,  (although  as  a  general  rule,  where 
there  is  a  power  to  raise  money  for  payment  of  debts, 
a  lender  is  not  bound  to  inquire,  and  even  if  the 
money  be  not  wanted,  and  be  misapplied,  the  estate 
is  bound,)  he  can  be  in  no  better  position  than  those 
with  whom  he  deals.     Ibid. 

A  testator  who  was  seised  and  possessed  of  real 
and  leasehold  estate  and  of  personal  property  (part 
of  the  leasehold  being  a  colliery)  specifically  devised 
part  of  hia  real  estate  to  his  son,  and  then  devised 
and  bequeathed  all  the  residue  of  the  real  and  the 
whole  of  his  personal  estate  to  trustees  upon  trust, 
.at  some  convenient  time,  with  the  approbation  of 
his  son,  to  sell  and  convert  the  same,  and  raise  and 
invest  and  apply  l,000i.  upon  certain  trusts,  and  to 
pay  two  life  annuities,  and  then  to  pay  his,   the 
testator's,  daughter  an  annuity  of  200i.  a  year  for 
her  life,  over  and  above  half  the  income  of  the  real 
and  personal  estate  given  to  the  trustees.     The  tes- 
tator then  directed  that  the  daughter's  annuity  should 
not  exceed  600i.  a  year,  and  that  the  profits  of  the 
mine  should  not  be  deemed  income  until  1 OZ.  per 
cent,  was  set  apart  for  expenses;  and  he  gave  all  his 
property,  subject  to  the  legacy  and   annuities,  to 
his  son,  and  empowered  his  trustees  to  let  his  son 
into  possession  of  all  the  property  upon  his  securing 
the  legacy  and  annuities.     He  appointed  his  two 
trustees  and  his  son  executors.     At  the  death  of  the 
testator  his  debts  exceeded  the  amount  of  the  pure 
personalty.  The  son  alone  proved  the  will,  the  trustees 
having. disclaimed  the  trusts  and  renounced  probate. 
The  son  entered  into  possession  of  the  whole  pro- 
perty.'    The. colliery  was  worked  out  and  yielded  a 
profit  of  altogether  27,0OOZ.      The  daughter  filed  a 
bill  against  her  brother  and  other  parties  for  the  ad- 
ministration of  the  testator's  estate : — Held,  that  the 
son,  having  acted  as  sole  executor  and  trustee,  could 
not  be  allowed  to  make  a  profit  of  the  trust;  that 
the  clear  income  of  the  colliery  formed  part  of  the 
capital  of  the  testator's  personal  estate,  and  that, 
although  the  colliery  ought  to  have  been  sold  twelve 
months  after  tlie   testator's  death,  yet,  not  having 
been  so,  the  son  was  not  entitled  to  have  its  value 
ascertained  at  that  time  and  to  be  only  charged  with 
that  sum  and  interest,  but  that  the  27,00OZ.  must  be 
treated  as  part  of  the  general  personal  estate,  the 
son  being  allowed  his  reasonable  expenditure  on  the 
colliery.    Lord  v.  Wiglitwick,  23  Law  J.  Eep.  (n.s-) 
Chanc.  235  ;  4  De  Gex,  M.  &  G.   803;  1  Drew. 
S76. 

Three  executors  and  trustees  (A,  B  and  C)  were 
authorized  to  carry  on  the  testator's  farm.  A. (with 
the  eoncuiTonce  of  B  and  C)  managed  the  whole 
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affairs  relating  thereto  : — Held,  that  in  taking  the 
accounts  against  B  and  C,  A  was  to  be  considered 
their  agent.     Toplis  v.  liurrdl,  19  Beav.  423. 

Three  executors  were  authorized  to  lend  trust 
monies  to  A.  One  of  the  executors  (C)  employed 
part  of  the  trust  monies  in  his  business.  In  1812 
A  and  C  entered  into  partnership,  when  A  took  upon 
himself  the  debt,  and  gave  security  for  the  money 
to  the  executors.  The  amounts  with  further  ad- 
vances were  employed  in  the  business,  but  the  whole 
with  interest  was  fully  repaid.  The  ^esteis  que  trust 
after  long  delay  insisted  that  they  were  entitled  to  a 
share  of  the  profits  made  by  the  employment  of  .the 
trust  funds  in  trade,  but  the  Court  held  that  the 
transaction  amounted  to  a  loan  to  A  under  the  power, 
and  dismissed  the  bill  with  costs.  Parlcer  v.  Bloxam, 
20  Beav.  295. 

(d)  Sellmg  and  pledging  Estate. 

E  H,  by  will,  after  charging  all  his  real  and  per- 
sonal estate  with  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  of  a  certain  legacy, 
gave  and  devised  the  rents  and  profits  of  all  his 
messuages,  tenements,  farms  and  lands,  except  his 
Bala  houses,  to  A  H  his  wife  ;  and  by  the  same  will 
he  gave  her  the   whole  of  his  personal  estate  and 

appointed  her  sole  executrix : Held,  that  the  Bala 

houses  passed  to  the  heir-at-law  of  E  H,  subject  in 
equity  to  the  charge  of  debts,  and  that  A  II  had  no 
power  to  dispose  of  them  for  the  purpose  of  paying 
the  debts.  Doe  d.  Jones  v.  Hughes,  20  Law  J.  Eep. 
(n.s.)  Exch.  148  ;  6  Exch.  Eep.  223. 

An  executor  borrowed  money  upon  a  representa- 
tion that  it  was  wanted  for  the  purposes  of  his  testa- 
tor's estate.  The  money  was  lent  upon  the  personal 
security  of  the  executor,  who  afterwards  mortgaged 
part  of  the  testator's  property  as  a  security  for  the 
money  antecedently  advanced  : — Held,  by  the  Vice 
CIrancellor,  that  the  onus  of  proof  lay  on  the  person 
who  advanced  the  money,  to  shew  that  it  was  applied 
for  executorship  purposes :  but  held,  on  appeal,  that 
there  was  no  evidence  to  shew  that  the  advances 
were  not  made  for  executorship  purposes;  and  the 
bill  was  dismissed.  Miles  v.  Burnford,  Burnford 
v.  Wood,  21  Law  J.  Rep.  (n.s.)  Chanc.  667;  2  De 
Gex,  M.  &  G.  641;  2  Sim.  N.S.  234. 

The  plaintiff  was  the  representative  not  only  of 
the  executor,  who  had  borrowed  the  money,  but  also 
of  the  original  testator,  and  in  the  latter  character 

he  sought  to  impeach  the  mortgage : Held,  by  the 

Vice  Chancellor,  that  the  plaintiff,  although  he  w;is 
executor  of  the  original  testator,  in  which  character 
he  might  sue,  could  not  repudiate  the  character  of 
representative  to  the  executor,  who  could  not  sue : 
but  held,  contra,  on  appeal.     Ibid. 

An  administratrix  mortgaged  the  leasehold  estates 
of  an  intestate,  and  gave  the  mortgagee  a  power  of 
sale  in  case  of  default  in  payment  of  the  mortgage- 
money  : — Held,  that  a  purchaser  under  such  power 
was  bound  to  accept  the  title.  Russell  v.  Plaice^ 
23  Law  J.  Rep.  (n.s)  Chanc.  441;  18  Beav.  21. 

If  a  testatrix  has  taken  a  doubtful  security  for 
money  advanced,  her  executor,  if  after  making  all 
possible  inquiries  he  thinks  it  expedient,  will  be 
justified  in  making  further  advances  cut  of  the 
assets,  to  render  the  security  available.  OolUnson  v. 
Lister,  24  Law  J.  Eep.  (n.s.)  Chanc.  762;  20  Beav. 
356. 
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An  executor,  however,  will  not  be  justified  in  bor- 
rowing money  when  no  previous  inquiries  have  been 
made,  or  when,  had  they  been  made,  there  would 
have  been  no  apparent  advantage  in  doing  so.    Ibid. 

(e)  Right  of  Action,  when  suspended. 

The  rule  that  when  a  creditor  is  appointed  exe- 
cutor by  his  debtor,  his  right  of  action  is  suspended, 
because  he  is  presumed  to  have  retained  the  amount 
of  his  debt,  and  is  the  person  both  to  pay  and  re- 
ceive, applies  only  where  the  executor  has  received 
assets.  Lowe  v.  Peskett,  24  Law  J.  Rep.  (h.s.)  C.P. 
196;  16  Com.  B.  Eep.  507. 

Semble — per  Jei'vis,  C.  J.  and  Crowder,  /.,  that  it 
applies  only  where  he  has  had  legal  assets,  and  not 
equitable  alone.     Ibid. 

The  rale  does  not  apply  where  the  debt  arises  on 
a  negotiable  instrument,  which  has  been  legally  trans- 
ferred by  the  executor.     Ibid. 

(C)  Liabilities. 

(a)  For  Testator's  Debts. 

[See  title  Frauds,  Statute  of.] 

A,  at  his  death,  left  among  his  papers  two  letters 
sealed,  and  directed  to  the  plaintiff  (who  had  been 
his  housekeeper  for  some  years,  but  had  left  his 
service  after  giving  birth  to  a  child,  of  which  he  was 
the  father)  containing  two  promissory  notes  for  400?. 
and  200/.  respectively.  In  one  letter  the  note  was 
said  to  be  "  in  consideration  of  the  long  and  faithful 
services  of  the  plaintiff";  in  the  other  he  had  written 
"  in  addition  to  any  sum  I  owe  you  I  inclose  200/. 
as  a  mark  of  my  respect."  The  defendants,  who 
were  the  executors  of  A,  paid  200/.  after  his  death 
on  account  of  these  notes  to  the  plaintiff,  and  pro- 
mised, in  writing,  to  pay  the  residue,  but  subse- 
quently declined  to  do  so ;  and  the  plaintiff  brought 
an  action  of  assumpsit  against  them,  in  which  were 
counts  upon  the  notes,  and  a  count  upon  an  account 
stated  with  the  defendants  as  executors : — Held,  that 
the  testator's  estate  was  not  liable  in  respect  of  the 
notes,  as  they  had  not  been  delivered  by  him  to  the 
plaintiff,  and  could  not  operate  as  testamentary  dis- 
positions, because  not  in  conformity  with  the  1  &  2 
Vict.  c.  26.  (the  Wills  Act);  and  held,  also,  that  the 
defendants  were  not  liable  upon  the  count  for  an 
account  stated,  because  the  payments  and  promise 
had  been  made  under  a  mistake  as  to  the  liability  of 
the  testator's  estate,  and  without  consideration. 
Gough  V.  Tindon,  21  Law  J.  Eep.  (h.s.)  Exch.  68; 
7  Exch.  Rep.  48. 

The  right  of  a  succeeding  rector  to  bring  an  action 
for  dilapidations  against  the  executor  or  adminis- 
trator of  his  predecessor  rests  upon  particular  cirstom, 
derived  from  ecclesiastical  law;  and  it  is  an  incident 
of  such  custom  that  the  claim  in  respect  of  dilapi- 
dations is  to  be  postponed  in  the  distribution  of 
assets  to  the  payment  of  specialty  and  simple  con- 
tract debts.  Bryan  v.  Clay,  22  Law  J.  Rep.  (s.s.) 
aB.  2.3;  1  E.  &  B.  38. 

Where  therefore  to  a  declaration  in  case,  upon  the 
custom,  the  defendant,  an  executor,  pleaded  that, 
alter  the  commencement  of  the  suit,  and  before  plea, 
he  had  paid  and  satisfied  a  bond  debt,  and  several 
other  debts  due  from  the  testator  at  his  death,  and 
that  at  the  commencement  of  the  suit  he  had  fully 
admir.is'ered  all  the  goods  and  chattels  of  the  testator 


at  the  time  of  his  death,  which  had  come  to  his  hand 
to  be  administered,  except  goods  and  chattels  of  a 
value  which  were  not  sufficient  to  satisfy  the  said 
bond  and  other  debts  paid  by  the  defendant, — Held, 
on  demurrer,  that  the  plea  was  a  good  answer  to  the 
plaintiff's  claim  for  dilapidations.     Ibid. 

A  testator  by  will  devised  400/.  to  his  daughter 
Mary,  and,  in  the  event  of  her  dying  without  issue, 
the  same  to  be  divided  amongst  such  of  his  other 
children  as  should  be  then  living.  Mary  died  with- 
out issue,  the  testator's  other  children  having  died 
iu  her  lifetime.  Edward,  the  son  and  executor  of 
the  testator,  covenanted  by  indenture  with  the 
defendant,  another  son,  that  the  latter  should  apply 
the  share  of  Mary,  viz.  400/.,  towards  the  purchase 
of  an  estate,  which  Edward  the  executor  had  sold  to 
him;  that  that  sum  should  continue  in  his,  the 
defendant's,  hands,  and  be  payable  with  interest  to 
Edward,  the  executor,  or  to  Mary;  and  that  the 
defendant  should  be  chargeable  with  such  principal 
money  as  might  become  payable  agreeably  to  the 
will  of  the  testator.  The  indenture  then  witnessed, 
that  in  consideration  of  the  said  sum  of  400/.  trust 
money,  &c,  by  these  presents  lent  to  the  defendant, 
the  latter  covenanted  with  the  executor  for  payment 
to  him  for  the  use  of  Mary  of  so  much  of  the  said 
principal  money  as  might  become  payable  agreeably 
to  the  said  recited  will.  The  plaintiff  was  the  admi- 
nistrator of  Edward,  the  executor: — Held, that  this 
was  money  lent,  and  that  the  defendant  was  bound 
to  repay  it  to  the  plaintiff,  and  was  not  entitled  to 
delay  pa\  ment,  for  the  purpose  of  paying  it  to  the 
administrator  de  bonis  non  of  the  original  testator 
as  soon  as  he  should  be  appointed.  Dodd  v.  Dodd, 
24  Law  J.  Eep.  (n.s.)  Exch.  162;  10  Exch.  Eep. 
878. 

(6)  As  to  Policies. 
At  the  death  of  a  testator  a  sum  of  4,000/.  was  due 
to  the  estate  by  a  person  whose  life  was  insured  for 
2,500/.  After  the  testator's  decease  his  executor, 
finding  that  the  debtor  was  quite  incapable  of  pay- 
ing either  the  debt  or  premiums,  effected  a  further 
insurance  on  his  life  for  2,500/.  for  seven  years. 
After  paying  three  premiums,  the  executor,  of  his 
own  accord,  allowed  the  policy  to  drop,  on  the 
ground  that  the  assets  of  the  testator  were  insufficient 
to  meet  the  debts  and  legacies.  Upon  bill  filed  to 
render  the  executor  liable  for  the  full  amount  of 
the  second  policy,  it  was  held,  that  the  executor, 
having  effected  the  policy,  had  made  himself  a  trus- 
tee of  it  for  the  testator's  estate,  and  was  not  justi- 
fied in  allowing  it  to  drop  without  the  consent  of  the 
cealMi  <iv,e  trust  or  the  sanction  of  the  Court.  The 
defendant  was  ordered  to  pay  the  amount  of  the 
policy,  less  the  premiums  he  had  actually  paid. 
Gamier  v.  Moore,  24  Law  J.  Eep.  (n.s.)  Chanc.  687; 
3  Drew.  277. 

(c)  As  to  Shares  in  Public  Company. 
A  testator,  who  died  in  1837,  was  possessed  of 
shares  in  a  banking  company,  and  had  executed  the 
company's  deed,  by  which  he  agreed  to  pay  instal- 
ments and  perform  covenants.  His  executors  re- 
ceived the  dividends  upon  the  shares,  and  paid  the 
simple  contract  debts.  The  banking  company 
failed  in  1847,  and  upon  being  wound  up  under  the 
act,  the  executors  were  called  upon  for  a  contribu- 
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tinn,  and  the  asaets  being  insufficient,  a  claim  was 
made  by  the  official  manager,  that  the  payments  to 
simple  contract  creditors  by  the  executors  should 
be  disallowed  : — Held,  that  although  the  executors, 
by  receiving  the  dividends,  had  implied  notice  of  the 
liabilities  of  the  testator  in  respect  of  the  shares,  yet 
that  as  the  liability  had  not  arisen  till  after  the 
simple  contract  debts  were  paid,  they  could  not  now 
be  disallowed.  Henderson  v.  Gilchrist,  22  Law  J. 
Kep.  (N.g.)  Chanc.  970. 

(d)  As  to  Value  of  Testator's  Property. 

An  executrix  and  tenant  for  life  unnecessarily  and 
improperly  sold  out  a  sum  of  stock;  a  common 
decree  for  an  account  was  made  against  her  represen- 
tatives : — Held,  that  her  estate  was  liable  to  replace 
the  stock  and  dividends,  and  that  relief  might  be  had 
on  farther  directions,  though  the  particular  matter 
was  not  charged  in  the  bill.  Davenport  v.  Stafford, 
14  Beav.  319. 

Executors  were  ordered  to  sell  canal  shares  before 
the  14th  of  April  1833;  they  did  not  sell  them  until 
1836,  and  a  great  loss  occurred: — Held, that  they 
were  personally  liable  for  the  loss.     Ibid. 

(e)  For  Default  in  selling  Estate. 

A  testator  gave  all  the  residue  of  his  property,  of 
what  kind  soever  and  wheresoever,  to  his  wife  for 
life,  to  be  invested  in  the  public  funds,  in  the  joint 
names  of  his  executors;  he  also  left  to  his  wife  his 
business  of  a  dyer,  and  also  a  lease  of  the  house  and 
premises  in  Carpenter  Street  for  twenty-one  years 
from  the  day  of  his  death ;  and  at  the  demise  of  his  wife, 
the  rest  of  his  property  to  be  equally  divided  among 
his  three  remaining  daughters,  or  the  "  heirs  of  their 
bodies  lawfully  begotten,  should  they  be  taken  away 
before  the  time  of  our  demise": — Held,  that  all  the 
testator's  property,  freehold,  copyhold  and  leasehold, 
ought  to  have  been  sold  upon  his  death,  including 
the  house  in  Carpenter  Street,  subject  to  the  lease  to 
the  testator's  widow,  and  that  the  widow's  represen- 
tatives were  liable  for  any  loss  occasioned  by  the 
non-sale  at  that  period;  and  also  that  the  other  act- 
ing executor  ought  to  have  joined  in  selling  all  the 
estates,  but  could  not  be  rendered  liable  for  any  loss 
occasioned  by  non-sale,  upon  this  biU,  as  the  parties 
had  elected  to  take  the  property  in  specie.  Patten- 
den  v.  Hobson :  Pattenden  v.  Ohwrch,  22  Law  J. 
Rep.  (n.s.)  Chanc.  697. 

Held,  also,  that  the  words  "  heirs  of  their  bodies," 
when  applied  to  personalty,  meant  "children,"  who 
would  be  entitled  to  take  in  substitution  for  their 
parents.    Ibid. 

Held,  also,  that  the  Court  having  directed  in- 
quiries as  to  who  were  the  "  heirs  of  their  bodies," 
and  such  heirs  being  interested  in  the  question  of 
liability  of  the  executors  for  loss,  it  was  competent 
for  the  Court  to  determine  that  question  upon  fur- 
ther directions.     Ibid. 

(/)  For  Sums  improperly  dealt  with. 
Where  a  will  containsno  direction  for  the  executors 
to  invest  the  proceeds  of  the  testator's  estate,  and 
the  proceeds  are  left  in  the  hands  of  the  testator's 
bankers,  and  a  residuary  legatee  refuses  to  accept 
his  share  by  small  sums  on  account,  the  executors 
will  not  be  held  liable  for  any  loss  which  may  ensue 
by  failure  of  the  bankers  before  the  expiration  of 


twelve  months  from  the  testator's  decease.  Johnston 
V.  Newton,  22  Law  J.  Rep.  (n.s.)  Chanc.  1039; 
11  Hare,  160. 

Where  a  security  is  made  by  deposit  of  the  testa- 
tor's title-deeds  for  an  advance  to  and  for  the  private 
benefit  of  an  executor  having  power  to  deal  with  the 
testator's  real  estate,  and  not  for  the  purposes  of  the 
mil,  the  person  making  the  advance  takes  the  security, 
subject  to  the  trusts  and  charges  created  by  the  will; 
but  subject  thereto  the  security  will  extend  to  the 
beneficial  interest  of  the  executor  in  the  testator's 
property;  and  where  the  executor  has  any  such 
interest,  the  lender  will  have  a  right  to  marshal  the 
assets.  Haynes  v.  Forshaw,  22  Law  J.  Rep.  (h.s.) 
Chanc.  1060;  11  Hare,  93. 

(g)  For  Interest. 

Interest  on  balances  may  be  charged  against  an 
executor,  though  it  is  not  prayed  by  the  bill.  JSol- 
lirngsworth  v.  Shdkeshaft,  21  Law  J.  Rep.  (n.s.) 
Chanc.  722;  14  Beav.  492. 

In  an  administration  suit  by  one  executor  against 
his  co-executors,  the  pleadings  raised  a  question  of 
wilful  default;  but  upon  the  hearing,  a  decree  was 
made  for  the  common  accounts  of  what  had  been 
received,  without  any  special  direction  or  inquiry  as 
to  what  might  have  been  received  but  for  the  wilful 
default  of  the  defendants.  Upon  the  cause  coming 
on  for  further  directions,  it  was  held  that  the  plaintiff 
was  then  precluded  from  raising  the  question  as  to 
wilful  default,  but  that  if  the  question  were  still  open, 
the  plaintiff  could  not  call  upon  his  co-executors  to 
account  for  what  he  jointly  with  them  might  have 
received.  The  plaintiff  claimed  interest  upon  ba- 
lances remaining  in  the  hands  of  the  defendants  :— 
Held,  that  the  Court  was  not  precluded  from  enter- 
taining this  question  by  the  decree,  which  might 
have  afforded  materials  for  forming  an  opinion ;  but 
the  circumstances  of  this  case  were  not  such  as  to 
entitle  the  plaintiff  to  interest,  there  having  been 
no  improper  retention  of  balances  to  any  substantial 
amount.  Jones  v.  Morrall,  21  Law  J.  Rep.  (u  s.) 
Chanc.  630;  2  Sim.  N.S.  241. 

A  S,  the  sole  executrix  and  tenant  for  life,  died, 
having  12,600i.  of  the  assets  in  her  hands.  Her 
executors  admitted  assets: — Held,  that,  in  the 
absence  of  any  further  proof,they  were  not  liable 
for  interest.    Davenport  v.  Stafford,  14  Beav.  319. 

Executor  engaged  in  trade  and  mixing  the  assets 
with  his  own  at  his  bankers'  charged  with  compound 
interest  at  51,  per  cent.  Williams  v.  Powell,  15 
Beav.  461. 

(h)  To  Costs, 

The  mere  fact  that  an  executor  neglected  to 
render  accounts  when  asked,  is  not  of  itself  sufficient 
to  make  him  liable  to  the  costs  of  a  suit  for  admi- 
nistering the  estate.  WliUe  v.  Jackson,  15  Beav. 
191. 

A  bankrupt  executor  was  charged  with  interest  on 

his  balances,  but  he  was  allowed  his  costs  of  suit : 

Pleld,  that  the  costs  subsequent  to  the  bankruptcy 
were  not  to  be  set  off  against  his  debt,  which  had 
accrued  prior  to  his  bankruptcy.  Cotton  v.  Clark, 
16  Beav.  134. 

Executors  who  had  retaiijed  the  assets  in  their 
hands  for  seven  years  uninvested,  there  being  no 
debts,  ordered  to  pay  the  costs  (to  the  hearing)  of  a 
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legatee's  suit  to  administer  the  estate.     Tickner  t. 
Smith,  3  Sm.  &  G.  42. 

(i)  To  Co-executors  in  respect  of  Assets, 

One  of  several  executors  cannot,  without  the 
assent  or  concurrence  of  his  co-executors,  mortgage, 
to  secure  his  private  debt  to  a  third  person,  lease- 
holds specifically  bequeathed  to  or  in  trust  for  him 
by  his  testator,  to  the  prejudice  of  his  co-executors' 
claims  against  him  in  respect  of  the  assets  of  their 
testator.  The  lien  of  the  co-executors  on  the  pro- 
perty mortgaged  will  take  priority  over  the  lien  of 
the  mortgagee;  and  a  mortgagee,  with  notice  of  the 
debt  due  by  the  mortgagor  to  the  testator's  estate, 
or  his  transferee,  with  or  without  notice,  will  be  sub- 
ject to  the  costs  of  a  suit  by  the  co-executors  to 
establish  their  lien  and  recover  the  title  deeds  of  the 
mortgaged  property.  Cole  v.  Muddle,  22  Law  J. 
Eep.  (N.s.)  Chanc.  401 ;  10  Hare,  186. 

By  an  assignment  by  one  of  several  executors  of  a 
leasehold  estate  the  property  of  the  testatrix,  which 
had  been  bequeathed  to  that  executor  absolutely  for 
his  benefit,  reciting  that  the  assignor  and  another 
executor  had  proved  the  will  (but  not  stating  the 
fact  that  a  third  executor  had  also  subsequently 
proved),  and  reciting  that  the  executors  had  assented 
to  the  bequest  to  the  assignor,  it  was  witnessed  that 
the  assignor  in  his  several  capacities  of  executor 
and  legatee  of  the  testatrix,  in  consideration  of  the 
sum  therein  mentioned,  sold  and  assigned  the  pre- 
mises to  the  purchaser.  The  assignor  in  his  charac- 
ter of  executor  was  at  the  time  of  the  assignment 
indebted  to  the  estate  of  the  testatrix  in  a  sum 
greater  than  the  value  of  the  property  assigned. 
On  a  bill  by  the  co-executors  on  behalf  of  the 
estate  of  the  testatrix  to  set  aside  the  assignment 
and  recover  the  title  deeds,  it  was  held  that  the 
assignment  by  the  executor  to  the  purchaser  was 
effectual,  and  that  whether  there  had  or  had  not  been 
an  assent  to  the  bequest  by  the  other  executors,  the 
Court  would  not  disturb  the  sale.  Cole  v.  Miles,  10 
Hare,  179. 

Whether,  without  any  express  assent  by  executors 
to  a  bequest  of  a  leasehold  estate,  the  entering  of  the 
legatee  into  possession  and  the  receipt  of  the  rents 
and  profits  with  the  knowledge  and  without  any 
objection  from  the  executors  does  not  amount  to  an 
assent  by  them — quwre.    Ibid. 

(D)  Assets. 

(a)   ir/taS  constitute. 

"Where  in  an  action  by  an  indorsee  against  the 
executors  of  the  maker  of  a  promissory  note,  one 
of  the  executors  pleaded  that  the  other  execu- 
tor was  the  payee,  and  had  taken  on  him  the 
burden  of  the  will,  and  had  received  monies  and 
goods  applicable  to  the  payment  of  the  note,  whereby 
tlie  debt  became  extinguished, — Held,  that  this  alle- 
gation of  assets  applied  to  legal  and  not  to  equitable 
assets.  Lo'ifc  v.  Pcslcetl,  24  Law  J.  Rep.  (n.s.)  C.P. 
196;  16  Com.  B.  Rep.  S07. 

It  appeared  that  the  testator  had  devised  to  the 
executor,  who  was  payee  of  the  note,  a  freehold 
house  subject  to  the  payment  of  240/.  in  twelve 
months  after  his  death  to  the  uses  of  the  will,  and 
that  the  executor  took  possession  of  the  house,  and 
an  action  was  brought  on  the  note,  betbre  the  expi- 
ration of  the  twelve  months,  and  before  the  executor 


had  raised   the  240/.: — Held,  that   there  was  no 
evidence  of  legal  assets  to  support  the  plea.     Ibid. 

(5)  Admission  of. 

A  and  B  were  partners.  A,  by  his  will,  gave  C 
and  D  5,000J.  each,  and  sums  to  others  who  as  well 
as  D  were  infants,  and  directed  that  the  same  should 
remain  in  the  business,  and  interest  be  paid  thereon. 
A,  by  his  will,  appointed  B  and  three  others  his 
executors,  and  died.  B  continued  the  business,  and 
transferred  into  his  books  the  amount  at  which  he 
estimated  the  estate,  to  an  account  called  "  The  ac- 
count of  the  executors  of  A,"  and  in  the  same  books 
opened  accounts  with  C  and  with  D,  in  which  he 
credited  them  respectively  with  their  legacies,  and 
interest  thereon  from  time  to  time.  B  paid  the 
legacy  duty  on  C's  and  D's  legacies,  and  paid  legacy 
duty  on  the  estimated  value  of  A's  residuary  estate. 
B  died,  and  a  suit  was  instituted  to  administer  his 
estate,  and  C  and  D  claimed  to  be  creditors  thereon 
in  respect  of  their  legacies,  and  one  of  the  Vice 
Chancellors  decided  in  their  favour: — Held,  upon 
appeal,  that  the  transactions  of  B  were  not  an  ad- 
mission of  assets  of  A;  and  that  as  the  suit  was  for 
the  administration  of  the  executor's,  and  not  of  the 
testator's  estate,  all  that  the  Court  would  do  was  to 
direct  the  reservation  of  such  dividends  as  are  re- 
served in  cases  of  claims,  leaving  C  and  D  to  take 
any  steps  in  reqject  of  the  administration  of  the 
estate  of  A,  and  in  respect  of  the  dealings  of  B  there- 
with. Button  V.  Kosseier,  24  Law  J.  Eep.  (h.s.) 
Chanc.  106. 

A  testator  gave  a  leasehold  estate  for  lives  to  his 
son  absolutely,  subject  to  an  annuity  of  100/.  to  his 
daughter  for  life;  and  after  the  decease  of  his  daugh- 
ter he  gave  to  trustees  the  sum  of  2,000/.  to  be  paid 
by  and  out  of  the  said  leasehold  estate,  which  he 
charged  with  the  payment  of  the  same,  in  trust  for 
the  children  of  his  daughter;  and  he  appointed  his 
son  executor.  The  testator  died  in  1807,  and  his 
son  proved  the  will ;  and  the  personal  estate,  exclu- 
sive of  the  leaseholds,  was  sworn  under  2,000/.  In 
1821,  the  son,  as  executor,  signed  a  document,  pro- 
fessing to  have  retained  the  2,000/.  charged  upon 
the  leaseholds,  and  to  that  document  was  attached 
a  formal  legacy  duty  receipt  for  20/.  The  lessors 
having  declined  to  renew  the  lease,  a  bill  was  filed, 
by  a  child  of  the  daughter,  against  the  executor  of 
the  son,  to  have  the  2,000/.  secured: — Held,  upon 
appeal,  affirming  the  decision  below,  that  the  entire 
interest  of  the  son  in  the  leaseholds  was  liable  to  the 
payment  of  the  2,000/.  legacy,  and  that  the  receipt 
for  the  legacy  duty,  which  was  paid  fourteen  years' 
after  the  death  of  the  testator,  amounted  to  an  ad- 
mission of  assets.  Lasonby  v.  Rawson,  24  Law  J. 
Rep.  (N.s.)  Chanc.  482;  4  De  Gex,  M.  &  G.  656  : 
aflfirming2  Sm.  &  G.  267. 

Payment  of  probate  duty,  no  part  of  iS  having 
been  reclaimed,  is  presumptive  evidence  of  assets  to 
the  extent  covered  by  the  amount  of  the  duty.  Ibid. 

(c)  Administration  of . 

A  testator,  whose  estate  was  charged  with  certain 
sums  of  money  for  the  benefit  of  his  widow,  died  and 
appointed  two  persons  his  executors.  A  suit  was 
instituted  to  administer  his  estate,  and  before  decree 
his  widow  died  and  appointed  the  same  two  persons 
her  executors: — Held,  after  decree,  that  the  execu' 
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tors  were  entitled  to  retain  out  of  the  husband's 
estate  the  money  due  to  the  wife  in  priority  over 
other  creditors  pari  passu.  Wynch  v.  Grant,  24 
Law  J.  Rep.  (N.a.)  Chanc.  6. 

An  executor  may  pay  a  debt  proved  to  be  justly 
due  by  his  testator,  although  barred  by  the  Statute 
of  Limitations;  and  on  the  same  principle  may  have 
a  right  to  retain  his  own  just  debt,  although  barred 
by  the  statute.  Stahlschmidt  v.  Lett,  1  Sm.  &  G. 
41.5.       . 

Senible — that  the  executor's  right  to  retain  for  his 
own  debt  may  be  asserted,  not  only  after  the  assets 
have  been  paid  by  him  into  court,  but  at  any  time 
before  tlie  distribution  of  the  estate.     Ibid. 

By  admitting  assets,  the  executor  of  an  executor 
renders  himself  liable  to  the  same  decree  as  the 
executor  himself,  if  living,  would  have  been  liable  to 
in  respect  of  the  personal  estate  of  the  original  tes- 
tator. Davenport  v.  Stafford,  2  De  Gex,  M.  &  G. 
901. 

(E)   EXEODTOR  DE  SOK  TORT. 

"Validity  of  transfer  by  an  executor  de  son  tort,  and 
effect  of  suing  him  (see  Partners).  BucMeyv.  Barber, 
20  Law  J.  Rep.  (k.S;)  Exch.  114;  6  Exch.  Rep.  164. 

Where  an  exeeutor  de  son  tort  really  acts  in  the 
character  of  executor,  and  out  of  the  assets  in  his 
hands  makes  a  payment  in  satisfaction  of  a  debt  due 
from  the  deceased,  to  a  person  who  at  the  time  might 
reasonably  suppose  that  he  had  authority  to  act  as 
executor,  such  payment  is  valid  and  binding  upon 
the  person  who  afterwards  becomes  the  rightful  ad- 
ministrator. Thompson  v.  Harding,  22  Law  J.  Rep. 
(h.s.)  Q,.B.  448;  2  E.  &  B.  630. 

(F)  Actions  and  Suits  bt  and  against. 

[As  to  judgments  of  assets  quando,  see  17  &  18 
Vict.  c.  125.  s.  91.] 

(a)  What  Actions  maintainable. 

A  special  contract  was  entered  into  by  B  to  do  the 
whole  of  certain  work  for  G,  for  a  stated  sum.  Before 
the  coirt^letion  of  the  work  B  died,  and  an  arrange- 
ment was  then  come  to  between  G  and  C,  under  which 
C,  on  his  own  account,  completed  the  portion  of  the 
work  left  unfinished  at  W.s  death.  C,  who  after- 
wards became  administrator  of  the  effects  of  B,  sued 
G  on  the  common  indebitatus  counts  for  the  propor- 
tion of  the  work  done  by  B,  alleging  that  TJ  was  in- 
debted to  B  in  his  lifetime,  and  was  liable  to  pay  B 
on  request: — Held,  that  although  the  special  con- 
tract was  to  be  considered  as  rescinded  by  the  arrange- 
ment between  C  and  G,  still  that  the  above  form  of 
declaration  was  not  supported.  Crosthwaite  v.  Gard- 
ner, 21  Law  J.  Eep.  (h.s.)  Q.B.  356;  18  Q.B.  Rep. 
640. 

Semile — That  an  action  of  law  may  be  maintained 
for  contribution  against  the  representatives  of  deceased 
co-contractors.  JBaia/rd  v.  Havies,  22  Law  J.  Rep^ 
(NJ3.)  Q.B.  443;  2  E.  &  B.  287. 

In  an  action  by  an  executor  for  work  done,  it  ap- 
peared that  his  claim  was  for  extras  incurred  in  the 
making  of  a  machine  for  the  defendant  by  the  testa- 
tor, beyond  what  was  contained  in  an  agreement  and 
specification.  The  plaintiff  did  not  produce  the 
agreement,  which  was  unstamped  and  in  the  hands 
of  a  third  party,  but  proved  that  the  defendant  had 
ordered,  and  the  testator  executed,  additions  and 


alterations,  and  also  that  the  testator  had  told  a  wit- 
ness that  he  had  received  money  from  the  defendant 
on  account  of  the  extras.  On  this  evidence  the  de- 
fendant claimed  a  nonsuit,  but  the  Judge  allowed 
the  case  to  go  to  the  jury,  who  found  for  the  plaintiif. 
The  Court  held,  that  the  defendant  was  not  entitled 
to  a  nonsuit,  but,  deeming  the  evidence  insufficient 
to  justify  the  verdict,  made  the  rule  absolute  for  a 
new  trial.  Edie  v.  Kingsford,  23  Law  J.  Rep.  (u.s.) 
C.P.  123, 

A  contracted  with  the  plaintiff  that  he  should  en- 
deavour to  sell  a  picture  belonging  to  A,  and  if  he 
succeeded  A  should  pay  him  lOOi.  A  died.  The 
plaintiff  endeavoured  to  sell  the  picture,  and  after  A's 
death  succeeded  in  seUing  it,  and  brought  an  action 
against  A's  administratrix.  The  declaration  set  out 
these  facts,  and  alleged  that  the  defendant  corifirmed 
the  sale  as  administratrix,  and  the  plaintiff  claimed 
the  ICOi.  from  the  defendant  as  administratrix: — 
Held,  that  the  declaration  was  bad.  That  the  defen- 
dant was  not  liable  as  administratrix,  or  personally, 
for  the  1002.,  the  original  authority  having  been 
revoked  by  A's  death. — Semble,  that  the  defendant 
might  be  liable  personally,  to  the  plaintiff,  on  the 
confirmation  of  the  sale,  for  a  quamtum  meruit,  as  on 
a  fresh  employment  by  her  to  sell.  Campana/ri  v. 
Woodburn,  24Law  J.  Rep.(ir.s.)C.P.  13;  15  Com. 
B.  Rep.  400. 

In  January  1833  A  gave  B,  then  a  feme  sole,  his 
note  for  246?.  B,  after  having  received  part  of  the 
amount,  died  in  1834,  leaving  her  husband,  the  plain- 
tiff surviving  and  one  child.  The  plaintiff  did  not 
then  take  out  letters  of  administration,  but  arranged 
with  A  that  the  interest  on  the  note  shouH  go  towards 
the  maintenance  of  B's  child,  then  under  the  care  of 
A.  In  September  1839  A  and  the  plaintiff  settled 
their  accounts,  and  A  indorsed  on  the  note- a  memo- 
randum that  all  the  interest  was  paid  up  to  that  date, 
but  no  money  passed.  In  1848  the  child  died.  In 
1853  the  plaintiff  took  out  letters  of  administration, 
and  brought  an  action,  as  administrator,  against  A  to 
recover  the  amount  of  the  note,  alleging  a  promise  by 
A  to  himself  as  administrator  after  the  death  of  B  :^ 
Held,  per  Alders(yn,B.,  Piatt,  B.  and  Martin,  B. 
(dubitante  Parke,  B.)  that  there  was  a  payment  of 
interest  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations,themaintenanceofthe  child  being  treated 
by  the  parties  as  a  money  payment  equivalent  to  the 
interest.  Bodger  v.  Arch,  24  Law  .1.  Eep.  (n.s.) 
Exch.  19;  10  Exch.  Rep.  333. 

(6)  When  maintainable. 

A  person  having  died  intestate,  the  defendant  and 
B  took  possession  of  his  goods  and  divided  them  be- 
tween themselves.  Letters  of  administration  having 
been  subsequently  obtained  by  the  plaintiffs,  an  ac- 
tion of  detinue  was  brought  against  the  defendant : — 
Held,  that  the  action  was  itot  maintainable  as  to  the 
goods  which  B  had  kept  possession  of,  as  they  had 
not  been  in  the  defendant's  possession  after  the  grant 
of  letters  of  administration.  Crossfield  v.  Such,  22 
Law  J.  Rep.  (n.s.)  Exch.  325;  8  Exch.  Rep.  825. 

Where  money  is  invested  in  the  fimds  in  the  joint 
names  of  two  persons,  the  survivor  is,  at  law,  the  ab- 
solute owner,  whatever  the  intention  of  the  invest- 
ment may  have  been.    Ibid. 

Since  the  abolition  of  profert  and  oyer  by  the  Com- 
mon Law  Procedure  Act,  the  Court  may,  on  proper 
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cause  being  shewn,  interfere,  under  its  common  law 
jurisdiction,  in  an  action  brought  by  a  plaintiff,  as 
executor,  to  order  a  stay  of  proceedings  till  probate 
be  taken  out  and  notice  thereof  given  to  the  defen- 
•lant.  TTebb  v.  Atkins,  23  Law  J.  Eep.  (n.s.)  C.P. 
96;  14  Com.  B.  Rep.  401. 

A  legatee  will  be  restrained  from  proceeding  in 
the  county  court  against  an  executor,  after  a  decree 
liHs  been  made  in  an  administration  suit  for  the 
general  administration  of  the  assets  of  a  testator. 
ItatcUffe  V.  WincJi,  22  Law  J.  Rep.  (n.s.)  Chanc. 
915;  16  Beav.  576. 

Where  an  estate  is  administered  and  the  residue  is 
paid  over  under  an  order  of  the  Court,  the  executor 
will  be  protected,  and  a  creditor  will  not  afterwards 
be  allowed  to  sue  him  at  law.  Deem  v.  Allen,  20 
Beav.  1. 

A  B,  entitled  to  a  share  of  a  residue,  made  a  set- 
tlement of  the  balance  appearing  upon  a  settlement 
of  accounts  with  the  executors,  upon  himself,  and 
afterwards  on  C  D,  a  volunteer : — Held,  that  C  D 
could  not,  against  the  will  of  A  B,  open  the  settle- 
ment of  accounts  with  the  executors.  Parker  v. 
Bloxam,  20  Beav.  295. 

{e)  Devastavit. 

When  a  plaint  is  brought  in  a  county  court  for  a 
legacy,  and  the  executor,  the  defendant,  shews  that 
he  has  paid  for  the  testator  debts  exceeding  the 
amount  of  the  assets,  and  the  plaintiff  contends  that 
the  executor  has  been  guilty  of  a  devastavit,  and  on 
that  account  seeks  to  charge  him  with  assets,  the 
county  court  Judge  has  jurisdiction  to  try  the  ques- 
tion of  the  devastavit.  Winch  v.  Wiiich,  22  Law  J. 
Rep.  (n.s.)  C.P.  104;  13  Com.  B.  Rep.  128. 

About  a  year  after  a  testator's  death  the  executrix 
brought  an  action  against  a  debtor  and  recovered 
judgment,  but  she  did  not  issue  execution  until  a 
year  after,  when  a  bankruptcy  ensued  and  the  debt 
was  lost.  The  executrbc  was  empowered  to  com- 
pound, or  allow  time  for  the  payment  of  any  debt : — 
Held  (under  the  particular  circumstances),  that  she 
was  not  liable  for  a  devastavit.  JRakliffe  v.  Winch, 
n  Beav.  217. 

{d)  Pleas. 

To  an  action  by  the  executor  of  E  C,  deceased,  on 
a  promissory  note  made  by  the  defendant,  payable  to 
E  C,  on  demand,  the  defendant  pleaded  that  E  C, 
by  his  will  (made  after  the  passing  of  the  1  Vict. 
c.  26),  bequeathed  the  note  to  C  C  ;  that  the  plain- 
tiff assented  to  the  bequest,  whereby  C  C  became 
entitled  to  the  said  note  and  the  money  due  thereon; 
and  that  whilst  the  said  C  C  was  so  entitled,  he  was 
convicted  of  felony,  by  reason  whereof  he  forfeited  to 
the  Crown  the  said  note,  and  all  interest  therein, 
and  causes  of  action  in  respect  thereof: — Held,  on 
general  demurrer,  that  the  plea  was  no  answer  to  the 
action.  Bishop  v.  Cwrtis,  21  Law  J.  Rep.  (n.s.) 
Q.B.  391. 

[e)  Set-off. 
Where  a  defendant  is  sued  as  executor  for  a  debt 
which  accrued  due  from  his  testator  during  his  life- 
time, he  may  set  off  a  debt  which  has  accrued  due 
from  the  plaintiff  to  him  as  executor  since  the  death 
of  his  testator.  MardaU  v.  TTielluson,  21  Law  J. 
Rep.  (n.s.)  Q.B.  410. 


Such  debts  are  mutual,.and  due  in  the  same  right, 
within  the  meaning  of  the  2  Geo.  2.  c.  22;  the 
second  clause  of  which,  authorizing  the  set-off 
against  an  executor  of  debts  due  from  the  testator, 
does  not  limit  the  operation  of  the  preceding  clause. 
Ibid. 

To  an  action  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plain  tiff  as  administrator, 
and  on  accounts  stated  with  him  as  such  administra- 
tor, the  defendant  cannot  plead  a  set-off  for  money 
lent  by  him  to  the  intestate  in  his  lifetime.  Watts 
V.  Mees,  23  Law  J.  Rep.  (n.s.)  Exch.  238. 

[This  case  has  been  affirmed  in  error,  and 
Mardall  v.  Tlielluson  overruled.  See  Bees  v. 
Watts,  25  Law  J.  Rep.  (h.s.)  Exch.  30.] 

(/)   Practice. 

An  executor  for  some  years  received  the  rents  of 
property  specifically  bequeathed;  the  specific  legatee 
having  instituted  a  suit  against  him, — Held  that  he 
could  not  set  up  the  adverse  title  of  a  third  party  as 
a  defence  to  a  motion  to  pay  the  amount  into  court : 
Held,  also,  that  the  executor  was  not  entitled  to 
deduct  the  amount  of  debts,  &c.  paid  by  him,  there 
having  apparently  been  sufficient  assets,  out  of  which 
they  ought  to  have  been  paid.  Lord  v.  Purchase, 
17  Beav.  171. 

A  sum  set  apart  on  motion  by  the  executor  under 
13  &  14  Vict.  c.  35.  3.  23.  to  provide  for  an  unas- 
certained debt  mentioned  in  the  Master's  report,  the 
creditor  not  having  appeared  or  established  the 
liability  before  the  Master,  but  having  been  served 
with,  notice  of  and  appearing  on  the  motion.  In  re 
Hawkins,  10  Hare,  App.  xxxiii. 

Semble,  in  an  administration  suit  by  legatees 
against  executors  alleging  that  the  legacies  ought 
long  since  to  have  been  paid,  and  seeking  to  charge 
the  defendant  with  the  costs,  the  plaintiff  may 
adduce  evidence  of  wilful  default,  though  not  speci- 
fically charged  by  the  biU.  Tickner  v.  Smith,  3  Sm. 
&  G.  42. 

In  an  administration  suit  instituted  by  an  infant 
cestui  que  trust  under  a  will  against  the  executors, 
one  of  the  executors  admitted  that  part  of  certain 
sums  advanced  by  him  on  mortgage  formed  part  of 
the  trust  estate.  An  order  was  made  in  the  suit 
for  the  completion  of  contracts  for  sales  of  the 
mortgaged  property  which  had  been  entered  into  by 
the  execfltor.  Under  this  order  the  purchase- 
monies  were  paid  into  court  to  the  credit  of  the 
cause.  The  order  directed  the  executor  to  execute 
the  conveyances  and  deliver  the  title  deeds  to  the 
petitioners,  but  the  executor's  solicitors  refused  to 
give  up  the  deeds,  claiming  a  lien  upon  them  for 
costs  due  from  the  executor,  and  advances  made  for 
the  maintenance  of  the  plaintiff: — Held,  that  the 
Court  had  jurisdiction  on  petition  to  order  the  soli- 
citors to  deliver  up  the  deeds.  Francis  v.  Francis, 
2  De  Gex,  M.  &  G.  73. 


EXTENT. 

If  a  party  has  an  estate  in  lands  and  also  a  power 
of  appointment  for  his  own  benefit,  he  cannot,  after 
entering  into  a  bond  to  the  Crown,  divest  the  right 
of  the  Crown  to  extend  the  lands  for  the  bond  debt 
by  executing  the  power  of  appointment  in  lavour  of 
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a  hand  fide  purchaser  without  notice.  Mils  v. 
Reyina  (in  error),  20  Law  J.  Rep.  (n.s.)  Exch.  348; 
6  Excli.  Hep.  921  :  affirming  Eegina  v.  Ellis,  19 
Law  J.  Rep.  (n.s.)  Exch.  77. 

Where  an  extent  on  a  fiat  at  the  suit  of  the 
Crown  issues  against  a  bankrupt  on  the  same  day 
that  the  oiEcial  assignee  ia  appointed,  the  extent 
shall  prevail,  and  the  property  of  the  bankrupt  may 
be  taken  under  it,  notwithstanding  that  the  appoint- 
ment of  the  assignee  is  made  at  an  earlier  time  of  the 
day  than  that  at  which  the  extent  issues.  Edwards 
V.  Segina  (in  error),  2S  Law  J.  Rep.  (n.s.)  Exch. 
165;  9  Exch.  Rep.  628  :  affirming  Eegina  v. 
Edwards,  23  Law  J.  Rep.  (s.s.)  Exch.  42  j  9 
Exch.  Rep,  32. 


process,"  within  the  meaning  of  the  act.  Ooe  v. 
Piatt,  22  Law  J.  Rep.  (n.s.)  Exch.  164;  7  Exch. 
Rep.  923. 


FACTOR. 
[See  Peinoipal  and  Agent.] 


FACTORY. 

The  occupier  of  a  cotton-mill  is  bound  by  the 
statute,  7  &  8  Vict.  c.  15,  to  provide  a  secure  fence 
for  the  mill  gearing  and  machinery,  and  to  keep  up 
the  fence  when  the  parts  required  to  be  fenced  are 
in  motion  for  manufacturing  purposes,  but  not  when 
they  are  in  motion  for  other  purposes.  Ooe  v.  Piatt 
(in  error),  21  Law  J.  Rep.  (n.'S.)  Exch.  146;  7 
Exch.  Rep.  460:  affirming  the  judgment  below,  20 
Law  J.  Rep.  (n.s.)  Exch.  164;  6  Exch.  Rep.  752. 

The  7  &  8  Vict.  c.  16,  the  Factories  Act,  enacts, 
section  21,  that  every  part  of  the  steam-engine  near 
to  which  children  or  young  people  are  liable  to  pass 
or  to  be  employed,  and  all  parts  of  the  mill  gearing 
in  a  factory,  shall  be  securely  fenced,  and  the  said 
protection  of  each  part  shall  not  be  removed  while 
the  parts  required  to  be  fenced  are  in  motion  by  the 
action  of  the  steam-engine  for  any  manvfaciuring 
process.  The  defendants  were  proprietors  of  a 
cotton  factory,  containing  machinery  worked  by 
steam.  The  original  moving  power  was  conveyed 
along  the  lower  floor  of  the  factory  by  an  horizontal 
shaft,  which  communicated  motion  by  its  own  revolu- 
tion tomachinery  there  used  for  manufacturing  cotton. 
This  shaft  communicated  motion  to  several  vertical 
shafts,  which  passed  through  the  upper  floors  and 
were  used  in  each  floor  for  turning  machinery  there. 
The  vertical  shafts  turned  whenever  the  horizontal 
shaft  revolved,  and  could  not  be  stopped  as  long 
as  the  latter  was  in  motion.  The  plaintiff,  a  girl  of 
about  thirteen  years  of  age,  being  employed  in 
sweeping  one  of  the  upper  floors  through  which  a 
vertical  shaft  passed,  and  which  was  then  undergoing 
repair,  was  caught  by  the  shaft,  the  fencing  to  which 
had  been  removed,  and  had  her  arm  torn  off  and 
her  ankle  fractured.  The  vertical  shaft  which  caused 
the  injury  was  not,  at  the  time  of  the  accident,  com- 
municating motion  to  any  machinery  on  the  floor  in 
question  or  any  other  floor  : — Held,  that  the  defen- 
dants were  not  answerable  to  the  plaintiff  in  damages 
for  negligence  at  common  law;  nor  were  they  liable 
under  the  statute,  the  vertical  shaft  at  the  time  of 
the  accident  not  being  used  for  any  "  manufacturing 


FALSE  IMPRISONMENT. 

[By  servants  of  railway  company,  see  title 
Company  (  G)  [l),  ante,  p.  1 59.  Form  of  count  for, 
see  15  &  16  Vict.  c.  76;  Schedule  B,  No.  26.  Plea 
of  son  assault  demesne,  see  15  &  16  Vict.  c.  7C, 
Schedule  B,  No.  45.  And  see  titles  Assadlt — 
Justice  of  the  Peace.] 

(A)  Action  fok;   Evidence  and  Damages. 

(B)  Justification  of  the  Imprisonment. 

(a)  Defence  of  Possession. 

(b)  To  preserve  the  Peace. 

(c)  Suspicion  of  Felony. 


(A)  Action  for;  Evidence  and  Damages. 
[See  Alley  v.  Dale,  title  Inferior  Court.] 

In  an  action  against  the  defendant  for  giving  the 
plaintiff'  into  custody  on  a  charge  of  stealing  oysters 
from  an  oyster-bed, — Held,  that  the  defendant 
could  not,  for  the  purpose  of  proving  bona  fides  on 
his  part,  give  evidence  of  a  prior  conviction  of  a 
third  party  for  stealing  oysters  from  the  same  bed, 
such  conviction  not  having  come  to  the  knowledge 
of  the  defendant  at  the  time  of  his  giving  the  plaintilf 
into  custody,  Thomas  v.  Russell,  23  Law  J.  Rep. 
(n.s.)  Exch.  233;  9  Exch.  Rep.  764. 

The  plaintiff,  who  had  been  committed  to  gaol  for 
manslaughter  by  a  coroner's  warrant,  was  afterwards 
admitted  to  bail,  and  subsequently  got  the  inquisi- 
tion, under  which  he  had  been  committed,  quashed. 
In  an  action  against  the  coroner  for  false  imprison- 
ment, alleging  as  special  damage  that  he  had  been 
obliged  to  pay  money  in  procuring  his  discharge 
from  custody, — Held,  that  he  was  entitled  to  recover 
the  coats  of  quashing  the  inquisition.  Foxhall  v- 
Baimett,  23  Law  J.  Rep.  (n.s.)  d.B.  6;  2  E.  &  B. 
928. 

(B)  Justification  of  the  Imeribonment. 

(ffl)  Defence  of  Possession. 
Trespass  for  assault.  Plea,  that  the  plaintiff  was 
wrongfully  and  unlawfully  in  a  certain  close  of  the 
defendant  Bagge  without,  &c.,  whereupon  the  said 
defendant,  and  the  other  defendant,  as  his  servant, 
and  by  his  command,  requested  the  plaintiff  to 
depart,  and  because,  &c.  (justifying  the  assault). 
Plea,  also,  that  before,  &c.,  eleven  members  of  a 
certain  cricket  club,  called  the  Lynn  Club,  to  wit, 
&c.,  and  eleven  members  of  a  certain  other  cricket 
club,  called  the  Litcham  Club,  to  wit,  &c.,  were 
lawfully  possessed  of  a  certain  close,  and  were  law- 
fully playing  a  game  of  cricket  in  and  upon  the 
said  close;  that  the  plaintiff  was  wrongfully  and  un- 
lawfully in  and  upon  the  said  close,  and  interrupted, 
hindered  and  prevented  the  playing  of  the  aaid  game, 
whereupon  the  defendant  Bagge  in  his  own  right, 
and  by  the  command  and  authority  of  the  ten  other 
members  of  the  Lynn  Club  and  the  said  eleven 
members  of  the  Litcham  Club,  requested  the  plaintiff 
to  depart  out  of  the  said  close,  and  to  desist  from 
interrupting  the  playing  of  the  said  game,  which  the 
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plaintiff  refused  to  da,  whereupon  the  defendant 
Bagge  in  his  own  right,  and  by  the  command,  &c., 
and  the  other  defendant,  as  the  servant,  Sec,  re- 
moved the  plaintiff  from  and  out  of  the  said  close, 
&c.  Replication,  to  the  6rst  of  the  above  pleas, 
that  the  same  close  was  the  close  and  soU  of  the 
plaintiff  together  and  along  with  the  said  Bagge  and 
the  other  members  of  the  Lynn  Club,  as  joint 
tenants  thereof,  and  that  the  plaintiff  was  then  as 
such  joint  tenant  possessed,  &c.,  and  the  defendant 
Bagge  had  nothing  in  the  said  close  except  as  joint 
tenant  with  the  plaintiff,  &c.  And  as  to  the  other 
plea,  de  injurid.  It  appeared  at  the  trial  that 
whilst  a  game  of  cricket  was  being  played  between 
eleven  members  of  the  Lynn  Club  (the  defendant 
Bagge  being  one)  and  eleven  members  of  the  Litcham 
Club,  the  plaintiff,  who  was  a  member  of  the  Lynn 
Club,  but  not  one  of  the  eleven  players,  took  the 
place  of  one  of  the  players,  and  thereupon  a 
misunderstanding  arose,  which  led  to  the  assault 
complained  of  in  the  forcible  removal  of  the 
plaintiff  from  off  the  space  of  ground  upon  which 
the  match  was  played,  and  which  was  tabooed 
off  for  the  purposes  of  the  game,  and  within 
which  only  the  players  were  properly  at  liberty  to 
go.  The  close  in  question  was  occupied  at  an 
annual  rent  under  an  agreement  between  the  owner 
of  the  soil  and  the  Lynn  Cricket  Club,  of  which  the 
defendant  Bagge  was  the  president.  A  verdict  was 
found  for  the  plaintiff: — Held,  that  the  agreement 
under  which  the  close  was  occupied  established  the 
issue  on  the  first  of  the  above  pleas  as  to  the  plaintiff 
being  jointly  possessed  of  the  close.  Holmes  v. 
Bagge,  22  Law  J.  Rep.  (n,s.)  Q.B.  301;  1  E.  & 
B.  782. 

Held,  also,  that  the  issue  on  the  other  plea  was 
properly  found  for  the  plaintiff,  the  ground  of  the 
justification  pleaded  being  that  the  twenty- two  mem- 
bers of  the  Lynn  and  the  Litcham  Clubs  were  pos- 
sessed of  the  close,  and  that  the  trespass  had  been 
committed  in  the  exercise  of  such  right.     Ibid. 

To  a  ideclaration  in  trespass  for  assault,  the 
defendants  pleaded  a  justification  in  defence  of  the 
possession  of  a  dwelling-house.  The  plaintiff  new 
assigned  that  the  trespasses  were  committed,  not  in 
a  dwelling-house,  but  on  a  certain  bridge  and  in 
certain  yards  and  fields,  parcel  of  a  farm.  The 
plea  to  the  new  assignment  stated  that  "VV  was  pos- 
sessed of  the  dwelling-house,  and  also  of  the  bridge, 
yards,  and  fields,  which  belonged  and  were  adjacent 
to  the  dwelling-house,  and  then  justified  the  trespasses 
in  defence  of  the  possession  of  the  house,  bridge,  yards, 
and  fields,  and  then  averred  that  the  defendants 
removed  the  plaintiff  from  the  bridge,  yards,  and 
fields,  and  took  him  by  the  nearest  way  to  a  public 
highway  near  to  the  dwelling-house,  bridge,  yards, 
and  fields.  The  replication  alleged  the  seisin  of  W 
in  the  farm,  the  demise  of  it  by  him  to  J  as  tenant 
from  year  to  year,  the  entry  of  J,  an  assignment  by 
J  to  B  to  secure  a  debt,  of  the  present  and  future 
growing  crops  on  the  farm,  with  a  power  to  B,  in 
default  of  payment,  to  take  possession.  It  then 
alleged  a  default  by  J;  that  W,  at  the  time  of  the 
default,  was  in  possession  of  the  farm,  on  which  there 
then  were  growing  crops  which  belonged  to  J  after 
the  date  of  the  assignment;  that  the  plaintiff',  as 
servant  of  B,  took  possession,  and  continued  in  pos- 
sesion of  the  growing  crops  for  a  reasonable  time; 


and  that  before  a  reasonable  time  had  elapsed,  the 
defendants  removed  him,  and  dragged  him  from  the 
dwelling-house,  across  the  bridge,  yards,  and  iields,  to 
the  highway  I—Held,  that  the  plea  was  good,  as  it 
confessed  and  justified  the  trespasses  committed  on 
the  bridge,  yards,  and  fields,  which  were  all  that  were 
alleged  in  the  new  assignment;  and  that  the  allega- 
tion in  the  plea,  admitting  that  the  defendants 
dragged  the  plaintiff  from  the  bridge  to  the  highway 
might  be  treated  as  surplusage,  as  it  was  not  made 
a  ground  of  complaint  in  the  new  assignment. 
Maylmg  v.  Okey  (in  error),  22  Law  J.  Kep.  (n.s.) 
Exch,  13S;  8  Exch.  Rep.  531. 

Held,  further,  that  the  replication  was  bad,  as  it 
did  not  shew  any  right  in  B  to  place  a  person  on 
the  premises  to  retain  possession  of  the  growing  crops 
after  J's  tenancy  had  come  to  an  end,  and  the  land- 
lord had  regained  possession ;  and  that  if  B's  right 
to  do  so  depended  upon  the  mode  of  the  termination 
of  the  tenancy  or  the  nature  or  condition  of  the 
crops,  the  replication  ought  to  have  set  forth  the 
circumstances  which  abridged  the  primA  facie  rights 
of  the  owner  of  the  farm  to  remove  all  other  persons 
from  it.     Ibid. 

If  fl-  person  comes  into  a  house,  or  is  in  it,  and 
makes  a  noise  and  disturbs  the  peace  of  the  family, 
although  no  assault  has  been  committed,  the  master 
of  the  house  may  turn  him  out  or  call  a  policeman 
to  do  so.     Shaw  v.  Oha/rritie,  3  Car.  &  K.  21. 

If  a  servant,  in  the  house  of  his  master,  at  a  late 
hour  of  the  night,  be  violent  in  his  manner,  and  be 
making  a  great  noise,  and  abuse  his  master,  and  lay 
hold  of  him,  and  struggle  with  him,  the  master  will 
be  justified  in  giving  the  servant  into  the  custody  of 
a  policeman  to  be  dealt  with  according  to  law.   Ibid. 

(6)  To  preserve  the  Peace. 

Trespass,  for  that  the  defendant  "  assaulted  the 
plaintiff,  and  beat,  bruised,  pushed,  dragged,  and 
pulled  about,  kicked,  wounded,  and  ill-treated  him, 
and  then  knocked  down  and  prostrated  him  on  tlie 
deck  of  a  certain  vessel,  and  then  hit  and  struck  him 
numerous  blows."  Plea  "  as  to  the  assaulting,  beat- 
ing, and  ill-treating  ".the  plaintiff,  a  justification  by 
the  defendant  as  captain  of  a  vessel  on  board  of 
which  the  plaintiff  and  others  were  passengers,  and 
alleging  that  the  plaintiff  made  a  great  noise,  dis- 
turbance, and  affray  on  board  the  said  vessel,  and 
was  then  fighting  with  another  person,  "  then  also 
being  a  passenger  in  and  on  board  of  the  said  vessel, 
and  whose  name  was  to  the  defendant  unknown," 
and  was  striving  to  beat  and  wound  the  said  person, 
wherefore  the  defendant  as  such  captain,  to  preserve 
peace  and  order,  and  prevent  the  beating  and 
wounding  of  such  person,  gently  laid  his  hands  upon 
the  plaintiff,  which  was  the  trespass  complained  of: 
— Held,  first,  that  the  plea  would  have  been  good, 
without  the  statement  that  the  person  with  whom  the 
plaintiff  was  fighting  was  a  passenger  on  board  the 
vessel  whose  name  was  unknown  to  the  defendant. 
Secondly,  that  such  statement  did  not  necessarily 
contain  matter  of  description,  and  consequently,  that 
a  failure  of  proof  of  that  part  of  the  plea  was  not 
material.  Thirdly,  that  the  knocking  down  and 
prostrating  of  the  plaintiff  was  alleged  as  a  distinct 
trespass,  and  was  not  covered  by  the  justification  in 
the  plea.  Nodeii  v.  Johnson,  20  Law  J.  Rep.  (n.s.) 
Ci.B.  9.5  ;  16  Q.B.  Rep.  218. 
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To  a  declaration  for  assault  and  false  imprison^ 
ment,  the  defendant  pleaded  that  the  plaintiff  for- 
cibly broke  into  the  dwelling-house  of  W,  within  the 
city  of  London  police  district,  and  committed  the 
said  breach  of  the  peace  in  the  presence  of  a  police 
officer  of  the  city,  and  thereupon  the  defendant  gave 
the  plaintiff  in  charge  of  the  said  police  officer  for 
the  said  offence,  and  directed  him  to  take  him  in 
custody  and  convey  him  before  a  magistrate  of  the 
city  to  answer  for  the  said  offence,  and  that  the  said 
police  officer  accordingly  took  into  custody  and  im- 
prisoned the  plaintiff : — Held,  on  demurrer,  that  the 
plea  was  a  good  answer  to  the  action.  Derecourt  v. 
CorbUUey,  24  Law  J.  Rep.  (if.s.)  Q.B.  313. 

(c)  Suspicion  of  Fdony. 

Trespass  for  imprisoning  the  plaintiff  and  putting 
him  in  irons.  Plea,  that  the  defendant  was  the 
commander  of  a  ship  of  war  on  the  high  seas,  and 
that  the  plaintiff  was  steward  of  the  said  ship  and 
servant  of  the  defendant,  and  had  access  to  the  de- 
fendant's cabin  and  charge  of  the  goods  there ;  that 
money  of  the  defendant  had  been  feloniously  stolen 
out  of  a  certain  desk  in  the  said  cabin  on  two  several 
occasions,  just  before  the  said  time  when,  &c. ;  and 
that  upon  each  occasion  the  said  desk  had  been 
clandestinely  opened  by  means  of  a  key ;  that  the 
plaintiff  ha<^  access  to  and  could  have  obtained  the 
key  of  the  said  desk,  and  could  have  opened  the 
same  and  carried  away  the  said  money,  and  that  the 
defendant  then  believed  that  no  other  person  had  or 
could  have  obtained  access  to  the  key  of  the  said 
desk  without  the  knowledge  of  the  plaintiff ;  where- 
fore the  defendant,  suspecting  the  plaintiff  for  the 
causes  aforesaid  to  be  guilty  of  or  concerned  in  the 
stealing  of  the  said  money,  did,  as  such  commander 
as  aforesaid,  put  and  detain  him  in  irons  (the  same 
being  a  reasonable  mode  of  detainer)  until  he  could 
examine  into  and  investigate  the  circumstances  of 
suspicion  against  the  plaintiff  according  to  law;  that 
the  defendant  did  atlerwards  examine  into  and  in- 
vestigate the  said  circumstances,  and  did  discharge 
and  release  the  plaintiff: — Held  (after  verdict),  that 
the  plea  shewed  a  sufficient  justification  for  the  im- 
prisonment. Held,  also,  that  the  putting  in  irons 
must  be  taken  to  be  a  reasonable  mode  of  detainer, 
and  that  if  there  were  any  excess,  the  plaintiff  should 
have  new  assigned.  Sroughton  v.  Jackson,  21  Law 
J.  Eep.  (n.s.)  Q.B.  265  ;  18  aS.  Rep.  378. 


FALSE  PRETENCES. 

(A)  What  constitutes  the  Offence. 

(B)  Indictment  for. 

(C)  Evidence. 


(A)  What  constitutes  the  Offence. 

It  was  the  duty  of  the  prisoner,  who  was  a  servant 
of  the  prosecutors,  in  theabsenceof  their  chief  clerk, 
to  purchase  and  pay  for,  on  behalf  of  his  masters, 
any  kitchen  stuff  brought  to  their  premises  for  sale. 
On  one  occasion  he  falsely  stated  to  the  chief  clerk 
that  he  had  paid  2s.  Sd.  for  kitchen  stuff  which  he 
had  bought  for  his  masters,  and  demanded  to  be 
paid  for  it.     The  clerk  on  this  paid  him  2s.  Zd.  out 
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of  money  which  his  master  had  furnished  him  with 
to  pay  for  the  kitchen  stuff.  The  prisoner  applied 
the  money  to  his  own  use: — Held,  that  as  the  clerk 
had  delivered  the  money  to  the  prisoner  with  the 
intention  of  parting  with  it  altogether,  the  prisoner 
was  not  liable  to  an  indictment  for  stealing  the 
money,  but  that  he  might  have  been  indicted  for 
obtaining  it  by  false  pretences.  Segma  v.  Bwnes, 
20  Law  J.  Rep.  (N.s.)  M.C.  34  -,  2  Den.  C.C.  59. 

The  prisoner,  who  had  a  circular  letter  of  credit 
for  210^.,  from  a  bank  at  New  York,  authorizing  him 
to  draw  for  that  sum  on  the  Union  Bank  of  London, 
in  favour  of  certain  named  correspondents  in  foreign 
countries,  went  to  St.  Petersburg,  and  having  frau- 
dulently altered  the  figures  in  the  letter  of  credit,  so 
as  to  make  it  appear  to  be  a  letter  of  credit  for 
5,210«.,  presented  it  so  altered  to  W  &  Co.,  of  St. 
Petersburg,  one  of  the  specified  correspondents,  and 
drew  in  their  favour,  on  the  Union  Bank,  a  cheque 
for  the  sum  of  1,200/.  This  cheque  was  cashed  for 
the  prisoner  by  W  &  Co.,  who  sent  it  to  London  and 
had  it  presented  at  the  Union  Bank,  but  the  bank, 

discovering  the  fraud,  refused  to  pay  it: Held,  that 

the  prisoner  was  not  indictable  for  an  attempt  to  ob- 
tain 1,200A  by  false  pretences  from  the  Union  Bank, 
since,  if  W  &  Co.  had  obtained  payment,  it  would 
not  have  been  in  pursuance  of  the  prisoner's  wish  or 
desire,  and  they  would  have  obtained  the  money  for 
their  own  and  not  for  the  prisoner's  use  or  benefit, 
and,  therefore,  there  would  have  been  no  obtaining 
of  any  money  by  him.  Eegma  v.  Garrett,  23  Law 
J.  Rep.  (N.s.)  M.C.  20  ;  I  Dears.  C.C.  232. 

A  baker  had  contracted  with  the  guardians  of  a 
parish  to  deliver  loaves  of  a  certain  weight  to  the  poor 
people.  The  relieving  officer  gave  the  poor  people 
tickets,  which  they  were  to  take  to  the  baker.  He 
was  to  give  them  loaves  on  their  presenting  the 
tickets  to  him,  and  afterwards  to  return  the  tickets, 
as  his  vouchers,  once  a  week,  with  a  statement  of  the 
amount  of  the  loaves,  to  the  relieving  officer,  who 
would  give  him  credit  in  his  account  for  the  amount. 
The  baker  was  to  be  paid  by  the  guardians  some 
months  later ;  and  by  a  clause  in  the  contract  the 
guardians  had  the  power,  in  case  of  a  breach  of  con- 
tract by  the  baker,  of  deducting  any  damages  caused 
by  such  breach  from  the  amount  to  be  ultimately 
paid.  The  baker  supplied  the  poor  people  who  pre- 
sented tickets  with  loaves  short  of  the  contract 
weight : — Held,  that  this  was  not  a  fraud  indictable 
at  common  law.  Segma  v.  Eagleton,  24  Law  J. 
Rep.  (N.s.)  M.C.  158. 

Held,  also,  that  the  baker,  by  returning  the  tickets 
for  these  loaves  to  the  relieving  officer,  was  guilty  of 
falsely  pretending  that  the  loaves  were  of  full  weight; 
and  though  he  only  obtained  credit  for  their  amount 
in  the  books  of  the  relieving  officer  (as  the  time  of 
payment  had  not  arrived  before  detection),  yet  that 
the  baker  might  be  indicted  for  attempting  to  obtain 
money  by  the  false  pretence,  as  the  making  the  false 
pretence  was  an  act  done  with  the  intent  of  obtain- 
ing the  money,  and  was  sufficiently  proximate  to  the 
obtaining  it  to  be  considered  an  attempt  to  obtain  it, 
since  no  other  act  remained  to  be  done  by  the  baker 
to  entitle  him  to  receive  it.     Ibid. 

G,  a  secretary  to  a  burial  society,  was  indicted  for 

falsely  pretending  that  a  death  had  occurred,  and 

so   obtaining  from  the  president  an  order  on  the 

treasurer  in  the  following  (oTxa :—."  Bolton  United 
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Burial  Society,  No.  23,  Bolton,  Sept.  1st,  1853,  Mr. 
A.  Entwisile,  treasuTer.  Please  to  pay  the  bearer 
21.  10s.,  Greenhalgh,  and  charge  the  same  to  the 
above  society.  Robert  Lord,  Benjamin  BesmicTc, 
president": — Held,  that  this  was  a  valuable  security 
under  the  7  &  8  Geo.  4.  c.  29.  s.  53,  as  explained  by 
the  5th  section  of  the  same  statute.  Regina  v.  Green- 
halgh, 1  Dears.  C.C.  267. 

G  was  indicted  for  larceny.  The  evidence  shewed 
that  he  was  the  prosecutor's  servant;  that  it  was  his 
duty  to  receive  and  pay  monies  for  the  prosecutor, 
and  make  entries  of  such  receipts  and  payments  in  a 
book  which  was  examined  by  the  prosecutor  from 
time  to  time;  that  the  prisoner,  on  one  occasion, 
shewed  a  balance  in  his  favour  of  21.,  by  taking  credit 
for  payments  falsely  entered  in  the  book  as  having 
been  made  by  him,  when  in  fact  they  had  not  been 
made  by  him,  and  that  the  prisoner  received  from 
his  master  the  sum  of  11.  as  a  balance  due  to  him. 
Prisoner  was  convicted : — Held,  that  the  conviction 
was  wrong.     Regina  v.  Green,  1  Dears.  C.C.  323. 

The  defendant  was  indicted  for  obtaining  goods  by 
false  pretences.  It  appeared  that  he  obtained  the 
goods  from  the  prosecutors  by  pretending  that  he 
wanted  them  for  one  J  S,  whom  he  represented  as 
living  at  N,  and  being  a  person  to  whom  he  would 
trust  1,000^.,  and  who  went  out  twice  a  year  to  New 
Orleans  to  take  goods  to  his  sons.  The  jury  found 
that  all  the  representations  were  false,  and  that  the 
prosecutors,  believing  that  the  defendant  was  con- 
nected with  the  said  J  S,  and  employed  by  him  to 
obtain  the  goods,  contracted  with  the  defendant  and 
not  with  the  supposed  J  S,  and  dehvered  the  goods 

to  the  defendant  for  himself  and  not  for  J  S : Held, 

that  the  defendant  was,  under  these  circumstances, 
rightly  convicted  of  the  offence  charged  in  the  in- 
dictment.    Regina  v.  Archer,  1  Dears.  C.C.  449. 

In  an  indictment  for  obtaining  money  under  false 
pretences,  the  only  pretence  charged  was  that  the 
defendant  falsely  pretended  to  one  T  W  that  he 
had  received  an  order  for  payment  of  money  from 
W  M  C  for  a  quarter's  salary  then  due  and  owing 
to  the  defendant.  It  was  proved  that  the  defen- 
dant was  curate  to  the  said  W  M  C,  and  that  the 
defendant,  after  telling  T  W  that  he  had  received 
an  order  to  go  and  receive  his  quarter's  salary 
of  L,  and  that  L  was  very  ill,  and  could  not  do  it 
for  him,  asked  T  W  to  let  him  have  the  mo- 
nev,  and  shewed  L  a  paper  to  this  effect :  "  Received 
of  L  the  sum  of  2.5i.  for  the  Rev.  W  M  C's  note." 
T  W  gave  him  15/.,  and  the  defendant  gave  him  the 
following  receipt:  "  Received  from  T  W  15/.  on 
account  of  Rev.  W  M  C's  order  for  25/."  T  W,  in 
his  evidence,  stated  that  he  had  no  doubt  the  paper 
produced  by  the  prisoner  was  genuine,  and  that  he 
rested  on  that  as  much  as  on  the  other  part  of  the 
transaction  ;  that  it  contributed  to  produce  confi- 
dence, and  that  it  was  in  consequence  of  what  he 
saw,  and  what  the  prisoner  said,  and  what  the  pri- 
soner gave  him  that  he  was  induced  to  let  the  prisoner 
have  the  money.  T  W  also  said  that  the  defendant 
first  told  him  that  he  had  received  a  letter  from 
W  M  C  that  morning,  wishing  him  to  go  to  L  and 
draw  his  quarter's  salary,  and  that  that  was  part  of 
the  inducement  to  T  W  to  let  the  prisoner  have  the 
money.  The  points  left  to  the  jury  were,  1.  Did 
the  defendant  make  use  of  the  pretence  alleged  in 
the  indictment?     2.  Did  T  W  part  with  his  money 


in  consequence  of  his  belief  in  that  pretence.'  3. 
Was  that  pretence  false  ?  4.  Did  the  defendant  ob- 
tain the  money  with  intent  to  defraud?  The  jury 
returned  a  verdict  of  Guilty : — Held,  first.  That  there 
was  no  variance  between  the  pretence  laid  and  the  pre- 
tence proved.  Secondly,  That  the  actual  substantial 
pretence  on  which  T  W  parted  with  his  money  was 
the  pretence  of  the  order.  Thirdly,  That  the  manner 
in  which  the  case  was  left  by  the  Court  to  the  jury 
was  right.    Regina  v.  HewgiU,  1  Dears.  C.C.  600. 

(B)  Indictment  for. 

The  omission,  in  an  indictment  for  obtaining  mo- 
ney, &c.  by  false  pretences,  to  state  whose  property 
the  money  obtained  was,  is  not  a  formal  defect  whichis 
cured  after  verdict  by  section  25.  of  the  14  &  IS  Vict. 
K.  100;  nor  does  section  8.  of  the  same  statute,  which 
enacts  that  it  shall  be  sufficient  in  such  indictments 
to  allege  that  the  defendant  did  the  act  with  intent 
to  defraud,  without  alleging  the  intention  to  be  to  de- 
fraud any  particular  person,  render  it  unnecessary  to 
state  the  ownership  of  the  money,  &c.,  alleged  to 
have  been  obtained  by  the  defendant_A(EOTia)ife 
Wighimam,  J.  SiU  v.  Regima  (in  error),  22  Law  J. 
Rep.  (n.s.)  M.C.  41 ;  1  E.  &  B.  SS3;  1  Dears.  C.C. 
132. 

An  indictment  alleged  that  the  prisoner  falsely 
pretended  to  A  that  he  having  executed  a  certain 
lot  of  work  for  A  &  B,  there  was  due  and  payable 
to  him,  by  A  &  B,  for  and  on  account  of  the  said 
work,  a  certain  sum,  whereas  the  said  sum  was  not 
due : — Held,  that  the  indictment  was  bad,  in  arrest 
of  judgment,  for  not  disclosing  any  false  pretence  of 
an  existing  fact,  as  it  would  be  supported  by  evi- 
dence that  the  prisoner  had  knowingly  overcharged 
in  respect  of  the  value  of  his  work,  which  would  not 
be  a  false  pretence  within  the  statute  7  &  8  Geo.  4. 
c.  29.  Regina  v.  Oaies,  24  Law  J.  Rep.  (h.s.)  M.C. 
123;  1  Dears.  C.C.  459. 

(C)  Evidence. 

An  indictment  charged  the  prisoner  with  attempt- 
ing, by  false  pretences  made  to  J  B  and  others,  to 
defraud  the  said  J  B  and  others  of  certain  goods,  the 
property  of  the  said  J  B  and  others.  On  the  trial, 
it  was  proved  that  the  prisoner  made  the  false  pre- 
tence set  forth  in  the  indictment  to  J  B  only,  with 
intent  to  defraud  J  B  and  others  his  partners  of  pro- 
perty belonging  to  their  firm  : — Held,  that  there  was 
no  variance  between  the  indictment  and  proof,  as 
the  words  "  and  others"  in  the  allegation  that  the 
false  pretence  was  made  "to  J  B  and  others"  might 
be  rejected  as  surplusage.  Regina  v.  Kealey,  20 
Law  .7.  Rep.  (n.s.)  M.C.  67;  2  Den.  C.C.  69. 

The  prisoner  called  on  the  prosecvitrix  and  asked 
her  to  subscribe  to  a  burial  club,  which  he  said  was 
a  strong  club,  and  respectable,  and  had  7,000/.  in  the 
bank.  She,  however,  declined.  A  month  afterwards 
he  called  again  for  the  same  purpose,  and  still  said 
that  the  club  was  strong  and  respectable,  but  he  did 
not  repeat  the  statement  respecting  the  7,000/.  in 
the  bank.  On  this  second  occasion  she  consented  to 
become  a  member,  and  paid  him  threepence  for  ad- 
mission. The  statement  respecting  the  account  of 
money  in  the  bank  was  false: — Held,  on  an  indict- 
ment against  the  prisoner  for  obtaining  the  three- 
pence by  false  pretences,  that  the  jury  were  at  liberty 
to  connect  together  as  one  continuing  representation 


FALSE  REPRESENTATIONS -FINE  AND  RECOVERY. 


307 


the  statements  made  at  the  two  interviews,  and  to 
conTict  the  prisoner  if  they  thought  the  prosecutrix 
was  influenced  to  part  with  her  money  by  means  of 
the  representation  respecting  the  7,000?.  which  the 
prisoner  had  stated  the  club  to  possess  in  the  bank. 
Segina  v.  Welmam,  22  Law  J.  Rep.  (n.s.)  M.C.  118; 
1  Dears.  C.C.  188. 


FALSE  REPRESENTATIONS. 

[See  Fbaud  and  Misrepresentation.] 


FAMILY  COMPROMISE. 

To  render  a  family  compromise  binding  there  must 
be  an  honest  disclosure  by  each  party  to  the  other 
of  all  such  materialfacts  known  to  them  relative  to  the 
rights  and  title  of  either,  as  are  calculated  to  influence 
the  judgment  in  the  adoption  of  the  compromise ; 
and  any  advantage  taken  by  either  of  the  parties  of 
the  known  ignorance  of  the  other  of  such  facts  would 
render  the  compromise  void  in  equity,  and  liable  to 
be  set  aside.    Smith  v.  Pmconibe,  3  Mac.  &  G.  653. 


FEIGNED  ISSUE. 

Where  a  feigned  issue  is  directed  under  the  Com- 
mons Inclosure  Act,  8  &  9  Vict.  c.  118.  b.  44,  to  try 
the  question  of  boundary  between  two  adjoining 
manors,  and  the  lord  of  the  manor  making  the  claim 
fails  on  the  issue,  the  Court  will  order  him  to  pay  the 
costs  of  it.  Segina  v.  Kelsey,  20  Law  J.  Rep.  (h.s.) 
Q,B.  283j  2  L.  M.  &  P.  P.O.  134. 


FIERI  FACIAS. 
[See  ExEOUTiON.] 


FINE  AND  RECOVERY. 

ACKNOWLBDQMENTS  BY  MaEBIED  WoMEN. 

[See  17  &  18  Vict.  c.  75.] 

(A)  Validity  or,  in  general. 
fe)  Parties'  Names. 

(C)  Dispensation  with   Husband's   Concuk- 

BBNOE. 

(D)  Enlaeginq  Time  fob  eetubnino  the  Com- 

mission. 

(E)  Ceetifioate. 

(F)  Affidavit. 


(A)  Validity  of,  in  genebal. 

This  indenture  was  prepared  by  John  Lord  and 
William  Ackerley,  who  were  the  only  solicitors  em- 
ployed in  the  transaction,  and  was  executed  by  John 
Ollerton  and  Ellen  his  wife,  and  was  acknowledged 
by  the  latter  before  the  said  John  Lord,  one  of  the 
mortgagees  of  the  said  indenture,  and  one  E.  Wood- 
cock, perpetual  Commissioner  for  taking  the  acknow- 
ledgments of  married  women,  the  said  E.  Woodcock 
not  being  in  any  manner  interested  in  the  transac- 
tion giving  occasion  for  the  said  acknowledgment  or 


concerned  therein  as  attorney,  solicitor,  or  agent,  or 
as  clerk  to  any  attorney,  solicitor,  or  agent  so  inter- 
ested or  concerned,  and  a  certificate  in  the  form 
pointed  out  by  the  3  &  4  Will.  4.  c.  4.  s.  84.  was 
signed  and  filed  of  record,  with  an  affidavit  in  the 
usual  form : — Held,  that  the  certificate  having  been 
filed  of  record,  and  being  on  the  face  of  it  correct,  it 
must  be  taken  to  he  valid  until  set  aside  by  the  Court 
of  Common  Pleas.  Bamcks  v.  Ollerton,  23  Law  J. 
Rep.  (n.s.)  Exch.  285;  10  Exch.  Rep.  168. 

Semhle — That  the  acknowledgment  was  invalid, 
one  of  the  Commissioners  having  been  an  interested 
party ;  and,  senible,  that  the  invalidity  of  the  certi- 
ficate might  have  been  set  up  had  it  appeared  on  the 
face  of  the  certificate  and  deed  that  the  party  to 
whom  the  conveyance  was  made  was  one  of  the 
Commissioners.     Ibid. 

Motion  to  take  ofi'  the  files  of  the  court  a  certificate 
of  acknowledgment,  on  the  ground  of  one  of  the 
Commissioners  being  interested  in  the  transaction 
giving  occasion  for  the  acknowledgment.  In  re  Oiler- 
ion,  15  Com.  B.  Rep.  796. 

(B)  Parties'  Names. 

The  Court  allowed  a  commission  for  taking  the 
acknowledgment  of  a  married  woman  in  Australia, 
under  the  3  &  4  Will.  4.  u.  74.  s.  83,  to  go  out  with 
a  blank  for  the  christian  name  of  the  husband,  which 
(the  marriage  having  taken  place  there)  was  unknown 
here.    Jn  re  Legge,  15  Com.  B.  Rep.  364. 

(C)  Dispensation  with  Husband's  CoKonBEENCB. 
The  Court  made  an  order,  under  the  3  &  4  Will.  4. 

c.  74.  i(.  91,  to  dispense  with  the  concurrence  of  the 
husband  in  a  conveyance  of  the  wife's  property,  upon 
an  affidavit  stating,  that,  having  fallen  into  distressed 
circumstances,  the  husband  about  two  months  before 
left  England  for  Australia,  with  the  intention  of  never 
returning,  and  that  he  had  ever  since  been  living 
separate  and  apart  from  his  said  wife.  In  re  Kelsey, 
16  Com.  B.  Rep.  197. 

(D)  Enlaeoino  Time  for  eetueninq  the  Com- 

mission. 
The  Court  refused  to  enlarge  the  time  for  return- 
ing a  commission  for  taking  the  acknowledgment  of 
a  deed  by  a  married  woman  at  Sydney,  in  order  to 
get  defects  in  the  affidavit  of  verification  amended, 
the  time  for  the  return  having  expired.  In  re  Tier- 
ney,  15  Com.  B.  Rep.  761. 

(E)  Certificate, 

Where  a  deed  acknowledged  by  a  married  woman, 
under  the  3  &  4  Will.  4.  c.  74,  forms  an  essential 
part  of  a  title,  a  good  title  is  not  made  out  to  a  pur- 
chaser by  the  mere  production  of  the  deed,  with  an 
indorsement  thereon  of  an  acknowledgment  before  a 
Judge;  proof  must  also  be  given  of  a  certificate  of 
such  acknowledgment  filed  of  record  in  the  Common 
Pleas,  pursuant  to  the  85th  section.  Jolly  v.  Han- 
cocTc,  22  Law  J.  Rep.  (n.b.)  Exch.  38;  7  Exch.  Rep. 
820. 

The  Court  dispensed  with  the  notarial  certificate 
in  the  case  of  an  acknowledgment  taken  at  Corfu, 
under  the  3  &  4  Will.  4.  c.  74,  it  being  sworn  that 
there  was  no  English  notary  in  the  island.  In  re 
Ernst,  IS  Com.  B.  Rep.  410. 

It  is  no  objection  to  the  filing  of  a  certificate  of 
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acknowledgment  under  the  3  &  4  Will.  4.  c.  74,  that 
the  date  of  the  certificate  is  written  on  an  erasure. 
In  re  Arumymous,  16  Com.  B.  Rep.  574. 

(F)  Affidavit. 

The  Court  allowed  a  certificate  of  acknowledgment 
and  affidavit  of  verification  (taken  in  New  South 
Wales)  to  be  received  and  filed,  notwithstanding  an 
erasure  in  a  material  part  of  the  affidavit,  there  being 
satisfactory  evidence  (by  affidavit)  that  the  erasure 
was  made  before  the  acknowledgment  and  affidavit 
were  taken  and  sworn.  In  re  Bingle,  15  Com.  B. 
Eep.  449. 

The  jurat  of  an  affidavit  of  the  due  taking  of  an 
acknowledgment  at  Sydney  had  an  interlineation  in 
the  body  of  it,  and  an  erasure  in  the  jurat :  the  Court 
refused  to  allow  it  to  be  filed.  In  re  Tiemey,  15 
Com.  B.  Rep.  761. 

Where  an  acknowledgment  of  a  married  woman, 
under  the  3  &  4  Will.  4.  c.  74,  was  taken  at  Milan, 
the  Court  allowed  a  certified  copy  of  an  act  of  the 
Imperial  Royal  Civil  Tribunal  of  that  city  to  be  re- 
ceived in  lieu  of  the  affidavit  verifying  the  certificate 
of  the  Commissioners,  upon  the  production  of  an 
affidavit  from  a  competent  party  shewing  that  by  the 
law  of  that  country  depositions  on  oath  are  always 
deposited  amongst  the  records  of  the  court,  and  office 
or  certified  copies  only  delivered  out  to  the  parties. 
In  re  Clericetti,  1,5  Com.  B.  Rep.  762. 

An  acknowledgment  of  a  deed  by  a  married  woman, 
under  the  3  &  4  Will.  4.  c.  74,  was  taken  in  the  year 
1842,  and  the  certificate  and  memorandum  thereof 
duly  signed  by  the  Commissioners;  but,  by  some  in- 
advertence on  the  part  of  the  solicitor  employed  in 
the  transaction,  there  was  no  affidavit  of  verification 
by  the  Commissioners,  and  the  documents  were  not 
filed.  After  the  lapse  of  thirteen  years,  the  Court 
allowed  the  certificate  to  be  received  and  filed,  upon 
an  affidavit  by  the  surviving  Commissioner,  stating 
that  it  had  always  been  his  practice,  and,  as  he 
believed,  that  of  his  co-Commissioner,  to  make  all 
requisite  inquiries  of  the  married  woman  before 
taking  the  acknowledgment,  and  that,  from  the  cir- 
cumstance of  his  having  signed  the  certificate  and 
memorandum,  he  verily  believed  that  all  proper  in- 
quiries had  been  made  on  this  occasion,  though,  from 
the  lapse  of  time,  he  was  unable  positively  to  state 
what  the  answers  were.  In  re  Wame,  15  Com.  B. 
Rep.  767. 


FISH  AND  FISHERY. 

[See  Thomas  v.  Rassell,  title  False  Imprison- 
ment (A).] 

A  custom  for  all  the  inhabitants  of  a  parish  to 
angle  for,  catch  and  carry  away  fish  is  a  bad  custom. 
Bland  v.  Lipscombe,  24  Law  J.  Rep.  (n.s.)  Q.B. 
155,  n.;  4  E.  &  B.  713,  u. 


FOREIGN  JUDGMENT. 

Messrs.  P  and  R,  the  plaintiff  and  defendant,  were 
writers  to  the  signet  in  Edinburgh,  P  being  the  agent 
of  the  mortgagee,  and  R  being  the  agent  of  the 
mortgagor  of  an  estate  in  Scotland,  upon  which 
various  incumbrances  were  existing.  2,1  OOi.,  part 
of  the  mortgage-money,  was  deposited  in  the  Bank 
of  Scotland,  in  the  joint  names  of  Messrs.  P  and  R, 
to  discharge  existing  claims  upon  the  estate,  but 
this  sum  was  subsequently  drawn  out  by  them  from 
the  deposit  account,  and  applied  partly  in  payment 
of  charges  upon  the  estate,  and  partly  to  satisfy 
other  liabilities  of  the  mortgagor.  Some  creditors 
of  the  mortgagor  afterwards  obtained  an  order  from 
the  Court  of  Session  in  Scotland  to  arrest  the  money 
in  the  hands  of  Messrs.  P  and  R,  and  after  various 
proceedings  in  Scotland  an  order  was  made  upon 
them  jointly  and  severally  that  they  should  re- 
deposit  in  the  Bank  of  Scotland  the  fund  paid  out. 
R  did  deposit  a  part,  and  afterwards  left  Scotland 
and  came  to  England.  P  then  re-deposited  the 
whole  of  the  fund,  in  pursuance  of  the  order  of  the 
Court  of  Session,  and  took  an  assignment  of  the  order 
of  the  Court,  and  after  exhausting  the  process  in 
Scotland  against  R,  and  failing  to  enforce  payment 
there,  filed  a  bill  in  this  court : — Held,  that  no  final 
judgment  had  been  obtained;  that  this  Court  would 
enforce  a  foreign  judgment  if  final;  that  the  order 
made  was  not  final,  and  that  this  Court  would  not 
enforce  an  interlocutory  order  of  a  foreign  Court; 
that  the  assignment  of  the  order  by  parties  in  the 
foreign  suit  did  not  render  them  the  less  necessary 
parties  to  this  suit,  and  created  no  separate  contract 
between  Messrs.  P  and  R ;  and  that  this  Court  had 
no  jurisdiction,  and  the  bill  was  dismissed,  with 
costs.  Paul  V.  Soy,  21  Law  J.  Rep.  (n.s.)  Chanc. 
361;  15Beav.  433. 

Before  this  Court  interposes  upon  an  interlocutory 
application  to  stay  proceedings  in  a  suit  by  reason 
of  a  decree  or  judgment  in  a  foreign  country,  it 
must  be  satisfied  that  the  foreign  decree  or  judgment 
does  justice  and  covers  the  whole  subject  of  the  suit. 
Ostell  V.  Le  Page,  2  De  Gex,  M.  &  G.  892. 


FIXTURES. 
[See  Landlord  and  Tenant — Troteb.] 


FOREIGN  LAW. 
[See  Frauds,  Statdte  of.] 
In  an  action  on  a  judgment  of  the  Tribunal  of 
Commerce,  at  Brussels,  in  Belgium,  the  plea  was, 
that  the  judgment  was  obtained  in  an  action  com- 
menced in  the  court  "according  to  the  laws  then 
and  still  in  force"  by  process  or  summons;  and  that 
the  defendant  had  never  been  served  with  process, 
or  appeared  in  the  action,  and  was  not  a  native  of 
the  foreign  country,  nor  a  resident,  or  domiciled 
within  the  jurisdiction  of  the  Court,  nor  had  he  any 
property  there.  Replication,  that  the  judgment  was 
founded  upon  a  bill  of  exchange  drawn  in  Belgium, 
according  to  the  laws  in  force  in  that  country,  and 
accepted  by  the  defendant,  payable  at  the  house  of 
M.  de  W,  at  Bruges,  in  Belgium ;  that  by  the  law 
of  Belgium,  "  where  a  bill  is  accepted,  payable  at  a 
particular  place,  such  place  may,  for  all  purposes 
and  in  all  actions  relating  to  such  bill,  be  deemed 
the  elected  domicil  of  the  acceptor";  and  that  the 
process  or  summons  by  which  the  action  was  com- 
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Jnenced  was  duly  served  upon  the  defendant  at  the 
said  house,  where  the  bill  was  made  payable,  the 
same  being  such  domicil  of  the  defendant,  by 
leaving  and  delivering  the  same  at  such  house  for 
him ;  and  that  "  by  the  law  of  Belgium  and  practice 
of  the  said  Court"  in  which  the  judgment  was  pro- 
nounced in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  made  payable  at  a  particular  place, 
leaving  and  delivering  the  process  or  summons,  by 
which  such  action  is  commenced,  at  such  place,  or 
at  the  last  residence  or  domicil  of  such  acceptor,  is 
good  service  of  such  process  or  summons  in  order  to 
found  the  jurisdiction  of  such  Court;  and  "that  the 
issuing  of  the  said  process  or  summons  in  the  said 
court,  and  the  summoning  of  the  defendant,  and  the 
proceedings  in  the  said  action,  were  in  all  things  in 
accordance  with  the  law  of  Belgium  and  the  practice 
of  the  said  Court,  and  according  to  such  law  and 
practice  the  judgment  is  good,  valid  and  binding": — 
Held,  that  the  replication  was  bad,  as  it  did  not 
BUfHciently  shew  what  was  the  law  of  the  foreign 
country  at  the  time  of  the  acceptance. — Pollock, 
C.B.  dvMtamte.  Meems  v.  TheUmson,  22  Law  J. 
Ilep.(N.s.)  Exch.  239;  8  Exch.  Rep.  638. 

A  railway  company  in  Belgium  was  established 
as  a  "  soeiete  a/rumyme."  There  were  English  and 
foreign  directors.  Deposits  on  allotted  shares  were 
paid  in  to  the  bankers.  Disputes  took  place  between 
the  English  and  Belgian  directors,  in  consequence 
of  which  all  the  former  resigned.  In  the  following 
month  J  and  G,  two  of  the  English  directors,  to 
whose  account  the  deposits  had  been  paid,  returned 
the  deposits  to  all  the  allottees  who  were  willing  to 
take  them,  and  they  also  purchased  back  some 
shares,  which  had  been  allotted,  for  the  beneBt  of 
the  company.  Accounts  of  all  this  were  laid  before 
the  committee  of  management,  and  the  balance 
remaining  in  the  hands  of  the  English  directors  was 
paid  over,  and  the  transactions  were  approved  by  a 
general  meeting.  A  shareholder  filed  a  bill  on 
behalf  of  himself  and  all  the  other  shareholders  not 
defendants,  against  J,  the  assignees  of  G,  and  the 
committee  of  management,  praying  the  repayment 
of  the  money  returned  to  the  allottees,  and  for  an 
account;  but  the  bill  was  dismissed  at  the  Bolls,  and 
on  appeal,  the  decree  was  affirmed;  the  Court  hold- 
ing that  by  the  law  of  Belgium  the  plaintiff  was  not 
competent  to  sue  for  such  a  purpose,  and  by  the  law 
of  England  he  had  shewn  no  case  for  the  suit  against 
the  English  du:ectors.  Kent  v.  Jackson,  21  Law  J. 
Eep.  (n.s.)  Chanc.  438;  2  De  Gex,  M.  &  G.  49; 
14  Beav.  367. 

Although  a  point  of  foreign  law  has  been  proved 
in  this  country  and  acted  upon  in  reported  cases,  the 
Courts  will  not  act  upon  such  decisions  without 
the  law  being  proved  in  each  case  as  it  arises. 
M'Cormick  v.  Gamett,  23  Law  J.  Eep.  (n.s.)  Chanc. 
777;  6  De  Gex,  M.  &  G.  278. 

Bill  by  an  English  shareholder  against  a  Dutch 
railway  company  to  be  relieved  against  a  forfeiture 
of  shares,  dismissed  with  costs,  the  undertaking  and 
direction  being  foreign,  and  there  being  a  decision 
in  the  Dutch  courts  opposed  to  the  plaintiff's  view. 
Sudlow  V.  the  Dutch  Rhenish  Baihoay  Co.,  21 
Beav.  43. 

No  right  in  land  situate  in  the  colony  of  British 
Guiana  is  acquired  except  by  a  transport  or  convey- 
ance in  court  in  the  form  of  a  judicial  act,  and 


therefore  an  assignment  executed  in  this  country  of 
the  beneRt  of  a  contract  for  the  purchase  of  land  in 
the  colony  as  a  security  for  monies  lent  to  the  pur- 
chaser to  enable  him  to  complete  the  purchase, 
confers  no  right,  estate,  interest,  lien  or  charge  upon 
such  land,  and  such  land,  whether  it  be  or  be  not 
actually  conveyed  to  the  purchaser  in  the  form  re- 
quired by  the  law  of  the  colony,  by  the  payment  of 
the  purchase-money  becomes  subject  to  the  claims 
of  the  creditors  of  the  purchaser  generally,  without 
the  necessity  of  such  creditors  first  proceeding  to 
judgment  and  execution,  and  a  transport  or  convey- 
ance cannot  without  notice  be  made  to  any  party 
other  than  the  purchaser,  thereby  affording  an 
opportunity  for  the  general  creditors  of  the  pur- 
chaser to  interfere.  Waterhouse  v.  Stamsfield,  10 
Hare,  254. 


FOREIGN  PRINCE. 

[Tlie  King  of  the  Two  Sicilies  v.  the  Peniamlm- 
and  Oriemtal  Steam  Packet  Co.,  6  Law  J.  Dig. 
288 ;  nom.  King  of  the  Two  Sicilies  v.  WUlcox,  1 
Sim.  N.S.  332.] 


FORFEITURE. 

[See  Lease.] 


FORGERY,  AND  UTTERING  FORGED 
INSTRUMENTS. 

(A)  Bills  AND  Notes. 

(B)  Warbants,  Orders  and  Requests. 

(C)  Transfers  or  Shares. 

(D)  Utterins. 


(A)  Bills  and  Notes. 

The  prisoner  caused  a  fac-simile  engraving  to  be 
made  on  a  plate,  of  the  royal  arms  of  Scotland,  and 
of  the  figure  of  Britannia,  in  the  position  in  which 
they  stand  on  the  border  of  a  promissory  note  of  the 
B  L  Banking  Company : — Held,  that  he  was  indict- 
able under  the  statute  11  Geo.  4.  &  1  WiU.  4.  t.  66. 
s.  18,  as  engraving  part  of  a  promissory  note,  pur- 
porting to  be  part  of  a  promissory  note  of  the  B  L 
Banking  Company;  as  every  part  of  what  usually 
circulated  as  a  note  of  the  B  L  Banking  Company, 
the  ornamental  border  as  well  as  the  obligatory 
words,  was  to  be  considered  part  of  the  note  within 
the  statute.  Segina  v.  Keith,  24  Law  J.  Eep. 
(N.S.)  M.C.  110;  1  Dears.  C.C.  486. 

Held,  sdso,  that  it  was  not  necessary  that  the  en- 
graving should  shew  on  the  face  of  it,  without  refer- 
ence to  extrinsic  evidence,  that  it  purported  to  be 
part  of  a  note  of  the  B  L  Banking  Company ;  but 
that  the  jury  might  look  at  a  genuine  note  of  the 
B  L  Banking  Company,  and  would  be  justified  in 
convicting  the  prisoner,  if  on  comparison  they  were 
satisfied  that  the  engraving  on  the  plate  purported  to 
be  part  of  a  genuine  note.    Ibid. 
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(B)  Warrants,  Orders  and  Requests. 

The  prisoner  forged  and  delivered  as  genuine  to 
B,  who  owed  money  to  A,  a  letter  purporting  to  be 
written  by  A,  and  addressed  to  B,  in  which,  after 
setting  out  the  amount  due  from  B,  A  was  made  to 

say,  "Sir, I  hope  you  will  excuse  my  sending  for 

such  a  trifle,"  &c.,  "  but  I  am  obliged  to  hunt  after 

every  shilling  " : Held,  that  the  document  was  a 

forged  "  warrant "  for  the  payment  of  money  within 
the  meaning  of  the  statute  1 1  Geo.  4.  &  1  Will.  4. 
c.  66.  s.  3.  Reginav.  Dawson,20  Law  J.  Rep.  (n.s.) 
M.C.  102;  2  Den.  C.C.  75. 

Semble that  it  was  also  a  forged  "  order  "  for  the 

payment  of  money.    Ibid. 

The  indictment  charged  the  prisoner  with  uttering, 
knowing  the  same  to  be  forged,  a  certain  warrant, 
order  and  request  for  the  dehvery  of  goods,  in  the 
words  and  figures  following  :  "  Mr.  B,  — S.  Pleas 
sen  by  bearer  a  quantity  of  basket  nails  a  clasp. 
E  L."  It  was  proved  that  E  L  was  a  customer  of 
B's,  and  had  employed  the  prisoner  in  his  service ; 
and  that  the  prisoner  had  delivered  to  B  a  paper  as 
set  forth  in  the  indictment,  which  was  a  forgery  of 
E  L's  handwriting.  The  prisoner  was  convicted. 
On  a  case  reserved  it  was  objected  that  the  paper, 
being  only  a  request,  did  not  support  the  indictment, 
which  described  it  as  a  warrant,  order  and  request : 

Held,  that  there  was  no  variance,  as  the  document 

being  set  out  in  hcec  verba  in  the  indictment,  the 
description  of  it  therein  became  immaterial.  Begina 
V.  Williams,  20  Law  J.  Rep.  (n.s.)  M.C.  106;  2 
Den.  C.C.  61. 

Forging  a  document  purporting  to  be  an  order  for 
the  payment  of  money,  though  not  addressed  to  any 
one,  is  punishable  by  the  statute  11  Geo.  4.  &  1. 
Will.  4.  c.  66.  3.  3.  as  the  forging  an  order  for  the 
payment  of  money,  if  it  can  be  explained  by  evi- 
dence to  whom  the  order  is  in  fact  addressed.  Begina 
V.  Snelling,  23  Law  J.  Rep.  (N.S.)  M.C.  8. 

(C)  Transfers  or  Shares. 

The  prisoner  was  indicted  for  forging  a  transfer  of 
railway  shares  from  H  to  himself,  with  intent  to  de- 
fraud. It  was  stated  on  the  trial,  before  the  Re- 
corder of  London,  by  «,  witness,  that  the  shares  had 
been  transferred  to  H  without  consideration,  but  no 
evidence  of  a  transfer  was  given.  The  only  evidence 
of  H's  title  was  the  register  of  shareholders  in  which 
his  name  was  inserted.  Objection  was  taken  to  the 
admissibility  of  the  register,  and  it  was  also  objected 
that  the  transfer  to  H  should  have  been  proved. 
The  Recorder  overruled  the  objection,  and  told  the 
jury  upon  the  question  of  the  intention  to  defraud, 
that  it  was  not  necessary  to  find  an  intent  to  defraud 
any  one  in  particular,  but  they  must  have  in  view 
some  person  who  could  be  defrauded,  so  that  the 
consequence  of  the  prisoner's  act  would  necessarily 
or  possibly  be  to  defraud  some  person,  and  it  was  for 
them  to  say  whether,  as  H  would  be  the  person  to 
whom  the  dividends,  if  any  (of  which  there  did  not 
seem  to  be  much  probability),  would  legally  be  pay- 
able, he  might  not  have  been  defrauded  if  the  com- 
pany got  into  better  circumstances,  or  whether  the 
company  might  not  have  been  defrauded  if  they  had 
been  induced  by  the  forgery  to  insert  P's  name  on 
the  register,  and  had  made  a  call  (which  they  ap- 
peared about  to  do),  or  whether  any  person  might 


not  have  been  defrauded  if  induced  to  advance 
money  on  the  shares  in  anticipation  of  the  company 
coming  round,  and  on  the  faith  that  P  was  the  real 
owner  of  them  : — Held,  that  though  the  register  did 
not  prove  H's  title  to  the  dividend,  it  was  admissible 
in  evidence ;  that  it  was  not  necessary  to  prove  H's 
title  as  a  shareholder;  and  further,  that  the  direction, 
though  possibly  open  to  objection  in  some  respects, 
was  sufficient  considered  with  reference  to  the  intent 
to  defraud  H.  Begina  v.  Nash,  21  Law  J.  Rep. 
(N.s.)  M.C.  147. 

(D)  Uttering. 

G  applied  to  D  to  lend  hiin  money,  and  proposed 
the  prisoner  as  his  surety ;  D  on  that,  with  a  view  of 
satisfying  himself  as  to  the  prisoner's  responsibility, 
went  to  the  prisoner's  house,  and  asked  him  to  pro- 
duce his  receipts.  The  prisoner  thereupon  placed  a 
certain  forged  receipt,  purporting  to  be  a  receipt  for 
poor-rates  for  the  house,  in  the  hands  of  D,  for  his 
inspection,  with  the  fraudulent  intent  of  inducing 
him  to  lend  the  money  to  6.  After  inspecting  it, 
D  returned  it  to  the  prisoner : — Held,  that  the  pri- 
soner might  be  convicted  under  the  statute  1 1  Geo. 
4.  &  1  Will.  4.  c.  66.  s.  10,  of  uttering  a  forged 
receipt;  and  that,  in  order  to  render  him  liable,  it 
was  not  necessary  that  he  should  directly  gain  credit 
upon  it  operating  as  a  receipt,  but  that  it  was  suffi- 
cient that  he  had  used  it  fraudulently,  to  get  money 
by  means  of  it,  and  whether  for  himself  or  another 
was  immaterial.  Begina  v.  Ion,  21  Law  J.  Rep. 
(n.s.)  M.C.  166. 

Uttering  a  forged  testimonial  to  character,  knowing 
it  to  be  forged,  with  intent  to  deceive  and  thereby 
obtain  a  situation  of  emolument,  is  a  misdemeanour 
at  common  law.  Begina  v.  Sharman,  23  Law  J. 
Rep.  (n.s.)  M.C.  51 ;  1  Dears.  C.C.  285. 

On  a  trial  for  uttering  a  forged  note,  scienter,  the 
admissibility  of  evidence  of  other  utterings  is  not 
affected  by  the  case  of  Begina  v.  Oddy.  Begina  v. 
"     ft,  3  Car.  &  K.  204. 


FORMEDON. 

[See  title  Limitations,  Statute  of.] 


FRAUD  AND  MISREPRESENTATION. 
[See  titles  Contract — Warranty.] 

(A)  Action  for. 

(B)  Relibj  against,  in  Equity. 


(A)  Action  fob. 
Where  the  intended  lessor  of  a  particular  house 
knows  that  the  house  is  in  a  ruinous  state  and  dan- 
gerous to  occupy,  and  that  its  condition  is  unknown 
to  the  intended  lessee,  and  that  the  intended  lessee 
takes  it  for  the  purpose  of  residing  in  it,  he  is  not 
bound  to  disclose  the  state  of  the  house  to  the 
intended  lessee,  unless  he  knows  that  the  intended 
lessee  is  influenced  by  his  behef  of  the  soundness  of 
the  house  in  agreeing  to  take  it,  or  unless  the  conduct 
of  the  lessor  amounts  to  a  deceit  practised  upon  the 
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lessee.  Keates  v.  Cadogcm,  20  Law  J.  Rep.  (n.s.) 
C.P.  76;  10  Cora.  B.  Rep.  691. 

A  declaration  in  case  stated  that  the  defendant 
knowing  that  a  certain  house  was  in  such  a  ruinous 
and  dangerous  state  as  to  be  dangerous  to  enter, 
occupy,  or  dwell  in,  and  knowing  that  the  state  of 
the  house  was  unknown  to  the  plaintiif,  by  agree- 
ment in  writing  demised  the  said  house  to  the  plain- 
tiff, and  the  plaintiff  agreed  to  take  the  same  at  a 
certain  rent,  the  plaintiff  having  previously  proposed 
to  take  the  house  for  the  purpose  of  immediately 
occupying  and  dwelling  in  the  same;  that  the  plain- 
tiff commenced  dwelling  in  the  house  without  notice 
of  its  state,  and  so  continued  to  the  knowledge  of 
the  defendant;  and  that  the  defendant  neglected  his 
duty  in  not  giving  the  plaintiff  notice  that  the  house 
was  in  the  said  state  before  entering  into  the  said 
agreement,  and  before  the  plaintiff  commenced  oc- 
cupying. That,  shortly  after  the  plaintiff  com- 
menced occupying,  the  house  fell  down;   alleging 

special  damage ; Held  (on  demurrer  to  the  plea), 

that  this  declaration  was  bad,  there  being  nothing  to 
shew  that  the  plaintiff  was  not  to  put  the  house  into 
repair  before  he  commenced  occupying,  and  it  not 
being  alleged  that  he  was  induced  by  his  belief  of 
■the  soundness  of  the  house  to  enter  into  the  agree- 
ment, or  that  any  misrepresentation  was  made  by  the 
defendant  to  the  plaintiff  as  to  the  condition  of  the 
house.  ffiU  v.  Gray,  1  Stark.  N.P.  434,  distin- 
guished.    Ibid. 

A  declaration  alleged  that  the  defendants  falsely 
and  fraudulently  deceived  the  plaintiff  in  this,  that 
"  they,  as  brokers  of  the  plaintiff,  employed  by  him 
to  purchase  oil,  falsely  represented  to  him  that  they 
had  purchased  for  him  twenty-five  tons  of  palm  oil, 
to  arrive  by  the  Cehna,  at  the  price  of  30i.  per  ton;" 
whereas,  in  fact,  the  defendants  purchased  the  oil  on 
the  terms  "  that  the  said  twenty-five  tons  were  sold, 
and  would  be  delivered  to  the  plaintiff  after  and  sub- 
ject to  the  prior  delivery  of  800  tons  of  palm  oil 
fi'om  the  said  vessel."  Averments,  that  the  vessel 
arrived  with  less  than  800  tone,  and  the  consequent 
non-delivery  to  the  plaintiff  of  the  twenty-five  tons 
and  loss  thereby.  At  the  trial  the  facts  were  proved 
as  stated  in  the  declaration,  but  it  was  conceded  that 
there  was  no  fraudulent  intention  on  the  part  of  the 
defendants; — Held,  that  an  action  was  not  maintain- 
able on  this  declaration.  Thorn  v.  Biglwnd,  22  Law 
J.  Rep.  (n.s.)  Exch.  243  ;  8  Exch.  Rep.  725. 

Qwcere whether  by  the  law  merchant  it  is  the 

duty  of  the  broker  in  all  cases  to  furnish  his  prin- 
cipal with  a  correct  account  of  the  contracts  he  has 
made.     Ibid. 

The  second  count  alleged  that  the  defendant  and 
others  had  formed  the  company  as  in  the  first  count 
mentioned,  and  that  the  said  12,000  shares  were 
actually  offered  to  the  public ;  that  the  defendant, 
as  such  promoter  and  managing  director,  intending 
to  deceive  the  public  and  to  cause  it  to  be  publicly 
represented  and  advertised  that  the  said  company 
was  likely  to  be  a  safe  and  profitable  undertaking, 
arid  also  to  deceive  the  public  who  might  become 
purchasers  of  the  said  12,000  shares,  and  to  induce 
them  to  become  such  purchasers,  falsely,  fraudulently 
and  deceitfully  caused  it  to  be  publicly  advertised 
and  made  known  in  and  by  a  prospectus  issued  by 
the  defendant  as  such  director,  (inter  alia)  that  the 
promoters  of  the  said  company,  in  proposing  to  issue 


to  the  public  the  said  12,000  shares  at  12*.  6rf.  per 
share  free  from  all  further  calls,  did  not  hesitate  to 
guarantee  to  the  bearers  of  the  said  12,000  shares  a 
minimum  annual  dividend  of  33Z.  per  cent.,  payable 
in  half-yearly  dividends  of  \6l.  10s.  per  cent,  each, 
and  that  the  said  guarantie  should  remain  in  force 
until  the  said  12s.  6d.  per  share  should  be  thus  repaid 
to  the  shareholder ;  that  the  defendant,  by  means  of 
the  said  false,  fraudulent  and  deceitful  representation, 
fraudulently  induced  the  plaintiff  to  become,  and  the 
plaintiff  by  reason  thereof  became  the  purchaser  and 
bearer  of  2,500  of  the  said  12/100  shares  at  12s.  Gd. 
per  share,  and  by  means  of  the  premises  the  plaintiff 
was  induced  to  pay,  and  did  pay  12s.  6d.  for  each  of 
the  said  shares ;  whereas,  in  truth  and  in  fact  at  the 
time  of  making  the  said  statement,  the  same  was  false 
and  fraudulent  to  the  knowledge  of  the  defendant, 
and  the  defendant  had  no  ground  whatever  for  offer- 
ing such  guarantie  to  the  pubhc,  as  the  defendant  well 
knew;  by  means  whereof  the  plaintiff  had  lost  the 
money  so  paid  by  him  as  aforesaid: — Held,  that  the 
count  contained"  a  suiEcient  allegation  of  a  false  re- 
presentation by  the  defendant,  and  that  the  plaintiff 
was  entitled  to  judgment  upon  it,  as  there  was  no  ne- 
cessity for  any  privity  between  the  parties  to  support 
an  action  of  tort  for  a  false  representation.  Oerhwrd 
v.  Boies,  22  Law  J.  Rep.  (n.s.)  Q.B.  364;  2  E.  & 
B.  476. 

(B)  Relieb  against,  in  Equity. 

A,  the  executor  of  B,  filed  a  bill  against  C,  stating 
that  C  had  fraudulently  obtained  a  bill  of  exchange 
from  B,  and  praying  that  the  bill  might  be  delivered 
up.  It  appeared  that  an  action  had  been  brought  by 
the  direction  of  C  on  the  bill,  and  that,  after  the  evi- 
dence for  the  plaintiff  had  been  gone  into,  the  counsel 
for  the  plaintiff  had  elected  to  be  nonsuited.  C 
declined  to  give  any  undertaking  to  have  another 
action  tried  at  the  next  assizes.  The  Court  took  into 
consideration  the  alleged  fraud,  and  being  satisfied 
that  an  inference  of  fraud  was  to  be  drawn,  ordered 
the  biU  to  be  delivered  up.  Alleny.  Davis,  20  Law 
J.  Rep.  (n.s.)  Chanc.  44;  4  DeGex  &  Sm.  133. 

After  the  death  of  A,  a  captain  in  the  navy,  who 
died  at  a  very  advanced  age  in  Greenwich  Hospital, 
B,  a  dentist,  produced  a  bill  of  exchange  for  262?., 
alleged  to  have  been  given  him  by  A,  and  stated  at 
one  time  that  100?.,  part  of  it,  was  for  medical 
attendance,  and  the  rest  a  gift,  and  at  another  time 
that  there  was  a  contract  that  he  was  to  attend  to  A's 
teeth  for  the  rest  of  his  life,  and  supply  him  with 
teeth.  B  indorsed  the  bill  to  C,  to  whom  he  owed 
about  \il.,  on  the  understanding  that  C  should  bring 
an  action  for  their  joint  benefit.  The  action  was 
tried,  and  the  counsel  for  the  plaintiff  elected  to  be 
nonsuited : — Held,  that  under  all  these  circumstances 
an  inference  of  fraud  was  to  be  drawn.     Ibid. 

S  was  aware  that  R  was  entitled  to  property,  but 
might  not  at  first  be  aware  that  the  interest  of  R  was 
not  precarious,  and  impressed  R  with  the  notion  that 
it  was  so;  S  however  became  aware  that  the  interest 
was  not  precarious,  yet  he  did  not  inform  R  of  that 
fact,  but  on  the  contrary  still  represented  that  it  was 
both  precarious  and  could  not  be  established  without 
difficulty,  delay  and  expensive  litigation.  R  in  such 
a  state  of  circumstances  sold  one  half  of  the  estate  to 
S,  the  latter  giving  him  an  indemnity  against  all  costs 
of  recovering  the  property,  and  representing  that  men 
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of  business  conducted  cases  on  the  arrangement  that 
no  law  expenses  were  paid  unless  the  proceedings 
were  successful;  but  if  they  were,  that  law  costs  were 
paid  out  of  the  money  recovered,  and  the  party  con- 
ducting the  proceedings  and  furnishing  the  informa- 
tion was  allowed  half  what  was  recovered  to  satisfy 
him  for  risk  of  paying  law  expenses.  Subsequently, 
R  agreed  to  sell  the  other  half  for  a  stated  sum.  R 
filed  a  bill  to  set  aside  the  conveyance  and  to  have 
the  contract  for  the  sale  of  the  second  moiety  de- 
clared void,  but  died  before  the  hearing,  and  the  suit 
was  revived  by  his  devisee  and  executrix.  S  filed  a 
cross-bill  for  the  specific  performance  of  the  sale  of 
the  second  moiety.  In  the  first  suit  the  solicitor  of 
S  was  made  a  party,  and  was  charged  with  a  parti- 
cipation in  the  fraud.  The  Court  below  set  aside 
the  conveyance,  and  as  the  contract  for  the  sale  of 
the  second  moiety  was  based  on  the  former  convey- 
ance it  declared  the  same  void,  and  ordered  S  to  pay 
the  costs,  but  dismissed  the  original  suit  as  against 
the  solicitor,  without  costs.  The  Court  also  dis- 
missed the  bill  for  specific  performance,  with  costs. 
From  this  decree  S  appealed: — Held,  that  as  B  did 
not  know  his  rights  when  he  executed  the  conveyance, 
nor  when  he  signed  the  contract  for  the  sale  of  the 
second  moiety,  and  that  as  the  former  was  based  on 
fraud  and  misrepresentation,  and  as  the  latter  depended 
on  the  former,  both  must  fail,  and  the  decree  must 
be  affirmed,  with  costs.  Seynell  v.  Sprye,  Sprye  v. 
ReyneU,  21  Law  J.  Rep.  (n.s.)  Chanc.  633;  1  De 
Gex,  M.  &  G.  660. 

Where  a  party  has  induced  another  to  act  on  the 
faith  of  several  representations  made  by  him,  any  one 
of  which  has  been  made  fraudulently,  he  cannot  set 
up  the  transaction  by  shewing  that  every  other  repre- 
sentation was  truly  and  honestly  made,  or  was  the 
result  of  innocent  error.     Ibid. 

A  representation  that  remuneration  for  professional 
services  rendered,  as  above  stated,  was  customary, 
being  untrue,  is  a  ground  for  setting  aside  a  convey- 
ance and  contract  founded  on  it.     Ibid. 

Whether  the  agreement  amounted  to  champerty, 
or  savoured  of  champerty,  still  as  the  parties  were 
not  in  'pwri  delicto,  and  as  the  vendor  had  no  legal 
advice  but  that  of  the  solicitor  of  the  purchaser,  who 
adhered  more  to  the  purchaser  than  to  the  vendor, 
and  failed  in  his  duty  to  the  latter,  the  Court  con- 
sidered that  the  vendor's  suit  ought  not  to  fail,  on  the 
ground  that  he  was  a  party  to  a  contract  against 
public  policy  or  illegal.     Ibid. 

The  Court  being  of  opinion  that,  although  the  soli- 
citor had  acted  contrary  to  public  policy,  whether 
through  misapprehension  or  otherwise,  and  although 
his  duty  professionally  prohibited  him  from  assisting 
where  there  was  aliud  simvlatuyn  aliud  actum,  and 
although  he  abetted  in  the  composing  and  uttering  of 
documents  which  recorded  an  affair  as  it  was  not,  yet 
still  as  the  Court  had  no  firm  impression  that  the 
decree  below  ought  to  have  charged  him  with 
costs,  it  refused  to  varv  the  decree  in  this  respect. 
Ibid. 

A,  being  liable  to  the  plaintiff  for  a  breach  of 
trust,  conveyed  his  property  to  his  son  in  considera- 
tion of  a  life  annuity  of  60/.  The  consideration  for 
the  conveyance  was  greatly  inadequate.  The  father 
was  in  a  dangerous  state  of  health,  and  died  seven 
days  after,  leaving  no  property.  The  conveyance 
was  set  aside  as  fraudulent,  for  the  benefit  not  only 


of  the  plaintiff,  but  of  all  the  other  creditors  of  A. 
Strong  v.  Strong,  18  Beav.  408. 

It  is  an  established  doctrine  of  equity  that,  where 
a  bill  sets  up  a  case  of  fraud  as  a  ground  for  relief 
and  such  fraud  is  not  proved,  the  plaintiff  is  not  en- 
titled to  relief  by  establishing  some  other  fact  inde- 
pendent of  the  fraud,  which  might  of  itself  create  a 
title  to  relief  under  a  head  of  equity,  distinct  from 
that  applicable  to  the  case  of  the  fraud  alleged. 
Price  V.  Berrinffton,  3  Mac.  &  G.  486. 

Where  a  person  by  a  deed,  eight  days  before  his 
death,  grants  a  benefit  to  his  grandson  and  son-in- 
law,  there  is  no  such  confidential  relation  as  to  in- 
duce this  Court  to  presume  fraud.  Beanland  y. 
Bradley,  2  Sm.  &  G.  339. 

A  tenant  for  life  and  his  son,  who  was  tenant  in 
tail  male  in  remainder,  joined  in  recovery  deeds 
purporting  to  assure  the  entailed  property  to  the  use 
of  trustees  for  a  term  in  trust  to  pay  off  certain 
mortgage  debts,  with  remainder  to  the  use  of  the  son 
during  the  life  of  the  father,  with  remainder  to  the 
use  of  the  father's  wife  for  life,  with  remainder  to  the 
use  of  the  son  for  life,  with  remainder  to  the  use  of 
the  sons  of  the  son  successively  in  tail,  with  remain- 
der to  the  use  of  his  daughters  in  tail,  with  an  ulti- 
mate remainder  to  the  use  of  the  father  in  fee.  The 
father  executed  these  deeds  with  the  intent  to  de- 
fraud his  creditors,  but  that  object  was  concealed 
from  the  son.  The  father  became  bankrupt,  and  the 
deeds  were  at  the  suit  of  his  assignees  ordered  to  he 
delivered  up  and  cancelled ; — Held,  in  a  subsequent 
suit  of  a  grandson  (tenant  in  tail  under  the  recovery 
deeds)  that  the  deeds  were  not  only  void  as  against 
the  creditors,  but  that  the  grandson  had  no  equity  as 
against  a  purchaser  from  the  son  to  have  the  trusts 
of  the  term  performed.  Ta/rleton  v.  JAddell,  4  De 
Gex  &  S.  533. 

If  a  case  of  fraud  is  made  by  a  bill  and  is  not 
established  by  the  evidence,  and  another  case  for 
relief  is  alleged  in  the  same  bill  and  proved,  so  much 
only  of  the  bill  as  relates  to  the  case  of  fraud  is  dis- 
missed, and  relief  may  be  given  on  the  other  part  of 
it.     Parr  v.  JeweU,  1  Kay  &  J.  671. 

But  if  a  case  of  actual  fraud  is  alleged  by  the  bill, 
the  plaintiff  cannot  obtain  relief  upon  such  a  bill  by 
proving  only  a  case  of  constructive  fraud.     Ibid. 

The  bill  alleged  that  the  plaintiff,  without  con- 
sideration, gave  a  promissory  note  and  accepted 
certain  bills  of  exchange  for  the  accommodation  of 
A,  and  that  A  discounted  the  note  and  negotiated 
the  bills  for  his  own  use,  and  paid  them  before 
or  after  they  became  due,  and  told  the  plaintiff 
that  he  had  done  so,  and  that  he  was  ready  to  give 
them  up  to  the  plaintiff.  The  bill  also  alleged  that 
A  afterwards  fell  ill,  and  when  he  was  near  his  death 
his  son  found  among  his  papers  the  note  and  bill 
uncancelled,  and  handed  them  over  to  B,  who  gave 
them  to  the  defendant,  and  that  the  defendant  knew 
when  he  received  them  that  B  had  obtained  posses- 
sion of  them  without  the  sanction  of  A  and  without 
consideraiton,  and  the  bill  sought  to  have  the  note 
and  bills  delivered  up,  and  to  restrain  an  action  by 

the  defendant  upon  them.      Qiusre whether,  the 

case  of  fraud  not  having  been  proved,  the  plaintiff 
could  obtain  relief  upon  proof  that  the  note  and  bills 
were  given  without  consideration  to  A,  and  that  there 
wasan  expressagreementbetweenhimand  the  plaintiff 
that  they  should  notbenegotiatedwhenoverdue.  Ibid. 
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A,  who  was  a  labouring  man,  receiving  about  9s, 
a  week  and  totally  uneducated,  believing  himself  to 
have  a  contingent  interest  in  an  estate  in  fee  simple, 
oiFered  in  February  1838  to  sell  his  interest  to  B.  B 
applied  to  his  attornies,  who  advised  that,  as  A's 
father  might  cut  off  the  entail,  A  had  no  saleable  in- 
terest. B  declined  the  purchase,  but  shortly  after- 
wards consented  to  lend  money  to  A,  and  lent 
different  sums,  amounting  in  the  whole  to  20^.  A, 
on  the  Sth  of  May  1838,  executed  a  money  bond 
conditioned  in  the  penalty  of  iOl.  to  secure  the 
payment  of  201.,  with  51.  per  cent,  interest,  on  the 
6th  of  November  then  next.  A  was  not  called  on 
for  interest,  nor  did  he  hear  of  the  matter  again  till 
the  22nd  of  September  1840,  the  day  of  his  father's 
funeral.  His  father  had  not  interfered  with  the 
descent  of  the  property,  and  A  had  at  that  time  be- 
come possessed  of  the  estate.  On  the  24th  of  Sep- 
tember A  entered  into  an  agreement  to  sell  the  estate 
to  B,  and  that  agreement  was  carried  into  execution 
by  a  conveyance  on  the  following  10th  of  October. 
The  bond,  agreement,  and  conveyance  were  prepared 
by  B's  attorney,  and  executed  at  his  office.  A  had 
no  attorney.  The  estate  was  sold  considerably  under 
its  value.  A  afterwards  filed  a  bill  alleging  these 
facts,  and  praying  that  the  deed  of  conveyance  might 
be  set  aside  as  fraudulent  and  void : — Held,  that  the 
bill,  as  a  bill  charging  fraud,  was  properly  dismissed. 
Cm-son  V.  BeVworthy,  3  H.L.  Cas.  742. 

Qucere — whether  A  might  not  have  maintained  a 
bill  to  set  aside  the  conveyance  as  improvidently 
made  and  hastily  executed.     Ibid. 

A  debtor  having  contracted  to  purchase  an  estate 
caused  the  conveyance  to  be  made  to  trustees,  and 
trusts  to  be  declared  by  deeds  dated  in  March  1850, 
which  recited  the  agreement  of  the  debtor  for  the 
purchase,  and  that  the  conveyance  to  the  trustees 
was  by  his  direction,  and  declared  the  trusts  to  be 
for  the  sale  of  the  property,  and  retaining  the  pro- 
ceeds for  the  benefit  of  the  wife  and  children  of  the 
debtor.  By  one  of  the  deeds  of  March  1850  the 
debtor  also  assigned  to  the  same  trustees  all  the  fur- 
niture in  certain  houses  (one  of  which  was  on  the 
purchased  estate),  upon  the  same  trusts  for  his  wife 
and  children.  The  debtor  was  at  the  date  of  these 
deeds  indebted  to  an  extent  which  would  render  a 
voluntary  disposition  of  his  estate  fraudulent  under 
the  statute  13  Eliz.  c.  5.  as  against  creditors.  The 
trustees  were  not  informed  of  the  assignment  of  the 
furniture  to  them,  and  it  continued  in  the  possession 
of  the  debtor  until  the  subsequent  assignment  next 
mentioned.  By  a  mortgage-deed  dated  in  November 
1851  the  debtor  conveyed  and  assigned  all  his  real 
and  personal  estate  to  a  creditor,  to  whom  he  had 
after  the  voluntary  deeds  of  March  1850  become 
largely  indebted,  to  secure  so  far  as  it  would  go  the 
debt  owing  to  such  creditor,  and  the  creditor  there- 
upon took  possession  of  the  furniture : — Held,  that 
although  the  purchased  estate  was  never  vested  at 
law  in  the  debtor,  yet  as  he  had  by  the  contract  ac- 
quired an  equitable  interest  in  it,  which  interest  was 
conveyed  to  the  trustees  under  the  voluntary  deeds 
of  March  1850,  such  conveyance  was  fraudulent  as 
against  creditors  under  the  statute  13  Eliz.  c.  5. 
That  the  assignment  of  the  furniture  by  the  volun- 
tary deed  of  March  1850  was  also  fraudulent  as 
against  creditors.  That  as  against  the  creditor  en- 
titled under  the  mortgage  by  the  debtor  of  all  his 
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real  and  personal  estate  by  the  deed  of  November 
1851,  although  it  did  not  specify  in  particular  the 
purchased  estate  comprised  in  the  voluntary  deeds 
of  March  1850,  those  deeds  were,  as  to  such  pur- 
chased estate,  fraudulent  and  void  under  the  statute 
27  Eliz.  c.  4,  and  that  that  estate  passed  to  such 
creditor  by  the  mortgage-deed  of  November  1851. 
That  the  furniture  assigned  to  trustees  by  the  volun- 
tary deed  of  March  1850  did  not  pass  by  the  assign- 
ment of  all  the  personal  estate  of  the  debtor  by  the 
mortgage-deed  of  November  1851,  and  that  the  cre- 
ditor claiming  under  that  deed  did  not  acquire  any 
specific  lien  or  title  to  such  furniture,  either  by  the 
said  deed  or  by  the  act  of  taking  possession  thereof. 
Barton  v.  Vwnheythmisen,  11  Hare,  126. 


FRAUDS,  STATUTE  OF. 

(A)  Operation  of  the  Statute. 

(B)  Contracts  required  to  be  in  WRiTisa. 
(a)  Concerning  an  Interest  m  Lamd. 

(6)  For  Leases— Swrrender  iy  Operation  of 
Law. 

(c)  To  amsmer  for  Debt,  &c.  of  amother. 

(d)  Part  Performance, 

(C)  What  a  sufficient  Note  or  Memoran- 

dum IN  Writino. 

(D)  Acceptance  and  Receipt. 

(E)  Pleas. 


(A)  Operation  of  the  Statute. 

The  4th  section  of  the  Statute  of  Frauds  does  not 
make  the  agreements  therein  mentioned  void,  but 
only  prevents  their  being  enforced  by  action,  if  the 
requirements  of  that  section  are  not  complied  with. 
Leroux  v.  Brown,  22  Law  J.  Rep.  (n.s.)  C.P.  1;  12 
Com.  B.  Rep.  801. 

Therefore,  an  action  cannot  be  maintained  in  this 
country  upon  a  parol  agreement,  which  is  not  to  be 
performed  within  a  year,  although  made  in  France, 
and  valid  and  enforceable  there.     Ibid. 

(B)  Contracts  bequiked  to  be  in  Writing. 

(a)  Ooncernimg  an  Interest  in  Lamd. 

A  verbal  agreement  was  made  between  the  plain- 
tiff and  defendant,  that  in  consideration  of  the  plain- 
tiff giving  up  to  the  defendant  immediate  possession 
of  a  house  which  the  former  held  and  occupied 
under  an  agreement  from  his  landlord  for  a  seven 
years'  lease,  and  of  certain  fixtures  and  improve- 
ments done  by  the  plaintiff  on  the  premises,  the  de- 
fendant would  pay  the  plaintiff  1001.  The  landlord 
assented  to  the  change  of  tenants.  The  plaintiff 
gave  up  possession  to  the  defendant,  who  came  in 
and  was  accepted  as  tenant,  and  paid  to  the  plain- 
tiff a  portion  of  the  iOOl.  The  plaintiff  brought  a 
plaint  on  the  contract  to  recover  the  balance; — Held, 
that  this  was  a  contract  concerning  an  interest  in 
land,  and  that  as  it  was  not  in  writing,  section  4.  of 
the  Statute  of  Frauds  prevented  any  action  being 
maintainable  upon  it,  though  it  had  been  so  far  per- 
formed. Kdly  V.  Webster,  21  Law  J.  Rep.  (n.s.) 
C.P.  163 ;  12  Com.  B.  Rep.  283. 

In  an  action  to  recover  the  expenses  incurred  by 
the  plaintiff  in  investigating  the  defendant's  title  to 
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mortgage  certain  lands,  upon  the  ground  that  the 
defendant's  title  had  turned  out  to  be  defective,  the 
declaration  stated,  that,  in  consideration  the  plain- 
tiif  would  advance  2,000/.  upon  the  security  of  a 
mortgage  of  the  land,  upon  the  defendant's  making 
out  a  good  title  to  mortgage  the  said  lands  to  the 
plaintiff,  the  defendant  promised  the  plaintiff  to  pay 
him  the  expenses  to  which  he  might  be  subjected  in 
case  the  loan  should  go  off  by  reason  of  the  defen- 
dant changing  his  views  or  of  the  defectiveness  of  the 
defendant's  title.     The  evidence  of  the  defendant's 

title  was  as  follows : The  defendant,  shortly  before 

the  agreement  with  the  plaintiff,  had  contracted  to 
purchase  the  premises  of  one  W  E,  who  claimed  as 
heir-at-law  ex  parte  maternd  to  one  B  H,  the  person 
last  seised.  J  H,  the  father  of  B  H,  married  E  E, 
and  died  in  1787,  aged  59,  and  devised  the  property 
to  his  son  B  H  and  his  two  daughters,  and,  after  their 
death,  to  B  H  in  fee.  The  daughters  both  died  un- 
married, before  B  H,  who  died  a  bachelor,  in  1839, 
In  order  to  negative  the  existence  of  any  heirs  ex 
parte  mateimd,  depositions  in  a  Chancery  suit  of  E  v. 
E,  in  1843,  had  been  forwarded  to  the  plaintiff,  in 
which  the  deponents  stated  that  they  were  well  ac- 
quainted with  B  H,  who  told  them  that  "he  had  no 
relation  left."  And  the  deponents  stated,  that  they 
believed  B  H  had  no  relation  left,  on  his  father's 
side,  living  at  the  time  of  his  death.  It  further  ap- 
peared, that  two  issues  had  been  directed  in  the  same 
suit,  in  which  both  parties  claimed  the  property  as 
heir  to  B  H  er  parte  maternd ;  and  that  the  jury 
had  found,  upon  two  occasions  (the  cause  having 
been  tried  twice),  first,  that  B  H  did  not  leave  any 
heir  ex  parte  maternd;  and,  secondly,  that  the 
plaintiff  in  that  suit  (W  E,  from  whom  the  defendant 
claimed),  was  heir-at-law  of  B  H  ex  parte  maternd. 
A  statutory  declaration  had  also  been  furnished  to  the 
plaintiff,  in  which  the  declarant  stated,  that  B  H 
and  his  sisters  had  told  him,  on  several  occasions, 
that  they  had  no  relations  whatever  on  their  father's 
side,  and  that  they  had  often  heard  their  father 
declare  that  he  had  no  relations  whatever,  but  that 
he  was  the  last  of  his  family: — Held,  first,  that  the 
agreement  between  the  plaintiff  and  defendant  was 
not  within  the  4th  section  of  the  Statute  of  Frauds  ; 
and,  secondly,  per  Polloek,  O.B.,  Alderson,  B., 
and  Piatt,  B.,  that  the  defendant  had  not  made  out 
a  good  title  to  the  land  ;  for  that  by  "a  good  title" 
was  to  be  understood  such  a  title  as  the  Court  of 
Chancery  would  adopt  as  a  sufficient  ground  for 
compelling  specific  performance,  and  such  a  title  as 
would  be  a  good  answer  to  an  action  of  ejectment  by 
any  claimant ;  diaseniiente  Martin,  B.,  who  held 
that  it  was  sufficient  to  establish  a  legal  title  in  point 
of  fact.  Jeakes  v.  White,  21  Law  J.  Rep.  (n.s.) 
Exch.  265  ;  6  Exch.  Rep.  873. 

An  agreement  for  the  sale  of  a  milk-walk,  by 
whicti  the  plaintiff  agreed  to  let  the  defendant  into 
occupation  of  premises  of  which  the  plaintiff  was 
tenant,  and  the  defendant  agreed  to  pay  the  rent, 
rates  and  taxes,  is  a  contract  concerning  an  interest 
in  land  requiring  a  memorandum  in  writing  under 
the  4th  section  of  the  Statute  of  Frauds.  Smart  v. 
Harding,  24  Law  J.  Rep.  (n.s.)  C.P.  76  ;  15  Com. 
B.  Rep.  652. 

Commissioners  were  empowered  by  act  of  parlia- 
ment to  borrow  money  on  mortgage  of  lands,  here- 
ditaments and  funds,  or  on  bond  ;  and  by  a  subse- 


quent act  the  bondholders  were  to  be  "  entitled  to  the 
benefit  of"  the  mortgage,  which  the  act  recited  had 
been  executed  by  the  Commissioners  to  a  trustee  in 
trust  for  the  bondholders: — Held,  that  the  obligee  of 
such  bond  was  in  the  situation  of  a  mortgagee;  and 
that  a  contract  for  the  sale  of  the  bond  was  a  con- 
tract for  the  sale  of  an  interest  iu  land  within  the  4th 
section  of  the  Statute  of  Frauds.  Toplin  v.  Lomas, 
24  Law  J.  Rep.  (n.s.)  C.P.  144  ;  16  Com.  B.  Rep. 
159. 

A  contract  for  the  sale  of  shares  in  a  mining  com- 
pany managed  on  the  cost-book  principle  is  not  a 
contract  for  the  sale  of  land  or  an  interest  in  land, 
under  the  4th  section  of  the  Statute  of  Frauds,  3 
Car.  2.  c.  19  ;  dissentiente  ParJce,  B.  Nor  is  it  a 
contract  for  the  sale  of  goods,  wares  and  merchan- 
dise, within  the  1 7th  section  of  that  statute.  Wat- 
son v.  Spratley,  24  Law  J.  Rep.  (n.s.)  Exch.  53; 
10  Exch.  Rep.  222. 

(h)  For  Leases — Swrender  iy  Operation  of  Law. 

In  an  action  of  debt  for  rent  on  a  demise  for 
seven  years  the  defendant  pleaded  that  whilst  the 
demise  was  in  force,  and  before  the  accrual  of  the 
rent,  it  was  agreed  between  him  and  the  plaintiff 
that  the  plaintiff  should  make  certain  alterations, 
and  that  in  consideration  thereof  he  the  defendant 
should  relinquish  his  interest  under  the  demise,  and 
take  a  new  lease  for  seven  years ;  and  until  such  new 
lease  should  be  tendered,  that  he  should  remain 
tenant  from  year  to  year;  that  the  plaintiff  did  make 
the  alterations,  and  that  he  the  defendant,  in  pur- 
suance of  the  agreement,  relinquished  his  interest 
under  the  lease,  and  entered  upon  the  premises  under 
the  agreement  ;  and  that,  by  means  of  the  said  pre- 
mises, he  the  defendant  was  tenant  from  year  to 
year,  and  that  his  title  under  the  lease  was  surren- 
dered. Issue  was  taken  on  this  plea,  and  at  the 
trial  no  written  agreement  was  proved,  but  the  jury 

found  a  verdict  for  the  defendant : Held,  that  the 

agreement  was  an  entire  agreement,  and  the  part  re- 
lative to  a  lease  for  seven  years  being  required  to  be 
in  writing  under  the  Statute  of  Frauds,  no  part  of  it 
could  be  proved  by  parol.  Forquet  v.  Moore,  22 
Law  J.  Rep.  (n.s.)  Exch.  35  ;  7  Exch.  Rep.  870. 

(c)  To  answer  for  Debt,  &c.  of  another. 
[See  Macrory  v.  Scott,  post  (C).] 
An  agreement  by  a  factor  to  sell  upon  a  del  cre- 
dere commission  need  not  be  in  writing,  not  being 
a  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  within  the  4th  section  of 
the  Statute  of  Frauds.  Couturier  v.  Hastie,  22  Law 
J.  Rep.  (N.s.)  Exch.  97;  8  Exch.  Rep.  40. 

(d)  Part  Performance. 
A,  the  owner  of  leasehold  property,  told  B  that 
he  intended  to  give  him  that  property  on  the  mar- 
riage-between  B  and  the  daughter  of  A.  After  the 
marriage  A  gave  up  possession  to  B,  and  B  expended 
money  upon  it.  A  died,  and  his  administrator 
claimed  the  money  which  had  been  paid  into  court 
on  the  purchase  by  a  charity  of  the  property  :  but 
the  Court  held,  that  the  parol  agreement  having 
been  followed  up,  not  only  by  marriage,  but  by 
possession  of  the  property  and  money  expended  on 
it  in  repairs,  belonged  to  B;  and  that  the  case  was  not 
within  tiie  Statute  of  Frauds.     Surcoms  v.  Pinnigcr, 
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22  Law  J.  Rep.  (n.s.)  Chanc.  419;  3  De  Gex,  M. 
&  G.  671. 

(C)  What  a  sufficient  Note  or  Memorandum 
IN  Writing. 

As  between  buyer  and  seller,  the  bought  and  sold 
notes,  signed  and  delivered  by  a  broker  acting  for 
both  parties,  when  they  agree,  and  there  is  no  signed 
entry  of  the  contract  in  the  broker's  book,  are  the 
memorandum  in  writing  which  constitutes  the  con- 
tract binding  on  both  parties  within  the  Statute  of 
Frauds.  But  when  they  materially  vary,  there  is 
no  such  binding  contract;  and  neither  the  bought 
note  delivered  to  the  buyer,  nor  the  sold  note  deli- 
vered to  the  seller,  can  then  be  treated  by  itself  as 
such  memorandum  in  writing.  SivewrigJU  v.  Archi- 
bald, 20  Law  J.Eep.  (n.s.)Q.B.  529;  17  0,3.  Rep. 
103. 

The  entry  of  the  contract  made  in  the  broker's 
book,  and  signed  by  him,  constitutes  the  binding 
contract  between  the  parties;  and  a  variance  between 
it  and  the  bought  or  sold  note  afterwards  deli- 
vered by  the  broker  would  not  affect  its  validity 

per  Lord  Campbell,  C.J.,  Patteson,  J.  and  Wight- 
man,  J.  But,  per  Erie,  /.,  bought  and  sold  notes 
signed  and  delivered  by  a  broker  acting  for  both 
parties,  who  has  made  no  signed  entry  in  his  books  of 
the  contract,  are  not,  by  presumption  of  law,  without 
other  evidence  of  intention,  a  binding  contract  in 
writing,  and  do  not  exclude  other  evidence  of  the 
contract,  and  of  a  compliance  with  the  Statute  of 
Frauds,  in  case  the  bought  and  sold  notes  materially 
vary.     Ibid. 

Declaration,  setting  out  a  sold  note,  signed  by  a 
broker  for  the  sale  to  the  defendant  of  "  500  tons 
Messrs.  Dunlop,  Wilson  &  Co.'s  pig-iron,"  and 
averring  a  breach  of  the  contract  on  the  part  of  the 
defendant  in  not  accepting  or  paying  for  the  iron 
when  tendered.  Plea,  non  assumpsit.  It  was 
proved  that  the  broker  on  behalf  of  the  plaintiff  had 
-  verbally  agreed  to  sell  the  defendant  "  Dunlop, 
Wilson  &  Go's  iron";  and  on  the  26th  of  February 
1849  delivered  a  bought  note  to  the  defendant. 
The  bought  note,  being  produced,  differed  from  the 
sold  note  delivered  to  the  plaintiff,  in  stating  the 
purchase  generally  as  of  "  500  tons  of  Scotch  pig 
iron."  There  was  no  signed  entry  of  the  contract 
in  the  broker's  book.  The  learned  Judge  allowed 
the  declaration  to  be  amended  according  to  the  terms 
of  the  bought  note.  It  was  then  further  proved  that 
the  broker  bad  the  delivery  orders  for  iron  ready  to 
be  handed  to  the  defendant  on  the  26th  of  March; 
and  between  that  date  and  the  27th  of  October  the 
defendant  several  times  authorized  the  broker  to 
propose  terms  to  the  plaintiff  as  to  the  delivery  of 
the  iron,  and  the  payment  of  the  purchase-money, 
without,  however,  any  reference  being  made  to  the 
terms  of  either  the  bought  or  sold  note.  The  jury 
found  that  the  defendant  had  subsequently  ratified 
the  contract  in  the  terms  stated  in  the  bought  note : 
— Held,  per  Lord  Campbell,  C.J.,  Patteson,  J.  and 
Wightman,  J.,  first,  that  there  was  a  material  vari- 
ance between  the  bought  and  sold  notes;  and  there- 
fore, that  they  did  not  constitute  a  valid  contract. 
Secondly,  that  assuming  there  was  evidence  of  a  parol 
contract,  there  was  no  sufficient  memorandum  in 
writing,  within  the  Statute  of  Frauds,  to  make  such 
contract  binding  upon  the  defendant.     Ibid. 


Held,  also,  per  Lord  Campbell,  C.J.  and  Wight- 
man,  J.,  that  there  was  no  sufficient  evidence  of  any 
subsequent  ratification  by  the  defendant  of  the  con- 
tract, as  stated  in  the  bought  note.     Ibid. 

Held,  per  S-Ze,  /.,  that  the  jury  were  warranted 
in  inferring,  as  it  appeared  they  intended  to  do,  the 
substance  of  the  contract  to  be  as  stated  in  the 
bought  note  and  amended  declaration;  and  that  the 
plaintiff,  therefore,  was  entitled  to  succeed,  on  the 
ground  either  that  the  bought  and  sold  notes  did  not 
substantially  vary,  or  that  the  bought  note,  which 
stated  the  substance  of  the  contract,  was  a  sufficient 
memorandum  within  the  Statute  of  Frauds  to  bind 
the  defendant.     Ibid. 

Assumpsit  for  the  price  of  certain  barrels  of  flour. 
The  defendant  wrote  to  the  plaintiff,  stating  that 
he  had  received  the  barrels,  which  were  not  so  fine 
as  the  samples,  and  were  not  the  barrels  he  had 
bought,  and  that  he  would  not  have  them.  The 
plaintiff  answered  that  he  was  astonished  at  any  fault 
being  found  with  the  flour,  that  it  was  sold  subject 
to  the  defendant's  examining  the  bulk,  and  that  it 
was  not  until  after  the  defendant  had  examined  it 
and  satisfied  himself  of  both  quality  and  condition 
that  he  confirmed  the  purchase,  and  could  not, 
therefore,  object  to  fulfil  his  agreement.  The  defen- 
dant replied  that  the  barrels  received  were  not  the 
same  as  those  he  saw,  nor  so  fine  as  the  samples,  and 
that  if  the  plaintiff  would  take  them  back  and  pay 
charges  the  defendant  would  send  them,  and  that  he 
could  not  tell  what  to  do  with  them  : — Held,  that  as 
the  letters  did  not  express  all  the  terras  of  the  con- 
tract, but  contained  an  express  refusal  by  the  defen- 
dant to  receive  the  flour,  they  did  not  constitute  a 
sufficient  contract  to  take  the  case  out  of  the  17th 
section  of  the  Statute  of  Frauds.  Archer  v.  Baynes, 
20  Law  J.  Rep.  (n.s.)  Exch.  54;  5  Exch.  Rep.  625. 

Debt  on  an  Irish  judgment.  Plea,  that  the  judg- 
ment was  recovered  against  the  defendant  as  surety 
for  Scott  Brothers,  for  monies  advanced  by  the 
plaintiff  to  them;  that  after  the  judgment  recovered 
the  plaintiff  settled  with  Scott  Brothers,  and  that 
there  was  nothing  due  upon  the  judgment  for  monies 
advanced.  Replication,  that  after  judgment  reco- 
vered an  indenture  was  executed  between  the  plain- 
tiff and  Scott  Brothers,  whereby,  after  reciting  the 
judgment  and  various  disputed  accounts,  an  agree- 
ment was  made  between  the  plaintiff  and  Scott 
Brothers  for  the  settlement  of  all  disputes,  by 
which  it  was  agreed,  inter  aZia,  that  the  plain- 
tiff should  advance  8001  to  the  Ulster  Banking 
Company,  which  he  had  guaranteed  to  them,  and 
200/.  to  Scott,  Brothers,  and  that  the  debt  from 
Scott  Brothers,  should  be  fixed  at  1,000/.,  and  that 
the  agreement  should  be  without  prejudice  to  the 
security  of  the  said  judgment  against  the  defendant. 
Averment,  that  after  the  making  of  the  said  inden- 
ture, and  before  the  execution  by  the  plaintiff,  in 
consideration  that  the  plaintiff  would  execute  it,  and 
would  advance  the  said  sums  of  800i!.  and  200/.,  the 
defendant  promised  that  the  said  judgment  should 
stand  security  for  the  repayment  of  the  said  sum  of 
1,000/.  and  interest.  Averment  of  performance  by 
the  plaintiff,  and  that  the  said  sums  of  800/.  and 
200/.  had  been  advanced,  but  never  repaid.  Re- 
joinder, traversing  the  promise,  miodo  et  formA. 
Issue  thereon.  To  prove  this  issue,  the  plaintiff  put 
in  the  following  letter  from  the  defendant  and  another 
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surety,  dated  before  the  execution  of  the  deed  by 

the  plaintiff: «  We  hereby  consent  to  the  within 

deed  being  executed  by  and  between  the  parties, 
without  prejudice  to  the  rights  and  remedies  of  the 
plaintiff,  &c.,  under  his  judgment  for  1Q,000;.,  to 
recover  the  sum  of  l.OOOZ.  &c.  This  letter  had  been 
annexed  to  the  deed,  and  was  intended  to  have  been 
sent  therewith  to  the  defendant  for  signature,  but 
the  letter  alone  was  sent,  and  the  defendant  signed  it 
without  seeing  the  deed.  SemUe — that  this  was  not 
a  promise  to  pay  the  debt  of  another  within  the 
Statute  of  Frauds;  but  that  if  it  were,  there  was 
a  sufficient  memorandum  in  writing,  as  the  letter 
signed  by  the  defendant  incorporated  so  much  of  the 
deed  as  formed  the  consideration  of  his  promise; 
and,— Held,  that  the  issue  was  rightly  found  for  the 
plaintiff.  Macrory  v.  Scott,  20  Law  J.  Rep.  (n.s.) 
Exch.  90;  5  Exch.  Kep.  907. 

Mortgagees  having  offered  to  give  the  defendant, 
the  executor  of  the  mortgagor,  time  for  payment  of 
the  mortgage-money  provided  a  sum  of  1,500/. 
should  be  made  up  on  a  day  fixed,  the  defendant, 
on  the  18th  of  December,  wrote  them  a  letter,  stating 
his  present  inability  to  pay,  and  asking  for  a  year's 
time,  but  saying  he  had  lOOi,  which  he  would  pay 
over,  and  that  he  would  engage  by  the  beginning  of 
April  to  have  another  lOOZ.  ready,  and  other  sums 
afterwards.  The  letter  contained  other  statements, 
and  a  further  request  for  time.  On  the  third  of 
January  the  mortgagees  sent  the  defendant  an  answer 
saying  they  considered  that  200i  would  be  paid  by 
the  1st  of  April,  but  could  not  promise  further  time 
unless  the  amount  was  made  up  to  l,500t  The 
200Z.  not  having  been  paid  by  the  1st  of  April,  an 
action  was  brought  by  the  mortgagees  against  the 
defendant,  seeking  to  charge  him  personally  on  a 
promise  to  pay  him  that  sum,  made  in  consideration 
of  forbearance  to  the  1st  of  April : — Held,by  Jervis, 
C.J.,  Williams,  J.  and  Talfowd,  J.,  that  there  was 
no  sufficient  promise  in  writing  to  bind  the  defendant 
personally,  under  the  Statute  of  Frauds,  the  corre- 
spondence not  shewing  any  unqualified  promise  by 
the  defendant;  by  Maule,  J.  dissentiente,  that  the 
letter  of  the  18th  of  December  was  separable  into 
two  parts,  the  first  of  which  contained  an  unqualified 
offer  as  to  the  200/.  in  consideration  of  forbearance 
till  the  1st  of  April,  which  was  accepted  in  the  letter 
of  the  3rd  of  January,  and  that,  therefore,  the  Statute 
of  Frauds  was  satisfied.  Ha/miUon  v.  Terry,  21  Law 
J.  Rep.  (n.s.)  C.P.  132. 

A  having  agreed  to  sell  to  B  two  parcels  of  goods 
before  they  were  delivered,  B  procured  from  C  a 

letter  as  follows ; "  Upon  yonr  handing  me  your 

two  drafts  upon  B  respectively  for  200/.  and  146/. 
at  two  months  from  this  date,  I  undertake  to  get 
them  accepted  by  B,  and  to  see  them  paid."  This 
was  signed  by  C.  The  goods  were  then  delivered, 
but  B  a  few  days  afterwards  discovered  that  the 
goods  charged  146/.  should  have  been  charged  160/., 
and  drew  two  bills  accordingly  for  200/.  and  150/. 
respectively,  which  C  procured  B  to  accept,  and  C 
then  wrote  across  the  guarantie  the  following  words: 
"  I  have  received  the  two  drafts,  one  being  for  loO/. 
instead  of  146/.,  there  being  an  error  in  the  invoice 
of  4/.,  both  accepted  by  B."  Under  this  the  plain- 
tiff signed  his  own  name : — Held,  that  this  was 
rightly  described  as  an  undertaking  by  C  to  see  the 
two  bills  of  200/.  and  ISO/,  respectively  paid  by  B, 


and  that  it  was  sufficiently  signed  within  the  Statute 
of  Frauds.  Bluch  V.  Gompertz,  21  Law  J.  Bep. 
(h.s.)  Exch.  278;  7  Exch.  Rep.  862. 

Defendant  being  solicitor  for  the  purchaser  of 
real  estate,  who  had  made  default,  wrote  to  the 
solicitors  of  the  plaintiff,  who  was  the  vendor,  in  the 

following  terms : "  To   save   the  purchaser  from 

danger  of  entire  destruction  of  his  credit,  there 
appears  to  be  no  alternative  but  for  me  to  under- 
take to  settle  the  purchase.  After  long  considera- 
tion, I  very  reluctantly  undertake  to  settle  it  within 
two  months,  if  that  will  be  satisfactory  to  your 
client : Held,  that  this  expressed  a  promise  condi- 
tional on  the  plaintiff's  accepting  the  offer,  and  was 
therefore  a  memorandum  of  a  contract  in  consider- 
ation that  the  plaintiff  would  accept  the  offt-r, 
sufficiently  shewing  the  consideration  to  satisfy  the 
4th  section  of  the  Statute  of  Frauds.  Powers  v. 
Fowler,  4  E.  &  B.  fill. 

A  letter  signed  by  the  purchaser  not  containing 
the  terms  of  the  contract,  but  on  a  feir  view  of  the 
evidence  referring  (though  not  in  terms)  to  a  memo- 
randum containing  them : — Held,  sufficient  within 
the  Statute  of  Frauds.  Morgan  v.  Holford,  1  Sm. 
&,  G.  101. 

(D)  Acceptance  and  Receipt. 

In  an  action  to  recover  the  price  of  ten  hogsheads 
of  claret  it  appeared  that  the  defendant  having  ver- 
bally ordered  ten  hogsheads  of  the  plaintiff,  the  latter, 
in  October,  sent  him  fifteen,  whereupon  the  defen- 
dant wrote  to  him,  stating  that  he  could  only  take 
ten  on  their  proving  satisfactory,  and  would  hold  the 
other  five  on  account  of  the  plaintiff.  To  this  the 
plaintiff  answered  thus,  "  Whatever  suits  you  best  is 
most  acceptable  to  us.  The  wine  is  superior.  You 
will  ascertain  in  the  spring  if  you  have  room  for  it." 
The  defendant  placed  the  fifteen  hogsheads  in  the 
bonded  warehouse  in  his  own  name,  and  shortly 
after  tasted  and  disapproved  of  the  wine,  but  gave 
no  notice  to  the  plaintiff  of  his  disapproval  until  ■ 
April  following,  and  in  May  refused  to  take  any  of 
the  wine  : — Held,  that  there  was  not  an  acceptance 
of  the  ten  hogsheads  within  the  17th  section  of  the 
Statute  of  Frauds.  Cimliffe  v.  Harriscm,  20  Law 
J.  Rep.  (s-.a.)  Exch.  325;  6  Exch.  Rep.  903. 

Upon  a  verbal  order  for  the  supply  of  a  cargo  of 
china  stone  from  Cornwall,  to  be  sent  to  the 
Anderton  Carrying  Company,  at  Liverpool,  to  be  by 
them  forwarded  to  Hanley,  in  Stafibrdshire,  the 
vendors,  on  the  21st  of  April,  shipped  the  stone  on 
board  a  vessel  not  named  by  the  vendees,  and  the 
captain  signed  a  bill  of  lading  for  delivery  of  the 
stone  to  the  Anderton  Company  at  Liverpool,  a 
copy  of  which  was  sent  by  post,  on  the  23rd  of 
April,  to  the  Anderton  Company.  On  the  24th  of' 
April,  the  vendees  were  informed  by  letter  that  the 
stone  had  been  shipped  and  consigned  to  the  Ander- 
ton Company.  On  the  4th  of  May  the  vendees 
were  informed,  by  letter,  of  the  loss  of  the  vessel 
and  cargo  on  the  25th  of  April,  and  thereupon  they 
repudiated  the  contract,  and  refused  payment  of  the 
price : — Held,  in  an  action  for  the  price,  that  there 
was  no  evidence  of  an  acceptance  and  receipt  of  the 
stone  within  the  17th  section  of  the  Statute  of 
Frauds,  so  as  to  bind  the  defendants.  Meredith  v. 
Mdgh,  22  Law  J.  Rep.  (n.s.)  Q.B.  401;  2  E.  &  B. 
31)4. 
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Where  a  person  agrees  to  buy  goods  to  be  sepa- 
rated from  the  bulk,  and  directs  them  to  be  sent, 
when  separated,  to  a  particular  place,  the  mere 
delivery  at  that  place  by  the  vendor  is  not  of  Itself  a 
sufficient  acceptance  and  receipt  within  the  Statute  of 
Frauds,  for  the  purchaser  must  have  the  opportunity 
of  exercising  hia  option  after  the  separation  has 
been  made,  unless  he  has  done  some  act  to  deprive 
himself  of  that  option.  Sunt  v.  Seckt,  22  Law  J. 
Rep.  (N.S.)  Exch.  293;  8  Exch.  Eep.  814. 

(E)   PlBAS. 

A  plea  that  the  promise  sued  upon  was  a  promise 
to  answer  for  the  debt  of  another  person,  and  that 
there  was  no  agreement  or  memorandum  or  note 
thereof  in  writing  and  signed  by  the  defendant,  is 
bad  as  amounting  to  the  general  issue.  Seed,  or 
Jteade,  v.  Larrib,  20  Law  J.  Eep.  (h.s.)  Exch.  161; 
6  Exch.  Rep.  130. 


FRIENDLY  AND  BENEFIT  SOCIETIES. 
[See  title  Compaht,  3_(A)  (d).] 

(A)  Illeoal  Societies. 

( B)  Rights  akd  Powers  of  the  Tkustebs. 

( C)  Rules  and  Requlatiohs. 

(D)  Loans  and  Advances. 

(E)  JufiisDioTioN  OF  Justices. 

(F)  Arbitkation. 

(G)  Qualification  of  Member  to  tote  for 

Member  of  Parliament. 
(H)  Duties  and  Liabilities  of  Officers. 
( I )  Dissolution  of. 


(A)  Illegal  Societies. 

[See  Bwridge  v.  Cotton,  post  (D).] 

A  company,  consisting  of  a  large  number  of 
persons  subscribing  small  sums,  was  formed  for  the 
purpose  of  buying  land,  erectiiig  dwellings  thereon, 
and  allotting  the  same  to  the  subscribers.  The 
allotment  depended  upon  the  result  of  a  ballot.  In 
connexion  with  this  company  there  was  established 
a  bank  for  receiving  the  deposits  of  small  capitalists 
and  working  men,  upon  the  security  of  the  property 
of  the  company;  and  as  part  of  the  same  concern,  a 
bank  in  which  the  subscribers  of  the  company  might 
place  their  savings  for  purchasing  their  land  from  the 
company.  The  Judge,  in  an  action  of  libel,  having 
directed  the  jury  that  the  whole  of  this  scheme  was 
illegal,  on  the  grounds  of  its  being  contrary  to  the 

Lottery  Acts  and  also  to  the  Bank  Act, Held,  that 

the  scheme  being  illegal,  as  being  contrary  to  the 
Bank  Act,  there  was  no  misdirection.  O'Cormor  v. 
Sradshcm,  20  Law  J.  Eep.  (n.S.)  Exch.  26;  5 
Exch.  Rep.  882. 

QzuBre — Whether  it  was  contrary  to  the  Lottery 
Acts.     Ibid. 

(B)  Rights  and  Powers  of  the  Trustees. 

Money  which,  by  the  rules  of  a  ftiendly  society, 
ought  to  have  been  deposited  with  a  treasurer 
appointed  by  the  society,  was  paid  directly  to  the 
bankers  of  the  society.  The  bankers  were  adjudi- 
cated bankrupts,  and  the  society,  under  the  167th 
section  of  the  Bankrupt  Act,  claimed  to  be  paid  in 


full,  and  in  support  of  the  claim  filed  an  affidavit, 
swearing  that  the  bankers  were  "employed  in  the 
office  of  treasurer": — Held,  that  the  petitioners  were 
not  entitled  to  payment  in  full.  Ex  parte  Oxford, 
in  re  Rufford,  21  Law  J.  Rep.  (n.s.)  Bankr.  31;  1 
De  Gex,  M.  &  G.  483. 

A  bankrupt  was  the  treasurer  of  a  benefit  building 
society,  and  at  the  time  of  the  adjudication  he  was 
a  defaulter  as  treasurer.  The  trustees  claimed  to  be 
paid  in  full  in  preference  to  the  other  creditors,  by 
virtue  of  the  167th  section  of  the  Bankrupt  Law 
Consolidation  Act  (12  &  13  Vict.  c.  106),  but  the 
Commissioner  disallowed  the  claim,  whereupon  the 
trustees  appealed: — Held,  that  the  167th  section 
did  not  apply  to  benefit  building  societies,  and  that 
the  trustees  had  no  right  of  priority  over  the  other 
creditors.  Ex  parte  Bailey,  in  re  Ba/rrell,  23  Law 
J.  Rep.  (n.s.)  Bankr.  36;  5  De  Gex,  M.  &  G.  380. 

Held,  also,  that  any  preference  given  by  the  12th 
section  of  the  statute  4  4  5  Will.  4.  c.  60.  and  the 
4th  section  of  the  statute  6  &  7  Will.  4.  c.  32.  is 
taken  away  by  the  Consolidation  Act.     Ibid. 

Qware — whether  the  claim  could  have  been  sus- 
tained under  those  sections  before  the  passing  of  the 
Consolidation  Act.     Ibid. 

The  trustees  of  a  benefit  building  society  having, 
through  a  shareholder  as  their  agent,  purchased  an 
estate  out  of  the  funds  of  the  society,  and  paid  a 
sum  of  money  on  account  of  the  deposit,  filed  their 
bin  against  their  agent,  who  had  himself  obtained  a 
conveyance  of  the  estate,  which  he  refused  to  convey 
to  the  trustees  of  the  society,  to  compel  him  to  con- 
vey the  estate  to  them  upon  the  trusts  and  for  the 
purposes  of  the  society.  Upon  a  demurrer  for  want 
of  equity  and  for  want  of  parties, — Held,  that  the 
trustees  had  power  to  institute  this  suit  to  obtain  a 
conveyance,  though  the  purchase  which  had  been 
made  was  alleged  to  be  illegal  and  contrary  to  the 
act  of  parliament  and  the  rules  of  the  society;  and 
that  a  suit  instituted  by  the  trustees  authorizing  the 
purchase,  on  behalf  of  themselves  and  all  the  other 
members  and  shareholders  of  the  society,  was  suffi- 
cient; that  it  was  not  necessary  to  bring  all  the 
members  before  the  Court  to  consent  to  the  pur- 
chase, and  that  the  jurisdiction  of  this  Court  was 
not  ousted  by  the  appointment  of  a  separate  juris- 
diction for  the  regulation  of  the  aflairs  of  these 
societies.  MuUock  v.  Jenkins,  21  Law  J.  Rep.  (n.s.) 
Chanc.  66;  14  Beav.  628. 

(C)  Rules  and  Regulations. 

The  rules  of  a  friendly  society,  duly  certified 
under  the  4  &  6  Will.  4.  c.  40.  s.  4,  by  the  barrister 
appointed  for  that  purpose,  are  binding  and  conclu- 
sive upon  the  members,  and  their  validity  cannot, 
after  they  have  been  so  certified,  be  questioned. 
Dewhmst  v.  Clarkson,  23  Law  J.  Eep.  (n.s.)  Q.B. 
247;  3  E.  &  B.  194. 

Held,  therefore  (Erie,  J.  differing  in  opinion),  in 
an  action  by  the  three  trustees  of  a  friendly  society, 
acting  under  new  rules  certified  by  tW  barrister,  to 
recover  the  funds  of  the  society  from  a  treasurer  ap- 
pointed under  the  old  rules  of  the  society,  that  the 
defendant  could  not  object  to  the  validity  of  the  new 
rules  on  the  ground  that  they  had  been  irregularly 
passed.     Ibid. 

The  new  rule,  under  which  the  plaintiffs  had  been 
appointed,  provided  for  the  appointment  of  trustees. 
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one  of  whom  was  to  be  treasurer,  in  whose  names 
the  funds  of  the  society  should  be  invested.  The 
treasurer  of  the  society  was  not  one  of  the  trustees; 
and  held,  therefore,  that  the  action  could  not  be 
maintained.     Ibid. 

By  the  rules  of  an  association  established  under 
the  "Building  Societies  Act,  6  &  7  Will.  4.  c.  32,  it 
was  provided  that  the  funds  of  the  society  should 
from  time  to  time  be  put  up  for  sale,  the  highest 
bidder  to  be  the  purchaser,  and  to  receive  shares  at 
the  rate  of  his  bidding.  Shares  were  paid  for  by 
monthly  subscription.  The  nominal  value  of  the 
shares  was  1202.  When  the  actual  value  reached 
that  amount  by  the  payments  made,  all  arrears  of 
subscription,  &c.  to  be  called  in,  the  1202.  per  share 
to  be  paid,  and  the  society  dissolved.  In  the  mean 
time,  any  member  desirous  of  receiving  the  actual 
value  of  his  share  or  shares  by  way  of  loan  might 
obtain  it  on  mortgage  of  buildings,  paying  then  4s. 
per  share  monthly,  beyond  his  subscription,  for  re- 
demption money  or  interest.  The  directors  were 
empowered  to  borrow  money  for  the  purpose  of 
making  advances  on  shares.  By  the  declared  prac- 
tice of  the  society,  members  who  did  not  wish  to  take 
loans  might  allow  their  monthly  payments  to  accu- 
mulate at  compound  interest  till  the  society  dissolved : 
and  there  were  in  fact  capitalists  who  so  placed  their 
money  withoutany  view  to  borrowingfor building  pur- 
poses or  otherwise : — Held,  that  the  rules  and  prac- 
tice of  this  association  did  not  contravene  statute 
6  &  7  Will.  4.  c.  32,  or  deprive  the  society  of  the 
protection  against  the  usury  laws  given  by  section  2, 
and  thereby  render  it  an  illegal  association  if  the 
loan  produced  more  than  5  per  cent,  annually.  Doe 
d.  Morrison  v.  Glover,  15  Q.B.  Rep.  103. 

Whether  the  regulations  of  such  a  society  were  a 
mere  colour  for  usury  would  be  a  question  for  a  jury, 
looking  to  the  regulations  themselves  and  the  other 
evidence.     Ibid. 

By  a  rule  of  the  society,  actions  relating  to  their 
property  were  to  be  brought  by  the  trustees,  who 
were  to  be  indemnified  out  of  the  funds ;  but  they 
were  not  to  commence  any  action  without  consent  of 
the  directors  : — Held,  that,  on  the  trial  of  an  action 
brought  by  them,  the  defendant  (though  a  member 
of  the  society)  could  not  allege  that  they  were  suing 
without  the  requisite  consent.     Ibid. 

By  another  rule,  disputes  between  the  association 
and  any  of  its  members  were  to  be  referred  to 
arbitration,  according  to  statute  10  Geo.  4.  u.  5G. 
(Friendly  Societies  Act)  s.  27.  A  member,  borrowing 
the  amount  of  his  share  irom  the  association,  gave 
the  trustees  a  mortgage  of  premises  held  by  him  on 
lease,  which  contained  a  clause  of  forfeiture  on  non- 
payment of  rent;  and  he  covenanted,  by  the  mort- 
gage-deed, to  pay  his  dues  to  the  association,  and  to 
pay  his  landlord  the  rent  reserved  by  his  lease  : — 
Held,  that,  on  default  by  the  mortgagor  in  payment 
of  the  society's  dues,  and  also  in  payment  of  the 
rent,  the  trustees  might  proceed  at  law,  and  were  not 
bound  by  the  arbitration  clause.     Ibid. 

(D)  Loans  and  Advances. 

In  1845  a  society,  called  the  Frugal  It^estment 
Society,  was  established,  and  a  book  of  rules  was 
framed  and  approved  of  by  the  barrister  appointed 
under  the  Friendly  Societies  Act.  By  these  rules  it 
was  declared  that  the  ftciety  should  last  for  one 


hundred  months;  that  every  member  should  pay  1/. 
a  month  in  respect  of  each  share  held  by  him ;  that 
members  might  be  paid  their  shares  in  advance  upon 
the  terms  of  paying  8s.  a  month  by  way  of  interest 
in  respect  of  each  share  so  anticipated,  in  addition 
to  the  subscription,  and  giving  security  for  such  pay- 
ments. All  monies  which  should  be  paid  to  the 
society,  exclusively  of  the  subscriptions,  were  to  be 
divided  among  the  members  every  year.  The 
society  consisted  of  180  members.  A  took  some 
shares  in  the  society,  and  received  the  amount  of 
them  in  advance,  and  made  a  mortgage  of  real  estate 
to  the  trustees  of  the  society,  for  the  purpose  of 
securing  the  sums  payable  by  him  under  the  rules. 
A  paid  sums  to  the  society,  to  an  amount,  however, 
less  than  the  sums  so  payable.  He  afterwards  61ed 
a  bill  against  the  trustees,  praying  that,  upon  ac- 
counting for  the  sums  advanced  to  him  and  interest, 
the  difference,  if  any,  between  this  amount  and  the 
sums  paid  by  him  might  be  repaid  to  him  by  the 
trustees,  and  that  the  mortgaged  property  might  be 
reconveyed  to  him  : — Held,  that  A  had,  on  this  bill, 
no  right  to  relief.  Burbidge  v.  Cotton,  21  Law  J. 
Eep.  (n.s.)  Chanc.  201;  5  De  Gex  &  Sm.  17. 

The  above-mentioned  loans  made  to  A,  under  the 
rules  of  the  society,  were  not  usurious.     Ibid. 

Whether  the  society  came  within  the  Friendly 
Societies  Act,  or  whether  it  was  an  illegal  one — 
qucere.    Ibid. 

A  building  society  was  formed  under  the  6  &  7 
Will.  i.  c.  32.  The  articles  of  the  society  provided 
that  certain  monthly  subscriptions  and  payments 
should  be  made  by  the  members,  in  respect  of  each 
share  held  by  them,  until  the  joint  contributions 
were  of  an  amount  to  enable  each  member  to  receive 
1002.  in  respect  of  each  share.  Power  was  given  to 
the  society  to  advance  to  any  member  his  shares  at 
a  discount;  such  member  executing  a  mortgage  to 
secure  the  due  payment  of  his  future  subscriptions. 
The  plaintiff  took  an  advance  upon  his  five  shares 
at  the  rate  of  452.  10s.  per  share,  and  executed  to 
the  society  a  mortgage  for  securing  the  payment  of 
his  futiare  subscriptions,  &c.  The  mortgage  deed 
contained  no  covenant  or  stipulation  for  the  repay- 
ment of  the  money  advanced  upon  the  shares;  and 
the  articles  of  the  society  provided  that  at  the  ter- 
mination of  the  society  the  mortgage  should  be 
indorsed  as  satisfied,  without  contemplating  the  re- 
payment of  the  advance  made.  Upon  a  suit  by  the 
mortgagor  to  redeem, — Held,  reversing  the  decision 
of  the  Court  below,  that  the  advance  so  made  to  the 
plaintiff  was  not  a  loan,  but  an  anticipatory  pay- 
ment, by  way  of  discount,  of  the  shares  he  would 
otherwise  have  been  entitled  to  at  the  termination  of 
the  society;  and  that  the  mortgage  was  to  secure  his 
future  subscriptions,  &c.  until  that  period;  and  that 
he  was  not  entitled  to  redeem  upon  the  terms  of  re- 
payment of  the  advance,  minus  the  amount  of  sub- 
scriptions paid  by  him  up  to  the  notice  to  redeem ; 
and  the  bill  was  dismissed .  Per  Lord  St.  Leonards, 
L.C.  the  dismissal  of  the  bill  was  not  a  slip  in  the 
decree;  and  a  petition  for  »  second  rehearing  was 
dismissed.  Seagrave  v.  Pope,  22  Law  J.  Rep.  (n.s.) 
Chanc.  258;  1  De  Gex,  M.  &  G.  783. 

(E)  Jurisdiction  of  Justices. 
The  rules  of  a  society  established  under  the  10 
Geo.  4.  u.  56,  provided  for  a  reference  of  disputes 
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to  arbitrators,  nine  of  whom  were  duly  appointed  at 
the  first  meeting  of  the  society,  and  by  the  rules  five 
of  them,  whose  names  were  to  be  drawn  by  the  com- 
plaining party,  were  to  be  the  arbitrators  to  decide 
the  dispute.  In  April  1852  D  was  expelled  by  the 
society.  In  June  1852,  the  society  hand  fide  believing 
that  some  of  the  arbitrators  were  dead,  and  that 
others  had  left  the  neighbourhood  and  were  incapable 
of  acting,  at  a  meeting  duly  called  for  the  purpose 
appointed  nine  new  arbitrators  in  the  place  of  those 
originally  appointed.  In  September  1852  D  applied 
to  have  the  question  of  his  expulsion  referred  to 
arbitration.  At  a  meeting  held  in  October  1852  in 
compliance  with  his  application,  six  of  the  nine  new 
arbitrators  were  present,  and  D  refused  to  draw  out 
five  names  as  required  by  the  rules,  but  proposed  to 
refer  the  dispute  to  five  of  the  six  arbitrators  present. 
This  was  assented  to,  and  an  award  made  by  the  fi  ve 
confirming  the  expulsion.  On  the  1 8th  of  January 
1853  D  made  a  second  application  for  a  reference  of 
the  same  dispute,  to  which  the  society  agreed,  and 
at  the  meeting  held  for  that  purpose  on  the  25th  of 
February  1853,  when  the  names  of  the  nine  arbi- 
trators had  been  placed  in  a  box  for  the  purpose  of 
1)  drawing  out  five  of  them,  D  refused  to  do  so  and 
went  away,  and  consequently  no  arbitrators  were 
ever  appointed.  In  March  1853  D  obtained  a 
summons  under  the  4  &  5  Will.  4.  c.  40.  s.  7.  calling 
upon  the  president  of  the  society  to  appear  before 
Justices  for  the  purpose  of  having  the  dispute  de- 
cided, the  society  having  refused  to  comply  with  the 
application  for  a  reference.  The  president  appeared, 
and  objected  to  the  jurisdiction  of  the  Justices,  on 
the  ground  of  the  prior  award  and  proceedings.  D 
then  contended  that  the  existing  arbitrators  had  not 
been  legally  appointed,  and  therefore  that  the  Jus- 
tices had  jurisdiction  to  decide  the  dispute.  The 
Justices  decided  that  they  had  jurisdiction;  and 
after  hearing  the  evidence  of  D  made  an  order  for 
the  reinstatement  of  D  as  a  member  of  the  society  : 
— Held,  that  the  Justices  had  no  jurisdiction  to  make 
such  an  order;  that  the  10  Geo.  4.  c.  56.  s.  27.  had 
been  substantially  complied  with  in  the  appointment 
of  the  second  set  of  arbitrators,  who  had  authority 
to  decide  the  dispute;  and  that  their  award  of 
October  1852  was,  as  against  D,  conclusive.  Regina 
V.  Evans,  23  Law  J.  Rep.  (n.s.)  M.C.  100;  3  E.  & 
B.  363. 

(F)  Arbitration. 

The  declaration  alleged  the  malting  of  an  inden- 
ture of  mortgage  between  the  trustees  of  a  benefit 
building  society  of  the  one  part,  and  the  defendant,  a 
member  of  the  society,  of  the  other  part,  whereby  in 
consideration  of  600^,  the  amount  appropriated  in 
ref-pt-ct  of  the  defendant's  shares,  and  paid  to  him  by 
the  trustees,  the  defendant  mortgaged  certain  land  to 
the  trustees  for  the  use  and  benefit  of  the  society,  and 
did  also  thereby  covenant  to  make  the  several  pay- 
ments, and  perform  all  the  rules  of  the  society  in 
respect  of  the  said  shares.  It  then  alleged,  after 
the  other  necessary  averments,  as  breaches,  first,  the 
non-payment  of  certain  monthly  instalments  accord- 
ing to  one  of  the  rules  of  the  society;  secondly  and 
thirdly,  the  non-payment  of  subscriptions  and  fines 
pursuant  to  other  rules  of  the  society.  Pleas,  first, 
that  the  33rd  rule  provided  that  "  the  directors  shall 
decide  any  disputes  that  may  arise  between  the  so- 


ciety and  any  member,  or  any  person  complaining 
on  account  of  any  member,  respecting  the  construc- 
tion of  or  any  omission  in  the  rules,  or  respecting 
any  other  matter  relating  to  the  society  and  such 
member  or  person ;  and  the  decision  of  the  directors, 
if  satisfactory  to  both  parties,  shall  be  conclusive ; 
but  if  not  satisfactory,  such  dispute  shall  be  referred 
to  arbitrators,  pursuant  to  10  Geo.  4.  c.  56.  s.  27," 
&c.     The  plea  then  alleged  that  the  causes  of  action 
were  matters  in  dispute  between  the  society  and  the 
defendant  as  a  member,  respecting  matters  relating 
to  the  society  and  the  defendant  as  a  member.  That 
arbitrators  were  duly  appointed  according  to  the  said 
rule,  and  continued  to  be  arbitrators  until  the  com- 
mencement of  the  suit.     That  the  defendant  had 
never  had  notice  of  or  assented  to  any  decision  of 
the  directors,  and  had  always  been  and  was  ready 
and  willing  to  refer  the  causes  of  action  to  the  said 
arbitrators,  &c.     Secondly,  that  the  18th  rule  pro- 
vided that  before  a.  member  should  be  allowed  to 
receive  the  amount  of  the  appropriation  mentioned 
in  the  rule,  he  should  deliver  to  the  manager  of  the 
association  a  written  statement  of  the  nature  and 
situation  of  the  premises  offered  as  a  security,  and 
the  manager  should  forthwith  transmit  the  same  to 
the  surveyor  of  the  association,  who  should  survey 
the  premises  and  report  to  the  directors,  and  if  the 
directors  were  satisfied,  they  were  to  have  such  secu- 
rity examined  and  approved  of  in  the  manner  pointed 
out  in  the  said  rule,  and  then  200/.  should  be  ad- 
vanced out  of  the  funds  of  the  association,  upon  a 
mortgage  by  the  member  of  the  property  purchased 
by  the  appropriation  or  of  other  property,  &c.    That 
the  19th  rule  provided,  that  if  after  execution  of  a 
mortgage  a  member  failed  for  six  monthly  nights  to 
pay  and  observe  all  subscriptions,  payments  and  re- 
gulations, then  the  directors  should  appoint  a  person 
to  collect  the  rents  and  profits  of  the  premises,  and 
if  insufficient,  or  the  member  refused  to  allow  or  to 
empower  such  collection,  or  if  required,  himself  to 
collect  and  pay  over  the  same,  then  the  directors 
were  empowered  to  sell  the  property,  &c.     The  plea 
further  alleged,  that  the  causes  of  action  were  in  re- 
spect of  certain  subscriptions  and  other  payments, 
which  were  for  more  than  six  calendar  months  after 
the  execution  of  the  mortgage  indenture  due  and 
owing  by  the  defendant  as  a  member;  that  the  de- 
fendant had  failed  for  six  monthly  nights  to  pay  and 
perform  his  subscriptions  and  regulations;  that  the 
mortgaged  premises  were  a  sufi!icient  security  to  the 
association  for  the  monies  advanced  and  required  to 
be  paid;  and  that  if  the  directors  had  appointed  a 
person  to  collect  the  rents  and  profits  of  the  pre- 
mises, there  would  have  been  sufficient  to  reimburse 
the  plaintifl%  all  costs,  charges  and  expenses,  and  all 
subscriptions  and  other  payments  due  from  the  de- 
fendant.    There  was  then  an  averment  of  readiness 
and  willingness  on  the  part  of  the  defendant  to  per- 
mit the  rents  to  be  collected,  &c.,  and  a  failure  on 
the  part  of  the  directors  and  trustees  to  appoint  any 
person  for  that  purpose,  or  to  require  the  defendant 
to  collect  them  himself.     Verification.     Replication 
to  the  first  plea,  that  the  rules  were  duly  certified, 
allowed  and  enrolled,  and  the  first  meeting  of  the  so- 
ciety afterwards  holden,  before  the  defendant  became 
a  member.     That  by  accident,  mistake  and  over- 
sight of  the  society,  no  arbitrators  had  ever  been 
elected   or  appointed   pursuant  to  the  33 id  julc; 
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without  this,  that,  &c. ; — Held,  on  demurrer  to  the 
second  plea  and  the  replication,  first,  that  the  de- 
claration shewed  a  good  cause  of  action  in  the 
plaintiffs  as  trustees  under  the  6  &  7  Will.  4.  c.  32. 
and  10  Geo.  4.  t.  56.  Secondly,  that  the  proceed- 
ing by  arbitration  provided  for  by  the  27th  section  of 
the  10  Geo.  4.  c.  56,  and  the  33rd  rule  of  the  society 
was  imperative  to  the  exclusion  of  the  right  to  bring 
an  action,  and  therefore  that  the  first  plea  was  good. 
But,  thirdly,  that  the  replication  was  a  sufficient  an- 
swer to  such  plea,  and  was  not  open  to  the  objection 
that  the  socitey  was  thereby  taking  advantage  of  its 
o^vn  wrong.  Fourthly,  that  the  second  plea  was  no 
answer  to  the  plaintiffs'  right  to  maintain  the  action. 
Seeves  v.  White,  21  Law  J.  Rep.  (h.s.)  Q.B.  169; 
17  Q.B.  Rep.  995. 

By  the  32nd  rule  of  a  friendly  society  established 
in  1836  it  was  provided,  that  if  any  dispute  should 
arise  between  any  officers  of  the  society,  or  between 
any  other  members  and  any  officer,  it  should  first 
be  referred  to  the  committee,  and  if  their  decision 
should  not  be  satisfactory,  then  to  arbitrators,  pur- 
suant to  10  Geo.  4.  c.  56.  s.  27.  In  1839,  a 
reserved  fund  consisting  of  subscriptions  was  esta- 
blished, and  was  regulated  by  a  new  rule  called  the 
38th  rule,  which  provided  that  every  dispute  should 
be  referred  to  arbitration  in  the  manner  provided  by 
the  rule  of  the  society.  In  1850  this  rule  was  ex- 
punged. The  Friendly  Societies  Act,  13  &  14  Vict. 
c.  115.  o.  22,  enacts  that  if  any  dispute  shall  arise 
between  the  members  or  person  claiming  under  or 
on  account  of  any  member  of  any  society  established 
under  this  act,  and  the  trustees,  &c.,  or  committee, 
it  shall  be  settled  as  the  rules  of  the  society  shall 
direct;  but  if  the  dispute  be  such  that,  for  the  settle- 
ment of  it,  recourse  must  be  had  to  a  Court  of  equity, 
it  may  be  referred  to  the  Judge  of  the  county  court. 
An  action  having  been  brought  in  the  county  court 
by  the  committee  of  the  society  against  the  trustees 
to  recover  the  amount  of  the  reserved  fund, — Held, 
that  this  was  a  dispute  provided  for  by  the  27th  sec- 
tion of  the  13  &  14  Vict.  c.  115,  and  that  it  might 
be  referred  to  arbitration  under  the  32nd  rule  of  the 
society;  that  it  was  not  a  dispute  requiring  to  be 
settled  by  a  Court  of  equity;  that  the  county  court, 
therefore,  had  no  jurisdiction,  and  a  writ  of  prohibi- 
tion ought  to  be  awarded.  Grmhrnn,  v.  Card,  21 
Law  J.  Rep.  (n.s.)  Exch.  321;  7  Exch.  Rep. 
833. 

F,  a  shareholder  in  a  benefit  building  society, 
having  had  his  shares  advanced,  mortgaged  to  the 
society  certain  leasehold  houses  to  secure  his  future 
subscriptions  and  other  payments;  and  in  case  of  de- 
fault, it  was  declared  that  the  mortgagees  might 
receive  the  rents  or  sell ;  and  thereupon  all  such 
monies  thereafter  to  become  due  from  F,  under  the 
rules  of  the  society,  should  be  considered  as  a  pre- 
sent debt.  The  rules  of  the  society  provided  that 
it  should  continue  till  each  member  could  receive 
100/.  per  share;  that  each  member  receiving  his 
shares  in  advance  should  pay  a  monthly  sum  as  re- 
demption money,  during  the  continuance  of  the 
society,  in  addition  to  his  monthly  subscriptions;  and 
that  every  advanced  member  desirous  of  satisfying 
his  securities  should  be  awarded  the  same  proportion 
of  profits  as  a  non-advanced  withdrawing  member. 
The  directors  resolved  that  the  society  might  be  ex- 
pected to  terminate  in  eleven  years  from  its  com- 


mencement; and  that  this  term  should  be  the  basis 
on  which  to  CEilculate  the  liabilities  of  members  de- 
sirous of  redeeming.  In  November  1852  the  direc- 
tors declared  12i.  10s.  per  share  to  be  the  amount  of 
bonus  or  profit  to  be  allowed  to  withdrawing  mem- 
bers. F  then  claimed  to  redeem  upon  the  terms  of 
paying  all  the  subscription,  redemption  and  other 
monies  payable  by  him  to  the  society,  and  being  al- 
lowed such  bonuses  upon  his  shares  as,  according  to 
the-  rules  and  resolutions,  were  awarded  to  unad- 
vanced  members  withdrawing : — Held  (varying  the 
decree  below),  that  F  was  entitled  to  the  same  bonus 
per  share  as,  at  the  time  of  his  notice  to  redeem, 
would  have  been  payable  to  an  unadvanced  member 
withdrawing;  and  that  he  was  liable  to  pay,  as  a  pre- 
sent debt,  the  subscription,  redemption  and  other 
monies  payable  by  members,  during  the  longest  pe- 
riod the  society  could  possibly  last.  Fleming  v.  Self, 
24  Law  J.  Rep.  (jr.s.)  Chanc.  29;  3  De  Gex,  M.  & 
G.  997;  Kay,  518. 

The  provisions  for  arbitration  of  disputes  between 
a  friendly  society  and  its  members,  in  the  1 0  Geo.  4. 
c.  56.  ss.  27,  28,  incorporated  into  the  Building  So- 
cieties Acts  by  the  6  &  7  Will.  4.  c.  32,  do  not  apply 
to  questions  arising  in  a  suit  by  a  member  against  a 
building  society  for  the  redemption  of  a  security 
given  by  him  for  his  future  contributions  on  his  re- 
ceiving his  share  in  advance,  because  no  means  are 
provided  for  working  out  a  decree  for  redemption, 
deUvery  of  deeds,  &c.,  and  therefore  the  jurisdiction 
of  a  Court  of  equity  is  not  ousted  in  such  a  case. 
Ibid. 

(G)  Qdalifioation  of  Members  to  tote  fob 
Members  of  Parliament. 

The  claimant,  a  member  of  a  building  society, 
purchased  land  of  the  yearly  value  of  6/.  and  mort- 
gaged it  to  the  trustees  of  the  society  for  the  amount 
of  the  purchase-money,  which  they  had  advanced  to 
him.  He  was  also  a  holder  of  three  shares  in  the 
society.  By  the  rules  of  the  society  he  was  bound 
to  pay  Is.  6d.  weekly  for  each  share  (lU.  14s.  per 
annum).  And  by  the  mortgage,  which  was  in  ac- 
cordance with  the  rules  of  the  society,  power  was 
reserved  to  the  trustees,  on  neglect  or  refusal  to  ob- 
serve any  of  the  regulations,  &c.  to  sell  the  premises, 
&c.  and  receive  the  rents.  By  the  mortgage  a  sum 
equal  to  5L  per  cent,  as  premium  for  prior  advances 
was  to  be  and  was  secured ;  and  the  sum  fixed  to  be 
paid  for  incidental  expenses  was  6s.  per  annum,  which 
Wcis  also  secured.  Of  the  111.  lis.  per  annum, 
21.  16$.  was  appropriated  to  the  payment  of  interest 
on  the  money  still  due  upon  the  mortgage,  and  for 
incidental  expenses,  and  the  remainder  was  taken  in 
part  discharge  of  the  mortgage  debt,  and  a  receipt 
given  from  time  to  time: — Held,  that  the  whole 
11/.  14s.  must  be  deducted  from  the  annual  value  of 
the  estate,  and  therefore  that  the  claimant  had  not 
an  estate  of  the  value  of  forty  shillings  by  the  year, 
within  the  meaning  of  the  8  Hen.  6.  c.  7.  and  the 
6  &  7  Vict.  c.  18.  s.  74,  and  was  not  entitled  to  a 
vote  for  a  knight  of  the  shire.  Beamish  v.  the  Over- 
seers of  Stoke,  21  Law  J.  Rep.  (n.s.)  C.P.  9;  11 
Com.  B.  Rep.  29. 

(H)  Duties  and  Liabilities  op  Officers. 
The  members  of  a  benefit  society  whose  rules  have 
been  duly  confirmed  according  to  the  provisions  of 
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the  statute  10  Geo.  4.  c.  5S.  have  no  right  to  com- 
pel the  secretary  or  other  chief  officer  of  the  society 
to  sign  a  notice  pursuant  to  section  9.  to  convene  a 
general  meeting  for  the  purpose  of  considering  the 
question  of  altering  the  rules  of  the  society,  but  sftch 
officers  have  under  that  section  a  discretionary  power 
to  give  or  withhold  their  signatures  to  any  such  no- 
tice. Regina  v.  Bannatyne,  20  Law  J.  Rep.  (n.s.) 
Q.B.  210. 

The  Friendly  Societies  Act,  10  Geo.  4.  u.  66.  ss. 
20, 22,  has  not  the  effect  of  increasing  the  responsi- 
bility of  a  treasurer  of  such  a  society  beyond  that  of 
a  bailee,  in  respect  of  the  loss  of  money  immediately 
after  its  receipt.  Walker  v.  the  British  Guarantee 
Association,  21  Law  J.  Rep.  (U.S.)  Q,B.  257;  18 
Q.B.  Rep.  277. 

A  declaration  on  a  policy  of  guarantie,  whereby 
the  defendants  covenanted  to  indemnify  the  plain- 
tiffs against  any  loss  that  might  be  occasioned  by  the 
acts  or  default  of  J  J  in  the  office  of  treasurer  of  a 
certain  benefit  building  society,  alleged  that  J  J  as 
such  treasurer  received  170/.,  the  monies  of  the 
society,  and  that  he  had  not  paid  over  the  same 
monies  to  the  bankers  of  the  society,  to  the  credit  of 
the  plaintiffs,  within  a  short  time  after  he  received 
the  same,  viz.,  during  the  next  day,  or  at  any  other 
time,  as  it  was  his  duty  to  do  according  to  the  rules 
of  the  society  and  the  directions  of  the  trustees. 
Plea,  that  after  J  J  had  so  received  the  monies, 
and  before  the  time  when  he  ought  to  or  <!ould  have 
paid  to  the  said  banlsers,  he  without  any  act  or  de- 
fault, or  any  negligence,  or  want  of  due  or  proper 
care  on  his  part,  was  robbed,  by  violence,  of  the  whole 
of  the  said  monies,  by  the  same  being  feloniously 
and  violently  stolen,  and  carried  away  from  his  per- 
son, whereby  he  was  unavoidably,  without  any  act 
or  default  of  his,  prevented  from  paying  the  said 
monies  to  the  said  bankers.  [Jpon  this  plea  a  ver- 
dict was  found  for  the  defendants: — Held,  on  motion 
for  judgment  non  ohstcmte  veredicto,  that  the  facta 
pleaded  were  a  good  defence  to  the  action.     Ibid. 

(I)  Dissolution  op. 

Under  the  26th  section  of  the  10  Geo.  4.  c.  56,  a 
friendly  society  may  be  dissolved  with  the  consent  in 
writing  of  five-sixths  in  value  of  the  members  with- 
oiit  convening  a  general  meeting  as  required  by  the 
9th  section  for  the  alteration  or  repeal  of  any  of  the 
rules.  In  re  the  Eclipse  Mutual  Benefit  Association, 
23  Law  J.  Rep.  (h.s.)  Chanc.  279. 

A  petition  cannot  be  presented  under  the  10  Geo. 
4.  c.  56,  for  the  purpose  of  appointing  a  person  to 
assign,  in  the  name  of  a  trustee,  property  belonging 
to  a  friendly  society  which  haa  been  dissolved.  In 
re  the  Eclipse  Mutual  Benefit  Association,  23  Law  J. 
Rep.  (n.s.)  Chanc.  280 ;  Kay,  App.  xxx. 

Disputes  arising  in  a  friendly  society  consisting  of 
several  lodges,  whose  rules  directed  the  expulsion  of 
any  brother  who  should  for  a  given  time  neglect  to 
pay  his  dues,  all  the  members  of  one  of  the  lodges 
refused  to  pay,  and  in  consequence  the  lodge  was 
expelled,  but  the  legality  of  their  expulsion  was  in 
question.  The  remaining  members  afterwards  duly 
registered,  but  under  a  new  name,  appointed  trus- 
tees : — Held,  that  for  the  purpose  of  holding  the 
funds  of  the  society,  the  members  so  registering 
were  the  society,  and  that  the  trustees  were  entitled 
to   delivery  by  the  grand  master  of  the  expelled 
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lodge,  of  funds  in  his  hands,     Yeates  v.  Roierts,  3 
Drew.  170. 


GAME. 


The  forms  of  convictions  given  in  the  schedule  to 
the  11  &  12  Vict.  c.  43,  apply  to  all  cases  ;  and  con- 
victions drawn  up  in  such  of  the  forms  as  are  appli- 
cable to  the  case  are  sufficient.  Regima  v.  Hyde,  21 
Law  J.  Rep.  (n.s.)  M.C.  94. 

A  conviction  under  the  Game  Acts,  1  &  2  Will.  4. 
c.  32.  and  5  &  6  Will.  4.  c.  20.  s.  21,  adjudged  a 
pecuniary  penalty,  to  be  paid  and  applied  according 
to  law,  following  the  words  of  Form  I.  2.  in  the 
schedule  to  11  &  12  Vict.  c.  43.  The  Game  Acts 
provided  that  one  moiety  of  the  penalty  should  be 
paid  to  the  informer  and  that  the  other  moiety  should 
go  to  the  overseers  of  the  poor,  and  be  paid  to  one  of 
the  overseersor  to  some  other  parish  officer  appointed 
by  the  Justice : — Held,  that  the  conviction  was  suf- 
•ficient.     Ibid. 

To  constitute  the  offence  of  trespassing  upon  land 
in  search  or  pursuit  of  game,  under  the  1  &  2  Will. 
4.  c.  82.  s.  30,  there  must  be  a  'bodily  "  entering  or 
being"  of  the  person  upon  the  land  upon  which  the 
trespass  is  alleged  to  have  taken  place ;  and  there 
may  be  a  trespass  within  the  act,  though  at  the 
time  the  person,  be  upon  a  highway.  Regina  v. 
Pratt,  24  Law  J.  Rep.  (n.s.)  M.C.  113. 

Where,  therefore,  T  P  whilst  on  a  highway, 
carrying  a  gun,  by  raising  his  hand  to  a  dog  that 
accompanied  him  sent  the  dog  into  a  cover  on  one 
side  of  the  highway,  and  immediately  afterwards  a 
pheasant  flew  across  the  higliway,  at  which  T  P 
fired, — Held,  that  T  P  was  properly  convicted, 
under  the  1  &  2  Will.  4.  C.-32.  s.  30,  of  a  trespass 
in  search  of  game  upon  land  in  the  possession  and 
occupation  of  G  B,  who  was  lord  of  the  manor,  and 
the  owner  of  the  land  on  both  sides  of  the  highway. 
Ibid. 

Alicensed  dealer  in  game  is  not  prohibited  by  the 
1  &  2  Will.  4.  c.  32,  from  entering  into  a  contract 
made  in  the  season,  to  deliver  live  game  out  of  a 
mew  or  heading  place  at  any  time  of  the  year. 
Porritt  V.  Baher,  10  Exch.  Rep.  759. 


GAMING. 

[Suppression  of  betting  houses,  see  stats.  16&  17 
Vict.  c.  119.  and  17  &  18  Vict.  c.  38.] 

(A)  What  is. 

(B)  Waqering  Contracts. 

(C)  Securities. 

(D)  RAcraa. 

(E!)  Action  foe  Monet  lost  et  Gamins. 


(A)  What  la 

A  conviction  which  states  that  a  keeper  of  a 
public  house,  licensed  usder  the  9  Geo.  4.  c.  61,  has 
been  "  guilty  of  an  offence  against  the  tenour  of  his 
licence,  that  is  to  say,  that  he  knowingly  suffered  a 
certain  unlawful  game,  to  wit,  the  game  of  dominoes, 
to  be  played  in  his  house,"  is  bad  ;  as  the  game  of 
dominoes  is  not  itself  unlawful,  and  playing  at 
2  1' 
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dominoes  does  not  necessarily  amount  to  "  gaming  " 
within  the  meaning  of  the  licence.  Begina  v. 
Ashton,  22  Law  J.  Rep.  (n.s.)  M.C.  1 ;  1  E.  &  B. 
286. 

(B)  Wagering  Contracts. 

To  a  declaration  for  differences  on  the  sale  of 
railway  shares,  the  defendant  pleaded  generally  that 
the  contract  was  by  gaming  (under  8  &  9  Vict. 
c.  109.  s.  18).  On  demurrer,  the  pleas  were  held 
bad  for  vicious  generality.  Grizewood  t.  Blane,  21 
Law  J.  Kep.  (n.s.)  C.P.  46 ;  11  Com.  B.  Rep.  538. 

To  an  action  for  money  paid  by  the  plaintiff  for 
the  defendant's  use  at  his  request,  it  is  no  answer 
that  the  money  was  paid  in  discharge  of  claims 
against  the  defendant  under  wagering  contracts, 
void  by  the  statute  8  &  9  Vict.  c.  109.  a.  18. 
Knight  V.  Camlers,  24  Law  J.  Rep.  (k.s.)  C.P.  121; 
15  Com.  B.  Rep.  562  :  s.  P.  Jessop  v.  iMtwyche,  24 
Law  J.  Rep.  (k.s.)  Exch.  65  ;  10  Exch.  Rep.  614. 

To  an  action  for  work  done,  commission,  and 
money  paid,  the  defendant  pleaded  that  the  plain- 
tiff was  a  stock  and  sharebroker,  and  as  such  made 
contracts  with  divers  persons  for  the  defendant  by 
way  of  gaming,  contrary  to  the  8  &  9  Vict  c.  109, 
respecting  the  future  market  price  of  public  and 
other  stock,  shares,  scrip,  and  goods  and  chattels, 
whereby  the  defendant  was  to  receive  or  pay  the 
difference  (as  the  case  might  be)  between  the  price 
when  the  contracts  were  made  and  the  price  on  a 
future  day,  as  the  plaintiff  well  knew;  that  the  work 
done  was  in  making  the  contracts;  that  the  com- 
mission was  claimed  in  respect  of  the  same,  and  that 
the  money  was  paid  in  discharging  the  differences : 
—Held,  first,  that  the  plea  was  no  defence  under 
the  8  &  9  Vict.  c.  109.  s.  18.  Secondly,  that  it  was 
no  defence  under  the  Stock-Jobbing  Act,  7  Geo.  2. 
c.  8,  as  it  did  not  shew  that  each  contract  related  to 
the  sale  of  public  stock.  KnigJit  v.  Fitch,  24  Law 
J.  Rep.  (n.s.)  C.P.  122  ;  15  Com.  B.  Rep.  566. 

Quwre,  per  Jervis,  G.J.,  whether  the  plea  raised 
the  defence  under  the  latter  act.     Ibid. 

(C)  Securities. 

To  an  action  against  the  acceptor  of  a  bill  of 
exchange,  drawn  by  the  plaintiff,  the  defendant 
pleaded  that  a  bet  was  lost  by  the  defendant  to  AB, 
and  that  the  said  bill  of  exchange  was,  at  the  request 
of  A  B,  given  and  accepted  by  the  defendant  in  con- 
sideration of  the  said  bet,  and  to  secure  payment 
thereof,  contrary  to  the  statute,  &c.,  and  that  there 
never  was  any  other  consideration  for  the  accept- 
ance of  the  said  bill,  and  that  the  plaintiff  at  the 
time  when  he  drew  and  the  defendant  accepted  the 
same,  had  notice  of  the  premises.  The  evidence 
was  that  the  defendant  had  accepted  a  prior  bill 
drawn  by  the  plaintiff  in  consideration  of  the  bet  lost 
to  A  B,  and  that  the  bill  sued  upon  was  given  in 
renewal  of  that  prior  bill.  The  jury  found  that  the 
bill  declared  upon  was  given  in  consideration  of  the 
bet,  and  that  the  plaintiff  had  notice  of  it : — Held, 
that  the  plea  was  proved.  Hay  v.  Ayling,  20  Law 
J.  Rep.  (N.s.)  Q.B.  171;  16  Q.B.  Rep.  423. 

Held,  also,  that  the  plea  was  a  good  answer  to 
the  action  under  the  5  &  6  Will.  4.  c.  41.     Ibid. 

It  is  no  defence  to  an  action  against  the  acceptor 
of  a  bill  of  exchange  that  the  bill  was  given  for  bets 
on  horse-races  made  by  the  drawer  as  the  acceptor's 


agent,  but  paid  by  him  without  the  acceptor's  re- 
quest. Ovids  V.  Harrison,  24  Law  J.  Rep.  (n.s.) 
Exch.  66  ;  10  Exch.  Rep.  572. 

■^  (D)  Racing. 

A  person  gratuitously  undertaking  the  duties  of 
steward  of  a  horse  race  is  not  liable  for  negligent 
TMnfeasance  in  not  appointing  a  judge,  unless  it 
appears  that  he  commenced  to  perform  the  duties 
of  the  office.  Salfe  v.  West,  22  Law  J.  Rep.  (n.s.) 
C.P.  175;  13  Com.  B.  Rep.  466. 

(E)  Actios  por  Monet  lost  bt  Gaming. 

The  enactment  in  section  18.  of  8  &  9  Vict.  c.  109, 
making  void  all' contracts  by  way  of  wagering  or 
gaming,  applies  to  a  wager  made  at  a  game  in  itself 
lawful,  and  the  proviso  in  the  same  section  does  not 
except  betting  between  two  persons  at  the  game  ot 
billiards,  where  no  money  is  produced  or  staked  at 
the  time.  Parsons  v.  Alexander,  24  Law  J.  Rep. 
(n.s.)  Q.B.  277. 

Where,  therefore,  to  an  action  to  recover  a  sum 
of  money  lost  at  the  game  of  billiards,  it  was  pleaded 
that  the  plaintiff  and  the  defendant  did  game  to- 
gether by  playing  at  billiards  for  money,  and  that 
the  money  sought  to  be  recovered  was  won  by  the 
plaintiff  from  the  defendant  by  such  game,  and  it 
was  proved  that  the  plaintiff  and  the  defendant  had 
played  at  billiards  at  a  public  billiard-room,  betting 
double  or  quits  until  the  plaintiff  had  lost  the  said 

sum, Held,  that  the  plaintiff  was  not  entitled  to 

recover.     Ibid. 

A  party  who  repudiates  a  wager  before  the  result 
of  it  is  ascertained,  is  not  precluded  from  recovering, 
his  deposit  from  the  stakeholder  by  the  8  &  9  Vict. 
c.  109.  s.  18,  which  avoids  contracts  by  way  of 
gaming  or  wagering,  and  prohibits  the  maintenance 
of  actions  for  the  recovery  of  money  won  upon  any 
wager,  or  deposited  in  the  hands  of  a  stakeholder,  to 
abide  the  event  of  any  wager.  Martin  v.  Hewson, 
24  Law  J.  Rep.  (n.s.)  Exch.  174 ;  10  Exch.  Rep. 
737. 


GAS. 


{See  Labceht — Limitations,  Statdte  of.] 


GOODS  SOLD  AND  DELIVERED. 
[See  Sale.] 


GRAMMAR  SCHOOL. 
[See  ScnooL.] 


GRANT. 

[Sec  Watercourse Wat.] 


GUARANTIE. 
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GUARANTIE, 

[Ab  to  suiEciency  of  the  writing,  See  Fbavos 
Statute  of.    And  see  Indemnity.] 

(A)  CONSTKUOTION  Or. 

(B)  Consideration — Statement  op,  and  Evi- 

dence TO  EZFLAIN. 

(C)  Liability  ON. 

(a)  Extent  of. 

(b)  Discharge  of. 


(A)  CONSTEtrOTION  OF. 

A  declaration  in  assumpait  stated  that  before, 
&c.  one  W  was  indebted  to  the  plaintiff  in  236L 1 4«. ; 
that  the  plaintiff,  according  to  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  had  filed  an 
affidavit  in  bankruptcy  against  W,  and  had  caused 
a  summons  to  be  issued  out  of  the  Court  of  Bank- 
ruptcy, by  which  W  was  required  to  appear  before 
the  said  Court,  for  the  purpose  of  ascertaining  whe- 
ther he  admitted  the  plaintiff's  demand  or  had  a 
good  defence;  and  which  summons  was  pending  at 
the  time  of  the  defendants'  promise  and  capable  of 
being  enforced;  that  in  consideration  that  the  plain- 
tiff would  withdraw  the  said  summons  out  of  the 
court,  the  defendants  promised  and  guaranteed  to 
pay  the  plaintiff  the  sum  of  236i.  14s.  Averment, 
that  the  plaintiff  withdrew  the  summons  out  of  the 
Court  of  Bankruptcy,  of  which  the  defendants  had 
notice.  Breach,  non-payment  of  the  2362.  14s. 
Plea,  that  the  defendants  had  not  notice  that  the 
plaintiff  had  withdrawn  the  summons: — Held,  on 
general  demurrer,  that  the  words  "  withdraw  the 
summons"  meant  the  taking  some  step  whereby  W 
might  be  exonerated  from  attending  the  Court, 
which  must  be  by  making  some  communication  to 
him  on  the  part  of  the  plaintiff ;  or  that  it  meant 
the  taking  some  step  in  the  Court  of  Bankruptcy; 
in  either  of  which  cases  notice  was  npt  necessary, 
and  therefore  that  the  plea  was  bad.  Alhusen  v. 
Prest,  20  Law  J.  Kep.  (n.s.)  Exch.  440;  6  Exch. 
Kep.  720. 

(B)  CONSIDBKATION — STATEMENT  OF,  AND  EVI- 
DENCE TO  EXPLAIN. 

Plaintiffs  wrote  to  defendant :  "  We  are  doing 
business  with  B,  and  require  ,  a  guarantie  to  the 
amount  of  2002,,  and  they  refer  us  to  youj'  Defen- 
dant wrote  in  answer,  "  I  have  no  objection  to 
become  security  for  B,  and  subjoin  a  memorandum 
to  that  effect."  The  memorandum  subjoined  was, 
"  I  hereby  engage  to  guarantee  to  Messrs.  Colboum, 
iron-masters,  2002.  for  iron  received  from  them,  for 
B  as  annexed": — Held,  that  these  three  documents 
were  to  be  read  together,  and  that  the  words  "  We 
are  doing  business,"  taken  with  the  rest,  shewed  that 
the  consideration  for  the  defendant's  undertaking 
was  that  the  plaintiffs  should  continue  to  supply  B 
with  goods;  and  that  there  was  therefore  a  good 
consideration.  Per  Jervis,  O.J. — If  the  last  docu- 
ment alone  had  constituted  the  contract,  parol  evi- 
dence would  have  been  admissible  to  construe  the 
words  "for  iron  received."  Colhomn  v.  Dawson, 
20  Law  J.  Kep.  (n.s.)  C.P.  154;  10  Com.  B.  Bep. 
765. 

The  declaration  alleged,  that  in  consideration  that 


the  plaintiffs,  at  the  request  of  the  defendant,  would 
deliver  certain  iron  to  B  on  credit,  the  defendant 
promised  to  guarantee  to  the  plaintiffs  the  price  of 
the  said  iron  to  the  amount  of  2002. : — Held,  that 
there  was  no  variance;  that  the  promise  was  to  be 
looked  at  apart  from  the  consideration;  that  as- 
suming the  guarantie  to  contain  a  promise  to  guaran- 
tee to  the  plaintiff  the  price  of  iron  supplied,  it  also 
contained  a  promise  to  guarantee  the  price  of  iron  to 
be  supplied,  and  that  the  plaintiff  was  not  bound 
to  state  the  whole  of  the  promise,  but  only  the  part 
for  the  breach  of  which  he  sued.    Ibid. 

A  declaration  in  assumpsit,  after  alleging  that  A  L 
had  requested  the  plaintiff  to  sell  him  goods  upon 
credit,  and  that  the  plaintiff  had  agreed  to  do  so, 
provided  the  defendant  would  guarantee  the  price  of 
the  said  goods;  further  stated,  that  before  the  said 
A  L  was  indebted  to  the  plaintiff  for  any  goods  or 
chattels,  and  at  a  time  when  no  goods  delivered  by 
the  plaintiff  to  A  L  on  credit  remained  on  credit, 
and  when  no  money  was  due  to  the  plaintiff  from 
A  L,  the  defendant  signed  the  following  guarantie  : 
—"I  hereby  guarantee  the  payment  of  any  sum  or 
Bums  of  money  due  to  you  from  Mr.  Andrew  Little, 
of  Bichmond,  the  amount  not  to  exceed  at  any  time 
the  sum  of  1002."  The  declaration  then  alleged  the 
subsequent  sale  and  delivery  to  A  L  of  divers  goods 
and  chattels  upon  credit,  to  the  ainount  of  1002.; 
and  that  although  the  time  of  credit  and  for  payment 
had  elapsed,  and  A  L  had  not  paid  the  amount 
when  requested,  of  all  which  the  defendant  had 
notice,  yet  the  defendant  had  not  paid  the  said 
amount,  &o. : — Held,  upon  demurrer,  that  a  future 
supply  of  goods  sufficiently  appeared,  from  the 
terms  of  the  guarantie  itself,  to  be  the  consideration 
of  the  defendant's  promise.  And  that,  at  aU  events, 
supposing  the  terms  of  the  guarantie  to  apply 
equally  to  a  past  as  to  a  future  consideration,  evi- 
dence of  the  circumstances  of  the  parties  at  the  time 
when  the  guarantie  was  made,  was  admissible  to  ex- 
plain its  meaning;  and  that  they,  as  appeared  from 
the  declaration,  shewed  that  a  future  consideration 
was  meant.  Bainiridge  v.  Wade,  20  Law  J.  Eep. 
(N.s.)  Q.B.  7;  16  Q.B.  Eep.  89. 

(C)  Liability  on. 

(a)  Extent  of. 

The  defendants  had  given  the  plaintiff  a  guarantie, 
which,  after  stating  the  consideration,  was  in  the 
following  form: — "We  undertake  and  guarantee 
that  the  said  sum  of  4002.  and  interest  shall  be  duly 
paid  to  you  when  the  said  acceptance  arrives  at 
maturity.  In  the  proportion  of  2002.  each."  This  - 
was  signed  by  both  the  defendants : — Held,  that 
they  were  not  liable  jointly  for  the  whole  amount. 
Fell  v.  Ooslim,  21  Law  J,  Bep.  (n.s.)  Exch.  145;  7 
Exch.  Bep.  185. 

The  plaintiff  and  the  defendants  being  members  of 
the  provisional  committee  of  a  projected  railway 
company,  for  which  expenses  and  debts  had  been 
incurred,  entered  into  an  agreement,  which,  after 
reciting  that  some  of  the  debts  had  been  paid,  as 
mentioned  in  a  schedule  to  the  agreement,  and  that 
the  debts  claimed  to  be  due  and  unpaid  were  set 
forth  in  a  second  schedule,  stated  that  in  considera- 
tion of  a  payment  of  2252.  by  the  plaintiff  to  the 
defendants,  the  defendants  guaranteed  that  the  sums 
mentioned  in  the  first  schedule  had  been  paid,  and 
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also  that  they  would  indemnify  and  save  harmless 
the  plaintiff  ftom  all  claims  expressly  mentioned 
and  referred  to  in  the  second  schedule,  and  from  all 
costs,  damages  and  expenses  which  he  might  sustain 
or  be  put  to  hy  reason  thereof,  and  at'  their  own 
costs,  charges  and  expenses  defend  him  against  all 
actions  or  suits  which  should  be  commenced  or 
prosecuted  against  him  for  the  recovery  of  any  part 
or  parts  thereof.  Subsequent  to  this  agreement  a 
member  of  the  company  obtained  a  winding-up 
order  under  the  II  &  12  Vict.  u-.  45.  The  plaintiff 
was  adjudged  a  contributory,  and  by  the  final  order 
was  ordered  to  pay  496;.  towards  a  call  of  3,000/. 
required  for  the  payment  of  one  debt,  included  in 
the  second  schedule,  and  the  costs  and  expenses 
incidental  to  the  proceedings  under  the  Winding-up 
Act.  The  plaintiff  paid  this  sum,  and  sued  the 
defendants  on  the  above  contract  of  indemnity. 
The  defendants  paid  into  court  more  than  sufficient 
to  cover  the  above  debt : — Held,  that  the  indemnity 
did  not  extend  to  the  costs  and  expenses  incidental 
to  the  proceedings  under  the  Winding-up  Act. 
Taimer  v.  Woolmer,  22  Law  J.  Eep.  (n.s.)  Exch. 
259;  8  Exch.  Rep.  482. 

The  plaintiff  guaranteed  that  the  defendant  would 
upon  demand  from  time  to  time  pay  to  A  what 
should  be  due.  A  demand  was  made  upon  the 
defendant  by  A,  and  upon  non-payment  a  writ  was 
issued  against  the  plaintiff  for  the  amount,  the  writ 
being  the  first  notification  to  him  of  the  amount 
being  due  and  unpaid.  He  allowed  judgment  to  go 
by  default,  and  an  execution  was  levied  upon  his 
goods : — Held,  that  he  might  recover  against  the 
defendant  the  costs  of  the  writ  at  the  suit  of  A,  but 
rot  the  costs  of  the  subsequent  proceedings.  Pierce 
V.  Williams,  23  Law  J.  Eep.  (n.s.)  Exch.  322. 

The  defendant,  at  the  request  of  the  plaintiff, 
became  a  shareholder  and  director  of  a  gas  company, 
on  receiving  from  the  latter  the  following  guarantie : 
— "  In  consideration  of  your  having,  at  my  request, 
agreed  to  become  a  shareholder  of  the  S  Gas  Company, 
and  to-  be  and  act  as  a  director,  I  hereby  undertake 
to  and  agree  to  guarantee,  indemnify  and  save  you 
harmless  from  and  against  all  losses,  costs,  charges, 
damages  and  expenses  which  you:  may  bear,  incur, 
sustain,  or  be  put  to  by  reason  thereof  or  on  account 
of  your  acting  as  such  director  " : — Held ,  in  an  action 
against  the  defendant,  that  he  was  entitled  to  set  off 
as  money  paid  his  expenses  of  travelling  from  the 
country  to  London  to  attend  the  meetings  of  the 
company  as  director.  MutcJiinson  v.  Sidney,  24 
Law  J.  Eep.  (n.s.)  Exch.  25;  10  Exch.  Eep.  438. 

(b)  Discharge  of. 

A  creditor,  who  takes  a  guarantie,  is  not  bound  to 
disclose  to  the  surety  every  fact  within  his  own 
knowledge  which  might  affect  the  surety  or  his 
willingness  to  enter  into  the  contract;  and  such  mere 
non-communication  of  facts  will  not,  in  the  absence 
of  actual  fraud,  affect  the  validity  of  the  guarantie. 
North  British  Insurance  Co.  v.  Lloyd,  24  Law  J. 
Eep.  (n.s.)  Exch.  14. 

A  principal  obtained  from  the  plaintiffs  a  loan  of 
lOjOOOi.  for  a  certain  period,  on  the  deposit  of  shares, 
the  principal  agreeing  to  give  further  security  or  pay 
off  a  portion  of  the  loan,  in  the  event  of  the  value 
of  the  shares  becoming  depreciated  below  a  certain 
sum.     At  the  period  for  repayment  Buch  deprecia- 


tion had  taken  place,  but  the  loan  was  renewed  for 
a  further  period  on  the  same  terms,  on  the  deposit 
of  additional  shares  and  the  acceptance  of  B,  the 
brother  of  the  principal,  for  2,000i.  Before  the  ex- 
piration of  the  time,  B  applied  to  the  plaintiffs  to  be 
released  on  obtaining  the  guarantie  of  the  defendant 
and  three  other  persona  in  oOOi.  each.  The  plaintiffs 
assented;  and  a  guarantie  was  drawn  up,  not  refer- 
ring to  B's  acceptance,  but  reciting  the  consideration 
for  the  guarantie  to  be  the  original  loan,  and  of  the 
plaintiffs  agreeing  not  to  require  any  further  security 
in  the  event  of  the  depreciation  of  the  shares,  as 
provided  for  by  the  original  agreement.  The  defen- 
dant had  no  notice  of  the  transaction  between  the 
plaintiffs  and  B : — HeW,  that  the  defendant  was, 
nevertheless,  liable  to  the  plaintiffs  on  the  guarantie. 
Ibid. 

The  plaintiffs,  bottle-manufkcturers,  appointed 
W  M  their  agent  for  the  sale  of  bottles  on  com- 
mission, and  received  the  following  guarantie  signed 
by  the  defendant :  "  I  hereby  agree  to  guarantee  my 
brother  W  M's  intromissions  as  your  agent  in  Leith 
to  the  extent  of  500t"  The  terms  of  sale  between 
the  plaintiff  and  W  M  at  the  time  of  the  guarantie 
were,  that  the  monies  received  should  be  remitted 
from  time  to  time,  and  an  account  of  sales  rendered 
at  the  end  of  each  month,  or  when  required,  and  an 
account  current  every  three  weeks.  It  was  soon 
after  agreed  between  the  plaintiffs  and  W  M  that 
the  account  current  should  be  rendered  every  six 
months;  and  subsequently,  in  pursuance  of  an  agree- 
ment between  them,  W  M  from  time  to  time  gave 
his  promissory  notes  to  the  plaintiffs,  payable  four 
months  after  date,  for  sums  having  no  relation  to  the 
amount  due  from  .him,  and  the  plaintiffs,  as  the 
notes  became  due,  transmitted  W  M  the  difference 
between  the  money  then  in  his  hands  and  the 
amount  of  the  notes.  The  defendant  had  no  know- 
ledge of  and  never  inquired  as  to  the  original  or 
subsequent  terms  of  dealing  : — Held  {Pollock,  C.B. 
dissentiente),  that  the  alteration  in  the  mode  of  ac- 
counting and  paying  did  not  discharge  the  surety. 
Stewaa-t  v.  M^Kean,  24  Law  J.  Eep.  (n.s.)  Exch. 
145;  10  Exch.  Eep.  675. 


GUAEDIAN. 
[See  Ihpant — Parent  and  Child;] 


HABEAS  COEPUS. 
[See  title  Baron  and  Feme,  (B)  (J).] 

(A)  When  and  by  whom  granted. 

(B)  Application   for    and    Eethrn  to  the 

Writ. 


(A)  When  and  by  whom  granted. 
A  prisoner  who  conducts  in  person  an  action  in 
which  he  is  plaintiff,  is  not  entitled  to  a  habeas 
corpus  to  bring  him  up  to  the  Judge's  Chambers  to 
oppose  a  summons  for  leave  to  plead  several  matters, 
unless  the  Judge,  in  his  discretion,  thinks  that  there 
is  an  urgent  necessity  for  his  presence.  Fm-d  v. 
Graham,  10  Com.  B.  Rep.  369;  I  L.  M.  &  P.  P.C. 
604. 


HABEAS  CORPUS— HIGHWAY. 
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A  party  in  custody  under  a  commission  of  rebel- 
lion issued  by  a  Court  of  equity  for  not  appearing 
to  a  suit  is  not  a  person  in  custody  for  a  criminal 
or  supposed  criminal  matter  within  the  meaning  of 
the  Habeas  Corpus  Act,  31  Car.  2.  k.  2.  Cdblett  v. 
Slowmtm  (in  error),  23  Law  J.  Eep.  (n.s.)  Exch. 
144;9  Exch.  Rep.  633. 

Upon  an  indictment  charging  felony  committed 
within  the  jurisdiction  of  the  Central  Criminal 
Court,  plea,  not  guilty,  a  prisoner  was  tried,  con- 
victed and  sentenced  to  imprisonment.  After  sen- 
tence application  was  made  to  this  Court  for  a  writ 
of  habeas  corpus  for  his  discharge,  upon  an  affidavit 
shewing  that  the  offence  was  not  committed  within 
the  jurisdiction  a?  alleged : — Held,  that  the  record 
was  an  estoppel,  and  the  writ  was  refused.  JSx  parte 
Newton,  24  Law  J.  Eep.  (n.s.)  C.P.  148;  16  Com. 
B.  Rep.  97. 

(B)  Applioatiok  for  and  Return  to  the  Writ. 

An  application  for  a  habeas  corpus  ad  respondem- 
dum,  to  take  a  prisoner,  in  custody  on  a  charge  of 
felony,  before  Justices  to  answer  to  another  charge 
of  felony,  must  be  made  to  a  Judge  at  chambers  and 
not  to  the  Court.  Segma  v.  Isaacs,  20  Law  J.  Rep. 
(N.S.)  Q.B.  395;  2  L.  M.  &  P.  P.C.  255. 

Where  a  return  to  a  habeas  corpus  states  that  a 
prisoner  is  detained  under  civil  process,  it  is  compe- 
tent to  him  to  shew,  by  affidavit,  that  he  was  origi- 
nally arrested  on  a  Sunday.  JEx  parte  Eggmgton, 
23  Law  J.  Eep.  (n.s.)  M.C.  41;  2  E.  &  B.  717. 

A  judgment  for  debt  was  obtained  in  the  county 
court  against  the  defendant,  who,  as  one  of  the 
Queen's  priests  in  ordinary,  was  privileged  from 
arrest  on  civil  process.  A  judgment  summons  issued 
against  him,  under  section  dS.  of  the  9  &  10  Vict, 
c.  95,  to  which  he  did  not  appear,  whereupon  the 

Judge  committed  him  for  thirty-five  days : Held, 

that  the  commitment  was  in  the  nature  of  a  qualified 
execution,  and  not  of  a  punishment  for  contempt; 
and,  therefore,  that  the  defendant  was  entitled  to  be 
discharged  by  reason  of  his  privilege;  and  that  such 
privilege  was  not  taken  away  by  the  12  &  13  Vict. 
c.  101.  s.  18.  Ex  parte  DcJcins,  in  re  Swarm  v. 
DaUns,  24  Law  J.  Rep.  (n.s.)  C.P.  131;  16  Com. 
B.  Rep.  77. 

Held,  also,  that  the  proper  mode  of  obtaining  his 
discharge  was  by  habeas  corpus  from  one  of  the 
superior  Courts.    Ibid. 

The  return  to  the  habeas  corpus  shewed  that  the 
defendant  waa  legally  detained  under  civil  process : 
— Held,  that  he  might  by  affidavit  shew  that  he  was 
privileged  from  arrest.     Ibid. 


HACKNEY  CARRIAGE. 

[Regulation  and  duties,  licences  and  fares,  see 
stats.  16  &  17  Vict.  cc.  33, 127;  18  &  19  Vict.  u.  78.] 

The  proprietor  of  a  metropolitan  public  carriage 
employing  a  licensed  conductor  is  not  justified  in 
writing  on  his  licence,  deposited  with  him  pursuant 
to  the  6  &  7  Vict.  t.  83.  s.  8,  the  ground  on  which 
he  discharges  the  conductor.  Rogers  v.  Macnamara, 
23  Law  J.  Eep.  (n.s.)  C.P.  1 ;  14  Com.  B.  Eep.  27. 

A  declaration  stated  that  the  plaintiff  had  obtained 
a  licence  as  a  conductor  of  metropolitan  stage  car- 
riages under  the  13  &  14  Vict.  c.  7.  (which  incorpo- 


rated the  provisions  of  the  6  &  7  Vict.  c.  86),  and 
that  the  defendant  employed  the  plaintiff  as  a  con- 
ductor, and  the  plaintiff  thereupon  delivered  his 
licence  to  the  defendant  (under  the  8th  section  of 
the  6  &  7  Vict.  c.  86),  and  that  the  defendant, 
whilst  the  licence  was  in  his  possession,  maliciously 
and  wrongfully  wrote  in  ink  upon  it,  before  he  re- 
delivered it  to  the  plaintiff  on  quitting  his  service, 
the  words, "  Discharged  for  being  \s.  id.  short,"  and 
re-delivered  the  licence  with  those  words  so  written; 
and  by  reason  of  the  premises  the  licence  became 
defaced  and  damaged,  whereby  the  plaintiff  lost 
employment.  Plea — that  the  plaintiff  as  such  con- 
ductor received  12i.  3d.  on  behalf  of  the  defendant; 
that  it  was  his  duty  to  account  for  that  sum  to  the 
defendant;  that  he  accounted  for  10«.  llrf.,  but  did 
not  account  for  or  pay  over  the  1a  id.  residue,  and 
was  short  of  the  said  sum  of  Is.  id,;  that  the  plain- 
tiff was  dishonest  and  was  discharged  for  being  Is.  id. 
short :    wherefore    the    defendant   wrote  the  said 

words,  &c. : Held,  that  the  declaration  was  good 

and  the  plea  bad.     Ibid, 


HAEBOUE. 

A  local  act  of  parliament  empowered  certain 
harbour  commissioners  to  levy,  by  way  of  rates,  for 
every  ton,  or  less  quantity  than  a  ton,  and  for  every 
package  wnd  parcel  of  goods,  wares,  merchandise, 
&c.  exported  over  the  bar  of  the  rivers  B  and  L,  a 
sum  not  exceeding  \d.  for  every  ton,  or  less  quantity 
than  a  ton,  and  for  every  package  and  parcel  of 
goods,  wares,  &c.  so  exported.  The  trade  of  the 
port  of  L  consisted  of  the  exportation  of  tin  plates, 
which  were  packed  in  wooden  cases  or  boxes  for 
shipment,  and  usually  and  on  the  occasion  in  ques- 
tion the  boxes  exported  formed  part  of,  and  com- 
posed one  entire  quantity  or  shipment  in  one  vessel 
(and  generally  under  one  bill  of  lading)  to  the  same 
consignee,  and  at  an  uniform  rate  of  freight  on  all 
the  tin  plates  so  shipped,  such  freight  being  paid  on 
the  quantity  of  tons  weight : — Held,  that  the  Com- 
missioners were  entitled  to  charge  Id.  per  box  for 
each  box  of  tin  plates,  and  were  not  bound  to  charge 
Id.  per  ton  weight.  Jones  y.  Phillips,  il  Law  J. 
Rep.  (N.s.)  Exch.  6 ;  7  Exch.  Rep.  85, 
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(A)  What  is  a  Highway. 

In  dealing  with  a  local  or  private  act  of  Parliament, 
the  Court  will  incline  against  any  construction  cal- 
culated to  annihilate  or  disturb  public  rights. 
Campbell  v.  Lang,  1  Macq.  H.L.  Cas.  4S1. 

Semble — In  general  a  public  right  of  way  means  a 
right  to  the  public  of  passing  from  one  public  place 
to  another  public  place.  And  in  this  respect  the 
laws  of  England  and  Scotland  appear  to  be  substan- 
tially the  same.     Ibid. 

Semile That  the  terminus  of  a  public  right  of 

way  need  not  itself  be  a  public  place,  if  it  had  to  a 
public  place.     Ibid, 

Although  a  public  way  may  pass  through  private 
property,  it  must  have  at  each  end  a  public  termi- 
nus. Ycnmg  v.  Cuthbertson,  I  Macq.  H.L.  Caa. 
455. 

The  terminus  of  a  public  way  may  be  sufficient, 
although  it  have  not  in  the  ordinary  sense  an  ani; 
it  may  be  a  cul  de  sac.     Ibid. 

But  a  mere  private  place,  not  admitting  of  a  pas- 
sage through  or  beyond  it,  cannot  form  the  terminus 
ef  a  public  way.     Ibid. 

Upon  evidence  satisfactory  and  uncontradicted, 
shewing  a  public  right  of  way  as  far  back  as  the 
memory  of  living  witnesses  can  be  expected  to  ex- 
tend, the  jury  may  presume  a  previous  enjoyment 
conesponding  with  that  evidence.     Ibid. 

Non-user  or  obstruction  of  a  public  right  of  way 
may  be  evidence  for  the  jury  that  the  right  does  not 
exist, — but  whether  it  can  be  evidence  to  shew  that 
the  right  has  been  lost — quwre.     Ibid. 

A  public  highway  may,  in  point  of  law,  exist  over 
a  place  which  is  not  a  thoroughfare.  Baieman  v. 
Bluckj  21  Law  J.  Rep.  (n.s.)  Q.B.  406. 

If  a  road  has  been  dedicated  to  the  public  and 
used,  but  the  necessary  steps  have  not  been  taken, 
by  notice,  &o.,  under  stat.  5  &  6  Will.  4.  c.  50.  s.  23.. 
to  make  it  repairable  by  the  parish,  it  is  still  a  high- 
way in  other  respects ;  and  an  action  is  maintainable 
for  obstructing  it  to  the  plaintiff's  damage.  Roberts 
V.  Ema,  16  Q.B.  Rep.  17. 

In  an  action  for  injury  to  the  wife  of  the  plaintiff 
through  the  negligence  of  the  defendant  in  leaving  an 
open  vault  or  cellar  on  his  own  premises  unfenced, 
whereby  she  fell  in  and  was  injured,  the  evidence 
was,  that  many  persons  were  in  the  habit  of  going 
across  the  spot  where  the  vault  was,  for  the  purpose 
of  making  a  short  cut  from  the  street  to  the  main 
road,  by  avoiding  an  angle  ;  but  that  the  owner  of 
the  premises,  as  often  as  he  saw  them,  turned  them 
back : — Held,  no  evidence  to  go  to  the  jury  of  a 
"  public  way."  Stone  v.  Jackson,  16  Com.  B.  Rep. 
199. 

(B)  Dedication. 

Public  user  of  a  road  for  some  time  is  sufficient 
primd  facie  evidence  of  a  dedication  by  an  owner  of 
the  freehold  to  the  public,  and  it  is  not  necessary  to 
shew  by  whom  the  dedication  was  made.  Hegina  v. 
Petrie,  24  Law  J.  Rep.  (n.s.)  Q.B.  167;  4  E.  &  B. 
737. 

A  road  had  been  used  by  the  public  from  1 829  to 
1835,  and  in  1835  the  defendants  obstructed  the  pas- 
sage of  the  public  over  a  part  of  it.  The  land  at  the 
part  obstructed  was  settled  in  1822  upon  the  mar- 
liagc  of  G  W,  the  owner  of  the  fee,  in  strict  settle- 


ment. The  tenant  for  life,  under  a  power  in  the 
settlement,  granted,  in  1823,  a  long  building  lease  of 
land  adjoining  the  part  obstructed,  to  one  of  the  de- 
fendants ;  and  under  a  further  power  in  the  settlement, 
the  reversion  in  fee  expectant  upon  the  determina- 
tion of  this  lease  was  conveyed,  in  1829,  to  L.  The 
settlement  also  empowered  the  trustees  and  G  W  to 
sell ;  and  G  W,  who  was  examined  as  a  witness, 
stated  that  in  1829  all  the  settled  property  adjoining 
Rope  Street  had  been  conveyed  away.  The  son  of 
G  W,  to  whom  an  estate  of  inheritance  was  limited 
bythe  settlement  in  1822,  attained  the  age  of  twenty, 
one  in  1841.  The  learned  Judge  at  the  trial  left  it 
to  the  jury  to  say,  whether  there  had  been  a  dedica- 
tion in  1829  by  L,  or  by  any  other  person  in  whom 
the  fee  then  was,  and  declined  to  direct  them  to  find 
by  whom  the  dedication  had  been  made  ;  and  the 
jury  found  that  there  had  been  a  dedication  in  1829 
by  L,  or  whoever  was  the  owner  in  fee,  and  a  ver- 
dict was  entered  for  the  Crown : — Held,  discharging 
a  rule  for  a  new  trial  upon  the  ground  of  misdirec- 
tion, that  the  case  had  been  properly  left  to  the 
jury.    Ibid. 

(C)   SUKVETOE. 

The  defendant,  as  surveyor  of  the  highways,  had 
incurred  large  legal  expenses  in  defending  certain 
appeals  against  orders  for  stopping  up  highways, 
without  the  previous  sanction  of  the  parish.  At  a 
meeting  of  the  vestry,  where  his  accounts  were  gone 
into,  the  items  for  these  expenses  were  objected  to, 
and  opposition  was  threatened  to  be  made  to  his 
accounts  before  the  Justices.  The  defendant  ulti- 
mately ofFened  to  pay  501.  in  discharge  of  the  attor- 
ney's bill  for  costs,  if  no  opposition  were  offered  to 
the  passing  of  his  accounts  before  the  magistrates. 
The  vestry  accepted  the  ofier,  and  the  plaintiff  and 
other  vestrymen  signed  a  minute  to  the  above  effect. 
They  also  entered  and  signed  a  minute  at  the  foot  of 
the  defendant's  account,  that  the  50/.  was  to  be  paid 
to  his  successor  in  office,  who  happened  to  be  the 
plaintiff.  The  accounts  were  passed  without  opposi- 
tion, but  the  defendant  did  not  pay  the  501.  The 
plaintiff  consequently  sued  him  for  it  in  the  county 
court; — Held,  that  there  was  no  evidence  of  any 
contract  with  the  plaintiff  alone  to  entitle  him  to 
maintain  an  action  alone  for  the  502. ;  that  if  the  50/. 
was  to  be  treated  as  part  of  the  balance  of  the  pubUc 
money  in  the  hands  of  the  outgoing  surveyor,  the 
method  of  recovering  it  was  not  by  action,  but  by 
summary  application  under  the  statute  6  &  6  Will. 
4.  c.  50.  s.  103.  Kilham  v.  OoUier,  21  Law  J.  Rep. 
(n.s.)  Q-B.  65. 

SeirMe — That  the  arrangement  with  the  vestry 
was  illegal  as  contrary  to  public  policy.     Ibid. 

No  action  will  lie  against  the  county  surveyor  by 
an  individual  to  recover  damages  for  a  personal  or 
pecuniary  injury  resulting  from  the  non-repair  of  a 
county  bridge.  Maxkmnon  v.  Penson  (in  error), 
23  Law  J.  Rep.  (h.s.)  M.C.  97;  9  Exch.  Rep.  609. 

(D)   LlABIlITV  TO   EEPAIE. 

(o)  In  general. 
A  public  highway  originally  ran  down  to  the  sea 
at  right  angles  to  the  shore,  the  land  gently  sloping 
to  the  water's  edge.  By  the  encroachments  of  the 
waves  a  portion  of  the  land  and  road  was  swept 
away,  so  that  there  was  left  a  cliff  twenty  feet  high 
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above  the  beach,  the  road  running  to  the  edge,  and 
there  terminating  abruptly : — Held,  that  as  the  sub- 
stance of  the  road  was  gone  beyond  the  edge  of  the 
cliff,  there  was  no  road  beyond  that  point  which  the 
parish  could  be  called  upon  to  repair,  and  that  they 
were  not  bound  to  provide  any  means  of  communi- 
cation between  the  top  of  the  cliff  and  the  beach. 
Segina  v.  the  Inhabitants  p/  ffomsea,  23  Law  J. 
Eep.(N.s.)  M.C.  59;  1  Dears.  CO.  291. 

When  a  road  has  been  found  to  be  a  high  road, 
on  an  indictment  against  a  parish  for  not  repairing 
it,  the  parish  is  not  excused  from  putting  it  into  good 
and  substantial  repair,  by  the  circumstance  that  it  is 
little  used  and  has  never  been  repaired  with  hard 
materials,  that  it  passes  into  another  parish  which 
denies  it  to  be  a  highway,  and  that  it  is  of  no  use  to 
repair  the  part  in  one  parish  until  the  liability  of  the 
adjoining  parish  has  been  determined.  Segina  v. 
the  Inhabitants  of  Olaxby,  24  Law  J.  Eep.  (n.s.) 
Q.B.  223. 

(5)  Order  of  Justices  to  indict. 

[See  title  Certiobaei  (A),  (d).J 

An  indictment  for  non-repair  of  a  highway  was 
preferred  by  G  against  the  parish  at  the  Quarter 
Sessions  in  pursuance  of  an  order  of  three  Justices 
at  a  special  sessions  for  highways.  The  parish 
pleaded,  and  the  jury  found,  that  the  occupier  of 
farm  A  was  liable  to  repair  ratione  temi/re.  G  applied 
for  his  costs  of  the  prosecution  under  section  95.  of 
the  statute  S  &  6  Will,  4.  c.  60,  but  the  Sessions 
refused  to  give  them,  on  the  ground  that  G,  one  of 
the  magistrates  who  made  the  order  for  preferring 
the  indictment,  was  the  owner  of  farm  A.  Before 
the  order  was  given,  G  had  summoned  the  surveyor 
of  the  parish  before  the  special  sessions.  No  ques- 
tion was  made  but  that  the  road  was  a  highway  and 
out  of  repair.  The  surveyor  simply  denied  the 
liability  of  the  parish  to  repair  it,  but  did  not  suggest 
who  was  liable,  and  thereupon  L  and  the  two  other 
Justices  signed  the  order : — Held,  that  when  the 
surveyor  of  the  parish  simply  denies  the  liability  of 
the  parish  to  repair  a  highway  within  it  which  is  out 
of  repair,  it  is  imperative  on  the  special  sessions 
under  section  95.  of  the  Highway  Act  to  order  an 
indictment  to  be  preferred.  Regina  v.  the  Justices 
of  Surrey,  21  Law  J.  Bep.  (s.s.)  M.C.  195;  1  Bail 
C.C.  70. 

Held,  further,  that  the  order  for  preferring  the 
indictment  was  valid  in  this  case,  as  L  was  not 
interested  in  the  matter  at  the  time  the  order  was 
made,  though  he  became  so  after  the  parish  had 
pleaded;  consequently,  that  G  was  entitled  to  his 
costs  of  the  prosecution.    Ibid. 

(c)  IndMtmeni. 

An  indictment  against  a  parish  for  non-repair  of  a 
highway,  alleged  "  that  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there 
was,  and  yet  is,  a  common  and  ancient  highway," 
&c. ;  and  the  only  other  allegation  that  it  contained  as 
to  time  was,  that  a  part  of  the  said  highway,  situate, 
&c.  "on  the  Istday  of  January  in  the  12th  year  afore- 
said and  continually  afterwards,  until  the  taking  of  this 
inquisition,  was  and  yet  is"  out  of  repair,  so  that 
the  liege  subjects  of  the  Queen  could  not  during  the 
time  aforesaid,  nor  yet  can  go,  return,  pass,  &c. : — 
Held,  that  the  allegation  of  immeraoriality  might  be 


rejected  as  surplusage,  and  that  without  it  sufficient 
appeared  on  the  face  of  the  indictment  as  to  time, 
to  support  the  liability  charged.  Segina  v.  the 
Inhabitants  of  Tmweston,  20  Law  J.  Rep.  (n.s.) 
M.C.  46;  16  Q.B.  Rep.  109. 

An  indictnaent  for  non-repair  of  a  highway  by  the 
township  of  W,  jilleged  in  the  first  count  that  "  a 
certain  part  of  a  highway,  situate  in  W,  leading 
from,  &c.,  and  containing  in  length  1,356  yards,  &c. 
in  the  township  aforesaid,  was  ruinous  and  in  decay," 
and  that  the  inhabitants  of  the  said  township  were 
liable  to  repair  it.  The  second  count  alleged  that 
the  parish  was  divided  into  townships,  whereof  W 
was  one,  and  that  the  inhabitants  of  W  had  imme- 
morially  repaired  such  and  so  many  of  the  highways 
situate  within  it  as  would  otherwise  be  repairable  by 
the  parish  at  large,  and  "  that  the  said  part  of  the 
same  common  highway  hereinbefore  mentioned  to  be 
ruinous,"  &c.  as  aforesaid,  was  a  highway  which  but 
for  the  said  prescription  would  be  repairable  by  the 
said  parish  at  large,  and  that  by  reason  of  the  pre- 
mises the  inhabitants  of  W  aforesaid  ought  to  repair 
the  same  part  of  the  said  highway  so  being  ruinous 
&c.  as  aforesaid,  when  and  so  often  as  it  hath  and 
shall  be  necessary,"  and  that  the  defendants  had  not 
repaired  the  same.  The  defendants  were  found  not 
guilty  on  the  first  count  and  guilty  on  the  second : 

Held,  that  the  second  count  contained  a  sufficient 

reference  to  the  first  count,  and  that  (after  verdict) 
it  sufficiently  averred  that  the  part  of  the  road  in 
question  was  out  of  repair,  and  that  it  was  situate  in 
the  township  of  W.  Segima  v.  the  Inhotbitants  of 
Wwoerion,  21  Law  J.  Bep.  (h.s.)  M.C.  7;  17  Q.B. 
Eep.  562. 

After  a  statute  has  been  repealed  it  cannot  be 
acted  upon  in  respect  of  a  proceeding  under  it,  com- 
menced before  its  repeal,  and  in  this  respect  there  is 
no  valid  distinction  between  matters  of  form  and 
substance.  Where,  therefore,  between  the  finding 
of  an  indictment  for  non-repair  of  a  road  and  plea 
pleaded,  the  statute  upon  which  alone  the  indictment 
could  be  supported  was  repealed,  and  afterwards  the 
indictment  was  proceeded  with  and  a  conviction 
obtained,  the  Court  arrested  the  judgment.  Eegima 
V.  the  Inhabitants  of  Denton,  21  Law  J.  Bep.  (n.s.) 
M.C.  207;  16  Q.B.  Rep.  832;  1  Dears.  C.C.  3. 

{d}  Evidence  of. 

An  indictment  for  the  non-repair  of  a  highway 
charged  the  defendant  as  liable  to  repair  by  reason 
of  his  tenure  of  S  P  Field.  He  pleaded  not  guilty. 
On  the  trial,  evidence  was  given  on  the  part  of 
the  prosecution  of  the  conviction  in  1801  of  one  S, 
a  former  owner  of  S  P  Field,  for  the  non-repair 
of  the' road  in  question,  the  liability  being  charged  as 
arising  in  respect  of  the  tenure  of  the  S  P  Field. 
Proof  was  also  given  of  repairs  done  since  1801  by 
the  owners  of  the  above-mentioned  field.  For  the 
defendant,  evidence  was  adduced  of  a  certain  agree- 
ment and  award  previous  to  1801,  which  found  in 
effect  that  the  owner  of  S  P  Field  was  liable  to 
repair  the  road,  and  directed  that  S  should  plead 
guilty  to  an  indictment  for  non-repair  ratione  tenurw. 
The  jury  convicted  the  defendant,  but  the  Court 
reserved  the  question  whether  the  usage  or  liability 
in  respect  of  which  the  defendant  was  charged  in  the 

indictment  was  established : Held,  {Piatt,  B.  dis- 

sentiente)  that  the  question  reserved  must  be  taken 
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to  mean  whether  there  was  evidence  for  the  jury  of 
the  usage  or  liability  charged  in  the  indictment. 
Eegina  7.  BlcJcemme,  21  Law  J.  Rep.  (n.s.)  M.C. 
60. 

Held,  further,  (Platf,  B.  disseniiente)  that  the 
conviction  of  S  was  conclusive  evidei^e  of  liability 
against  the  defendant  by  way  of  estoppel.     Ibid. 

Upon  the  trial  of  an  indictment  against  the 
inhabitants  of  the  township  of  H,  for  the  non-repair 
of  a  highway,  a  prior  judgment  of  Quarter  Sessions 
upon  a  presentment  by  a  Justice  under  the  13  Geo.  3. 
c.  78.  for  non-repair  of  the  same  highway  by  H, 
was  put  in.  The  presentment  alleged  that  the  high- 
way was  in  H,  and  that  H  was  liable  to  repair  it. 
It  also  appeared  by  the  judgment  that  two  of  the 
inhabitants  of  H  had  appeared  and  pleaded  guilty, 
and  that  a  fine  was  imposed: — Held,  conclusive 
evidence  that  the  highway  was  in  H,  and  that  H  was 
liable  to  repair  it.  Regina  v.  the  InhaJbUants  of 
ffaughton,  22  Law  J.  Rep.  (jt.s.)  M.C.  SS;  1  E.  & 
B.  501. 

The  presentment  -did  not  state  how  the  township 
was  liable  to  repair: — Held,  that  although  it  might 
be  bad  for  this  reason  on  demurrer  or  error,  yet,  that 
having  been  submitted  to  by  the  defendants,  they 
were  conclusively  bound  by  it.     Ibid. 

The  fact  of  the  fine  imposed  by  the  Sessions  not 
being  shewn  to  have  been  paid  did  not  prevent  the 
judgment  from  acting  as  an  estoppel,  no  fraud  being 
imputed.     Ibid. 

Evidence  of  reputation  is  admissible  in  questions 
relating  to  matters  of  public  and  general  interest, 
notwithstanding  that  matters  of  private  interest  may 
also  be  involved  in  the  inquiry.  Therefore,  on  the 
trial  of  an  indictment  against  the  county  of  B  for 
the  non-repair  of  a  bridge,  to  which  they  pleaded 
that  A  was  liable  ratio7ie  tenures  to  repair  a  portion 
of  the  bridge,  evidence  of  reputation  that  A  and  his 
predecessors  were  liable  to  do  the  repairs  to  that 
part,  was  held  to  be  admissible.  Begina  v.  the 
InhabiUmta  of  ike  Cmmty  of  Bedford,  24  Law  J. 
Rep.  (H.s.)  Q.B.  81;  4  E.  &  B.  535. 

(Iwzre — whether  an  appeal  under  the  35th  section 
of  the  Common  Law  Procedure  Act,  1854,  lies  in 
the  case  of  an  indictment  ?     Ibid. 

(c)  Costs. 

The  costs  of  an  indictment  against  a  parish  for 
non-repair  of  a  highway,  ordered  to  be  paid  to  the 
prosecutor  by  the  Quarter  Sessions,  under  section 
^i.  of  the  5  &  6  Will.  4.  c.  50,  are  not  recoverable 
by  distress  against  the  surveyor  under  section  103, 
but  are  to  be  paid  out  of  the  rate  made  and  levied 
in  pursuance  of  that  act.  In  re  ike  Surveyors  of  the 
Highways  of  Tryddyn,  ex  parte  Barrison,  23  Law  J. 
Rep.  (n.s.)  M.C.  45;  3  E.  &  B.  .S90. 

It  is  the  duty  of  the  surveyors  who  are  in  office 
when  such  an  order  for  costs  is  made,  or  of  thcirimme- 
diate  successors  in  office,  to  pay  the  costs  out  of  any 
funds  then  in  their  hands,  or,  if  they  have  none,  to 
make  a  rate  for  the  purpose  of  putting  themselves  in 
funds.     Ibid. 

On  the  trial,  at  the  assizes,  of  an  indictment 
against  a  parish  for  non-repair  of  a  highway,  which 
had  been  removed  by  certiorari,  the  Judge  at  Nisi 
Prius  who  tried  the  case  made  an  order  imder  the 
5  &  6  Will.  4.  c.  50.  0.  96,  in  the  terms  of  the  sec- 
tion, for  the  payment  of  the  costs  of  the  prosecution 


out  of  the  rates  of  the  parish,  but  without  specifying 
any  amount.  Judgment  was  afterwards  signed,  and 
a  side-bar  rule  obtained  to  tax  the  costs  in  the  usual 
way; — Held,  that  the  Judge's  order  was  valid. 
Eegina  v.  the  Inhabitants  of  Eardisland,  23  Law  J. 
Rep.  (U.S.)  M.C.  145;  3  E.  &  B.  760. 

Held,  also,  (Crompton,  J.  differing  in  opinion), 
that  in  the  case  of  an  indictment  removed  by  cer- 
tiorari, the  Judge  at  Nisi  Prius  is  not  required  by 
the  above  section  to  ascertain  and  specify  the  amount 
of  the  costs,  but  that  the  proper  mode  of  proceeding 
is  by  a  side-bar  rule,  and  taxation  of  the  costs  by 
the  proper  officer  of  the  court  from  which  the  record 
is  sent  for  trial.     Ibid, 

(E)  Obstruction  op. 

[See  titles  Company,  1  (G)  (/),  amte,  p.  156— 
Paving.] 

To  entitle  a  person  to  proceed  against  a  railway 
company  for  penalties  for  interfering  with  an  existing 
public  road,  under  the  8  &  9  Vict.  c.  20.  s.  57,  as 
"  a  person  having  the  management  of  the  road,"  he 
must  be  clothed  with  some  duty  in  respect  of  the 
public,  ejusde^n  generis  with  that  of  "  trustees,  com- 
missioners or  surveyor."  Begina  v.  Wilson,  21  Law  J. 
Rep,  (N.s.)  Q.B.  281;  18  Q.B.  Rep.  348. 

Where,  therefore,  an  owner  in  fee  of  the  soil, 
having  constructed  a  road  and  made  a  sewer  under  it 
in  the  usual  manner,  with  which  no  communication 
could  be  made  without  his  permission  first  obtained, 
dedicated  the  road  to  the  use  of  the  public,  and 
afterwards  repaired  it  at  his  own  expense, — Held, 
that  he  was  not  entitled,  under  the  above  section,  to 
proceed  against  a  railway  company  who  had  cut 
through  the  road,  for  penalties  for  not  restoring  it,  as 
required  by  the  56th  section  of  the  above  act.    Ibid. 

(F)   DiVERTINQ  AND  STOPPING  UP. 

The  Highway  Act  (5  &  6  Will.  4.  c.  60.)  by  sec- 
tion 84.  enacts,  that  when  the  inhabitants,  in  vestiy, 
deem  it  expedient  that  a  highway  should  be  stopped 
up  or  diverted,  the  chairman  of  the  meeting  shall  by 
an  order  in  writing  direct  the  surveyor  to  apply  to 
two  Justices  to  view  the  same;  provided  that  if  any 
other  party  is  desirous  of  stopping  up,  &c.  any  high- 
way he  is  to  require  the  surveyor  to  give  notice  to 
the  churchwardens  to  assemble  the  inhabitants  in 
vestry,  and  to  submit  to  them  the  wish  of  such  per- 
son ;  and  if  they  agree  to  the  proposal  the  surveyor 
is  to  apply  to  the  Justices  for  the  purposes  aforesaid. 
By  section  85,  where  it  appears  upon  such  view  of 
two  Justices  made  at  the  request  of  the  surveyor  as 
aforesaid,  that  any  public  highway  may  be  diverted 
or  turned  so  as  to  make  it  nearer  or  more  commo- 
dious to  the  public,  or  that  any  highway  is  unneces- 
sary, the  Justices  are  to  direct  the  surveyor  to  give 
certain  public  notices,  and  proof  of  the  publication  of 
such  notices  having  been  given  to  the  satisfaction  of 
the  said  Justices,  and  a  plan  having  been  delivered 
to  them  describing  by  metes  and  bounds  the  old  and 
proposed  new  highways,  the  said  Justices  are  to 
certify  the  fact  of  having  viewed  the  highway,  and 
that  the  proposed  highway  is  nearer  or  more  com- 
modious to  the  public,  with  the  reasons  why;  and 
this  certificate  is  to  be  lodged  with  the  clerk  of  the 
peace  for  the  county,  and  read  by  him  at  the  Quarter 
Sessions,  and  is  to  be  there  enrolled.  Section  88. 
enables  any  party  aggrieved,  if  such  highway  should 
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he  ordered  to  be  diverted  or  stopped  up,  to  make  hia 
complaint  thereof  by  appeal  to  the  Quarter  Sessions 
upon  giving  notice  and  grounds  of  appeal.  By  sec- 
tion 89.  in  case  of  such  appeal  the  Justices  at  the 
said  Quarter  Sessions,  for  the  purpose  of  determining 
whether  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public,  or  whether  the  public 
highway  so  intended  to  be  stopped  up  is  unneces- 
sary, or  whether  the  party  appealing  would  be  in- 
jured or  aggrieved,  are  to  impannel  a  jury,  and  if 
the  jury  find  that  the  new  highway  is  nearer  or  more 
commodious,  or  that  the  highway  proposed  to  be 
stopped  up  is  unnecessary,  or  that  the  appellant 
would  not  be  aggrieved,  the  Sessions  are  to  dismiss 
the  appeal  and  make  an  order  for  diverting  or  stop- 
ping up  the  highway;  but  if  the  jury  find  otherwise, 
the  Sessions  are  to  allow  the  appeal  and  not  make 
the  order ; — Held,  that  an  appeal  is  given  against 
the  certificate  of  the  Justices,  and  the  Sessions  have 
jurisdiction  on  such  appeal  to  decide  upon  any  sub- 
stantial defect  appearing  on  the  face  of  the  certifi- 
cate,' and  are  not  limited  to  trying  by  a  jury  the 
three  questions  specified  in  section  89.  Eegina  v. 
the  Justices  of  Worcestershire,  23  Law  J.  Rep.  (n.s.) 
M.C.  113;  2  E.  &B.  447. 

Held,  also,  that  a  certificate  under  the  statute  is 
defective  if  it  does  not  state  upon  its  face  that  all 
the  particulars  required  by  section  84.  have  been 
complied  with.    Ibid. 


HUSBAND  AND  WIFE. 
[See  Baeow  and  Feme.] 


IMPRISONMENT. 

[See  titles  Areest — False  Imprisonment — In- 
solvent— Prisoner.] 


INCLOSURE. 

[See  stats.  IS  &  16  Vict.  cc.  2.  and  79;  16  &  17 
Vict.  c.  120;  18  &  19  Vict.  cc.  14,  52.  and  61;  and 
see  title  Feioned  Issue.] 

(A)  CONSTRirOTION  OF  AoTS. 

(B)  Allotment. 

(a)  To  the  Lord  of  the  Manor. 

(b)  To  Commoners. 

(c)  In  Lieu  of  Tithe. 

(C)  Award  of  Commissioner. 


(A)   CONSTEDOTION  OF  AoTS. 

An  inclosure  act  reserved  to  the  lord  of  the  manor 
his  rights  to  mines  and  minerals  in  certain  lands,  and 
also  liberty  to  make  ways  along  certain  commons, 
and  to  do  every  act  then  or  thereafter  in  use  for 
working  and  carrying  away  the  mines  and  minerals 
and  quarries  within  and  under  the  said  commons, 
and  also  ior  carrying  the  "  coals  and  produce  of  any 
other  mines  and  minerals  from  or  under  any  other 
lands": — Held,  that  this  gave  the  lord  power  to  con- 
vey coke  along  a  railway  which  he  had  made  on  the 
commons,  coke  being  a  produce  of  a  mine,  and  the 
word  "other"  meaning  not  other  than  coals,  but 
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other  than  the  mines  and  minerals  mentioned  in  the 
former  clause.  Bowes  v.  Ravensworih,  24  Law  J. 
Rep.  (n.s.)  C.P.  73;  15  Com.  B.  Eep.  512. 

(B)  Allotment. 

(a)  To  the  Lord  of  the  Mamoer. 

At  the  time  of  the  passing  of  an  inclosure  act,  the 
soil  and  freehold  of  the  common  land  was  vested  in 
the  lord  of  the  manor,  subject  to  certain  rights  of 
common,  and  he  was  also  entitled  to  the  coals  and 
minerals,  and  unopened  stone  quarries,  &c.  under 
the  said  common  lands,  as  part, of  the  said  freehold. 
The  act  did  not  recite  the  particular  rights  of  the 
lord,  but  enacted,  that  certain  allotments  should  be 
made  to  the  commoners  in  lieu  of  their  rights,  and  to 
him  as  lord  of  the  manor,  for  his  right  "  to  and  in 
the  soil "  of  the  said  common  lands,  and  also  to  and 
for  the  damage  and  injury  he  would  sustain  by  being 
obliged  to  make  satisfaction  to  the  proprietors  of  the 
lands  for  digging  coals  or  minerals;"  and  it  also  en- 
acted, "  that  if  the  lord  should  enter  on  any  of  the 
lands  for  the  purpose  of  digging,  getting,  &c.  '  any 
coals  or  other  minerals,'  he  should  make  compensa- 
tion for  damage  done,"  &c  There  was  no  express 
reservation  of  the  mines  or  minerals  to  him.  The 
allotments  were  made  pursuant  to  the  act : — Held, 
that  the  lord  of  the  manor  for  the  time  being  was  en- 
titled to  the  mines  and  minerals  under  the  land  so 
inclosed,  paying  compensation  to  the  owners  of  the 
allotments  for  any  damage  done  by  working  the 
mines.  Micklethwait  v.  Winter,  20  Law  J.  Rep. 
(n.s.)  Exch.  313;  6  Exch.  liep.  644. 

Held,  also,  that  stones  got  from  quarries  are  mine- 
rals.    Ibid. 

A,  being  the  owner  and  in  possession  of  a  farm 
from  1833  to  1850,  exercised  the  right  of  turning 
out  on  the  waste  of  the  manor  the  sheep  levant  and 
couchant  upon  that  farm.  In  1848  A  became  lord 
of  the  manor.  Upon  an  inclosure  of  the  wastes  of 
the  manor,  under  the  8  &  9  Vict.  c.  1 1 8,  A,  who  re- 
ceived an  allotment  in  respect  of  his  manorial  rights, 
claimed  besides  to  be  compensated  for  "common  of 
pasture  or  feeding  or  right  of  pasturage"  in  respect 
of  the  farm,  and  an  issue  was  framed  in  those  terms : 
—Held,  that,  assuming  that  a  right  of  common  of 
pasture  appurtenant  to  the  farm  existed  previously 
to  A  becoming  lord  of  the  manor,  he  would  after 
that  have  an  interest  in  respect  of  which  he  ought  to 
be  compensated,  and  which  might  be  described  in 
popular  language  in  the  terms  of  the  issue.  Lloyd 
v.  Ea/rlPowis,  24  Law  J.  Bep.  (N.s.)  Q.B.  145;  4 
E.  &  B.  485. 

(J)  To  Commoners, 

The  8  &  9  Vict.  c.  6,  an  Allotment  Act,  em- 
powers deputies  appointed  under  its  provisions  to 
make  small  allotments  of  land  to  resident  freemen 
of  L,  to  be  held  by  them  so  long  as. they  shall  he 
willing  to  hold  the  same,  and  pay  the  rent,  and 
conform  to  certain  regulations.  All  the  land  is 
vested  in  the  deputies  as  trustees;  and  they  have 
the  power  to  sell  with  the  concurrence  of  a  majority 
of  a  meeting  of  freemen  occupiers : — Held,  that  the 
allottees  have  freehold  estates  which  entitle  them  to 
vote  for  members  of  parliament,  as  their  estate  may 
continue  for  life,  and  is  not  determinable  on  the 
mere  will  of  the  grantors.  Beeson  v.  Burton,  22 
Law  J.  Rep.  (n.s.)  C.P.  33;  12  Com.  B.  Rep.  647. 
2U 
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(c)  In  Lieu  of  Tithe. 
Debt  for  not  setting  out  tithes.  The  plaintiff  was 
originally  lay  impropriator  of  the  tithes  of  certain 
fen  lands  in  the  parish  of  M,  which  were  from  1816 
down  to  the  time  of  the  action  occupied  by  the  de- 
fendant. An  act  for  inclosing  lands  in  the  parish  of 
M  gave  an  option  to  the  Inclosare  Commissioners  to 
make  an  allotment  to  the  impropriator  in  lieu  of 
these  tithes.  By  their  award,  made  in  1812,  they 
stated  that  they  had  procured  to  be  made  an  accurate 
survey  and  plan  of  the  waste  lands  to  be  inclosed, 
and  of  the  ancient  inclosed  lands  (except  the  fen 
lands),  and  then  proceeded  to  allot  to  the  impro- 
jiriator  certain  allotments  in  lieu  of  and  as  a  com- 
pensation for  all  the  tithes  growing  and  renewing 
within  M,  and  due  unto  him.  A  schedule  and  also 
a  map  or  plan  were  annexed  to  the  award,  but 
neither  comprised  the  defendant's  lands  or  the  fen 
lands.  From  1816  to  1828  the  defendant  had  paid 
no  tithes  to  the  plaintiff  in  respect  of  his  land,  but 
for  a  period  of  twenty  years  from  1828  the  defendant 
had  either  paid  tithes  in  kind  or  compounded  for 
them  to  the  plaintiff.  In  1841,  on  an  Assistant 
Tithe  Commissioner  being  sent  down  with  a  view  of 
awarding  a  sum  to  be  paid  as  a  commutation  of  the 
tithes  of  the  parish  of  M,  the  defendant  claimed 
that  his  lands  were  exempt  from  tithes  by  virtue  of 
the  Inclosure  Act  and  award  ;  but  the  Tithe  Com- 
missioner decided  that  his  lands  were  not  thereby 
exempted  ; — Held,  that  the  perception  of  the  tithes 
for  twenty  years  gave  the  plaintiff  no  title  to  them 
under  the  statute  3  &  4  Will.  4.  c.  27.  Held, 
secondly,  that  the  decision  of  the  Assistant  Tithe 
Commissioner  was  not  conclusive  against  the  ex- 
emption, since  8.  90.  of  the  Tithe  Commutation  Act, 
the  6  &  7  Will.  4.  c.  71,  took  away  his  jurisdiction 
if  the  tithes  had  been  extinguished  by  virtue  of  the 
Inclosure  Act,  and  that  he  could  not  give  himself 
jurisdiction  by  deciding  that  they  were  not  so  extin- 
guished. Held,  lastly,  that  though  the  award  pro- 
fessed to  give  the  allotment  in  lieu  of  all  the  tithes 
in  M,  yet  as  the  Commissioners  had  an  option 
whether  they  would  extinguish  all  the  tithes,  and  as 
there  was  evidence  on  the  face  of  the  award,  maps, 
and  survey,  that  the  fen  lands  were  not  taken  into 
consideration,  it  was  a  question  for  the  jury  whether 
the  award  in  reality  awarded  any  compensation  to 
the  plaintiff  for  the  tithes  on  the  defendant's  land. 
Bunbury  v.  Fuller  (in  error),  2o  Law  J.  Rep.  (n.s.) 
Exch.  211;  9  Exch.  Eep.  111. 

(C)   AWAKD. 

A  local  inclosure  act,  after  providing  for  the  ap- 
pointment of  Commissioners,  and  the  allotment  of 
certain  lands,  enacted  "  that  two  awards  should  be 
made  by  J  C  (one  of  the  Commissioners)  within  six 
years  from  the  passing  of  the  act,''  and  pointed  out 
the  mode  in  which  J  C's  place  was  to  be  filled  up 
by  eliction  : — Held,  that  the  clause  as  to  the  making 
of  the  award  was  directory  only,  and  where  the  award 
was  made  after  the  six  years  that  the  allotment 
was  not,  therefore,  nugatory.  Doe  d.  Hoherts  v. 
Mostyn,  21  Law  J.  Rep.  (n.s.)  C.P.  178;  12  Com. 
B.  Rep.  268.      . 

Held,  also,  that  an  award  made  after  J  C's  death 
by  a  person  who  had  acted  in  the  same  capacity, 
was  sufficient,  without  proof   of  his  having  been 


formally  appointed  to  succeed  J  C  in  the  mode 
specified  by  the  act — following  Doe  d.  Na/n/nA/  v. 
Gore.     Ibid. 


INCUMBERED  ESTATES  ACT. 
The  Commissioners,  under  the  statute  12  &  13 
Vict.  c.  77  (Incumbered  Estates  Act),  made  an 
order  in  Ireland  against  a  party  for  payment  of 
money,  or  in  default  for  commitment.  The  party 
was  served  with,  but  disobeyed,  the  order,  and  re- 
moved into  England,  out  of  the  jurisdiction  of  the 
Irish  Court.  Application  was  made,  under  the  pro- 
visions of  the  same  statute,  to  the  Court  of  Chancery 
in  England,  to  have  the  order  enrolled,  and  the 
same  being  permitted,  that  Court  made  an  order  at 
once,  unconditionally,  for  an  attachment.  In  re 
Keogh's  Estate,  23  Law  J.  Eep,  (n.s.)  Chanc.  647 ; 
5  De  Gex,  M.  &  G.  73. 


INDECENT  EXPOSURE. 

If  a  man  indecently  expose  his  person  in  a  public 
omnibus  in  the  sight  and  view  of  several  passengers 
travelling  therein,  in  such  a  manner  that  any  one 
coming  in  might  see  the  exposure,  he  is  guilty  of  a 
misdemeanour,  and  indictable  for  a  nuisance  at  com- 
mon law.  Eegina  v.  Holmes,  22  Law  J.  Rep.  (h.s.) 
M.C.  122;  1  Dears.  C.C.  207;  3  Car.  &  K.  360. 

If  an  indictment  for  such  a  nuisance  fail  to  con- 
clude ad  commime  noeamentum,  the  omission  is 
cured  by  the  statute  14  &  16  Vict.  u.  100.  <s.  24. 
Ibid. 


INDEMNITY. 

[Annual  act  for,  see  stats.  16  &  17  Vict.  c.  14. 
and  18  &  19  Vict.  c.  49— titles  Contract— GuA- 

KANTIE — PrINCIPAI.   AND    SUEETY.] 

CONSTEUCTION   AND   EXTENT. 

B  &  P,  being  the  owners  of  an  unexpired  term 
of  seventy-two  years  in  certain  premises,  let  them 
for  twenty-one  years  to  G,  with  the  usual  covenants 
for  repairs,  payment  of  rent,  &c.,  and  afterwards 
assigned  the  reversion  to  B.  G  had  previously 
assigned  the  remainder  of  the  term  of  twenty-one 
years  to  the  plaintiff,  with  a  similar  covenant  of  in- 
demnity, who  assigned  it  to  the  defendant,  with  a 
like  covenant.  B  brought  an  action  in  respect  of 
rent  due  and  want  of  repair  against  G,  who  suffered 
judgment  by  default,  and  afterwards  brought  an 
action  against  the  plaintiff  for  the  amount  so  paid 
by  him  and  his  costs.  The  plaintiff  defended  the 
action  unsuccessfully,  and  became  liable  to  pay  G 
the  amount  of  the  judgment  by  default,  together 
with  G's  costs  of  that  judgment,  and  also  the  costs 
of  the  action.  The  plaintiff  then  brought  an  action 
against  the  defendant  before  he  had  paid  to  G  the 
amount  recovered  by  G : — Held,  first,  that  the 
plaintifi'  was  entitled  to  recover  the  amount  of  the 
rent,  the  repairs,  and  G's  costs  of  the  judgment  by 
default,  but  not  his  own  costs  of  defending  the  action 
brought  against  him  by  G.  Secondly,  that  the 
plaintiff  was  entitled  to  recover,  although  he  had 
not  paid  G  at  the  commencement  of  the  action. 
Thirdly,  that  G  had  taken  the  proper  course  in 
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suffering  judgment  to  go  by  default.  Smith  v. 
Bowell,  20  Law  J.  Eep.  (n.s.)  Exch.  377;  6  Exch. 
Rep.  730. 

The  plaintiff  and  the  defendants  being  members 
of  the  provisional  committee  of  a  projected  railway 
company,  for  which  expenses  and  debts  had  been 
incurred,  entered  into  an  agreement,  which,  after 
reciting  that  some  of  the  debts  had  been  paid,  as 
mentioned  in  a  schedule  to  the  agreement,  and  that 
the  debts  claimed  to  be  due  and  unpaid  were  set 
forth  in  a  second  schedule,  stated  that  in  considera- 
tion of  a  payment  of  '2261.  by  the  plaintiff  to  the 
defendants,  the  defendants  guaranteed  that  the  sums 
mentioned  in  the  first  schedule  had  been  paid,  and 
also  that  they  would  indemnify  and  save  harmless 
the  plaintiff  from  all  claims  expressly  mentioned 
and  referred  to  in  the  second  schedule,  and  from  all 
costs,  damages  and  expenses  which  he  might  sustain 
or  be  put  to  by  reason  thereof,  and  at  their  own 
costs,  charges  and  expenses  defend  him  against  all 
actions  or  suits  which  should  be  commenced  or 
prosecuted  against  him  for  the  recovery  of  any  part 
or  parts  thereof.  Subsequent  to  this  agreement  a 
member  of  the  company  obtained  a  winding-up 
order  under  the  11  &  12  Vict.  t.  45.  The  plaintiff 
was  adjudged  a  contributory,  and  by  the  final  order 
was  ordered  to  pay  496?.  towards  a  call  of  3,000?. 
required  for  the  payment  of  one  debt,  included  in 
the  second  schedule,  and  the  costs  and  expenses 
incidental  to  the  proceedings  under  the  Winding-up 
Act.  The  plaintiff  paid  this  sum,  and  sued  the 
defendants  on  the  above  contract  of  indemnity.  The 
defendants  paid  into  court  more  than  sufficient  to 
cover  the  above  debt : — Held,  that  the  indemnity 
did  not  extend  to  the  costs  and  expenses  incidental 
to  the  proceedings  under  the  Winding-up  Act. 
Twnner  v.  Woolmer,  22  Law  J.  Eep.  (n.s.)  Exch. 
259;  8  Exch.  Rep.  482. 

A  covenant  by  the  defendant  that  the  debts  of  a 
certain  firm  into  which  the  plaintiff  was  about  to  be 
admitted  as  partner  did  not  exceed  a  specific  sum, 
and  that  if  they  did  the  defendant  would  pay  on 
demand  of  the  plaintiff  the  sum  by  which  the  debts 
might  exceed  the  specific  amount, — Held,  to  be  a 
covenant  for  an  unliquidated  sum.  WaJker  i. 
Broadhwrsl^  23  Law  J.  Rep.  (n.s.)  Exch.  72;  8 
Exch.  Eep.  889. 

Held,  also,  that  it  was  properly  left  to  the  jury  to 
say  what  loss  the  plaintiff  had  sustained  by  a  breach 
of  the  covenant  by  the  defendant.     Ibid. 

Declaration,  in  assumpsit,  alleged  that  defendant 
issued  afi.  fa.  on  a  judgment  against  M,  which  the 
sheriff  delivered  to  plaintiff,  his  officer,  to  execute ; 
and  plaintiff,  at  defendant's  request,  seized  goods, 
believing  them  to  be  M's;  whereupon  G  claimed 
them,  and  gave  notice  to  the  sheriff  not  to  sell  them ; 
and,  in  consideration  of  the  premises,  and  that 
plaintiff,  at  the  request  of  defendant,  would  pay  no 
attention  to  the  claim  or  notice,  and  would  proceed 
to  a  sale,  defendant  promised  plaintiff  to  indemnify 
him  for  so  doing;  that  plaintiff  did  thereupon  pay  no 
attention,  &c.,  and  sold  the  goods,  and  levied,  and, 
at  defendant's  request,  delivered  the  balance  to  de- 
fendant; that  afterwards  G,  by  reason  of  the  pre- 
mises, impleaded  plaintiff  together  with  the  sheriff 
in  the  county  court,  in  trespass  on  tort,  for  seizing 
and  selling,  and  recovered  against  plaintiff  and  the 
sheriff  the  value  of  the  goods,  damages  and  costs; 


which  plaintiff,  being  liable  (as  defendant  knew)  to 
indemnify  the  sheriff,  paid  to  G,  but  defendant  did 
not  indemnify.  On  special  demurrer, — Held,  a  good 
declaration,  for  that  consideration  sufficiently  ap- 
peared; and  it  was  no  objection  that  the  plaintiff's 
disregard  of  the  claim  was  not  shewn  with  sufficient 
certainty  to  have  been  otherwise  than  an  illegal  act, 
or  that  plaintiff,  consistently  with  the  allegations, 
might  have  sold  in  the  mere  performance  of  his 
duty;  or  that  it  was  not  sufficiently  shewn  that  G 
recovered  solely  by  being  entitled  to  the  goods 
seized,  and  not  by  any  irregularity  in  plaintiff's  acts, 
or  how  much  damage  accrued  from  the  selling,  and 
how  much  from  the  seizing;  or  that  the  action  in  the 
county  court  was  against  the  sheriff  together  with 
plaintiff.    Elliaton  v.  Berryman,  15  Q.B.  Rep.  205. 


INDIA. 

[See  East  India  Company.] 


INDICTMENT. 

[See  14  &  IS  Vict.  c.  100.    Also  titles  Amend- 
ment— Cektioram.] 

(A)  Indiotabib  Offence. 

(B)  Venue. 

(C)  Joinder  op  Offences. 

(D)  Refekence  to  former  Count. 

(E)  Parties'  Names — Idem  Sonans. 


(A)  Indictable  Offence. 

To  sustain  an  indictment  against  a  clergyman  for 
refusing  to  marry  persons  who  have  obtained  a  regis- 
trar's certificate  for  that  purpose,  they  must  have 
presented  themselves  to  him  to  be  married  at  some 
time  when  he  could  legally  have  married  them.  Re- 
gina  v.  Moorkoiise,  3  Car.  &  K.  167. 

Whether  this  is  in  any  case  an  indictable  offence, 
or  is  merely  an  ecclesiastical  matter,  gwcere.     Ibid. 

If  indictable,  semhle,  that  it  must  be  averred  in 
the  indictment  that  the  parties  were  persons  who 
could  lawfully  marry.     Ibid. 

(B)  Venue. 
Two  carmen  of  a  railway  company  were  sent  with 
a  waggon  from  the  station  in  Middlesex  to  a  place  in 
Kent.  On  their  arrival  they  took  some  oats,  which 
had  been  put  into  nose-bags  and  carried  in  the  waggon 
during  the  journey,  and  which  were  intended  for  the 
horses' food,  and  sold  them  there  for  their  own  profit: 
— Held,  that  the  carmen  might  be  tried  in  Middle- 
sex for  the  larceny  of  the  oats  in  the  county  of  Kent, 
under  the  provisions  of  the  statute  7  Geo.  4.  c.  64. 
s.  13.  JRegma  v.  Ska/rp,  24  Law  J.  Rep.  (n.s.) 
M.C.  40;  1  Dears.  C.C.  415. 

,(C)  Joinder  of  Offences. 
_  It  is  no  ground  in  arrest  of  judgment  after  con- 
viction for  a  felony  that  the  indictment  also  contains 
a  count  for  a  misdemeanour.     Eegina  v.  Ferguson, 
24  Law  J.  Eep.  (n.s.)  M.C.  61 ;  1  Dears.  C.C.  427. 


.•j;52 


INDICTMENT— INFANT. 


(D)  Rbperenoe  to  former  COUITT. 

An  indictment  for  non-repair  of  a  highway  by  the 
township  of  W,  alleged  in  the  first  count  that  "a 
certain  part  of  a  highway,  situate  in  W,  leading  from, 
&c.,  and  containing  in  length  1,356  yards,  &c.  in  the 
township  aforesaid,  was  ruinous  and  in  decay,"  and 
that  the  inhabitants  of  the  said  township  were  liable 
to  repair  it.  The  second  count  alleged  that  the 
parish  was  divided  into  townships,  whereof  W  was 
one,  and  that  the  inhabitants  of  Whadimmemorially 
repaired  such  and  so  many  of  the  highways  situate 
within  it  as  would  otherwise  be  repairable  by  the 
parish  at  large,  and  "  that  ike  said  part  of  the  same 
common  Mghway  hereinbefore  mentioned  to  be 
ruinous,  &c.  as  aforesaid,  was  a  highway  which  but 
for  the  said  prescription  would  be  repairable  by  the 
said  parish  at  large,  and  that  by  reason  of  the  pre- 
mises the  inhabitants  of  W  aforesaid  ought  to  repair 
^c  smne  part  of  the  said  liiglvway  so  iemg  ruvnous, 
<bc.  as  aforesaid,  when  and  so  often  as  it  hath  and 
shall  be  necessary,"  and  that  the  defendants  had  not 
repaired  the  same.  The  defendants  were  found  not 
guilty  on  the  first  count  and  guilty  on  the  second : — ■ 
Held,  that  the  second  count  contained  a  suflScient 
reference  to  the  first  count,  and  that  (after  verdict) 
it  sufficiently  averred  that  the  part  of  the  road  in 
question  was  out  of  repair,  and  that  it  was  situate  in 
the  township  of  W.  Regina  v.  the  Inhabitants  of 
Waverion,  21  Law  J.  Rep.  (s.a.)  M.C.  7. 

(E)  Parties'  Names — Idem  Sonans. 

Where  an  indictment  for  larceny  described  the 
prosecutor  as  Darius  C,  and  the  prosecutor  in  evi- 
dence stated  that  his  name  was  Trius  C, Held,  that 

it  was  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  Court,  whether  the  two  words  were  idem 
sona/ntia.  Hegina  v.  Daris,  20  Law  J.  Rep.  (n.s.) 
M.C.  207;  2  Den.  C.C.  231. 


INFANT. 
[See  title  Sedtjotion.] 

(A)  Maintenance. 

(B)  Advancement. 

(C)  Sale  and  Disposition  op  Property. 

(D)  LlABILITT. 

(a)  Contracts, 
(h)  Torts. 

(E)  Guardian. 

(a)  Appointment  of. 

(6)  Payments  aTid  Allowance  to. 

(c)  ZiabUity  of. 

(F)  Custody  op. 

^G)  Ward  op  Court. 
(H)  Actions. 


(A)  Maintenance. 

A  petition  was  presented  by  an  infant  who  had  for 
some  years  been  entitled  to  property  amounting  to 
2901.  per  annum.  The  petitioner  had  been  main- 
tained by  his  father,  who  had  incurred  a  large  debt 
for  the  purpose,  and  was  unable  any  longer  to  main- 
tain his  son.  The  petition  stated  that  the  father  had 
been  resident  for  many  years  in  India,  and  it  asked 


for  a  sum  of  300?.  for  past  maintenance: — Held,  that 
the  father  having  resided  out  of  the  country,  and 
being  unable  to  apply  to  the  Court  before,  was  a 
special  circumstance  which  would  enable  the  Court 
to  grant  the  sum  required  for  past  maintenance. 
Cwrmichael  v.  Eughes,  20  Law  J.  Rep.  (n.s.)  Chanc. 
396. 

A  testator  gave  all  his  estate  to  trustees,  upon 
trust,  out  of  the  rents  and  proceeds  to  pay  an  annuity 
to  his  wife,  and,  subject  thereto,  upon  trust,  to  convey 
all  his  said  estate  unto  and  equally  between  his 
children  as  they  severally  attained  the  age  of  twenty- 
one,  and  in  the  mean  time  to  pay  to  his  wife,  or 
otherwise  apply  the  rents  and  proceeds  of  the  re- 
spective shares  and  interests  of  his  children  for  or 
towards  their  respective  maintenance,  education  and 
advancement;  but  in  case  of  the  decease  of  any  of 
his  children  under  twenty-one,  then,  upon  trust,  to 
convey  and  transfer  the  shares  of  those  so  dying 
under  that  age  to  those  who  attained  twenty-one. 
The  trustees  had  paid  the  proceeds  of  the  estate  to 
the  testator's  wife  for  the  maintenance  of  the  children : 
— Held,  that  the  children  were  not  entitled  to  any 
account  of  the  surplus  beyond  what  had  been  re- 
quired for  their  maintenance.  Browne  v.  PauU,  20 
Law  J.  Rep.  (n.s.)  Chanc.  75;  1  Sim.  N.S.  92. 

A  testator  constituted  his  widow  guardian  of  his 
two  children  then  living  with  him  (one  a  boy,  being 
the  child  of  another  woman),  and  he  gave  her  4,000/. 
"to  be  used  for  her  own  and  the  children's  benefit, 
as  she  should  in  her  judgment  and  conscience  think 
fit."  This  (as  was  held)  gave  the  widow  a  discretion 
as  to  the  application  of  the  income  between  the  three 
objects,  which  this  Court  would  not  controul  idond 
fide  exercised.  Soon  after  the  testator's  death  the 
maternal  relations  of  the  boy  removed  him  from  the 
widow's  custody.  The  widow  married  again,  and 
appointed  one-eighth  of  the  capital  to  the  boy  and 
the  remainder  to  her  own  child.  The  Court,  not- 
withstanding the  opposition  of  the  widow,  who  offered 
to  take  the  boy  back,  directed  30/.  a  year  to  be 
allowed  out  of  the  income  of  the  ifiOOl.  for  his  educa- 
tion,   ffaa-t  V.  Tribe,  19  Beav.  149. 

The  maternal  uncle  of  an  infant  in  a  suit  con- 
ducted at  his  risk  had  recovered  3,000/.,  which  was 
in  court  in  the  suit,  for  the  benefit  of  the  infant. 
The  infant's  father  was  dead,  and  his  mother,  who 
was  living  apart  from  her  second  husband,  was  with 
the  infant,  whose  age  was  fourteen,  in  indigent  cir- 
cumstances at  New  York,  and  refused  to  allow  him 
to  be  brought  to  this  country.  The  uncle,  by  peti- 
tion,  asked  to  be  appointed  guardian  with  an  allow- 
ance for  maintenance  to  commence  on  the  infant's 
arrival  in  England.  The  Court  appointed  the  mother 
and  uncle  the  guardians,  and  after  consideration  of 
the  circumstances  at  chambers,  refused  to  make  any 
allowance  for  maintenance.  Zochwood  v.  PerOon,  1 
Sm.  &  G.  73. 

(B)  Advancement. 
The  whole  of  a  small  legacy  and  its  accumulations, 
were  paid  out  of  court  to  the  solicitor  of  an  infant 
who  had  no  other  property,  upon  his  undertaking  to 
apply  it  in  discharging  a  sum  claimed  for  past 
maintenance  and  for  a  prospective  outfit,  and,  after 
deducting  the  costs,  to  pay  any  remaining  balance  to 
the  infant  at  majority.  In  re  Welch,  23  Law  J. 
Rep.  (N.s.)  Chanc.  344. 
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(C)  Sale  and  Disposition  of  Property. 

A  receiver  of  the  rents  of  real  estates  descended 
on  an  infant  appointed  on  petition,  without  suit. 
In  re  Leeming  and  Jn  re  Gascoyne,  20  Law  J.  Rep. 
(M.S.)  Chanc.  650. 

The  conveyancing  counsel  having  certified  that 
the  title  to  a  proposed  purchase  of  land,  though  not 
a  good  title  of  sixty  years,  was  a  safe  holding  one, 
and  the  purchase  appearing  in  other  respects  de- 
sirable and  for  the  benefit  of  an  infant,  it  was  sanc- 
tioned by  the  Court.  In  re  the  SJteffield  cmd  Sother- 
ham  Sail.  Co.,  1  Sm.  &  G.  App.  iv. 

The  guardian  of  an  infent  authorized  by  the  Court 
under  1  Will.  4.  e.  65.  s.  17.  to  grant  leases  of  the 
infant's  estate  for  terms  of  years  exceeding  the 
minority,  when  beneficial  to  the  infant  and  approved 
by  the  Court.    Anstey  v.  Mobson,  1  Sm.  &  G.  605. 

(D)  Liability. 

(o)  Contracts. 

[As  to  realty,  see  stat.  18  &  19  Vict.  c.  43.  For 
necessaries,  see  title  Limitations,  Statute  of. 
For  railway  calls,  see  title  Company,  1 — (F)  (c), 
ante,  p.  ISl.] 

Where,  in  an  action  of  contract  against  two,  one 
of  the  defendants  pleaded  never  indebted,  and  the 
other  never  indebted  and  infancy,  and  the  plaintiff 
joined  issue  on  all  the  pleas  except  that  of  infancy, 
as  to  which  he  entered  a  nolle  prosequi, — Held,  that 
the  plaintiff  had  thereby  admitted  that  there  never 
was  any  joint  binding  contract,  and  that  he  ought  to 
be  nonsuited.  Soyle  v.  Webster,  21  Law  J.  Rep. 
(N.S.)  Q,B.  202;  17  Q.B.  Rep.  950. 

The  defendant  having,  whilst  an  infant,  accepted 
a  bill  of  exchange,  was  applied  to  after  he  became 
of  age,  on  behalf  of  the  holder,  and  then  wrote  to 

him  as  follows ; "  Your  brother  tells  me  you  are 

very  uneasy  about  the  500/.  bill  drawn  by  Mr.  P. 
upon  me.  Pray  make  yourself  easy  about  it,  as  I 
will  take  care  that  it  is  paid,  and  Sir  Henry  P.  comes 
to  England  in  June": — Held,  per  Pairke,  B.  and 
Alderson,  B.,  that  this  was  not  a  ratification  to  take 
the  case  out  of  the  statute  9  Geo.  4.  u.  14;  but  jper 
Piatt,  B.  amd  Ma/rtin,  B.,  that  it  was  a  ratification. 
Mawson  v.  Blame,  ~23  Law  J.  Rep.  (n.s.)  Exch. 
342;  10  Exch.  Rep.  206. 

Semble,  a  contract  of  sale  by  an  infant  is  abso- 
lutely void,  and  is  no  answer  to  an  action  of  trover 
subsequently  brought  by  the  infant  to  recover  the 
value  of  the  goods.    Latt  v.  Booth,  3  Car.  &  K.  292. 

(5)  Torts. 
A  declaration  alleged  that  the  defendant  re- 
quested the  plaintiff  to  lend  him  a  sum  of  money, 
and  falsely,  fraudulently  and  deceitfully  represented 
to  the  plaintiff  that  the  defendant  had  attained  the 
age  of  twenty-one  years;  and  that  the  plaintiff,  con- 
fiding in  the  truth  of  the  said  representation  and 
pretence,  did  lend  the  defendant  a  sum  of  money, 
&c.,  whereas  the  defendant  had  not  at  the  time  of 
his  making  the  said  representation  and  pretence 
attained  the  age  of  twenty-one,  but  was  an  infant 
under  that  age,  as  the  defendant  at  the  time  of  his 
making  the  said  representation  well  knew,  and  that 
the  defendant  refused  to  pay  the  said  loan,  &c., 
whereby  the  plaintiff  had  been  damaged,  &c.     The 


Court  permitted  the  defendant  under  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76.  s.  80, 
both  to  demur  to  this  declaration  and  to  plead,  first, 
not  guilty;  and,  secondly,  a  traverse  that  the  plain- 
tiff confided  in  the  alleged  fraudulent  representation 
upon  an  affidavit  of  the  defendant's  attorney,  which 
stated  that  he  was  advised  and  believed  that  the 
defendant  had,  under  the  circumstances  aforesaid, 
just  ground  to  plead  not  guilty  to  the  declaration, 
and  also  a  traverse  that  the  plaintiff  confided  in  the 
alleged  fraudulent  representation;  and  that  he  was 
also  advised  and  believed  that  the  declaration  would 
be  held  had  on  demurrer.  Frwe  v.  Hewitt,  8  Exch. 
Rep.  146. 

(E)  Guardian. 

(a)  Appomtment  of. 

A  petition  by  infants  for  the  appointment  of  a 
guardian  ought  to  be  presented  by  them  by  their 
next  friend.  In  re  Russell's  Estate,  20  Law  J.  Rep. 
(n.s.)  Chanc.  384. 

The  Court  will  not  appoint  a  mother  to  be  the 
guardian  of  her  children  without  having  some  infor- 
mation as  to  the  family  of  the  father.  In  re  Cooh, 
20  Law  J.  Rep.  (n.s.)"  Chanc.  392. 

The  Court  directed  a  reference  to  appoint  a  guar- 
dian to  an  infant,  and  approve  of  proper  main- 
tenance, to  be  inserted  in  the  decree,  upon  the 
hearing  of  a  suit,  without  any  petition  being  pre- 
sented. Cross  v.  Brown,  20  Law  J.  Rep.  (n.s.) 
Chanc.  660;  2  Sim.  N.S.  53,  nam.  Cross  v.  Beavan. 

Two  infants  having  been  sent  to  England  for  their 
education,  by  their  father,  who  was  resident  in  India, 
the  Court  appointed  a  guardian  of  the  children,  to 
act  for  the  father  during  his  absence  abroad,  notwith- 
standing that  their  mother  was  residing  in  this 
country.  In  re  Thomas,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1076. 

A  deed  appointing  a  guardian  of  the  person  and 
estate  of  an  infant  is  well  executed  within  the 
12  Car.  2.  c.  24.  o.  8,  although  the  guardian  herself 
was  one  of  the  attesting  witnesses  to  the  deed. 
Morgam  v.  Batchell,  2i  Law  J.  Rep.  (n.s.)  Chanc. 
136;  19  Beav.  86. 

A  guardian  attesting  the  deed  by  which  she  is 
appointed  is  a  credible  witness  to  support  the  ap- 
pointment.    Ibid. 

Uncle  and  aunt  appointed  guardians  of  the  person 
of  an  infant  on  petition  without  suit  or  reference, 
no  allowance  being  asked.  In  re  Neale,  16  Beav. 
250. 

The  order  of  a  foreign  Court  appointing  a  guardian 
of  an  infant,  the  child  of  a  British  subject,  will  be 
recognized  in  this  Court  with  the  respect  due  by  the 
comity  of  nations  to  the  order  of  a  foreign  Court,  but 
it  does  not  confer  on  the  appointee  the  character  of 
guardian  in  this  country.  In  re  Dawson,  Damson  v. 
Jay,  2  Sm.  &  G.  199. 

(b)  PaymeMs  and  Allowamce  to. 

Shares  of  infants  in  a  testator's  estate  under  20t 
each,  ordered  to  be  paid  at  once  to  the  persons 
maintaining  them.  Faaramce  v.  ViUy,  21  Law  J. 
Rep.  (n.s.)  Chanc.  313. 

The  Court  will  not  give  a  direct  benefit  out  of  an 
infant's  income  to  his  father,  Inrt  Stables,  21  Law 
J.  Rep.  (n.s.)  Chanc.  620. 

A  scheme  by  which  an  infant  (whose  father  was 
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living)  was  to  be  articled  to  a  solicitor,  and  to  live 
with  an  uncle  residing  in  the  same  place,  was  ap- 
proved of  by  the  Court;  and  the  uncle  was  appointed 
to  act  in  the  nature  of  a  guardian  to  the  infant,  and 
have  an  allowance  out  of  his  income.  An  applica- 
tion that  an  allowance  might  be  made  to  the  father, 
who  lived  at  a  distance,  and  was  in  very  narrow  cir- 
cumstances, was  refused.     Ibid. 

An  infant's  legacy  of  small  amount  paid  to  the 
father  under  special  circumstances.  Walsh  v.  Walsh, 
1  Drew.  64, 

A  widow  on  the  death  of  her  husband  entered 
into  possession  of  the  small  real  and  personal  pro- 
perty he  had  left,  and  out  of  its  rents  and  carrying 
on  his  trade  maintained  herself  and  his  five  infant 
children,  the  three  eldest  of  whom  were  his  children 
by  a  former  marriage.  Shortly  after  the  husband's 
death  a  bill  was  filed  in  the  names  of  all  the  children 
by  the  maternal  grandfather  of  the  three  eldest  as 
their  next  friend,  for  a  declaration  of  the  rights  of 
the  infants,  and  for  accounts  and  for  the  appointment 
of  guardians  and  of  a  receiver.  The  infant  plaintiffs 
by  their  next  friend  presented  a  petition  in  the  cause 
containing  imputations  against  the  widow  of  improper 
treatment  by  her  of  the  infants,  and  asking  the  ap- 
pointment of  guardians  and  a  receiver.  The  Court 
directed  a  reference  to  the  Master,  who  by  his  report 
approved  of  the  widow  and  her  co-executor  as  the 
guardians  of  all  the  children,  and  found  that  the 
whole  income  ought  to  be  allowed  for  their  mainte- 
nance. The  Court  on  petition  confirmed  this  report, 
and  directed  that  the  receiver  should  pay  all  the  in- 
come of  the  property  to  the  widow  for  the  main- 
tenance of  the  children,  thereby  leaving  all  parties 
just  in  the  same  position  as  they  had  been  in  before 
the  suit  was  instituted,  and  the  costs  of  all  the  pro- 
ceedings were  ordered  to  be  paid  by  the  next  friend, 
and  all  further  proceedings  were  stayed  until  further 
order.    Anderton  v.  Yaks,  5  De  Gex  &  S.  202. 

(c)  Liability  of. 
A  testamentary  guardian  is  a  trustee,  and  therefore 
the  Statute  of  Limitations  is  inapplicable  to  accounts 
as  between   him  and  his  ward.    Maihew  v.  Brise, 
14  Beav.  341. 

(F)   CtrSTODT  OF. 

The  father  of  an  infant  agreed  to  let  it  live  with 
its  uncle,  who  was  to  maintain  and  educate  it  until 
it  was  enabled  to  provide  for  itself,  and  the  father 
promised  not  to  take  the  child  away  from  the  uncle, 
and  to  pay  a  certain  sum  monthly  for  its  support. 
The  agreement  was  acted  on  for  some  months: — 
Held,  that  notwithstanding  the  agreement,  the  father 
was  at  liberty  to  revoke  his  consent  to  the  child's 
living  with  its  uncle,  and  that  the  Court,  on  the  child 
being  brought  up  on  habeas  corpus,  was  bound  to  de- 
liver it  to  its  father.  Segina  v.  Smith,  in  re  Bore- 
ham,  22  Law  J.  Rep.  (n.s.)  Q.B.  1 16;  1  Bail  C.C. 
132. 

The  Court  granted  a  writ  of  habeas  corpus,  at  the 
instance  of  the  father  of  an  infant  between  seven  and 
eight  years  of  age,  commanding  the  mother  (from 
whom  the  applicant  was  divorced)  and  her  father  to 
bring  the  In&nt  into  court  without  any  previous  de- 
mand.   Sx  parte  Witte,  13  Com.  B.  Rep.  680. 

In  1836,  H,  a  British  subject,  intermarried  with 
E,  a  native  of  France,  and  the  parties  resided  in 


Paris.  There  are  five  children  of  the  marriage,  who 
were  all  born  in  France.  In  1863  the  husband  and 
wife  separated,  and  the  former  came  to  reside  in 
England.  The  wife  continued  in  France,  and  re- 
tained two  of  the  children,  against  the  wishes  of  the 
husband;  and  in  1853  she  instituted, in  this  country, 
a  suit  for  divorce.  In  November  1 853  a  bill  Wiis 
filed,  in  the  name  of  the  infant  children,  against  the 
father  and  mother,  to  make  the  children  wards  of 
Court.  A  motion  was  made  that  the  mother  might 
be  ordered  to  deliver  up  the  two  children  to  the 
custody  of  the  father : — Held,  upon  appeal,  confirm- 
ing the  decision  of  the  Court  below,  that  the  Court 
had  jurisdiction  to  make  the  order,  notwithstanding 
the  children  were  born  abroad,  and  that  they  and 
their  mother  were  resident  abroad ;  and  it  was 
ordered  accordinglv.  Hope  v.  Hope,  23  Law  J.  Rep. 
(n.s.)  Chanc.  682;  4  De  Gex,  M.  &  G.  328;  19  Beav. 
237. 

In  the  divorce  suit,  G  &  C  acted  as  solicitors  for 
the  wife : — Held,  that  an  order  directing  that  service 
of  the  bill  and  notice  of  motion  on  G  &  C  should  be 
deemed  good  service  on  the  mother,  was  rightly 
made.     Ibid. 

(G)  Ward  op  Coukt. 

An  infant  ward  of  Court  enlisted  in  the  East 
India  Company's  service,  and  was  about  to  be  sent 
to  the  East  Indies,  but  at  the  instance  of  the  guardian, 
the  Court,  after  notice  to  the  East  India  Company 
and  the  officer  in  command  of  the  recruits,  ordered 
his  discharge.  Rochford  v.  HacTcman,  23  Law  J. 
Rep.  (h.s.)  Chanc.  261;  Kay,  308. 

Upon  E  B,  a  ward  of  Court,  being  inveigled  into 
an  unsuitable  marriage,  the  Court  ordered  a  settle- 
ment to  be  made  of  her  property  for  the  purpose  of 
excluding  the  husband ;  and  in  default  of  issue  of 
E  B,  a  general  power  of  appointment,  except  in 
favour  of  the  husband,  was,  by  the  settlement,  given 
to  her.  The  settlement  was  executed  by  E  B  after 
she  attained  twenty-one ;  but  it  contained  no  con- 
veyance of  the  property  by  her.  E  B  died  without 
issue,  having  executed  the  power  of  appointment  in 
favour  of  W  "W.  The  will  of  J  F,  the  testator  in 
the  cause,  under  which  E  B's  property  was  derived, 
had  vested  it  in  trustees,  who  were  thereby  directed 
to  convey  it  to  uses  and  upon  trusts  in  favour  of  E  B 
and  her  children,  with  remainders  over.  These 
trustees  were  not  parties  to  the  settlement  which  had 
been  executed,  and  the  legal  estate  remained  in 
them  :_Held,  that  the  claim  of  W  W  under  the 
appointment  could  not  be  supported.  Pidd  v. 
jlfooi-e,  24  Law  J.  Rep.  (n.s.)  Chanc.  161;  19  Beav. 
176. 

This  Court .  will  not  give  effect  to  its  orders  if 
imperfectly  carried  out,  so  as  to  deprive  the  heir-at- 
law  of  estates  he  would  not  have  been  entitled  to,  if 
the  instrument  which  the  Court,  by  its  order,  had 
sanctioned  had  been  executed  with  aU  legal  for- 
malities.    Ibid. 

The  marriage  of  a  female  infant  who  is  a  ward  of 
Court  by  being  party  to  a  suit  concerning  property 
in  which  she  is  interested,  is  a  contempt  on  the  part 
of  the  husband  if  contracted  without  leave,  and  such 
contempt  gives  the  Court  jurisdiction  over  both 
parties,  and  it  may  refuse  to  part  with  any  portion 
of  the  property  of  the  wife  during  the  joint  lives  even 
upon  the  appHcation  of  both,  and  whether  the  wife 
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at  the  time  of  consent  is  of  age  or  not.  In  cases  of 
this  description  the  Court  exercises  its  jurisdiction 
with  a  view  to  what  is  most  for  the  benefit  of  the 
ward  and  her  children.  MaHin  v.  Forster,  24  Law 
J.  Rep.  (n.b.)  Chanc.  619. 

Previously  to  a  ward  of  Court  attaining  her  majo- 
rity proposals  of  marriage  were  made,  and  the 
draft  of  the  settlement  was  submitted  to  the  Master 
for  his  sanction.  The  Master  objected  to  the  terms 
proposed,  and  the  parties  consequently  postponed 
the  marriage  till  the  ward  attained  twenty-one,  when 
a  settlement  was  executed,  and  the  marriage  took 
place.  This  was  in  the  year  1811.  After  the  mar- 
riage a  petition  was  presented  to  the  Court  for  its 
sanction  to  the  settlement,  and  an  order  was  made 
accordingly,  but  it  was  taken  by  consent,  and  the 
wife  was  not  separately  examined.  A  bill  was  now 
filed,  praying  that  the  settlement  might  be  reformed, 
on  the  ground  that  an  absolute  interest  in  the  pro- 
perty ought  to  have  been  given  to  the  wife  in  the 
events  which  had  happened : — Held,  that  the  power 
of  the  Court  over  the  property  of  the  ward  did  not 
cease  upon  her  attaining  twenty-one;  and  that  the 
settlement,  under  the  circumstances  of  this  case, 
ought  to  be  altered  so  as  to  give  an  absolute  interest 
to  the  wife,  who  had  survived  her  husband  without 
having-children.  Money  v.  Money,  24  Law  J.  Rep. 
(n.s.)  Chanc.  684;  3  Drew.  256. 

In  183.9  A  B  married  a  ward  of  Court  without  its 
sanction  : — Held,  in  1852,  that,  notwithstanding  the 
lapse  of  time,  the  Court  possessed  the  same  power 
over  the  parties  which  it  would  have  had  on  an 
application  shortly  after  the  marriage,  and  which  it 
possessed  in  every  case  of  the  marriage  of  a  ward  of 
Court  without  the  sanction  of  the  Court,  subject 
nevertheless  to  the  due  protection  of  the  rights  and 
interests  of  the  persons  who  have  come  into  esse 
since  that  period.     Cave  v.  Cave,  IS  Beav.  227. 

A  marriage  settlement,  the  husband  being  adult 
and  the  wife  a  minor,  is  binding  on  the  former 
though  not  on  the  latter.     Ibid. 

In  1839  A  B  married  a  ward  of  Court,  without 
leave.  Articles  were  executed  both  before  and  after 
the  marriage.  In  1840  a  reference  was  made  to 
approveof  a  settlement,  but nothingwasdone thereon. 
In  1 850  the  parties  executed  a  settlement  of  the  wife's 
real  estate  without  the  sanction  of  the  Court.  In  a 
suit  instituted  by  the  wife  to  annul  the  articles  and 
confirm  the  settlement; — Held,  that  in  1852  the 
power  of  the  Court  was  not  affected  by  the  lapse  of 
time;  that  the  parties  coming  to  the  Court  had 
given  it  authority  to  do  what  was  right,  and  that  a 
reference  must  be  made  to  the  Master  to  report 
as  to  the  propriety  of  the  settlement  of  1850,  and 
whether  it  ought  to  be  varied,  and  to  approve  of  a 
settlement  of  the  wife's  personal  estate.     Ibid. 

Generally,  upon  the  marriage  of  a  ward  of  Court 
without  leave,  the  marriage  being  found  valid, 
the  party  in  contempt  having  executed  the  settle- 
ment and  paid  the  costs,  is  discharged.  Field  v. 
Brown,  17  Beav.  146. 

A  B  was  committed  for  contempt  for  marrying  a 
ward.  After  the  marriage  had  been  found  valid, 
but  before  a  settlement  had  been  executed,  he  was 
discharged  upon  his  undertaking  to  abstain  from  any 
intercourse.  After  the  settlement  had  been  exe- 
cuted the  Court  held,  that  it  would  be  contrary  to 
principle  either  to  compel  the  continuance  of  the 


undertaking  or  to  make  an  order  to  the  same  effect. 
Ibid. 

The  terms  of  the  settlement  of  a  small  fund 
belonging  to  a  ward  embodied  in  the  order.  Wright 
V.  King,  18  Beav.  461. 

The  almost  invariable  modern  practice,  in  the 
case  of  a  marriage  with  a  ward  of  Court  without 
consent,  is  to  exclude  the  husband  altogether  from 
taking  any  interest  in  her  property.  Wade  v.  ffop- 
Tci/mon,  19  Beav.  613. 

Disinchnation  of  the  Court  to  sanction  the  mar- 
riage of  an  infant  ward,  where  it  is  impossible  for 
him,  by  reason  of  his  infancy,  to  settle  his  real 
estate  so  as  to  go  along  with  his  title  and  to  make 
provision  for  younger  children.  Bonywood  v. 
■JBonywood,  20  Beav.  451. 

It  is  a  contempt  of  Court  to  remove  an  infant 
ward  of  Court  out  of  the  jurisdiction,  even  where  he 
has  enlisted  in  the  army  without  leave  of  the  Court, 
by  sending  him  with  the  regiment  on  foreign  service. 
Harrison  v.  Ooodatt,  Kay,  310,  note  (a). 

A  ward  of  Court  having  so  enlisted,  and  having 
been  sent  to  Ireland,  upon  petition  of  his  guardian 
for  discharge  of  the  infant,  the  Court,  concurring 
with  the  guardian  in  thinking  that,  under  all  the 
circumstances  of  the  case,  it  was  better  for  the 
infant  to  remain  in  the  army,  ordered  the  petition 
as  to  that  part  of  it  to  stand  over,  with  liberty  to 
apply,  and  that  the  guardian  should  continue  as 
such;  but  that  the  allowance  previously  made  for 
the  infant's  maintenance  should  be  discontinued, 
and  provided  for  the  expenses  of  the  guardian  in 
the  matter  out  of  the  income  which  had  been  till 
then  applied  for  the  infant's  maintenance.     Ibid. 

Although  the  Court  will,  under  special  circum- 
stances, allow  an  infant  ward  to  go  out  of  the  juris- 
diction, yet  it  will  not  compel  the  removal  of  an 
infant  ward  out  of  the  jurisdiction.  Dawson  v.  Jay, 
3  De  Gex,  M.  &  G.  764. 

An  infant  being  a  British  subject  and  also  an 
American  citizen,  and  having  lost  both  father  and 
mother,  was  brought  over  to  England  from  the 
United  States,  where  her  property  was  situated,  by 
a  paternal  aunt,  with  whom  she  resided.  An  appli- 
cation was  then  made  by  a  maternal  aunt,  who  had 
been  appointed  her  guardian  by  the  Court  in 
America,  to  have  the  custody  of  the  infant  delivered 
to  her,  with  the  view  of  taking  the  infant  back  to 
America.  The  Lord  Chancellor  refused  to  interfere, 
being  of  opinion  that  he  had  no  right  to  make  such 
an  order,  even  if  on  other  grounds  he  had  thought 
proper  to  accede  to  the  application.     Ibid. 

(H)  Actions. 

[Appearance,  see  title  Practice — Plea  of  in- 
fancy, see  Solerts  v.  Bethell,  title  Bills  and  Notes, 
(D)  (e),  and  Cooper  v.  Parker,  title  Accord  and 
Satisfaction,  ante,  p.  2.] 
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[Actions  on  judgments  of,  see  title  Action  — 
Non-Liability  to  be  rated,  see  Rate  ;  Poor- 
Rate  —  Admiralty  Court,  see  title  Ship  and 
SnippiNQ.  Foreign  Attachment,  see  title  Attach- 
ment.     Ecclesiastical    Courts,   see    Execution 

Practice.    And  see  titles  CosTS—PftouiBmoN.J 
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(A)  County  CouMa. 

(a)  JwrUdictwm,  in  general. 
(6)  Jvdges. 

(1)  lAabilUies. 

(2)  Eights,  Powers  amd  Duties, 
(c)  Bailiffs. 

{d)  Causes  of  Actimi,  wilJiin  the  Jwrisdiction. 
iX)  Ifi-  general. 

(2)  Residence  of  Parties. 

(3)  Abandonment  of  Excess. 

{i)  Wlicre  Title  to  Lands  or  Heredita- 
ments comes  in  question. 

(5)  Bills  of  Exchange. 

(6)  ArMta-ations. 

(7)  Legacies. 

(8)  Though  Cause  of  Action  not  arise 

in  the  District, 
(e)  Interpleader  Summons. 
(/)  Recovery  of  Possession  of  Tenements, 
(g)  Practice. 

(1)  Form  of  Plaint, 

(2)  Particulars. 

(3)  Jury, 
(i)  Nonsuit. 
(6)  New  Trial. 

(6)  Judgment  Summons  and  Commit- 
ment for  Ntm-xtayment  of  Debt, 
(h)  Appealfrom. 

(1)  In  what  Cases  it  lies. 

(2)  Statement    of   Case    and    Practice 

thereon. 

(3)  Costs  on. 

(B)  Borough  Courts. 

(C)  Court  Baron. 

(D)  Stannaries. 

(E)  Removal  of  Causes. 


(A)  County  Courts. 

[See  titles  Certiorari — Replevin.] 

(a)  Jwrisdiction,  in  general. 

[See  Lavey  v.  Regima,  title  Perjury.  And  see 
title  Costs,  (B)  (c).] 

A  writ  of  trial  from  the  superior  courts  cannot 
be  directed  to  a  Judge  of  a  county  court  under  the 
statute  3  &  4  Will.  4.  c.  42.  s.  17,  as  a  county 
court  is  not  a  court  of  record  within  the  meaning  of 
that  statute.  Owens  v.  Breese  (in  error),  20  Law 
J.  Rep.  (n.s.)  Exch.  359;  6  Exch.  Rep.  916;  2  L. 
M.  &  P.  P.C.  486. 

By  a  local  act,  passed  before  the  County  Courts 
Act,  rates  for  cleansing  and  sewering  the  town  of 
Birkenhead  may  be  recovered  by  action  "  in  any  of 
Her  Majesty's  courts  of  record  at  Westminster." 
By  the  County  Courts  Act  (9  &  10  Vict.  c.  9S. 
8.  58.)  all  pleas  of  personal  actions  under  20Z.  may 
be  holden  in  the  county  court: — Held,  that  the 
county  court  had  jurisdiction  to  hear  a  plaint 
brought  to  recover  a  sum  under  20'.  due  in  respect 
of  a  rate  under  the  local  act.  In  re  Stewart  v. 
Jones,  22  Law  J.  Rep.  (n.s.)  Q.B.  1;  1  E.  c&  B.  22. 

The  Nuisances  Removal  and  Diseases  Prevention 
Act,  1848  (11  &  12  Vict.  c.  123.)  gives  power  to 
Justices  to  order  the  owner  or  occupier  of  premises 
to  remove  any  nuisance  therein,  and  if  such  order 
be  not  complied  with  by  such  owner  or  occupier,  the 


guardians  of  the  poor  may  enter  the  premises  to 
remove  the  nuisance.  By  section  3.  all  costs  and 
expenses  incurred  in  obtaining  such  order  or  in  car- 
rying the  same  into  effect,  shall  be  deemed  to  be 
money  paid  for  the  use  and  at  request  of  the  owner 
or  occupier  of  the  premises  in  respect  whereof  such 
costs  and  expenses  shall  have  been  incurred,  and 
may  be  recovered  by  the  guardians  as  such  in  any 
county  court,  or,  if  they  think  fit,  before  two 
Justices: Held,  that  this  provision  overrides  sec- 
tion 58.  of  the  9  &  10  Vict.  c.  95,  and  that  the 
county  court  has  jurisdiction  to  hear  a  plaint  for 
such  costs  and  expenses,  notwithstanding  that  a 
question  of  title  to  land  arises  in  it.  Regina  v. 
Bamlen,  22  Law  J.  Rep.  (n.s.)  Q.B.  299;  2  E.  & 
B.  189. 

Where  a  party  is  charged  in  a  county  court  with 
a  liability  arising  from  his  being  the  owner  of  land, 
and  he  disclaims  being  the  owner  of  that  land,  this 
raises  a  question  of  title  within  the  9  &  10  Vict. 
c.  95.  s.  58.     Ibid. 

(5)  Judges^ 

(1)  Liabilities. 

By  the  9  &  10  Vict.  c.  95.  s.  18.  it  shall  be  lawful 
for  the  Lord  Chancellor,  or,  where  the  whole  district 
is  within  the  Duchy  of  Lancaster,  for  the  Chancellor 
of  the  said  duchy,  if  he  shall  think  fit,  to  remove 
for  inability  or  misbehaviour  any  Judge  already  ap- 
pointed or  hereafter  to  he  appointed.  By  an  instru- 
ment under  the  hand  and  seal  of  the  Chancellor  of 
the  duchy,  W  R  was  removed  from  his  office  of 
county  court  Judge  on  the  ground  of  inability  or 
misbehaviour : — Held,  that  this  instrument  was  not 
absolutely  conclusive,  but  that  it  was  open  to  the 
party  removed  to  shew  that  he  had  no  notice  of  the 
charges  against  him,  or  no  opportunity  of  being 
heard  in  his  defence,  or  that  no  evidence  was  ad- 
duced to  support  the  charges,  or  that  the  complaints 
against  him  were  not  of  such  a  nature  as  amounted 
to  inability  of  misbehaviour  within  the  meaning  of 
the  act;  but  where  he  had  a  fair  opportunity  of 
being  heard,  and  where  the  charges,  if  true,  amounted 
to  inability  or  misbehaviour  in  his  ofiice,  and  evi- 
dence had  been  given  in  support  of  them,  the  Chan- 
cellor was  held  to  be  the  sole  judge  of  the  weight 
of  the  evidence,  and  this  Court  would  not  question 
the  appointment  of  a  successor  by  quo  wa/rramM. 
Ex  parte  Rainshay,  21  Law  J.  Rep.  (n.s.)  Q,.B. 
238;  18  Q,.B.  Rep.  173. 

An  instrument  removing  a  county  court  Judge 
from  office  need  not  set  out  all  the  proceedings 
instituted  in  order  to  the  removal,  with  the  specific 
charges  shewing  inability  or  misbehaviour,  or  the 
evidence  adduced  to  support  those  charges.     Ibid. 

If  it  be  drawn  up  in  the  words  of  the  act  of  par- 
liament it  will  be  presumed,  until  the  contrary  is 
proved,  that  the  Chancellor  has  duly  exercised  his 
jurisdiction.     Ibid. 

To  obtain  a  criminal  information  the  applicant 
should  apply  to  the  Court  in  the  first  instance,  and 
before  he  has  elected  to  take  another  course  of  pro- 
ceeding. The  Court,  therefore,  discharged  a  rule 
for  a  criminal  information  against  a  county  court 
Judge  for  misconduct  in  his  office,  where  it  appeared, 
from  the  affidavits,  that  the  apphcant  had  addressed 
a  memorial  to  the  Lord  Chancellor,  stating  the 
misconduct  complained  of,  and  praying  for  an  inquiry 
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into  the  conduct  of  the  Judge,  though  the  Lord 
Chancellor  had  declined  to  interfere.  Regma  v. 
Marshall,  24  Law  J.  Eep.  (n.s.)  Q.B.  242;  4  E. 
&  B.  475. 

(2)  Rights,  Powers  and  Duties. 
[Right  to  notice  of  action,  see  title  Action,  (C)  (o).] 
In  an  action  in  a  county  court  the  plaintiff  retains 
the  common  law  privilege  of  electing  to  be  nonsuited, 
at  any  time  before  the  Judge  gives  his  verdict. 
Robinson,  v.  Lawrence,  21  Law  J.  Rep.  (n.s.)  Exch. 
36;  7  Exch.  Rep.  128;  2  L.  M.  &  P.  P.O.  673;  and 
see  Staticliffe  v.  Clarke,  post,  ( g  )  (2). 

(c)  Bailiffs. 
[Right  to  notice  of  action,  see  title  Aotion,  (C)  (s).] 

If  an  action  he  brought  in  the  superior  courts 
against  the  high  bailiff  of  a  county  court,  in  respect 
of  a  claim  to  goods  and  chattels  taken  in  execution 
of  the  process  of  the  court,  and  the  jury  give  less 
than  20;.  damages,  section  139.  of  the  statute 
9  &  10  Vict.  c.  9-5.  deprives  the  plaintiff  of  costs, 
unless  the  Judge  certify  that  the  action  was  proper 
to  be  brought  in  such  superior  court;  and  the 
plaintiff  is  not  entitled  to  costs  under  section  128, 
for  the  case  falls  within  the  exception  in  that  section. 
Manny.  Buckerfidd,  20  Law  J.  Rep.  (n.s.)  Q.B. 
265;  2  L.  M.  &  P.  P.O.  65. 

On  the  plaintiff  proceeding  to  tax  his  costs,  it  was 
admitted  before  the  Master,  that  the  defendant  was 
the  high  bailiff,  and  no  objection  was  then  taken 
that  the  defendant  had  not  applied  to  enter  a  sug- 
gestion, and  the  Master  declined  to  tax  the  costs ; 

Held,  that  the  objection  of  the  want  of  proof  that 
the  defendant  was  high  bailiff,  and  of  the  want  of  a 
suggestion,  could  not  be  taken  on  a  motion  to  review 
the  Master's  decision.     Ibid. 

In  trespass,  three  defendants,  who  were  execution 
creditors,  pleaded,  first,  not  guilty;  secondly,  not 
possessed;  and  other  defendants,  who  were  bailiffs 
of  the  .county  court,  pleaded,  first,  not  guilty; 
secondly,, not  possessed;  thirdly,  no  notice  of  action; 
fourthly,  that  the  action  was  not  commenced  Avithin 
three  calendar  months.  It  appeared  that  R  had 
made  a  deed  of  assignment  to  the  plaintiff  of  the 
goods  in  a  certain  house,  to  hold  -upon  trust  to  per- 
mit and  suffer  R  to  hold  tlie  goods  and  premises 
until  demand  of  payment  of  money  which  should 
become  due,  and  with  further  trusts  to  sell  if  the 
money  should  not  be  paid.  The  execution  creditors 
obtained  judgment  against  R  in  the  county  court, 
and  execution  issued,  and  the  goods  mentioned  in 
the  assignment  were  seized.  The  plaintiff  proved 
the  seizure  and  sale,  by  the  production  of  the  writ, 
with  the  levy  indorsed  by  the  bailiff.  The  jury 
foand  that  the  assignment  was  not  bond  fide,  that 
the  bailiffs  had  been  indemnified  by  the  other  defen- 
dants, and  that  the  bailiffs  acted  bond  fide,  believing 
that  they  were  acting  under  the  authority  of  the 
County  Courts  Act.  A  verdict  was  entered  for  the 
plaintiff  on  the  first  issue,  for  all  the  defendants  on 
the  second,  and  for  the  defendants  who  were  bailiffs 
on  the  third  and  fourth  issues : — Held,  that  a  right 
to  the  present  possession  of  the  goods  passed  under 
the  assignment,  sufficient  to  entitle  the  plaintiff  to 
maintain  trespass.  That  where  a  sheriii'  or  bailiff 
sets  up  a  claim  to  goods  taken  in  execution  by  him 
as  against  a  third  party,  he  must  shew  a  judgment 
Digest,  1850-1855. 


against  the  execution  creditor,  and  that  his  produc- 
tion of  the  writ  of  execution  alone  is  not  sufficient 
for  this  purpose.  Tliat  the  question  was  properly 
left  to  the  jury  whether  the  bailiffs  acted  hand  fide, 
believing  they  were  authorized  by  the  County  Courts 
Act;  and  that  the  circumstance  of  the  indemnity 
being  given  to  the  bailiffs  did  not  necessarily  nega- 
tive the  bona  fides  of  their  conduct.  White  v. 
Mori-is,  21  Law  J.  Rep.  (n.s.)  C.P.  185;  11  Com.. 
B.  Rep.  1015. 

The  148th  (interpleader)  Rule  of  Practice  of  the 
county  courts  provides  that  where  the  claim  to  any 
goods  taken  in  execution  is  dismissed,  the  costs  of 
the  bailiff  shall  be  retained  by  him  out  of  the  amount 
levied,  unless  the  Judge  shall  otherwise  order.  The 
high  bailiff  having  taken  goods  under  a  J«?.  fa.  against 
B  at  the  suit  of  A,  which  were  claimed  by  C,  the 
bailiff  got  an  interpleader  summons,  and  on  the 
hearing  C's  claim  was  dismissed;  the  bailiff  then 
paid  into  court  the  amount  of  the  levy,  without 
deducting  his  costs : — Held,  that  even  if  he  were 
entitled  to  deduct  the  costs  of  the  interpleader 
proceedings  from  the  proceeds  in  his  hand.'i,  he  could 
not,  after  paying  them  over,  recover  the  amount 
of  them -from  A  the  execution  creditor.  Bloor  v. 
Huston,  24  Law  J.  Rep.  (n.s.)  C.P.  26;  15  Com. 
B.  Rep.  266. 

Qucere — whether  the  148th  rule  entitles  the  bailiff 
to  deduct  the  costs  of  the  interpleader,  as  agninat 
the  execution  creditor,  where  the  claimant  fails  to 
make  out  his  claim.     Ibid. 

{d)  Causes  of  Action  within  the  Jurisdiction. 

[See  titles  Costs,  (B)  (c) — Detinue.] 

(1)  In  general. 

A  carrier  and  wharfinger,  residing  at  Swindon,  in 
Wiltshire,  agreed  in  writing  with  M,  who  resided  in 
Surrey,  to  barge  timber  from  Swindon  Wharf  to 
London,  at  any  wharf  there,  at  16s.  per  ton,  to 
include  all  charges,  except  wharfage.  It  was  neces- 
sary to  haul  the  timber  from  the  place  where  it  lay 
to  be  loaded  on  boai'd  the  barges,  and  at  times  when 
the  horses  of  M  were  not  on  the  spot  the  carrier 
provided  horses,  and  hauled  the  timber.  A  plaint  was 
afterwards  brought  in  the  county  court  for  the  district 
of  Swindon  against  M  for  60/.,  the  balance  of  account 
claimed  by  the  carrier,  including  two  items,  amount- 
ing to  11.  16s.,  for  hauling: — Held,  that  the  hauling 
of  the  timber  and  the  carriage  of  it  to  London  con- 
stituted but  one  cause  of  action ;  and  that,  as  such 
cause  of  action  did  not  arise  until  the  delivery  of  the 
timber  in  London,  the  Judge  of  the  Swindon  County 
Court  had  no  jurisdiction  to  try  the  plaint  under 
the  9  &  10  Vict.  c.  95.  s.  60.  Barnes  v.  Marshall, 
21  Law  J.  Rep.  (m.s.)  Q.B.  388;  18  Q.B.  Rep. 
785. 

The  plaintiff,  by  leave  of  the  Judge  of  the  county 
court  of  L,  issued  a  plaint  against  the  defendant, 
who  resided  out  of  the  district,  for  a  breach  of  a 
contract  for  the  sale  of  corn,  stating  by  his  particu- 
lars that  he  claimed  iSl.  "  for  damages  sustained  by 
the  plaintiff  in  the  defendant  not  delivering  a  cargo 
of  Indian  corn,  bought  by  him  from  the  defendant 
by  a  contract  in  writing." .  The  contract  was  con-, 
tained  in  the  following  letter  from  the  defendant's 
agent  to  the  plaintiff,  written  in  L :  "  We  have  this 
day  sold  you,  per  account  of  I.  &  Co.,  the  cargo  of 
2X 
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Galatz  Indian  com,  per  Thaiie  of  Fife,  now  at 
Queenstown,  at  the  price  of  27s.  per  quarter,  in- 
cluding cost,  freight,  and  insurance  to  a  safe  port  of 
the  United  Kingdom.  Payment,  cash  in  exchange 
for  shipping  documents  and  policy  of  insurance." 
The  plaintiff  ordered  the  cargo  to  be  delivered  at 
Drogheda  in  Ireland,  and  afterwards  demanded  in  L 
the  shipping  documents,  offering  to  pay  the  price : 
— Upon  a  motion  for  a  prohibition,  the  Court  pro- 
hibited the  plaintiff  from  proceeding  upon  the  breach 
of  the  contract  in  not  delivering  the  cargo  at  Drog- 
heda, leaving  it  open  to  him  to  proceed  upon 
amended  particulars  for  a  breach  in  not  handing 
over  the  shipping  documents  at  L.  In,  re  Walsh  v. 
lonides,  22  Law  J.  Eep.  (n.s.)  Q-B.  137;  1  E.  &  B. 
383. 

Where  in  a  plaint  in  a  county  court  the  plaintiffs' 
particulars  of  demand  stated  a  debt  originally  of  57/., 
and  admitted  that  the  defendant  was  entitled  to  a 
set-off  of  15/.,  but  no  evidence  was  offered  to  shew 
that  the  parties  had  agreed  to  treat  the  amount  of 
the  set-off  as  a  part  payment, — Held,  that  the 
county  court  had  no  jurisdiction  to  try  the  cause, 
nor  could  the  plaintiff  give  that  Court  jurisdiction  by 
offering  at  the  trial  to  abandon  the  excess  of  his 
claim  above  50i  Avards  v.  Shades,  22  Law  J.  Eep. 
(h.s.)  Exch.  106;  8  Exch.  Eep.  312. 

(2)  Residence  of  Parties. 

Where  the  plaintiff  in  an  action  in  a  superior 
court,  resided  at  Inverness,  more  than  twenty  miles 
from  the  defendant,  but  had  been  in  the  habit  for 
some  years  of  coming  to  London  and  residing  for 
some  months  in  Golden  Square,  for  the  purposes  of 
his  business,  within  the  jurisdiction  of  a  county 
court  and  less  than  twenty  miles  from  the  defen- 
dant, and  was  residing  there  during  the  whole  time 
of  the  action, — Held,  that  the  plaintiff  did  not 
"dwell"  in  Golden  Square  within  the  meaning  of 
the  128th  section  of  the  9  &  10  Vict.  c.  Q5,  but  at 
Inverness;  and  that  therefore  the  superior  court  had 
concurrent  jurisdiction  with  the  county  court  under 
that  section.  MacdougaU  v.  Paterson,  21  Law  J. 
Eep.  (k.s.)  C.P.  27;  11  Com.  B.  Eep.  755;  2  L.  M. 
&  P.  P.C.  631. 

Semhle — that  if  the  plaintiff  dwells  at  two  places, 
one  of  them  less  and  the  other  more  than  twenty 
miles  from  the  defendant,  the  superior  courts  have 
concurrent  jurisdiction.     Ibid. 

Where  one  of  several  plaintiffs  dwells  beyond 
twenty  miles  from  the  defendant,  the  superior  courts 
have  concurrent  jurisdiction  with  the  county  court, 
under  the  9  &  10  Vict.  c.  95.  s.  128,  and  the  plain- 
tiffs will  be  therefore  entitled  to  costs  under  the  13 
&  14  Vict.  c.  61,  notwithstanding  less  than  20/.  is 
recovered.  Biclcie  v.  Salotno,2]  Law  J.  Eep.  (n.s.) 
Exch.  271;  8  Exch.  Eep.  59. 

H  weis  a  surgeon,  apothecary  and  accoucheur,  re- 
siding at  C,  in  the  district  of  county  court  A.  He 
daily  attended  to  patients  requiring  his  advice  re- 
siding in  the  district  of  county  court  B : — Held, 
that  he  carried  on  his  business  within  the  jurisdic- 
tion of  county  court  B,  within  the  meaning  of  section 
128.  of  the  statute  9  &  10  Vict.  c.  95.  Mitchell  v. 
Jlender,  23  Law  J.  Eep.  (n.s.)  Q.B.  27.'.. 

He  was  also  a  partner  in  a  mine  on  the  cost-book 
principle  in  the  district  of  county  court  B.  He  never 
attended  to  the  mine  personally,  but  the  business 


was  conducted  by  an  agent.  SemMe — that  H  did 
not  carry  on  the  business  of  a  miner  within  the 
jurisdiction  of  county  court  B.  within  the  meaning 
of  the  statute,  which  contemplates  personal  atten- 
dance.   Ibid. 

Under  the  128th  section  of  the  9  &  10  Vict  c.  95, 
which  gives  the  county  court  a  coni-irrrent  jurisdic- 
tion with  the  superior  courts  in  cases  where  the 
plaintiff  dwells  more  than  twenty  miles  from  the 
defendant,  this  distance  is  to  be  measured  in  a  straight 
line  upon  a  horizontal  plane,  and  not  by  the  nearest 
practicable  mode  of  access.  Lake  v.  BvMer,  24 
Law  J.  Eep.  (n.s.)  Q.B.  273. 

(3)  Abandonment  of  Excess. 

Where  a  plaint  is  brought  in  a  county  court  to 
recover  50/.  in  respect  of  a  cause  of  action  to  a 
greater  amount,  the  excess  being  abandoned,  pur- 
suant to  9  &  10  Vict.  c.  95.  s.  63,  the  abandonment 
need  not  appear  upon  the  plaint  or  particulars  of 
dem.and,  although  such  is  the  most  reasonable  course. 
Where,  therefore,  at  the  hearing  the  excess  was 
abandoned,  and  a  minute  made  by  the  Judge  of  the 
abandonment,  it  was  held,  on  motion  for  a  prohibi- 
tion, that  he  had  jurisdiction  to  give  judgment  and 
grant  execution  for  50/.  Isaacs  v.  Wyld,21  Law  J. 
Eep.  (n.s.)  Exch.  46;  7  Exch.  Eep.  163. 

Where  there  is  an  abandonment  of  the  excess 
above  50/.  of  a  plaintiff's  claim  in  a  county  court, 
with  a  view  to  give  the  Court  jurisdiction,  under  the 
9  &  10  Vict.  c.  95.  s.  63.  and  the  13  &  14  Vict. 
c.  61,  s.  1,  such  abandonment  must  be  the  act  of 
the  plaintiff  himself  or  of  some  person  authorized  by 
him,  and  not  that  of  the  county  court  Judge.  In  re 
Hill  v.  Swift,  24  Law  J.  Eep.  (n.s.)  Exch.  137;  10 
Exch.  Eep.  726. 

The  Court  issued  a  prohibition  where  a  county 
court  Judge,  of  his  own  authority,  and  without  the 
plaintiff's  consent,  amended  the  particulars  with  a 
view,  by  reducing  the  plaintiff's  demand  below  50/., 
to  give  the  county  court  jurisdiction.     Ibid. 

Per  Alderson,  B.,  where  a  case  comes  before  a 
county  court  which  has  not  jurisdiction  to  try  it,  and 
such  jurisdiction  is  given  by  the  act  of  the  plaintiff 
only,  the  plaintiff  ought  to  pay  the  costs  of  the  op- 
posite party  up  to  the  time  of  trial.     Ibid. 

(4)  Wliere  Title  to  Lands  or  HereditaTnenis  comes 
in  Question. 

[See  title  Prohibitiok.] 
A  railway  company,  by  their  special  act,  were  en- 
titled, to  charge  a  certain  toll  on  carriages  passing 
along  their  line.  A  coal-owner-  having  requested 
the  company  to  convey  along  their  line  for  him  some 
coal-trucks  loaded  with  coals,  the  company  refused 
to  do  so  except  on  payment  by  him  of  the  charge 
for  the  conveyance  of  the  coals,  and  a  further  charge 
for  the  bringing  back  of  the  empty  trucks.  The  coal- 
owner  declined  to  pay  the  latter  charge  beforehand, 
and  sued  the  company  in  the  county  court  for  the 
damages  occasioned  by  their  refusal  to  carry  his 
coals.  On  the  trial  the  plaintiff  contended  that  the 
company  were  not'entitled  to  charge  the  toll  before- 
hand, and  also  that  coal-trucks  were  not  carriages 
within  the  meaning  of  the  act.  The  company  urg.'d 
that  the  county  court  Judge  had  no  jurisdiction,  as 
the  title  to  a  toll  was  in  question.  The  Judge  gave 
judgment  for  the  plaintiff.     The   compiiny  having 
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applied  for  a  writ  of  prohibition, — Held,  that  the 
title  of  the  company  to  take  toll  was  not  in  question, 
and  that  the  Judge  had  jurisdiction  to  determine 
whether  the  company  were  justified  in  making  that 
particular  charge;  and  also  to  say  whether  the  coal- 
trucks  fell  under  the  denomination  of  "  carriages" 
in  respect  of  which  a  toll  was  payable.  Hunt  v.  ilie 
Great  Northern  Rail.  Co.,  20  Law  J.  Sep.  (n.s.) 
Q.B.  349:  e.P.  and  s.  c.  10  Com.  B.  Rep.  SCO;  2 
L.  M.  &  P.  P.O.  268. 

The  title  to  an  incorporeal  hereditament  is  in 
question  when  either  its  existence  or  the  right  to  it 
is  disputed.  InreAdey  v.  tJie  Deputy  Master  of  the 
Trinity  House,  22  Law  J.  Rep.  (n.s.)  Q.B.  3 :  s.o. 
nom.  Regina  v.  Everett,  1  E.  &  B.  273. 

The  Ramsgate  Harbour  Act  (32  Geo.  3.  c.  Ixxiv.) 
imposed  certain  "  rates  and  duties  "  on  the  owners  of 
vessels  entering  or  passing  the  harbour.  A  vessel 
having  passed  the  harbour  on  her  outward  and  also 
on  her  homeward  voyage,  a  claim  for  two  payments 
under  that  act  was  made  upon  the  owner  in  respect 
of  each  voyage.  He  made  both  payments  under 
protest,  and  sued  in  the  county  court  for  the  money 
paid  in  respect  of  the  last  voyage,  on  the  ground 
that  the  act  did  not  entitle  the  trustees  to  a  second 
payment  under  these  circumstances: — Held,  that 
these  rates  and  duties  were  tolls,  and  that  the  title 
to  a  toll  was  in  question,  within  the  meaning  of  the 
9  &  10  Vict.  c.  95.  s.  58.     Ibid. 

A  tenant,  sued  for  use  and  occupation  of  premises 
by  the  landlord  of  whom  he  took  them  on  lease,  is 
at  liberty  to  shew  that  the  latter 's  title  expired  during 
the  tenancy,  even  though  the  tenant  continued  to 
enjoy  or  occupy  the  premises  for  the  whole  term, 
without  being  subjected  to  any  eviction  from  the 
real  owner;  and  if  the  tenant  sets  up  such  a  defence 
when  so  sued  in  a  county  court,  that  Court  has  no 
longer  any  jurisdiction  to  decide  the  cause,  as  title 
to  land  has  come  in  question.  Mountney  v.  Collier, 
22  Law  J.  Rep.  (n.s.)  Q.B.  124;  1  E.  &  B.  630. 

Under  the  119th  and  121st  sections  of  the  9  &  10 
Vict.  c.  95,  a  county  court  has  jurisdiction  to  try  an 
action  of  replevin  for  an  alleged  illegal  distress  for 
rent,  although  the  title  to  the  premises,  in  respect 
of  which  the  rent  distrained  for  was  due,  appears  to 
bo  in  dispute  ;  the  steps  necessary  for  the  removal 
of  the  action  under  the  12l8t  section  not  having 
been  taken.  Regina  v.  Raines,  22  Law  J.  Rep, 
(N.s.)  O-B.  223;  1  E.  &  B.  855. 

The  amount  paid  for  carrying  into  force  an  order 
of  two  Justices  to  abate  a  nuisance,  under  statute 
11  &  12  Vict.  c.  123,  may,  under  the  provisions  of 
section  3,  be  recovered  in  the  county  court  from  the 
owner  of  the  premises  where  the  nuisance  existed, 
though  title  to  land  comes  in  question.  Regina  v. 
Harden,  22  Law  J.  Rep.  (n.s.)  Q.B.  299;  2  E.  & 
B.  189. 

Semble — that  title  comes  in  question  if  the  party 
sued,  as  owner  of  land,  denies  that  he  is  owner. 
Ibid. 

The  county  courts  are  not  precluded  by  the  ex- 
ception in  the  68th  section  of  the  9  &  10  Vict. 
c.  95.  from  trying  a  disputed  custom.  Therefore, 
they  have  power  to  try  a  custom  for  the  occupier  of 
a  wharf,  on  a  public  navigable  river,  to  cause  vessels 
coming  to  his  wharf  to  unload  to  overlnp  the  ad- 
joining wharf  of  another.  J)avis  v.  Walton,  22 
Law  J.  Rep.  (n.s.)  Exch.  25;  8  Exch.  Rep.  153. 


A  plaint  having  been  brought  in  a  county  court 
for  a  trespass  in  removing  the  plaintiff's  goods  from 
two  rooms  of  a  house  which  the  defendant  occupied, 
it  appeared  that  the  question  in  dispute  was,  whether 
the  plaintiff  had  let  the  whole  house  to  the  defen. 
dant,  or  had  reserved  to  himself  the  two  rooms  in 
which  the  alleged  trespass  was  committed : — Held, 
that  this  was  a  question  of  title  to  a  corporeal  here- 
ditament, and  that,  therefore,  the  county  court 
Judge  had  no  jurisdiction  to  hear  the  plaint.  In  re 
Chew  V.  Holroyd,  22  Law  J.  Rep.  (n.s.)  Exch.  95; 
8  Exch.  Rep.  249. 

Where  the  right  of  a  person  as  the  parish  clerk 
of  a  chapelry  to  recover,  in  a  plaint  in  a  county 
court,  the  ancient  customary  yearly  sum  of  id.  from 
each  householder  throughout  the  chapelry,  was 
iond  fide  disputed,  both  in  respect  of  the  validity  of 
the  plaintiff's  appointment  to  the  office  of  clerk  and 
his  right  as  such  clerk  to  t^ie  payment  claimed, — 
Held,  that  the  title  to  an  incorporeal  hereditament 
was  in  question  within  the  meaning  of  the  exception 
in  section  58.  of  the  9  &  10  Vict.  c.  95,  and  that 
the  county  court  had  no  jurisdiction  to  try  the  plaint.  ■ 
In  re  Stephenson  v.  Raine,  23  Law  J.  Rep.  (n.s.) 
Q.B.  62;  2  E.  &  B.  Hi. 

A  summons  was  taken  out  in  the  county  court  by 
A  against  B,  to  recover  lands  under  statute  9  &  10 
Vict.  e.  95.  8.  122.  On  application  for  a  prohibition 
by  B,  it  appeared  that  B  held,  as  a  tenant  to  C  in 
his  lifetime,  two  farms,  C  being  leaseholder  of  the 
one  and  tenant  in  fee  of  the  other.  C  died,  and  A 
produced  a  will  by  which  he  was  devisee  of  all  C's 
real  estate,  and  appointed  executor.  A  proved  the 
will,  and  gave  B  notice  to  quit.  B  hand  fide  dis- 
puted the  validity  of  the  will: — Held,  that  the 
restriction  contained  in  section  58,  as  to  the  juris- 
diction of  the  county  court  when  title  to  corporeal 
hereditament  comes  in  question,  applies  to  proceed- 
ings under  section  122.  That  title  to  the  leasehold 
could  not  here  come  in  question,  inasmuch  as  the 
probate  was  conclusive  that  the  title  to  that  was 
in  A.  But  that  title  to  the  freehold  did  come  in 
question.  And  the  prohibition  went  as  to  the  free- 
hold farm,  and  was  refused  as  to  the  leasehold. 
Kerlcim,  v.  KerTcin,  3  E.  &  B.  399. 

To  entitle  a  plaintiff  to  costs  under  13  &  14  Victi 
e.  61.  s.  13,  on  the  ground  that  the  action,  which 
was  in  trespass  to  realty,  could  not  have  been 
brought  in  a  county  court,  as  the  title  to  land  was  in 
question,  he  must  shew  not  merely  that  title  might 
have  come  in  question,  as  ex.  gr.,  that  the  defendant 
had  pleaded  not  possessed;  but  that,  at  the  trial,  the 
title  was  really  and  'bomd,  fide  in  dispute.  Latham 
V.  Speddimg,  20  Law  J.  Rep.  (n.s.)  CI.B.  802;  17 
Q.B.  Rep.  440;  2  L.  M.  &  P.  P.C.  378. 

(5)  Bills  of  Exchange. 

The  plaintiff,  who  resided  at  N,  drew  there  a  bill 
of  exchange  on  the  defendant,  who  resided  at  L. 
The  latter  accepted  the  bill  at  L  and  sent  it  to  the 
plaintiff  at  N,  who  there  indorsed  it  over.  The  bill 
was  dishonoured  at  maturity,  and  the  plaintiff  paid 
the  amount  to  the  indorsee,  and  then  by  leave  of 
the  Judge  sued  the  defendant  on  it  in  the  county 
court  of  N  : — Held,  that  as  the  defendant  accepted 
the  bill  in  L,  the  whole  cause  of  action  did  not  arise 
in  N;  and  therefore  that  the  Judge  of  the  county 
court  of  N  had  no  jurisdiction   to  try  the  cause. 
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Wilde  V.  SJm-idan,  21  Law  J.  Rep.  (n,9.)  Q.B.  2fi0; 
1  Bail  C.C.  56. 

(6)  Arbitrations. 
[See  title  Perjury.-] 
A  plea  that  plaintiff  sued  defendant  in  a-  county 
court,  and  that  they  mutually  referred  the  action  and 
all  matters  in  difference  therein,  is  proved  by  an 
order  of  reference  made  by  the  .ludge  of  the  county 
court,  by  consent  of  the  plaintiff  and  the  defendant. 
Roper  v.  Levy,  21  Law  J.  Rep.  (n.s.)  Exch.  2S;  7 
Exch.  Eep.  55  ;  2  L.  M.  &  P.  P.C.  621. 

(7)  Legacies. 

A  testator  bequeathed  his  property  to  C  M  and  J 
Wilson,  their  executors,  &c.,  in  trust  for  certain  pur- 
poses, and  the  residue  of  his  property  he  bequeathed 
to  the  same  parties,  upon  trust,  as  to  one-sixth  part, 
to  pay  the  same  equally  between  the  four  children 
of  his  sister.  He  then  appointed  C  M  and  J  Wilson 
executors  and  trustees  of  his  will.  He  afterwards 
added  a  codicil,  whereby  he  appointed  S  E  an  exe- 
cutor oi  his  will,  in  the  room  of  C  M  deceased,  and 
to  act  in  conjunction  with  the  other  ''^ executor  in 
his  said  will."  The  plaintiff's  late  wife  was  one  of 
the  four  children  of  the  testator's  sister;  and  the 
plaintiff  as  her  administrator  brought  an  action  in 
the  county  court,  to  recover  from  the  defendant,  J 
Wilson,  "  a  fourth  part  of  the  sixth  share  of  the 
residue,"  and  the  action  in  the  county  court  was 
described  in  those  terms  in  the  summons  and  in  the 
particulars  of  demand.  A  motion  for  a  prohibition 
after  sentence  having  been  made  on  the  ground  that 
the  bequest  amounted  to  a  trust  and  not  to  a  legacy, 
and,  therefore,  was  not  within  the  jurisdiction  of  the 
county  court, — Held,  that  this  was  a  legacy  to  the 
plaintiff  within  the  meaning  of  the  act,  and  not  a 
legacy  to  the  executors  in  trust;  and,  therefore,  that 
the  county  court  Judge  had  jurisdiction.  Pears  v. 
Wilson,  20  Law  J.  Rep.  (n.s.)  Exch.  381;  6  Exch. 
Eep.  833. 

Qumre — whether  a  prohibition  can  be  granted 
where  there  is  no  defect  apparent  on  the  face  of  the 
proceedings.     Ibid. 

Dictum — a  Judge  of  a  county  court  is  bound  in 
all  cases  to  set  out  the  facts  on  the  proceedings  so 
that  his  jurisdiction  may  appear,  and  in  the  above 
c.Lse  the  Judge  ought  not  merely  to  have  set  out  the 
summons,  but  to  have  shewn  sufhciently  that  this 
was  a  legacy  within  the  meaning  of  the  County 
Courts  Act,  9  &  10  Vict.  .:.  95.  b.  65.     Ibid. 

A  testator  by  his  will  made  the  following  bequest: 
— "  Likewise,  should  my  executors  think  proper,  to 
my  man-servant,  whom  I  call  Sam,  I  give  20Z.,  con- 
ditional on  his  continuing  to  conduct  himself  faith- 
fully in  all  respects."  At  the  time  of  the  making 
of  his  will,  and  at  his  death,  the  testator  resided  at 
Margate,  within  the  jurisdiction  of  the  County 
Court  of  Kent.  The  executors  renounced  probate, 
and  administration  was  granted  to  the  defendant  by 
the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury in  London.  A  plaint  was  brought  in  the 
County  Court  of  Kent  against  the  defendant,  as 
administrator,  to  recover  the  amount  of  the  legacy  : 

Held,  that  the  letters  of  administration  were  an 

essential  part  of  the  cause  of  action,  and  as,  there- 
fore, the  whole  cause  of  action  did  not  arise  within 
the  district  of  the  County  Court  of  Kent,  that  Court 


had  no  jurisdiction  to  hear  the  plaint  under  the  60th 
section  of  the  9  &  10'  Viet.  c.  95.  /m  re  Fulier  v. 
Machay,  22  Law  J.  Eep.  (n.s.).  Q.B.  415;  2  E.  & 
B.  573. 

QucBre whether  the  bequest  was  one  in  respect  of 

which  the  65th  section  of  the  9  &  10  Vict.  c.  95. 
gave  a  county  court  jurisdiction.     Ibid. 

When  a  plaint  is  brought  in  a  county  court  for  a 
legacy,  and  the  executor,  the  defendant,  shews  tliat 
he  has  paid  for  the  testator  debts  exceeding  the 
amount  of  the  assets,  and  the  plaintiff  contends  that 
the  executor  has  been  guilty  of  a  devastavit,  and  on 
that  account  seeks  to  charge  him  with  assets,  the 
county  court  Judge  has  jurisdiction  to  try  the  ques- 
tion of  the  devastavit.  Winch  v.  Winch,  22  Law 
J.  Eep.  (N.s.)  C.P.  104;  13  Com.  B.  Eep.  128. 

Devise  by  a  testator  to  his  son  of  certain  freehold 
and  leasehold  estates  and  chattels  as  follows :  "  On 
condition  of  my  son  paying  the  following  sums,  viz. 
(inter  alia),  I  will,  order  and  direct  him  to  pay  unto 
his  mother  the  sum  of  4s.  a  week  weekly  and  every 
week  during  her  natural  life  "  : — Held,  that  this  was 
not  a  claim  of  a  legacy  within  the  65th  section  of 
the  County  Courts  Act,  9  &  10  Vict.  c.  95,  but  of  a 
debt ;  and  an  action  having  been  brought  in  the 
county  court,  the  Court  granted  a  eentiovari.  In  re 
Longiottom,  v.  Longbottom,  22  Law  J.  Eep.  (s.s.) 
Exch.  74;  8  Exch.  Eep.  203. 

(8)  Though  Cause  of  Action  not  arise  in  fhe  District. 

Where  goods  were  ordered  in  O  by  a  tradesman 
residing  there  of  the  traveller  of  a  manufacturer 
residing  at  M,  who  delivered  the  go'ods  in  M  to  the 
tradesman's  agent, — Held,  that  an  action  for  the 
price  of  the  goods  could  not  be  brought  in  the  M 
County  Court,  as  section  60.  of  the  9  &  10  Vict, 
c.  95,  which  empowers  a  county  court  Judge  to  issue 
a  summons  where  the  cause  of  action  arises  in  his 
district,  applies  only  to  cases  where  the  whole  cause 
of  action  arises  there,  and  consequently  did  not  giv« 
the  Judge  of  the  M  district  any  jurisdiction,^  as  the 
order  for  the  goods,  a  material  part  of  the  cause  of 
action,  was  given  in  O.  Borthwick  v.  Walton,  24 
Law  J.  Eep.  (n.s.)  C.P.  83;  15  Com.  B.  Eep.  601. 

In  an  action  in  the  County  Court  of  Gloucester- 
shire, to  recover  20?.  offered  as  a  reward  for  the 
apprehension  and  conviction  of  a  felon  who  was 
apprehended  by  the  plaintiff  in  Gloucestershire,  but 
convicted  in  Herefordshire, — Held,  that  as  in  ordep 
to  give  the  county  court  judge  jurisdiction,  it  was 
necessary  that  the  whole  cause  of  action  should  arise 
within  his  jurisdiction,  and  the  conviction  formed 
part  of  cause  of  the  action,  the  county  court 
Judge  had  no  jurisdiction,  and  a  prohibition  ought 
to  issue.  Mernaman  v.  Smith,  24  Law  J.  Eep. 
(n.s.)  Exch.  175;   10  Exch.  Eep.  659. 

(c)  Interpleader  Summons. 
Certain  parties  claimed,  as  their  own,  goods  which 
had  been  seized  in  execution,  as  the  defendant's 
goods,  under  a  judgment  of  the  county  court.  On 
an  interpleader  summons  being  taken  out  in  the 
county  court,  the  claimants  stated,  as  the  particulars 
of  their  claim,  that  "  the  goods  were  assigned  to  us 
by  an  indenture,  dated,  &c.,  and  made  between  the 
defendant  and  ourselves."  The  county  court  Judge 
held  the  particulars  insufficient,  refused  to  allow  the 
parties  to  go  into  their  claim,  and  made  an  order 
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adjudicating  the  goods  to  be  the  property  of  the 
execution  debtor: — Held,  that  the  particulars  of 
claim  were  sufficient;  that  the  county  court  Judge 
was  wrong  in  refusing  to  consider  the  claim,  and  a 
mandamus  to  him  to  hear  and  adjudicate  upon  it 
was  granted.  Eegina,  v.  Richards,  20  Law  J.  Eep. 
(K.s.)  Q,.B.  351;  2  L.  M.  &  P.  P.O.  263. 

The  goods  on  G's  premises  having  been  seized  in 
execution  on  a  judgment  against  him  in  a  county 
court,  H  put  in  the  following  claim  in  respect  of 
them  :  I  give  you  notice,  that  by  a  certain  inden- 
ture, dated,  &c.  between  G  of  the  one  part  and  me 
of  the  other  part,  reciting,  &c.,  G  did  grant,  convey, 
and  assign  unto  me  all  the  household  goods,  furni- 
ture, personal  estate,  and  effects  whatsoever  of  him 
the  said  G  then  or  at  any  time  thereafter  during 
the  continuance  of  the  said  security  about  his  houses, 
brewery  and  premises,  &c.  I  do  hereby  claim  all 
and  singular  the  goods  and  chattels  mentioned  and 
intended  to  be  assigned  by  the  deed,  and  which  were 
in  the  possession  of  G  upon  the  execution  of  the  said 
-deed,  and  which  said  goods  and  chattels,  or  some 
part  thereof,  have  been  seized  and  taken  possession 
of  by  you  by  virtue  of  a  certain  writ,  &c.  On  the 
hearing  of  the  interpleader  summons,  the  county 
court  Judge  held  that  the  notice  and  particulars  of 
claim  were  insufficient  for  want  of  an  inventory 
specifying  which  of  the  goods  and  chattels  seized  by 
the  bailiff  were  claimed  by  H,  and  consequently 
refused  to  adjudicate  upon  the  claim.  The  Court 
made  absolute  a  rule  for  a  mandamus  calling  upon 
the  county  court  Judge  to  proceed  upon  the  inter- 
pleader summons,  and  to  hear  and  determine  upon 
the  claim.  Regina  v.  Stapylton,  21  Law  J, Rep.  (n.s.) 
a.Bv8;  1  E.  &B.  766. 

The  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  decision  of  a  Judge  of  a  county  court  on  an 
interpleader  proceeding  in  respect  of  goods  taken  in 
execution  to  satisfy  a  judgment  of  that  Court. 
Fraser  v.  FothergiU,  2a  Law  J.  Eep.  (n.s.)  C.P.  S3j 
14  Com.  B.  Eep.  29S. 

Whether  the  Court  has  power  to  give  costs  on 
striking  out  such  an  appeal — qiuere.    Ibid. 

Where  a  county  court  Judge  decides  that  the 
particulars  of  a  claim  in  an  interpleader  summons 
are  not  sufficient  according  to  the  rules  made  under 
the  County  Courts  Act,  and  refuses  on  that  account 
to  hear  the  claimant,  a  prohibition  lies  to  stay  the 
further  proceedings  under  the  execution,  if  the  par- 
ticulars ought'to  have  been  held  sufficient.  In  ve 
Hardy  v.  Walker;  and  Ex  pwrte  M'Pee,  23  Law  J. 
Eep.  (N.s.)  Exch.  57;  9  Exch.  Eep.  261, 

A  claimant,  in  the  particulars  delivered,  in  pursu- 
ance of  the  1 45th  rule,  was  described  as  of  24,  Eliza- 
beth Street,  Islington,  whereas  his  true  address  was 
20,  Elizabeth  Terrace,  Islington : — Held,  that  the 
address  was  sufficiently  set  forth  ;  and  that  the 
county  court  Judge  was  not  justified  in  dismissing 
the  summons.     Ibid. 

No  appeal  lies  from  the  decision  of  a  county 
court  Judge  on  an  interpleader  proceeding  arising 
out  of  a  claim  to  goods  taken  in  execution  to  satisfy 
a  judgment  of  the  county  court.  Beswidle  v.  Boffey, 
23  Law  J.  Eep.  (n.s.)  Exch.  89  ;  9  Exch.  Eep.  315. 
The  148th  (interpleader)  Eule  of  Practice  of  the 
county  courts  provides  that  where  the  claim  to  any 
goods  taken  in  execution  is  dismissed,  the  costs  of 
the  bailiff  shall  be  retained  by  him  out  of  the  amount 


levied,  unless  the  Judge  shall  otherwise  order.  The 
high  bailiff  having  taken  goods  under  afi.  fa.  against 
B  at  the  suit  of  A,  which  were  claimed  by  C,  the 
bailiff  got  an  interpleader  summons,  and  on  the  hear- 
ing, C's  claim  was  dismissed  ;  the  bailiff  then  paid 
into  court  the  amount  of  the  levy,  without  deducting 
his  costs : Held,  that  even  if  he  were  entitled  to  de- 
duct the  costs  of  the  interpleader  proceedings  from 
the  proceeds  in  his  hands,  he  could  not,  after  paying 
them  over,  recover  the  amount  of  them  from  A,  the 
execution  creditor.  Bloor  v.  Susibn,  24  Law  J.  Eep. 
(n.s.)  C.P.  26;  15  Com.  B.  Eep.  266, 

Qucere — whether  the  148th  rule  entitles  the  bailiff 
to  deduct  the  costs  of  the  interpleader,  as  against  the 
execution  creditor,  where  the  claimant  fails  to  make 
out  his  claim.     Ibid. 

(/)  Recovery  of  Possession  of  Tenements. 

[See  KerTcvn,  v.  Kerhin,  ante,  (d)  (4).] 

The  Judge  of  a  county  court  has  no  jurisdiction, 
under  the  County  Court  Act,  9  &  10  Vict.  c.  95. 
o.  122,  to  grant  possession  of  a  house  and  premises  to 
a  party  who  is  the  owner  of  them  and  claims  to  be 
landlord,  when  the  occupier  is  in  possession,  under 
an  agreement  for  purchase,  so  that  the  relation  be- 
tween the  parties  is  not  the  ordinary  relation  of 
landlord  and  tenant.  Banks  v.  ReVbeck,  20  Law  J. 
Rep.  (h.s.)  Q.B.  476;  2  L.  M.  &  P.P.C.  453. 

Where  a  plaint  was  brought  in  a  county  court  by 
a  landlord  against  his  tenant,  to  recover  possession  of 
certain  premises  which  had  been  let  at  the  annual 
rent  of  50i.,  and  no  fine  paid,  but  it  appeared  that 
the  value  of  the  premises  exceeded  50i  a  year, — 
Held,  upon  motion  for  a  prohibition  to  the  Judge  of 
a  county  court  (Cvompton,  J.  differiiig  from  the 
rest  of  the  Court),  that  the  122nd  section  of  9  &  10 
Vict.  c.  95.  gave  the  county  court  jurisdiction  to 
decide  the  plaint.  In  re  Harrington  v.  Ramsay, 
22  Law  J.  Eep.  (n.s.)  Q.B.  460;  2  E.  &  B.  669. 

In  cases  of  ejectment  under  the  9  &  10  Vict. 
c.  95.  s.  122,  the  county  courts  have  jurisdiction 
where  the  annual  rent  of  the  premises  does  not 
exceed  501.,  no  fine  having  been  paid,  although  the 
annual  value  does  exceed  502.  In  re  Harrington  v. 
Ramsay,  22Law  J.Eep.  (n.s.)  Exch.  326;  8  Exch. 
Eep.  879. 

Qucere — whether  the  power  of  appeal,  given  by 
the  13  &  14  Vict.  c.  61.  s.  14.  extends  to  proceed- 
ings under  the  9  &  10  Vict.  c.  95.  s.  122.     Ibid. 

Semble — a  prohibition  can  be  moved  for  after  an 
appeal.     Ibid. 

(g)   Practice. 

[See  County  Court  Orders,  20  Law  J.  Rep.  (n.s.) 
i — xxiv.] 

(1)  Form  of  Plaint. 

Where  the  bailiff  of  a  county  court  entered  two 
plaints,  one  for  Bl.  for  an  assault,  and  the  other  for 
Si.  as  a  fine  under  the  9  &  1 0  Vict.  c.  95.  s.  1 1 4.  for 
assaulting  him  in  the  execution  of  bis  duty,  the 
assault  complained  of  being  the  same  in  both  plaints, 
— Held,  that  these  were  two  distinct  plaints,  the 
latter  being  only  an  informal  mode  of  claiming  the 
fine;  and  that,  therefore,  the  plaints  were  not  re- 
movable by  certiorari.  In  re  Box  \.  Green,  23 
Law  J.  Rep.  (n.s.)  Exch.  219;  9  Exch.  Rep.  503. 
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(2)  Particulars. 

A  plaint  in  a  county  court  alleged  that  the  defen- 
dant's wife  assaulted  the  wife  of  the  plaintiff,  and 
maliciously  caused  her  to  be  wrongfully  charged  with 
stealing  a  shawl,  and  to  be  conveyed  through  the 
streets  and  to  be  locked  up  and  detained  in  custody 
in  a  police  cell,  and  further  caused  the  plaintiff  to 
be  bound  with  a  surety  in  a  recognizance  for  his 
wife's  due  appearance  to  await  any  indictment; 
whereby  the  plaintiff  was  put  to  lOt  expenses  in 
clearing  his  wife  from  the  said  malicious  assault  and 
charge.  On  the  case  coming  on  to  be  heard  before 
the  Judge  of  the  county  court,  the  defendant  object- 
ed that  this  was  a  plaint  for  a  malicious  prosecution, 
and  consequently  not  within  the  jurisdiction  of  the 
Court.  The  Judge  said  that  he  had  jurisdiction, 
heard  the  case,  and  gave  judgment  for  the  plaintiff 
for  \0l.  The  defendant  applied  for  a  prohibition 
on  affidavits  which  stated  these  facts,  and  also 
averred  that  there  was  no  other  assault  found  to 
have  been  proved,  nor  was  judgment  given  for  any 
other  assault  than  that  comprised  in  the  alleged 
giving  the  plaintiff's  wife  into  custody.  The  Court 
granted  the  prohibition,  on  the  ground  that  this  was 
substantially  a  proceeding  for  a  malicious  prosecu- 
tion, and  not  within  the  jurisdiction  of  the  county 
court,  although  the  plaint  in  terms  charged  an 
assault.  Jones  v.  Cnrrey,  20  Law  J.  Eep.  (n.s.) 
Q.B.  438;  2  L.  M.  &  P.  P.O.  474. 

The  plaintiff's  particulars  in  a  plaint  in  a  county 
court  alleged  that  the  defendant  had  deepened  the 
bed  of  a  river,  and  thereby  varied  the  level,  whereby 
the  plaintiff  had  been  deprived  of  his  accustomed 
head  of  water  at  his  mill.  It  appeared  in  evidence 
that  the  defendant  had  formerly  deepened  the  bed 
of  the  stream,  for  which  the  plaintiff  recovered 
damages  in  an  action;  that  the  defendant  then 
erected  on  his  own  land  a  dam,  which  while  it 
remained  kept  up  the  head  of  water  as  of  old;  that 
the  defendant  afterwards  removed  the  dam,  on 
which  the  water  fell,  and  the  plaintiff  brought  the 
present  action.  The  county  court  Judge,  thinldng 
the  particulars  were  not  full  enough  to  meet  the 
evidence  as  to  the  loss  of  the  water,  directed  an 
amendment  under  rule  104.  of  the  County  Court 
Rules,  and  inserted  the  words  "and  unlawfully 
lowered  the  dam"  before  the  word  "  whereby"  in  the 
particulars.  It  was  objected  that  the  Judge  by  rule 
104.  could  only  amend  in  case  of  a  variance  between 
the  allegations  and  proof,  that  there  was  no  variance 
here,  and  that  consequently  the  amendment  was 
improper.  The  court  of  appeal,  though  they 
deemed  the  amendment  unnecessary,  held  that  the 
Judge,  who  considered  that  there  was  a  variance, 
had  under  the  circumstances  authority  to  make  the 
amendment  at  his  discretion.  Cannon  v.  Johnson, 
21  Law  J.  Rep.  (n.s.)  Q.B.  164. 

The  plaintiff  took  a  public  house  of  the  defen- 
dant on  the  terms  (among  others)  that  the  plaintiff 
would  purchase  all  his  beer  of  the  defendant,  and  he 
gave  to  the  defendant  the  promissory  note  of  himself 
and  a  surety  for  50Z.,  which  sura  was  to  be  the  liqui- 
dated damages  in  case  of  breach.  The  note  was 
not  to  be  put  in  force  unless  the  plaintiff  broke  his 
agreement.  The  defendant  indorsed  the  note  over, 
and  the  indorsees  sued  on  it  and  compelled  the 
plaintiff  to  pay  the  amount.     The  plaintiff  there- 


upon brought  a  plaint  in  the  county  court  against 
the  defendant.  The  summons  and  particulars 
stated,  that  the  plaint  was  brought  "  for  money  paid 
by  the  plaintiff  for  and  on  account  of  the  defendant 
to  A  B  and  C  upon  a  judgment  obtained  by  them  in 
this  court  as  indorsees  of  a  promissory  note  of  the 
plaintiff  and  one  W,  made  payable  to  the  defendant 
or  his  order,  but  for  which  promissory  note  the 
plaintiff  or  W  never  received  from  the  defendant  any 
value  or  consideration."  On  the  trial  before  a  jury 
the  defendant  proved  that  the  plaintiff  had  ceased 
to  buy  his  beer  of  the  defendant  after  February  1850, 
The  plaintiff  offered  evidence  to  shew  that  since 
Christmas  1849  the  defendant  had  sent  bad  beer. 
This  was  objected  to,  but  received.  The  defendant 
then  applied  to  the  county  court  Judge  to  nonsuit 
the  plaintiff.  This  he  refused  to  do,  as  the  plaintiff 
declined  to  be  nonsuited.  The  jury  found  for  the 
plaintiff,  and  the  defendant  appealed.  The  case 
which  was  stated  by  the  Judge  set  out  his  direction 
to  the  jury  (although  it  did  not  appear  that  any  dis- 
satisfaction had  been  expressed  by  the  appellant 
respecting  it  at  the  trial),  and  concluded  by  sub- 
mitting to  the  Court  of  Appeal  the  questions  whether 
the  Judge  was  entitled  to  nonsuit  the  plaintiff  with- 
out the  consent  of  the  latter,  and  whether  the  evi- 
dence as  to  the  quality  of  the  beer  was  admissible 
under  the  summons: — Held,  that  the  county  court 
Judge  had  no  power  of  nonsuiting  the  plaintiff 
without  his  consent.  StancUffe  v.  Clarice,  21  Law 
J.  Rep.  (n.s.)  Exch.  129;  7  Exch.  Rep.  439. 

Held,  also,  that  the  summons  and  particulars 
sufficiently  described  the  ground  of  action,  as  the 
defendant  could  not  be  misled  by  them,  and  that  the 
evidence  as  to  the  quality  of  the  beer  was  admissible 
under  them.     Ibid. 

The  plaintiff's  particulars  of  demand  in  a  plaint 
in  a  county  court  were  :  first,  for  unlawfully  enter- 
ing the  plaintiff's  premises  and  seizing  cattle  under 
colour  of  a  distress;  second,  for  unlawfully  selling 
three  other  cattle  not  distrained;  third,  for  not 
having  the  cattle  so  sold  appraised  before  selling 
them;  fourth,  for  continuing  on  the  plaintiff's  pre- 
mises and  proceeding  to  sell  the  plaintiff's  cattle 
after  an  abandonment  of  the  distress.  The  notice  of 
action  stated  that  the  plaintiif  would  bring  his  plaint 
against  the  defendant  for  having,  on  the  11th  of 
March,  entered  his  premises  and  seized  three  heifers 
there,  and  for  having  continued  there  several  days, 
and  also  for  that  defendants,  against  the  plaintiff's 
will,  on  the  17th  of  March,  did  seize,  sell  and 
remove  from  the  plaintiff's  premises  three  heifers 
belonging  to  him  : — Held,  that  the  plaintiff  was  en- 
titled to  go  into  evidence  in  support  of  the  fourth 
item  in  the  particulars,  as  it  was  one  for  which  no 
notice  of  action  was  necessary,  or,  if  necessary,  the 
notice  given  was  large  enough  to  apply  to  it. 
Howard  v.  Rern,er,  23  Law  J.  Rep.  (n.s.)  Q.B.  60; 
2  E.  &  B.  915. 

(3)  Jury. 

When  a  cause  is  heard  before  a  county  court 
Judge  without  a  jury,  and  a  new  trial  is  afterwards 
granted  generally  at  the  instance  of  the  plaintiff,  the 
latter  may  demand  to  have  the  case  tried  by 
a  jury  on  the  second  occasion.  Regina  v.  liar- 
wood,  22  Law  J.  Rop.  (n.s.)  Q,B.  127;  1  Bail  C.C. 
144. 
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(4)  Nonsuit. 

[See  Eobinson  v.  Lawrence,  ante,  (b)  (2),  and  Stan- 

cliffe  V.  Clq-rlce,  ante,  (2).] 

A  plaintiff  in  a  county  court  has  a  right  to  elect 
to  be  nonsuited  at  the  latest  moment  before  the 
Judge  has  pronounced  his  judgment,  or,  when  there 
is  a  jury,  before  they  have  delivered  their  verdict. 
Outhwaite  v.  Hudson,  21  Law  J.  Rep.  (n.s.)  Exch. 
161;  7  Exch.  Rep.  380. 

The  Judge  of  a  county  court  may  nonsuit  a 
plaintiff  in  all  cases  in  which  a  Judge  of  a  superior 
Court  may  do  so.  Robinson  v.  Lawrence,  21  Law 
J.  Rep.  (n.s.)  Exch.  36;  7  Exch.  Rep.  128;  2  L. 
M.  &  P.  P.O.  673. 

(5)  New  Trial. 

The  discretionary  power  to  grant  a  new  trial, 
given  by  the  County  Courts  Act,  9  &  10  Vict.  o.  95. 
8.  89.  is  not  interfered  with  by  the  141st  of  the 
county  court  rules,  made  under  section  12.  of  the 
12  &  13  Vict.  c.  101,  which  is  merely  a  directory 
rule  of  practice.  Therefore,  notwithstanding  the 
omission  to  give  the  seven  days'  notice  required  by 
such  rule,  the  Judge  has  jurisdiction  to  entertain  an 
application  for  a  new  trial.  In  re  Ca/rter  v.  Srmih, 
24  Law  J.  Rep.  (n.s.)  Q.B.  141;  4  E.  &  B.  696. 

Upon  an  appeal  from  the  decision  of  a  county 
court,  in  an  action  for  dilapidations,  the  case,  with- 
out saying  what  the  evidence  given  was,  stated  that 
the  Judge  told  the  jury  that  it  was  not  like  an 
action  for  goods  sold  and  delivered,  and  that  the 
plaintiff  might  rest  upon  general  evidence  in  support 
of  his  particulars  of  demand,  without  proving  every 
item,  especially  as  the  jury  had  viewed  the  premises, 
with  the  parti(!ulars  in  their  hands,  and  would  there- 
fore be  able  to  judge  whether  and  to  what  extent  the 
plaintiff  had  made  out  his  case,  the  Court  directed  a 
new  trial.    Smith  v.  Douglas,  16  Com.  B.  Rep.  31. 

Quaere — whether  a  Judge  of  a  county  court, 
having  once  heard  and  disposed  of  an  application 
for  a  new  trial,  can  at  a  subsequent  court  re-hear  the 
matter  and  grant  a  rule  ?  Mossop  v.  the  Great 
Northern  Eail.  Co.,  16  Com.B.  Rep.  £80. 

(6)  Judgment  Summons  and  Commitment  for  Nan- 
Payment  of  Debt. 

[.See  Hxparte  Dahims,  title  Arkest,  (C).] 
An  order  on  a  judgment  summons  under  the  98th 
and  99th  sections  of  the  9  &  10  Vict.  c.  95,  by  which 
the  Judge  of  a  county  court  ordered  a  party  to  pay 
a  debt  (previously  recovered)  by  instalments,  or  on 
default  to  be  committed  to  prison,  is  bad;  because 
the  party  is  entitled  to  a  summons  to  shew  cause 
against  the  committal — Confirming  Eoc  pa/rte  Ein- 
ning,  16  Law  J.  Rep.  (n.s.)  Q.B.  257;  4  Com.  B. 
Rep.  507.  Abley  v.  Dale,  20  Law  J.  Rep.  (n.s.) 
C.P.  33;  10  Com.  B.  Rep.  62;  1  L.  M.  &  P.  P.C. 
626. 

The  discharge  by  the  Insolvent  Court  of  a  person 
against  whom  judgment  for  a  debt  has  been  obtained 
in  a  county  court,  does  not  satisfy  the  judgment,  and 
the  judgment  remaining  "  unsatisfied"  within  the 
meaning  of  the  98th  section  of  the  County  Courts 
Act(9  &  10  Vict.  u.  95),  the  party  may  be  proceeded 
against  by  summons  under  that  section,  and  may  be 
committed  by  the  .Tudge  under  the  provisions  of 
section  99.    Abley  \.  Dale,  22  Law  J.  Rep.  (n.s.) 


C.P.  233;  11  Com.  B.  Rep.  378;  2  L.  M.  &P.  P.C. 
433. 

It  is  no  bar  to  further  proceedings  on  a  judgment 
obtained  in  a  county  court,  that  the  judgment  debtor 
has  been  discharged  by  the  Insolvent  Court  under 
a  petition  presented  after  the  date  of  the  judgment; 
and  such  judgment  may  still  be  enforced  by  a  judg- 
ment summons  under  the  9  &  10  Vict.  c.  95.  s.  98; 
Ex  pa/rte  Christie,  24  Law  J.  Rep.  (n.s.)  Ci.B.  144; 
4  E.  &  B.  714. 

A  discharge  by  the  Insolvent  Court  after  judg- 
ment for  a  debt  recovered  against  the  insolvent  in 
the  county  court  does  not  satisfy  the  debt;  and  the 
debtor  having  been  after  such  discharge  imprisoned 
for  forty  days,  under  a  warrant  on  a  judgment 
summons,  by  virtue  of  the  98th  and  99th  sections 
of  the  9  c&  10  Vict.  c.  95,  is  not  entitled  to  be  dis- 
charged under  the  1  &  2  Vict.  c.  110.  s.  90.  The 
application  for  the  discharge  should  be  made  to  the 
Judge  of  the  county  court;  and  his  decision,  refusing 
to  allow  the  discharge,  is  final,  and  the  superior 
Courts  will  not  grant  a  habeas  corpus.  Confirn}ing 
Abley  v.  Dale,  and  distinguishing  Ex  parte  Dalcins. 
Ex  parte  Somers,  in  re  George  v.  Somers,  24  Law  J. 
Rep.  (n.s.)  C.P.  185;  16  Com.  B.  Rep.  639. 

A  warrant  of  commitment,  under  the  9  &  10  Vict. 
c.  95.  s.  105,  for  non-appearance  on  a  judgment 
summons,  issued  six  months  after  the  order  of  com- 
mitment, is  regular,  although  by  the  rules  of  the 
county  court  a  warrant  is  current  but  for  two  months. 
Ex  parte  O'Neill,  20  Law  J.  Rep.  (n.s.)  C.P.  69; 
10  Com.  B.  Rep.  57;  1  L.  M.  &  P.  P.C.  737. 

An  order  by  the  Judge  of  a  county  court,  on  a 
judgment  summons  on  a  defendant  to  pay  a  sum  on 
a  future  day  or  to  be  imprisoned  for  thirty  days,  is 
bad.  Dews  v.  Jlyley,  20  Law  J.  Rep.  (n.s.)  C.P. 
264;  11  Com.  B.  Rep.  434. 

The  clerk  of  a  county  court  is  a  mere  ministerial 
officer,  acting  under  section  102.  of  the  9  &  10 
Vict.  c.  95,  and  is  not  liable  in  trespass  for  imprison- 
ment under  a  warrant  reciting  a  bad  order.     Ibid. 

Minutes  of  proceedings  in  the  county  court  made 
under  the  9  &  10  Vict.  c.  95.  s.  Ill,  or  a  copy  of 
them,  cannot  be  contradicted  by  the  evidence  of  the 
Judge.     Ibid. 

The  clerk  of  a  county  court,  against  whom  an 
action  of  trespass  is  brought,  may  give  special  matter 
in  evidence  under  a  plea  of  "  not  guilty  by  statute," 
by  virtue  of  the  13  &  14  Vict.  c.  61.  s.  19.     Ibid. 

The  case  of  Andrews  v.  Marris,  1  Q.B.  Rep.  3; 
10  Law  J.  Rep.  (h.s.)  Q.B.  225,  distinguished. 
Ibid. 

A  defendant  in  a  county  court  having  received  a 
summons  and  failing  to  appear,  was  ordered  verbally 
to  pay  the  debt  and  costs  forthwith,  and  between 
six  and  seven  on  the  same  day  was  served  with  an 
order  of  the  county  court,  whereby  it  was  "  ordered 
that  the  defendant  do  pay  the  same  (the  sum  ad- 
judged) to  the  clerk  of  the  court,  at  his  office  in 
Droitwich, forthwith,"  &c.;  "attendance  at  the  office 
from  ten  till  four  o'clock."  The  defendant  in  the 
■  county  court  not  having  paid  the  sum  adjudged,  Ijis 

goods  were  subsequently  taken  in  execution; Held, 

that  the  order  to  pay  was  a  judgment  similar  to  a 
judgment  in   the  superior  courts;   that  it  did  not . 
require  service,  and  therefore  that  the  execution  was 
regular.     Ely  v.  Moule,  20  Law  J.  Rep.  (n.s.)  Exch. 
29;  5  Exch.  Rep.  918. 
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SemJjle — that  an  order  for  payment  made  by  a 
county  court  Judge,  and  afterwards  varied  as  to  the 
time  of  payment,  ouglit  to  be  served  upon  the  party 
liable  to  par.     Ibid. 

No  action  lies  against  the  clerk  of  a  county  court 
for  not  preparing,  or  for  negligently  preparing,  a 
notice  to  a  defendant  of  an  order  against  him  to  pay 
a  debt  by  instalments,  which  order  was  made  by  the 
Judge  at  the  time  of  delivering  judgment;  such 
order  being  part  of  the  judgment,  and  not  requiring 
service — confirming  Ely  v.  Movie,  20  Law  J.  Rep. 
(n.s.) 'Exch.  29;  S  Exch.  Rep.  918.  RoUmon  v. 
GM,  21  Law  J.  Rep.  (n.s.)  C.P.  1S5;  12  Com.  B. 
Rep.  191. 

The  JSlst  General  Rule  made  by  the  county 
court  Judges  under  the  12  &  13  Vict.  c.  101.  s.  12. 
directs  that  warrants  of  commitment  shall  bear  date 
on  the  day  on  which  the  order  for  commitment  was 
made,  and  shall  continue  in  force  for  three  calendar 
months  and  no  longer ; — Held,  that  a  person 
arrested  under  a  warrant  within  three  calendar 
months  after  its  date,  may  be  detained  in  custody 
after  the  expiration  of  the  three  months.  Hayes  v. 
Keene,  21  Law  J.  Rep.  (n.s.)  C.P.  204;  12  Com. 
B.  233. 

Under  the  103rd  section  of  the  9  &  10  Vict.  c.  95, 
the  Judge  of  a  county  court  has  power  upon  a  judg- 
ment summons,  to  commit  as  often  as  a  new  default 
rendering  the  judgment  debtor  liable  to  imprison- 
ment is  made,  though  each  default  be  of  the  same 
kind.  In  re  Boyoe,  22  Law  J.  Rep.  (n.s.)  Q.B. 
393;  2  E.  &  B.  S21. 

The  return  to  a  writ  of  habeas  corpus  for  the  dis- 
charge of  a  judgment  debtor  set  out  two  warrants  of 
commitment,  of  different  dates,  made  by  the  Judge 
of  the  County  Court  of  Brentford.  The  warrants,  in 
precisely  the  same  terms,  recited  the  judgment  re- 
covered in  the  county  court,  a  subsequent  order  to 
pay  by  instalments  and  default  made,  and  that  a 
judgment  summons  had  been  issued;  and  then  stated 
that  the  defendant  having  appeared  and  been  exa- 
mined, and  it  appearing  to  the  satisfaction  of  the 
Judge  that  the  defendant  had,  since  the  said  judg- 
ment recovered  against  him,  and  still  had  sufficient 
means  to  satisfy  the  said  judgment,  but  refused  and 
neglected  to  pay  the  same,  it  was  ordered  that  he  be 
imprisoned  for  forty  days.  The  prisoner's  detention 
was  justified  under  the  last  warrant : — Held,  that  it 
was  to  be  presumed  that  a  new  default  in  non-pay- 
ment had  been  made,  upon  which  the  last  warrant 
was  granted,  and  that  the  imprisonment,  therefore, 
was  legal.     Ibid. 

A  obtained  judgment  in  the  county  court  against 
the  plaintiff,  who  was  ordered  to  pay  the  debt  and 
costs  by  a  specified  day  to  the  clerk  of  the  court. 
The  money  not  being  paid,  a  summons  was  issued 
under  the  9  &  10  Vict.  c.  95.  e.  98,  calling  upon 
the  plaintiff  to  attend  and  shew  cause  why  he  had 
not  paid.  The  plaintiff  did  not  attend  as  required 
by  the  summons,  and  upon  proof  of  its  personal  ser- 
vice upon  him,  the  Judge,  under  section  99,  ordered 
him  to  be  committed  for  seven  days,  or  until  he 
sliould  be  sooner  discharged  by  due  course  of  law. 
Under  this  order  the  clerk  of  the  court  issued  to  the 
bailiff  a  warrant  of  commitment,  upon  which  the 
amount  of  debt  and  costs  wus  indorsed,  and  under 
which  the  plaintiff  was  arrested.  Before  his  arrest, 
but  after  the  issuing  of  the  warrant,  the  plaintiff  paid 


the  debt  and  costs  to  A,  who  wrote  a  letter  to  the 
clerk  of  the  court  informing  him  of  that  fact.  The 
plaintiff  having  sued  the  clerk  and  bailiff  of  the 
court  for  false  imprisonment, — Held,  that  the  action 
could  not  be  supported,  as  the  order  and  warrant 
were  regularly  issued,  and  were  in  force  at  the  time 
of  the  arrest,  and  were  not  superseded  by  the  pay- 
ment to  A  and  the  notice  to  the  clerk  of  the  court. 
Dams  V.  Fletcher,  22  Law  J.  Rep.  (n.s.)  Q.B.  429; 
2  E.  &  B.  271. 

(h)  Appeal  from. 
(1)  In  what  Cases  it  lies. 

No  appeal  will  lie  from  the  decision  of  a  county 
court  where  the  amount  sought  by  the  plaint  to  be 
recovered  is  under  20/.  Blowers  v.  Rackham,  20 
Law  J.  Rep.  (N.s.)  Q.B.  397. 

The  defendant  was  a  clerk  to  the  plaintiffs,  under 
an  agreement  for  a  salary  of  140/.  a  year,  determin- 
able by  three  months'  notice,  or  on  payment  of  three 
months'  salary.  The  plaintiff's  discovering  that  the 
defendant  had  written  letters  reflecting  on  them,  and 
communicating  information  which  he  had  received 
in  his  capacity  of  clerk,  dismissed  him,  without  no- 
tice or  salary.  They  subsequently  sued  him  in  the 
county  court  to  recover  30<.  which  he  had  received 
to  their  use.  The  defendant  admitted  the  receipt 
of  the  30/.,  but  relied  as  a  defence,  by  way  of  a  set- 
off, on  a  claim  for  35/.  for  three  months'  salary,  for 
having  been  dismissed  without  notice.  The  plaintiffs 
contended  that  the  defendant's  conduct  justified  their 
disjnissing  him  without  notice  or  salary.  The  Judge 
ruled,  that  the  plaintiffs  were  not  justified  in  dis- 
missing him  without  his  salary,  and  allowed  the  set- 
off:— Held,  on  a  case  stated,  that  although  there 
were  no  sufScient  grounds  for  depriving  the  defen- 
dant of  his  salary,  yet  as  the  dismissal  was  not  a 
wrongful  dismissal,  but  an  event  contemplated  by 
the  agreement,  the  three  months'  salary  became,  on 
the  dismissal,  a  debt  to  the  defendant,  and  was  a 
proper  subject  of  set-off.  East  Anglian  Railways 
Co.  v.  Lythgoe,  20  Law  J.  Rep.  (n.s.)  C.P.  84;  10 
Cora.  B.  Rep.  726. 

Held,  also,  that  the  Court  above  would  not  re- 
view the  judgment  of  the  county  court  Judge  on  a 
question  of  fact;  or,  if  the  judgment  given  by  him 
were  right,  consider  whether  the  reasons  he  assigned 
for  it  were  valid  in  law.     Ibid. 

Qiuere—per  Maule,  J.,  whether  any  appeal  will 
lie  from  the  decision  of  a  county  court,  except  in 
cases  in  which  a  jury  has  been  summoned  to  decide 
on  the  facts.     Ibid. 

Semble — that  on  an  appeal  from  a  county  court, 
the  Court  will  not  entertain  an  objection  as  a  ground 
of  appeal  which  has  not  been  taken  in  the  court 
below.  Torie  v.  Smith,  21  Law  J.  Rep.  (n.s.) 
as.  53. 

The  defendant,  against  whom  judgment  had  been 
recovered  in  a  county  court  on  the  17th  of  January, 
gave  the  plaintiff  notice  of  appeal  on  the  22nd  of 
January,  and  the  next  day  entered  into  a  bond  with 
a  surety  conditioned  to  pay  the  costs  of  the  appeal, 
whatever  the  event  might  be,  and  the  amount  of  the 
judgment  in  case  the  appeal  were  dismissed.  On 
the  following  day,  the  defendant  withdrew  the  notice 
of  appeal,  and  gave  the  plaintiff  another  notice  of 
appeal,  which  included  additional  grounds  of  appeal. 
It  was  objected  that  as  the  first  notice  had  been 
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withdrawn,  the  bond  was  no  security  for  the  costs  of 
the  second  appeal  on  the  amount  of  the  judgment, 
and  that  consequently  the  Court  had  no  jurisdiction 
to  entertain  the  appeal.  The  Court  held,  that  they 
.  had  jurisdiction  to  hear  the  appeal,  and  after  argu- 
ment directed  judgment  to  be  entered  for  the  appel- 
lant with  costs,  notwithstanding  the  terms  of  the 
bond  by  which  the  appellant  had  bound  himself  to 
pay  the  costs  of  the  appeal  whatever  the  event  might 
be.'  Daniels  v.  Charsley,  21  Law  J.  Eep.  (M.S.)  C.P. 
87;  11  Com.  B.  Rep.  739. 

Queers whether  the  power  of  appeal  extends  to 

proceedings  under  the  9  &  10  Vict.  u.  95.  s.  122.' 
Harrington  v.  Ramsay,  22  Law  J.  Rep.  (n.s.)  Exch. 
326;  8  Kxch.  Rep.  879. 

The  superior  Courts  have  no  jurisdiction  under 
the  13  &  14  Vict.  c.  61.  s.  14,  to  hear  an  appeal 
from  a  decision  of  the  county  court  upon  an  inter- 
pleader summons.  Praser  v.  FothergiU,  23  Law  J. 
Rep.  (N.S.)  C.P.  53;  14  Com.  B.  Rep.  295  :  s.  p. 
Bemick  v.  Baffey,  23  Law  J.  Rep.  (h.s.)  Exch.  89; 
9  Exch.  Rep.  315. 

No  appeal  lies  from  the  decision  of  a  county  court 
Judge  in  an  action  for  an  amount  exceeding  SO;, 
brought  before  him  by  consent  under  sect.  17.  of  the 
13  &  14  Vict.  c.  61.  Groves  v.  Janssens,  23  Law  J. 
Rep.  (h.s,)  Exch.  91;  9  Exch.  liep.  481. 

An  appeal  lies  from  a  county  court  if.the  claim  be 
for  a  sum-above  201.,  and  not  exceeding  50^.  though 
the  verdict  be  for  an  amount  under  201.  Ha/rris  v. 
Dreeeman,  23  Law  J.  Rep.  (u.s.)  Exch.  210 ;  9 
Exch.  Rep.  485. 

No  appeal  lies  from  a  county  court,  though,  the 
plaint  be  for  above  20Z.  and  for  unliquidated  damages, 
if  the  nature  of  the  cause  of  action  be  such  that  the 
Judge  cannot  lawfully  give  damages  to  the  amount 
of  201.  Mayer  v.  Burgess,  24  Law  J.  Rep.  (n.s.) 
Q.B.  67;  4  E.  &  B.  655. 

(2)  Statement  of  Case  and  Practice  tliereon. 

A  plaint  for  breach  of  covenant  was  tried  by  a  j  ury 
in  a  county  court,  and  a  verdict  found  for  the  plain- 
tiff. An  appeal  was  brought  upon  the  ground  that 
the  Judge  had  improperly  received  certain  evidence. 
The  Court  expressing  an  opinion  that  the  evidence 
had  been  improperly  leceived,  application  was  made 
on  the  part  of  the  defendant  to  have  judgment 
entered  for  him.  The  Court  held  that,  under  the 
Stat.  13  &  14  Vict.  c.  61.  s.  14,  they  had  no  power 
to  set  aside  the  verdict  of  the  jury,  and  to  direct 
judgment  to  be  entered  for  the  defendant,  and  that 
they  could  do  no  more  than  direct  a  trial.  Jonas  v. 
Adams,  20  Law  J.  Rep.  (n.s.)  Q.B.  397. 

Where  an  appeal  is  made  against  the  determination 
of  a  county  court  in  point  of  law,  the  case  stated  for 
the  opinion  of  the  court  of  appeal  should  separate  the 
facts  and  law.  Oawley  v.  Fwnell,  20  Law  J.  Rep. 
{S.S.)  C.E.  197;  12  Com.  B.  Rep.  291. 

Though  questions  as  to  fact  as  well  as  of  law  are 
in  contest  before  the  Jiidge  of  the  county  court 
without  a  jury,  an  appeal  will  lie  if  the  court  of 
appeal  can  see  from  the  facts  of  the  case  as  stated 
that  the  Judge,  in  order  to  arrive  at  his  judgment, 
must  have  decided  a  question  of  law  in  a  particular 
way.     Ibid. 

Semhle-~^a.l  no  appeal  will  lie  if  the  decision  of  the 
.  county  court  Judge  can  be  supported  by  any  view 
of  the  facts  stated  in  the  case,  which  does  not  render 
DroEsi,  1850—1855. 


it  necessary  to  conclude  that  he  has  determined  the 
particular  point  of  law  in  the  way  complained  of  as 
erroneous.     Ibid. 

On  the  hearing  of  a  county  court  appeal,  it  cannot 
be  taken  as  an  objection  to  the  jurisdiction  of  the 
court  of  appeal,  that  the  notice  of  appeal  does  not 
contain  any  statement  of  the  grounds  of  dissatisfac- 
tion with  the  decision  of  the  county  court  Judge,  as 
required  by  rule  161.  of  the  County  Court  Rulc.°. 
Cannon  v.  Johnson,  21  Law  J.  Rep.  (n.s.)  Q.B.  104. 

The  functions  of  the  court  of  appeal  are  not 
limited  to  answering  the  questions  put  in  the  case, 
but  the  Court  have  power  to  look  at  the  direction 
of  the  Judge  set  out  in  the  case,  and  if  that  is 
erroneous,  to  order  a  new  trial.  Stanolife  v.  Clarice, 
21  Law  J.  Rep.(N.g.)  Exch.  129;  7  Exch.  Rep.  439. 

A  county  court  Judge,  in  settling  a  case  for  an 
appeal,  directed  that  a  certain  document  should  be 
inserted,  and  he  signed  the  rough  draft  upon  the 
understanding  that  the  document  was  to  be  set  forth 
in  the  fair  copy.  The  draft  was  also  sealed  with  the 
seal  of  the  county  court.  The  .Judge  afterwards  re- 
fused to  sign  the  fair  copy  containing  the  document, 
he  then  considering  that  he  was  fvmcttis  officio  by 
having  signed  the  improper  draft; — Held,  that  the 
Judge  was  not  functus  officio,  but  that  he  ought  to 
sign  and  send  up  the  perfect  case.  Figg  v.  WiVkin- 
son,  23  Law  J.  Rep.  (n.s.)  Exch.  5;  9  Exch.  Rep. 
475. 

A  county  court  Judge,  after  settling  a  draft  case 
for  an  appeal,  signed  it  on  the  understanding  that  the 
plaintiff  was  to  furnish  to  the  defendant,  the  appel- 
lant, a  copy  of  a  certain  document,  whifh  was  to  be 
set  out  in  the  case,  and  that  then  the  .Tudge  would 
sign  the  fair  copy  of  the  case.  The  draft  case  was 
also  sealed  with  the  seal  of  the  county  court.  Three 
days  afterwards  the  plaintiff  sent  the  document  to 
the  defendant,  who  immediately  inserted  it  in  the 
case  and  sent  two  copies  of  the  complete  case  to  the 
rule  office  of  this  court  within  three  days  from  the 
day  that  he  had  got  the  document  and  perfected  the 
case,  but  more  than  three  days  after  the  draft  case 
had  been  signed.  The  Judge  when  applied  to  refused 
to  sign  the  fair  case,  thinking  that  he  had  no  .power 
to  do  so,  and  the  appellant  thereupon  entered  the 
draft  case  signed  by  the  Judge,  with  the  document 
appended  to  it,  as  the  case  to  be  heard  on  appeal. 
The  respondent  contended  that  the  Court  had  no 
jurisdiction  to  hear  the  appeal,  on  the  ground  that  if 
the  draft  case  were  considered  the  case  the  copies 
had  not  been  sent  to  the  rule  office  within  three  days, 
pursuant  to  rule  163.  of  the  New  County  Court 
Rules,  and  that  there  was  no  signed  case  at  all  unless 
the  signed  draft  case  were  the  case: — Held,  that,  as 
the  respondent  had  assented  to  the  Judge's  signing 
the  draft  case  provisionally,  the  ease  as  against  him 
was  not  to  be  considered  as  signed  and  sealed  until 
the  day  on  which  the  document  was  inserted;  and 
that,  as  on  that  view  the  service  of  the  copies  was  in 
due  time,  the  Court  had  jurisdiction  to  hear  the 
appeal.  Figg  v.  Wilkinson,  23  Law  J.  Rep.  (n.s.) 
Exch.  129;  9  Exch.  Rep.  475. 

(3)  Costs  on. 

The  defendant,  against  whom  judgment  had  been 

recovered  in  a  county  court  on  the  17th  of  January, 

gave  the  plaintiff  notice  of  appeal  on  the  22nd  of 

January,  and  the  next  day  entered  into  a  bond  with 
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a  surety  conditioned  to  pay  the  costs  of  the  appeal, 
whatever  the  event  might  be,  and  the  amount  of  the 
judgment  in  case  the  appeal  were  dismissed.  On  the 
following  day,  the  defendant  withdrew  the  notice  of 
appeal,  and  give  the  plaintiff  another  notice  of 
appeal,  which  included  additional  grounds  of  appeal. 
It  was  objected,  that  as  the  first  notice  had  been 
withdrawn,  the  bond  was  no  security  for  the  costs  of 
the  second  appeal  on  the  amount  of  the  judgment, 
and  that  consequently  the  Court  had  no  jurisdiction 
to  entertain  the  appeal.  The  Court  held,  that  they 
had  jurisdiction  to  hear  the  appeal,  and  after  argu- 
ment directed  judgment  to  be  entered  for  the  appel- 
lant with  costs,  notwithstanding  the  terms  of  the 
bond  by  which  the  appellant  had  bound  himself  to 
pay  the  costs  of  the  appeal  whatever  the  event  might 
be.  Daniels  v.  Ckarsley,  21  Law  J.  Rep.  (k.s.) 
C.P.  37;  11  Cora.  B.  Kep.  739:  s.  P.  Robinson  v. 
Lawrence,  21  Law  J.  Eep.  (n.s.)  Exch.  36;  7 
E.xch.  Eep.  128. 

On  appeal  from  the  county  courts  into  the  Court 
of  Exchequer  the  appellant  will  have  costs,  if  the 
decision  below  be  reversed.  Sunt  v.  Wray,  21  Law 
J.  Rep.  (n.s.)  Exch.  37. 

But  this  rule  is  not  inflexible.  Outhwaite  v. 
Hudson,  7  Exch.  Rep.  380. 

And  see  Mountney  v.  Collier,  22  Law  J.  Eep. 
(n.s.)  Q.B.  126,  n.;  2  E.  &  B.  100. 

(B)  BoKouGH  Courts. 

A  declaration  stated  that  the  plaintiffs  in  the  court 
of  record  at  Manchester  recovered  against  G  a  debt 
of  50?.,  and  sued  out  zfi.fa.  directed  to  the  defen- 
dant as  the  officer  for  executing  the  process  of  that 
court;  that  the  defendant  did  not  levy,  but  neglected 
and  refused,  and  afterwards  falsely  returned  nulla 
hona.  The  second  plea  set  out  the  record  in  Joide 
V.  G,  which  stated  that  the  action  was  in  debt  for 
goods  sold;  that  the  plaintiffs  demanded  50?.,  whereby 
an  action  had  accrued  to  the  plaintiff's  to  demand  and 
have  from  the  defendant  the  said  sum  of  507.,  and 
that  it  was  considered  that  the  plaintiffs  should 
recover  their  said  debt,  and  also  61.  15s.  8d.  as 
damages  and  costs.  The  last  plea  stated  that  no 
notice  of  action  had  been  given  under  the  local  act 
of  parliament  establishing  the  said  court  of  record. 
Demurrer.  Replication  to  the  second  plea,  that 
the  debt  sought  to  be  recovered  was  501.,  and  that  no 
damages  were  sought  to  be  recovered  or  were  re- 
covered, except  such  damages  as  were  necessary  for 
enabling  the  plaintiffs  to  recover  their  costs.  De- 
murrer. The  defendant  was  appointed  serjeant-at- 
mace,  under  the  local  act,  and  was  bound  by  that  act 
to  execute  civil  process,  and  it  was  enacted  that  in  all 
actions  **for  anything  done  in  pursuance  of  this  act" 
notice  of  action  should  be  given  to  the  defendant. 
Another  section  of  the  local  act  provided  that  the 
said  court  of  record  should  "  have  authority  to  try 
actions  of  assumpsit,  covenant  and  debt,"  &c.  and 
"trespass  or  trover,"  "provided  the  sum  or  damages 
sought  to  be  recovered  shall  not  exceed  50?.": — Held, 
first,  that  the  last  plea  was  good;  that  the  defendant 
was  entitled  to  notice  of  action,  part  of  the  cause  of 
action  being  for  a  mis-feasance  in  making  a  false 
return.  Qwsre — whether  in  case  of  a  mere  mora- 
feasance  on  the  part  of  the  defendant,  notice  of  action 
would  have  been  necessary.  Secondly,  that  the  re- 
plication was  good,  the  cause  of  action  being  within 


the  jurisdiction  of  the  inferior  court.  That  the  word 
"sum"  in  the  act  of  parliament  meant  "debt";  and 
that  the  action  was  substantially  for  SOI.  debt  only, 
the  damages  being  merely  nominal  for  the  purpose 
of  carrying  costs.  Joule  v.  Taylor,  21  Law  J.  Eep. 
(n.s.)  Exch.  31;  7  Exch.  Eep.  58. 

(C)  CoDRT  Baron. 
The  Court  Baron  of  the  Honour  of  Pontefract 
was  an  immemorial  court,  and  the  lord  had  power 
to  grant  replevins  and  hold  pleas  in  replevin,  and 
also  to  hold   pleas  in  all   personal  actions  arising 
within  the  jurisdiction  up  to  iOs.    By  the  17  Geo.  3. 
e.  XV.  the  jurisdiction  was  extended  to  5?.,  but  there 
was  a  proviso  that  all  plaints  in  replevin  should  be 
had  and  be  proceeded  in  and  be  removable  in  the 
same  manner  as  if  the  act  had  not  passed.     By  the 
2  &  3  Vict.  c.  Ixxxv.  8. 1 ,  after  reciting  the  17  Geo.  3. 
u.  XV,  it  was  enacted  that  "  the  present  jurisdiction 
and  practice  of  the  Court  Baron  of  the  Honour  of 
Pontefract  shall  (with  certain  exceptions)  cease  and 
determine,  and  thenceforth  the  said  court  shall  be 
constituted  and  be  a  court  of  record,  under  the  name 
of  the  Court  of  the  Honour  of  Pontefract."     The 
4th  section  extended  the  jurisdiction  of  the  Court  to 
15?.     The   66th  section  enacted,  that  six  months 
after  the  passing  of  any  general  act  for  the  recovery 
of  small  debts,  the  operation  of  which  should  inter- 
fere with  the  powers  given  to  the  said  Court  by  this 
act,  "  every  clause,  matter,  or  thing  in  the  act  con- 
tained which  shall  extend  or  be  construed  to  extend 
to  give  to  the  court  hereby  appointed  any  local  or 
separate  jurisdiction    shall   cease  and   determine." 
The  act  did  not  specifically  mention  replevins.     By 
the  9  &  10  Vict.  c.  9S.  s.  5.  (the  County  Courts  Act) 
power  was  given  to  the  Queen  in  Council  to  order 
that  any  court  holden  for  the  recovery  of  debts  under 
the  pro^•ision3  of  certain  acts,  specified  in  Schedules 
A  and  B,  should  be  held  as  a  county  court,  with 
power  to  alter  or  vary  the  districts ;  and  it  provided, 
"  that  from  and  after  the  time  mentioned  in  any  such 
orders  the  act  or  acts  under  which  such  court  is  now 
constituted,  so  far  as  the  same  relate  to  the  establish- 
ment "or  jurisdiction  or  practice  of  a  court  for  the 
recovery  of  small  debts  or  demands,  shall  be  re- 
pealed, but  not  so  as  to  revive  any  act  thereby  re- 
pealed ;"  and  the  6th  section  enacted  that  as  soon 
as  a  court  should  be  established  under  the  aforesaid 
powers,  "  every  act  of  parliament,  heretofore  passed, 
so  far  as  the  same  respectively  relate  to  or  affect  the 
jurisdiction  and  practice  of  the  court  so  established 
or  ordered  to  be  holden  as  a  county  court,  shall  be 
repealed."    By  the  1 19th  and  120th  sections,  actions 
of  replevin  are  directed  to  be  brought  without  writ 
in  the  courts  held  under  the  act,  and  the  plaints  are 
to  be  entered  in  the  court  holden  for  the  district. 
The  2  &  3  Vict.  c.  Ixxxv.  was  specified  in  Schedule 
A,  and    an   order   was  duly  made   establishing   a 
county  court  for  the   district  included  within   the 
jurisdiction  of  the  Court  of  theHonour  of  Pontefract 
as  modified  by  that  act: — Held,  in  the  absence  of 
evidence  that  any  replevins  had  ever  been  issued 
from  the  Court  Baron  of  the  Honour  of  Pontefract, 
except  in  cases  in  which  there  was  jurisdiction  to 
try  the  plaints,  that  after  the  constitution  of  the  new 
county  court  no  replevin  could  be  issued  from  the 
court  baron.     Senible — There  may  be  a  franchise  of 
granting  replevins  independently  of  the  franchise  of 
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trying  the  plaints.    Sellaimell  v.  Eastwood,  20  Law 
J.  Eep.  (n.S.)  Exch.  154;  6  Exch.  Kep.  295, 

(D)  Stannaries. 

[Amendment  Act,  18  &  19  Vict.  c.  32.] 

(E)  Eemotal  of  Causes. 

[See  Reg.  Gen.  Hil.  term,  1853,  rr.  115,  116.  and 
117,  22  Law  J.  Rep.  (n.S.)  xvi;  1  E.  &  B.  App.  xxi. 
Also  for  the  cases  title  Ceetiobari,  (A)  (a).] 


INFORMATION. 

To  obtain  a  criminal  information  the  applicant 
should  apply  to  the  Court  in  the  first  instance,  and 
before  he  has  elected  to  take  another  course  of  pro- 
ceeding. Seginav. Marshall,  24  Law  J. Rep.  (n.S.) 
Q.B.  242;  4  E.  &  B.  475. 

The  Court,  therefore,  discharged  a  rule  for  a 
criminal  information  against  a  county  court  Judge 
for  misconduct  in  his  office,  where  it  appeared,  from 
the  affidavits,  that  the  applicant  had  addressed  a 
memorial  to  the  Lord  Chancellor,  stating  the  mis- 
conduct complained  of,  and  praying  for  an  inquiry 
into  the  conduct  of  the  Judge,  though  the  Lord 
Chancellor  had  declined  to  interfere.    Ibid. 


INJUNCTION. 

[At  law,  see  stats.  15  &  16  Vict.  c.  76.  s.  262.  and 
17  &  18  Vict.  c.  125.  88.  79,  80,  81,  and  82.  And 
in  cases  of  railway  trafHc,  17  &  18  Vict,  d  31. 
B.  4.] 

(A)  Special  Injunction. 

(a)  When  granted  or  decreed. 

(1)  In  general. 

(2)  To  protect  a  Legal  Right. 

(3)  Trade  Ma/rhs. 

(4)  Nidsamces. 

(6)  When  refvaed  or  dissolved. 

(B)  To  restrain  Prooeedinqs  at  Law. 
(a)  Before  Verdict. 

(J)  To  stay  Judgment  or  Execution. 

(C)  Breach  of. 

(D)  Practice. 

(a)  Application  for  Injunction, 

(b)  Dissolvimg  the  Injvmction. 

(c)  Amendment  of  BUI. 

(d)  Costs. 


(A)  Special  Injunction. 
(a)  Whengramted. 
(1)  In  general. 
L'E,  an  officer,  retired  from  the  army,  in  conse- 
quence of  which  his  commission  became  saleable. 
Being  indebted  to  the  plaintiff  in  the  sum  of  500i, 
he  gave  him  a  letter  to  Messrs.  Cox,  army  agents, 
requesting  them  to  pay  the  balance  of  the  price  of 
his  commission  to  the  plaintiff,  who  sent  the  letter, 
with  another  of  his  own,  to  Messrs.  Cox,  requesting 
payment,  but  they  had  not  then  received  any  money. 
The  plaintiff  having  heard  that  an  ensign  had  been 


gazetted,  again  applied  for  payment,  and  he  received 
a  letter  informing  him  that  the  ensign  gazetted 
was  not  in  succession  of  L'E,  but  that  after  the 
14th  of  June,  he  might  draw  on  Messrs.  Cox  for 
408i.  10s.  lid.,  the  balance  arising  from  the  sale  of 
the  commission.  In  the  mean  time  M  S  obtained  a 
foreign  attachment  from  the  Lord  Mayor's  Court 
against  L'E  for  500/.,  due  on  a  bill  of  exchange, 
and  attached  the  monies,  &c.  of  L'E  in  the  hands 
of  Messrs.  Cox.  The  plaintiff  then  filed  this  bill, 
and  upon  an  application  for  an  injunction  to  re- 
strain Messrs.  Cox  from  parting  with  the  money, — . 
Held,  that  Messrs.  Cox  had  recognized  the  plaintiff's 
demand,  and  that  it  amounted  to  an  appropriation  of 
the  money  to  arise  from  the  sale  of  the  commission  ; 
and  an  injunction  was  granted.  L'Estra/nge  v. 
L' Estrange,  20  Law  J.  Rep.  (n.s.)  Chanc.  39  j  13 
Beav.  281. 

In  cases  of  equitable  waste  in  respect  of  oma- 
mentfil  timber,  a  court  of  equity  confines  its  pro- 
tection to  timber  proved  to  have  been  planted  or 
left  standing  for  ornament;  and  if  the  settlor  of  the 
property  has  defined  a  standard  of  beauty  or  orna- 
ment, the  Court  will  interfere  to  prevent  its  being 
impaired.  Therefore,  where  property  was  settled  by 
deed  to  the  use  of  trustees  and  successive  tenants  for 
life,  with  power  to  cut  timber  thereby  expressed  to 
be  then  standing  and  not  being  ornamental  to  the 
mansion-house  or  the  pleasure  grounds  attached 
thereto,  or  any  of  the  views  or  prospects  of  the  same, 
of  which  timber  it  was  thereby  declared  enough 
should  always  remain  to  preserve  the  beauty  of  the 
place  unimpaired,  the  Court,  on  the  motion  of  the 
tenants  for  life  in  remainder,  granted  an  injunction 
to  restrain  the  tenant  for  life  in  possession  from  cut- 
ting certain  timber  which  the  evidence  shewed  could 
not  be  cut  without  impairing  the  beauty  of  the  place 
as  it  stood  at  the  date  of  the  settlement;  but  ordered 
the  plaintiffs  to  give  security  to  the  tenant  for  life  in 
possession  for  any  loss  or  damage  which  he  might 
sustain  by  reason  of  his  being  restrained  from  com- 
pleting his  contracts  for  the  sale  of  such  timber;  and 
offered  the  latter  a  reference  to  the  Master  to  inquire 
what  timber  could  be  cut  without  impairing  the 
beauty  of  the  place  as  aforesaid.  Observations  on 
the  effect  of  acquiescence  of  co-plaintiff  in  matter 
complained  of.  Marlcer  v.  MarJcer,  20  Law  J.  Rep. 
(n.S.)  Chanc.  246;  9  Hare,  1. 

By  a  local  act  of  parliament  the  Commissioners 
thereby  appointed  were  authorized  to  construct  cer- 
tain reservoirs  and  other  works  for  supplying  the 
town  of  S  with  water,  and  to  do  all  things  necessary 
for  that  purpose;  and  to  levy  rates  for  erecting  and 
maintaining  the  works,  and  in  otherwise  carrying  the 
act  into  execution.  The  supply  of  water  being 
insufficient,  the  Commissioners  were  desirous  of 
extending  their  works: — Held,  that  they  were  not 
justified  in  applying  the  monies  so  raised  in  defraying 
the  expenses  of  an  application  to  parliament  for 
another  act  to  extend  their  powers ;  and  an  injunc- 
tion was  granted  to  restrain  them  from  so  doing. 
The  Attorney  General  v.  Andrews,  20  Law  J.  Rep. 
(n.S.)  Chanc.  467. 

The  plaintiff,  by  virtue  of  a  grant  from  the  Crown, 
made  36  Hen.  8.,  claimed,  as  lord  of  the  man  or  of  C, 
to  be  entitled  to  the  beach  or  shore  of  the  sea  be- 
tween high  and  low  water  mark.  The  defendants, 
the  surveyors  of  highways,  took  the  stones  to  mend 
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the  highway  of  the  parish.  Upon  a  bill  filed  by  the 
plaintiff  against  them,  the  defendants  put  in  their 
answer,  denying  the  right  claimed  by  the  plaintiff, 
and  insisting  upon  their  right  to  take  the  stones  by 
custom,  and  also  by  prescription,  and  also  under  the 
Highways  Act,  5  &  6  Will.  4.  u.  50;  and  upon  a 
motion  to  dissolve  the  injunction  obtained  by  the 
plaintiff, — Held,  that  the  rights  claimed  by  the 
plaintiff  were  legal,  and  must  be  decided  by  an 
action;  that  the  Court  must  contiider  which  of  the 
two  parties  was  likely  to  sustain  most  injury;  that, 
notwithstanding  the  want  of  distinct  evidence  respect- 
ing injury,  the  Court,  to  prevent  a  possible  mischief, 
would  grant  an  injunction,  and  give  the  plaintiff 
leave  to  bring  an  action,  but  it  refused  to  say  that  he 
must  do  so.  Clowes  v.  BecJc,  20  Law  J.  Rep.  (n.s.) 
Chanc.  505;  13  Beav.  347- 

Bill  filed  by  certain  shareholders  in  the  Oxford, 
AVorcester  and  Wolverhampton  Railway  Company 
to  restrain  the  directors  from  applying  the  funds  of 
the  company  in  carrying  out  an  agreement  entered 
into  by  the  directors  with  the  London  and  North- 
western Railway  Company  under  which  a  narrovi^- 
gauge  rail  was  to  be  laid  down,  and  the  line  when 
completed  to  be  worked  by  the  North-Weatern 
Company.  The  Court  was  of  opinion  that  the 
agreement  was  invalid,  for  although  the  directors  had 
power  under  their  act  of  parliament  to  lay  down 
narrow-gauge  rails,  they  had  no  power  to  allow  the 
line  to  be  worked  by  another  company.  A  case  was, 
however,  directed  to  try  the  validity  of  the  agree- 
ment at  law.  An  injunction  was  granted  in  the 
mean  time  on  the  ground  that  irreparable  injury 
would  be  done  if  the  money  of  the  company  were 
expended  in  laying  down  rails  in  pursuiince  of  an 
invalid  agreement.  Bcman  v.  Ruford,  20  Law  J. 
Rep.  (KB.)  Chanc.  537;  1  Sim.  N.S.  550. 

Upon  the  plaintiffs  entering  into  the  usual  under- 
taking to  bring  actions  against  the  defendants,  an  in- 
junction was  granted  to  restrain  foreign  owners  of 
foreign  vessels  whilst  in  this  country  from  infringing 
a  patent  within  the  limits  of  the  grant,  unless  and 
until  they  obtained  proper  licences  from  the  owners 
of  the  patent,  where  the  invalidity  of  the  patent  had 
been  hond  fide  twice  unsuccessfully  contested  at  lavp 
in  an  action  brought  by  the  patentee,  and  once  in  an 
action,  against  him  and  the  assignees  of  the  patent, 
under  a  writ  of  sci.  fa.  to  repeal  the  grant  of  the 
letters  patent.  Ccddivcll  v.  Van  VHssengen,  Same 
V.  Verhech,  Same  v.  Jiolfe,  21  Law  .J.  Rep.  (n.s.) 
Ch;inc.97;  9  Hare,  415. 

A  party  who  has  a  secret  in  a  trade  and  employs 
persons  under  contract  express  or  implied,  or  under 
a  duty  express  orimplied,  can  restrain  by  injunction 
such  of  those  persons  as  have  gained  a  knowledge  of 
the  secret  from  setting  it  up  against  the  employer. 
Morison  v.  Moat,  21  Law  J.  Rep.  (n.s.)  Chanc. 
248:  affirming  20  Law  J.  Rep.  (n.s.)  Chanc.  513  ; 
9  Hare,  241. 

Mdlle.  J  W  agreed  in  writing  with  L  that,  for 
certain  considerations  therein  expressed,  she  wouM 
sing  and  perform  at  his  theatre  for  a  specified  period; 
and  that,  during  her  engagement  with  L,  she  would 
not  sing  elsewhere  without  his  licence  in  writing. 
Afterwards,  J  W  contracted  with  G  to  sing  and  per- 
form at  his  theatre  during  the  period  specified  in  her 
engagement  with  L,  Upon  bill  by  L  praying  simply 
that  J  W  might  be  restrained  from  singing  and  per- 


forming elsewhere  than  at  his  theatre  during  the 
period  specified,  the  Court  granted  an  injunction 
accordingly,  Lumley  v.  Wa.gner,  21  Law  J.  Rep. 
(n.s.)  Chanc.  898 ;  1  De  Gex,  M.  &  G.  604;  5  De 
Gex  &  Sm.  485. 

Where  a  contract  contains  covenants  to  do  certain 
acts,  and  also  to  abstain  from  doing  certain  other 
acts,  the  Court  has  jurisdiction  to  restrain  the  breach 
of  the  negative  covenants,  though  there  may  be  no 
jurisdiction  to  specifically  perform  the  affirmative 
covenants — Kemhle  v.  Kean  (6  Sim.  333)  and  Kiien- 
herley  v.  Jennings  (6  Sim.  340:  S.c.  5  Law  J.  Hep. 
(n.s.)  Chanc.  115)  disapproved  of.     Ibid. 

But  in  such  cases  the  Court  will  decline  to  inter- 
fere where  the  jurisdiction  cannot  be  beneficially 
exercised,  as  in  Collins  v.  Plumh  (IG  Vea,  454),  or- 
where  its  exercise  would  work  injustice,  as  in  a  case 
where  the  consideration  for  tlie  negative  covenant  of 
the  one  party  is  the  affrrrtiative  covenant  of  the 
other  party,  which  latter  the  Court  cannot  specifi- 
cally perform_MZ^3  v.  Croll  (2  Phill.  60:  s.c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  444  )     Ibid. 

In  a  suit  for  the  administraLion  of  the  estate  of  a 
testator  domiciled  in  England,  and  having  real  and 
personal  estate  both  in  England  and  Scotland,. an 
injunction  will  be  granted,  after  a  decree,  to  restrain 
a  Scotch  corporation  having  large  real  estates  in 
England  from  continuing  proceedings  in  the  Court 
of  Session,  in  Scotland,  to  obtain  payment  of  a  debt 
which  the  company  claimed  against  the  testator  as 
their  agent;  and  that,  though  by  the  articles  of  part- 
nership the  company  were  entitled  to  a  preferable 
lien  upon  the  shares  of  the  testator  in  the  company. 
Maclaren  v.  Stainton,  22  Law  J.  Rep.  (n.s.)  Chanc. 
274;  IG  Beav.  279. 

Service  of  the  notice  of  motion  at  the  ofHce  in 
London  is,  for  the  purposes  of  the  corporation,  a 
good  service,  where  it  is  admitted  that  at  the  head 
office  in  Scotland  the  corporation  had  notice.  Ibid. 
A  company  was  empowered  by  act  of  parliament 
to  make  and  maintain  a  canal;  the  act  provided  that 
it  should  be  lawful  for  the  owners  of  lands  within 
the  distance  of  twenty  yards  from  the  canal  to  make 
a  communication  by  pipes,  &c.  between  the  water 
therein  and  any  steam-engine,  and  to  draw  such 
quantities  as  should  be  sufficient  to  supply  the  engine 
with  cold  water,  for  the  sole  purpose  of  condensing 
steam  used  for  working  such  steam-engine,  and  for 
no  other  25urpose;  and  power  was  given  to  the  Com- 
missioners under  the  act  to  finally  settle  any  dispute. 
The  defendants,  who  were  owners  of  two  mills,  used 
the  water  from  1830  to  1847  for  generating  as  well 
as  condensing  steam  in  their  engines,  and  upon  an 
action  by  the  company  for  an  infringement  of  the 
act,  they  recovered  Is.  damages.  A  bill  was  then 
filed  by  the  company  to  restrain  the  mitlownersfrom 
continuing  to  use  the  water  as  before: — Held,  as  to 
the  first  mill,  that  the  company  could  not  restrain 
the  defendants  from  using  the  water  as  they  had  en- 
couraged its  construction;  but  that  as  to  the  second 
mill,  it  was  evident  that  the  company  intended  to 
compel  an  adherence  to  the  act,  and  an  injunction 
was  granted  to  restrain  the  defendants  from  taking 
any  water  from  the  canal  other  than  for  condensing 
steam,  except  by  licence  of  the  plaintifi^s,  and  from 
taking  water  for  making  sory  (a  preparation  of  flour 
and  water,  used  for  stiffening  coLton)  and  cleansing 
the  boiler,  except  as  aforebaid,  in  tither  of  the  mills; 


INJUNCTION;  (A)  Special  Injunction. 


3-19 


and  as  the  suit  succeeded  as  tq  the  new  mill,  and 
failed  as  to  the  old  mill,  no  costs  were  given  on  either 
side.  TJie  Rochdale  Canal  Co.  v.  King,  22  Law  J. 
Kep.  (n.s.)  Chanc.  604;  16  Beav.  630. 

Although  an  injunction  ex  parte  will  not  be  granted 
to  stay  waste,  yet  an  interim  order  will  be  given  with 
leave  to  discharge  it,  where  the  object  of  the  appli- 
cation is  to  preserve  property  during  litigation. 
Anwyl  v.  Owens,  22  Law  J.  Rep.  (n.s.)  Chanc.  995. 

An  old  woman  was  induced,  without  consideration, 
to  transfer  her  stock  into  the  name  of  another,  who, 
by  his  answer,  swore  that  there  had  been  a  gift  of  it 
to  him  subject  to  a  trust  for  the  transferor  for  life. 
An  injunction  to  restrain  the  transfer  and  receipt  of 
the  dividends  was  continued.  Custance  v.  Cunnmgr 
Jiam,  13  Beav.  363. 

A  contract  was  entered  into  between  a  canal  com- 
pany and  the  plaintiffs,  the  owners  of  paper  mills,  as 
to  the  mode  of  enjoyment  of  the  waters  by  which 
both  were  supplied.  The  company  did  acts  in  viola- 
tion of  the  contract : — Held,  that  it  was  no  answer 
upon  a  bill  for  a  perpetual  injunction,  to  say  that  the 
acts  proposed  would  not  be  injurious,  or  even  to 
prove  that  they  were  beneficial  to  the  plaintiffs;  and 
the  Court,  although  no  evidence  was  given  of  any 
actual  damage  done,  made  a  decree  for  a  perpetual 
injunction.  Dickenson  v.  the  Grand  Junction  Canal 
Co.,  15  Beav.  260. 

On  the  principle  of  protecting  property  pending 
litigation,  the  Court  will,  in  a  suit  to  impeach  a  con- 
veyance of  an  advowson,  restrain  the  institution  of  a 
clerk,  even  as  against  a  defendant  claiming  to  be  a 
purchaser  for  valuable  consideration  without  notice 
uiider  it.     Greenslade  v.  Dare,  17  Beav.  502. 

The  Court  will  restrain  a  tenant  from  pulling 
down  a  house  and  building  another  which  the  land- 
lord objects  to.    Smyth  v.  Carter,  18  Beav.  78. 

Upon  the  purchase  of  a  steam  vessel,  it  was  agreed 
among  the  purchasers  that  two  of  them  should  be 
the  ship's  husbands,  and  should  not  be  removed  ex- 
cept on  certain  grounds  specified  in  the  agreement. 
The  ship'3  husbands  thus  appointed  obtained  a 
charter-party  for  her,  and  they  privately  stipulated 
for  a  weekly  payment  by  way  of  commission  for 
,  themselves,  in  addition  to  the  weekly  sum  payable 
by  the  terms  of  the  charter-party.  In  the  month  of 
May  following,  the  captain,  who  was  ^  part  owner, 
had  a  conversation  with  a  clerk  of  the  charterers,  in 
which  an  observation  of  the  latter  led  him  to  suspect 
that  there  was  some  underhand  bargain,  but  the 
subsequent  part  of  the  convereation  removed  the 
suspicion.  In  October  he  acquired  correct  know- 
ledge of  what  had  been  done,  and  together  with  the 
other  part  owners,  except  the  ship's  husbands,  gave 
the  ship's  husbands  notice  of  dismissal.  The  ship's 
husbands  denied  the  right  to  dismiss  them,  and  they 
possessed  themselves  of  some  of  the  machinery 
of  the  ship,  which  was  at  the  engineers  for  repairs. 
The  other  part  owners,  therefore,  filed  their  bill  and 
moved  for  an  injunction  to  restrain  the  ship's  hus- 
bands from  interfering  with  her  sailing  by  detention 
of  the  machinery,  and  for  a  receiver  of  the  machi- 
nery : — Held,  that  the  application  was  not  too  late; 
and  on  its  appearing  that  a  decree  of  possession 
could  not  be  obtained  in  the  Court  of  Admiralty  by 
reason  of  the  plaintiffs  being  in  possession  of  the 
liull,  or,  at  all  events,  could  not  be  obtained  in  time 
to  enable  the  vessel  to  fulfil  her  engagement, — held, 


that  the  Court  of  Chancery  had  jurisdiction  upon 
motion  to  appoint  a  receiver  of  the  machinery,  and 
to  direct  possession  of  it  to  be  delivered  to  him,  and 
an  order  was  made  accordingly,  the  captain  being 
appointed  receiver  ad  interim.  Brenan  v.  Preston, 
2  De  Gex,  M.  &  G.  813. 

When  under  an  agreement  containing  mutual 
grants  the  plaintiffs  had  been  put  in  possession  of 
what  was  granted  to  them,  and  enjoyed  it  for  several 
years,  while  the  deferidants  took  no  steps  to  require 
the  performance  of  the  stipulation  for  their  benefit, 
but  allowed  the  time  to  expire  within  which  it 
should  have  been  performed,  the  Court  granted  an 
injunction  to  restrain  the  defendants  from  disturbing 
the  plaintiffs'  enjoyment.  The  Great  Northern  Bail. 
Co.  v.the  Zamcashire  and  Yorkshire  Sail.  Co.,  1  Sm. 
&  G.  81. 

Bill  by  one  of  the  next-of-kin  against  the  execu- 
tors and  one  of  the  legatees  in  a  will  fraudulently 
obtained  by  them  from  a  person  of  unsound  mind, 
praying  for  an  account,  and  for  an  injunction  and 
receiver  pending  a  suit  in  the  Ecclesiastical  Court  to 
recall  the  probate :  —  Held  maintainable  in  this 
court,  and  demurrer  for  want  of  equity  overruled. 
Dimes  v.  Steinberg,  2  Sm.  &  G.  75. 

A  railway  company  having  acquired  a  legal  right 
to  and  possession  of  land,  and  constructed  their 
railway  over  the  same  under  the  provisions  of  their 
act,  another  rail  way  company,to  whom  the  legislature 
had  given  power  to  purchase  the  same  land  for  the 
purpose  of  their  undertaking,  was  restrained  by 
injunction  from  exercising  such  power  pending  the 
trial  of  the  legal  question  of  the  effect  of  such  con- 
flicting powers.  The  Manchester,  Sheffield  and 
Zincolnshire  Sail.  Co.  v.  the  Great  Northern  Sail. 
Co.,  9  Hare,  284. 

As  to  the  effect  of  two  acts  of  parliament  con- 
ferring on  different  companies  the  right  of  pur- 
chasing compulsorily  according  to  the  provisions  of 
the  Lands  Clauses  Consolidation  Act  the  same  plot 
of  land — quaere.  .  Ibid. 

An  agreement  that  a  certain  judgment  debt  and 
interest  thereon  should  be  paid  to  the  plaintiff  out 
of  any  monies  which  might  be  recovered  by  the 
defendant  in  respect  of  certain  claims  which  he  had 
against  third  parties: — Held,  to  create  a  valid  equit- 
able charge  upon  these  monies  when  recovered. 
Eiccard  v.  Prichard,  1  Kay  &  J.  277. 

The  defendant  having  recovered  the  monies  so 
due  to  him  in  an  action,  and  the  same  having  been 
paid  into  the  Court  of  Common  Pleas,  the  Court  of 
Chancery,  in  a  suit  by  the  judgment  creditor  to 
establish  his  equitable  charge  on  the  fund,  granted 
an  injunction  to  restrain  the  defendant  from  re- 
ceiving it  until  he  should  have  paid  the  judgment 
debt  and  interest,  and  the  costs  of  the  suit.     Ibid. 

Where  the  defendant  had  obstructed  the  passage 
of  smoke  from  flues  used  by  the  plaintiffs  for  several 
years,  but  their  right  to  which  was  doubtful,  by 
placing  tiles  upon  the  top  of  the  chimney-pots,  a 
mandatory  injunction  was  granted  upon  interlocutory 
motion  to  compel  him  to  remove  the  tiles.  Hervey 
V.  Smith,  1  Kay  &  J.  389. 

Certain  music  publishers  having  adapted  original 
words  to  an  old  American  air,  which  was  re- 
arranged, gave  to  the  song  so  composed  the  name  of 
'Minnie,'  and  procured  it  to  be  sung  by  Madame 
Anna  Thillon,  a   popular  singer,   at  M.  JuUien's 
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concerts  in  London,  and  when  it  had  by  that  means 
become  a  favourite  song,  they  published  it  with  a 
title-page  containing  a  picture  of  the  singer  who  had 
brought  the  song  into  notice,  and  the  words  "Minnie, 
Bung  by  Madame  Anna  Thillon  and  Miss  Dolby  at 
Jullien's  Concerts,  written  by  George  Linley,"  &c, 
— Held,  that  the  publishers  by  these  means  had 
obtained  a  right  of  property  in  that  name  and 
description  of  their  song,  which  a  Court  of  equity 
would  restrain  any  person  from  infringing,  diofppell 
V.  Sfieard,  2  Kay  &  J.  117. 

Another  music  publisher  subsequently  published 
the  same  melody  with  different  words,  and  upon  the 
title-page  they  placed  a  similar  portrait  of  Madame 
Anna  Thillon,  with  the  words  "  Minnie  Dale,  sung 
at  Jullien's  Concerts  (and  always  encored)  by 
Madame  Anna  Thillon,  the  music  composed  by 
H .  S.  Thompson,"  this  song  having  never  in  truth 
been  sung  by  Madame  Anna  Thillon  at  Jullien's 
Concerts: — Held,  that  this  was  a  palpable  attempt 
to  induce  the  public  to  believe  that  the  song  so 
published  was  the  same  as  that  of  the  first  pub- 
lishers, and  at  their  suit  an  injunction  was  granted  on 
interlocutory  application  to  restrain  this  or  any 
other  similar  infringement  of  their  right  to  the  name 
and  description  of  their  song.     Ibid. 

Semile — That  such  a  suit  should  be  instituted 
without  delay  afler  discovering  the  infringement. 
Ibid. 

(2)  To  protect  a  Legal  Sight. 

The  plaintiff  was  in  the  enjoyment  of  ancient 
lights.  There  had  been  a  building  adjoining  his  with 
a  wall  alleged  to  have  been  12  feet  high,  and  not 
interfering  with  his  light.  The  defendant  was  about 
10  pull  down  the  ruins  of  this  wall  and  rebuild  it 
30  feet  high,  which  he  alleged  was  the  original 
height.  The  plaintiff's  evidence  as  to  the  original 
height  was  more  precise  than  the  defendant's.  The 
defendant  said  he  never  intended  to  build  beyond 
the  original  height.  The  plaintiff  proved  that  he 
threatened  to  build  much  beyond  the  12  feet.  An 
injunction  had  been  obtained,  and  the  defendant 
never  moved  to  dissolve  it.  At  the  hearing  a  decree 
for  a  perpetual  injunction  was  granted  without  re- 
quiring the  plaintiff  to  try  his  right  at  law.  Potts  v. 
Levy,  2  Drew,  272. 

(3)  Trade  Maries. 

In  an  alleged  infringement  of  a  right  to  trade 
marks,  the  Court  must  ascertain  whether  the  resem- 
blances and  the  differences  are  such  as  naturally 
arise  from  the  necessity  of  the  case,  or  whether,  on 
the  other  hand,  the  differences  are  simply  colourable, 
and  the  resemblances  such  as  are  obviously  intended 
to  deceive  the  purchaser.  Taylor  v.  Taylor,  23 
Law  J.  Rep.  (n.s.)  Chanc.  25S. 

The  Court  will  restrain  the  imitation  for  the  pur- 
poses of  sale  of  a  trade  mark  where  such  imitation 
may  be  used  for  fraudulent  purposes,  notwithstand- 
ing that  there  may  be  no  proof  of  any  actual  injury 
suffered  by  the  plaintiff.  Farina  v.  SilverlocJc,  24 
Law  J.  Kep.  (n.s.)  Chanc.  632;  1  Kay  &  J.  509, 
varied  on  appeal. 

It  is  not  necessary  to  shew  that  the  imitation  of 
the  trade  mark  was  made  or  sold  with  the  intention 
of  committing  fraud,  or  that  any  fraudulent  use  has 
been  made  of  it.     If  the  defendant  puts  it  in  the 


power  of  other  persons  to  commit  a  fraud,  that  alone 
is  a  sufficient  ground  for  restraining  him,  without 
waiting  till  the  whole  fraud  has  been  brought  to  a 
completion.     Ibid. 

The  plaintiff,  Thomas  Holloway,  sold  a  medicine 
as  "  HoUoway's  Pills."  The  defendant,  Henry 
Holloway,  commenced  selling  pills  as  "  H.  Hol- 
loway's  Pills,"  but  in  boxes,  &c.  similar  to  the 
plaintiff's,  and  with  a  view  of  passing  off  his  pills  as 
the  plaintiff's.  He  was  restrained  by  injunction. 
holloway  V.  Holloway,  1 3  Beav.  209. 

In  cases  of  alleged  colourable  imitations  of  trade 
marks,  the  Court  has  not  to  consider  whether  manu- 
facturers could  distinguish  between  the  articles,  but 
whether  the  public  would  probably  be  deceived  by 
the  alleged  spurious  imitation.  Shrimpton  v.  Laight, 
18  Beav.  164. 

The  plaintiffs,  who  represented  the  original  pa- 
tentees of  an  article,  the  patent  for  the  manufacture 
of  which  had  expired,  continued  to  use  labels  on 
their  goods  printed  from  the  original  blocks  belong- 
ing to  the  patentees,  on  which  labels  the  goods  were 
described  as  patented.  The  defendants  adopted 
and  issued  labels  closely  resembling  those  of  the 
plaintiffs ;  and  under  such  circumstances,  although 
the  description  of  the  plaintiffs'  goods  on  their  labels 
as  being  patented  had  ceased  to  be  strictly  true,  the 
Court  granted  an  injunction  restraining  the  defen- 
dants from  using  labels  bearing  an  inscription  ap- 
pearing to  designate  the  goods  contained  therein  as 
being  manufactured  by  the  plaintiffs.  Edlesten  v. 
Vick,  11  Hare,  78. 

(4)  Nmsamces. 

A  was  entitled  to  a,  house  and  pleasure-grounds 
in  the  country.  B  purchased  a  piece  of  land,  about 
an  acre  in  extent,  situated  at  a  distance  of  less  than 
100  yards  from  A's  house,  and  commenced  burning 
bricks  made  of  the  clay  taken  from  the  ground  so 
purchased; — Held,  that  A  was  entitled  to  an  in- 
junction to  restrain  B  from  continuing  to  bum 
bricks.  Walter  v.  Selfe,  20  Law  J.  Rep.  (n.s.) 
Chanc.  483;  4  De  Gex  &  Sm.  315. 

The  plaintiff,  in  the  year  1817,  became  the  lessee 
of  a  dwelling-house,  which  formerly  constituted  part 
of  a  large  mansion,  the  other  part  of  which  was  also 
occupied  as  a  dwelling-house  till  the  year  1848, 
when  it  was  purchased  on  behalf  of  a  Roman 
Catholic  community,  who  converted  the  lower  rooms 
into  a  chapel,  and  erected  a  bell  at  the  top  of  the 
house,  which  bell  was  rung  at  various  times  every 
day,  commencing  at  five  o'clock  in  the  morning. 
Subsequently  a  chapel  capable  of  containing  400 
persons  was  built  in  front  of  the  house  so  adjoining 
to  the  plaintiff's  house,  and  a  belfry  was  erected 
containing  six  large-sized  bells.  These  bells  were 
also  rung  very  frequently.  The  plaintiff  brought  an 
action  against  the  defendant,  who  was  priest  of  this 
Roman  Catholic  chapel,  on  the  ground  that  the  bells 
were  a  nuisance,  and  recovered  40j.  damages.  The 
bells  were  afterwards  rung  only  on  Sundays  for  five 
periods  of  five  minutes  each.     The  plaintiff  filed  his 

bill  for  an  injunction  to  restrain  the  ringing: Held, 

upon  demurrer  for  want  of  equity,  that  a  bill  might 
be  filed  by  an  individual  alleging  a  private  nuisance, 
although  the  nuisance  might  at  the  same  time  be 
public.  SoltoM  V.  De  Held,  21  Law  J.  Rep.  (n.s.) 
Chanc.  153;  2  Sim,  N.S.  133. 
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Held,  also,  that  the  plaintiff,  having  brought  his 
action  for  damages  in  respect  of  the  ringing  of  bells, 
though  to  a  greater  extent  than  was  subsequently 
practised,  need  not  commence  a  fresh  action  far 
every  modified  form  of  bell-ringing;  but  that  if,  the 
plaintiff  had  not  obtained  a  verdict  at  law,  that  was 
no  ground  of  demurrer  to  a  bill  for  an  injunction. 
The  demurrer  was  therefore  overruled.     Ibid. 

The  demurrer  being  overruled,  the  plaintiff  moved 
for  an  injunction  to  restrain  the  ringing  of  these  bells, 
which  was  granted  so  far  as  they  occasioned  an 
annoyance  to  the  plaintiff  or  his  family.     Ibid. 

Injunction  granted  before  a  trial  at  law  to  restrain 
the  burning  of  bricks,  not  then  already  burning  in 
clamp,  on  ground  within  sixty  yards  from  the  plain- 
tiffs' houses,  and  from  continuing,  after  a  certain 
day,  to  burn  such  as  were  then  burning,  upon 
evidence  of  ill  consequences  suffered  by  some  of  the 
plaintiffs  and  their  families  from  the  noxious  effects 
of  the  operation,  the  plaintiffs  undertaking  to  pro- 
ceed with  the  action  at  the  assizes  about  to  take 
place,  and  to  abide  any  order  the  Court  might  make 
as  to  damages  to  the  defendant.  Pollock  v.  Lester, 
11  Hare,  266. 

A  railway  company  became,  by  conveyance  from 
a  canal  company,  the  owner  of  a  canal,  with  lands 
acquired  from  several  owners,  for  the  formation  of  a 
reservoir  from  which  to  supply  water  to  the  canal, 
the  rights  of  fishing  and  sporting  over  the  reservoir, 
and  for  no  other  purpose,  being  reserved  to  the 
former  owners.  The  company  projected  and  had  a 
regatta  with  aquatic  sports  on  the  reservoir;  they 
ran  cheap  trains  and  thereby  congregated  a  large 
concourse  of  persons  who  trespassed  on  the  park 
surrounding  the  mansion-house  of  a  lady,  and 
adjoining  the  reservoir,  and  injured  her  right  of  fish- 
ing and  sporting  over  the  greater  part  of  the  reser- 
voir. Notwithstanding  the  remonstrance  of  the  lady, 
the  company  announced  a  second  regatta.  Upon 
motion  on  behalf  of  the  lady  in  a  suit  by  her  against 
the  company,  the  latter  undertaking  not  to  hold 
another  regatta  for  a  limited  period,  the  Court  per- 
mitted the  plaintiff  to  try  her  right  at  law  against 
the  company.  On  a  trial  at  law,  the  jury  not  agree- 
ing, were  discharged ;  but  on  a  second  trial,  a  verdict 
was  given  for  the  plaintiff,  with  nominal  damages. 
Their  undertaking  having  expired,  the  company 
announced  another  regatta  on  the  reservoir.  The 
plaintiff  again  moved  for  an  injunction : — Held,  that 
the  regatta  was  a  nuisance  to  the  plaintiff's  property, 
and  an  injunction  was  granted  to  restrain  them  from 
holding  the  regatta;  and  the  Court  directed  an  issue 
to  try  whether  the  company  could  use  the  reservoir 
for  any  other  purpose  than  to  supply  their  canal 
with  water.  Bostoch  v.  the  North  Staffordshire  Rail. 
Oo.,  3  De  Gex  &  Sm.  584. 

Whether,  where  land  has  been  obtained  by  act  of 
parliament  expressly  for  one  purpose,  it  can  be  used 
for  any  other  purposes quare.     Ibid. 

A  bill  was  filed  by  a  single  parishioner  against 
some  of  the  churchwardens  of  the  parish,  alleging  an 
intention  on  the  part  of  the  defendants  to  execute 
works  in  the  church  which  would  be  injurious  to 
himself,  and  praying  an  injunction.  The  plaintiff 
did  not  allege  any  right  of  property  in  a  particular 
pew,  but  did  allege  that  he  was  a  parishioner,  and 
that  he  was  in  th«  habit  of  attending  divine  service 
in  the  parish  church.     QaiBre — whether  this  is  a 


private  nuisance,  and  whether  such  a  bill  can  be 
sustained  by  a  single  parishioner  against  the  church- 
wardens. Woodman  v.  Robinson,  2  Sim.  N.S.  204. 
A  bill  was  filed  by  a  married  woman  in  respect 
of  her  separate  property,  alleging  a  nuisance  by 
reason  of  a  noisy  trade,  which  destroyed  her  rest  and 
depreciated  the  value  of  her  property.  The  evidence 
as  to  the  nuisance  was  conflicting,  and  no  action  had 

been  brought: Held,  that  the  nuisance,  if  there 

was  one,  was  not  irremediable,  but  capable  of  com- 
pensation by  damages,  and  there  could  be  no  injunc- 
tion till  the  right  was  established  at  law.  And 
temble,  that  in  respect  of  the  mere  personal  nuisance 
the  wife  could  not  sue  alone;  and  that  as  to  mere 
depreciation  other  property,  she  could  not  maintain 
a  bill,  as  that  would  not  amount  to  nuisance.  WIdte 
v.  Cohen,  1  Drew.  312. 

(5)  When  refused  or  dissolved. 

The  plaintiff  alleging  a  title  to  a  piece  of  land, 
moved  to  restrain  a  railway  company  from  taking 
possession  of  the  land  which  they  had  given  no 
notice  to  the  plaintiff  to  take,  and  for  which  they 
had  offered  him  no  compensation.  The  company 
set  up  an  adverse  title  to  the  land,  which  they 
had  purchased  from  a  third  party,  and  paid  for :— . 
Held,  that  where  a  mere  question  of  title  was  in 
dispute,  and  where  it  was  not  shewn  that  the  plaintiff 
might  not  obtain  by  action  of  ejectment  all  that  he 
was  entitled  to,  a  bill  filed  on  that  footing  alone 
would  not  entitle  the  plaintiff  to  an  injunction. 
Webster  v.  the  Sonth-Eastem  Rail.  Co.,  20  Law  J. 
Rep.  (H.S.)  Chanc.  194;  1  Sim.  N.S.  272. 

A  Scotchman,  who  was  resident  and  carried  on 
trade  in  England,  became  bankrupt  here,  and  sub- 
sequently succeeded  to  real  estate  in  Scotland.  The 
assignees  under  the  bankruptcy  possessed  themselves 
of  this  real  estate,  as  part  of  the  estate  to  be  admi- 
nistered under  the  bankruptcy,  and  they  perfected 
their  title  according  to  the  rules  of  the  Scotch  law. 
Mr.  R,  who  alleged  himself  to  be  a  creditor  of  the 
bankrupt,  commenced  an  action  in  the  Court  of 
Session  in  Scotland  against  him,  which  was  dropped, 
and  another  was  brought  against  the  assignees  for 
the  recovery  of  a  dividend  upon  his  claim,  equal  to 
the  dividend  paid  and  to  be  paid  to  the  creditors 
under  the  bankruptcy,  and  in  the  latter  action 
arrested  the  rents  of  the  real  estates  in  Scotland  of 
which  the  assignees  had  so  possessed  themselves  so 
as  to  prevent  them  from  dealing  with  that  property. 
The  assignees  filed  a  bill  against  R  for  an  injunction 
to  restrain  him  from  proceeding  with  the  action  in 
the  Court  of  Session : — Held,  overruling  the  decision 
of  the  Court  below  (where  the  injunction  had  been 
granted  on  the  ground  that  the  Court  had  jurisdic- 
tion to  restrain  the  proceedings),  that  the  injunction 
could  not  be  sustained.  Pennell  v.  Roy,  22  Law  J. 
Rep.  (N.S.)  Chanc.  409;  3  De  Gex,  M.  &  G.  12G. 

Upon  motion  for  an  injunction  to  restrain  a  rail- 
way company  from  entering  into  an  agreement 
which  would  prevent  them  from  carrying  out  a 
contract  previously  entered  into  with  the  plaintiffs' 
company,  the  Court  refused  the  injunction,  upon  the 
ground  that  there  was  a  reasonable  doubt  as  to  the 
validity  of  the  original  contract,  and  that  less  incon- 
venience would  be  caused  to  the  plaintiffs  by  refus- 
ing the  injunction  than  to  the  defendants  by  granting 
it.    The  Shrewsbury  and  Chester  Rail.  Co.  v.  the 
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Shrewsbury  and  Sirmingham  Rail.  Co.,  20  Law  J. 
Rep.  (n.s.)  Chanc.  574;  1  Sim.  N.S.  410. 

The  defendants  were  mill-owners  on  the  banks  of 
a  canal  ;  and  having  used  the  water  of  the  canal  for 
generating  as  well  as  condensing  steam  in  their  steam- 
engine,  the  canal  company  brought  an  action  against 
them,  on  the  ground  that  the  defendants  had  no 
power  under  the  Canal  Act  to  use  the  water  for  any 
other  purpose  than  that  of  condensing  steam.  When 
the  action  was  tried,  the  plaintiffs  recovered  only  Is. 
damages.  The  defendants  threatened  to  continue 
using  the  water  as  before,  and  the  plaintitfs  moved 
for  an  injunction  to  restrain  them  : — Held,  that  the 
plaintiffs  having  once  established  their  right  at  law, 
it  was  not  necessary  for  them,  although  nominal 
damages  only  were  recovered,  to  bring  further  actions ; 
but  the  injunction  was  refused,  on  the  ground  that 
the  plaintiffs  had  acquiesced  for  many  years  in  the 
conduct  pursued  by  the  defendants.  The  Rochdale 
Canal  Co.  v.  King,  20  Law  J.  Bep.  (n.s.)  Chanc. 
675;  2  Sim.  N.S.  78. 

The  plaintiff  had  occupied  for  many  years  a 
manufactory  for  worsted  spinning  on  a  stream,  and 
claimed  a  right  of  having  the  water  come  to  his 
works  in  a  pure  state.  The  defendant  erected  dye- 
works  on  the  same  stream,  by  which  the  water  was 
polluted.  The  plaintiff  brought  an  action  against 
the  defendant  and  recovered  a  farthing  damages, 
and  now  applied  for  an  injunction  to  restrain  the  de- 
fendant from  a  continuous  infringement  of  his  rights : 
— Held,  that  a  person  may  by  long  user  acquire  a 
right  to  the  water  of  a  stream  free  from  pollution, 
though  he  may  have  no  proprietorship  in  the  stream, 
and  may  acquire  a  right  to  pour  polluted  matter  into 
a  stream  as  against  all  new  comers :  that  a  person 
having  established  his  right  at  law  is  not,  as  a  matter 
of  course,  entitled  to  an  injunction,  particularly 
where  the  injunction  would  not  restore  the  plaintiff 
to  the  right  he  has  established,  and  where  the  act 
complained  of  may  be  compensated  by  pecuniary 
damages ;  that  in  this  case  the  evidence  proved  that, 
owing  to  the  increase  of  polluting  matter  poured 
into  the  stream  from  other  sources  than  that  of  the 
defendant's  works,  the  plaintiff  never  could  be  re- 
instated in  his  original  rights :  that  the  damage  might 
be  compensated  by  money ;  and  that  the  plaintiff  had 
been  guilty  of  such  an  amount  of  acquiescence  as 
would  disentitle  him  to  an  injunction.  Injunction 
refused.  Wood  v.  Sutcliffe,  21  Law  J.  Bep.  (n.b.) 
Chanc.  253;  2  Sim.  N.S.  163. 

Where  a  vendor  has  executed  a  legal  assignment 
of  property  to  a  purchaser,  the  Court  of  Chancery 
will  not,  on  the  application  of  the  latter,  interfere  by 
injunction,  to  restrain  the  former  from  illegally  dis- 
training upon  the  tenants  of  the  property  assigned, 
for  alleged  arrears  of  rent  accrued  since  the  assign- 
ment. Drake  ^•.  West,  22  Law  J.  Rep.  (n.s.) 
Chanc.  375. 

A  trader  manufactured  a  particular  article  which 
he  denominated  "Burgess's  essence  of  anchovies." 
His  son  manufactured  the  same  article,  and  sold  it 
under  the  same  designation.  The  father  moved  for 
an  injunction  ;  but  the  Court  held,  that  the  father 
had  not  acquired  such  an  exclusive  right  in  the  use 
of  the  name  or  title  as  to  prevent  the  use  of  it,  with- 
out fraud,  by  the  son,  and  therefore,  refused  the  mo- 
tion, with  costs,  affirming  the  decision  of  one  of  the 
Vice  Chancellors.     Burgess  v.  Burgess,  22  Law  J. 


Rep.  (n.s.)  Chanc.  675;  3  De  Gex,  M.  &  G. 
896. 

The  Inclosure  Commissioners,  under  the  General 
Inclosure  Act,  8  &  9  Vict.  c.  118.  having  made  pro- 
visional orders  and  being  about  to  confirm  the  valuer's 
report,  pursuant  to  a  local  act,  a  bill  was  filed  by 
parties  alleging  certain  particular  lands  in  the  report 
to  be  lands  not  subject  to  inclosure,  praying  an  in- 
junction. Upon  the  evidence  it  appeared  that  the 
lands  were  commonable,  and  the  Court  held,  affirm- 
ing a  decision  of  the  Court  below,  that  it  had  no 
authority  to  interfere  by  injunction  to  restrain  the 
Commissioners  from  making  their  award.  Turner 
V.  Blamire,  22  Law  J.  Rep.  (n.s.)  Chanc.  766: 
affirming  1  Drew.  402. 

A  company  was  incorporated  by  act  of  parliament 
for  supplying  the  town  of  S  with  gas.  Afterwards  a 
joint-stock  company,  registered  under  the  7  &  8 
Vict.  c.  110,  was  formed  for  the  same  purpose,  and, 
with  the  permission  of  the  Board  of  Surveyors  of 
Highways  of  S,  (5  &  6  Will.  4.  c.  50.)  commenced  to 
break  up  the  streets  for  the  purpose  of  laying  down 
their  pipes.  Upon  information  and  bill  by  the 
former  company  against  the  joint-stock  company, 
charging  a  public  nuisance  and  private  damage,  the 
Court  refused  to  restrain  the  latter  company  from 
proceeding  with  their  works,  upon  the  ground  that 
the  damage  was  trivial  and  temporary  ;  Knight 
Bruce,  L.J.  dissentients.  Tlie  Attorney  General  v. 
the  Sheffield  Gas  Consumers  Co.,  22  Law  J.  Rep. 
(n.s.)  Chanc.  811;  3  De  Gex,  M.  &  G.  304. 

The  same  principles  will  guide  the  interference  of 
the  Court  by  injunction  in  the  case  both  of  public 
and  private  nuisance  :  namely,  the  inadequacy  of  the 
legal  remedy  for  injury  to  property.     Ibid. 

Whether  the  legislature,  by  not  placing  gas  com- 
panies within  the  exception  of  the  2nd  section  of  the 
7&'8  Vict,  c  110,  contemplated  that  gas  companies, 
incorporated  under  the  provisions  of  that  act,  might 
lawfully,  with  the  permission  of  the  board  of  sur- 
veyors of  highways  and  other  local  authorities,  break 
up  streets  and  highways  for  the  purpose  of  laying 
down  their  pipes — quwre.     Ibid. 

On  motion,  by  the  manufacturer  and  seller  of  an 
unpatented  article  invented  by  his  father  and  called 
after  his  own  name,  and  known  as  "Flavell's  Patent 
Kitchener,"  the  Court  refused  an  injunction  to  re- 
strain a  defendant  from  selling  similar  articles  under 
the  same  name  and  description,  but  reserved  the 
motion  for  six  months,  with  liberty  for  the  plaintiff 
to  bring  an  action  at  law.  Flavell  v.  Harrison,  22 
Law  J.  Bep.  (n.s.)  Chanc.  866;  10  Hare,  467. 

The  Court  also  refused  to  restrain  the  defendant 
from  using  the  name  of  the  plaintiff  in  selling  the 
above  articles  (not  representing  them  to  be  of  the 
plaintiff's  manufacturing)  upon  the  ground  that  the 
plaintiff  had  been  aware  of  the  fact  for  four  months 
previously  to  filing  this  bill.     Ibid. 

A  was  entitled  to  a  bond  into  which  B  had  entered 
to  secure  the  payment  of  a  sum  of  money.  The 
two  persons  were  on  the  most  intimate  terms.  B 
was  about  to  marry,  and  A  being  informed  of  that 
fact,  told  him  and  others  "  I  will  not  distress  you 

about  the  bond — I  have  given  it  up I  shall  never 

enforce  it ;"  but  on  being  requested  to  give  up  the 
bond  in  fact,  she  said,  "  No,  I  will  be  trusted,  but 
he  may  rely  on  my  word."  B  married.  A  after- 
wards married,  and  her  husband  and  herself  put 
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the  bond  in  suit.  B  filed  a  bill  for  an  injunction  to 
restrain  them  from  proceeding,  alleging  that  he  had 
married  on  the  faith  of  the  promises  made  by  B : — 
Held,  reversing  the  decree  of  the  Master  of  the 
Eolls,  that  he  was  not  entitled  to  an  injunction,  for 
that  what  passed  between  the  parties  was  neither 
a  legal  contract  nor  a  misrepresentation  of  facts,  but 
only  an  expression  of  intention,  the  performance  of 
which  could  not  be  enforced. — Lord  St.  Leonards 
dissmtiente.  Jorden  v.  Money,  23  Law  J.  Kep. 
(N.s.)  Chane.  865;  5  H.L.  Cas.  18S:  21  Law  J. 
Eep.  (n.s.)  Chanc.  S31,  893  j  2  De  Gex,  M.  &  G. 
318;  15  Beav.  372. 

The  bill  filed  by  B  alleged  that  a  part  of  the  con- 
sideration for  A's  promise  was  the  absolute  convey- 
ance by  B's  father  to  A  of  a  house  in  India,  which 
house  he  had  only  previously  transferred  to  her  by  a 
voluntary  conveyance: — Held,  that  the  Statute  of 
Frauds  did  not  apply  to  this  case.     Ibid. 

The  trustees  of  a  turnpike  road  which  passed  over 
a  hiU  were  empowered  to  lower  it  when  necessary. 
They  applied  to  restrain  an  adjoining  freeholder  from 
making  a  tunnel  under  the  road,  on  the  ground  that 
it  would  obstruct  the  future  improvement  of  the 
road.  The  Court,  however,  held  that  it  had  no 
authority  to  interfere,  and  refused  the  application, 
Oimliffe  v.  WhaOey,  13  Beav.  411. 

A,  a  shareholder  in  a  company,  having  held  500 
shares,  and  as  he  alleged  forfeited  490,  brought  an 
action  against  the  company  for  service  for  a  given 
sum.  The  company  pleaded,  but  did  not  plead  any 
set-off,  and  afterwards  withdrew  the  pleas.  A  entered 
up  judgment  and  took  out  execution  against  B, 
one  of  the  directors,  who  obtained  time  on  giving  a 
promissory  note.  He  alleged  that  at  the  time  he 
gave  it  he  did  not  know  that  A  was  a  shareholder  or 
had  forfeited  shares ;  and  he  alleged  that  A  was  in- 
debted on  his  500  shares  in  more  than  the  sum 
claimed,  but  he  had  signed  a  return  under  the 
Registration  Act,  stating  among  other  things,  that  A 
had  held  500  shares  and  forfeited  490  :— Held,  that 
he  had  no  equity  to  restrain  an  action  brought  by 
A  on  the  promissory  note.  Hammond  v.  Ward,  3 
Drew.  103. 

A  bill  was  filed  by  a  solicitor  against  a  person  em- 
ployed as  his  occasional  clerk,  and  in  that  character 
receiving  and  paying  monies  for  him,  and  claiming 
against  him  a  sum  for  services,  the  master  having 
paid  from  time  to  time  monies  to  and  for  the  clerk. 
The  bill  prayed  an  injunction  to  restrain  an  action 
brought  by  the  clerk  for  the  balance  of  the  account : 
— Held,  that  this  was  not  such  an  account  as  to  re- 
quire the  interference  of  equity,  and  the  injunction 
was  refused.    Phuker  v.  Taylor,  3  Drew.  183. 

Where  a  policy  of  life  insurance  had  been  effected, 
as  part  of  a  family  arrangement,  to  secure  the  wife 
and  children  of  the  insured  a  sum  of  money,  and  the 
husband,  in  breach  of  the  condition  of  a  bond  which 
he  had  executed,  omitted  on  one  occasion  to  pay 
the  premium  on  the  policy,  whereby  the  insurance 
dropped,  but  afterwards  revived  it,  the  Court un- 
der the  circumstances,  and  being  of  opinion  that  the 
manner  in  which  the  object  and  intention  of  the  in- 
surance and  the  bond  had  been  described  to  the 
husband  in  a  correspondence  on  the  subject,  had 
misled  him,  and  that  he  was  mistaken  as  to  the  con- 
sequences of  the  omission  to  pay  the  premium — re- 
strained an  action  on  the  bond  in  respect  of  such 
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breach,  upon  the  terms  of  the  husband  paying  the 
costs.    Shearma/n  v.  M'Gregor,  11  Hare,  106. 

A  plaintiff  complained  of  works  intended  to  be 
executed  by  the  defendants,  churchwardens  of  his 
parish,  which  he  alleged,  in  the  way  in  which  it  was 
proposed  to  execute  them,  constituted  a  nuisance; 
much  negotiation  took  place,  in  the  course  of  which 
the  defendants  shewed  a  continued  acquiescence  in 
the  suggestions  made  by  the  plaintiff  as  to  the  mode 
of  executing  the  works,  and  suspended  their  execu- 
tion. While  these  negotiations  were  still  going  on, 
and  before  any  works  were  commenced,  the  plaintiff 
filed  his  bill  for  an  injunction,  and  obtained  special 
leave  to  give  notice  of  motion,  and  served  the  notice 
of  motion.  On  the  day  following  the  service  of  the 
notice  of  motion,  the  defendants,  in  order  to  avoid 
litigation,  passed  a  resolution  at  a  vestry,  at  which 
the  plaintiff  was  present,  that  the  works  should  be 
wholly  abandoned.  After  that  the  plaintiff  brought 
on  his  motion ; — Held,  without  going  into  the  ques- 
tion whether  there  would  be  any  nuisance,  that 
under  the  circumstances  the  motion  was  useless  and 
improper;  and  it  was  refused  with  costs.  Woodman 
v.  Sobinson,  2  Sim.  N.S.  204. 

Persons  obtaining  from  the  legislature  power  to 
interfere  with  the  rights  of  property  are  bound  strictly 
to  adhere  to  the  powers  so  conceded  to  them,  to  do 
no  more  than  the  legislature  has  sanctioned,  and  to 
proceed  only  in  the  mode  which  the  legislature  has 
pointed  out;  but  (except  in  a  proceeding  at  the 
instance  of  the  Attorney  General)  any  one  seeking 
the  assistance  of  a  Court  of  equity  to  restrain  the 
violation  of  such  a  contract  with  the  legislature  is 
bound  to  shew  that  he  has  a.  private  interest  in  the 
matter.  Therefore,  where  a  waterworks  act  em- 
powered a  company  to  divert  the  water  of  a  stream 
(without  limit  as  to  quantity)  by  means  of  an  open 
channel  Hlled  with  limestones,  and  they  were  divert- 
ing it  by  means  of  a  culvert, — Held,  that  another 
company,  who  were  entitled  to  the  water  of  a  stream 
into  which  the  diverted  stream  had  flowed  were  not 
entitled  to  an  injunction  to  restrain  a  violation  of  the 
terms  of  the  act  as  to  the  mode  of  diversion.  The 
Mayor,  &c.  of  Limerpool  v.  the  Ohorley  Watervmrks 
Co.,  2  De  Gex,  M.  &  G.  852. 

The  dismissal  of  a  bill  does  not  prejudice  the  right 
to  file  another  for  the  same  purpose  under  a  different 
state  of  circumstances.     Ibid. 

A  broad  gauge  railway  company  were  shareholders 
in  a  mixed  gauge  railway  company,  who  by  their 
act  were  bound  to  construct  their  line  throughout  on 
the  broad  gauge,  and  as  to  part  on  the  narrow  gauge 
also.  In  March  1852  they  filed  a  bill,  stating  that 
the  mixed  gauge  railway  company  were  about  to 
construct  the  line  throughout  on  the  narrow  gauge, 
although  their  funds  were  insufficient  to  enable  them 
to  do  so,  and  also  to  comply  with  their  act  as  to  lay- 
ing down  the  broad  gauge;  the  bill  sought  an  in- 
junction to  restrain  the  opening  of  any  part  of  the 
narrow  gauge  line,  and  the  further  construction  of 
that  gauge  until  the  broad  gauge  was  complete.  In 
April  1852  the  injunction  was  refused.  From  that 
time  contests  were  carried  on  in  parliament  between 
the  two  companies,  ending  in  the  rejection  of  certain 
bills  solicited  by  the  mixed  gauge  company.  From 
August  1852  to  January  1853  a  correspondence  was 
carried  on  between  them  as  to  traffic  arrangements. 
In  January  1853  the  broad  gauge  company  insti- 
2Z 
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tuted  a  new  suit,  seeking  an  injunction  to  restrain 
the  opening  the  mixed  gauge  railway  company  of 
any  portion  of  the  line  upon  the  narrow  gauge  be- 
fore the  broad  gauge  was  completed.  In  the  same 
month  they  moved  for  an  injunction  in  the  new 
suit,  and  also  appealed  from  the  refusal  of  the  in- 
junction in  April  18S2: — Held,  that  both  motions 
were  too  late.  The  Great  Western  Rail.  Co.  v.  t/se 
Oxford,  Worcester  and  Wolverhampton  Rail,  Co., 
3  De  Gex,  M.  &  G.  341;  S  De  Gex  &  Sm.  437. 

Principles  on  which  the  Court  acts  in  refusing  ap- 
plications, either  original  or  by  way  of  appeal,  on  the 
ground  of  laches.     Ibid. 

Effect  of  objection  in  excluding  laches.     Ibid. 

A  railway  company,  authorized  by  their  special 
act  to  construct  a  main  line  with  a  branch,  had 
nearly  completed  their  main  line  and  had  taken  no 
steps  towards  commencing  the  branch : — Held,  that 
the  remedy  for  not  commencing  the  branch,  if  any, 
was  by  mandamus,  and  a  demurrer  by  the  company 
for  want  of  equity  was  allowed  to  an  information,  at 
the  relation  of  residents  in  the  neighbourhood,  seek- 
ing an  injunction  to  restrain  the  company  from  com- 
pleting the  main  line  until  the  proper  steps  should 
be  taken  towards  commencing  the  branch  line.  The 
injunction  was  asked  at  a  period  when  a  mandamus 
could  not  be  obtained  for  five  months,  but  the  Court 
held  this  to  be  no  suJHcient  reason  for  granting  the 
injunction.  Attorney  Oeneral  ».  the  Birmingham 
and  Oxford  Jwnction  Rail.  Co.,  4  De  Gex  &  Sm. 
490. 

Whether  the  Court  would  have  granted  the  relief 
asked,  if  the  proceeding  had  been  by  bill  by  a  share- 
holder or  an  aggrieved  landowner — gucere. 

Whether  at  the  hearing  an  injunction  can  be 
granted  which  the  bill  or  information  did  not  seek— . 
gv,(are. — Ibid. 

(B)   To  KESTRAIN  PKOCEEDIUaS  AT  LAW. 

(a)  Before  Verdict. 

An  auctioneer  having  been  employed  to  sell  the 
property  of  a  lunatic  by  the  agent  of  the  committee, 
an  action  was  afterwards  brought  by  the  personal 
representative  of  the  lunatic  against  the  auctioneer, 
for  the  monies  received  by  him  as  the  produce  of  the 
sale.  The  defendant  pleaded  equitable  pleas  of  set- 
off under  the  Common  Law  Procedure  Act,  and  the 
plaintiff  at  law  replied.  The  defendant  at  law  then 
filed  a  bill  for  an  injunction,  setting  up  the  same 
case  as  in  his  defence  at  law,  and  alleging  compli- 
cated accounts: — Held,  that  there  was  nothing  to 
shew  that  these  accounts  could  not  be  taken  at  law, 
and  that  the  pleas  must  be  considered  as  shewing 
a  good  defence  at  law  under  the  Procedure  Act. 
Injunction  refused.  Farebroiher  v.  Welchma/n,  24 
Law  J.  Rep.  (n.s.)  Chano.  410;  3  Drew.  122. 

The  plaintiff  held  certain  premises  as  tenant  of 
the  defendants.  The  defendants  brought  an  action 
against  the  plaintiff  in  respect  of  rent  and  dilapida- 
tions. The  plaintiff  applied  to  the  common  law 
Court  for  leave  to  plead  an  equitable  plea  under  the 
Common  Law  Procedure  Act.  Permission  was  re- 
fijsed,  and  the  plaintiff  then  filed  his  bill  and  moved 
for  an  injunction  to  restrain  the  action,  upon  the 
same  grounds  as  those  contained  in  his  plea,  namely, 
that  there  was  an  agreement  for  the  surrender  of  the 
lease.  The  injimction  was  granted,  but  upon  the 
terms  of  the  plaintiff- paying  into  court  the  amount 


for  which  the  action  was  brought.  Magnay  v.  the 
Mines  Royal  Co.,  24  Law  J.  Rep.  (n.s.)  Chanc. 
413;  3  Drew.  130. 

In  a  suit  to  carry  into  effect  an  agreement,  by 
giving  the  plaintiffs  relief  in  respect  of  a  breach  of 
the  agreement  by  the  defendants,  and  at  the  same 
time,  on  the  ground  of  such  breach,  to  remove  them 
from  an  office  of  trust  and  confidence  which  they 
held  by  virtue  of  the  agreement,  and  to  appoint  other 
persons  to  such  office,  the  Court,  considering  the 
plaintiffs  entitled  on  an  interlocutory  application  to 
the  relief  sought,  restrained  the  defendants  by  inter- 
locutory order  in  a  supplemental  suit  from  prose- 
cuting actions  at  law  against  the  plaintiffs  under  the 
agreement,  to  recover  damages  for  removing  the  de- 
fendants from  such  office.  Brenam,  v.  Preston,  10 
Hare,  331. 

In  a  question  on  the  effect  of  a  contract  in  the 
circumstances  of  the  case  where  the  Court  had  con- 
current jurisdiction  with  a  court  of  law,  and  had 
assumed  such  jurisdiction  by  interfering  to  protect 
the  rights  of  the  parties,  the  Court  restrained  the 
parties  to  the  contract  &om  bringing  actions  at  law 
founded  on  the  facts  with  regard  to  which  the  Court 
had  interfered,  and  in  which  actions  the  same  ques- 
tion of  the  legal  effect  of  the  agreement  in  the  cir- 
cumstances would  necessarily  arise.     Ibid. 

A  case  in  which  the  Court,  on  an  interlocutory 
application,  appointed  a  ship's  husband  at  the  suit 
of  some  of  the  part-owners  of  a  ship,  as  against  the 
others  who  were  under  a  contract  ship's  husbands  as 
well  as  part  owners.    Ibid. 

(S)  To  stay  Judgment  or  Execwtion, 

The  plaintiff  had  obtained  the  common  injunction 
to  stay  execution  in  an  action  on  the  same  day  that 
the  action  was  tried,  but  before  the  verdict  was  given 
against  him : — Held,  upon  motion  by  the  defendant 
before  answer,  that  the  plaintiff  must  pay  the  amount, 
for  which  judgment  had  been  signed,  into  court  within 
a  specified  time,  or  the  injunction  must  be  dissolved. 
Andersen,  v.  Noble,  21  Law  J.  Rep.  (n.s.)  Chanc. 
586;  1  Drew.  143. 

A  lease  for  years  was  executed  for  certain  building 
purposes,  but  it  contained,  besides  a  covenant  to  pay 
rent,  a  covenant  by  the  lessee  to  cultivate  the  part 
not  required  for  the  buildings  in  a  good  and  husband- 
like manner.  There  having  been  a  breach  of  the 
covenants  to  cultivate  and  to  pay  rent,  an  action  of 
ejectment  was  brought,  and  judgment  was  recovered 
against  the  lessee.  On  a  bill  filed  by  him  to  restrain 
execution, — Held,  reversing  the  decision  of  the  Court 
below,  that  the  Court  would  not  restrain  execution, 
and  that,  therefore,  the  injunction  which  had  been 
granted  must  be  dissolved.  Bills  v.  Rowland,  22 
Law  J.  Rep.  (n.s.)  Chanc.  964;  4  De  Gex,  M.  &  G. 
430. 

(C)  .Beeach  of. 
Where  an  injunction  is  granted  to  restrain  the  use 
of  a  trade  mark,  and  the  defendant  disobeys  and  the 
plaintiff  moves  for  a  committal,  acquiescence,  if  set 
up  as  a  defence  against  the  motion  to  commit,  must 
be  shewn  to  be  such  as  to  amount  almost  to  a  licence 
to  use  the  mark,  and  entitling  the  defendant  himself 
to  a  right  in  the  use  of  the  mark.  Rodgers  v. 
NowUl,  22  Law  J.  Rep.  (n.s.)  Chanc.  404;  3  De 
Gex,  M.  &  G.  614. 
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(D)  Pbaotiob. 
(a)  Application  for  Injunction. 

A  party  applying  for  an  ea:  pa/He  injunction  is 
bound  to  state  in  his  bill  not  only  the  facts  that  he 
considers  material,  but  all  facts  within  his  Isnowledge 
that  are  material;  and,  therefore,  where  a  plaintiif 
had  innocently  omitted  to  state  circumstances  which 
turned  out  to  have  a  material  bearing  upon  his  rights 
under  an  act  of  parliament,  the  injunction  was  dis- 
solved; DalgliA  v.  Jarvie,  20  Law  J.  Eep.  (n.s.) 
Chanc.  47S. 

On  an  application  for  an  as  parte  injunction,  a 
plaintiff  omitted  to  state  a  material  fact.  A  motion 
being  made  to  dissolve  it,  the  plaintiff  swore  that  he 
had  forgotten  the  circumstance : — Held,  that  it  was 
no  excuse  for  the  suppression.  Clifton  v.  Soiinson, 
16  Beav.  355. 

The  practice  as  to  common  injunctions  is  not,  in 
all  respects,  assimilated  to  that  in  cases  of  special 
injunctions.    Senior  v.  Pritchard,  16  Beav.  473. 

A  primd  facie  case,  supported  by  affidavit,  is  now 
required  to  entitle  a  plaintiff  to  the  common  injunc- 
tion; and  although  that  case  be  met  by  the  affidavit 
of  the  defendant,  denying  the  equity  of  the  biU,  still 
the  plaintiff  is  entitled  to  an  injunction  to  stay  pro- 
ceedings at  law  until  answer,  in  order  to  secure  him 
the  benefit  of  a  full  discovery,  in  aid  of  his  defence 
at  law.     Ibid. 

The  plaintiff  before  filing  interrogatories  moved 
for  an  injunction  to  stay  proceedings  at  law.  The 
defendant  filed  an  affidavit  displacing  the  grounds  of 
defence  at  law.  The  injunction  was  refused,  Chilton 
v.  Campbell,  20  Beav.  53i. 

Acquiescence  in  the  violation  of  a  covenant  to  a 
certain  extent,  held  a  sufficient  objection  to  an  inter- 
locutory application  for  an  injunction  against  a 
greater  violation  of  it.  CAUd  v.  Douglas,  5  De 
Gex,  M.  &  G.  739;  Kay,  560. 

Where,  on  a  motion  for  an  injunction  to  restrain 
an  alleged  breach  of  covenant,  the  question  in  dis- 
pute appeared  doubtful, — Held,  that  the  burden  of 
proof  was  on  the  plaintiff  to  shew  that  the  balance 
of  convenience  was  in  favour  of  granting  the  injunc- 
tion.   Ibid. 

Leave  given  before  bill  filed  to  give  notice  of 
motion  for  injunction.  ParJcer  v.  the  Great  Northern 
SaU.  Co.,  i  De  Gex  &  Sm.  138. 

After  the  common  decree  in  a  creditors'  suit,  the 
executor,  not  denying  that  he  has  assets  nor  disputing 
the  debt,  cannot  obtain  an  injunction  to  restrain  an 
action  by  a  creditor  of  the  estate  against  him,  com- 
menced before  the  suit,  but  not  proceeded  with  since 
notice  of  the  decree,  except  upon  the  terms  of  paying 
the  costs  at  law,  and  also  of  the  motion  for  the  in- 
junction.    Cole  v.  Bv/rgess,  Kay,  App.  i. 

Proceedings  on  a  motion  for  an  injunction  to 
restrain  an  action  at  law  before  the  appearance  of  a 
defendant  to  a  biU  of  discovery.  Fitzgerald  v.  BvM, 
9  Hare,  App.  Ixv. 

An  injunction  to  stay  a  trial  at  law  will  not  be 
granted  on  the  eve  of  the  trial,  where  there  has  been 
delay  on  the  part  of  the  plaintiff  in  equity  in  making 
the  application;  but  the  lapse  of  time  before  the  ap- 
plication is  made  is  not  an  objection  to  granting  it,  if 
the  trial  be  not  near.  HoUne  v.  Browne,  9  Hare, 
App.  xxix. 

Cases  (as  of  waste)  in  which  delay  in  applying  for 


an  injunction  may  not  be  deemed  to  preclude  the 
parties  aggrieved  from  obtaining  that  relief  upon  an 
interlocutory  application.  Attorney  General  v.  East- 
lake,  11  Hare,  205. 

(J)  Dissolmng  the  Injimciion. 

Upon  a  bill  filed,  the  common  injunction  was 
granted  to  restrain  proceedings  at  law,  which  had 
been  commenced  by  three  defendants.  Two  of  the 
defendants  put  in  their  answer  to  the  bill,  and  ob- 
tained the  order  nisi  to  dissolve  the  injunction 
generally,  which,  after  cause  shewn  by  the  plaintiff 
against  dissolving  the  injunction,  was  made  absolute, 
though  the  third  defendant  had  not  answered.  The 
plaintiff  was  then  arrested  upon  a  writ  issued  by  the 
two  defendants  who  had  answered: — Held,  that  the 
defendants  were  not  guilty  of  contempt  of  court  by 
arresting  the  plaintiftj  but  that  the  ordiers  »m  and 
absolute  ought  to  have  been  confined  to  the  defen- 
dants who  had  put  in  their  answer;  and  the  order  for 
dissolving  the  injunction  was  discharged.  Money  v. 
Jorden,  20  Law  J.  Kep.  (n.s.)  Chanc.  174;  13 
Beav.  229. 

Held,  also,  that  the  Court  could  dissolve  the  com- 
mon injunction  against  several  defendants,  some  of 
whom  had  not  put  in  their  answers,  but  that  the 
special  circumstances  must  bebrought  to  the  attention 
of  the  Court  by  the  defendants  who  had  answered, 
and  who  sought  to  dissolve  the  injunction  generally. 
Ibid. 

Where  a  special  injunction  has  been  obtained  on 
affidavits,  and  on  the  answer  coming  in  the  defendant 
moves  to  dissolve,  such  affidavits  may  be  used  against 
the  answer.    CvMamce  v.  Cmmmgham,  13  Beav.  363. 

The  plaintiff  had  obtained  the  common  injunction ; 
the  answer  was  filed  on  the  28th  of  July,  and  the 
last  seal  was  on  the  31st.  The  Court  would  not  ex 
parte  grant  an  order  nisi  to  shew  cause  on  the  Slst, 
but  gave  leave  to  make  a  special  motion  on  thatday . 
Patent  Fuel  Compamy  v.  WaMah,  14  Beav.  219. 

Where  the  common  injunction  had  been  obtained 
prior.to  the  IS  &  16  Vict.  c.  86,  and  the  answer 
came  in : — Held,  that  the  proper  practice  was  to 
give  notice  of  motion  to  dissolve.  Langford  v. 
May,  16  Beav.  32. 

On  a  motion  to  dissolve  an  injunction  (there  being 
no  answer),  the  Court  will  not  dissolve  the  injunction 
upon  the  sole  ground  that  the  plaintiff's  equity  is 
denied  by  the  defendant's  affidavit,  where  the  affi- 
davit did  not  traverse  all  the  facts  on  which  the 
plaintiff's  equity  rested.  Pyecroft  v.  Pyecroft,  2 
Sm.  &  G.  326. 

(c)  Amendmient  of  BUI. 

The  common  injunction  having  been  dissolved  on 
the  merits  shewn  by  the  answer,  the  plaintiffs 
amended  their  bill,  and  upon  an  affidavit  verifying 
in  general  terms  the  truth  of  the  amendments,  again 

obtained  an  order  for  the  common  order  : Held, 

that  the  defendant  could  not  contradict  that  afli  davit, 
but  that  it  was  open  to  the  defendant  to  shew  that 
the  answer  would  not  afford  the  plaintiffs  a  defence 
at  law,  and  that  the  amendments  did  not  materially 
vary  the  original  case.  Zulueta  v.  Vinent,  20  Law 
J.  Eep.  (N.s.)  Chanc.  431;  14  Beav.  209,  216. 

{d)  Costs. 
A  plaintiff  at  law  was  unsuccessful  in  an  action, 
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and  the  defendant  at  law  was  about  to  levy  execution 
for  the  costa.  The  plaintiff  at  law  filed  a  bill  to 
restrain  execution,  but  the  Court  refused  the  injunc- 
tion ex  parte,  unless  upon  the  terms  of  the  plaintiff 
bringing  the  amount  of  the  taxed  costs  of  the  action 
into  court.  Fisher  v.  SaMwin,  22  Law  J.  Rep. 
(n.s.)  Chanc.  966. 

Where  the  defendant  to  a  bill  of  discovery  in  aid 
of  proceedings  at  law  raises  an  unsuccessful  oppo- 
sition to  a  motion  for  an  injunction  to  stay  proceed- 
ings at  law,  he  will  be  ordered  to  pay  the  costsof  the 
motion,  though  he  gets  the  general  costs  of  the  suit. 
LovelZ  V,  OaUoway,  19  Bear.  643. 


INNKEEPER. 

[See  title  Ale  and  Beerhouses.] 

Liability  to  Guests. 

The  plaintiff,  a  commercial  traveller,  whilst  a  guest 
at  an  inn,  placed  his  gig-box  in  the  commercial  room, 
as  was  the  practice  with  travellers  frequenting  the 
inn.  The  box  contained  money,  and  was  allowed 
to  remain  in  the  commercial  room  in  the  night-time 
during  the  plaintiff's  three  days'  stay  at  the  inn. 
The  lock  of  the  box  was  a  very  insecure  one,  and 
could  be  opened  without  a  key,  by  pushing  back  the 
bolt.  On  two  or  three  occasions,  the  plaintiff  opened 
the  box  in  the  room,  and  counted  the  money  it  con- 
tained in  the  presence  of  several  persons: Held, 

that  the  jury  were  properly  directed  that  gross  negli- 
gence on  the  part  of  the  plaintiff  would  relieve  the 
innkeeper  from  his  common  law  liability;  arid  that 
on  the  above  evidence  the  jury  were  warranted  in 
finding  that  the  plaintiff  had  been  guilty  of  gross 
negligence,  and  the  defendant,  therefore,  entitled  to 
the  verdict,  on  the  plea  of  not  guilty.  Armistead  v. 
White,  or  Wilde,  20  Law  J.  Rep.  (n.b.)  Q.B.  S24j 
17a.B.  Rep.  261. 

Lien  of  Inneeepebs. 

An  innkeeper  is  not  justified  in  detaining  for  his 
unpaid  bill  a  piano  borrowed  of  a  manufacturer  by  a 
guest  whilst  residing  at  the  inn,  the  innkeeper  know- 
ing that  it  had  been  so  borrowed.  Broadwood  v. 
Granara,  24  Law  J.  Rep,  (n.s.)  Exch.  1;  10  Exch. 
Rep.  417. 


INQUISITION. 

[Costs  of  setting  aside,  see  Foxall  v.  Burnett,  title 
False  Imprisonment,  (A).] 


INQUIRY,  WRIT  OF. 

[When  necessary,  see  stat.  IS  &  16  Vict.  c.  76. 
ss.  93,  94— Notice  of,  s.  97.  And  see  Reg.  Gen. 
Hil.  term,  1853,  rr.  37—46,  22  Law  J.  Rep.  (k.s.) 
xi;  1  E.  &  B.  App.  ix.] 

Where  a  plaintiff  in  an  action  of  contract,  after 
judgment  on  demurrer,  recovers  less  than  201.  on  an 
inquisition  of  damages,  he  is  deprived  of  his  costs  by 
the  13  &  14  Vict.  c.  61.  s.  11;  the  case  not  coming 
under  the   exception  as  to  judgment  by  default. 


Prew  V.  Sqmre,  20  Law  J.  Rep.  (n.s.)  C.P.  175; 
10  Com.  B.  Rep.  912;  2  L.  M.  &  P.  P.C.  346. 

Qncere — whether  the  word  "  verdict"  in  the  12th 
section  of  the  13  &  14  Vict.  t.  61.  means  a  verdict 
at  the  trial  of  the  cause  only,  or  includes  a  verdict  on 
a  writ  of  inquiry — see  Heed  v.  Shrubsole,  18  Law  J. 
Rep.  (k.s.)  C.P.  225.     Ibid. 

Where  the  jury  have  found  a  verdict  for  the  de- 
fendant, with  leave  given  to  the  plaintiff  to  enter  a 
verdict  for  a  sum  at  which  his  damages  have  been 
contingently  assessed  at  the  trial,  the  Court  will  not 
afterwards  grant  a  new  trial  in  order  that  there  may 
be  a  fresh  assessment  of  damages,  unless  the  plain- 
tiff's counsel  has  objected  to  such  contingent  assess- 
ment at  the  trial.  Booth  v.  Olive,  20  Law  J.  Rep. 
(n.s.)  C.P.  151;  10  Com.  B.  Rep.  827. 


INSOLVENT. 
[See  Landlord  and  Tenant.] 

(A)  Protection  from  Process. 
(a)  Petition. 

(6)  Final  Order,  Effect  of. 

(1)  In  general. 

(2)  Where  Debts  ewe  omiited  or  erro- 

neously stated  in  the  Schedule. 

( c )  Fraiudulemt  Con/veywiicea. 

(d)  Bills  of  Sale. 

(B)  DiSCHAROE. 

(a)  Construction  and  Operation  of  Statutes. 

(b)  When  entitled  to. 

( c )  Eff'ect  of  upon  the  vesting  Order. 

(d)  Operation  of. 

(1)  In  general. 

(2)  As  regards  Debts  m  Schedale. 

(3)  Bills  of  Exchange. 

(4)  On  other  Property. 

(5)  Agreement  to  withdraw  Opposition 

to  Discharge. 

(e)  Pleadings  and  Evidence. 

if)  Warramt  of  Attorney  to  Official  Assignee. 

(C)  Assignees. 

(a)  lAaMliiy  of. 

(i)  Powers  and  Rights  of,   over  Debtor's 

Property, 
(c)  Actions  by  and  against. 

(D)  Right  of  Insolvent  to  sue. 

(E)  Rights  of  Scheduled  Creditors. 


(A)  Peoteotion  from  Process. 

[See  stats.  15  &  16  Vict.  c.  64.  and  17  &  18  Vict, 
c.  16.] 

(a)  Petition. 

A  petitioned  the  county  court  for  protection  from 
process  under  5  &  6  Vict.  c.  116.  as  a  trader  owing 
debts  amounting  in  the  whole  to  less  than  SOOl.  It 
appeared  that  he  bad  previously  presented  a  similar 
petition  and  obtained  a  final  order  for  protection,  and 
that  the  debts  specified  in  the  schedule  to  the  former 
petition  were  still  unpaid.  The  whole  amount  of  the 
debts  stated  in  both  schedules  exceeded  SOOl.  The 
Judge  decided  that  he  was  entitled  to  protection  as  a 
trader  owing  debts  amounting  in  the  whole  to  less  than 
SOOL    In  re  Bowen,  21  Law  J.  Rep.  (n.s.)  Q.B.  10. 


INSOLVENT;  (B)  Disohaeoe. 


357 


(i)  Fimal  Order,  Effect  of. 
(1)  In  general. 

A  surety  for  the  grantor  of  an  annuity  who  has 
become  insolvent,  and  has  obtained  a  final  order  for 
protection  under  the  5  &  6  Vict.c.  116.  s.  10,  is  not 
protected  from  being  sued  on  the  default  of  the 
grantor  for  instalments  accruing  due  subsequently  to 
the  filing  of  the  petition,  by  7  &  8  Vict.  c.  96.  s.  25, 
hia  liability  to  pay  not  being  a  debt  within  the  mean- 
ing of  that  section.  Thompson  v.  Whatley,  20  Law 
J.  Kep.  (k.s.)  Q,.B.  86;  16  Q.B.  Rep.  189. 

A  final  order,  under  the  S  &  6  Vict.  c.  116.  s.  4. 
and  the  7  &  8  Vict.  c.  96.  s.  22,  does  not  protect  the 
petitioner  from  being  taken  in  execution  for  damages, 
for  which  a  verdict  has  been  given  in  an  action  of 
tort,  but  for  which,  at  the  date  of  the  petition,  judg- 
ment has  not  been  signed.  Bevam  v.  WaVcer,  21 
Law  J.  Rep.  (k.s.)  C.P.  161;  12  Com.  B.  Rep.  480. 

(2)  Where  Debts  aire  omitted  or  erroneomly  staMd  m 
the  Schedule. 

If  an  insolvent,  petitioning  under  the  5  &  6  Vict. 
1. 116.  and  7  &  8  Vict.  c.  96.  omits  a  debt  from  his 
schedule,  with  the  consent  of  the  creditor,  the  debt 
is  barred  by  the  final  order.  Wilkim  v.  Ma/imimg, 
23  Law  J.  Rep.  (n.s.)  Exch.  174;  9  Exch.  Rep.  576. 

The  defendant  obtained  his  final  order  for  protec- 
tion from  process  under  the  7  &  8  Vict  c.  96,  and 
inserted  in  his  schedule  a  debt  of  20?.  as  the  balance 
due  to  the  plaintiff  upon  a  judgment  founded  upon 
a  warrant  of  attorney.  The  balance  due  was,  in  fact, 
70^.,  but  there  was  nothing  to  shew  that  the  error 
was  caused  by  culpable  negligence,  fraud  or  evil 
intention.  The  plaintiff  sued  out  afi.  fa.  upon  this 
judgment.  The  Court,  under  section  21.  of  the 
7  &  8  Vict.  c.  96.  set  aside  the  writ.  Brook  v. 
Chaplin,  24  Law  J.  Rep.  (n.s.)  Q.B.  188;  4  E.  & 
B.  835. 

Action  by  the  plaintiffs  as  the  drawers  against  the 
defendant  as  the  acceptor  of  a  bill  of  exchange,  dated 
the  19th  of  October  1853,  at  three  months,  indorsed 
to  the  plaintiffs.  Plea,  that  a  petition  for  protection 
from  process  was  duly  presented  by  the  defendant 
to  the  Insolvent  Court;  that  before  action  a  final 
order  for  protection  and  distribution  was  made  by  an 
Insolvent  Commissioner,  and  that  the  debt  in  the 
declaration  was  contracted  before  the  filing  of  the 
petition.  Replications,  first,  that  the  debt  was  due 
at  the  time  of  filing  the  petition,  and  that  the  plain- 
tiffs were  not  named  in  the  defendant's  schedule  as 
creditors,  or  as  claiming  to  be  creditors,  for  the  debt, 
nor  was  the  biU  of  exchange  set  forth  in  the  schedule; 
secondly,  that  the  debt  was  due  and  the  plaintiffs 
were  then  and  thenceforth,  &c.  indorsees  and  holders 
of  the  bill,  and  were  known  to  him  as  such  indorsees 
and  holders,  and  were  not  named  in  the  schedule  as 
creditors,  or  as  claiming  to  be  creditors.  The  defen- 
dant had,  before  his  insolvency,  given  a  renewal  bill 
for  26^  7s.  Gd.  to  Messrs.  W,  varnish-merchants,  who, 
without  the  knowledge  of  the  defendant,  indorsed  it  to 
the  plaintifl%.  One  of  the  Messrs.  W  afterwards  died. 
In  his  schedule  the  defendant  described  the  debt  and 
bill  in  the  declaration  in  these  terms ; "  The  repre- 
sentatives of  Messrs.  W  &  Co.,  varnish-merchantB,late 
of  134,  High  Holborn,  are  Messrs.  Wallis,  varnish- 
manufacturers.  Long  Acre.  ZDl.  admitted  for  varnish. 
These  creditors  hold  a  bill  of  exchange  for  30?. 


and  upwards,  drawn  by  self  and  partner,  and  after- 
wards renewed  by  self": — Held,  first,  that  the  plea 
was  bad,  and  that  the  two  replications  constituted 
but  one  answer  to  the  plea;  secondly,  that  the 
description  in  the  schedule  was  defective,  and  that 
the  debt  was  not  barred.  Kemp  v.  Hwrry,  24  Law 
J.  Rep.  (n.s.)  Exch.  220;  11  Exch.  Rep.  47. 

(e)  Fravdulent  Comeeyances. 

A  tenant  being  indebted  to  his  landlord  for  rent, 
and  being  in  insolvent  circumstances,  proposed 
and  executed  to  the  defendant,  in  April  1850,  a  bill 
of  sale  of  his  farming  stock  and  furniture;  and  in 
June  1851  petitioned  the  Insolvent  Court  for  pro- 
tection from  process.  The  7  &  8  Vict.  t.  96.  o.  19, 
after  making  void  certain  voluntary  conveyances  by 
parties  in  insolvent  circumstances,  provides,  that  no 
such  conveyance  shall  be  deemed  void  if  made  prior 
to  three  months  before  filing  the  petition,  and  not 
with  the  view  or  intention  by  the  party  so  conveying 
of  petitioning  the  Court  for  protection  from  process. 
The  Judge  directed  the  jury  to  consider  whether 
the  insolvent  executed  the  bill  of  sale  with  the  view 
or  intention  of  petitioning  the  Insolvent  Court  for 
protection  at  any  time  when  he  might  apprehend 
proceedings  would  be  or  were  taken  against  him  :— 
Held,  that  this  was  a  misdirection;  the  question 
being,  not  whether  the  insolvent  had  a  general  inten- 
tion at  some  future  time  of  petitioning  the  Insolvent 
Court,  but  whether  he  had  the  present  intention  of 
so  doing.  Thoyts  v.  Sobbs,  21  Law  J.  Rep.  (n.s.) 
Exch.  340;  7  Exch.  Rep.  810. 

(d)  Bills  of  Sale. 

[See  Simpson  v.  Wood  and  Congrsve  v.  Evetts, 
title  Bills  of  Sale.] 

(B)  DlSOHAROE. 

(o)  Comtruction  arnd  Operation  of  Statwtea. 

The  discharge  by  the  Insolvent  Court  of  a  person 
against  whom  judgment  for  a  debt  has  been  obtained 
in  a  county  court,  does  not  satisfy  the  judgment, 
and  the  judgment  remaining  "unsatisfied"  within 
the  meaning  of  the  98th  section  of  the  County  Courts 
Act  (9  &  10  Vict.  c.  95),  the  party  may  be  pro- 
ceeded against  by  summons  under  that  section,  and 
may  be  committed  by  the  Judge  under  the  provisions 
of  section  99.  Alley  v.  Dale,  20  Law  J.  Rep. 
(N.s.)  C.P.  233;  11  Com.  B.  Rep.  778. 

The  Court  for  the  Relief  of  Insolvent  Debtors  has 
no  jurisdiction  to  rehear  the  case  of  an  insolvent 
who  has  been  discharged  by  the  Judge  of  a  county 
court  under  the  10  &  11  Vict.  c.  102.  s.  2.  Ex  parte 
PhilUps,  in  re  Clabbwm,  21  Law  J.  Rep.  (n.s.) 
Q.B.  379;  2E.  &B.  192. 

Semble — that  the  Judge  of  the  county  court  has 
power  to  re-hear  the  case.     Ibid. 

The  10  &  11  Vict.  c.  102.  s.  10.  abolishes  the 
circuits  of  the  Insolvent  Commissioners,  and  trans- 
fers their  powers  to  the  Judges  of  the  county  courts, 
to  whom  it  gives  the  same  power  and  authority  with 
respect  to  any  petition  transmitted  to  them,  and  to 
do  all  such  matters  and  things  respecting  such 
prisoner  as  the  Court  for  Insolvent  Debtors  or  any 
Commissioner  might  do  in  the  matter  of  petitions 
heard  before  them : — Held  {dubifante  Crompton,  J.), 
that  the  Judge  of  a  county  court,  by  whom  an 
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insolvent  had  been  discharged,  had  jurisdiction  to 
order  a  rehearing,  and  to  issue  a  warrant  under  the 
1  &  2  Vict.  t.  110.  s.  96.  to  bring  up  the  insolvent 
for  the  purpose  of  the  re-hearing.  Segma  v.  Dawl- 
ing,  22  Law  J.  Rep.  (n.s.)  aS.  295;  2  E.  &  B. 
196. 

QiKsre — whether  such  a  warrant  can  be  executed 
out  of  the  district  of  the  county  court.     Ibid. 

A  discharge  by  the  Insolvent  Court  after  judgment 
for  a  debt  recovered  against  the  insolvent  in  the 
county  court  does  not  satisfy  the  debt;  and  the 
debtor  having  been  after  such  discharge  imprisoned 
for  forty  days,  under  a  warrant  on  a  judgment  sum- 
mons, by  virtue  of  the  98th  and  99th  sections  of  the 
9  &  10  Vict.  c.  95.  is  not  entitled  to  be  discharged 
under  the  1  &  2  Vict.  c.  110.  s.  90.  The  applica- 
tion for  the  discharge  should  be  made  to  the  .Judge 
of  the  county  court;  and  his  decision,  refusing  to 
allow  the  discharge,  is  final,  and  the  superior  Courts 
will  not  grant  a  habeas  corpus; — confirming  ^JZey  v. 
Dale,  and  distinguishing  Ex  parte  DaM/ns.  Ex 
parte  Somers.  in  re  George  v.  Somera,  24  Law  J.  Rep. 
(n.s.)  C.P.  185;  16  Com.  B.  Rep.  539:  s.^.  Ex 
parte  Christie,  24  Law  J.  Rep.  (n.s.)  Q.B.  144; 
4  E.  &  B.  714;  and  George  v.  Summers,  24  Law  J. 
Rep.  (n.s.)  Exch.  247;  11  Exch.  202. 

(J)   When,  entitled  to. 

An  insolvent,  who  was  adjudged  to  be  discharged 
forthwith  as  to  all  his  debts  except  his  debt  to  A, 
and  as  to  that  debt  after  he  should  have  remained 
in  custody  twenty  months,  in  order  to  obtain  A'a 
consent  to  his  release  irom  custody  during  the  period, 
gave  A  a  warrant  of  attorney  to  secure  to  A  the 

payment  of  his  debt  by  instalments : Held,  that 

the  warrant  of  attorney  although  given  before  the 
time  that  the  insolvent  was  entitled  to  his  discharge, 
was  invalid  and  might  be  set  aside  before  the  twenty 
months  had  expired,  as  the  statute  1  &  2  Vict, 
c.  110.  s.  91.  avoids  any  new  security,  given  after 
adjudication,  to  secure  to  a  creditor  payment  of  his 
original  debt.  Hvmphries  v.  Smith,  22  Law  J. 
Rep.  (U.S.)  Q.B.  121;  1  Bail  C.C.  151. 

(c)  Effect  of  vpon  the  vesting  Order. 

Declaration  against  the  defendant  as  maker  of  a 
promissory  note,  payable  to  F  J,  and  by  him  in- 
dorsed to  the  plaintiff.  Plea,  that  after  the  making 
of  the  note,  and  before  the  indorsement  to  the  plain- 
tiff, the  said  F  J  then  being  a  prisoner  for  debt  in 
Lancaster  Castle  Gaol,  duly  petitioned  the  Court  for 
the  relief  of  Insolvent  Debtors,  under  the  1  &  2 
Vict.  c.  110,  for  his  discharge  from  custody,  and 
that  thereupon  an  order  was  made  by  the  said  Court 
pursuant  to  the  said  statute  for  the  vesting  of  F  J's 
estate  and  effects  in  the  provisional  assignee,  by 
virtue  of  which  order  and  the  said  statute  the  second 
promissory  note  and  all  right  of  action  in  respect 
thereof  became  vested  in  thesaid  provisional  assignee, 
&c.  Replication,  that  before  the  indorsement,  the 
said  F  J  was  discharged  fi'om  custody  by  the  detain- 
ing creditor  in  the  plea  mentioned,  and  with  his 
consent,  and  without  any  adjudication  by  the  said 
Court  for  the  ReHef  of  Insolvent  Debtors  having 
been  made  in  that  behalf : — Held,  upon  demurrer, 
that  under  the  1  &  2  Vict.  c.  110,  the  discharge  out 
of  custody  of  an  insolvent  with  the  consent  of  his 
detaining  creditor,  without  any  adjudication  in  that 


behalf,  had  the  effect  of  putting  a  stop  to  the  opera- 
tion of  the  vesting  order,  and  of  divesting  the  insol- 
vent's estate  out  of  the  assignee,  and  revesting  it  in 
the  insolvent  himself,  and,  therefore,  that  the  repli- 
cation was  good.  Gra/nge  v.  Triekett,  21  Law  J.  Rep, 
(n.s.)  0.8.  26;  17  aB.  Rep.  574. 

If  a  vesting  order  has  been  made  in  the  case  of  a 
prisoner  who  has  petitioned  the  Insolvent  Debtors 
Court  under  the  statute  1  &  2  Vict.  1. 110,  his  dis- 
charge, by  default  of  the  detaining  creditor  without 
any  adjudication  being  made,  does  not  of  itself 
render  void  the  vesting  order,  Kernot  v.  Pitih  (in 
error),  23  Law  J.  Rep.  (n.s.)  CI.B.  33;  2  E.  &  B. 
421 :  reversing  the  judgment  below,  21  Law  J. 
Rep.  (n.s.)  Q.B.  413;  2  E.  &  B.  406. 

Where  an  insolvent,  who  has  petitioned  for  his 
discharge  under  the  1  &  2  Vict,  c  110,  is  dis- 
charged out  of  custody  by  the  defeult  or  consent  of 
his  detaining  creditor  without  any  adjudication  being 
made, — Held,  by  Lord  Campbell,  C.J.  and  Cole- 
ridge, J.  (afiirming  Grange  v.  Triciett),  that  upon 
such  discharge  the  vesting  order  becomes  void,  and 
that  the  property  which  had  passed  to  the  assignees 
under  it  revests  in  the  insolvent.  Held,  by  Erie,  J., 
that  the  vesting  order  continues  in  force  notwith- 
standing such  discharge  until  made  null  by  the 
Insolvent  Court,  Kernot  v.  Pittis,  21  Law  J.  Rep. 
(N.S.)  Q,B.  413. 

Section  44.  of  the  1  &  2  Vict.  c.  llOi  provides 
that,  in  case  any  prisoner  as  to  whose  estates  and 
effects  any  vesting  order  shall  have  been  made  shall, 
by  the  consent  or  default  of  his  detaining  creditor, 
be  discharged  out  of  custody  without  any  adjudi- 
cation being  made,  in  such  case  no  action  shall  be 
commenced  against  the  provibional  assignee,  nor 
against  any  person  duly  acting  under  his  authority, 
except  to  recover  any  property,  &c.  of  such  pri- 
soner detained  after  an  order  made  by  the  Insolvent 
Court  for  the  delivery  thereof  and  demand  made 
thereupon.  To  an  action  of  detinue,  the  plea  stated 
proceedings  in  the  Insolvent  Court  and  the  making 
of  a  vesting  order,  whereby  the  goods  of  the  plaintiff' 
in  the  declaration  mentioned  became  vested  in  S  S, 
the  provisional  assignee;  and  alleged  that  the  defen- 
dant, as  the  servant  and  by  the  authority  of  the  said 
S  S,  so  being  such  provisional  assignee,  after  the 
making  of  the  said  vesting  order,  detained  the  said 
goods  in  the  declaration  mentioned.  The  replication 
alleged  that,  before  the  defendant  detained  the  said 
goods  the  plaintiff  was  discharged  out  of  custody  by 
the  default  of  his  detaining  creditor  without  any 
adjudication  being  made  by  the  Court,  and  that  the 
defendant  did  not  detain  the  said  goods  by  virtue  of 
any  order,  authority,  or  command  of  the  said  S  S 
made  or  given  to  the  defendant  before  the  plaintiff 
was  so  discharged  as  aforesaid.  On  special  de- 
murrer to  the  replication, Held,  that  it  admitted 

that  the  goods  were  detained  by  the  defendant 
under  the  authority  of  S  S  given  after  the  plaintiff's 
discharge,  but  before  any  order  of  the  Insolvent 
Court  for  the  deUvery  of  the  goods;  and  that  even 
supposing  on  the  discharge  without  adjudication,  the 
property  revested  in  the  insolvent,  the  plea  was  an 
answer  to  the  action.  Held,  also,  that  the  allegation 
in  the  plea,  that  the  defendant  detained  by  the 
authority  of  the  provisional  assignee,  was  not  prema- 
ture, and  might  have  been  traversed  by  the  repli- 
cation.   Ibid. 
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(d)  Operation  of. 
(1)  Ingenerai. 

A  prisoner  was  discharged  by  an  order  of  the 
Insolvent  Court,  under  1  &  2  Vict.  c.  110.  s.  76, 
except  as  to  four  debts,  after  six  months,  and  as  to 
those  four  debts,  under  s.  78,  after  sixteen  months : 
— Held,  whether  the  order  was  invalid  or  not  as  to 
the  latter  part,  on  the  ground  of  the  Commissioner 
having  exercised  his  power  in  the  former  part,  that 
the  prisoner  was  not  entitled  to  his  discharge  at  the 
end  of  the  six  months.  Ex  pa/rte  Violeit,  20  Law 
J.  Rep.  (n.s.)  C.P.  171;  10  Com.  B.  Bep.  891;  2 
L.  M.  &  P.  P.C.  279. 

A  testator,  by  his  will,  left  all  his  property  to  his 
three  daughters,  share  and  share  alike,  as  tenants  in 
common,  in  fee.  By  a  subsequent  codicil,  the  tes- 
tator provided  that  if  one  of  the  three  daughters 
should  get  married,  the  two  then  remaining  single 
should,  at  the  end  of  twelve  months  after  his  decease, 
pay  to  the  married  sister  the  sum  of  5001.  in  lieu  of 
any  further  claim  on  his  property,  and  that  the  two 
surviving  daughters,  then  single,  should  be  sole  pos- 
sessors of  all  his  property  in  fee : — Held,  that  this 
codicil  did  not  operate,  unless  one  of  the  daiighters 
were  married  before  the  death  of  the  testator,  or  at 
all  events  within  twelve  months  after  it.  Doe  A. 
Lloyd  V.  Dames,  23  Law  J.  Rep.  (n.s.)  C.P.  105; 
14  Com.  B.  Eep. 

Where  an  insolvent  is  adjudged  to  be  discharged 
as  to  a  particular  creditor  at  a  future  period,  and  is 
arrested  by  that  creditor,  a  payment  of  part  or  all  of 
the  debt  to  obtain  his  discharge  from  the  arrest  is 
valid  although  a  fresh  security  given  under  the  same 
circumstances  would  be  invalid.  Tmer  v.  Ha/whvns, 
23  Law  J.  Eep.  (n.s.)  Exch.  38;  9  Exch.  Eep. 266. 

Qftcere — Whether  money  paid  under  such  invalid 
security  can  be  recovered  back .'     Ibid. 

A  judgment  debt  is  a  good  debt  on  which  to  found 
a  petition  in  bankruptcy,  although  the  debtor  has 
been  taken  in  execution  under  a  ca.  sa.,  and  subse- 
quently and  before  the  date  of  the  petition  dis- 
charged from  custody  under  the  Insolvent  Debtors' 
Act,  1  &  2  Vict.  c.  110,  and  the  debt  duly  inserted 
in  the  schedule.  Watson  v.  Hvmphrey,  24  Law  J. 
Rep.  (h.s.)  Exch.  190;  10  Exch.  Eep.  781. 

(2)  As  rega/rds  Debts  m  Sehedide. 
[See  amie,  (A)  (5).] 
The  defendant  settled  an  action  brought  by  the 
plaintiff  by  giving  a  Judge's  order  for  the  payment 
of  \00l.  and  costs  by  certain  instalments.  He  then 
filed  his  petition  in  the  Insolvent  Debtors  Court 
under  7  &  8  Vict.  c.  96,  and  inserted  the  plaintiff 
in  his  schedule  as  a  creditor  for  the  amount 
specified  in  the  Judge's  order.  Default  having 
been  made  in  the  payment  of  the  instalments, 
judgment  was  signed.  The  defendant's  examination 
was  adjourned  sime  die,  and  on  the  same  day  he  was 
arrested  under  a  ca.  sa.,  at  the  suit  of  the  plaintiff, 
upon  the  judgment  so  signed.  He  applied  to  a 
Judge  at  chambers  for  his  discharge,  alleging  that  he 
was  privileged  from  arrest  at  the  time  he  was  taken 
because  he  was  on  his  way  to  a  Judge's  chambers. 
He  was  discharged  on  a  second  order  being  made  for 
payment  of  the  debt  and  costs  by  different  instal- 
ments. The  defendant  shortly  afterwards  obtained 
an  order  protecting  him  firom  arrest  under  any  pro- 


cess  in  respect  of  the  debts  due  at  the  time  of  his 
filing  his  petition  to  the  persons  named  in  the  sche- 
dule. He  was  then  arrested  under  a  ca.  sa.  issued 
on  a  judgment  signed  under   the  second   Judge's 

order : Held,  that  he  was  entitled  to  be  discharged, 

the  arrest  being  in  respect  of  the  debt  inserted  in  the 
schedule,  ffochpayton  or  Hookpayton  v.  Bnssett,  23 
Law  J.  Eep.  (n.s.)  Exch.  87;  9  Exch.  Eep.  279. 

(3)  Bitts  of  Exehmge. 

Bills  of  exchange  drawn  by  the  defendant  in 
India,  were  purchased  there  for  the  plaintiff,  Moses 
Symons,  who  resided  in  England,  and  were  indorsed 
and  transmitted  to  him  in  this  country.  The  defen- 
dant afterwards  petitioned  the  Insolvent  Court  in 
India,  and  in  his  schedule  described  the  plaintiff's 
debt  thus :  "  Creditor,  A.  M.  Symons  for  the  follow- 
ing bills  of  exchange  (describing  them),  drawn  by  us 
upon  Messrs.  E,  I,  &  Co.  in  favour  of  Moses 
Symons."  A  person  named  A.  M.  Symons  resided 
in  Calcutta,  but  was  not  shewn  to  be  connected  with 
the  bills  in  question  : — Held,  that  the  description  in 
the  schedule  was  insufficient  within  the  meaning  of 
the  11  Vict.  c.  21.  s.  5.  Sched.  C,  the  Insolvent  Act 
(India),  and,  therefore,  that  the  defendant  was  still 
liable  on  the  bills.  Symons  v.  May,  20  Law  J.  Eep. 
(N.S.)  Exch.  414;  6  Exch.  Eep.  707. 

(4)  On  other  Property. 

A  party,  after  being  discharged  under  the  Insol- 
vent Act,  became  possessed  of  a  house  and  goods  and 
insured  them;  subsequently  to  which  his  discharge 
was  revoked  by  the  Insolvent  Court : — Held,  that 
he  had  an  insurable  interest.  Ma/rks  v.  Hamilton, 
21  Law  J.  Eep.  (n.s.)  Exch.  109;  7  Exch.  Rep. 
323. 

An  insolvent  who  has  petitioned  the  Insolvent 
Court  for  his  discharge  under  ]  &  2  Vict.  c.  110. 
may  sue  for  a  debt  which  accrues  due  to  him  after 
the  vesting  order,  and  before  his  final  discharge, 
unless  the  provisional  assignee  interferes.  Jaohson 
v.  Ewnham,  22  Law  J.  Eep.  (N.s.)  Exch.  13;  8 
Exch.  Rep.  173. 

(5)  Agreement  to  withdram  Opposition  to  Discharge. 

Although  there  is  no  legal  obligation  upon  a  cre- 
ditor of  an  insolvent  to  oppose  his  discharge,  yet 
where  he  has  given  notice  of  an  opposition  and  led- 
other  creditors  to  believe  that  he  will  go  on,  and  that 
the  case  will  be  properly  adjudicated  on,  the  subse- 
quent withdrawing  of  his  opposition  is  not  a  valid 
consideration  to  support  an  agreement  to  pay  money 
to  him,  and  such  an  agreement  is  illegal  and  against 
the  policy  of  the  Insolvent  Act.  ffaU  v.  Dyson,,  21 
Law  J.  Rep.  (n.s.)  Q,B.  224;  17  Q.B.  Eep.  785. 

(e)  Pleadings  amd  Evidence. 

Eeplication  to  a  plea  of  discharge  under  the 
Insolvent  Act,  that  the  cause  of  action  accrued  after 
the  order  and  adjudication  in  that  plea  mentioned, 
— Held  bad,  as  amounting  to  an  argumentative 
denial  of  the  allegation  in  the  plea,  that  the  order 
and  adjudication  were  made  after  the  causes  of 
action  accrued.  Smith  v.  Lovell,  20  Law  J.  Rep. 
(N.s.)  C.P.  67;  10  Com.  B.  Eep.  6;  1  L.  M.  &  P. 
P.C.  794.  _ 

Declaration  on  a  promissory  note  made  by  the 
defendant.     Plea,  that  the  defendant  being  indebted 
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to  the  plaintiff,  and  a  prisoner  for  debt,  duly,  and 
according  to  the  provisions  of  the  statute  in  that  be- 
half, petitioned  the  Court  for  the  Relief  of  Insolvent 
Debtors  for  his  discharge  ftom  custody,  which  peti- 
tion was  duly  filed  in  the  said  court,  and  all  the 
estate  of  the  defendants  afterwards  duly  vested  in 
the  provisional  assignee,  and  a  schedule  of  his  debts 
and  effects  was  delivered  and  filed  in  the  said  court, 
containing  a  description  of  the  debt  to  the  plaintiff. 
That  the  said  Court  did  thereupon  appoint  a  day  for 
the  defendant's  being  brought  up  to  be  dealt  with  ac- 
cording to  the  said  act.  That  the  plaintiff  threatened 
to  oppose  the  defendant's  discharge,  unless  the  defen- 
dant would  deliver  to  the  plaintiff  promissory  notes 
for  the  amount  of  the  debt  due  to  the  plaintiff,  and 
thereupon,  in  order  to  induce  the  plaintiff  to  abandon 
his  threat  and  not  to  oppose  the  defendant's  dis- 
charge, the  promissory  note  in  the  declaration  men- 
tioned was  given.  'That  the  defendant  was  after- 
wards by  an  order  of  the  said  court  duly  discharged 
of  and  from  the  said  debts  so  due  to  the  plaintiff, 
and  in  respect  whereof  he  had  made  and  delivered 
the  said  note,  which  discharge  still  remained  in  full 
force  : — Upon  demurrer,  the  Court  was  of  opinion 
that  the  plea  was  open  to  the  objection  of  duplicity, 
and  the  defendant  had  leave  to  amend.  HegeUine 
V.  Sidy,  21  Law  J.  Rep.  (n.s.)  Q.B.  305;  18  Q.B. 
Rep.  443. 

A  replication  to  a  plea  of  set-off  alleged  that  the 
defendant  being  in  custody  within  the  walls  of  the 
Queen's  Prison  at  the  suit  of  B,  applied,  according  to 
the  provisions  of  the  1  &  2  Vict.  c.  110.  to  the  In- 
solvent Court,  stating  in  his  petition  that  he  was 
willing  his  personal  estate  should  be  vested  in  the 
official  assignee ;  and  that  an  order  was  made  accord- 
ingly:— Held,  tliat  the  replication  was  good.  That 
it  is  sufficient  in  such  a  pleading  to  say,  that  the 
proceedings  were  according  to  the  act,  without 
shewing  that  the  petition  stated  all  the  requisites  of 
the  35th  section.  That  the  Court  will  take  judicial 
notice  that  the  Queen's  Prison  is  in  England.  And 
that  it  was  not  necessary  to  allege  in  the  replication 
on  what  process  the  defendant  was  in  custody. 
Wichens  v.  Goatley,  21  Law  J.  Rep.  (n.s.)  C.P.  SO; 
1 1  Com.  B.  Rep.  666. 

Qucere — whether  it  is  necessary  that  a  petition  to 
the  Insolvent  Court  should  aver  all  the  particulars 
mentioned  in  the  35th  section  of  the  act  in  order  to 
give  the  Court  jurisdiction.     Ibid. 

To  an  action  on  a  promissory  note,  it  was  pleaded 
that,  after  the  passing  of  the  1  &  2  Vict.  c.  110,  one 
C  W  H  being  indebted  to  various  persons,  and  being 
in  actual  custody  within  the  walls  of  Horsemonger 
Lane  Gaol,  did,  within  fourteen  days  of  such  im- 
prisonment, petition  the  Insolvent  Court  for  his  dis- 
charge under  that  act,  and  that  while  the  petition 
was  pending,  and  in  order  to  induce  Messrs.  H,  who 
were  creditors  of  the  said  C  W  H,  to  cease  from  op- 
posing, and  not  thereafter  to  oppose  his  discharge  as 
they  had  threatened,  the  defendant  and  one  H  0 
made  the  note  in  question  and  delivered  it  to  Messrs. 
H,  who  indorsed  it  to  the  plaintiff,  with  notice : — 
Held,  that  this  was  an  illegal  agreement,  and  the 
plea  good.  HiUa  v.  Mitson,  22  Law  J.  Rep.  (n.s.) 
Exch.  273;  8  Exch.  Rep.  751. 

Held,  also,  that  the  production  of  the  copy  of  the 
causes  of  the  insolvent's  detention  filed  with  the 
petition   and  duly  sealed,  was  no  evidence  of  his 


having  been  in  actual  custody  at  the  time  of  his 
petition.     Ibid. 

Where  a  defence  of  a  discharge  under  the  Insol- 
vent Act  is  pleaded,  and  the  traverse  is  taken  that 
the  defendant  was  not  by  the  order  of  adjudication 
ordered  to  be  discharged  from  the  debt  sued  for, 
evidence  is  not  admissible  that  the  debt  was  insuf- 
ficiently described  in  the  schedule,  the  order  of  dis- 
charge being  alone  put  in  issue  by  such  traverse. 
Jackson  v.  Chichester,  22  Law  J.  Rep.  (n.s.)  Exch. 
339;  7  Exch.  Rep.  877. 

(/)  Waa-rant  of  Attorney  to  Official  Assignee. 

The  jurisdiction  to  order  satisfaction  to  be  entered 
on  a  judgment  on  a  warrant  of  attorney  executed  by 
an  insolvent  debtor,  under  the  1  &  2  Vict  c.  110. 
s.  87,  is  confined  to  the  Insolvent  Debtors  Court  by 
section  92.  of  the  same  act,  and  cannot  be  exercised 
by  the  superior  Court  in  which  the  judgment  on  the 
warrant  of  attorney  has  been  entered  up.  Stwrgess 
V.  Joy,  2Z  Law  J.  Kep.  (n.s.)  Q.B.  25  ;  2  E.  &  B. 
739. 

(C)  Assignees. 

(a)  Liability  of. 

A  creditors'  assignee  in  insolvency  under  5  &.  6 
Vict.  c.  11 6.  s.  1.  and  7  &  8  Vict.  c.  96.  s.  4.  is  not 
liable  for  the  messenger's  fees,  except  upon  an  ex- 
press contract.  Samher  v.  Mall,  20  Law  J.  Rep. 
(n.s.)  C.P.  157;  10  Com.  B.  Rep.  780. 

(5)  Powers  and  Rights  of,  over  Debtor's  Property. 

Section  40.  of  the  statute  1  &  2  Vict.  c.  HO. 
applies  only  when  the  bankrupt  has  obtained  a 
certificate  of  conformity,  and  was  inserted  merely 
to  have  the  effect  of  keeping  alive  the  proceedings  in 
the  Insolvent  Court,  for  the  purpose  only  of  enabling 
the  assignees  under  the  insolvency  to  reach  the  pro- 
perty of  the  bankrupt  acquired  after  the  bankruptcy. 
Walker  v.  Edmondson,  20  Law  J.  Rep.  (n.s.)  Q.B. 
186. 

An  annuity  awarded  to  a  country  Commissioner 
of  Bankrupts,  under  the  5  &  6  Vict.  u.  122,  passes 
to  his  assignee  in  insolvency;  and  is  not  within  the 
excepted  cases  mentioned  in  the  56th  section  of  the 
1  &  2  Vict.  c.  110.  Spooner  v.  Payne,  21  Law  J. 
Kep.  (U.S.)  Chanc.  791;  1  De  Gex,  M.  &  G.  383. 

Where  the  insolvent  refused  to  make  the  requisite 
affidavit  that  he  did  not  hold  any  public  office  or 
employment  in  the  terms  of  the  58th  section  of  the 

5  &  6  Vict.  c.  122,  the  Court  allowed  other  evidence 
to  be  given  of  that  fact  to  enable  the  assignee  to  re- 
ceive the  annuity.     Ibid. 

A  defendant  was  committed  for  contempt  for  not 
obeying  an  order  made  on  him  for  the  payment  of 
certain  sums  of  money  into  court,  and  a  writ  of 
sequestration  issued  against  his  estate.  He  was 
afterwards  discharged  from  prison  under  the  Insol- 
vent Debtors  Act.  A  petition  by  the  assignee  that 
the  sequestrator  might  deliver  up  possession  of  the 
estate  of  the  defendant,  was  dismissed.  Tatham  v. 
Parker-,  22  Law  J.  Rep.  (n.s.)  Chanc.  903;  1  Sm. 

6  G.  506. 

Real  estate  was  settled  on  A  for  life,  with  re- 
mainder to  B  in  tail.  C  was  the  eldest  son  of  B. 
C  presented  a  petition  for  his  discharge,  under  the 
1  &  2  Vict.  c.  110,  and  the  usual  vesting  order  was 
obtained  under  the  37th  section,  and  C  obtained  his 
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final  dischargp.  C  gave  the  warrant  of  attorney  to 
confess  judgment  required  by  the  87th  section,  but 
judgment  was  not  entered  up  upon  it.  Afterwards  A 
and  B  died,  and  C  barred  the  entail  and  settled  the 
estate  on  certain  trusts : — Held,  that  the  provisional 
assignee  in  C'e  insolvency  had  not  any  title,  under 
the  37th  or  the  87th  sections,  as  against  the  deed  of 
settlement.  Hawlcer  v.  HalleweU,  23  Law  J.  Rep. 
(n.s.)  Chanc.  778;  2  Sm.  &  G.  498. 

An  insolvent,  upon  obtaining  his  discharge,  as- 
signed all  the  property  to  which  he  should  become 
entitled,  to  his  assignees,  and  executed  a  warrant  of 
attorney  to  confess  judgment,  in  pursuance  of  the 
provisions  of  the  7  Geo.  4.  c.  57.  Judgment  was 
never  entered  up  during  the  life  of  the  insolvent, 
who  before  his  death  became  entitled  to  leasehold 
property: — Held,  that  the  personal  representative, 
and  not  the  assignees,  was  entitled  to  the  after- 
acquired  property.  Hohgrove  v.  Hedges,  24  Law 
J.  Rep.  (N.s.)  Chanc.  456;  3  Drew.  74. 

The  title  of  an  assignee  for  value  of  an  equitable 
interest  is  not  affected  by  a  previous  insolvency  of 
the  assignor,  the  assignee  having  no  notice  of  that 
insolvency.  In  ire  Athmson,  2  De  Gex,  M.  &  G. 
140;  4DeGex  &  S.  548. 

The  effect  of  the  Act  7  Geo.  4.  u.  57.  is  to  vest  in 
the  assignee  in  insolvency  all  the  property  of  the 
insolvent,  but  subject  to  all  equities  to  which  it  would 
be  liable  in  the  hands  of  the  insolvent     Ibid. 

(c)  Actions  by  and  agai/nst. 

A  declaration  stated  that  the  plaintiff  was  a 
printer,  and  that  the  sheriff  had  seized  his  goods 
under  a  fi.  fa.  issued  by  the  defendants,  and  that,  in 
consideration  of  the  defendants  withdrawing  the 
execution,  the  plaintiff  agreed  to  deliver  to  them,  as 
a  security,  a  printing-machine,  which  they  were  to 
be  at  liberty  to  remove,  with  a  power  to  the  plaintiff 
to  redeem  it  on  payment  of  1601.  within  fourteen 
days;  and  alleged  as  a  breach  that,  although  within 
fourteen  days  the  plaintiff  offered  to  pay  the  defen- 
dants 150?.,  the  defendants  refused  to  re-deliver  to 
him  the  printing-machine,  whereby  he  lost  great 
profits,  which  he  would  have  made  by  its  use,  and 
also  thereby  his  whol«  trade  and  business  were 
ruined  and  stopped,  and  he  became  insolvent.  The 
defendants  pleaded  that,  after  the  accruing  of  the 
causes  of  action  declared  upon,  the  plaintiff  became 
insolvent,  and  his  estate  and  effects  were  vested  in 
the  provisional  assignee: — Held,  that  this  plea  was 
good  without  averring  that  the  assignee  had  inter- 
fered. Stamton  v.  OolUer,  23  Law  J.  Kep.  (n.s.) 
Q.B.  116;  3  E.  &  B.  274. 

Held,  also,  that  the  ca^use  of  action  stated  in  the 
declaration  was  an  entire  cause  of  action  which 
touched  the  personal  estate  of  the  insolvent,  and 
therefore  passed  to  the  assignee.     Ibid. 

Section  242.  of  the  Common  Law  Procedure  Act 
applies  only  to  actions  pending  at  the  time  when  a 
bankruptcy  or  insolvency  occurs.     Ibid. 

(D)  Eight  of  Insolvent  to  sue. 

Where  a  vesting  order  has  been  made  under  the 
provisions  of  the  1  &  2  Vict.  c.  110,  vesting  the  pro- 
perty of  an  insolvent  in  the  provisional  assignee,  the 
suspension  of  all  further .  proceedings  in  the  insol- 
vency, and  the  discharge  of  the  insolvent  from  cus- 
tody by  consent  of  the  detaining  creditors,  without 
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adjudication  and  without  a  dismissal  of  the  petition, 
will  not  have  the  effect  of  re-vesting  the  property  in 
the  insolvent,  so  as  to  enable  him  to  sustain  a  suit 
in  respect  thereof.  Tudway  v.  Jones,  24  Law  J. 
Rep.  (N.s.)  Chanc.  507;  1  Kay&J.  691. 

(E)  Rights  of  Scheduled  Creditobs. 

A  B  took  the  benefit  of  the  act  (the  1  &  2  Vict. 
c.  110.),  but  no  judgment  was  entered  up  under  the 

87th  section  : Held,  on  his  death,  that  a  scheduled 

creditor  had  no  remedy  against  his  assets.  In  re 
Moylan,  16  Beav.  220. 

In  1829  R  P  took  the  benefit  of  the  Insolvent 
Act,  7  Geo.  4.  c.  57.  He  executed  at  the  time  a 
warrant  of  attorney,  but  no  judgment  was  entered 
up  ;  and  he  died  in  1849,  leaving  subsequently- 
acquired  assets: — Held,  that  a  scheduled  creditor 
could  not  maintain  a  suit  to  make  the  assets  liable, 
Thomas  v.  Pitmell,  15  Beav.  148. 
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[Marine  insurance:,  see  title  Ship  an©  Shipping — 
and  see  Stamp.] 

(A)  Insueance  on  Lives. 

(a)  .Natmre  of  the  Contrait. 
(/b)  By  one  Office  in  Another. 
I  c)  Absence  of  Interest. 

(d)  Misrepresentations  and  untrue  Answers. 

(e)  Variation  of  Policy  from  Agreement, 
if)  Right  to  the  Policy. 

(g)  Assignment  of  the  Policy. 
(A)  Forfeitwe  of  the  Polijcy. 

i(B)    iNSnUANOB  AGAINST  FiBE. 

(a)  The  Contract,  Oonstruction  of. 
(J)  Insurable  Interest. 

(c)  Alteration  of  the  Rislc. 

(d)  Who  entitled  to  Benefit  of  the  Insurance. 

(C)  Insurance  against  Accidents. 

(D)  Insurance  against  Loss  from  Want  of 
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(A)  Insueance  on  Lives. 

[Abatement  of  income-tax,  see  16  &  17  Vict. 
c.  91,  continued  by  17  &  18  Vict.  c.  40.] 

(o)  Nature  of  the  Contract. 
[See  post,  (g)  Assignment  of  the  Policy.] 

Where  a  party  effects  an  insurance  on  the  life  of 
another,  the  statute  14  Geo.  3.  c.  48.  permits  him, 
after  the  death,  to  recover  from  the  insurance  office 
so  much  of  the  sum  insured,  and  no  more,  as  his 
interest  in  the  life  extended  to  at  the  time  of  effecting 
the  policy;  and  it  is  no  ground  for  refusing  payment 
that  the  interest  had  ceased  during  the  life.  OodsaU 
V.  Boldero  overruled.  Dalby  v.  tlie  India  and 
London  Life  Insurance  Co.  (in  error),  24  Law  J. 
Rep.  (N.S.)  C.P.  2;  15  Com.  B.  Rep.  365. 
3A 
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A  policy  of  insurance  on  life  is  not  a  contract  to 
indemnify  against  loss  like  a  fire  or  a  marine  pulicy, 
but  is  a  contract  to  pay  a  definite  sum  in  considera- 
tion of  an  annuity  paid  during  the  life.    Ibid. 

(h)  By  one  Office  m  Another. 

The  plaintiffs  (the  B.  Insurance  Company)  re- 
assured with  the  defendants  (another  insurance  com- 
pany) the  life  of  D,  which  they  had  themselves 
preriously  assured  to  a  larger  amount.  When  the 
proposition  to  re-assure  was  made  the  defendants 
sent  to  the  plaintiffs  a  printed  form  containing  nine- 
teen questions  relative  to  the  age,  health  and  habits, 
&c.  of  the  person  whose  life  was  to  be  re-assured ; 
and  a  declaration  to  be  made  by  him  that  he  was 
then  in  good  health,  and  not  afflicted  with  any 
disease  tending  to  shorten  life,  and  also  by  the 
plaintiffs  agreeing  that  if  any  untrue  statement  were 
contained  in  such  declaration  or  the  answers  to  the 
questions  the  assurance  should  be  void.  When  this 
document  was  sent  by  the  defendants  they  had  filled 
up  the  answers  to  the  first  five  questions,  but  the  rest 
were  included  in  a  brace,  against  which  was  written, 
"  for  these  particulars  see  copies  of  B.  papers  at- 
tached." At  the  foot  of  these  words  the  plaintiffs' 
agent  had  signed  his  name.  Neither  the  plaintiffs 
nor  D  had  signed  the  printed  paper  in  any  other 
part,  and  blanks  were  left  for  the  signatures  to  the 
declaration.  This  document  was  returned  to  the 
defendants  with  copies  attached  of  the  papers  de- 
livered to  the  B.  office  on  the  original  assurance, 
which  were  properly  signed  by  D,  the  answers  to 
which  were  admitted  to  be.  true  when  given.  The 
defendants  signed  the  policy,  which  recited  that  the 
plaintiffs  had  delivered  to  the  defendants  a  declara- 
tion signed  S^  (iem,  setting  forth  the  past  ani present 
state  of  health  of  the  person  whose  life  was  ae-sured, 
and  stated  that  such  declaration  was  to  be  the  basis 
of  the  contract,  and  if  anything  untrue  were  averred 
in  it  the  policy  was  to  be  void.  The  plaintiffs  ac- 
cepted this  policy  and  paid  the  premiums  upon  it. 
At  the  time  when  this  re-assurance  was  effected,  D 
was  living  abroad  and  was  afflicted  with  a  mortal 
disease,  of  which  he  soon  afterwards  died;  but  this 
fact  was  unknown  to  the  plaintiffs  or  the  defendants. 
An  action  being  brought  on  the  policy  (which  was 
set  out  in  the  declaration)  the  defendants  pleaded 
that  the  plaintiffs  untruly  stated,  in  the  declaration 
mentioned  in  the  poHcy,  that  D  was  at  the  time  of 
making  it  in  good  health,  and  issue  was  taken  on 
this  plea.  At  the  trial  evidence  was  given  of  the 
facts  above  stated.  The  defendants  applied  for  a 
nonsuit  on  the  ground  that  the  plaintiffs,  by  their 
agent,  must  be  taken  to  have  signed  the  declaration 
on  which  the  policy  was  founded.  The  Judge  re- 
fused to  nonsuit,  and  directed  the  jury  to  say  whether 
the  meaning  of  the  parties  was  that  the  plaintiffs 
undertook  that  D  was  then  in  good  health,  or  that 
the  defendants  were  to  decide  whether  they  would 
re-assure  upon  the  statements  appearing  in  the 
original  papers;  and  he  handed  to  the  jury  the 
whole  of  the  documents  in  evidence,  in  order  that 
they  might  form  their  opinion  whether  the  signature 
applied  to  the  declaration,  or  only  to  the  particular 
questions  against  which  it  was  placed  : — Held,  by 
Lord  Campbell,  C.J.,  Coleridge,  J.  and  Wighiman, 
J.,  that  the  question  whether  the  plaintiffs  had  signed 
the  declaration  was  for  the  jury,  and  not  for  the 


.Judge,  to  decide;  but,  per  Erie,  /.,  that  the  plain- 
tiffs, suing  on  the  policy,  could  not  give  parol  evi- 
dence to  con'radict  the  statement  co!itain«;d  in  it. 
Foster  v.  the  Mentor  Life  Assurance  Co.,  23  Law  J. 
Eep.  (N.s.)  aB.  145;  3  E.  &  B.  48. 

Secondly  (by  Wightman,  J.  and  Erie,  J.),  that 
the  jury  were  misdirected  in  not  being  told  that  the 
plaintiffs  having  accepted  the  policy  containing  the 
recital  that  they  had  signed  the  declaration  without 
objection,  were  primd  facie  concluded  by  that 
recital.  Per  Lord  Campbell,  C.J,  and  Coleridge.  J., 
that  the  direction  was  right,  as  assuming  that  the 
plaintiffs  had  not  signed  the  declaration,  they  were 
not  under  the  circumstances  precluded  fiom  denying 
that  they  had  done  so.     Ibid. 

Evidence  was  given  that  it  was  usual  where  in- 
surance offices  re-assured  lives,  on  which  they  had 
before  granted  policies,  for  the  office  proposing  such 
re-assurance  to  submit  to  the  office  granting  it  the 
papers  on  which  the  original  assurance  was  effected, 
and  for  the  latter  office  to  accept  or  decline  such 
re-assurance  on  the  statements  contained  in  those 
papers : — Held,  by  Lord  Campbell,  C.J.,  that  the 
evidence  of  this  usage  was  admissible  to  shew  that 
no  declaration  as  to  the  present  health  of  D  was 
signed  by  the  plaintiffs — dissentientibus  Coleridge,  J. 
and  Erie,  J.     Ibid. 

(c)  Absence  of  Interest. 

A  being  entitled  to  receive  a  sum  of  money  when 
B  (in  his  twenty-ninth  year)  should  attain  the  age  of 
thirty,  insured  B's  life  for  *two  years.  B  attained 
the  age  of  thirty,  and  A  received  the  money.  B 
then  died  before  the  expiration  of  the  two  years: — 
Held,  that  A  was  entitled  to  recover  on  the  policy. 
Law  V.  the  London  Indisptiiaile  Life  Policy  Co., 
24  Law  J.  Rep.  (N.s.)Chanc.  196;  1  Kay  &  J.  223. 

A  life  assurance  differs  from  a  fire  or  marine 
assurance,  inasmuch  as  it  is  not  a  contract  of  in- 
demnity, but  a  contract  to  pay  a  certain  definite  sum 
at  a  future  time  in  consideration  of  certain  annual 
payments  in  the  mean  time.     Ibid. 

A  policy  of  assurance  is  not  void  under  the  14 
Geo.  3.  c.  48.  s.  3.  by  reason  of  the  interest  in  the 
life  assured  ceasing  before  the  expiration  of  the 
policy.     Ibid. 

Where,  by  a  policy  of  assurance,  it  was  provided 
that  no  members  of  the  company  should,  in  their  in- 
dividual capacity,  be  held  to  be  liable  to  any  per- 
sonal responsibility  for  any  sum  to  become  due  by 
virtue  of  the  policy,  and  that  all  persons  having 
claims  against  the  company  by  virtue  of  the  policy 
should  only  be  entitled  to  make  such  claims  effectual 
against  the  proper  funds  of  the  company, — Held, 
that  a  claimant  under  the  policy  was  entitled  to 
relief  in  a  court  of  equity,  there  being  no  adequate 
remedy  at  law.     Ibid. 

The  amount  which  a  person  is  entitled  to  insure 
by  a  policy  on  the  life  of  another,  is  the  full  value 
of  his  expectant  benefit  when  it  shall  accrue,  and 
not  merely  the  present  value  of  such  benefit  at  the 
time  of  effecting  the  insurance.     Ibid. 

The  statute  14  Geo.  3.  c.  48.  does  not  prohibit  a 
policy  of  life  insurance  from  being  granted  to  one 
person  in  trust  for  another,  where  the  names  of  both 
persons  appear  upon  the  face  of  the  instrument;  nor 
does  the  effecting  of  such  an  insurance  in  any  way 
contravene  the    policy  of   the  statute.      CoUett  v. 
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Morrison,  9  Hare,  162;  21  Law  J.  Rep.  (n.s.) 
Charic.  878. 

Whether  the  14  Geo.  3.  c.  48,  prohibiting  insu- 
rances by  persons  liaving  no  interest,  applies  to 
benefit  insurance  societies  constituted  under  the 
Friendly  Societies  Acts— qucere.  Brown  v.  Freeman, 
4  De  Gex  &  Sm.  444. 

A  director  of  the  A  assurance  company  effected 
on  behalf  of  that  company  a  cross  insurance  with 
the  B  company  on  a  life,  as  an  indemnity  against  one 
effected  with  the  A  company.  Afterwards  the  policy 
with  the  A  company  was  cancelled,  but  the  director 
continued  to  keep  up  the  other  until  the  life  dropped  ; 
— Held,  that  a  bill  filed  by  the  B  company  to  have 
the  policy  effected  with  that  company  delivered  up, 
and  to  stay  an  action  upon  the  policy,  was  not 
demurrable.  The  India  and  London  Assurance 
Co.  V.  Daliy,  i  De  Gex  &  Sm.  462. 

(d)  Misrepresentations  wnd  untrue  Answers. 

To  an  action  on  a  policy  of  insurance,  a  plea  that 
the  insurer  was  induced  to  enter  into  the  policy  by  a 
false  representation  of  a  material  fact,  made  by 
the  assured  and  their  agent,  such  representation 
being  at  the  time  it  was  made  false  to  the  knowledge 
of  the  insurers  and  their  agents,  is  supported  by  proof 
either  of  concealment  or  of  misrepresentation  not 
fraudulent.  Anderson  v.  Thornton,  8  Exch.  Rep.  425. 

F  applied  to  an  insurance  ofjice  to  effect  a  policy 
on  his  life.  He  received  a  form  of  "  Proposal"  con- 
taining questions  requiring  to  be  answered.  Among 
these  were  the  following:  "  Did  any  of  the  party's 
near  relations  die  of  consumption  or  any  other  pul- 
monary complaint?"  and  "  Has  the  party's  life  been 
accepted  or  refused  at  any  office  ?"  To  each  of  these 
questions  F  answered  "  No."  The  answers  were 
false.  F  signed  the  proposal,  and  a  declaration  ac- 
companying them,  by  which  he  agreed  "  that  the 
particulars  mentioned  in  the  above  proposal  should 
form  the  basis  of  the  contract."  The  policy  men- 
tioned several  things  which  were  "warranted"  by 
F.  The  subjects  of  these  two  answers  were  not  in- 
cluded in  such  warranty.  The  policy  also  contained 
a  proviso,  that  "  if  anything  so  warranted  shall  not  be 
true,  or  if  any  circumstance  material  to  this  insurance 
shall  not  have  been  truly  stated,  or  shall  have  been 
misrepresented  or  concealed,  or  any  false  statements 
made  to  the  company  in  or  about  the  obtaining  or 
eflTecting  of  this  insurance,"  the  policy  should  be 
void,  and  the  monies  paid  should  be  forfeited.  In 
an  action  on  the  policy, — Held,  reversing  the  judg- 
ments of  the  Courts  of  Exchequer  and  Exchequer 
Chamber  in  Ireland,  that  it  was  a  misdirection  to 
leave  it  to  the  jury  to  say  whether  the  answers  to 
the  two  questions  vieie  material  as  well  as  false,  and 
if  not  material^  that  the  plaintiff  was  entitled  to  the 
verdict.  The  representation  being  part  of  the  con- 
tract, its  truth,  not  its  materiality,  was  in  question. 
Anderson  v.  Fitzgerald,  4  H.L.  Cas.  484. 

(e)   Variation  of  Policy  from  Agreement. 

If  the  policy  varies  from  the  agreement  to  effect 
an  insurance,  a  court  of  equity  will  interfere  and  deal 
with  the  case  of  the  insured  on  the  footing  of  the 
agreement,  and  not  of  the  policy.  Oollett  v.  Morri- 
son, 21  Law  J.  Rep.  (n.s.)  Chanc.  878;  9  Hare,  162. 

Observations  on  relief  in  equity  against  insurance 
companies  in  cases  of  fraud.    Ibid. 


(/)  Bight  to  the  Policy. 

A  lent  B  money,  and  in  consideration  B  granted 
to  A  an  annuity  on  the  life  of  B,  calculated  at  &l.  per 
cent.,  and  a  sum  equal  to  a  premium  on  a  policy  on 
the  life  of  B.  The  annuity  was  secured  by  B  and 
co-obligors  in  a  bond  to  A.  The  annuity  was  redeem- 
able on  notice,  and  notice  being  given  the  same  was 
redeemed.  A,  the  grantee,  had  effected  a  policy  on 
the  life  of  B,  and  paid  the  premiums  out  of  the 
money  paid  by  B.  B  claimed  the  policy  and  filed 
a  bill  to  enforce  it :— Held,  that  the  policy,  although 
effected  for  securing  the  annuity  and  the  premiums 
paid  by  the  grantee  out  of  the  monies  paid  by  the 
grantor,  belonged  to  the  grantee,  the  creditor,  and 
not  to  the  grantor,  the  debtor.  -  Oottleib  v.  Cranch, 
22  Law  J.  Rep.  (n.s.)  Chanc.  912;  4  De  Gex,  M. 
&  G.  440. 

Where  A  effects  a  policy  in  his  own  name  upon 
the  life  of  B,  declaring  he  is  interested  in  B's  life, 
such  policy,  ^rsmiJ /fficje,  belongs  to  A,  and  the  mere 
proof  that  some  of  the  premiums  were  paid  by  B 
does  not  rebut  that  presumption.  Tristan  v.  Mardey, 
14  Beav.  232. 

Where  the  grantee  of  an  annuity  insured  the  lives 
for  which  the  annuity  was  granted,  without  there 
being  any  stipulation  on  the  subject  between  him 
and  the  grantor : — Held,  that  the  latter,  on  redeem- 
ing, had  no  right  to  have  the  policy  delivered  to 
him.    Ex  parte  Lancaster,  4  De  Gex  &  Sm.  524. 

(g)  Assignment  of  the  Policy. 
A  upon  his  marriage  gave  a  bond  to  secure  5,000^. 
to  his  intended  wife.  Several  years  after  the  mar- 
riage, A  being  in  difficulties  and  unable  to  perform 
his  bond,  it  was  arranged  that  his  wife  should  out  of 
her  private  income  keep  up  certain  policies  to  be 
effected  on  A's  life,  in  which  he  was  to  have  no  fur- 
ther interest  than  to  carry  out  his  bond.  In  pur- 
suance of  this  arrangement  A  insured  his  life  by  a 
policy,  one  of  the  conditions  of  which  provided  that 
policies  effected  by  persons  on  their  own  lives  who 
should  die  by  their  own  hands  should  be  void,  so  far 
as  regards  the  executors  or  administrators  of  the 
person  so  dying,  but  should  remain  in  force  only  to 
the  extent  of  any  hand  fide  interest  acquired  by  any 
other  person  under  an  actual  assignment  by  deed  for 
a  valuable  consideration  in  money,  or  by  virtue  of 
any  legal  or  equitable  lien  as  a  security  for  money, 
upon  proof  of  the  extent  of  such  interest  being  given 
to  the  directors  to  their  satisfaction.  The  policy,  to- 
gether with  the  bond  for  5,000/.  was  immediately  on 
its  being  effected  handed  over  to  T  as  a  trustee  for 
A's  wife,  in  whose  hands  they  always  remained.  A's 
wife  paid  the  preiniums  upon  the  policy  in  pursu- 
ance of  the  arrangement  A  died  by  his  own  hands, 
and  a  claim  was  made  upon  the  insurance  ofiice  by 
his  executors  for  the  amount  of  the  policy,  which  was 
resisted: — Held,  that  T  had  a  hond  fide  interest  in 
the  policy  by  virtue  of  an  equitable  lien  as  a  security 
for  money,  within  the  meaning  of  the  condition,  and 
that  the  executors  of  A  were  therefore  entitled  to 
recover.  That,  under  the  condition,  it  was  obliga- 
tory upon  the  office  to  pay  the  amount  of  the  policy, 
upon  proof  of  the  interest  being  given  as  required, 
and  that  it  was  sufficient  if  evidence  to  that  effett 
was  given  to  the  directors,  with  which  they  ought 
reasonably  to  be  satisfied.     That  the  condition  was 
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not  illegal  as  offering  an  encouragement  to  suicide. 
Moore  v.  Woolsey,  24  Law  J.  Eep.  (h.s.)  Q.B.  40; 
4  E.  &  B.  243. 

(k)  Forfeiture  of  the  Policy. 

A  debtor  insured  his  life  at  the  instance  of  his  cre- 
ditor, by  two  policies,  and  assigned  the  same  to  his 
creditor.  One  of  the  conditions  indorsed  on  the  po- 
licies was,  that  the  policies  should  be  void  and  the 
monies  forfeited  to  the  insurance  society  if  the  in- 
sured should  go  beyond  the  limits  of  Europe  without 
the  licence  of  the  directors.  The  insured  did  go  be- 
yond the  limits  without  licence,  and  died  in  Canada. 
The  society  refused  to  pay,  and  the  creditor  filed  a 
claim  for  payment,  and  proved  that,  after  the  breach 
of  the  condition,  the  local  agent  of  the  society,  at 
the  place  where  the  insurances  had  been  effected, 
continued,  with  knowledge  of  the  breach,  to  receive 
the  premiums,  and  represented  to  the  agent  of  the 
creditor  that  the  breach  of  the  condition  would  not 
invalidate  the  policies,  if  the  premiums  were  regu- 
larly paid : — Held,  that  the  knowledge  of  the  local 
agent  was  constructive  notice  to  the  society  of  the 
breach;  and,  whether  they  had  express  notice  or  not, 
they  were  precluded  from  insisting  on  and  availing 
themselves  of  the  forfeiture  when  the  money  became 
payable.  Wing  v.  Harney,  23  Law  J.  Rep.  (n.s.) 
Chanc.  511;  S  De  Gex,  M.  &  G.  265. 

(B)  Insurance  against  Fibe. 

(a)  The  Contract,  Construction  of. 

[See  Dalby  v.  the  India  and  London  Life  Assu- 
rance Co.,  ante,  (A)  (o).] 

A  policy  of  insurance  against  fire  contained  seve- 
ral conditions,  a  non-compliance  with,  which  it  was 
stated  would  make  the  policy  void.  It  then  con- 
tained a  condition,  "that  whenever  a  fire  shall  hap- 
pen the  insured  shall  give  immediate  notice  thereof 
to  one  of  the  secretaries  or  agents  of  the  society,  and 
within  three  months  deliver  to  such  secretary  or 
agent  under  his  or  her  hand  accounts  exhibiting  the 

full   particulars  and   amount   of  the  loss,  &c.": 

Held,  that  the  delivery  of  such  particulars  was  a  con- 
dition precedent  to  the  right  to  recover  on  the  policy. 
Mason  v.  Harvey,  22  Law  J.  Rep.  (h.s.)  Exch.  336; 
8  Exch.  Rep.  819. 

(S)  Insurable  Interest. 

A  party,  after  being  discharged  under  the  Insol- 
vent Act,  became  possessed  of  a  house  and  goods 
and  insured  them;  subsequently  to  which  his  dis- 
charge was  revoked  by  the  Insolvent  Court : Held, 

that  he  had  an  insurable  interest.  Maries  v.  Hamil- 
ton, 21  Law  J.  Rep.  (h.s.)  Exch.  109;  7  Exch.  Rep. 
323. 

(c)  Alteration  of  the  Risk. 
A  declaration  on  a  fire  policy,  made  between  the 
plaintiflF  and  an  insurance  company,  stated  the  pro- 
posals of  insurance  thus :  "Class  4.  Special  hazardous. 
Coopers,  &c.,  and  any  other  risks  of  more  than  ordi- 
nary hazard  by  reason  of  any  steam-engine,  stove, 
kiln,  furnace,  oven,  or  other  fire  heat,  used  in  the 
process  of  any  manufactory,"  &c.  The  conditions 
uf  insurance  were  stated  to  be,  first,  that  if  in  the 
buildings  insured  shall  be  used  any  steam-engine, 
jiove,  Lc,  or  any  description  of  fire  heat  to  be  car- 


ried on  therein,  the  same  must  be  noticed  and  al- 
lowed in  the  policy ;  and  in  case  of  any  circumstance 
happening  after  an  insurance  has  been  effected, 
whereby  the  risk  shall  be  increased,  the  insured  is  to 
give  notice  to  the  company,  and  the  same  must,  pre- 
vious to  a  loss,  be  allowed  by  indorsement  on  the 
policy,  otherwise  the  policy  is  void;  fourthly,  in  case 
of  any  alteration  being  made  in  a  building  insured, 
or  in  case  of  any  steam-engine,  stove,  &c.  being  in- 
troduced, notice  thereof  must  be  given,  and  every 
such  alteration  must  be  allowed  by  indorsement  on 
the  policy,  and  any  further  premium  which  the  alter- 
ation may  occasion  must  be  paid;  and  unless  such 
notice  be  duly  given,  and  such  premium  paid,  no 
benefit  will  arise  to  the  insured  in  case  of  loss.  The 
plaintiff,  who  was  a  cabinet-maker,  built  in  the  in- 
sured premises  a  permanent  erection,  consisting  of  a 
furnace  or  boiler,  connected  with  a  small  steam- 
engine,  neither  of  which  was  comprised  in  the  ori- 
ginal insurance,  or  allowed  by  indorsement  on  the 
policy.  The  steam-engine  and  boiler  were  used  in 
a  heated  state  for  the  purpose  of  turning  a  lathe,  not 
in  the  course  of  the  plaintiff's  business,  but  in  order 
to  ascertain  by  Experiment  whether  it  would  answer 
his  purpose  to  use  it  in  his  business.  The  plaintiff's 
stock  and  premises  were  subsequently  consumed  by 
fire ; — Held,  that  the  simple  introduction  of  a  steam- 
engine  into  the  premises,  without  its  having  fire  heat 
attached  to  it,  would  not  affect  the  policy,  but  it 
would  be  otherwise  if  fire  heat  were  put  to  it;  that 
it  made  no  difference  whether  the  steam-engine  was 
used  on  trial,  with  the  intention  of  ascertaining 
whether  it  would  succeed  or  not,  or  as  an  approved 
means  of  carrying  on  the  plaintiff's  business;  nor  did 
it  make  any  difference  whether  it  was  used  for  a 
longer  or  a  shorter  time;  and  that  the  assured  was 
not  entitled  to  recover.  Glen  v.  Lewis,  22  Law  J. 
Rep.  (h.s.)  Exch.  22a;  8  Exch.  Rep.  607. 

A  policy  of  insurance  against  fire  was,  on  the  7th 
of  April  1851,  effected  with  the  defendant  in  London 
on  premises  in  California,  described  as  "  a  brick 
building,  used  as  a  dwelling-house  and  store,  de- 
scribed in  the  paper  attached  to  this  policy,"  from 
the  1st  of  February  1851  to  the  1st  of  February 
1852.  The  description  in  the  paper  annexed  to  the 
policy,  and  which  was  sent  over  to  England  in 
October  1850,  for  the  purpose  of  getting  an  insur- 
ance effected,  was  as  follows  (inter  alia)  :  "  The 
house  is  composed  of  two  stories,  without  a  base- 
ment story."  The  building  in  question  was  erected 
in  September  18S0,  at  a  cost  of  6,000i.,  and  the 
description  annexed  to  the  policy  was  correct  in  all 
respects  at  the  time  when  it  was  sent  over  to 
England.  In  March  1851  alterations  in  the  build- 
ing were  commenced,  by  carrying  up  the  walls  to  a 
greater  height,  and  adding  a  third  story  at  a  cost 
of  l,000i.;  which  alterations  were  completed  before 
May  1851.  It  was  found  as  a  fact  that  the  new 
works  had  not  increased  the  hazard  or  probabilitv 
of  fire,  except  so  far,  if  at  all,  as  the  increase  of 
area  by  the  addition  of  the  third  story  necessarily 
increased  such  hazard  or  probability.  On  the  3rd 
of  May  1851  the  whole  building  was  destroyed  by 
fire: — Held,  that  the  description  (which  niust  be 
read  as  if  inserted  in  the  policy)  amounted  to  a 
warranty  that  the  premises  corresponded  with  the 
description  on  the  7th  of  April  1851,  when  the 
policy  was  effected,  or  at  least  that  they  had  not 
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been  altered  in  the  intermediate  time,  so  as  to 
increase  the  risk  of  the  insurer ;  and  to  a  warranty 
that  the  assured  would  not,  during  the  continuance 
of  the  risk,  voluntarily  do  anything  to  make  the 
condition  of  the  building  vary  from  the  description, 
so  as  thereby  to  increase  the  risk  or  liability  of  the 
insurer.  That  the  effect  of  the  alteration  in  question 
was  necessarily  to  increase  the  hazard  and  proba- 
bility of  fire,  and  to  render  the  insurer  liable  for  a 
greater  loss,  and  therefore  that  the  assured  could 
not  recover.  Sillem  v.  Thornton,  23  Law  J.  Rep, 
(N.s.)  Q.B.  36-2;  3  E.  &  B.  868. 

(d)  Who  entitled  to  Benefit  of  the  Insvjrance. 

In  a  suit  to  administer  the  trusts  of  a  will,  the 
receiver  was  directed  to  pay  all  insurance  monies 
and  other  outgoings  in  respect  of  a  particular  estate. 
Certain  stables  attached  to  the  mansion-house  were 
burned  down,  and  as  it  was  not  thought  desirable  to 
rebuild  them,  the  money  received  from  the  insur- 
ance office  was  paid  into  court : — Held,  that  the 
petitioner,  who  was  afterwards  declared  by  the  Court 
to  be  tenant  in  tail  of  the  estate,  was  entitled  to  the 
insurance  money,  and  that  it  was  not  to  be  applied 
for  the  benefit  of  the  estate  generally.  Seymour  v. 
Vernon,  21  Law  J.  Eep.  (h.s.)  Chanc.  433. 

(C)  Insukancb  against  Accidents. 

A  personal  injury  occasioned  by  slipping  from  the 
step  of  a  railway  carriage,  while  in  the  act  of  stepping 
to  the  platform  for  the  purpose  of  crossing  the  line 
to  obtain  a  fresh  ticket  in  order  to  continue  a  rail- 
way journey,  constitutes  a  "railway  accident" 
within  the  meaning  of  a  contract  of  insurance  (under 
the  powers  conferred  on  the  Railway  Passengers 
Assurance  Company  by  the  statutes  12  &  13  Vict. 
c.  xl.  and  15  &  16  Vict.  u.  c. — local  and  personal), 
stipulating  that  the  sum  assured  shall  be  payable  to 
the  legal  representatives  of  the  assured  in  the  event 
of  death  happening  to  the  assured  from  railway 
accident  whilst  travelling  in  any  class  carriage  on 
any  line  of  railway  in  Great  Britain  or  Ireland,  or 
that  a  proportionate  part  shall  be  paid  to  the  assured 
himself  in  the  event  of  his  sustaining  any  personal 
injury  by  reason  of  such  accident.  Theobald  v.  the 
Jiailway  Passengers  Ass^f/rance  Co.,  23  Law  J.  Rep. 
(N.S.)  Exch.  249;  10  Exch.  Rep.  45. 

(D)  Insdbancb  against  Loss  from  Want  of 
Ihteqkitt. 

A  policy  of  assurance  against  any  loss  by  the 
want  of  integrity,  honesty,  or  fidelity  of  one  R  W,  in 
his  employment  as  secretary  to  the  Marylebone 
Literary  and  Scientific  Institution,  was  granted  by 
the  defendants  to  the  plaintiff.  The  basis  of  the 
contract  was  recited  to  be  a  statement  in  writing  by 
the  treasurer  of  the  institution  lodged  at  the  ofiSce 
of  the  company,  containing  a  declaration  of  the 
truth  of  the  answers  that  had  been  given  to  the 
questions  contained  in  the  proposal  for  the  policy; 
and  there  was  a  proviso  that  any  fraudulent  mis- 
statement or  suppression  in  that  declaration  should 
render  the  policy  void  from  the  beginning.  The 
statement  referred  to  contained  (inter  alia)  the  fol- 
lowing questions  and  answers :  "  In  what  capacity 
do  you  intend  to  employ  the  applicant;  and  with 
reference  to  this  question  will  you  state,  as  far  as 
circumstances  will  permit,  the  nature  of  his  intended 


duties  and  responsibilities?" — ^"He  is  secretary  of 
the Literary  Institution,  of  which  I  am  trea- 
surer."  "  The  checks  which  will  be  used  to  secure 

.  accuracy  in  his  accounts,  and  when  and  how  often 
they  will  be  balanced  and  closed  ?" — "  Examined 
by  finance  committee  every  fortnight" : — Held,  that 
this  statement  that  the  accounts  of  R  W  would  be 
examined  once  a  fortnight  by  the  finance  committee 
of  the  institution  did  not  amount  to  a  warranty;  and 
that  the  defendants  were  liable  upon  the  policy  for 
a  loss  occasioned  in  consequence  of  the  finance  com- 
mittee neglecting  to  examine  his  accounts  in  the 
manner  specified.  BenhamyAhe  United  Otmrantee 
and  Life  Assurance  Co.,  21  Law  J.  Rep.  (N.s.) 
Exch.  317;  7  Exch.  Rep.  744. 


INTEREST. 

[See  Judge.] 

(A)  When  recovekable  qenbrahy. 

(B)  Demand  of. 

( C )  Rate  of. 

(D)  Indoksement  of  Claim  for  on  Writ  of 

Summons. 


(A)  When  kecoteraele  generally. 

■  [On  error,  see  Reg.  Gen.  Trin.  term,  1853,'  r.  26, 
22  Law  ,T.  Rep.  (n.s.)  lii;  1  E.  &  B.  App.  Ixxxiii. 
And  see  Orme  v.   Galloway,  title  Assumpsit,  (B) 

A  count  for  interest  upon  and  for  the  forbearance 
of  sums  laid  out  for  the  defendant,  and  at  his  request, 
and  forborne  at  the  defendant's  request,  is  good, 
though  it  does  not  state  that  the  money  was  paid  to 
the  defendant's  use,  or  forborne  to  the  defendant. 
Smith  V.  Hartley,  20  Law  J.  Rep.  (n.s.)  C.P.  169; 
2  L.  M.  &  P.  P.C.  304. 

The  plaintiff  having,  after  notice  of  action,  served 
a  railway  company  with  a  written  demand  of  interest 
under  the  statute  3  &  4  Will.  4.  c.  42.  s.  28,_Held, 
that  the  arbitrator,  under  a  submission  of  "all  mat- 
ters in  difference,"  might  award  the  plaintiff  interest 
notwithstanding  the  notice  of  action  did  not  contain 
a  demand  of  interest;  and,  further,  that,  assuming  a 
notice  of  action  to  have  been  necessary,  the  want 
or  insufficiency  of  such  notice  could  not  be  taken 
advantage  of,  since  the  5  &  6  Vict.  c.  97.  s.  B. 
unless  pleaded  specially.  Ed/wards  v.  the  Great 
Western  RaU.  Co.,  21  Law  J.  Rep.  (n.s.)  C.P.  72; 
11  Com.  B.  Rep.  58a. 

(B)  Demand  of. 

A  demand  for  interest,  though  too  large  as  apply- 
ing to  a  time  anterior  to  the  demand,  may  yet  be 
sufficient  to  entitle  the  jury  to  give  the  plaintiff  interest 
under  the  statute  3  &  4  Will.  4.  c.  42.  s.  28.  Londea- 
iorough  v.  Moviatt,  23  Law  J.  Rep.  (n.s.)  Q  B.  38; 
4  E.  &  B.  1. 

(C)  Kate  of. 

[See  17  &  18  Vict.  c.  90.  s.  3.] 

Where  the  grantor  of  an  annuity  had  covenanted 

with  his  surety  to  pay  the  annuity,  but  had  failed  to 

do  so,  and  the  surety  had,  in   consequence,  been 

compelled  to  make  the  payments  of  the  annuity  as 
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they  fell  due, — Held,  that  in  an  action  on  the  cove- 
nant by  the  surety  against  the  grantor,  the  jury  were 
at  liberty  to  award  as  damages  t'oi  the  breach  of 
cuvenant,  not  only  the  amount  of  the  principal  sums 
so  paid,  but  also  interest  on  such  principal  sums; 
and  that  as  the  grantor  had  stilted  an  account, 
allowing  interest  on  some  previous  payments,  at  the 
rate  of  5/.  per  cent.,  the  jury  were,  on  this  occasion 
at  liberty,  if  they  pleased,  to  calculate  the  interest 
at  the  same  rate.  Petre  v.  Duncombe,  20  Law  J. 
Eep.  (N.S.J  Q.B.  242;  2  L.  M.  &  P.  P.C.  107. 

In  an  action  against  the  drawer  of  a  bill  of 
exchange  not  bearing  interest,  which  has  been  dis- 
honoured by  non-acceptance,  if  the  jury  find  the 
plaintiff  entitled  to  interest  by  way  of  damages,  the 
measure  of  damages  is  the  rate  of  interest  at  the 
place  where  the  bill  was  drawn.  Gibbs  v.  Jrremont, 
22  Law  J.  Rep.  (n.s.)  Exch.  302j  9  Exch.  Rep.  25. 

A  mortgage  of  a  vessel  having  been  executed  to 
secure  repayment  at  the  end  of  six  months  of  a 
sum  of  money,  with  interest  thereon  at  the  rate  of 
10/.  per  cent.,  with  a  power  of  sale  at  the  end  of  that 
time,  and  the  interest  and  principal  not  having  been 
paid  at  the  expiration  of  the  six  months, — Held, 
that  the  defendant  was  liable  to  pay  interest  at  the 
rate  of  10/.  per  cent,  in  respect  of  the  time  that 
elapsed  after  the  expiration  of  the  six  months. 
Morgan  v.  Jones,  22  Law  J.  Rep.  (n.s.)  Exch.  232; 
8  Exch.  Rep.  620. 

Circumstances  under  which  it  was  held  that  pay- 
ments should  have  been  applied  by  the  receiver  in 
TsAuaw^  jyrincvpal  and  not  in  discharging  mterest, 
Scott  v.  Sandeman,  1  Macq.  H.L.  Cas.  293. 

Where  a  creditor,  in  the  view  of  speedy  payment, 
agreed  to  accept  41.  per  cent,  interest, — Held,  that 
mere  delay  in  the  payment  did  not  entitle  him  to 
charge  51.  ;  the  evidence  failing  to  shew  that  the 
delay  was  attributable  to  misconduct  on  the  part  of 
the  debtor.     Ibid. 

(D)  Indobsement  of  Claim  fob,  on  Writ  of 

Sdmmohs. 

Where  judgment  was  signed  under  the  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  s.  25, 
on  a  writ  specially  indorsed,  claiming,  inter  alia,  in- 
terest on  an  I  O  U,  the  Court  refused  to  set  aside 
the  judgment  on  the  ground  that  the  defendant,  by 
not  appearing  to  the  writ,  had  admitted  a  contract, 
express  or  implied,  to  pay  interest.  Hodwayv.  Lucas, 
24  Law  J.  Rep.  (n.s.)  Exch.  155;  10  Exch.  Rep. 
667. 

Although  the  Common  Law  Procedure  Act,  1852, 
8.  2.5,  does  not  limit  the  right  of  specially  indorsing 
a  writ  with  interest  to  cases  where  there  has  been 
either  an  express  or  implied  contract  to  pay  interest, 
yet  in  all  cases,  except  bills  of  exchange  and  promis- 
sory notes,  if  any  party  not  entitled  to  interest  makes 
a  claim  for  it  by  special  indorsement  to  gain  an  im- 
proper advantage,  the  Court  will  set  aside  the  judg- 
ment and  compel  the  attorney  making  such  indorse- 
ment to  pay  the  costs.     Ibid. 


and  other  actions  as  regards  the  terms  upon  which 
rules  for  a  new  trial  will  be  granted,  where  the  ver- 
dict is  against  the  evidence.  Therefore,  where  the 
first  verdict  was  owing  to  the  miscarriage  of  the  jury, 
a  rule  was  made  absolute  for  a  new  trial  upon  pay- 
ment of  costs.  Janes  v.  Wkitbread,  20  Law  J.  Rep. 
(n.s.)  C.P.  217;  11  Com.  B.  Rep.  106. 

Upon  an  interpleader  issue  whether  certain  goods 
and  chattels  seized  in  execution  were  "  at  the  time 
of  the  seizure  the  goods  and  chattels  of  the  plaintilfj'' 
the  plaintiff  proved  a  bill  of  sale  of  the  goods  to 
himself:- — Held,  that  the  defendant,  the  execution 
creditor,  might  set  up,  by  way  of  answer,  a  prior 
bill  of  sale  to  a  third  party.  Gadsden  v.  Barrow, 
23  Law.T.  Rep.  (n.s.)  Exch.  134;  9  Exch.  Rep.  514. 

Where  an  auctioneer,  who  was  sued  for  the  deposit- 
money  paid  on  a  sale  by  auction  of  real  estate,  on 
the  ground  that  the  vendor's  title  was  defective,  ap- 
plied for  a  rule  calling  upon  the  vendor  and  the  pur- 
chaser to  interplead,  the  Court,  on  its  appearing  that 
the  vendor  had  no  other  property  than  that  of  which 
the  title  was  disputed,  refused  to  substitute  the  ven- 
dor as  defendant,  unless  the  original  defendant  gave 
security  for  costs ;  and  refused  to  allow  the  defendant 
his  costs  of  the  application  out  of  the  deposit-money. 
Ddler  v.  Prickett,  20  Law  J.  Eep.  (N.s.)  Q.B.  151; 
15  Q.B.  Rep.  1081. 


INTERPLEADER  ISSUE. 
[In  county  courts,  see  title  Isfbeior  Codbt.] 

Procedure,  Evidence  amd  Costs. 
There  is  no  difference  between  interpleader  issues 


INTERPLEADER  SUIT. 

After  a  decree  in  an  interpleader  suit,  one  of  the 
defendants,  who  was  the  official  assignee  in  insolvency 
of  another  defendant,  died,  and  a  supplemental  bill 
was  filed  by  a  third  defendant  alone,  making  the 
assignee  subsequently  appointed  the  sole  defendant: 
— Held,  that  the  supplemental  suit  was  properly 
constituted,  and  an  objection  for  want  of  parties 
overruled.  LyTie  v.  Pennell,  20  Law  J.  Rep.  (n.s.) 
Chanc.  108;  1  Sim.  N.S.  113. 

G  P  the  elder  was  the  owner  of  one-third  of  a  ship; 
Messrs.  S  M  &  Co.,  of  Calcutta,  were  the  owners  of 
another  third,  and  were  mortgagees  of  the  other 
third,  of  which  G  P  the  younger  was  the  owner. 
R,  I  &  Co.,  of  London,  were  the  agents  of  S,  M  &  Co., 
and  they  appointed  Messrs.  T  the  ship's  brokers, 
who  as  such  received  the  freight,  which  amounted  to 
2,721/.  2s.  7y.,  and  paid  one-third,  907/.  Os.  lOd., 
to  G  P  the  elder.  R,  1  &  Co.  accepted  several  bills  of 
exchange  drawn  against  this  freight,  and  before  they 
became  due  stopped  payment.  S,  M  &  Co.  also 
stopped  payment,  and  finally  became  insolvent. 
Claims  were  then  made  upon  Messrs.  T  for  the 
whole  freight  by  R,  I  &  Co.,  and  also  by  the  holders 
of  the  bills  drawn  by  them,  as  well  as  on  behalf  of 
S,  M  Si.  Co.  and  6  P  the  younger,  and  upon  a  bill 
filed  by  Messrs.  T,  that  the  defendants  might  inter- 
plead in  respect  of  the  1,814/.  1*.  9d.: — Held,  that 
no  decree  could  be  made  in  the  suit  to  compel  the 
plaintiffs  to  bring  the  entire  freight  into  court ;  that 
as  no  defendant  asked  to  have  the  bill  dismissed,  the 
Court  must  make  a  decree  of  interpleader ;  and  that 
such  decree  would  only  protect  them  to  the  extent 
of  1,814/.  Is.  9d.  TouVmin  v.  Eeid,  21  Law  J.  Rep. 
(n.s.)  Chanc.  391;  14  Beav.  499. 

Where  interpleader  suits  have  been  ordered  to  be 
brought  by  the  several  claimants  to  a  fund  and  the 
costs  reserved,  the  Court  will  not,  on  petition  before 


INTERPLEADER— JUDGE. 


367 


the  hearing  on  further  directions,  order  payment  to 
any  one  of  the  claimants  of  the  share  found  due  to 
him  on  the  separate  report  of  the  Master.  Bruce  v. 
Elwvn,  22  Law  J.  Bep.  (h.s.)  Chauc.  150  ;  9  Hare, 
294. 

B  undertook  to  pay  A  the  sum  of  365i.  at  a  par- 
ticular time,  and  afterwards  paid  him  iOl.  on 
account.  A  then  assigned  the  sum  of  36S/.  alleged 
to  be  due  to  him  from  B.both  to  C  and  D,  and  C 
and  D  claimed  to  be  paid  this  sum  from  B.  B 
filed  a  bill  of  interpleader  against  C  and  D,  stating 
the  payment  of  40t,  and  requiring  them  to  inter- 
plead as  to  the  .325i. ; — Held,  that,  on  account  of 
the  difference  of  the  two  sums  of  365/  and  325A, 
interpleader  did  not  lie.  Diplock  v.  Hammond,  23 
Law  J.  Rep.  (n.s.)  Chanc.  550;  5  DeGex,  M.  &  G. 
320;  2  Sm.  &  G.  141. 

C  and  D  had  a  dispute  as  to  a  sum  of  money  in 
the  hands  of  B.  On  the  9th  of  April  C  gave  notice 
to  B  that  a  bill  would  be  filed  as  to  this  sum,  and 
filed  a  bill  accordingly  on  the  16th  of  April.  On 
the  same  day  B  filed  a  bill  of  interpleader : — Held, 
that  interpleader  did  not  lie.     Ibid. 

The  plaintiff  in  an  interpleader  suit  disallowed  the 
costs  of  proceedings  taken  by  him  in  the  suit,  subse- 
quent to  his  receivina;  notice  of  the  withdrawal  of 
the  adverse  claims.   Symes  v.  Magnay,  20  Beav.  47. 

A  judgment  creditor  assigned  the  debt  and  after- 
wards became  insolvent.  The  judgment  debtor  died, 
and  her  executor  received  notices  from  three  claim- 
ants ;  one  from  the  assignee  of  the  debt,  another 
from  the  assignee  of  the  judgment  creditor  in  insol- 
vency, and  a  third  from  the  attorney  of  the  judg- 
ment creditor,  in  respect  of  his  lien  for  costs ;  the 
executor  thereupon  filed  his  bill  of  interpleader: — 

Held,  on  the  authority  of v.  Bolton,  that  the 

bill  could  be  sustained.  Jones  v.  Tlwmas,  2  Sm. 
&  G.  186. 

Where  a  bill  of  interpleader  had  annexed  to  it 
only  an  affidavit  of  the  plaintiff's  solicitor,  that  there 
was  no  collusion,  a  demurrer  was  allowed.  Wood 
V.  Lyne,  4  De  Gex  &  S.  16. 

A  life  insurance  company  received  notice  of  an 
assignment  by  an  insurer  of  a  policy  which  the  com- 
pany had  granted,  and  the  insurer  afterwards  became 
insolvent.  Soon  after  the  death  of  the  person  whose 
life  was  insured,  the  assignee  for  value  applied  for 
payment  of  the  sura  due  upon  the  policy,  and  the 
com  pany  inquired  of  the  provisional  assignee  of  the 
insolvent,  whether  he  would  consent  to  payment 
being  made  to  the  assignee  for  value.  The  pro- 
visional assignee  said  he  could  not  give  such  consent, 
but  that  it  must  be  sought  for  from  the  Court  of  In- 
solvent Debtors.  The  insolvent  himself  gave  notice 
to  the  company  not  to  pay  over  the  policy  monies  to 
his  assignee  for  value,  on  the  ground  that  the  debt 
for  which  it  was  assigned  as  a  security  was  satisfied. 
In  the  mean  time  an  action  was  brought  upon  the 
policy  by  the  assignee  for  value  in  the  name  of  the 
insolvent  against  the  company  : — Held,  that  it  was 
not  a  case  in  which  the  company  were  entitled  to 
file  their  bill  of  interpleader  against  the  plaintiff  in 
the  action,  the  interest  of  the  insolvent  and  his  pro- 
visional assignee  being  subordinate  to  that  of  the 
assignee  for  value.  Deaborough  v.  Harris,  5  De 
Gex,  M.  &  G.  439. 

The  case  of  Pemi  v.  Edmonds,  5  Hare,  314,  over- 
ruled.    Ibid. 


It  is  no  objection  to  a  hill  of  interpleader  that  it 
is  filed  after  verdict  at  law,  where  the  effect  of  the 
action  at  law  was  to  ascertain  the  quantum  of  damages 
due  on  the  claim  of  the  plaintiff  at  law  (a  defendant 
in  equity).  Hamilton  v.  Marks,  S  De  Gex  &  Sm. 
638. 

Upon  a  motion  to  dissolve  an  injunction,  it  is  not 
the  proper  timeto  object  to  the  form  of  the  plaintiff's 
affidavit  denying  collusion;  but  any  such  objection 
should  be  taken  on  demurrer,  when  the  Court  might 
grant  leave  to  amend  the  affidavit.     Ibid. 

In  a  case  of  interpleader,  where  the  claim  of  the 
principal  defendant  was  legal,  and  the  claims  of  the 
other  defendants  were  derived  from  him,  and  equit- 
able only,  and  did  not  extend  to  the  whole  amount 
recovered  at  law: — Held,  that  an  injunction  restrain- 
ing legal  proceedings,  obtained  on  an  interpleader 
bill,  could  be  sustained.     Ibid. 


ISLE  OF  MAN. 

The  Isle  of  Man  is  not  within  the  United  King- 
dom. Damson  v.  Farmer,  20  Law  J.  Rep.  (n.s.) 
Exch.  177;  6  Exch.  Rep.  242. 


JEWS. 
[See  title  Oath.] 


JOINT-STOCK  COMPANY. 

[See  titles  Bankers  and  Banking  Company- 
Company — Mime.] 


JUDGE. 


Disqualification  on  Ground  of  Interest. 
[See  title  Justice  of  the  Peace,  (B)  (d).] 

A  public  company,  which  was  incorporated,  filed 
a  bill  in  equity  against  a  landowner,  in  a  matter 
largely  involving  the  interests  of  the  company.  The 
Lord  Chancellor  had  an  interest  as  a  shareholder  in 
the  company  to  the  amount  of  several  thousand 
pounds,  a  fact  which  was  unknown  to  the  defendant 
in  the  suit.  The  cause  was  heard  before  the  Vice 
Chancellor,  who  granted  the  relief  sought  by  the 
company.  The  Lord  Chancellor,  on  appeal,  affirmed 
the  order  of  the  Vice  Chancellor: — Held,  that  the 
Lord  Chancellor  was  disqualified,  on  the  ground  of 
interest,  from  sitting  as  Judge  in  the  cause,  and  that 
his  decree  was  therefore  voidable,  and  must  conse- 
quently be  reversed.  Dimes  v.  the  Qrand  Jiimctian 
Canal  Co.,  3  H.L.  Cas.  769. 

Held  also,  that  the  Vice  Chancellor  is,  under  the 
S3  Geo.  3.  c.  24,  a  Judge  subordinate  to,  but  not 
dependent  on,  the  Lord  Chancellor,  and  that,  conse- 
quently, the  disqualification  of  the  Lord  Chancellor 
did  not  affect  him ;  but  that  his  decree  might  be 
made  the  subject  of  appeal  to  the  House  of  Lords. 
Ibid. 

Before  a  decree  made  by  the  Vice  Chancellor  can 
be  appealed  against,  it  is  required  to  be  enrolled. 
The  enrolment  is  the  act  of  the  Lord  Chancellor: — 
Held,  that  the  act  of  enrolment,  though  performed 
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by  a  Lord  Chancellor  disqualified  by  interest  from 
adjudicating  in  the  cause,  was  not  aflfected  by  his  dis- 
qualification, but  was  valid  for  the  purpose  of  bring- 
ing up  the  appeal  to  the  House  of  Lords.     Ibid. 

Under  an  appointment  by  the  Bishop,  Robert 
Joseph  Phillimore,  D.C.L.,  was  constituted  Chan- 
cellor and  Vicar  General  in  Spirituals,  and  OiEcial 
Principal  of  the  Episcopal  and  Consistory  Coiu-t  of 
Chichester  for  life,  with  power  of  surrogating  and 
substituting  fit  person  or  persons  in  his  stead,  and  of 
rec-alling  or  removing  them,  with  the  consent  of  the 
bishop;  and  power  is  conferred  upon  him,  in  the  ab- 
sence of  the  bishop  from  the  Consistory  Court,  to 
proceed  by  himself  or  his  substitute  in  all  causes, 
business,  suits  and  complaints,  spiritual  and  eccle- 
siastical, &c.,  and  decide  and  finally  determine  the 
same  (with  certain  exceptions  not  now  material), 
nevertheless,  first  consulting  and  having  the  consent 
of  the  bishop,  if  either  party  prayed  the  judgment  of 
the  bishop.  The  appointment  also  reserved  to  the 
bishop  to  examine  and  determine  every  cause  in  his 
proper  person  in  the  Consistory  Court: — Held,  that 
although  the  Official  Principal  exercised  powers  dele- 
gated to  him  by  the  bishop,  he  was  constituted  an 
ordinary  Judge  of  the  Consistory  Court,  and  acted 
judicially  quite  independently  of  the  bishop.  And, 
therefore,  that  the  bishop  being  interested  in  a  suit 
heard  and  decided  by  the  Official  Principal  was  no 
ground  for  a  prohibition.  Ex  parte  Medwin,  in  re 
itawUnson  v.  Medwin,  22  Law  J.  Rep.  (n.s.)  Q.B. 
169;  1  E.  &  B.  609. 


JUDGMENT. 

[Actions  on,  see  title  Action.] 

(A)  For  Want  of  a  Plea. 

(B)  For  not  proceeding  to  Trial. 
{a)  As  in  Case  of  Nonsuit. 

( 1 )  Since  the  Common  Law  Proce- 
dure Act. 

(  2 )  Before  Issue  joined. 

( 3 )  After  Peremptory  Undertaking  to 
try. 

(i)  In  other  Cases. 

(5)  After  Notice  to  try. 

(C)  After  Verdict. 

(a)  Siging  and  entering  up. 

( 6 )  Nunc  pro  Tunc. 

( c)  Arrest  of. 

(d)  Non  Obstante  Veredicto. 

(D)  Revival  op. 
F-)  Release  of. 

(F)  Charge  on  Lands,  under  1  &  2  Vict. 

c- 110. 
(a)  Upon  vihai  Property  charged. 
(6)  Entry  of  Satisfaction. 

( c)  Registration  of. 

(d)  Priority  of. 

(G)  Proceedings  upon,  in  Equity. 
(H)  Rights  of  Jodqment  Creditors. 


(A)   Fob  Want  op  a  Plea. 

The  Lynn  and  Ely  Railway   Company  ha\-ing 
given  a  bond  were  afterwards  by  act  of  parliament 


amalgamated  with  certain  other  lines,  under  the 
name  of  the  East  Anglian  Railway  Company,  to 
which  all  the  liabilities  of  the  Lynn  and  Ely  Railway 
Company  were  transferred.  To  an  action  against 
the  East  Anglian  Railway  Company  upon  the  bond, 
the  defendants,  after  setting  out  the  deed  on  oyer, 
pleaded  as  follows :  "  which  being  read  and  heard, 
the  defendants  say  that  the  said  writing  obligatory  is 
not  their  deed."  The  plaintiff  having  signed  judg- 
ment as  for  want  of  a  plea  the  Court  refused  a  rule 
to  set  aside  the  judgment,  there  being  no  affidavit  of 
merits.  Selhy  v.  the  East  Anglian  Rail.  Co.,  21  Law 
J.  Rep.  (n.s.)  Exch.  27;  7  Exch.  Rep.  63. 

An  order  to  plead  several  matters  was  obtained, 
after  the  rule  office  was  closed,  upon  the  day  that 
the  time  for  pleading  expired.  The  pleas  were 
delivered  the  same  evening,  with  a  copy  of  the 
order  and  a  notice  that  the  rule  would  be  drawn  up 
and  served  as  soon  as  it  could  be  obtained  from  the 
oifice.  At  10  o'clock  the  following  day  the  plaintiff 
signed  judgment ; — Held,  that  the  judgment  wa? 
regular.  Glen  v.  Lewis,  22  Law  J.  Rep.  (n.s.) 
Exch.  24;  8  Exch.  Rep.  132. 

(B)  For  not  procbedinq  to  Trial. 
(a)   As  in  Case  of  Nonsuit. 
[The  14  Geo.  2.  c.  17.  as  to  judgment  in  ease  of 
nonsuit  is  repealed  by  15  &  16  Vict.  c.  76.  8.  100.] 

(1)  Since  the  Common  Law  Procedure  Act. 

A  rule  for  judgment  as  in  case  of  nonsuit  cannot  be 
granted  in  an  action  of  ejectment  since  the  Common 
Law  Procedure  Act  came  into  operation.  Doe  d. 
Leigh  v.  Holt,  21  Law  J.  Rep.  (n.s.)  Exch.  335. 

(2)  Before  Issue  joined. 

The  plaintiff  delivered  a  replication  concluding  to 
the  country, with  an  "&c."  at  the  end: — Held,  that 
the  defendant  was  not  entitled  to  judgment  as  in  case 
of  nonsuit,  as  issue  had  not  been  joined,  and  the 
"&c."  could  not  for  this  purpose  be  treated  as 
equivalent  to  a  similiter,  Knaggs  v.  Knaggs,  2  L. 
M.  &  P.  P.C.  465. 

(3)  After  Peremptory  VndertaJcing  to  try. 

Where  the  plaintiff,  after  giving  a  peremptory 
undertaking  to  try,  discovers  that  the  defendant  has 
become  insolvent,  it  is  no  ground  for  discharging  or 
enlarging  the  undertaking.  Embden  v.  Dewy,  20 
Law  J.  Rep.  (n.s.)  Q,.B.  397;  16  Q.B.  Rep.  804. 

AVhere  a  rule  for  judgment  as  in  case  of  nonsuit 
has  been  discharged  on  a  peremptory  undertaking  to 
try  at  the  first  sittings,  the  plaintifl'  cannot  throw  the 
trial  over  the  sittings  by  getting  a  rule  for  a  special 
jury,  and  having  the  cause  marked  by  the  marshal 
for  a  special  jury.  Levy  v.  Moylan,  20  Law  .T. 
Rep.  (n.s.)  C.P.  122;  10  Com.  B.  Eep.  657;  2  L. 
M.  &  P.  P.C.  1-2. 

(4)  In  oilier  Cases. 
The  defendant  induced  the  plaintiff  to  discount 
his  acceptance  upon  his  representation  that  he  was 
of  age,  and  when  it  was  presented  for  payment 
raised  no  objection  on  the  ground  of  his  infancy,  but 
upon  being  sued  upon  it,  pleaded  infancy.  The 
plaintifl:'  then  made  inquiries,  and  having  satisfied 
himself  that  the  plea  was  untrue,  joined  issue  and 
gave  notice  of  trial;  but  he  subsequently  ascertained 
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from  documents  in  the  defendant's  possession  that  the 
plea  was  true,  whereupon  he  countermanded  notice 
of  trial,  and  toolc  no  further  proceedings : — Held, 
that  the  defendant  was  not  entitled  to  judgment  as 
in  case  of  nonsuit.  Newton  v.  Farrall,  20  Law  J. 
Eep.  (n.s.)  Exch.  201;  2  L.  M.  &  P.  P.O.  139. 

An  affidavit  stating  that  the  plaintiff  has  given 
notice  of  trial,  and  has  not  proceeded  to  trial  pur- 
suant to  the  said  notice,  is  sufficient  to  call  upon  a 
plaintiff  to  shew  cause  why  there  should  not  be 
judgment  as  in  case  of  a  nonsuit  against  him,  and  to 
satisfy  the  Court  that  he  hsis  made  no  default. 
Driscoll  V.  WhtMey,  21  Law  J.  Rep.  (n.s.)  (1.B. 
232;  17  Q.B.  Rep.  948. 

The  plaintiff  having  become  insolvent  after  issue 
joined,  a  rule  for  judgment  as  in  case  of  nonsuit  was 
discharged  and  a  stet  processus  entered,  it  not  ap- 
pearing whether  the  assignees  were  willing  to  con- 
tinue the  action  or  not,  or  that  any  application  had 
been  made  to  them.  Gamn  v.  AUan,  21  Law  J. 
Eep.  (n.s.)  Exch.  80;  7  Exch.  Eep.  306. 

Obtaining  an  injunction  to  stay  the  proceedings 
does  not  deprive  the  defendant  of  his  right  to  move 
for  judgment  as  in  case  of  nonsuit.  Doison  v. 
SrocJcMcmJc,  21  Law  J.  Eep.  (n.s.)  Exch.  96;  7 
Exch.  Eep.  316. 

Where  subsequent  to  the  removal  of  the  injunc- 
tion, the  plaintiff  gave  notice  of  trial,  but  did  not  try, 
the  defendant  was  held  to  be  entitled  to  move  for 
judgment  as  in  case  of  nonsuit;  and,  semlle,  that  the 
time  for  proceeding  to  trial,  according  to  the  practice 
of  the  Court,  runs  from  the  removal  of  the  injunc- 
tion.    Ibid. 

Upon  a  motion  for  judgment  as  in  case  of  non- 
suit, it  is  enough  if  the  affidavit  shews  a  default, 
without  going  on  to  negative  that  the  plaintiff  has 
since  proceeded  to  trial :  that  fact  should  come  from 
the  other  side.  Blackman  v.  AspUn,  12  Com.  B. 
Eep.  4S3. 

(i)  After  Notice  to  try. 

[See  IS  &  16  Vict.  o.  76.  s.  101.  and  Eeg.  Gen. 
Hil.  term,  1853,  r.  58,  22  Law  J.  Eep.  (n.s.)  xii; 
1  E.  &  B.  App.  xiii.] 

The  Common  Law  Procedure  Act,  15  &  16  Vict. 
c.  76,  which  abolishes  the  old  mode  of  proceeding 
for  judgment  as  in  case  of  nonsuit  applies  to  cases 
where  issue  has  been  joined,  and  default  made  in 
going  to  trial,  in  pursuance  of  notice  before  that  act 
came  into  operation.  Morgcm  v.  Jonxs,  8  Exch. 
Rep.  128. 

If  a  plaintiff  has  good  cause  for  not  proceeding  in 
the  action  after  issue  joined,  and  the  defendant  not- 
withstanding gives  hun  a  twenty  days'  notice  under 
section  101.  of  the  Common  Law  Procedure  Act, 
1852,  to  force  him  to  trial,  the  plaintiff  need  not 
wait  until  the  defendant  has  entered  a  suggestion 
that  the  plaintiff  has  failed  to  proceed  to  trial, 
although  duly  required,  but  may  at  once  apply  to 
the  Court  to  extend  the  time  for  proceeding,  and  the 
Court  will  in  such  case  grant  an  extension  for  a 
definite  period.  FartTiimg  v.  Castles,  22  Law  J.  Eep. 
(n.s.)  Q.B.  167;  1  Bail  C.C.  142. 

Where  a  defendant,  who  was  in  prison,  had  stated 
that  he  intended  to  go  through  the  Insolvent  Court, 
and  that  he  had  made  up  his  mind  not  to  pay  any- 
body, and  afterwards,  pursuant  to  the  Common  Law 
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Procedure  Act,  15  &  16  Vict.  c.  76.  u.  101,  served 
the  plaintiff  with  a  twenty  days'  notice  to  bring  the 
cause  on  for  trial,  the  Court  set  aside  the  notice. 
Truscott  v.  Lcmtow,  23  Law  J.  Eep.  (n.s.)  Exch. 
96;  9  Exch.  Eep.  420. 

A  defendant  is  entitled  to  enter  a  suggestion  on 
the  record,  and  sign  judgment  for  his  costs  under  the 
101st  section  of  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76,  where  a  plaintiff  neglects  to 
try  a  cause  at  the  times  mentioned  in  the  section, 
and  to  proceed  to  trial  at  the  assizes  or  sittings 
occurring  immediately  after  the  expiration  of  the 
twenty  days'  notice  to  try,  which  by  the  section 
the  defendant  is  enabled  to  give.  Judhins  v. 
Athertm,  23  Law  J.  Eep.  (n.s.)  Q.B.  335;  3  E.  & 
B.  987. 

Notice  of  trial  was  given  for  the  Summer  Assizes, 
and  the  plaintiff  at  the  assizes  withdrew  the  record. 
On  the  21st  of  February  following  the  defendant 
gave  notice,  requiring  the  plaintiff  to  bring  on  to 
trial  the  issue  joined  in  the  action  at  the  next  assizes 
at  Liverpool,  the  commission  day  of  which  was  the 
21st  of  March.  The  defendant  did  not  proceed  to 
trial  as  required  by  the  notice,  and  the  defendant  on 
the  Sth  of  May  entered  a  suggestion  on  the  record 
in  the  terms  of  the  101st  section,  and  signed  judg- 
ment for  his  costs  : — Held,  that  the  defendant  had 
properly  entered  the  suggestion  and  signed  judg- 
ment.    Ibid. 

(C)  After  Verdict. 

(a)  Signing  cmd  entering  up. 

[See  15  &  16  Vict.  e.  76.  s.  9S_Eeg.  Gen.  Hil. 
term,  1853,  r.  55,  22  Law  J.  Eep.  (n.s.)  xii;  1  E.  & 
B.  App.  xii.] 

Where,  in  an  action  of  tort,  there  was  a  verdict 
for  the  plaintiff,  with  a  farthing  damages,  on  the 
first  count,  and  for  the  defendant  on  the  second 
count,  and  the  defendant  took  out  a  summons  calling 
upon  the  plaintiff  to  sign  judgment  upon  the  verdict 
so  given,  or  to  deliver  the  postea  to  the  defendant 
for  the  purpose  of  doing  so,  and  an  order  was  made 
that  the  postea  should  be  accordingly  delivered  to 
the  defendant,  who  thereupon  signed  judgment  for 
the  plaintiff  on  the  first  count,  and  for  himself  on 
the  second  count, — Held,  that  this  judgment  was 
regular.  Tayloi-  v.  Neafield,  24  Law  J.  Eep.  (n.s.) 
Q.B.  126;  4  E.  &  B.  462. 

(5)  Nvmo  pro  tunc. 

[See  Eeg.  Gen.  Hil.  term,  1853,  r.  56,  22  Law  J. 
Eep.  (n.s.)  xii;  1  E.  &  B.  App.  xii;  also  Trinity 
term,  r.  32,  ibid,  lii  and  Ixxxiii.] 

The  Court  cannot  depart  from  a  general  rule  of 
practice  in  order  to  do  substantial  justice  in  a  par- 
ticular case.  The  Court  gives  a  party  leave  to  enter 
judgment  nunc  pro  time  after  the  expiration  of  two 
terms,  only  when  the  delay  has  been  the  act  of  the 
Court  itself.  Therefore,  where  the  executrix  of  a 
plaintiff  was  unable  to  get  probate  of  the  will  on 
account  of  a  caveat  entered  in  the  ecclesiastical 
court  by  the  defendant  for  the  purpose  of  delay, 
this  Court,  though  reluctantly,  refused  to  give  leave 
to  enter  judgment  7i/imc  pro  tunc  after  the  expiration 
of  two  terms.  Freeman  v.  Tramch,  21  Law  J.  Eep. 
(n.s.)  C.P.  214;  12  Com.  B.  Rep.  406. 
3B 
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(c)  Arrest  of. 

[See  15  &  16  "Vict.  c.  76.  s.  143_Reg.  Gen.  Hil. 
term,  1853,  r.  50,  22  Law  J.  Rep.  (n.s.)  xii;  1  E.  & 
B.  App.  xii.] 

Some  issues  of  fact  had  been  found  for  the  plain- 
tiff and  some  for  the  defendant,  in  vacation.  Issues 
in  law  still  remained  undetermined  at  the  commence- 
ment of  the  next  term.  It  being  admitted  that  no 
motion  in  arrest  of  judgment  or  for  judgment  non 
obstante  veredicto  could  be  made  until  the  demurrers 

were  determined, Semile,  that   no    such    motion 

could  be  made  under  the  circumstances  after  the 
first  four  days  of  term,  except  by  consent.  Harris, 
or  Harrison,  v.  tJie  Great  Northern  Bail.  Co.,  21 
Law  J.  Hep.  (n.s.)  C.P.  16;  11  Com.  B.  Rep.  542. 

(d)  Non,  obstante  Veredicto. 

[Curing  defective  pleadings  by  suggestion,  see 
15  &  16  Vict.  c.  76.  s.  143.  As  to  time  for  moving 
for,  see  Reg.  Gen.  Hil.  term,  1853,  r.  50,  22  Law  J. 
Rep.  (n.s.)  xii;  1  E.  &  B.  App.  xii.] 

Judgment  may  be  moved  for  non  obstante  vere- 
dicto on  a  plea  of  set-off.    Madrall  v.  TheV/tison, 

21  Law  J.  Rep.  (n.s.)  Q.B.  410. 
[See  ante,  (c).] 

(D)  Revival  of. 

A  judgment  was  more  than  a  year  and  a  day  old, 
but  less  than  six  years,  when  the  Common  Law 
Procedure  Act  came  into  operation,  and  had  not 
been  revived  by  scire  facias  : — Held,  that  execution 
might  issue  under  the  128th  section  of  15  &  16 
Vict.  c.  76.  without  any  revival  of  the  judgment. 
Boodle  V.  Davis,  22  Law  J.  Rep.  (n.s.)  Exch.  6fl; 
8  Exch.  Rep.  351. 

(E)  Release  of. 

A  judgment  debt  was  equitably  assigned  by  deed, 
and  the  same  was  assigned  over,  together  with  the 
deed,  but  no  notice  of  the  latter  transaction  was 
given  to  the  judgment  debtor.  A  release  to  the 
debtor  was  afterwards  given  by  the  original  assignee, 
and  the  debtor  accepted  the  release  without  requiring 
the  delivery  up  or  the  production  of  the  original 
deed  of  assignment: — Held,  affirming  the  decree  of 
the  Court  below,  that  the  release  was  good  as  against 
the  assignee,  who  had  neglected  to  give  notice  to  the 
debtor  of  the  assignment  to  him.     Stocks  v.  Dobson, 

22  Law  J.  Rep.  (n.s.)  Chanc.  884 ;  4  De  Gex,  M. 
&  G.  11 :  affirming  5  De  Gex  &  Sm.  760. 

(F)  Charge  on  Lands  under  1  &  2  Vict.  c.  110. 
(a)  Upon  what  Property  chairged. 

A  judgment  is  not  by  the  1  &  2  Vict.  c.  110. 
made  a  charge  on  an  ecclesiastical  benefice  held  by 
the  debtor.  Bates  v.  Brothers,  23  Law  J.  Rep. 
(n.s.)  Chanc.  782;  2  Sm.  &  G.  509. 

A  judgment  entered  up  against  a  beneficed  clergy- 
man does  not  create  a  charge,  under  the  13th  section 
of  the  statute  1  &  2  Vict.  c.  110.  upon  his  living. 
Hawkins  v.  Gathercole,  24  Law  J.  Rep.  (n.s.) 
Chanc.  332;  6  DeGex,  M.  &  G.  1;  20  Law  J.  Rep. 
(n.s.)  Chanc.  59;  21  Ibid.  617;  1  Sim.  N.S.  63;  1 
Drew.  12. 

A  receiver  was  appointed  by  the  Court  in  a  suit 
by  a  judgment  creditor  of  a  beneficed  clergyman  to 
enforce  his  judgment  as  a  charge  upon  the  living,  the 


Vice  Chancellor  who  appointed  the  receiver  con- 
sidering that  the  judgment  was  a  charge.  Another 
judgment  creditor  then  issued  a  sequestration  against 
the  same  living,  and  a  motion  being  made  in  the 
cause  for  his  committal  for  contempt,  another  Vice 
Chancellor  refused  to  make  any  order,  but  directed 
him  to  pay  the  costs,  and  he  undertook  to  deal  with 
the  sequestration  as  the  Court  should  direct.  At 
the  hearing,  the  same  Vice  Chancellor  felt  bound  by 
the  opinion  expressed  on  the  occasion  of  the  ap- 
pointment of  the  receiver,  and  decid'ed  accordingly. 
On  appeal,  the  Lords  Justices  held,  that  the  first 
judgment  was  not  a  charge  on  the  benefice;  that  a 
receiver  ought  not  to  have  been  appoiiited;  that 
sequestration  was  the  only  proper  mode  of  enforcing 
a  judgment  against  the  profits  of  a  benefice;  and 
that  the  judgment  creditor  who  had  issued  a  seques- 
tration had  a  priority  of  charge,  notwithstanding  any 
contempt  he  might  have  committed  by  interfering 
when  a  receiver  was  appointed.     Ibid. 

Considerations  applicable  to  the  Interpretation  of 
statutes.    Ibid, 

By  a  decree,  made  in  a  Chancery  suit,  A  was 
ordered  to  pay  a  sum  of  money  to  B.  This  decree 
was  registered  in  pursuance  of  the  1  &  2  Vict. 
c.  110,  and  operated  as  a  charge  on  some  real  estate 
belonging  to  A.  The  order  not  having  been  com- 
plied with,  B  issued  an  attachment  against  A,  and 
had  him  taken  into  custody  for  contempt : — Held, 
that  B,  by  such  proceeding,  had  not  relinquished  his 
right  to  his  charge  on  A's  property.  Roberts  v.  Ball, 
24  Law  J.  Rep.  (N.s.)  Chanc.  471;  3  Sm.  &  G.  168. 

(b)  Entry  of  Satisfaction. 

The  plaintiff,  after  making  an  entry  of  a  judg- 
ment obtained  against  the  defendant  in  the  book  of 
the  senior  Master  of  the  Common  Pleas,  pursuant  to 
1  &  2  Vict.  c.  110.  8.  19,  with  a  view  of  charging 
the  defendant's  real  estate,  took  him  in  execution 
under  the  same  judgment.  The  defendant  became 
insolvent,  and  his  assignee  contracted  to  sell  his  real 
estate.  The  purchaser  refused  to  complete  the 
purchase  in  consequence  of  the  entry  of  the  judg- 
ment which  charged  the  property.  The  plaintiff 
having  refused  to  consent  to  an  entry  of  satisfaction 
being  made  in  the  book,  the  Court,  on  the  applica- 
tion of  the  assignee,  granted  a  rule  ordering  the 
plaintiff's  attorney  to  attend  before  the  senior  Master 
of  Common  Pleas  and  consent  to  an  entry  being 
made  that  the  plaintiff  had  taken  the  defendant  in 
execution  under  the  judgment  after  having  made 
the  entry.  Lerwis  v.  J)yson,  21  Law  J.  Rep.  (s.S.) 
Q.B.  194;  1  Bail  C.C.  33. 

(c)  Jiegislrationof. 
By  the  2  &  3  Vict.  c.  11.  s.  5,  as  against  pur- 
chasers or  mortgagees  without  notice,  a  judgment 
registered  in  the  Common  Pleas  under  the  1  &  2 
Vict.  c.  110.  s.  19,  is  not  to  "  bind  or  affect  any 
lands,  &c.  further  or  otherwise  or  more  extensively 
in  any  respect"  than  a  docketed  judgment  would 
have  done  before  the  1  &  2  Vict.  c.  110.  There- 
fore, leaseholds,  which  were  formerly  not  bound  by 
a  docketed  judgment  until  an  elegit  issued,  are  not 
now  affected,  as  against  purchasers  or  mortgagees 
without  notice,  until  an  elegit  has  issued.  "Westhrooh 
V.  BVythe,  23  Law  J.  Rep.  (n.s.)  4.3.  386;  3  E.  & 
B.  737. 
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The  7  AiiDi  0.  20.  s.  18,  which  provides  that  no 
judgliietit  shall  affect  or  bind  Sny  lands  ili  Middlesex 
except  ftom  the  time  when  a  memorial  of  such 
judgment  shall  be  entered  at  the  register  office  for 
Middlesex,  is  not  repealed  by  the  1  &  2  Vict.  c.  110. 
9.  13,  and  therefore  a  judgment  registered  in  the 
Common  Pleas  has  the  effect  of  a  charge  upon  lands 
in  Middlesex  only  from  the  time  whetl  the  jiidgment 
has  been  also  registered  in  Middlesex.     Ilnd. 

A  was  mortgagee  of  a  term  of  ninety-nine  years 
in  Middlesex  by  a  mortgage  made  on  the  19th  of 
June,  which  was  registered  in  Middlesex  on  the  28th 
of  June.  B  had  obtained  a  judgment  against  the 
mortgagor,  which  was  registered  in  the  Common 
Fleas  on  the  6th  of  June,  but  never  registered  in 
Middlesex,  alid  upon  which  an  elegit  issued  Eind  was 
executed  on  the  Sth  of  September ; — Held,  that  as 
between  A  and  B,  A  was  entitled  to  the  land.     Ibid. 

An  action  was  brought  against  Alfred  H  under 
the  name  of  Edward  H.  Alfred  H  appeared  to  the 
action  in  the  name  of  Edward,  and  judgment  was 
recovered  against  him  under  the  name  of  Edward. 
This  judgment  was  registered  against  him  under  the 
1  &  2  Vict.  c.  110.  in  his  right  name  of  Alfred  H : 
— Held,  that  this  judgment  was  valid  as  against 
subsequent  incumbrancers  in  respect  of  the  lands 
of  the  debtor.  Beavan,  v.  the  Earl  of  Oxford,  24 
Law  J.  Bep.  (w.s.)  Chano.  311;  3  Sm.  &  G.  11< 

{d)  Priority  of. 

In  an  action  of  ejectment,  by  an  execution  creditor 
claiming  under  a  writ  of  elegit  executed  Upon  a  judg- 
ment on  a  warrant  of  attorney,  it  cannot  be  set  up 
as  a  defence  to  the  action  that  the  warrant  of 
attorney  and  judgment  were  given  to  secure  a  loan 
at  more  than  51.  per  cent,  interest,  and  being  a 
charge  on  land  were  rendered  invalid  by  the  usury 
laws,  and,  therefore,  that  the  plaintiff's  title  by  elegit 
could  not  be  supported.  Sughes  v.  Lwmley,  24 
Law  J.  Rep.  (n.s.)  Q.B.  57;  4  E.  &  B.  274. 

Supposing  the  judgment  to  have  been  altogether 
invalidated  by  the  usury  laws,  or  the  execution  of  it, 
so  far  as  affected  land,  rendered  improper,  the  right 
course  of  proceedingf  would  be  either  to  move  to  set 
aside  the  warrant  of  attorney  and  judgment  or  the 
writ  of  elegit.     Ibid. 

A  judgment  has  the  effect  of  a  charge  oh  lahds  in 
Middlesex  only  from  the  time  when  it  has  been 
registered  in  the  registry  of  Middlesex;  and  as 
between  several  judgments  registered  in  the  Com- 
mon Pleas  the  judgment  first  registered  in  the 
registry  of  Middlesex  is  entitled  to  priority.    Ibid. 

(G)  Prooeedinq  upon,  is  Eqditt. 

On  a  claim'  by  a  registered  judgment  creditor 
upon  property  in  the  county  of  York  to  redeem,  an 
objection  was  raised  that  other  judgment  creditors, 
whose  judgments  had  not  been  registered,  were 
necessary  parties : — Held,  that  unregistered  judg- 
ment creditors  were  not  necessary  parties  to  the 
suit,  and  that  the  plaintiff  was  entitled  to  the  usual 
decree.  Johnson  v.  HoldswortJt,  20  Law  J.  Rep. 
(».s.)  Chanc.  63;  1  Sim.  N.S.  106. 

A  judgment  creditor  obtained  a  charging  order 
upon  a  sum  of  stock  standing  in  the  name  of  the 
Accountant  General,  of  which  the  debtor  was  tenant 
for  life: — Held,  that  the  judgment  creditor  was 
entitled  to  a  stop  order  to  prevent  the  debtor  receiv- 


ing the  dividends  accruing  due  upon  the  stock,  n 
the  interval  between  the  date  of  thS  charging  order 
and  the  expiration  of  the  six  months  limited  by 
the  14th  section  of  the  1  &  2  Vict.  c.  110.  Watts  v. 
Jefferyes,  20  Law  J.  Bep.  (n.s.)  Chanc.  659;  3 
Mac.  &  G.  372. 

A  was  entitled  to  a  sum  Of  stobk  carried  over  to 
his  account  in  a  suit.  B,  a  judgiheht  creditor  of  A, 
obtained  a  Judge's  order  under  the  1  &  2  Viet.  c.  110, 
charging  the  stock,  and  then  filed  a  claim  against  A 
and  served  him  with  it.  The  claim  was  brought  on, " 
and  A  did  not  appear: — Held,  that  B  could  not 
obtain  the  stock  without  a  petition  to  be  presented 
in  the  suit,  but  that  it  was  not  necessary  to  serve  A 
with  the  petition.  Seece  v.  Taylor,  21  Ldw  J.  Bep. 
(N.S.)  Chanc.  463;  5  De  Gex  &  Sm.  480. 

In  suits  by  judgnlent  creditors,  under  1  &  2  Vict. 
'c.  110,  the  plaintiff's  title  as  to  the  real  estate  of  the 
debtor  is  incomplete  until  a  writ  of  elegit  has  been 
sued  out.  Smith  v.  Hvmt,  22  Law  J.  Rep.  (s.s.) 
Chanc.  289;  10  Hare,  30. 

A  B  had  an  interest  in  a  fund  in  court.  On  the 
11th  of  July  1853  C  D  having  a  registered  judgment 
against  A  B,  obtained  a  charging  order  nisi  against 
A  B's  interest  in  the  fund,  and  the  order  was  made 
absolute  on  the  29th  of  the  same  month.  Notice  of 
this  charging  Order  was  left  at  the  Accountant  Gene- 
ral's office,  and  on  the  16th  of  August  1853  C  D 
obtained  a  stop  order.  On  the  13th  of  May  1853 
A  B  assigned  his  interest  in  the  fund  to  E  F,  who  on 
the  3rd  of  August  obtained  a  stop  order.  C  D  and 
E  F  severally  presented  petitions  claiming  A  B'a 

share  of  the  ftind: Held,   that   the  Accountant 

General  Was  not  the  trustee  of  the  fund,  but  merely 
the  agent  of  the  Court,  and  that  therefore  C  D's 
notice  to  him  was  not  available  against  E  F'S  stop 
order,  which  was  obtained  before  that  of  C  D's. 
Warim/rton  v.  Hill,  and  Stmt  v.  Wickens,  23  Law  J. 
Rep.  (s.s.)  Chanc.  633;  Kay,  470. 

"The  charging  order  under  the  14th  section  of  the 
1  &  2  Vict,  c,  110.  has  the  same  effect  as  a  charge 
executed  by  the  party  against  whom  it  is  made;  and 
the  15th  section  only  restrains  the  dealing  with  the 
fund  during  the  interval  between  the  order  nisi  and 
the  ordei^  being  made  absolute.     Ibid. 

A  creditor,  by  judgment  registered  pursuant  to 
the  1  &  2  Vict.  o.  110,  but  not  registered  in  the 
Middlesex  registry,  by  suit  sought  priority  over  an 
incumbrancer  of  a  subsequent  date,  but  whose  in- 
cumbrance was  properly  registered  in  the  Middlesex 
registry,  and  to  foreclose  him.  The  Court,  having 
regard  to  the  2  &  3  Vict.  c.  11.  s.  5.  (in  order  to 
determine  the  priority),  directed  an  issue  whether 
the  incumbrancer  had,  at  the  date  of  his  incum- 
brance, actual  notice  of  the  judgment.  MoMinson 
y.  Woodward,  4  De  Gex  &  Sm.  562. 

A  judgment  creditor,  on  ascertaining  that  a  sum 
of  money  was  about  to  be  paid  in  a  cause  to  his 
debtor,  applied  by  petition  to  the  Court  that  the 
sheriff  might  be  at  liberty  tO'  seize  in  the  Accountant 
General's  office  a  cheque,  by  means  of  which  the 
sum  of  money  was  to  be  paid  out  to  the  debtor : — 
Held',  that,  under  the  12th  section  of  the  1  &  2 
Vict.  c.  110,  the  cheque  was  liable  to  seizure,  and 
that/  inasmuch  as  the  cheque  was  in  the  hands  of 
the  Accountant  General,  the  a'pplication  to  the 
Court  was  proper.  Watts  v.  Jefferyet,  3  Mac.  &  G. 
422, 
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(H)  Rights  of  Judgment  Ceeditors. 

On  a  claim  by  a  judgment  creditor  against  liia 
debtor  in  respect  of  certain  real  estate  belonging  to 
the  debtor,  the  Court  refused  to  give  a  decree  of 
foreclosure.  Footner  v.  Sturgis,  21  Law  J.  Rep. 
(N.s.)  Chanc.  7^11;  5De  Gex  &  Sm.  736. 

In  January  1851,  A  obtained  and  registered  a 
judgment  against  B,  a  beneficed  clergyman.  By  a 
deed,  dated  in  November  1 8ol,  after  reciting  that  A 
had  agreed  to  allow  B  to  receive  the  rent-charge 
in  lieu  of  tithes  of  the  benefice,  for  his  own  use,  B 
assigned  to  A  certain  property,  by  way  of  mortgage, 
as  a  security  for  the  judgment  debt.  In  December 
1851,  C  obtained  and  registered  a  judgment  against 
B,  and  obtained  a  writ  of  sequestration  : — Held  (on 
the  ground  of  contract  between  A  and  B,  in  the  deed 
of  November  1861),  that  C  had  priority  over  A. 
Bales  V.  £rotJiers,  23  Law  J.  Rep.  (n.s.)  Chanc.  160; 
2  Sm.  &  G.  609. 

Whether  a  judgment  creditor  of  a  beneficed 
clergyman  has  a  priority  over  a  subsequent  judgment 
creditor,  who  had  obtained  a  writ  of  sequestration^ 
qware.    Ibid. 

An  execution  creditor  (where  the  judgment  has 
not  been  registered)  is  entitled,  through  the  medium 
of  a  Court  of  equity,  under  the  13th  section  of  the 
1  &  2  Vict.  c.  110,  to  an  equitable  term  belonging 
to  his  debtor.  Ofore  v.  JBcfwser,  24  Law  J.  Rep.  (n.s.) 
Chanc.  316,  440;  3  Sm.  &  G.  1. 

Notice  to  parties  having  other  securities  is  not 
sufficient  to  secure  the  priority  of  a  judgment,  &c. 
which  is  not  re-registered  till  after  the  expiration  of 
five  years  from  the  date  of  the  first  registration. 
Sliaw  V.  Neale,  2i  Law  J.  Rep.  (n.s.)  Chanc.  663; 
20Beav.  157. 

A  mortgage  to  secure  future  advances  will  not 
give  such  advances  a  priority  over  a  judgment 
registered  without  notice  of  the  mortgage.     Ibid. 

A  B  having  obtained  judgment  against  C  D  in  a 
county  court  in  respect  of  a  debt,  a  warrant  was 
issued  to  levy  the  amount  upon  C  D's  goods  and 
chattels.  C  D  had  no  legal  chattels,  but  he  was 
entitled  to  an  annuity  payable  by  trustees  out  of  the 
rents  of  certain  leasehold  estates : — Held,  that  this 
Court  would  enforce  the  judgment  of  the  county 
court  against  C  D's  equitable  interest.  Bermelt  v. 
Powell,  24  Law  J.  Rep.  (n.s.)  Chanc.  736;  3  Drew. 
326. 

After  twelve  months  a  judgment  creditor  may 
enforce  his  equitable  charge  against  the  real  estate, 
although  twelve  months  have  not  elapsed  since  its 
registration.  Derbyshire  and  Staffordshire,  Sc, 
Hail.  Co.  V.  Bainhrigge,  IS  Beav.  146. 

Judgment  creditors  .ire  not  allowed  successive 
periods  of  three;  months  for  redemption.  Bates  v. 
HiUcoat,  1 6  Beav.  139. 

The  relief  to  which  a  judgment  creditor  is  entitled 
under  the  1  &  2  Vict.  c.  110.  is  a  foreclosure  and 
not  a  sale.    Jones  v.  Bailey,  17  Beav.  682. 

A,  on  the  occeisiou  of  advancing  his  client's  money 
to  B,  had  search  made  for  judgments  by  his  clerks. 
It  did  not  appear  whether,  in  the  result  of  their 
search,  the  clerks  found  any  judgment  against  B, 
or  whether  they  communicated  anything  to  A.  But, 
in  fact,  the  search  was  made;  and,  in  fact,  there  was 
a  prior  judgment  entered  up  against  B.  Aaftenvards 
took  a  mortgage  of  B's  property,  and  then  sold  to 


C : Held,  that  the  facts  were  sufficient  evidence  of 

notice  of  the  judgment  to  A,  so  as  to  affect  C  the 
purchaser,  and  let  in  the  judgment.  Procter  v. 
Cooper,  2  Drew.  1. 

Judgment  creditors  not  allowed  successive  periods 
of  three  months  each  to  redeem;  but  one  period  of 
three  months  is  given  to  them,  or  any  of  them. 
Radcliffe  v.  Salmon,  4  De  Gex  &  S.  526. 

A  judgment  is  not  such  a  charge  upon  land  (ex- 
cept it  be  within  the  1  &  2  Vict.  c.  110.)  as  to  give 
it  preference  over  an  unregistered  mortgage.  Oath- 
row  v.  Bade,  1  Sm.  &  G.  423. 

A,  by  articles  of  agreement  covenanted  to  pay  B 
5,000<.,  and  it  was  thereby  agreed  and  declared  that 
the  6,0002.  and  interest  should  be  and  was  thereby 
charged  on  land : — Held,  that  by  virtue  of  the 
1  &  2  Vict.  c.  110.  a.  13.  a  judgment  creditor  of  B 
had  a  charge  upon  such  land,  and  was  a  proper 
party  to  a  suit  for  foreclosure.  Bussell  v.  M'Cvlloci:, 
lKay&  J.  313. 


JURISDICTION. 

(A)  Of  Courts. 

(B)  Of  Judges. 


(A)  Of  Courts. 

The  3  &  4  Will.  4.  c.  53.  s.  120.  enacts,  that  all 
suits,  indictments  or  informations  exhibited  for  any 
offence  against  that  or  any  other  act  relating  to  the 
Customs  in  any  of  his  Majesty's  courts  of  record  at 
Westminster,  shall  be  brought  within  three  years 
after  the  date  of  the  commission  of  the  offence : — 
Held,  that  this  was  confined  to  indictments  to  be 
brought  under  sections  75.  and  112.  in  the  name  ot 
the  Attorney  General,  in  one  of  the  courts  of  record 
at  Westminster,  and  did  not  apply  to  an  indictment 
preferred  at  the  assizes  for  »  conspiracy  to  defraud 
the  Queen  of  certain  duties,  which  was  an  offence  at 
common  law.  Begima  v.  Thompson,  20  Law  J.  Rep. 
(n.s.)  M.C.  183;  16  Q.B.  Rep.  832. 

The  Court  has  jurisdiction,  at  the  suit  of  a  legal 
devisee  of  an  estate  not  affected  by  the  will  with  any 
trusts,  to  establish  the  will  against  the  heir-at-law. 
Boyse  v.  Boaaborough,  23  Law  J.  Rep.  (n.s.)  Chanc. 
305;  3  De  Gex,  M.  &  G.  817;  Kay,  71. 

A  British  subject  died  intestate  at  Cape  Coast 
Town,  in  Africa,  leaving  personal  estate  there.  A  B, 
holding  by  warrant  of  Her  Majesty  the  oflSce  of 
Judicial  Assessor  to  the  native  princes,  took  posses- 
sion of  this  personal  estate,  claiming  to  be  the  official 
administrator  of  it  by  usage.  A  B  sent  part  of  the 
assets  to  this  country  to  be  sold,  and  directed  the 
brokers  to  carry  the  proceeds  to  the  account  gf  the 
deceased's  estate  ;  and  he  afterwards  came  to  this 
country  for  a  short  time,  and  brought  other  part  of 
the  assets  with  him.  The  intestate's  father  and 
sole  next-of-kin  obtained  letters  of  administration 
in  the  Prerogative  Court  of  Canterbury,  and  insti- 
tuted a  suit  against  A  B  for  the  administration  of 
the  estate  and  a  receiver.  Upon  a  motion  for  a  re- 
ceiver, it  was  held,  that  the  Court  had  jurisdiction, 
A  B  and  the  assets  being  in  this  country  ;  and  that 
as  A  B  claimed  the  right  to  take  the  assets  out  of 
the  country,  and  he  being  about  shortly  to  return  to 
Africa,  a  sufficient  case  was  made  for  the  appoint- 
ment of  a  receiver.     Inquiry  diricted  to  the  Colo- 
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nial  Secretary  under  the  6  &  7  Vict.  c.  9i.  Heney 
V.  FUzpatrick,  23  Law  J.  Rep.  (h.S.)  Chanc.  564; 
Kay,  421. 

A  testator  being  seised  of  real  estate  in  England 
and  Ireland,  by  his  -vrill  devised  all  his  real  estates 
to  A  in  fee.  The  heir-at-law  instituted  a  suit  in 
Ireland  for  the  purpose  of  setting  aside  the  will,  and 
upon  an  issue  devisavit  vel  non  directed  out  of  the 
Court  of  Chancery  in  Ireland,  a  verdict  was  found 
against  the  will.  An  application  for  a  new  trial  was 
refused,  and  a  decree  made  declaring  the  invalidity 
of  the  will,  from  which  decree  A  appealed  to  the 
House  of  Lords,  and  that  appeal  was  still  pending. 
A  then  filed  her  bill  in  the  Court  of  Chancery  here, 
for  the  purpose  of  having  the  will  established  so  far 
as  it  related  to  the  real  estates  in  England  : — Held, 
that  the  decree  of  the  Irish  Court  of  Chancery  was 
no  bar  to  such  a  suit,  that  Court  having  no  jurisdic- 
tion to  declare  the  validity  or  invalidity  of  the  will 
generally,  but  only  so  far  as  it  affected  estates  in 
Ireland.  Boyse  v.  Colcloagh,  24  Law  J.  Rep. 
(N.S.)  Chanc.  7;  1  Kay  &  J.  124. 

A  suit  was  instituted  by  claim  in  the  Court  of 
Chancery  of  the  county  palatine  of  Lancaster,  and 
the  plaintiff  applied  to  the  Lords  Justices  under  the 
6th  and  8th  sections  of  the  statute  17  &  18  Vict. 
c.  82,  the  Court  of  Chancery  Lancaster  Act,  1854; 
and  their  Lordships  ordered  that  service  of  the  claim 
in  the  suit  should  be  effected  out  of  the  jurisdiction 
of  the  Palatine  Court,  and  directed,  under  section 
S,  that  the  order  should  be  drawn  up  by  a  regis- 
trar of  the  High  Court  of  Chancery.  WaUhwm  v. 
Goodier,  24  Law  J.  Kep.  (n.s.)  Chanc.  587. 

The  mere  allegation  that  points  of  legal  difficulty 
arose  in  this  suit  instituted  in  the  Chancery  Palatine 
Court  did  not  induce  the  High  Court  of  Chancery  to 
order  the  transfer  under  the  8th  section  to  its  own 
jurisdiction.     Ibid. 

A  was  domiciled  and  died  in  England.  The 
executors  and  trustees  appointed  under  his  will  re- 
sided here.  He  had  real  and  personal  estate  both 
in  England  and  Scotland.  He  was  a  holder  of  shares 
in  a  company  for  making  iron,  the  works  of  which 
were  in  Scotland,  but  which  had  houses  of  business 
and  agents  here.  He  was  one  of  its  agents.  Pro- 
bate was  taken  out  in  England,  and  an  administra- 
tion suit  instituted  and  the  usual  decree  therein 
made.  After  that  decree,  notice  of  which  was  g^ven 
to  the  directors  of  the  iron  company,  they  instituted 
a  suit  in  Scotland  to  obtain  payment  of  a  debt  which 
they  alleged  was  due  to  the  company  from  the  testator 
on  account  of  agency  business.  The  Master  of  the 
Rolls  granted  an  injunction  to  restrain  them  from 
proceeding  with  their  suit : — Held,  (Lord  St.  Leon- 
a/rds  dissenliente)  that  the  injunction  could  not  be 
maintained.  The  Directors  of  the  Oarron  Co.  f. 
Maclm'en,  24  Law  J.  Rep.  (n.s.)  Chanc.  620;  5 
H.L.  Cas.  416. 

(B)  Of  Judoes. 

A  Judge  at  chambers  had  jurisdiction  to  make  an 
jorder  for  the  issuing  of  a  writ  of  procedendo  to  send 
back  proceedings  removed  by  certiorari  from  an  in- 
ferior court,  and  it  is  a  matter  for  the  discretion  of 
the  Judge  whether  or  not  a  summons  to  shew  cause 
should  not  in  the  first  instance  be  granted.  Regvna 
V.  Scmfe,  21  Law  J.  Rep.  (n.s.)  M.C.  221. 


JURY. 

[On  writs  of  inquiry,  see  Reg.  Gen.  Hil.  term, 
1853,  r.  46,  22  Law  J.  Rep.  (n.s.)  xi;  1  E.  &  B. 
App.  xi.  Also  stats.  16  &  16  Vict.  c.  76.  and  17  & 
18  Vict.  c.  125.] 

(A)  COMMpH  JUMES. 
(a)  Summonimg. 
(J)  Qualification. 

(B)  Special  Jumes. 

(a)  Obtaining. 

(b)  Nominating  and  reducing, 

(c)  Obtained  fm' Delay. 

(d)  Certificate  for. 

(e)  Other  Matters. 

(C)  Challenge. 

(D)  Discharge. 

(E)  In  County  Courts. 


(A)  Common  Juries. 
(a)  Svmmoning. 

[See  16  &  16  Vict.  c.  76.  ss.  105,.106,  and  107, 
and  17  &  18  Vict.  t.  125.  ss.  58,  59.] 

Under  a  precept  to  summon  a  jury  de  corpore 
comiiaiUs,  the  sheriff  may  summon  the  whole  jury 
from  a  particular  hundred.  Taylor  v.  Loft,  22  Law  J. 
Rep.  (n.s.)  Exch.  131;  8  Exch.  Rep.  269. 

(i)  QualificaHon. 

The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict. 
c.  18.  s.  65,  provides  that  in  case  of  a  full  speci.il 
jury  not  appearing,  the  sheriff  shall,  upon  the  appli- 
cation of  either  party,  add  to  the  list  of  such  jury 
the  names  of  any  other  disinterested  persons  qualified 
to  act  as  special  or  common  jurymen,  who  shall  not 
have  been  previously  struck  off  the  aforesaid  list, 
and  who  may  then  be  attending  the  Com't,  or  can 
speedily  be  procured,  so  as  to  complete  such  jury, 
all  parties'having  their  lawful  ehallenges  against  such 
persons: — Held,  that  the  want  of  qualification  in 
such  supplemental  jurors  is  ground  of  challenge  only, 
and  in  default  of  such  challenge  the  proceedings 
cannot  be  questioned  for  want  of  jiirisdiction  or  irre- 
gularity. Se  Chelsea  WatermorTcs  Co.,  ex  pa/rle 
John  Phillips,  24  Law  J.  Rep.  (N.S.)  Exch.  79;  10 
Exch.  Rep.  731. 

(B)  Special  Juries. 

(a)  Obtaining. 

[See  Reg.  Gen.  Hil.  term,  ]  863,  rr.  44—47,  22 
Law  J.  Rep.  (n.s.)  xi;  1  E.  &  B.  App.  x.] 

Where  a  defendant  had  obtained  a  rule  for  a  special 
jury  and  the  special  jury  had  been  reduced  and  struck 
by  the  parties,  but  the  defendant  took  no  steps  to 
issue  special  jury  process  or  to  summon  the  jurors,  and 
the  cause  was  tried  by  a  common  jury,  the  Court,  in 
deference  to  the  opinion  expressed  in  HaMane  v. 
BeauclerTc,  set  aside  the  trial  for  irregularity.  Mon- 
tagtw  v.  Smith,  21  Law  J.  Rep.  (n.s.)  Q.B.  73;  17 
Q.B.  Rep.  688. 

Where  the  defendant  has  duly  obtained  a  rule  for 
a  special  jury,  and  the  jury  has  been  struck  and  re- 
duced, it  is  not  competent  to  the  Court  tb  direct  that 
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the  cause  be  tried  by  a  common  jury,  on  the  defen- 
dant's failure  to  summon  a  special  jury,  Newman 
V.  Graham,  11  Com.  B.  Eep.  IS 3. 

(J)  Nominating  and  reducing. 

Where,  after  notice  of  trial,  the  defendant  had 
obtained  a  rule  for  a  special  jury  for  the  purpose  of 
delay,  and  had  nominated  but  not  reduced  the  spe- 
cial jury, — the  Court  refused  a  rule  nisi  to  discharge 
the  rule  for  a  special  jury.  White  v.  Eastern  Union 
Rail.  Co.,  21  Law  J.  Eep.  (n.s.)  C.P,  112;  11  Com. 
B.  Rep.  875. 

The  Court  will  not  discharge  a  special  jury  rule 
obtained  by  the  defendant,  merely  because  he  has 
neglected  to  take  any  step  for  nominating  and  striking 
a  special  jury  for  the  trial.  Propert  v.  Tregear,  2 
L.  M.  &  P.  P.C.  86. 

(c)  Obtained  for  Delay. 

Where  a  rule  for  a  special  jury  (obtained  in  due 
time)  has  been  obtained  for  delay,  the  proper  appli- 
cation to  the  Court  is,  for  a  rule  to  shew  cause  why 
the  cause  should  not  be  tried  by  a  special  jury,  in  its 
order,  at  the  sitting  for  which  the  notice  was  given, 
if  the  defendant  shall  then  have  one  in  attendance, 
and,  in  default  thereof,  then  that  the  cause  be  tried  by 
a  common  jury.  Gray  v.  Knight,  16  Com.  B.  Eep.  143. 

Where  a  cause  was  set  down  for  trial  at  the  first 
sittings  in  term,  and  a  special  jury  rule  was  obtained 
by  the  defendant  for  the  purpose  of  delay,  the  Court 
granted  a  rule  calling  on  him  to  shew  cause,  on  the 
third  day  before  the  sittings,  why  the  special  jury 
rule  should  not  be  set  aside  on  that  day,  unless  he 
had  previously  nominated  the  jury,  ilevamoge  v. 
Borthwich,  2  L.  M.  &  P.  P.C.  277. 

(d)  Certificate  for. 

A  declaration  in  trespass  contained  five  counts,  to 
all  of  which  the  defendant  pleaded  not  guilty  and 
not  possessed.  A  rule  for  a  special  jury  was  then 
obtained  by  the  plaintiff;  but  the  defendant,  before 
the  trial,  amended  his  pleas,  and  suffered  judgment 
by  default  as  to  the  last  two  counts.  At  the  trial 
the  plaintiff  had  a  verdict  upon  the  plea  of  not 
guilty,  and  the  defendant  upon  the  plea  of  not  pos- 
sessed. The  damages  were  assessed  at  4G5.  as  to  the 
last  two  counts.     The  Judge  certified  for  a  special 

jury: Held,  that  the  plaintiff  was  not  entitled  to 

the  costs  of  the  special  jury.  Walters,  or  Waters,  v. 
Bowells,  22  Law  J.  Eep.  (n.s.)  Exch.  96;  8  Exch. 
Eep.  244. 

A  cause  came  on  for  trial  before  Wilde,  C,  J.,  on 
the  13th  of  December  1848,  when  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  special  case. 
Upon  the  argument  of  the  special  case,  on  the  11th  of 
June  1850  (which  was  after  Wilde  had  ceased  to  be  a 
Judge  of  the  Court  of  Common  Pleas),  the  Court 
directed  a  nonsuit.  On  the  12th  of  September,  the 
following  indorsements  were  made  upon  the  Nisi  Prius 
record : — "  I  certify  that  this  was  a  fit  and  proper 
cause  to  be  tried  by  a  special  jury. — Thomas  Wilde.'* 
"  It  was  assented  to  at  Nisi  Prius,  that,  in  the  event  of 
judgment  being  for  the  defendants,  I  should  certify  for 
the  special  jury;  which  I  have  accordingly  donenitmc 

pro  tunc Truro."     The  Court  refused  to  set  aside 

the  certificate,  as  being  informal  or  too  late.  Serrell 
V.  the  Derbyshire,  Staffordshire  and  Worcester 
Junction  Rail.  Co.,  10  Com.  B.  Eep.  910. 


(e)  OUter  Matters. 

Just  before  the  verdict  was  delivered  in  a  special 
jury  cause,  it  was  discovered  that  one  of  the  special 
jurors  impannelled  had  been  summoned  in  another 
cause,  and  had  by  mistake  answered  to  a  wrong 
name.  The  defendant  then  objected  to  the  verdict 
being  received,  and  thereupon  the  learned  Judge 
offered  to  discharge  the  jury  and  try  the  cause  over 
again.  This,  however,  was  not  assented  to,  and  the 
plaintiff  claiming  to  have  the  verdict  taken,  the  jury 
ultimately  returned  their  verdict  in  favour  of  the 

plaintiff: Held,  a  mis-trial ;  and  that  as  the  defect 

had  been  discovered  and  objected  to  before  the 
verdict  was  given,  the  Court  was  bound  to  award  a 
venire  de  novo.  Doe  d,  Ashbwrnham,  v.  Michael, 
20  Law  J.  Eep.  (n.s.)  Q,.B  276;  16  Q.B.  Eep.  620. 

On  the  trial  of  a  special  jury  cause  at  Nisi  Prius, 
it  being  discovered,  after  the  plaintiff's  case  had 
commenced,  that  there  were  thirteen  jurymeh  in  the 
box,  the  Judge  discharged  them,  and  directed  that 
twelve  of  them  should  be  recalled  and  sworn,  which 
was  done.  The  defendant's  counsel  protested  against 
this' course,  and  withdrew  from  the  cause,  which  was 
then  taken  as  undefended,  and  a  verdict  found  for  the 
plaintiff.  The  Court  refused  to  set  the  verdict  aside, 
and  award  a  venire  de  Tiovo,  inasmuch  as  the  Judge 
who  tried  the  cause  was  correct  in  treating  the  pro- 
ceedings with  thirteen  jurymen  as  a  nullity,  and  in 
discharging  them  as  soon  as  the  error  was  discovered. 

Per  Parke,  B if  the  juryman  last  called  could 

have  been  ascertained,  the  Judge  should  have 
directed  him  to  leave  the  box,  and  have  Continued 
the  trial  with  the  remaining  twelve.  Muirhead  v. 
Bvans,  20  Law  J.  Eep.  (n.s.)  Exch.  211;  6  Exch. 
Rep.  447;  2  L.  M.  &  P.  P.C.  294. 

(C)  Challenge. 

The  right  of  challenge  against  a  juryman  is  a  com- 
mon law  right,  which  cannot  be  taken  away  except 
by  the  express  terms  of  a  statute;  and  gu(ere,  whether 
it  is  taken  away  by  the  3  &  4  Will.  4.  o.  91,  except 
in  cases  where  corporate  bodies  are  parties,  and 
kindred  or  affinity  with  a  member  of  the  corpwate 
body  is  the  ground  of  challenge.  Barrett  v.  Long, 
3  H.L.  Cas.  395. 

It  is  not  taken  away  by  the  effect  of  the  3  &  4 
Will,  4.  c.  91.  in  respect  of  a  disqualification  created 
since  that  statute.     Ibid. 

Where  a  challenge  in  respect  of  such  disqualifica- 
tion was  made  after  reducing  a  special  jury,  it  was 
held  not  to  be  necessary  to  allege  that  the  disqualifi- 
cation had  arisen  since  the  jury  was  reduced.  Ibid. 

Where  a  prisoner  was  found  g;ailty  of  larceny  on 
an  indictment  for  larceny  which  contained  a  count 
for  a  previous  conviction,  and,  after  conviction  for 
the  larceny,  the  Court  thought  fit  to  swear  the  jury 
afresh  to  try  the  question  of  whether  the  prisoner 
had  been  previously  convicted, — Held,  that  the 
prisoner  was  not  entitled  to  challenge  the  jury  afresh. 
Begina  v.  Key,  21  Law  J.  Eep.  (n.s.)  M.C.  35;  3 
Car.  &  K.  371. 

There  is  no  right  of  peremptory  challenge  of 
special  jurors  summoned  at  the  assizes  under  the 
provisions  of  the  15  &  16  Vict.  u.  76.  s.  108. 
G'eed  v.  Fisher,  23  Law  J.  Eep.  (n.s.)  Exch.  143; 
9  Exch.  Eep.  472. 

On  the  trial  of  a  misdemeanour  on  the  crown  side 


JURY—JUSTICE  OF  THE  PEACE. 


375 


of  the  assizes,  it  is  a  feir  mode  of  practice  to  allow 
the  defendants  to  object  to  the  jurors  as  they  are 
called,  without  shewing  any  cause,  till  the  pannel  is 
exhausted,  and  then  to  recall  the  jurors  in  the  same 
order  in  which  they  were  called  at  first,  and  then  not 
to  allow  any  challenge  except  for  cause,  and  this  is 
the  constant  practice  on  the  Welsh  circuit,  where 
challenges  of  jurors  very  frequently  occur.  Eegina 
V.  Blakemam,  3  Car.  &  K.  97. 

(D)  DlSOHAKflJi. 

The  consent  of  counsel  to  the  discharge  of  a  jury 
who  are  unable  to  agree  on  a  verdict,  makes  no  dif- 
ference as  respects  the  right  of  the  successfui  party 
on  a  second  trial  to  the  costs  of  the  first  trial ;  and 
the  rule  is,  that  the  successful  party  is  not  entitled 
to  the  costs  of  the  first  trial.  JBostoch  v.  tTie  North 
Staffordshire  Bail,  Co.,  21  Law  J.  Eep,  (n.s.)  Q,.B. 
384;  18  as.  Rep.  777. 

After  a  trial  for  murder  had  commenced,  it  was 
ascertained  that  a  witness  had  not  arrived,  but  was 
expected  by  a  railway  train.  The  Judge  ordered 
the  jury  to  be  locked  up  until  the  arrival  of  the 
witness,  had  another  jury  called,  and  proceeded  with 
another  case.    Megina  v.  Foster,  3  Car.  &  K.  201. 

(E)  In  County  Couets. 

When  a  cause  is  heard  before  a  county  court 
Judge  without  a  jury,  and  a  new  trial  is  afterwards 
granted  generally  at  the  instance  of  the  plaintiff,  the 
latter  may  demand  to  have  the  case  tried  by  a  jury 
on  the  second  occasion.  Regina  v.  Ha/rmood,  22 
Law  J.  Kep.  (k.s.)  Q.B.  127;  1  Bail  C,C.  144. 
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(B)  Jurisdiction  and  Duty. 
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(D)  Orders. 

(E)  Convictions  and  Commitments. 


(A)   QUAIIFICATION. 

The  18  Geo.  2.  c.  20.  s.  1.  enacts,  that  no  person 
shall  be  qualified  to  be  a  Justice  of  the  Peace  who 
shall  not  (mter  alia)  "  be  seised  or  entitled  unto  in 
law  or  equity  to  and  for  his  own  use  and  benefit,  the 
immediate  reversion  or  remainder  of  and  in  lands, 
tenements  or  hereditaments  which  Me  leased  for  one, 
two,  or  three  lives,  or  for  any  term  of  years  deter- 
minable upon  the  death  of  one,  two,  or  three  lives, 
upon  reserved  rents,  and  which  are  of  the  clear 
yearly  value  of  SOOi.": — Held,  that  no  qualifica- 
tion is  conferred  by  an  estate  in  remainder  or  re- 
version, unless  it  be  a  remainder  or  reversion  in 
lands,  &e.  leased  for  lives  upon  reserved  rents,  and 
of  the  clear  yearly  value  of  300?.  Woodward  v. 
Watts,  22  Law  J.  Rep.  (h.s.)  M.C.  149;  2  E.  &  B. 
452. 

Where,  therefore,  real  estate  of  the  clear  yearly- 
value  of  300/.,  not  leased  for  lives  upon  reserved 


rents,  was  devised  in  trust  for  A's  wife  for  life  for  her 
sole  and  separate  use,  and  after  her  death  in  trust 
for  A  for  life  for  his  own  use  and  benefit :  this  was 
held  not  to  be  such  a  remainder  as  qualified  A  to  be 
a  Justice  of  the  Peace  under  the  above  statute, 
Ibid. 

(B)  Jurisdiction  and  Duty. 

(o)  Oenerally. 

[See  Newiould  v.  Coltman,  title  Poor,] 

By  the  3  &  4  Will.  4.  c.  63.  s.  3.  indentures  for 
binding  parish  apprentices  within  any  city,  &o.  are  to 
be  allowed  by  two  Justices,  one  acting  for  and  on 
behalf  of  the  county,  and  the  other  for  and  on  be- 
half of  the  city,  &c.  within  the  limits  of  which  the 
child  is  bound.  By  the  2  &  3  Vict.  c.  71.  s.  14.  a 
single  Police  Magistrate  sitting  at  a  police  court  may 
do  any  act  directed  to  be  done  by  more  than  one 
Justice.  A  pauper  was  bound  apprentice  by  the 
parish  of  A,  which  was  situate  within  the  city  and 
liberty  of  Westminster,  into  the  parish  of  B,  in  the 
county  of  Middlesex.  Justices  for  the  county  of 
Middlesex  have  concurrent  jurisdiction,  and  usually 
act  in  the  liberty  of  Westminster :— Held,  that  the 
indenture  of  apprenticeship  was  properly  allowed  by 
a  single  Police  Magistrate.  Begvna  v.  St.  George, 
Bloomsbmy,  20  Law  J,  Rep,  {v.a.)  M.C.  200;  16 
Q.B.  Rep.  1005. 

The  plaintifii  a  resident  inhabitant  of  the  parish  of 
W,  in  the  county  of  Hertford,  which  parish  is  not  in 
the  liberty  of  St.  Alhan,  was  summoned  to  appear 
in  the  county  of  Hertford  and  out  of  the  liberty 
of  St.  Alban  before  the  defendants.  Justices  of  the 
Peace  of  the  county  of  Hertford  and  also  of  the 
liberty,  to  answer  a  charge  of  assault  committed  in 
the  liberty  of  St.  Alban  in  the  county  of  Hertford. 
The  plaintiff  not  having  appeared  was  convicted  in  a 
penalty  and  costs,  under  the  9  Geo.  4.  c.  31.  s.  27, 
and  not  having  paid  them  he  was  committed  by  the 
defendants  to  the  house  of  correction  at  St.  Albans 
and  imprisoned  in  the  liberty  gaol  there.  The  liberty 
of  St.  Alban  having  been  created  by  royal  charter, 
Edward  the  Fourth  by  charter  granted  to  the  abbot 
and  convent  the  privilege  of  appointing  their  oivn 
Justices  of  the  Peace,  with  an  exclusive  jurisdiction 
of  trying  all  ffelonies,  trespasses,  &c.  committed 
within  the  town  and  liberty,  together  with  a  common 
gaol.  By  the  statute  27  Hen.  8.  c.  24.  it  was  en- 
acted, that  thenceforth  no  person  except  the  Eing 
should  have  the  power  of  making  Justices  of  the 
Peace.  By  the  statute  31  Hen.  8.  c.  13.  it  was  en- 
acted, that  all  abbeys,  &c.  thereafter  dissolved, 
together  with  their  courts,  liberties,  privileges  and 
franchises,  should  vest  in  the  Crown  for  ever,  and 
that  the  order  and  governance  thereof,  and  the 
liberties,  franchises  and  temporal  jurisdiction  should 
be  vested  in  the  Court  of  Augmentation.  .James 
the  First,  by  charter,  granted  to  G  W  and  T  W  the 
liberty  of  St.  Alban,  with  all  its  rights  in  as  ample  a 
manner  as  any  abbot,  &c.  had  held  or  enjoyed  them. 
There  have  always  been  separate  commissions  of  the 
peace  for  the  county  of  Hertfbrd  and  fbr  the  liberty 
of  St.  Albao.  The  county  Justices  are  authorized 
generally  under  their  commission  to  keep  the  peace 
in.  the  county,  and  their  commission  contnins  the 
words  "  as  well  within  the  liberties  as  without";  and 
the  Justices  appointed  under  the  liberty  commission 
are  authorized  generally  to  keep  the  peace  within 
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the  liberty  : HelJ,  first,  that  the  Justices  of  the 

liberty  had  not  exclusive  jurisdiction  within  the 
liberty;  secondly,  that  the  county  Justices  had 
jurisdiction  over  an  offence  committed  within  the 
liberty;  and,  lastly,  that  they  had  power  to  commit 
the  plaintiff  to  the  liberty  house  of  correction. 
Arnold  v.  Gaussen,  22  Law  J.  Eep.  (u.s.)  Exch.  180; 
8  Exch.  Rep.  463. 

The  jurisdiction  to  convict  of  the  offence,  under 
the  3  &  4  Vict.  c.  61,  of  using  a  false  certificate  for 
the  purpose  of  obtaining  a  licence  to  retail  beer,  is 
in  the  Justices  acting  in  and  for  the  place  where  the 
offence  is  committed.  Segina  v.  Waghorn,  22  Law 
J.  Eep.  (N.g.)  M.C.  60;  1  E.  &  B.  647. 

Where  such  a  conviction  was  made  by  two  Jus- 
tices of  the  county  of  Kent,  having  jurisdiction 
within  the  division  in  which  the  house  sought  to  be 
licensed  was  situate,  but  not  within  the  borough  of 
Maidstone,  in  which  the  offence  was  committed, — 
Held,  (Coleridge,  J.  dksmtiente)  under  the  3  &  4 
Vict.  c.  61.  s.  19,  the  11  Geo.  4.  &  1  Will.  4.  c.  64, 
and  the  4  &  5  Will.  4.  c.  85,  that  the  jurisdiction 
given  to  such  Justices  by  the  two  latter  statutes  did 
not  extend  to  the  offence  of  using  a  false  certificate 
for  the  purpose  of  obtaining  a  licence  to  retail  beer, 
subsequently  created  by  the  3  &  4  Vict.  c.  61.  s.  6, 
and  that  the  conviction  was  therefore  bad.     Ibid. 

In  the  liberty  of  A,  which  is  situated  within  the 
county  of  H,  there  is  a  gaol  and  house  of  correction, 
used  only  for  offenders  within  the  liberty.  It  is 
entirely  supported  by  a  rate  in  the  nature  of  a 
county  rate  levied  on  the  inhabitants  of  the  liberty, 
who  do  not  contribute  to  the  general  county  rate. 
The  keeper  of  the  liberty  house  of  correction  is 
appointed  by  the  Justices  of  the  liberty,  who  act 
under  a  separate  commission,  which  does  not  give 
them  exclusive  jurisdiction.  There  is  a  Court  of 
Quarter  Sessions  held  for  the  liberty.  The  commis- 
sion under  which  the  Justices  of  the  county  of  H 
act  gives  them  jurisdiction  as  well  within  liberties  as 
without : — Held,  that  the  county  Justices  sitting 
out  of  the  liberty  were  authorized  to  commit  to  the 
house  of  correction  of  the  liberty  a  person  guilty  of 
an  assault  within  the  liberty,  and  were  not  bound  to 
send  him  to  the  county  house  of  correction.  Arnold 
V.  Dimsdale,  22  Law  J.  Rep.  (n.s.)  M.C.  161;  2  E. 
&  B.  580. 

QiURre — whether  they  could  commit  to  the  liberty 
gaol  for  offences  committed  out  of  the  liberty.    Ibid. 

The  party  charged,  though  duly  summoned,  did 
not  appear  before  the  Justices  at  the  time  appointed 
for  the  hearing.  The  Justices  heard  the  case,  ad- 
judged the  patty  to  pay  a  fine  and  costs  immediately, 
and  on  the  same  day,  before  any  demand  or  notice, 
ordered  him  to  be  committed  for  non-payment  to 
the  house  of  correction,  under  the  9  Geo.  4.  c.  31. 
ss.  27,  33: — Held,  that  the  Justices  might  order 
the  payment  to  be  made  either  "immediately," 
which  means  in  this  statute  "  on  the  spot,"  or  might 
give  time,  in  their  discretion ;  and  that  as  they  had 
ordered  immediate  payment,  they  were  authorized 
(the  money  not  being  then  paid)  at  once  to  order  the 
party's  committal  before  any  demand,  and  without 
serving  him  with  any  summons  to  shew  cause  why 
he  should  not  be  committed.     Ibid. 

F,  being  at  Colchester  and  intending  to  travel  by 
the  Eastern  Union  Railway  only  as  far  as  the  Diss 
station,  purposely  applied  for  and  obtained  from  the 


company's  clerk  at  the  Colchester  station,  within  the 
borough  of  Colchester,  a  ticket  for  Norwich,  and 
paid  the  fare  demanded  to  Norwich.  The  proper 
fare  to  Diss  was  7s.,  and  the  fare  to  Norwich, 
though  nineteen  miles  further  from  Colchester  than 
Diss,  was,  owing  to  competition,  Ss.  only.  On  the 
arrival  of  the  train  at  Diss,  F  got  out  of  the  train  and 
delivered  his  ticket  to  the  collector,  and  refused  to 
pay  the  difference  of  fare  to  Diss,  though  demanded 
by  the  collector.  By  one  of  the  company's  bye- 
laws,  it  was  provided  that  every  passenger  should 
pay  his  fare  previously  to  entering  a  carriage  of  the 
company,  upon  payment  of  which  he  would  be  fur- 
nished with  a  ticket  specifying  the  class  of  carriage 
and  distance  for  which  the  fare  was  paid,  which 
ticket  such  passenger  was  required  to  shew  when  re- 
quested by  a  servant  of  the  company,  and  to  deliver 
up  the  same  before  leaving  the  carriage;  and  that 
any  passenger  who  should  enter  a  carriage  without 
having  paid  his  fare,  or  who  should  refuse  to  shew 
or  deliver  up  his  ticket  when  required,  was  thereby 
subjected  to  a  penalty  not  exceeding  40s.  Under 
this  bye-law  F  was  convicted,  by  two  Justices  of  the 
borough  of  Colchester,  in  a  penalty  of  10s.,  for 
having,  within  the  said  borough,  unlawfully  and  wil- 
fully entered  a  carriage  of  the  said  company,  for  the 
purpose  of  travelling  upon  the  said  railway  from 
Colchester  to  Diss,  not  having  previously  paid  his  faro 
for  so  travelling : — Held,  that,  supposing  F  to  have 
committed  the  alleged  offence  against  the  bye-law, 
it  was  committed  within  the  borough  of  Colchester; 
but  that  no  such  offence  had  been  committed  by 
him,  and  that  the  conviction,  therefore,  was  had. 
Regina  v.  Prere,  24  Law  J.  Rep.  (n.s.)  M.C.  68;  4 
E.  &  B.  598. 

An  alderman  of  London,  sitting  at  the  Mansion 
House  and  Guildhall,  has  not  (by  the  11  &  12  Vict, 
c.  43.  s.  34.  and  the  3  &  4  Vict.  c.  84.  s.  6.)  the 
same  power  as  a  police  magistrate  has  (by  the  3  &  4 
Vict.  c.  84.  s.  13.)  to  send  a  constable  to  view 
deserted  premises,  and  to  deliver  up  possession, 
under  the  11  Geo.  2.  c.  19.  s.  16.  Edwards  v. 
nodges,1i  Law  J.  Rep.  (n.s.)  M.C.  81;  IS  Com. 
B.  Rep.  477. 

QiMsre — Whether  the  summary  proceedings  o£ 
the  11  Geo.  2.  c.  19.  b.  16.  apply,  where  there  is  no 
right  of  entry  reserved  to  the  landlord  or  lessor 
without  the  statute  57  Geo.  3.  c.  52.    Ibid. 

Per  Williams,  J. — Where  one  section  of  a  statute 
gives  to  A  the  power  which  B  has,  and  a  subsequent 
section  gives  B  new  powers,  A  does  not  acquire  the 
new  powers  given  to  B.     Ibid. 

The  Court  allowed  the  defendant  to  amend  a  plea 
of  "  not  guilty  by  statute,"  by  inserting  in  the 
margin  statutes  necessary  to  justify  the  trespass  com- 
plained of,  after  verdict  for  the  defendant  and  a  rule 
nisi  to  set  it  aside.     Ibid. 

Where  an  act  of  parliament  gives  jurisdiction  to 
Justices  of  a  county,  and  an  order  is  made  under  it 
by  Justices  of  the  county  of  a  city,  which  county  and 
city  are  co-extensive  by  statute,  the  order  is  valid 
though  the  Justices  describe  themselves  merely  as 
Justices  "in  and  for  the  said  city."  For  the  Court 
will  take  notice  that  the  city  is  also  a  county.  So 
held  in  the  case  of  an  order  for  past  and  future 
maintenance,  &c.  of  a  pauper  lunatic,  under  stat. 
8  &  9  Vict.  c.  126.  S8.  68,  62.  Regima  v.  St. 
Maurice,  16  Q.B.  Rep.  908. 
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(h)  Informations,  Sv/m/numses,  a/nd  Wa/rramts. 

Section  24.  of  the  stat.  8  Geo.  4.  c.  30.  gives  a 
Magistrate  juriBdiction  to  convict  summarily  in  cases 
of  malicious  damage  to  property.  Section  30,  "  for 
the  more  eifectual  prosecution  of  all  offences  pun- 
ishable on  summary  conviction,"  enacts,  that  when 
any  person  shall  be  charged  on  the  oath  of  a  credible 
witness  before  any  Justice  with  such  offence,  such 
Justice  may  summon  the  party,  and  if  he  do  not 
appear,  may  determine  the  case  ex  pa/rte,  or  issue  his 
warrant  to  apprehend  the  party;  or  without  sum- 
mons may  issue  his  warrant,  and  the  Justice  before 
whom  the  party  charged  shall  appear  or  be  brought 
shall  hear  and  determine  the  case : — Held,  that 
section  30.  did  not  controul  the  effect  of  section  24; 
and  that  it  was  not  necessary  that  there  should  be  an 
information  on  oath  to  give  the  magistrate  jurisdic- 
tion to  hear  the  case  when  the  party  charged  with  an 
offence  under  the  act  appeared  before  him.  Segima 
V.  Millard,  22  Law  J.  Rep.  (n.s.)  M.C.  108;  1 
Dears.  C.C.  116. 

A  summons  was  left  at  eight  o'clock  in  the  morn- 
ing at  the  house  of  the  defendant,  who  was  a  collier, 
with  his  wife,  requiring  him  to  attend  at  a  petty 
session,  to  be  held  at  eleven  o'clock  the  next  morn- 
ing, at  a  place  eight  miles  off,  to  answer  a  charge  of 
assault.  The  defendant,  not  returning  home  from 
the  colliery  till  eleven  o'clock  at  night,  did  not 
receive  the  summons  till  that  hour.  Kot  being  able 
in  time  to  arrange  for  some  one  to  supply  his  place 
at  the  colliery  or  to  collect  his  witnesses  to  defend 
himself  against  the  charge,  he  did  not  attend  the 
petty  sessions,  and  the  Justices  convicted  him  of 
the  assault  in  his  absence : — Held,  that  the  Justices 
were  the  judges  of  whether  the  summons  was  served 
io  a  reasonable  time  before  the  hearing,  and  that  the 
fact  (not  known  to  them)  that  the  defendant  did  not 
receive  the  summons  until  eleven  o'clock  at  night, 
did  not  deprive  them  of  their  jurisdiction  to  hear  and 
adjudicate  upon  the  complaint.  In  re  Williams,  21 
Law  J.  Rep.  (n.s.)  M.C.  46 ;  2  L.  M.  &  P.  P.O.  580. 

The  11  &  12  Vict.  c.  44.  s.  2,  which  enacts  that 
no  action  shall  be  brought  against  a  Justice  of  the 
Peace  for  anything  done  under  a  warrant,  upon  an 
information  for  an  alleged  indictable  offence,  if  "  a 
summons  were  issued  previously  to  such  warrant,  and 
such  summons  were  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some 
XJerson  at  his  last  or  most  usual  place  of  abode,  and 
he  did  not  appear  according  to  the  exigency  of  such 
summons,"  does  not  apply  to  a  summons  and  war- 
rant issued  after  conviction,  with  a  view  to  the  levy- 
ing of  penalties  and  costs.  BesseU  v.  Wilson,  22 
Law  J.  Rep.  (n.s.)  M.C.  94;  1  E.  &  B.  489. 

(c)  In  Cases  of  Breach  of  the  Peace, 

An  information  made  before  a  magistrate  stated, 
that  the  infoimant  having  been  assaulted  and  beaten 
by  another  person  prayed  that  he  might  be  bound 
over  toieep  the  peace  towards  him.  On  the  magis- 
trates, before  whom  the  case  was  heard,  proceeding  to 
deal  with  the  merits  of  the  question  of  the  assault, 
the  inforpiant  protested  against  their  adjudicating 
upon  it : — Held,  that  the  Justices  had  no  jurisdiction 
to  convict  summarily  the  offending  party  of  the 
assault  against  the  will  of  the  informant,  as  under 
the  stat.  9  Geo.  4.  c.  31.  s.  27.  the  Justices  have  no 
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jurisdiction  to  convict  of  an  assault,  unless  the  party 
aggrieved  complain  of  that  assault  before  them,  with 
a  view  to  their  adjudicating  upon  it.  Jtegina  v.  Deny, 
20  Law  J.  Rep.  (n.s.)  M.C.  189;  2  L.  M.&P.  P.C. 
230. 

A  warrant  of  commitment  in  substance  stated, 
that  whereas  the  plaintiff  had  been  brought  before 
the  defendant  (who  was  a  Justice)  charged,  on  the 
oath  of  T  P,  with  having  written  on  the  pavement 
in  a  certain  lane  the  offensive  words  reflecting  on 
the  character  of  R  J  W  "  Donkey  Watt,  the  railway 
jackass;"  and  it  having  been  stated  to  the  defendant, 
on  the  oath  of  T  P,  that  the  continued  writing  for 
some  time  past  of  the  offensive  words  was  cal- 
culated to  produce  a  breach  of  the  peace,  and 
T  P  praying  that  the  plaintiff  might  be  required 
to  find  sureties  to  keep  the  peace,  he,  the  defen- 
dant, ordered  and  adjudged  that  the  plaintiff 
should  enter  into  his  own  recognizance  in  201., 
with  two  sufficient  sureties  in  15^.  each,  to  keep  the 
peace  for  three  calendar  months.  The  warrant  then 
stated  that  the  plaiatiff  had  refused  to  enter  into 
such  recognizance  and  find  such  sureties,  and  com- 
manded that  the  plaintiff  should  be  conveyed  to 
prison  and  there  kept  for  the  space  of  three  months, 
unless  the  plaintiff,  in  the  mean  time,  entered  into 
such  recognizance  with  such  sureties.  This  warrant 
was  afterwards  quashed  on  motion,  and  an  action  of 
trespass  brought  against  the  defendant,  who  granted 

it: Held,  first,  that  the  warrant  put  in   by  the 

plaintiff  was  evidence  of  the  information  recited  in 
it.  Secondly,  that  it  must  be  taken  that  the  defen- 
dant intended  to  require  sureties  for  good  behaviour, 
notivithstanding  the  words  "  sureties  of  the  peace" 
in  the  warrant.  Thirdly,  that  a  Justice  of  the  Peace 
has  jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libels  against  private  individuals 
That,  therefore,  the  defendant  had  jurisdiction  in 
the  matter  out  of  which  the  cause, ,  of  ^actipn  arose, 
and  within  the,  meaning  of  the  11  &  12  Vict.  c.  ,44., 
s.  1,  and  consequently  was  not  liable  to,  an  action  of 
trespass.  Haylock  v.  SparJce,  22  Law  J.  Rep.  (u.s.y 
M.C.  67;  1  E.  &  B.  471. 

(d)  Where  Justices  are  interested. 

Upon  the  trial  of  a  parish  appeal  F  S,  ojie  of  ther 
Justices,  who  was  a  rated  inhabitant  of  the  appellant 
parish,  was  on  the  bench  during  the  hearing,  and  in 
the  course  of  the  proceedings  referred  the  chairman 
of  the  Quarter  Sessions  to  some  of  the  documents 
put  in  evidence.  Upon  an  observation  being  made 
that  he  was  a  party  interested,  F  S  stated  that  he 
should  take  no  part  in  the  decision,  but  lie  remained. 
in  court  until  the  final  decision,  which  was  in  favour 
of  the  appellants.  It  was  sworn  that  he  did  not 
vote  or  give  any  opinion  upon  the  question  at  issue, 
nor  did  he  infiuence  the ,  decision  i  of  the  other 
Justices  present,  and  that  if  he  had  not  believed 
that,  the  parties  were  satisfied  with  hi^assurance  that 
he  would  take  no  part,  he  would  have  retired  from 
the  court  during  the  trial: — Held,  that  under  the 
above  circumstances,  the  order  of  Sessions  was., 
invalid  by  reason  of  the  presence  of  the  interested 
Justice.  Beginav,  the  Justices  of  Suffolh,  21  Law 
J.  Rep.  (n.s.)  M.C.  169:  and  see  s.P.  Megma  v. 
the  Justices  of  Surrey,  21  Law  J.  Rep.  (s.s.)  M.C.  j 
195. 

Held,  also,  that  notice  of  an  intention  to  move  for 
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a  certiorari  under  13  Geo.  2.  c.  18.  s.  5.  was  pro- 
perly served  on  F  S,  as  a  Justice  "  by  and  before 
whom  the  order  of  Sessions  was  made."    Ibid. 

The  notice  stated  that  apph'cation  would  be  made 
for  a  certiorari  "  on  behalf  of  the  inhabitants"  of  the 
respondent  parish,  and  was  signed  "  J  M,  attorney 
for  the  inhabitants  of  the  respondent  parish": — 
Held,  to  be  sufficient.     Ibid. 

(C)  Hole  beqcibinq  Justices  io  act. 
[See  Walsh  v.  Southworth,  title  Rate,  Poor-rate.] 

This  Court  will  inquire  into  the  validity  of  an 
order  of  Justices  before  compelling  them,  under 
11  &  12  Yict.  c.  44.  a.  5,  to  issue  a  distress  warrant 
to  enforce  such  order,  and  will  refuse  a  rule  for  that 
purpose  where  the  order  appears  to  be  invalid. 
Hegina  v.  Collins  and  JRegina  v.  the  Justices  of 
Durham,  21  Law  J.  Rep.  (n.s.)  M.C.  73. 

A  party  upon  appearing  before  two  Justices  upon 
a  summons  for  non-payment  of  a  church-rate,  under 
the  53  Geo.  3.  c.  127.  s.  7,  stated  to  the  Justices 
that  he  disputed  the  validity  of  the  rate,  and  speci- 
fied several  objections.  Whereupon  the  Justices 
adjourned  the  hearing,  to  admit  of  the  party  in  the 
mean  time  taking  steps  to  dispute  the  rate.  On  the 
day  of  adjournment,  no  such  steps  having  been 
taken,  the  Justices  made  an  order  for  the  payment 
of  the  amount  claimed ;  but  afterwards  declined  to 
issue  a  distress  warrant  to  enforce  that  order : — Held, 
that  the  order  was  made  without  jurisdiction,  and 
therefore  that  a  rule  under  the  11  &  12  Vict.  c.  44. 
s.  S,  to  compel  the  issuing  of  a  distress  warrant  to 
enforce  it  could  not  be  granted.     Ibid. 

The  statute  11  &  12  Vict.  c.  44.  s.  5,  which  pre- 
scribes that  if  a  Justice  shall  refuse  to  do  any  act 
relating  to  his  office,  he  may  be  directed  by  rule  of 
court  to  do  it,  does  not  authorize  the  Court  to  order 
Justices  to  draw  up  one  joint  conviction  instead  of 
two  separate  convictions  against  each  of  two  persons 
against  whom  a  joint  information  has  been  laid,  and 
heard  and  determined  by  the  Justices.  In  re  Clee, 
21  Law  J.  Rep.  (n.s.)  M.C.  112;  1  Bail  C.C.  31. 

A  rule  calling  upon  Justices  to  shew  cause  why 
they  should  not  issue  a  distress  warrant,  was  founded 
upon  an  affidavit,  shewing  the  refusal  only,  but  not 
stating  the  proceedings  which  took  place  before 
the  Justices,  or  the  reason  why  they  refused.  The 
parties  shewing  cause  against  the  rule  made  no 
affidavit : — Held,  that  the  affidavit  must  be  construed 
in  favour  of  the  party  making  it;  and  that  the  rule 
should  be  absolute.  Eegina  v.  Deverell,  23  Law  J. 
Rep.  (n.s.)  M.C.  121;  3  E.  c&  B.  372. 

On  motion  against  a  magistrate  under  the  statute 
11  &  12  Vict.  c.  44.  8.  5.  as  well  as  on  motion  for 
mandamus,  the  general  rule  is  that  the  Court  will 
order  the  unsuccessful  party  to  pay  costs,  and  will 
not,  on  the  motion  for  costs,  enter  into  the  merits 
of  the  original  application.  Segina  v.  Ingham,  21 
Law  J.  Rep.  (N.s.)  M.C.  125;  17  Q.B.  Rep.  884. 

Where  Justices  refused  to  issue  a  warrant  of  dis- 
tress for  arrears  of  a  sum  ordered  to  be  paid  for  the 
maintenance  of  a  bastard  child,  assigning  as  their 
reason  that  the  putative  father  was  discharged  from 
the  order  by  the  husband's  return  and  cohabitation, 
the  Court  made  absolute  a  rule  for  ordering  them  to 
issue  the  warrant,  holding  that  this  could  not  be 
considered  as  a  refusal  made  in  the  exercise  of  the 


discretion  of  the  Justices.    Regina  v.  Pilhington, 
2  E.  &  B.  546. 

Upon  an  information  for  keeping  open  a  beer- 
house until  eleven  at  night,  contrary  to  the  3  &  4 
Vict.  c.  61.  s.  15,  it  appeared  that  the  house  was 
situated  in  the  township  of  C,  which  contained, 
according  to  the  last  parliamentary  census,  less  than 
2,500  inhabitants;  that  it  was  also  situated  in  a  place 
called  H,  which  comprised  parts  of  three  townships 
(C  being  one),  and  was  an  aggregation  of  houses  and 
inhabitants  under  a  distinct  name,  containing  more 
than  2,500  inhabitants,  but  having  no  local  rights 
peculiar  to  itself,  and  that  it  was  not  included  in  the 
parliamentary  census.  The  application  for  the  beer 
licence  described  the  applicant  as  "  dwelling  in  a 
house  in  H,  in  the  township  of  C."  The  certificate 
of  character  was  signed  by  six  "inhabitants  of  the 
township  of  C,"  and  the  certificate  of  the  overseer 
was  signed  by  the  description,  overseer  "  of  the 
township  of  C."  The  licence  was  to  keep  open  the 
house  till  ten  o'clock  at  night.  The  Justices  having, 
in  order  to  obtain  the  opinion  of  this  Court,  refused 
to  adjudicate, — Held,  on  a  rule  under  the  11  cSc  12 
Vict.  c.  44.  s.  5,  requiring  the  Justices  to  do  so, 
that  as  the  Justices  had  only  refused  to  adjudicate 
in  order  to  raise  the  point  in  a  convenient  form  for 
the  opinion  of  this  Court,  and  as  the  facts  were 
stated  on  which  they  so  refused,  this  Court  would 
decide  whether  they  had  done  right  in  refusing  to 
convict.  Segina  v.  Charlesworth,  20  Law  J.  Rep. 
(n.s.)  M.C.  165;  2  L.  BI.  &  P.  P.C.  117. 

(D)  Obbeks. 
[See  ante,  (C).] 

An  order  of  maintenance  ordered  a  person  as 
putative  father  to  pay  a  weekly  sum  for  the  mainte- 
nance of  a  bastard  child  from  the  birth  of  the  child. 
As  the  application  for  the  order  was  not  made  until 
more  than  two  months  after  the  birth,  the  order  was 
clearly  bad  as  to  the  period  between  the  date  of  the 
birth  and  the  time  of  applying  for  the  order.  Notice 
of  abandonment  of  all  claim  under  the  order  for 
payment  anterior  to  the  date  of  the  order  had  been 
served  on  the  putative  father: — Held,  that  the 
order  was  valid,  and  might  be  enforced  against  tlje 
putative  father  in  respect  of  the  weekly  payments 
which  became  due  after  the  date  of  the  application 
to  the  magistrates.  Segina  v.  Green,  20  Law  J. 
Rep.  (N.S.)  M.C.  165;  2  L.  M.  &  P.  P.C.  130. 

By  section  1.  of  11  &  12  Vict.  c.  44,  "every 
action  to  be  brought  against  any  Justice  of  the 
Peace  for  any  act  done  by  him  in  the  execution  of 
his  duty  as  such  Justice,  with  respect  to  any  matter 
within  his  jurisdiction,  shall  be  an  action  on  the 
case."  By  section  7.  of  63  Geo.  3.  c.  127,  two 
Justices  are  empowered  "by  order  under  their 
hands  and  seals"  to  direct  the  payment  of  money 
due  for  church-rates,  with  costs;  and  upon  refusal  of 
parties  "  to  pay  according  to  such  order"  by  warrant 
under  hand  and  seal  to  levy  the  rate  and  costs  by 
distress.  By  section  14.  of  11  &  12  Vict.  c.  43,  it 
is  enacted,  "  That  if  Justices  convict  or  make  an 
order  against  a  defendant,  a  minute  thereof  shall  be 
then  made,  and  the  conviction  or  order  shall  be 
afterwards  drawn  up  in  proper  form,  under  their 
hands  and  seals."  By  section  17,  "  In  all  cases 
where  by  any  act  authority  is  given  to  levy  any  sum 
upon  any  person's  goods  by  distress  for  not  obeying 
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any  order  of  Justices,  the  defendant  shall  be  served 
with  a  minute  of  such  order  before  any  warrant  of 
distress  shall  issue  in  that  behalf."  The  plaintiff 
having  been  rated  to  a  church-rate  and  refused  to 
pay,  a  complaint  was  made  before  Justices,  and 
duly  heard,  and  on  the  6th  of  May  a  verbal  order 
was  made  for  the  payment  by  the  plaintiff  of  the 
amount  of  the  rate  and  costs.  This  order  was  not 
formally  drawn  up  till  some  days  afterwards.  On 
the  7th  a  minute  of  the  order  was  served  upon  the 
plaintiff,  who  refused  to  pay.  After  such  refusal 
the  order  was  formally  drawn  up,  dated  the  6th  of 
May,  and  a  warrant  issued  by  the  defendants,  dated 
the  same  day,  which  was  not  executed  until  October, 
when  a  cart  of  the  plaintiff  was  seized  for  the  distress. 
It  did  not  appear  whether  the  warrant  was  drawn  up 
before  or  after  the  order  dated  the  6th  of  May,  nor 
did  it  recite  the  order.  The  plaintiff  having  brought 
trespass  for  the  seizure, — Held,  that  it  was  not 
necessary  before  issuing  the  warrant  that  an  order 
should  have  been  formally  drawn  up  under  hand 
and  sea],  but  that  the  pronouncing  of  the  order  on 
the  6th  and  the  service  of  the  minute  of  the  order 
on  the  7th  were  sufficient  to  justify  the  issuing  of 
the  warrant;  and  that  the  non-recital  of  the  order 
in  the  warrant,  and  the  fact  of  the  date  of  the  war- 
rant being  the  same  as  that  of  the  order,  and  the 
neglect  to  shew  in  the  warrant  that  it  had  issued 
subsequently  to  the  disobedience  of  the  order  being 
only  matters  of  form,  the  defendants  were  entitled  to 
the  protection  of  section  1.  of  11  &  12  Vict.  c.  44. 
Ratt  V.  ParUnam,  20  Law  J.  Rep.  (w.s.)  M.C.  208. 

SemUe  (per  Jems,  G.J.) — The  words  "  exceeding 
his  jurisdiction"  in  section  2.  of  11  &  12  Vict.  c.  44, 
mean  doing  something  which  the  Justice  could  by 
no  possibility  have  a  legal  right  to  do.    Ibid. 

An  order  for  payment  of  contribution  of  a  propor- 
tion of  rent-charge  under  5  Sl  Q  Vict.  c.  54.  s.  16, 
after  stating  that  complaint  was  made  on  oath  before 
the  two  Justices  signing  the  order,  of  the  several 
matters  required  to  give  jurisdiction,  proceeded — 
"  and  now  at  this  day  the  said  E  H  and  E  W,  the 
parties  aforesaid,  appear  before  us  the  undersigned 
Justices,  and  we  having  examined  into  the  merits  of 
the  said  complaint,  do,  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  determine,"  &c.: — ■ 
Held,  that  there  appeared  no  sufficient  determination 
of  the  facts  of  complaint,  and  therefore  that  the 
order  was  bad  on  the  face  of  it.  Regma  v.  Wil- 
liams, 21  Law  J.  Eep.  (n.s.)  M.C.  150. 

The  11  &  12  Vict.  c.  43.  (which  did  not  come  into 
operation  until  six  weeks  after  its  passing)  by  section 
11.  provides,  that  where  no  time  is  limited  for  making 
complaints  or  laying  informations  under  acts  of 
parliament,  Buch  complaint  shall  be  made  and  such 
information  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  informa- 
tion arose : — Held,  that  an  order  of  two  Justices, 
under  the  8  Vict.  c.  18,  awarding  compensation  for 
damage  done  to  a  landowner  by  the  construction  of 
a  railway,  was  within  the  above  clause  of  the  11  &  12 
Vict.  c.  43.  Begina  v.  the  Leeds  and  Bradford 
Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  M.C.  193 :  S.  0.  nom. 
In  re  Edmondson,  17  Q.B.  Rep.  67. 

Held,  also,  that  the  above  section  had  a  retrospec- 
tive operation  and  invalidated  such  an  order,  where 
the  complaint  was  not  made  within  six  calendar 
months  from  the  time  when  the  damage  complained 


of  occurred,  although  the  order  itself  was  made  more 
than  six  months  before  the  passing  of  the  11  &  13 
Vict.  c.  43.     Ibid. 

(E)  Convictions  and  Commitments. 
[See  Arnold  v.  Dimsdale,  ante,  (B)  (o).] 

A  warrant  of  commitment  issued  by  a  Justice, 
under  the  statute  4  Geo.  4.  c.  34.  s.  3,  recited  that 
complaint  had  been  made  to  the  Justice  that  A  had 
contracted  to  serve  with  B  and  C,  in  their  business, 
for  a  term  of  one  year,  to  commence  from  the  11th 
of  November  last,  and  that  the  term  of  his  contract 
being  unexpired,  the  said  A  did,  on  the  2nd  of  June 
instant,  unlawfully  misconduct  himself  in  his  said 
service  by  neglecting  and  absenting  himself  from  his 
said  master's  service  without  notice  or  assigning  a 
sufficient  reason.  The  warrant  adjudged  the  com- 
plaint to  be  true,  and  convicted  A  of  the  offence, 
and  sentenced  him  to  be  imprisoned  for  a  month : 
—Held,  that  A  was  entitled  to  be  discharged  from 
custody,  as  the  warrant  was  bad  for  not  stating 
either  that  the  contract  was  in  writing,  or  that  A 
had  entered  into  the  service.  In  re  AsJeew,  20  Law 
J.  Rep.  (n.s.)  M.C.  241;  2  L.  M.  &P.  P.C.  429. 

The  forms  of  convictions  given  in  the  schedule  to 
the  11  &  12  Vict.  c.  43.  apply  to  all  cases ;  and  con- 
victions drawn  up  in  such  of  the  forms  as  are  appli- 
cable to  the  case  are  sufficient.  Regina  v.  Hyde, 
21  Law  J.  Rep.  (n.s.)  M.C.  94. 

A  conviction  under  the  Game  Acts,  1  &  2  Will.  4. 
u.  32.  and  5  &  6  Will.  4.  o.  20.  a.  21,  adjudged  a 
pecuniary  penalty  to  be  paid  and  applied  according 
to  law,  following  the  words  of  Form  I.  2.  in  the 
schedule  to  11  &  12  Vict.  c.  43.  The  Game  Acta 
provided  that  one  moiety  of  the  penalty  should  be 
paid  to  the  informer  and  the  other  moiety  to  go  to 
the  overseers  of  the  poor,  and  to  be  paid  to  one  of 
the  overseers  or  to  some  other  parish  officer  appointed 
by  the  Justice : — Held,  that  the  conviction  was  suf- 
ficient.    Ibid. 

By  the  Game  Act  the  certiorari  is  taken  away. 
Qiuere  —  whether  the  objection  that  there  is  no 
proper  adjudication  of  the  penalty  be  one  for  which 
the  certiorari  may  nevertheless  issue ;  but  the  con- 
viction having  been  brought  up  by  certiora/ri  under 
12  &  13  Vict.  c.  45.  s.  18.  in  order  to  be  enforced, 
the  Court  entertained  the  objection.     Ibid. 

The  5  Geo.  4.  c.  83.  s.  4.  (the  Vagrant  Act)  does 
not  render  any  suspected  person  or  reputed  thief  who 
may  be  found  frequenting  a  street  with  intent  to 
commit  felony  liable  to  be  punished  as  a  rogue  and 
vagabond  unless  the  street  leads  to  some  river, 
canal,  &c.,  or  is  itself  a  place  of  pu})lic  resort, 
or  is  adjacent  to  a  place  of  public  resort.  Therefore 
where  a  commitment  stated  "  that  A,  being  a  sus- 
pected person,  did,  on  &c.,  at  &c.,  in  the  county  of 
M,  unlawfully  frequent  a  certain  street,  to  wit,  a 
street  called  Regent  Street,  with  intent  to  commit  a 
felony," — Held,  that  A  was  entitled  to  be  discharged 
on  a  writ  of  habeas  corpus.  Held,  also,  that  the 
statement  of  the  intent  to  commit  a  felony  was  suf- 
ficient without  the  insertion  of  the  word  "  there." 
[And  see  next  case.]  Ex  parte 'Jones,  21  Law  J. 
Eep.  (n.s.)  M.C.  116;  7  Exch.  Rep.  586. 

The  5  Geo.  4.  c.  83.  s.  4.  enacts  that  "  every  sus- 
pected person  or  reputed  thief  frequenting  any  river, 
canal  or  navigable  stream,  dock  or  basin,  or  any 
quay,  wharf,  or  warehouse  near  or  adjoining  thereto, 
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or  any  street,  highway  or  avenue  leading  thereto,  or 
any  place  of  public  resort,  or  any  avenue  leading 
thereto,  or  any  street,  highway  or  place  adjacent, 
with  intent  to  commit  felony,"  shall  be  deemed  a 
rogue  and  vagabond,  and  may  be  convicted  accord- 
ingly:  Held,  (dissentiente  Patleson,  J.)  that  the 

words  "place  adjacent"  must  be  referred  to  "street 
or  highway"  immediately  preceding  them,  and  that 
it  is  an  offence  within  the  meaning  of  the  clause  to 
be  in  any  street  or  highway  with  intent  to  commit 
felony.  Per  Patleson,  J.  the  offence  can  only  be 
committed  by  frequenting  a  street  or  highway  lead- 
ing to  a  canal,  river,  dock,  &c.  or  adjacent  to  a 
place  of  public  resort.  Held  (per  totam  Curiam), 
that  a  conviction  under  this  clause  need  not  allege 
that  the  person  convicted  was  in  the  highway,  &c. 
with  intent  to  commit  felony  there.  Ex  parte  Brown, 
21  Law  J.  Rep.  (n.s.)  M.C.  113;  17  Q.B.  Eep.  833. 

A  warrant  of  commitment,  under  the  4  Geo.  4. 
c.  34.  s.  3.  adjudged  that  J  G  having  contracted  to 
serve  J  S  as  a  collier  for  a  certain  time,  and  the  term 
of  his  contract  being  unexpired,  "  did  unlawfully 
misdemean  and  misconduct  himself  in  his  said  ser- 
vice by  neglecting  and  absenting  himself  from  his 
said  service  without  the  leave  of  his  master,  with- 
out having  given  to  his  said  master  any  notice 
thereof,  and  without  assigning  any  sufficient  reason 
for  so  doing : '' — Held,  that  the  v^arrant  was  bad,  as 
it  did  not  shew  that  J  G  had  absented  himself  with- 
out lawful  excuse.  In  re  Qeswood,  23  Law  J.  Rep. 
(n.3.)  M.C.  35;  2  E.  &  B.  552. 

Semile — that  such  an  instrument,  although  for 
some  purposes  equivalent  to  a  conviction,  need  not 
set  out  the  evidence;  at  all  events  since  the  11  &  12 
Vict.  c.  43.  s.  17.     Ibid. 

A  B  was  committed  to  prison  by  a  Justice 
under  the  Master  and  Servants  Act  by  a  warrant 
which,  after  reciting  that  complaint  had  been  made 
on  oath  that  A  B  did  contract  with  Messrs.  M  in  the 
capacity  and  employment  of  a  collier  for  the  term 
of  one  month,  and  so  on  from  month  to  month, 
determinable  on  a  month's  notice,  and  for  the  wages 
of  Is.  lOd.  per  ton  for  cutting  coal ;  and  that  the 
said  A  B  entered  into  the  said  service  according  to 
the  said  contract,  and  afterwards  and  before  the 
term  was  completed  was,  in  the  execution  of  his  con- 
tract, guilty  of  misconduct  and  misdemeanour  in 
unlawfully  absenting  himself  without  the  consent  of 
his  masters,  and  without  lawful  excuse,  proceeded, 
"  and  whereas  the  said  A  B  was,  this  10th  day  of 
December  1853,  duly  convicted  before  me,  &c.  of 
the  said  offence  so  charged  upon  him  in  and  by 
the  said  information,  and  I,  the  Justice,  adjudged 
that  the  said  A  B  for  his  said  offence  should  be  com- 
mitted to  the  said  house  of  correction,  &c.,  these 
are  therefore  to  command,"  &c.  The  warrant  then 
directed  the  gaoler  to  detain  the  prisoner  for  the 
time  specified  therein.  Upon  a  return  to  a  Jiabeas 
corpus  consisting  of  the  above  warrant, — Held,  first, 
that  affidavits  might  be  used  for  the  purpose  of 
shewing  that  there  was  no  evidence  before  the 
Justice  from  which  he  could  legally  infer  a  contract 
creating  the  relation  of  master  and  servant  between 
the  parties  ;  and  so  negativing  jurisdiction.  Ex 
parte  Bailey;  ani  Ex  parte  Collier,  23  Law  J.  Rep. 
(n.s.)M.C.  161;  3E.&B.  607. 

But,  it  being  assumed  that  the  evidence  before  the 
Justice  was  that  A  B  was  employed  by  Messrs.  M 


under  a  contract  to  serve  until  a  mouth's  notice 
should  be  given  by  either  party;  that  the  price  to  be 
paid  should  be  Is.  lOd.  per  ton  of  coal  cut,  and 
should  rise  and  fall  with  the  price  in  other  collieries 
in  the  district,  but  that  the  price  was  not  to  affect 
the  month's  notice  ;  that  A  B  should  serve  Messrs. 
M  exclusively,  and  should  not  work  for  any  other 
person  during  the  said  service  and  until  the  expira- 
tion of  the  month's  notice ;  that  if  trade  was  slack 
or  the  works  stopped  by  accident,  Messrs.  M  were 
to  be  compelled  to  provide  him  with  work  or  to  pay 
him  reasonable  wages ;  and  that  the  evidence  on  the 
part  of  A  B  was  that  he  was  not  bound  to  any  hours 
of  working,  nor  to  cut  any  quantity  of  coal ;  that 
the  employment  in  the  colliery  depended  on  the 
demand  for  coal,  and  that  there  was  not  always  full 
employment,  and  that  no  allowance  was  made  for 
loss  of  time  when  trade  was  slack  or  the  works 
stopped  by  accident : — Held,  that  there  was  no  evi- 
dence from  which  the  Justice  might  infer  an  obliga- 
tion on  the  part  of  Messrs.  M  to  employ  and  of  A  B 
to  serve  personally,  and  that  he  therefore  had  juris- 
diction, and  that  the  Court  would  not  interfere  with 
his  decision.     Ibid. 

Held,  also,  that  this  being  a  warrant  of  commit- 
ment purporting  to  be  founded  on  a  preceding  con- 
viction, it  was  good  on  its  face,  notwithstanding  that 
it  did  not  state  that  the  evidence  was  given  on  oath 
or  in  the  presence  of  the  prisoner.     Ibid. 

The  statute  16  &  17  Vict.  c.  30.  s.  1.  gives  juris- 
diction to  two  Justices  of  the  Peace  sitting  at  a  place 
where  petty  sessions  are  usually  held,  to  convict  per- 
sons accused  of  certain  assaults : — Held,  that  a  war- 
rant of  commitment  in  the  general  form  provided  by 
the  11  &  12  Vict.  c.  43,  Schedule  (P),  is  suflncient, 
without  any  allegation  that  the  convicting  Justices 
were  sitting  at  a  place  where  petty  sessions  are  usu- 
ally held.  Ex  parte  Allison,  24  Law  J.  Eep.  (n.B.) 
M.C.  73;  10  Exch.  Rep.  561. 

The  plaintiff,  who  had  been  dismissed  from  the 
office  of  town  clerk  of  L,  and  had  been  ordered  by 
the  town  council  to  deliver  up  all  books,  &c.  in  his 
custody,  was,  by  a  warrant,  dated  the  8th  of  October, 
ordered  to  be  committed  to  gaol,  under  the  5  &  6 
Will.  4.  c.  76.  o.  60,  for  neglecting  to  obey  that 
order.  This  warrant  was  executed  on  a  Sunday, 
and  the  plaintiff  conveyed  to  gaol  under  it  on  the 
17th  of  October.  This  was  done  in  pursuance  of  an 
opinion  given  by  S,  who  had  been  since  appointed 
town  clerk,  that  such  an  arrest  was  legal,  and  S, 
after  being  expressly  informed  of  the  arrest,  approved 
of  it.  On  the  24th  of  October  a  second  warrant, 
which  was  obtained  by  S,  as  attorney  of  the  town 
council,  for  the  purpose  of  detaining  the  plaintiff, 
notwithstanding  the  illegal  arrest,  and  was  dated  the 
8th  of  October,  and  made  by  the  same  Justices  upon 
the  application  of  the  town  council,  was  lodged  at 
the  gaol.  The  plaintiff  was,  on  the  2nd  of  Novem- 
ber, ordered  by  this  Court  on  habeas  corpus  to  be 
discharged  from  custody  under  these  two  warrants, 
without  being  actually  brought  up  before  the  Court. 
Prior  to  the  order  for  the  plaintiff's  discharge  being 
received  by  the  gaoler,  viz.,  on  the  1st  of  November, 
a  third  warrant,  made  by  the  same  Justices,  upon 
the  application  of  the  town  council,  acting  as  paving 
commissioners  under  a  local  act,  and  procured  for 
the  purpose  of  remedying  a  defect  in  the  second 
warrant,  was  lodged  with  the  gaoler,  who,  conse- 
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quently,  refused  to  discharge  the  plaintiff  under  the 
order  of  the  Court.  This  warrant  was  applied  and 
pressed  for  by  S,  notwithstanding  the  habeas  corpus 
had  issued.  On  the  4th  of  November  a  warrant, 
founded  on  a  ca.  sa.  issued,  without  collusion,  at  the 
suit  of  a  creditor  of  the  plaintiff,  was  lodged  with 
the  gaoler.  A  rule  for  the  plaintiff's  discharge  from 
custody  being  again  obtained,  was  discharged,  so  far 
as  related  to  the  custody  under  the  ca,  sa.  On  the 
2nd  of  March,  the  plaintiff,  having  settled  with  hia 
detaining  creditor,  was  discharged  from  gaol,  and  on 
that  day  was  again  arrested  after  proceeding  a  few 
yards  from  the  prison  gate,  under  a  fourth  warrant, 
and  was  detained  in  gaol  under  it  until  the  8th  of 
March,  when  he  was  discharged  by  Judge's  order; 
This  fourth  warrant  recited  that  the  plaintiff  had 
been  convicted  on  the  complaint  of  T  B,  who  was 
authorized  by  the  town  council  for  that  purpose,  for 
that  he  having  been  dismissed  from  the  office  of  town 
clerk  had  wilfully  neglected  to  deliver  books,  &c., 
pursuant  to  an  order  of  the  town  council,  and  that 
it  had  been  adjudged  that  he  should  be  committed 
to  gaol  for  his  said  offence.  The  warrant  then 
directed  the  plaintiff  to  be  kept  in  custody  accord- 
ingly. S,  as  attorney  for  the  town  council,  applied 
for  and  obtained  the  fourth  warrant,  and  gave  express 
directions  to  have  the  plaintiff  arrested  under  it  upon 
his  discharge  from  the  ca.  sa. : — Held,  first,  that  the 
imprisonment  under  the  third  warrant  was  not  a  con- 
tinuance of  the  imprisonment  under  the  first  two 
warrants,  and  therefore  that  section  133.  of  the 
6  &  6  Will.  4.  c.  76.  barred  an  action  in  respect  of 
the  imprieonment  from  the  16th  of  October  to  the 
2nd  of  November,  unless  brought  within  six  calendar 
months  of  the  latter  day;  secondly,  that  the  same 
section  was  a  like  bar  to  an  action  in  respect  of  the 
time  between  the  3rd  of  November  and  the  2nd  of 
March,  as  the  defendants  (the  town  council)  must, 
under  the  circumstances,  be  considered  as  abandoning 
the  third  warrant  after  the  plaintiff's  discharge,  and 
were,  therefore,  not  responsible  for  his  imprisonment 
under  itj  thirdly,  that  the  fourth  warrant  was  bad  as 
it  did  not  shew  that  the  Justices  had  jurisdiction  to 
grant  it  under  the  6  &  6  Will.  4.  c.  76.  s.  60,  and 
did  not  follow  the  form  in  the  Schedule  (P.  1.)  to 
the  11  &  12  Vict.  c.  43;  fourthly,  that  the  acts  of 
the  town  council  were  not  such  as  rendered  them 
liable  to  an  action  in  respect  of  the  plaintiff's  im- 
prisonment under  the  fourth  warrant,  but  .that  S, 
their  town  clerk,  who  had  taken  an  active  part  in 
procuring  all  the  warrants,  and  getting  them  executed 
so  as  to  keep  the  plaintiff  constantly  in  prison,  was 
liable.  Eggmgton  v.  the  Mayor,  tl>c.  of  Lichfield, 
24  Law  J.  Kep.  (n.s.)  Q.B.  360. 

Trespass  for  pulling  down  a  cottage.  Plea :  not 
guilty,  by  statute.  The  plaintiff  was  convicted  by 
three  Justices,  under  statute  5  &  6  Will.  4.  c.  SO, 
for  an  encroachment  on  a  highway.  The  defendant, 
who  was  surveyor  of  the  highways,  pulled  down  the 
plaintiff's  cottage,  which  was  what  the  conviction 
referred  to,  but  which  was  not  in  fact  an  encroach- 
ment within  the  meaning  of  the  Act.  No  warrant 
issued  directing  the  defendant  to  do  the  act : — Held, 
that  statute  5  &  6  Will.  4.  c.  60.  ».  69,  requires  the 
surveyor  to  execute  a  conviction  under  that  Act,  by 
pulling  down  the  encroachment,  though  there  is  no 
warrant;  and  that  consequently  the  conviction, 
though  not  itself  correct,  was   a   defence   to  this 


action,  as  defendant  was  shewn  to  be  in  the  position 
of  a  person  bound  to  execute  the  judgment  of  a 
tribunal  of  competent  jurisdiction.  Keane  v.  Bey- 
nolds,  2  E.  &  B.  748. 


JUVENILE  OFFENDERS. 

[See  stats.  13  &  14  Vict.  c.  37.  and  17  &  18  Vict, 
c.  86.] 


LABOURER. 

[See  Master  and  Servant.] 


LANCASTER. 

[Courts  of,  see  stats.  IS  &  16  Vict.  c.  76;  17  & 
18  Vict.  cc.  82,  125;  and  18  &  19  Vict.  cc.  15, 
45,  S8.] 


LANDLORD  AND  TENANT. 

[Recovery  of  possession,  see  Edma/rds  v.  Hodges, 
title  Justice  op  the  Peace,  (B)  (a).] 

(A)  Of  the  Tenancy. 

(a)  From,  Tear  to  Tear. 

(J)  At  WUl. 

(o)  Determinaiion.  " 

( 1 )  Surrender. 

( 2 )  Notice  to  quit. 

(3)  Forfeitwe,  for  insufficient  Distress. 

(B)  Contracts  between. 
(a)  For  Repairs. 

( 5 )  Relating  to  Husbajtidjry. 
\  c )  For  gmet  Enjoyment, 
{d)  To  give  up  Possession. 

(C)  Op  the  Rent. 
la)  Contracts, 
(i)  Payment. 

(c)  Apportionment, 
id)  Arrea/rs. 
(e)  Action  for. 

(D)  Tenant's  Power  to  dispcte  Landlord's 

Title. 

(E)  Attornment. 


(A)  Of  the  Tenancy. 
(a)  From  Tea/r  to  Tear. 

An  agreement,  dated  the  19th  of  April  1841,  by 
which  part  of  a  dwelling-house  was  let,  stipulated 
for  "  the  yearly  rent  of  42i.  payable  quarterly,  the 
first  payment  of  71.  13*.  6d.  to  be  made  on  the  24th 
of  June  next,  being  the  proportion  of  rent  from  the 
19th  of  April  1841  to  that  date."  ,  And,  further, 
that  the  tenant  should  hold  and  enjoy  the  possession 
"  until  one  of  the  parties  should  give  to  the  other  six 
calendar  months'  notice  in  wilting  to  quit  at  the  ex- 
piration of  any  such  notice" : — Held,  that  a  yearly 
tenancy  was  not  created,  and  that  a  six  months' 
notice  to  quit,  expiring  on  the  Sth  of  December,  was 
a  sufficient  notice  to  put  an  end  to  the  tenancy. 
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Doe  A.  King  v.  Grafton,  21  Law  J.  Rep.  (n.s.)  Q.B. 
276;  18  Q.B.  Rep.  496. 

M  H  and  W  R,  by  indenture  of  February  1805, 
granted  and  leased  certain  premises  unto  and  to  the 
use  of  J  H,  his  heirs,  executors,  administrators  and 
assigns  for  ever,  yielding  and  paying  therefor  a 
yearly  rent.  Proviso  for  re-entry  on  non-payment 
of  rent.  Covenant  by  J  H  for  payment  of  the 
rent,  for  repairs,  and  for  insurance  ; — Held,  that,  in 
the  absence  of  proof  that  the  premises  were  at  the 
date  of  the  instrument  in  the  occupation  of  tenants, 
and  the  expressed  intention  of  the  parties  precluding 
the  presumption  of  livery  of  seisin,  the  instrument 
could  not  operate  as  a  conveyance  of  the  fee  subject 
to  a  rent-charge,  but  only  to  create  a  tenancy  from 
year  to  year.  Doe  A.  Roherton  v.  Gardener,  21 
Law  J.  Rep.  (n.s.)  C.P.  222;  12  Com.  B.  Rep. 
313. 

Semlle — that  if  it  had  been  necessary  to  presume 
livery  of  seisin  in  order  to  account  for  the  possession 
under  the  instrument,  the  Court  would  have  made 
that  presumption.     Ibid. 

Under  an  agreement  to  let  for  three  years,  though 
it  is  void  as  a  lease  for  three  years  by  the  statute 
8  &  9  Vict.  c.  106.  s.  3,  the  tenant  holds  from  year 
to  year,  subject  to  the  terms  of  the  agreement,  and  is 
bound  to  quit  at  the  expiration  of  the  three  years 
without  a  previous  notice  to  quit.  Tress  v.  Savage, 
23  Law  J.  Rep.  (n.s.)  Q.B.  339;  4  E.  &  B.  36. 

Where  a  party  became  tenant,  for  a  period  ex- 
ceeding three  years,  under  a  lease,  void  at  law  as  not 
being  made  by  deed  under  the  8  &  9  Vict.  c.  106. 
8.  3,  and  the  receipts  given  to  him  for  rent,  which  he 
had  paid  for  two  years,  stated  the  rent  to  be  payable 
in  advance ; — Held,  that  he  became  a  yearly  tenant, 
on  the  terms  of  paying  the  rent  in  advance.  Lee  v. 
Smith,  23  Law  J.  Rep.  (n.s.)  Exch.  198;  9  Exch. 
Rep.  662. 

A  tenant  holding  over  after  the  expiration  of  a 
lease  for  years  may  be  taken  to  hold  upon  any  of  the 
terms  of  such  former  lease  which  are  consistent  with 
a  yearly  tenancy.  Whether  he  does  hold  on  any  of 
such  terms  or  not  is  a  question  for  the  jury  on  the 
facts  proved.     Hyatt  v.  Griffiths,  17  Q.B.  Rep.  SOS. 

A  covenant  in  a  lease  for  years  ending  at  Michael- 
mas, that  the  tenant  shall  and  may  retain  and  sow 
forty  acres  of  wheat  on  the  arable  land  demised 
(consisting  of  213  acres)  at  the  seed  time  next  after 
the  end  of  the  term,  and  have  the  standing  thereof 
till  the  harvest  then  next  following,  rent  free,  with 
the  use  of  premises  for  the  threshing,  &c.  till  a  day 
named,  is  a  term  which  may  be  made  incident  to  a 
tenancy  from  year  to  year.     Ibid. 

(6)  At  Will. 

Where  a  party  having  created  a  tenancy  at  will 
afterwards  becomes  insolvent,  the  vesting  order  and 
notice  thereof  to  the  tenant  at  will  operate  as  a 
determination  of  the  tenancy.  Doe  A.  Davies  v. 
Thomas,  20  Law  J.  Rep.  (n.s.)  Exch.  367;  6  Exch. 
Rep.  854. 

A  tenant  at  will  cannot  put  an  end  to  his  tenancy, 
even  by  an  assignment,  without  giving  notice  to  his 
Inndlord,  Pinhom  v.  Souater,  or  Sonster,  22  Law  J. 
Rep.  (n.s.)  Exih.  266;  8  Exch.  Rep.  763. 

J  \V  HjbeiTig  tenant  of  copyhold  premises,  granted 
a  lease  for  twenty-one  years,  from  Christmas  182.'!, 
renewable  for  another  term  of  twenty-one  years.    In 


1838  he  died,  and  H  H,  L  H,  and  B  H  were  ad- 
mitted tenants  by  the  lord  as  devisees.  Previous  to 
1847,  L  H  married  A  Y  B,  and  in  January  of  that 
year  H  H,  R  H,  A  Y  B,  and  L,  his  wife,  granted  a 
lease  of  the  premises  to  J  M  for  twenty-one  years, 
from  Christmas,  1 844,  with  covenant  for  further  re- 
newal, J  M  having  previously  purchased  the  interest 
of  the  preceding  lessee.  On  the  24th  of  May  1847 
J  M  leased  to  Quested;  who,  on  the  29th  of  July  in 
the  same  year,  executed  a  mortgage  of  the  premises 
to  the  defendant.  By  this  deed  Quested  granted  and 
demised  the  residue  of  his  term  except  one  day  to 
the  defendant,  with  a  proviso  for  redemption  on  pay- 
ment of  principal  and  interest  at  certain  periods,  and 
covenants  for  payment  of  the  principal  and  inter- 
est. The  deed  also  provided  that  Quested  should 
hold  the  premises  as  tenant  at  will  of  the  defendant 
at  a  yearly  rent,  for  which  rent  the  defendant  might 
distrain,  and  that  the  rent  thereby  reserved  should 
go  in  satisfaction  of  the  principal  and  interest,  and  the 
residue  (if  any)  to  Quested.  Quested  subsequently  as- 
signed to  E  F  without  notice  to  the  defendant,  and 
the  rent  above  reserved  being  in  arrear,  the  defen- 
dant distrained  on  the  premises  in  pursuance  of  the 
above  power.  The  warrant  was  to  distrain  the  goods 
of  Quested.  The  plaintiff's  goods,  being  on  the  pre- 
mises, were  taken : — Held,  in  an  action  of  trespass 
for  this  seizure,  that  the  above  deed  created  a  tenancy 
at  will,  which  was  not  put  an  end  to  by  the  assign- 
ment to  E  F  without  notice  to  the  defendant,  and 
that  the  distress  was  regular.     Ibid. 

Held,  also,  that  a  sufficient  primd,  facie  title  was 
made  without  proof  of  the  death  of  J  "W"  H.     Ibid. 

(c)  Determination. 
(1)  Surrender. 
The  first  count  of  the  declaration  averred  that  the 
plaintiffs  C  and  S,  being  tenants  to  H  of  certain 
chambers,  at  a  certain  rent,  payable  quarterly,  under- 
let them  to  the  defendant,  who  undertook  to  pay  the 
said  rent  to  H,  and  agreed  that  if  he  did  not  do  so, 
he  would  indemnify  the  plaintiffs  in  respect  thereof, 
and  that  the  defendant  did  not  pay  the  rent  to  H, 
nor  indemnify  the  plaintiffs: — Held,  that  whether 
the  contract  meant  that  the  defendant  was  to  pay  to 
H  the  rent  due  from  the  plaintiffs  to  H,  or  to  pay 
the  rent  under  the  demise  from  the  plaintiffs,  the 
promise  of  the  defendant  to  pay  did  not  extend 

beyond  the  term  of  his  own  tenancy.     Pleas Sixth, 

surrender  by  operation  of  law;  seventh,  that  the 
plaintiff  C,  on  behalf  of  himself  and  the  plaintiff  S, 
agreed  with  the  defendant  that  he  should  give  up 
possession  of  the  chambers,  and  that  he  did  give  up 
possession  before  the  rent  became  payable;  eighth, 
that  C,  with  the  sanction  and  authority  of  his  co- 
plaintiff  evicted  the  defendant;  eleventh,  (to  counts 
for  use  and  occupatioji,  and  on  an  account  stated,) 
discharge  of  the  defendant  under  the  Insolvent 
Debtors  Act ; — Held,  that  these  pleas  were  good. 
Replication  to  the  sixth  plea,  a  special  traverse, 
alleging  that  the  defendant  quitted  possession  of  his 
own  wrong;  and  that,  according  to  the  terms  of  an 
agreement,  the  plaintiffs  recovered  possession  of  the 
chambers,  to  the  intent  that  they  might  let  them  for 
the   benefit   of  the   defendant,  and  not  otherwise, 

absque  hoc  that  they  were  duly  surrendered : Held 

bad,  on  demurrer,  because  the  inducement  was  in- 
consistent with  the  traverse.      Replication  to  the 
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seventh  plea,  traversing  the  agreement  by  the  plain- 
tiff C  on  behalf  of  himself  and  S,  and  his  perfonnance 
of  the  agreement;  and  replication  to  the  eighth  plea, 
traversing  the  eviction  by  C,  with  the  sanction  and 
authority  of  S : — Held  bad,  on  general  demurrer,  as 
both  being  too  large,  from  putting  in  issue  the  fact 
that  C  had  authority  from  B.  Eeplication  to  the 
eleventh  plea,  as  to  the  third  count,  that  the  cause  of 
action  accrued  after  the  order  and  adjudication  in 
that  plea  mentioned  : — Held  bad,  as  amounting  to 
an  argumentative  denial  of  the  allegation  in  the  plea, 
that  the  order  and  adjudication  were  made  after  the 
causes  of  action  accrued.  Smith,  or  Coles,  v.  Lovell, 
20  Law  J.  Eep.  (k.s.)  C.P.  37;  10  Com.  B.  Eep.  6; 
1  L.  M.  &  P.  P.O.  794. 

In  an  action  of  debt  for  rent  on  a  demise  for 
seven  years  the  defendant  pleaded,  that  whilst  the 
demise  was  in  force,  and  before  the  accrual  of  the 
rent,  it  was  agreed  between  him  and  the  plaintiff 
that  the  plaintiff  should  make  certain  alterations,  and 
that  in  consideration  thereof  he  the  defendant  should 
relinquish  his  interest  under  the  demise,  and  take  a 
new  lease  for  seven  years;  and  until  such  new  lease 
should  be  tendered,  that  he  should  remain  tenant 
from  year  to  year ;  that  the  plaintiff  did  make  the 
alterations,  and  that  be  the  defendant,  in  pursuance 
of  the  agreement,  relinquished  his  interest  under  the 
lease,  and  entered  upon  the  premises  under  the 
agreement;  and  that  by  means  of  the  s:iid  premises, 
he  the  defendant  was  tenant  from  year  to  year,  and 
that  his  title  under  the  lease  was  surrendered.  Issue 
was  taken  on  this  plea,  and  at  the  trial  no  written 
agreement  was  proved,  but  the  jury  found  a  verdict 
for  the  defendant: — Held,  that  the  agreement  was 
an  entire  agreement,  and  the  part  relative  to  a  lease 
for  seven  years  being  required  to  be  in  writing  under 
the  Statute  of  Frauds,  no  part  of  it  could  be  proved 
by  parol.  Forqytet  v.  Moore,  22  Law  J.  Eep.  (n.s.) 
Exch.  35;  7  Kxch.  Rep.  870. 

A  new  letting  to  an  old  tenant,  commencing  im- 
mediately, operates  as  a  surrender  of  the  original 
term,  because  the  lessor  could  have  no  power  to  create 
the  new  term  if  the  original  term  had  subsisted;  and, 
for  a  like  reason,  a  new  letting  to  a  third  party,  with 
the  assent  of  the  original  tenant,  has  the  same  opera- 
tion.    M'Bonnell  v.  Pope,  9  Hare,  705. 

The  above  principle  forms  the  ground  of  the  deci- 
sion in  Thomas  v.  CooJc  (2  B.  &  Ad.  119),  and  the 
authority  of  that  ease  ought  not  to  be  carried  further 
than  the  reason  on  which  it  rests.     Ibid. 

(2)  Notice  to  quit. 

An  agreement,  dated  the  19th  of  April  1841,  by 
which  part  of  a  dwelling-house  was  let,  stipulated  for 
"  the  yearly  rent  of  421.  payable  quarterly,  the  first 
payment  of  71.  13s.  6d.  to  be  made  on  the  24th  of 
Junenext,  being  the  proportion  of  rent  from  the  19th 
of  April  1841  to  that  date."  And,  further,  that  the 
tenant  should  hold  and  enjoy  the  possession  "  until 
one  of  the  parties  should  give  to  the  other  six  calen- 
dar months'  notice  in  writing  to  quit  at  the  expira- 
tion of  any  such  notice": — Held,  that  a  yearly 
tenancy  was  not  created,  and  that  a  six  months' 
notice  to  quit,  expiring  on  the  Sth  of  December,  Was 
a  sufficient  notice  to  put  an  end  to  the  tenancy. 
Doe  d.  Kinc/  v.  Qrafton,  21  Law  J.  Eep.  (w.s.)  Q.B. 
276. 

Though  payment  and  acceptance  of  rent  accruing 


after  the  expiration  of  a  notice  to  quit  amounts  to  a 
waiver  of  the  notice,  a  demand  of  such  rent  does  not 
necessarily  operate  as  a  waiver;  and  it  is  a  question 
for  the  jury,  and  not  for  the  Court,  whether,  under 
the  circumstances  of  the  case,  the  notice  has  been 
waived.  Blyth  v.  Dennett,  22  Law  J.  Eep.  (ir.e.) 
C.P.  79;  13  Com.  B.  Eep.  178. 

Under  an  agreement  to  let  for  three  years,  though 
it  is  void  as  a  lease  for  three  years  by  the  statute 
8  &  9  Vict.  c.  106.  s.  3,  the  tenant  holds  from  year 
to  year,  subject  to  the  terms  of  the  agreement,  and 
is  bound  to  quit  at  the  expiration  of  the  three  years 
without  a  previous  notice  to  quit.  Tress  v.  Savage, 
23  Law  J.  Eep.  (n.s.)  Q.B.  339 ;  4  E.  &  B.  36. 

The  defendant  entered  as  tenant,  under  a  written 
agreement,  on  the  7th  of  May  1850,  but  paid  no 
rent : — Held,  that  a  six  months'  notice  to  quit,  ex- 
piring on  the  7th  of  May  1851,  was  a  good  notice. 
Doe  d.  Cormiall  v.  Matthews,  11  Com.  B.  Eep. 
675. 

(3)  Forfeiture,  for  insufficient  Distress. 
[See  15  &  16  Vict.  c.  76.  s.  210.] 
On  a  motion  for  judgment  under  section  210.  of 
the  Common  Law  Procedure  Act,  it  is  no  objection 
to  an  affidavit  that  it  alleges  that  more  than  half  a 
year's  rent  is  due,  and  that  no  sufficient  distress  is  to 
be  found  on  the  premises  countervailing  the  arrears 
then  due.  Doe  d.  Powell  v.  Boe  overruled.  Cross 
V.  Jordan,  22  Law  J.  Eep.  (n.s.)  Exch.  70;  8  Exch. 
Eep.  149. 

(B)  Contracts  between. 
{a)  For  Repairs. 

An  agreement,  under  which  the  defendants  became 
tenants  to  the  plaintiff,  stipulated  that  the  defendants 
would  maintain  and  keep  the  demised  premises  in 
good  tenantable  repair  and  condition  (the  same  being 
first  put  into  good  tenantable  repair  and  condition 
by  the  plaintiff),  and  in  such  repair  and  condition 
deliver  up  the  same  at  the  expiration  of  the  tenancy : 
— Held,  in  an  action  for  a  breach  of  the  agreement 
by  the  defendants  in  not  keeping  and  delivering  up 
the  premises  in  good  repair,  that  the  plaintiff's  obli- 
gation to  put  in  repair  was  a  condition  precedent  and 
not  divisible;  and,  therefore,  that  performance  to  the 
extent  only  of  puttingapart  of  the  preraisesin  repair, 
did  not  entitle  the  plaintiff  to  recover  for  a  breach  hy 
the  defendants  as  to  that  part.  Neaie  v.  Eatcliffe, 
20  Law  J.  Eep.  (n.s.)  Q.B.  130;  15  Q.B.  Eep.  916. 

To  a  declaration  on  a  covenant  to  repair,  alleging 
that  the  defendant,  during  the  term,  to  wit,  on  &c., 
and  thence  hitherto,  permitted  the  premises  to  be 
out  of  repair,  the  defendant  pleaded  that,  during  the 
said  term,  the  defendant  did  not  permit  the  said  pre- 
mises to  be  out  of  repair: — Efeld,  that  the  plea  was 
too  large  a  traverse,  as  it  put  the  whole  time  in  issue. 
Aldis  V.  Mascm,  20  Law  J.  Eep.  (n.s.)  C.P.  193;  11 
Com.  B.  Eep.  132. 

Covenant  by  the  administratrix  of  the  lessor,  R 
L  M,  and  the  assignee  of  the  lessee  (W  E).  The 
declaration  was  upon  an  indenture  containing  a  cove- 
nant by  W  E  that  he  would,  at  his  own  costs,  repair 
and  put  into  good  repair  all  the  messuages,  &c.,  the 
said  W  E  having  been  allowed  by  the  said  ELM 
iOOl.  17».  8rf.,  being  the  valuation  of  the  then  dilapi- 
dations, exclusive  of  naked  rough  timber  (but  not  on 
the  stem),  which  was  to  be  allowed  by  the  said  ELM 
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on  some  part  of  the  demised  premises,  and  that  the 
said  W  E,  his  executors,  administrators  and  assigns, 
would,  at  their  like  costs,  from  time  to  time,  and  at 
all  times  during  the  remainder  of  the  term,  repair  and 
keep  in  good  repair  the  said  messuages,  &c.,  being 
allowed  timber  as  aforesaid,  and  bricks,  tiles  and 
stones  on  the  said  premises,  or  within  five  miles 
thereof,  the  stones  to  be  dug,  and,  with  the  timber, 
&c.,  to  be  carried  at  the  expense  of  the  said  W  E, 
his  executors,  administrators  and  assigns,  and  would 
deliver  up  the  premises,  so  repaired,  at  the  expiration 
of  the  said  term,  and  also  would,  during  the  said 
term,  in  every  instance  not  in  the  indenture  specified, 
use  and  cultivate  the  premises  in  a  good  husbandlike 
manner,  and  according  to  the  custom  of  the  country. 
There  were  also  specific  covenants  as  to  the  mode  of 
cultivation.  Covenant  by  R  L  M  to  find  and  pro- 
vide timber  as  aforesaid,  to  enable  the  said  W  E,  his 
executors,  administrators  and  assigns,  to  repair,  and 
put  in  repaur  the  said  premises,  and  after  they  had 
been  put  into  good  repair  by  and  at  the  expense  of 
the  said  W  E,  his  executors  or  administrators,  the 
said  K  L  M  would,  during  the  remainder  of  the  term, 
from  time  to  time,  within  one  month  after  request 
made,  such  request  being  made  at  a  seasonable  time 
of  the  year,  find  and  provide  sufficient  rough  timber 
as  aforesaid,  and  also  bricks,  &o.,  for  repairing  the 
premises.  The  declaration  then  alleged  that  the  de- 
fendant became  assignee  of  the  term,  and  so  continued 
until  the  expiration  thereof,  and  that.although  the 
said  R  L  M  was  ready  and  willing  at  all  times  to 
find  for  the  said  W  E,  and  since  the  assignment,  &c. 
the  defendant  and  the  said  W  E,  sufiicient  naked 
rough  timber  and  rough  timber  not  on  the  stem,  to 
enable  the  said  W  E  and  the  defendant  to  repair,  &;c., 
of  which  notice,  &c.,  and  although  the  said  W  E  did 
not,  before  the  said  assignment,  repair  or  put  into 
good  repair  the  said  premises,  and  although  the  said 
R  L  M  performed  all  things  on  his  part,  yet  the  de- 
fendant did  not,  at  any  time  after  the  said  assignment, 
repair  or  put  into  good  repair  the  said  premises,  and 
did  not  yield  them  up  well  and  sufiiciently  repaired, 
and  that  the  defendant  from  the  time  of  the  assign- 
ment until  the  expiration  of  the  term,  in  all  instances 
not  in  the  said  indenture  particularly  specified,  used 
and  cultivated  the  premises  in  a  bad,  unhusbandlike 
manner,  and  not  according  to  the  custom  of  the 
country.  Third  plea,  as  to  so  much  of  the  second 
breach  as  charged  the  defendant  with  not  repairing, 
and  for  leaving  premises  out  of  repair,  that  the  said 
R  L  M  was  after  the  assignment  to  the  defendant,  and 
more  than  one  month  before  any  breach  by  the  de- 
fendant, and  at  a  reasonable  time  of  the  year,  requested 
by  the  defendant  to  provide  sufficient  timber,  and 
also  bricks,  &c.  on  the  premises,  or  within  five  miles 
thereof,  for  repairing,  and  that  the  defendant  was 
ready  to  fetch,  carry,  and  dig  them  at  his  own  ex- 
pense, yet  the  said  R  L  M  would  not  provide  the 
said  timber,  bricks,  &c.  Fourth  plea,  to  so  much  of 
the  second  breach  as  charged  the  defendant  with  per- 
mitting the  premises  to  be  out  of  repair,  and  with 
leaving  them  out  of  repair,  that  the  said  R  L  M  did 
not  at  any  time  from  the  assignment  until  the  expi- 
ration of  the  term  provide  sufiicient  rough  timber 
(not  on  the  stem)  to  enable  the  defendant  to  put  the 
premises  into  repair.  The  defendant  then  demurred 
to  so  much  of  the  second  breach  as  was  not  pleaded 
to  by  the  third  and  fourth  pleas,  on  the  ground  that 


it  was  not  shewn  that  naked  rough  timber  (not  on  the 
stem)  was  found  by  the  said  R  L  M,  and  that  the 
covenant  to  put  into  repair  was  personal  to  W  E  and 
not  binding  on  the  defendant,  and  that  it  was  con- 
sistent with  the  breach  that  the  premises  had  been 
put  into  repair  by  some  one  to  whom  they  came  by 
assignment  before  they  came  to  the  defendant.  The 
defendant  also  demurred  to  the  last  breach  of  cove- 
nant, on  the  ground  that  it  was  uncertain  in  not 
pointing  out  what  the  custom  of  the  country  was,  and 
how  far  it  applied  to  the  premises,  and  in  not  shew- 
ing the  particular  acts  which  constituted  the  breach 
of  good  husbandry,  and  because  it  was  not  averred 
that  the  said  R  L  M  during  the  said  term  provided 
rough  timber  or  bricks,  &c.,  or  that  the  premises  were 
ever  put  into  such  a  state  of  repair  as  was  provided 
by  the  indenture.  The  plaintiff  demurred  to  the 
third  and  fourth  pleas  on  the  ground  that  readiness 
and  willingness  on  the  part  of  R  L  M  to  find  the 
timber,  and  notice  thereof,  formed  the  only  condition 
precedent  on  his  part  to  be  performed : — Held,  first, 
that  the  covenants  to  repair  and  to  yield  up  the  pre- 
mises in  repair  ran  mth  the  land,  and  were  continuing 
covenants  to  the  end  of  the  term ;  secondly,  that 
readiness  and  willingness  to  find  rough  timber  was  a 
sufficient  performance  of  the  condition  precedent 
relating  thereto ;  thirdly,  that  the  allegation  of  the 
breach  for  non-cultivation,  according  to  the  custom  of 
the  coimtry,  was  sufficiently  certain,  as  it  followed 
the  words  of  the  covenant,  and  that  the  separate 
covenants  for  specific  acts  of  cultivation  were  not 
irreconcileable  with  the  custom  of  the  country;  and, 
fourthly,  that  the  third  plea  alleging  that  materials 
were  not  found  by  the  lessor  was  bad,  as  the  breach 
to  which  it  was  pleaded  was  in  respect  of  not  putting 
the  premises  in  repair,  and  the  condition  for  providing 
the  materials  mentioned  in  the  plea  applied  only  to 
the  future  repairs,  after  the  premises  had  been  put  in 
repair.     Ma/rtyn  v.    Chte,   22  Law  J.  Rep.  (n.s.) 

as.  147. 

As  between  the  landlord  and  tenant  of  premises 
let  from  year  to  year  there  is  no  obligation  upon  the 
former  to  do  substantial  repairs,  in  the  absence  of  an 
express  stipulation  to  that  effect.  Therefore,  a  de- 
claration, which  stated  that  the  plaintiff  had  become 
tenant  from  year  to  year  to  the  defendant  of  a  house, 
that  during  the  tenancy  a  certain  chimney,  without 
the  default  of  the  plaintiff,  became  insecure  and  out 
of  repair,  and  that  the  defendant,  after  notice,  refused 
to  repair  it,  whereby  it  fell  during  the  tenancy  and 
injured  the  house,  was  held  not  to  be  maintainable. 
Gott  v.  Ocmdy,  23  Law  J.  Rep.  (n.s.)  Q,B.  1;  2  E. 
&  B.  U6. 

A  declaration  in  covenant  stated  that  G,  who  was 
lessee  of  premises  for  a  term  of  ninety- nine  years 
expiring  on  the  25th  of  December  ]  849,  during  the 
term  underleased  to  V  and  S  for  twenty-five  years 
and  a  quarter,  from  the  25th  of  December  1823;"that, 
by  this  underlease,  V  and  S  jointly  and  severally 
covenanted  with  G,  his  heirs,  executors,  adminis- 
trators and  assigns,  that  they,  their  executors,  admi- 
nistrators and  assigns,  would,  during  the  term  granted 
to  them,  repair  the  premises,  and  at  the  end  of  the 
term  deliver  them  up  in  repair  to  G,  his  heirs,  &c.; 
that  V  and  S  entered,  and  that,  during  the  under- 
lease, G  granted  his  reversion  to  S  (one  of  the  under- 
lessees)  and  the  plaintiffs,  whereupon  the  term  in 
the  underlease  was,  as  to  one  undivided  sixth  part. 
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mei^ed  in  the  reversion,  and  S  and  the  plaintiffs  be- 
came, 33  joint  tenants,  possessed  of  the  reversion  of 
three  undivided  sixth  parts  of  the  premises,  and  the 
plaintiffs  became,  as  joint  tenants,  possessed  of  the 
reversion  of  twajether  undivided  sixth  parts  of  the  pre- 
mises; that  V  afterwards  assigned  his  interest  in  the 
underlease  to  S,  and  that  thereupon  the  term  granted 
by  the  underlease,  as  to  one  undivided  sixth  part, 
merged  in  the  reversion  in  the  three  sixth  parts 
whereof  S  and  the  plaintiff  were  possessed,  and  the 
plaintiffs  became,  as  joint  tenants,  possessed  of  the 
reversion  of  two  of  the  last-mentioned  three  sixth 
parts;  that  S  died  before  the  determination  of  the 
underlease;  and  alleged,  as  a  breach,  that,  after  S's 
death,  V  had  neglected  to  repair,  and  to  leave  the 
premises  in  repair.  The  defendant  paid  money  into 
court  as  to  all  the  causes  of  action,  except  not  leaving 
in  repair  at  the  end  of  the  term;  and  as  to  such  not 
leaving  in  repair  at  the  end  of  the  term,  pleaded,  that 
the  premises  were  demised  by  .L  for  the  term  of 
ninety-nine  years  in  the  declaration  mentioned  to 
persons  who  assigned  to  6,  with  covenants  to  keep 
and  leave  in  repair ;  that  after  G  had  demised  to  V 
and  S,  and  before  the  assignment  by  S  to  V,  V  and 
S  by  deed  demised  the  premises  to  T  for  twenty- 
three  years  from  the  25th  of  June  1825,  with  cove- 
nants by  T  to  keep  and  leave  in  repair.  The  plea 
then  stated  the  death  of  T,  and  the  devolution  of  his 
estate  to  M  E  T,  his  widow  and  executrix ;  and  that 
L,  the  person  then  entitled  to  the  reversion,  after  the 
deaths  of  S  and  T,  and  during  the  continuance  of  all 
the  terms,  brought  an  action  of  covenant  against  the 
present  plaintiffs  for  breaches  in  not  rep^ing ;  that 
an  agreement  in  writing  for  settling  the  action  was 
made,  on  the  12th  of  July  1844,  between  L,  the 
plaintiffs,  M  E  T,  and  the  son  of  T,  but  without  the 
privity  or  consent  of  V;  whereby  MET  agreed  to 
pay  L  3002.  and  the  costs  of  the  action,  and  all  rent 
up  to  the  24th  of  June  then  last,  and  the  plaintiffs, 
as  trustees  of  the  property  of  G,  agreed  to  pay  L 
2002. ;  and  MET  agreed  to  deliver  to  the  plaintiffs 
possession  of  the  property;  and  the  plaintiffs  agreed 
to  deliver  up  to  F  (a  depositary)  the  indenture  of 
lease  for  the  benefit  of  L,  but  to  be  produced  from 
time  to  time  for  the  purpose  of  supporting  any  claim 
by  the  plaintiffs  upon  V,  or  any  other  person,  for  the 
recovery  of  any  rent  due  or  to  become  due  to  the 
plaintiffs,  or  contribution,  &c.  in  respect  of  any  monies 
to  be  paid  by  the  plaintiffs  under  that  agreement,  in 
respect  of  the  liability  of  the  plaintiffs  under  the 
lease,  or  for  any  damages  under  any  covenants  con- 
tained in  any  underlease  of  the  premises;  and  that 
when  all  such  claims  should  have  been  satisfied,  or 
in  any  manner  put  an  end  to,  the  said  F  should 
deliver  the  lease  to  L,  and  also  that  MET  should, 
at  the  request  of  L  or  the  person  entitled  to  the 
reversion  of  the  premises,  execute  a  surrender  of  the 
lease;  and  the  plaintiffs  thereby  agreed  to  concur  in 
surrendering  or  assigning  their  interest  in  the  said 
lease  as  L  or  the- person  entitled  to  the  reversion 
might  require;  and  L  also  s^eed  to  accept  the  above 
sums,  when  paid,  in  full  satisfaction  of  all  claims,  &c. 
whatsoever,  under  or  by  virtue  of  the  said  lease,  for 
rent,  dilapidations,  or  otherwise.  The  plea  then 
stated,  that  the  action  was  put  an  end  to  on  the  terms 
in  the  agreement  specified;  and  that  afterwards,  in 
pursuance  of  the  agreement,  and  at  the  instance  and 
request,  and  with  the  privity,  consent  and  procure- 
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ment  of  the  plaintiffs,  but  without  the  privity  or  con- 
sent of  V,  and  before  the  terms,  or  either  of  them, 
had  expired  by  effluxion  of  time,  the  possession  of  the 
premises  was  given  up  by  M  E  T  to  L,  who  there- 
upon, without  the  privity  or  consent  of  V,  entered 
into  and  kept  possession  thereof  until,  and  at  and 
after  the  expiration  of  that  term  by  effluxion  of  time; 
and  that  by  means  of  the  premises,  after  the  posses- 
sion had  been  so  given  up,  V  had  been  prevented 
from  entering  into  the  said  premises  and  repairing 
the  same,  and  from  yielding  up  the  same  well 
repaired,  and  had  been  absolutely  and  necessarily 
hindered  from  keeping,  and  that  it  became  impossible 
for  him  to  keep,  the  covenant  in  that  behalf  as  he 
might  and  would  otherwise  have  done: — Held,  on 
demurrer  to  the  plea,  that  the  prevention  mentioned 
in  the  plea  was  stated  only  as  a  conclusion  of  law 
from  the  facts  before  alleged.  That  although  V 
might  be  unable  to  perform  his  covenant  during  the 
twenty-three  years  for  which  the  underlease  to  T  had 
been  granted,  yet  that  he  might  have  entered  at  the 
termination  of  that  underlease  for  the  residue  of  the 
term  granted  to  him  and  S ;  and  that  there  was  no- 
thing, therefore,  to  prevent  him  from  then  repairing 
according  to  his  covenant.  That  the  agreement, 
coupled  with  the  giving  up  possession,  could  not,  and 
was  not  intended  by  the  parties  to  operate  as  a  sur- 
render of  the  interest  of  the  plaintiffs  to  L.  Badehy 
V.  Vigwra,  23  Law  J.  Eep.  (n.s.)  Q.B.  377;  4  E. 
&  B.  71. 

Held,  also,  that  the  declaration  was  good,  as  the 
whole  of  the  reversion  which  remained  was  vested  in 
the  plaintiffs  alone,  in  respect  of  which  they  were 
entitled  to  sue  on  the  covenant  to  repair.  That 
under  the  conveyance  by  G  to  S  and  the  plaintiffs, 
one-third  of  the  reversion  was  at  once  destroyed  by 
coalescing  with  half  the  interest  under  the  lease  which 
was  in  S;  and  that,  consequently,  S  never  took  as 
reversioner;  and  there  never  was  any  suspension  of 
the  right  of  action  by  reason  of  S  being  a  party  to  ' 
sue  and  be  sued.  That  even  if  S  took  and  remained 
interested  in  one-sixth  of  the  reversion  until  that  one-' 
sixth  was  destroyed  by  the  assignment  to  him  by  V, 
still  the  right  of  action  for  not  leaving  in  repair;- 
which  arose  only  at  the  termination  of  the  leasfej 
never  accrued  to  S,  and  therefore  was  never  sus- 
pended; the  doctrine  of  a  right  of  action  being  gone 
by  suspension  applying  only  to  the  case  where  there 
has  once  been  a  subsisting  right  of  action,  and  not  to 
a  case  where  the  objection  is,  that  if  it  had  accrued 
earlier,  it  could  not  have  been  enforced  from  the  fact 
of  the  same  person  then  being  the  party  both  to  sue 
and  be  sued.  That  the  plaintif&  might  recover  on 
the  privity  of  contract,  transferred  by  the  32  Hen.  8. 
K.  34,  although  there  were  an  apportionment  of  the 
covenant  to  repair;  but  that,  in. the  present  case, 
there  was  no  such  apportionment,  as  the  plaintiffs 
had  the  whole  existing  reversion,  and  were  injured 
if  the  whole  of  the  premises  were  not  kept  in  repair. 
That  the  plaintiffs  might  recover  on  the  privity  of 
contract,  transferred  by  the  statute  of  Hen.  8,  where 
the  entire  interest  in  the  covenant  had  not  passed  to 
them.    Ibid.       < 

Covenant  by  lessee  against  an  assignee  for  damages 
occasioned  by  the  non-repair  of  premises  by  the 
assignee  whilst  he  was  such,  pursuant  to  his  covenant. 
It  appeared  that  in  1843  the  plaintiff  assigned  the' 
lease  to  the  defendant;  that  in  October  1 85 1  the 
3D 
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defendant  assigned  to  one  T;  that  in  June  1852  T 
assigned  the  lease  to  H,  who,  in  August  1852,  sur- 
rendered it  to  the  ground  landlord.  Evidence  was 
given  for  the  plaintiff,  that  when  H  held  the  lease 
the  premises  were  out  of  repair,  and  T  stated  that 
he  put  the  premises  in  no  better  state  than  when 
he  received  them  from  the  defendant.  No  further 
evidence  was  given,  and  the  defendant  was  not  called 
as  a  witness : — Held,  that  the  Judge  was  right  in 
directing  the  jury  to  give  substantial  damages;  and 
that  the  jury  were  warranted  in  presuming  that 
the  dilapidations  took  place  during  the  time  the 
defendant  held  the  lease.  Smith  v.  Peat,  23  Law 
J.  Rep.  (h.s.)  Exch.  84;  9  Exch.  Rep.  161. 

The  defendant  became  the  lessee  of  premises, 
which  at  the  time  of  taking  them  were  old  and  in 
bad  repair,  under  a  demise  containing  a  covenant  to 
repair.  The  premises  were  destroyed  by  fire.  The 
cost  of  reinstating  them  would  amount  to  l,635i., 
but  when  so  reinstated  they  would  be  more  valuable 
by  600i.  than  they  were  at  the  time  of  the  fire  : — 
Held,  that  the  defendant  was  liable  to  pay  the  sum 
of  1,035^.  only,  as  damages  for  the  non-repair,  that 
being  the  amount  of  the  plaintiffs'  loss.  Tates  v. 
Dunster,  24  Law  J.  Rep.  (n.s.)  Exch.  226;  11  Exch. 
Rep.  15. 

(5)  Sdating  to  Mushandry. 

A  declaration  stated  that  the  defendant  had 
become  and  was  tenant  to  the  plaintiff  of  a  farm 

upon  the  following,  among  other  stipulations ; that 

the  defendant  should  not  sell  any  hay,  straw,  &c. 
grown  upon  the  said  farm  without  the  licence  of 
the  landlord  under  a  specified  penalty;  and  that  the 
said  penalty  so  made  payable  should  be  considered 
as  additional  rent,  and  recoverable  by  distress  or 
otherwise  as  rent;  and  that  in  consideration  thereof 
the  defendant  promised  the  plaintiff  that  he  would 
pay  all  such  penalties  as  he  might  be  liable  to  pay 
according  to  the  said  stipulations  for  or  in  respect  of 
any  hay,  straw,  &c.  which  should  be  grown  on  the 
said  farm,  and  sold  by  the  defendant  without  the 
licence  of  the  landlord.  Averment,  that  the  defen- 
dant without  the  licence  of  the  plaintiff  sold  divers 
quantities  of  straw  grown  on  the  said  farm  during 
the  last  year  of  the  said  tenancy,  whereby  the  defen- 
dant became  liable  to  pay  the  said  penalty.  Breach, 
that  he  had  not  paid.  Plea,  that  the  said  straw  so 
alleged  to  have  been  sold  was  sold  by  the  defendant 
after  ihe  determination  of  the  said  tenancy,  and  not 

otherwise.     On   special   demurrer   to   the    plea: 

Held  (by  Lord  Campbell,  C.J.  and  Patteson,  J., 
disientiente  Erie,  J.)  that  the  plea  raised  an  imma- 
terial issue,  and  was  no  answer  to  the  action. 
Massey  v.  Goodall,  20  Law  J.  Rep.  (n.s.)  Q.B.  526; 
17  QB.  Rep.  510. 

It  is  not  an  unreasonable  custom  that  a  tenant 
who  is  bound  to  use  and  cultivate  his  farm  according 
to  the  rules  of  good  husbandry  and  the  custom  of 
the  country,  should  be  entitled  on  quitting  the  farm 
to  charge  his  landlord  with  a  certain  portion  of  the 
expense  of  the  necessary  drainage  of  the  farm  done 
without  his  landlord's  consentor  knowledge.  Mousley 
V.  Zudlam,  21  Law  J.  Rep.  (n.s.)  Q.B.  64. 

A  testator,  being  the  owner  of  B  house  and  land 
and  of  two  cottages,  and  the  lessee  of  Little  B  farm 
from  Miss  M,  and  of  certain  crown  lands,  for  a  term 
of  fourteen  years  expiring  at  Michaelmas  1849,  and 


being  desirous  of  selling  B  house  and  land,  entered 
into  a  negotiation  with  the  plaintiff  for  the  sale 
thereof,  and  let  to  the  plaintiff  for  one  year  B  house 
and  land,  from  the  29th  of  September  1848,  by  an 
agreement,  in  which  the  testator  agreed  that  if  he 
should  be  able  to  obtain  a  further  lease  from  the 
Crown  for  fourteen  years  he  would  grant  the  plaintiff 
the  same  for  thirteen  years.  By  a  subsequent  agree- 
ment, the  plaintiff,  after  stating  that  he  was  desirous 
of  securing  the  occupation  of  Little  B  farm  and 
lands,  adjoining  the  B  house  and  lands,  and  held 
by  the  testator  of  Miss  M  and  of  the  Crown,  agreed 
to  take  the  said  lands  belonging  to  Miss  M  and  the 
Crown,  as  under-tenant  to  the  testator,  "subject  to 
the  same  rents,  covenants  and  obligations  in  all 
respects  as  provided  for  in  the  leases  by  which  Mr. 
C  (the  testator)  holds  or  shall  hold  the  same."  By 
the  terms  of  the  Crown  lease  the  custom  of  the 
country,  which  was,  that  the  landlord  should  pay  to 
the  out-going  tenant  for  fallows,  half  fallows,  &c., 
was  excluded.  The  plaintiff,  on  entering  upon  the 
Crown  lands,  paid  the  testator  for  fallows,  half 
fallows,  &o.  The  Crown  lease,  at  the  request  of  the 
plaintiff,  not  having  been  renewed  by  the  testator, 
but  having  expired  by  effluxion  of  time  at  Michael- 
mas, 1849  : — Held,  that  the  plaintiff,  as  out-going 
tenant,  was  entitled  to  be  paid  by  the  executors  for 
fallows,  half  fallows,  &c.,  the  custom  of  the  country 
to  that  effect  not  having  been  excluded  by  the 
agreements  between  the  parties.  FavieU  v.  Gashoin, 
21  Law  J.  Rep.  (n.s.)  Exch.  85;  7  Exch.  Rep. 
273. 

To  a  declaration  in  trespass  for  assault,  the  de- 
fendants pleaded  a  justification  in  defence  of  the 
possession  of  a  dwelling-house.  The  plaintiff  new 
assigned  that  the  trespasses  were  committed,  not  in  a 
dwelling-house,  but  on  a  certain  bridge  and  in  certain 
yards  and  fields,  parcel  of  a  farm.  The  plea  to  the 
new  assignment  stated  that  W  was  possessed  of  the 
dwelling-house,  and  also  of  the  bridge,  yards,  and 
fields,  which  belonged  and  were  adjacent  to  the 
dwelling-house,  and  then  justified  the  trespasses  in 
defence  of  the  possession  of  the  house,  bridge,  yards, 
and  fields,  and  then  averred  that  the  defendants 
removed  the  plaintiff  from  the  bridge,  yards  and 
fields,  and  took  him  by  the  nearest  way  to  n  puSlic 
highway  near  to  the  dwelling-house,  bridge,  yards, 
and  fields.  The  replication  alleged  the  seisin  of  W 
in  the  farm,  the  demise  of  it  by  him  to  J  as  tenant 
from  year  to  year,  the  entry  of  J,  an  assignment  by 
J  to  B,  to  secure  a  debt,  of  the  present  and  future 
growing  crops  on  the  farm,  with  a  power  to  B,  in 
default  of  payment,  to  take  possession.  It  then 
alleged  a  default  by  J;  that  W,  at  the  time  of  the 
default,  was  in  possession  of  the  farm,  on  which 
there  then  were  growing  crops  which  belonged  to  J 
after  the  date  of  the  assignment;  that  the  plaintiff, 
as  servant  of  B,  took  possession,  and  continued  in 
possession  of  the  growing  crops  for  a  reasonable 
time;  and  that  before  a  reasonable  time  had  elapsed, 
the  defendants  removed  him,  and  dragged  him  from 
the  dwelling-house,  across  the  bridge,  yards,  and 
fields,  to  the  highway : — Held,  that  the  plea  was 
good,  as  it  confessed  and  justified  the  trespasses 
committed  on  the  bridge,  yards,  and  fields,  which 
were  all  that  were  alleged  in  the  new  assignment; 
and  that  the  allegation  in  the  plea,  admitting  that 
the  defendant  dragged  the  plaintiff  from  the  bridge 
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to  the  highway  might  be  treated  as  surplusage,  as  it 
was  not  made  a  ground  of  complaint  in  the  new 
assignment.  Haylimg  v.  Ohey,  22  Law  J.  Rep.  (k.s.) 
Exch.  139;  8  Exch.  Rep.  fiSl. 

Held,  further,  that  the  replication  was  bad,  aa  it 
did  not  shew  any  right  in  B  to  place  a  person  on  the 
premises  to  retain  'possession  of  the  growing  crops 
after  J's  tenancy  had  come  to  an  end,  and  the  land- 
lord had  regained  possession;  and  that  if  B's  right 
to  do  so  depended  upon  the  mode  of  the  termination 
of  the  tenancy  or  the  nature  or  condition  of  the 
crops,  the  replication  ought  to  have  set  forth  the 
circumstances  which  abridged  ihe  primd  fade  rights 
of  the  owner  of  the  farm  to  remove  all  other  persons 
from  it.     Ibid. 

A  usage  for  arbitrators  appointed  to  determine, 
as  between  outgoing  and  incoming  tenants  of  a  farm, 
the  value  of  the  away-going  crop  and  the  deductions 
for  want  of  repairs  of  the  farm  buildings  and  fences, 
to  make  their  award,  on  inspection  of  the  crops  and 
premises,  without  notice  to  the  parties  and  without 
evidence,  may  be  good ;  but  no  usage  can  justify  the 
arbitrators  in  hearing  one  party  and  his  witnesses 
only,  in  the  absence  of  and  without  notice  to  the 
other  party.  Oswald  v.  Grey,  24  Law  J.  Rep.  (if.s.) 
a.B.  69. 

In  an  action  by  an  outgoing  tenant  against  his 
landlord  for  the  value  of  hay  and  straw  left  on  the 
premises,  it  appeared  that  the  plaintiff  held,  subject 
to  the  terms  of  a  draft  lease,  by  which  it  was  agreed, 
first,  that  the  tenant  was  to  consume  the  hay  and 
straw  on  the  premises,  and  not  to  sell  it  except  as 
afterwards  mentioned;  secondly,  that  the  tenant 
might  sell  his  hay  and  wheat-straw  (except  the  last 
year's)  provided  for  each  load  he  brought  back  two 
loads  of  dung  or  equivalent  manure  on  the  lands ; 
and,  thirdly,  that  all  the  hay  and  straw  not  used  for 
fodder  arising  from  the  last  year's  crop  should  be 
left  on  the  determination  of  the  tenancy,  the  tenant 
being  paid  at  a  fair  valuation.  It  appeared  in  evi- 
dence, that  the  words  "  fair  valuation"  had  been 
substituted  in  the  draft  for  the  words  "  consuming 
price."  An  umpire  who  had  valued  the  hay  and 
straw,  neither  at  a  market  price  nor  at  a  consuming 
price,  but  at  a  fair  valuation  between  outgoing  and 
incoming  tenant,  was  the  only  witness  as  to  the 
value.  The  amount  at  a  "  consuming  price"  had 
been  paid  into  court,  and  a  verdict  was  given  for  the 
amount  of  the  "  fair  valuation."  It  was  contended, 
for  the  defendant,  that,  according  to  the  terms  of  the 
agreement,  a  "  fair  valuation"  must  mean  a  "  con- 
suming price."  The  Court  held,  without  considering 
the  effect  of  the  alteration  in  the  draft,  that  the 
plaintiff  was  entitled  to  keep  his  verdict,  it  being  a 
matter  of  evidence  what  is  a  "fair  valuation,"  and 
the  only  evidence  on  the  subject  being  that  of  the 
umpire.  Cumberland  v.  Glamis,  24  Law  J.  Rep. 
(N.S.)  C.P.  46;  IS  Com.  B.  Rep.  348. 

Qucere — whether  this  Court  could  take  into  con- 
sideration the  alteration  in  the  terms  of  the  draft 
lease.    Ibid. 

(c)  For  Quiet  Enjoyment. 

Upon  a  parol  demise,  the  law  will  imply  an 
agreement  for  quiet  enjoyment,  but  not  for  good 
title.  Where,  therefore,  a  tenant  under  a  written 
demise,  containing  no  agreement  for  quiet  enjoyment 
or  for  good  title,  having  been  distrained  on  by  the 


grantee,  of  an  annuity  charged  upon  the  land  pripr 
to  the  demise,  in  an  action  against  his  landlord 
alleged  in  his  declaration  breaches  for  quiet  enjoy- 
ment, and  for  good  title,  and  obtained  a  verdict,  the 
Court  granted  a  new  title,  on  payment  of  costs  by 
the  plaintiff,  to  enable  him  to  amend  by  striking 
out  of  the  declaration  the  allegation  as  to  covenant 
for  title.  Bandy  v.  Ga/rtwright,  22  Law  J.  Rep. 
(N.s.)  Exch.  286;  8  Exch.  Rep.  913. 

( (Z )  To  give  ii/p  Possession. 

In  a  lease  for  forty-two  years,  which  contained 
numerous  covenants  by  the  lessee,  there  was  a  pro- 
viso that  if  the  lessee  should  desire  to  quit  at  the  end 
of  the  first  eight  years,  and  should  give  eighteen 
months'  notice  beforehand  of  such  desire,  then  and 
in  such  case,  all  arrears  of  rent  being  paid,  and  all 
covenants  and  agreements  on  the  part  of  the  lessee 
having  been  observed  and  performed,  the  lease  should 
at  the  expiration  of  the  eighth  year  cease,  deter- 
mine, and  be  utterly  void,  as  if  the  whole  ternr  of 
forty-two  years  had  run  out.  The  proviso  concluded 
thus :  "  but,  nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  hereto,  or 
their  respective  representatives,  may  then  be  entitled 
to,  for  breach  of  any  of  the  covenants  or  agreements 
hereinbefore  contained" : — Held,  that  a  performance 
of  all  the  covenants  by  the  lessee  was  a  condition 
precedent  to  his  right  to  determine  the  lease  by 
notice.  Friar  v.  Grey  (in  error),  20  Law  J.  Rep. 
(n.s.)  Exch.  365 ;  5  Exch.  Rep.  584 :  affirmed  4 
H.L.  Cas.  566  ;  s.P.  and  s.o.  16  Q.B.  Rep.  891. 

(C)  Of  the  Rent. 

[See  title  Distress.] 

((s)  Contracts. 

[See  ante,  (A)  (c)  (1).] 

A  lessee  covenanted  to  pay  a  certain  rent,  subject 
to  a  proviso  for  increasing  or  reducing  it  every  year, 
according  to  the  average  price  of  wheat  in  everjr 
year  (such  average  to  be  ascertained  from  the  cur- 
rent year's  average,  under  the  Tithe  Commutation 
Act,  6  &  7  Will.  4.  c.  71.  s.  56).  These  returns 
give  an  annual  average  computed  from  the  averages 
of  the  last  seven  years,  and  no  averages  of  the  one 
year  only: — Held,  nevertheless,  that  the  parties 
must  be  taken  to  be  bound  by  the  septennial  average, 
published  annually  as  the  average  for  the  year, 
Kendall  v.  Baker,  21  Law  J.  Rep.  (n.s.)  C.P.  110; 
11  Com.  B.  Rep.  842. 

The  defendant  entered  into  a  written  agreement 
with  the  plaintiff  to  take  certain  premises  at  a  rent 
of  20i.  a  week,  payable  on  demand,  and  subject  to 
four  weeks'  notice  to  quit  on  either  side.  During 
the  continuance  of  this  tenancy,  a  verbal  agreement 
was  made  between  the  parties  that  the  rent  should 
be  16s.  a  week,  and  the  defendant  for  several  weeks 
paid  this  reduced  amount,  and  on  one  occasion  sub- 
mitted to  a  distress : — Held,  that  there  was  no  fresh 
demise,  and  that  the  original  rent  continued  to  be 
the  rent  payable  for  the  premises,  and  therefore  that 
no  proceedings  could  be  taken  in  the  county  court 
under  the  122nd  section,  as  the  jurisdiction  of  that 
Court  does  not  attach  where  either  the  rent  or  the 
value  of  the  premises  exceeds  50/.  a  year.     Crowley 
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V.  ViUy,  21  Law  J.  Rep.  (n.s.)  Exoh.  135j  7  Exch. 
Kep.  319. 

Replevin.  Avowry,  that  the  plaintiff  was  tenant 
to  the  defendant  at  a  rent  of  iOOl.  a  year.  The 
plaintiff  heing  the  owner  of  a  fann  and  lessee  of  the 
tithe  commutation  rent-charge,  under  the  Dean  and 
Chapter  of  W,  at  a  rent  of  601.  a  year,  let  the  land 
verbally  to  the  defendant  at  a  rent  of  iOOl.  a  year, 

tithe  free : Held,  that  as  by  the  80th  section  of  the 

Tithe  Commutation  Act,  6  &  7  "Will.  4.  c.  71,  in  the 
event  of  the  defendant  distraining  for  the  tithe  rent, 
she  would  be  compelled  to  allow  the  same  to  the 
plaintiff  in  account,  the  plaintiff  was  tenant  to  the 
defendant  at  a  rent  of  400;.,  and  therefore  that  the 
avowry  was  proved.  Meggison  v.  Bowes,  and  Sells 
V.  Bowes,  21  Law  J.  Rep.  (N.s.)  Exch.  284;  7 
Exch.  Rep.  685. 

A,  by  a  contract  in  writing,  demised  to  B,  at  a 
yearly  rent  of  145^  from  the  14th  of  May  18S1, 
certain  premises,  including  a  cottage  occupied  by  C 
at  the  rental  of  51.  a  year.  B  took  possession  of  all 
the  premises  included  in  the  demise  except  the  cot- 
tage, as  C  refused  either  to  go  out  or  to  attorn  to  B. 
Before  the  day  fixed  for  the  first  half-yearly  pay- 
ment of  rent,  A  and  B  verhaUy  agreed  that  A  should 
receive  from  C  some  arrears  of  rent,  and  that  A 
should  pay  B  701.  on  the  14th  of  November  1851, 
and  701.  on  the  14th  of  May  18S2  :_Held,  that 
this  was  a  new  demise,  and  that  A  was  entitled  to 
distrain  for  the  701.  due  on  the  14th  of  November. 
Watson  V.  Ward,  22  Law  J.  Rep.  (n.s.)  Exch.  161; 
8  Exch.  Rep.  335. 

(5)  Payment. 

Where  a  lessee  covenants  to  pay  rent  at  the  time 
and  in  the  manner  reserved  in  the  lease,  no  place  of 
payment  being  named^  it  is  no  defence  to  an  action 
upon  the  covenant  that  the  lessee  was  upon  the  land 
demised  on  the  day  the  rent  became  due,  with  the 
money  ready  to  pay  the  lessor,  but  that  the  lessor 
was  not  there  ready  to  receive  it.  Haldwne  v.  John- 
son, 22  Law  J.  Rep.  (n.s.)  Exch.  264;  8  Exch. 
Rep.  689. 

(c)  ApporiioTvment. 

A  declaratiMi  in  account  stated  that  A  and  B, 
tenants  in  common  in  fee,  made  a  lease  with  a  general 
covenant  on  the  part  of  the  lessee  to  pay  the  rent 
(without  saying  to  whom)  on  Michaelmas  and  Lady- 
day.  A  died,  and  on  the  following  Lady-day  the 
tenant  paid  half  a  year's  rent  to  B.  It  appeared 
at  the  trial  that  B,  the  plaintiff,  the  heir-at-law  of  A, 
received  12s.  6d.  from  B;  but  he  claimed  61.  5s. 
which  was  the  amount  of  half  of  the  half-year's 
rent:— Held,  that  the  Judge  rightly  directed  the 
jury  that  B  had  received  more  than  his  share  of  the 
rent,  and  that  he  was  accountable  to  the  plaintiff  for 
the  excess.  That  the  Statute  of  Apportionment,  4 
Will.  4.  c.  22,  does  not  apply  as  between  the  exe- 
cutor and  heir  of  a  tenant  in  fee — confirming  Browne 
V.  Amijot — 3  Hare,  173 :  s.c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  232.  That  as  the  demise  purported  to  be  a 
joint  demise  by  tenants  in  common,  with  a  general 
reddendmm  not  specifying  to  whom  the  rent  was  pay' 
able,  the  rent  followed  the  reversion,  and  on  the 
death  of  A,  the  reversion  was  spht,  and  the  plaintiff 
became  entitled  to  his  share  of  the  rent.  Beer  v.  Beer, 
21  Law  J.  Rep.  (n.s.)  C.P.  124;-12  Com.  B.  R'ep.  60. 


Held,  also,  on  motion  in  arrest  of  judgment,  that 
the  declaration,  which  was  in  the  usual  form,  was 
good,  without  any  allegation  that  after  a  request  to 
account  a  reasonable  time  had  elapsed  before  the 
action  was  brought.     Ibid, 

(cZ)  Arrears. 

A  landlord  levied  a  distress  for  rent,  and  before  he 
sold  the  tenant  was  adjudicated  bankrupt,  and  then 
the  sale  took  place  under  the  distress.  The  Com- 
missioner decided  that  the  landlord  was  only  en- 
titled to  retain  one  year's  rent;  but  on  appeal, — 
Held,  that  the  landlord  was,  under  the  42nd  section 
of  the  3  &  4  Will.  4.  c.  27.  (the  Statute  of  Limita- 
tions) entitled  to  six  years'  rent  out  of  the  proceeds 
of  the  sale.  Esc  pa/rte  Bayly,  m  re  Laugher,  22 
Law  J.  Rep.  (n.s.)  Banki.  26, 

Interest  on  arrears  of  rent  and  an  apportionment, 
as  between  landlord  and  tenant,  disallowed.  Peert 
V.  Sneyd,  17  Beav.  161, 


(e)  Action  for. 

J  W  and  the  plaintiff,  being  trustees  under  the 
will  of  W  W,  in  1847  demised  a  house  to  the  de- 
fendant by  indenture  for  four  years  ending  at 
Michaelmas  1851,  J  W  died  in  January  1848, 
An  action  for  use  and  occupation  having  been  brought 
by  the  plaintiff  for  rent  accrued  subsequently  to 
January  1848, — Held,  that  the  plaintiff  was  entitled 
to  maintain  the  action,  and  was  not  bound  to  sue  as 
surviving  trustee.  Wheatley  v.  Boyd,  21  Law  J. 
Rep.  (N.s.)  Exch.  31;  7  Exch.  Rep.  20. 

A  let  a  house  to  B  as  tenant  from  year  to  year, 
and  afterwards  granted  a  lease  by  deed  to  C  of  the 
house  and  other  property  for  twenty- one  years: — . 
Held,  that  this  transferred  the  reversion  of  the  house 
to  C,  and  that  A  could  not  recover  against  B  for  rent 
due  after  the  lease.  Sa/rmer  v.  Bean,  3  Car.  &  K, 
307. 

(D)  Tenant's   Power   to   dispute  Landlord's 
Title. 

A  lease,  granted  under  a  power  contarined  in  a 
settlement,  recited  the  title  of  the  lessor,  and  shewed 
that  he  had  only  an  equitable  interest,  A  right  of 
re-entry  for  a  breach  of  the  covenants  in  the  lease 

was  reserved  to  the  lessor  and  his  assigns: Held, 

first,  that  the  lessee  was  not  estopped  from  disputing 
the  title  of  the  lessor  so  disclosed  in  the  lease;  and, 
secondly,  that  "  assigns  "  meant  assigns  of  the  settlor; 
and  that  although  the  right  of  re-entry  could  not  be 
well  reserved  to  the  lessor,  yet  that  the  owners  of 
the  reversion  under  the  settlement  for  the  time  being 
were  entitled  to  take  advantage  of  it  as  '*  assigns.** 
Q-reenwway  v.  Hart,  23  Law  J.  Rep.  (n.s.)  C.P> 
115;  14  Com.  B.  Rep,  340. 

(E)  Attornment, 
A  demise  by  way  of  grant  for  a  term  of  years  to 
commence  immediately,  made  by  a -person  entitled 
to  an  estate  in  tail  in  remainder  expectant  upon  the 
determination  of  a  life  estate,  during  the  lifetime  of 
the  tenant  for  life,  operates  as  a  conveyance  of  an 
estate  for  years  carved  out  of  the  remainder,  and 
vests  the  estate  immediately  in  the  grantee  without 
entry,  by  virtue  of  the  statute  4  Ann.  c  16.  s.  9, 
which  makes  such  a  conveyance  effectual  without  an 
actual  attornment  of  the  tenant  of  the  particular 
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estate  upon  which  the  remainder  is  expectant. ,  Doe 
d.  Agar  v.  Brown,  22  Law  J.  Rep.  (n.s.)  Q.B.  432; 
2E.&B.  331. 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

(A)  Purchase  by  Agreement. 

(B)  Compulsory  Powers  of  Purchase. 
(a)  When  they  may  ie  exercised, 
(h)  What  is  am  Exercise  of . 

(c)  Taking  part  of  a  Manufactory. 

(C)  Notice  to  take  Lands. 

(D)  ASSBSSMENT  OF  COMPENSATION. 

(a)  By  ArKtraiion. 

(1)  In  what  Cases. 

(2)  Appoimiment  of  Arbitrator. 

(8)  Declaration  hy  Arbitrator  and  Urn- 
pi/re.  . 

(4)  Form  amd  Validity  of  the  Award. 

(5)  Costs  of  Arbitration. 

(6)  Taking  vrp  the  Awa/rd. 
(J)  By  a  Jury. 

(i)  WaiTant  to  svmmon  Jury. 
(2)  Qualification  of  Jury. 

(c)  For  ijohat  Corwpensation  may  ie  assessed. 

(d)  Costs  of  the  Inquiry. 

(E)  Entry  on  Lands. 

(F)  Application  of  Compensation. 
(a)  In,  Discharge  of  Incumbrances, 
ii)  Pwrchase  ^ other  La/nds. 

(c)  Where  Lamd  is  in  Lease. 

(d)  Payment  of  small  Sums  to  Pa/rties. 

(e)  Investment  of  Compensation. 

(/)  Costs  of  Deposit  amd  In/iiestmen,t  of  Ccrni- 


(G)  Conveyance  of  Copyhold  Lands. 


(A)  Purchase  by  Aqbeement. 

A  railway  company,  who  were  promoting  in  par- 
liament a  bill  for  an  extension  of  their  line,  which, 
if  made,  would  pass  through  the  lands  of  the  plain- 
tiff, covenanted  with  the  plaintiff,  "  that  in  the  event 
of  the  proposed  bill  passing  in  the  then  session  of 
parliament,  the  company  should,  before  they  should 
enter  upon  any  part  of  the  plaintiff's  lands,  pay  to 
him  4,900i.  purchase-money  for  any  portion  not  ex- 
ceeding forty-three  acres,  which  the  company  might, 
under  the  powers  of  their  act,  require  and  take  for 
the  purposes  of  their  undertaking ;  and  that,  in  addi- 
tion to  such  purchase-money  as  aforesaid, the  company 
should  pay  to  the  plaintiff,  before  they  should  enter 
upon  any  part  of  his  said  land,  7,100^.,  as  landlord's 
compensation  for  the  damage  arising  to  his  estate  by 
the  severance  thereof,  in  respect  of  the  lands  not  ex- 
ceeding forty-three  acres  to  be  taken  by  thetn :" — 
Held,  that  the  company  were  not  liable  to  pay 
either  of  these  sums  unless  they  entered  upon  some 
part  of  the  plaintiff's  lands.  Qage  v.  the  Newmarhet 
BaU.  Co.,  21  Law  J.  Rep.  (n.s.)  Q.B.  398. 

Held,  also,  that  an  absolute  covenant  to  pay  these 
sums  to  the  plaintiff  by  the  company  would  be  4Ura 
mres  and  vpid.    Ibid, 


(B)  Compulsory  Powers  of  Purchase. 
(a)  When,  they  may  be  exercised. 

Where  a  railway  company  is  called  upon  by  a 
landowner,  over  whose  land  their  line  is  authorized 
to  be  made,  but  to  whom  no  notice  requiring  his 
land  has  been  given,  to  proceed  to  complete  their 
railway  and  to  purchase  the  land  necessary  for  the 
purpose,  it  is  no  answer  to  a  rule  for  a  mandamus 
for  that  purpose,  that  the  period  prescribed  for  the 
exercise  of  the  powers  of  compulsory  purchase  by 
the  company  has  nearly  expired,  unless  it  is  also 
shewn  that  it  ia  impossible  for  them  to  take  the 
initiatory  steps  towards  purchasing  the  land  in  ques- 
tion. Eegima  v.  the  Torje,  NewcasUe  amd  Berwick 
Bail.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  503|  16  Q.B. 
Rep.  886 :  s.  P.  Begina  v.  tJie  Lamcashire  and  York- 
shire Bail.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  507,  n. 

Qu(sre — How  far  there  is  a  legal  obligation  upon 
a  railway  company  who  have  obtained  an  act  of  par- 
liament authorizing  them  to  construct  a  line  of  rail- 
way over  certain  lands,  to  make  and  complete  their 
railway.     Ibid. 

The  1  Geo.  1.  c.  24,  by  section  1 ,  empowered  cer- 
tain persons  to  make  the  river  Kennet  navigable, 
and  to  dig  and  cut  through  the  banks  of  the  said 
river,  and  to  erect  in  the  said  river,  and  upon  the 
lands  adjoining,  weirs,  pens,  dams,  &c.,  and  to  do  all 
matters  and  things  necessary  for  making,  maintaining, 
or  im))roving  the  said  navigation,  the  said  under- 
takers first  giving  satisfaction  to  the  owners  of  such 
lands,  weirs,  &c.  as  should  be  digged,  cut,  or  removed, 
or  otherwise  made  use  of,  as  the  Commissioners 
named  for  the  purpose  should  direct,  in  case  the 
undertakers  should  not  beforehand  have  agreed  with 
the  proprietors  of  such  lands  and  hereditaments  con- 
cerning the  same.  By  section  2.  Commissioners 
were  appointed  to  mediate  between  the  undertakers 
and  the  owners  of  lands  and  hereditaments  intended 
to  be  made  use  of,  and  to  settle  eatisfiiction  for  such 
portion  of  the  lands  as  should  be  cut,  digged,  or 
made  use  of;  and  a  provision  was  made  for  filling  up 
vacancies  in  the  body  of  the  Commissioners.  By 
section  18.  if  any  person  should  sustain  damage  in 
his  mills  by  the  owners  of  the  navigation  taking 
away  or  diverting  the  water,  or  any  similar  injury, 
the  Commissioners  should,  by  a  jury  impannelled 
as  therein  directed,  assess  such  damage  and  award 
compensation  to  the  party  injured.  The  proprietors 
of  the  navigation  obstructed  the  water  Sowing  to  the 
defendant's  mill  by  the  erection  of  a  dam,  under  the 
powers  of  the  above  act.  All  the  Commissioners 
appointed  under  the  act  had  died,  and  there  were  no 
Commissioners  in  existence  by  whom  compensation 
could  be  assessed : — Held,  under  these  circumstances, 
by  Wightmam,  J.,  Erie,  J.,  and  Crompton,  J.,  that 
the  powers  of  the  proprietors  to  raise  weirs  for  the 
necessary  purposes  of  the  navigation  did  not  cease  by 
reason  of  the  right  of  the  mill-owner  to  recover  com- 
pensation for  consequential  damages  through  the 
Commissioners  being  lost.  Held,  by  Lord  Camp- 
bell, C.J.,  that  the  power  to  raise  the  weir  and  cut 
off  the  water  flowing  to  the  defendant's  mill,  could 
only  be  exercised  during  the  continuance  of  the  body 
of  Commissioners,  and  that  upon  their  extinction, 
the  extraordinary  powers  of  the  proprietors  ceased. 
The  Kennet  and  Avon  Carnal  Namgation  Co.  v. 
»,  21  Law  J.  Rep.  (n.s.)  Q.B.  419. 
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Qvicere — whether  any  mode  of  recovering  compen- 
sation by  action  or  otherwise  existed.     Ibid. 

The  11  &  12  Vict.  c.  43.  (which  did  not  come  into 
operation  until  six  weeks  after  its  passing)  by  section 
11.  provides,  that  where  no  time  is  limited  for  making 
complaints  or  laying  informations  under  acts  of  par- 
liament, such  complaint  shall  be  made  and  such  in- 
formation laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  informa- 
tion arose : Held,  that  an  order  of  two  Justices, 

under  the  8  Vict.  c.  18,  awarding  compensation  for 
damage  done  to  a  landowner  by  the  construction  of  a 
railway,  was  within  the  above  clause  of  the  11  &  12 
Vict.  c.  43.  Eegina  v.  the  Leeds  and  Bradford 
Sail.  Co.,  21  Law  J.  Rep.  (n.s.)  M.C.  193;  nom. 
In  re  Sdmundson,  17  Q.B.  Rep.  67. 

Held,  also,  that  the  above  section  had  a  retrospec- 
tive operation  and  invalidated  such  an  order,  where 
the  complaint  was  not  made  within  six  calendar 
months  from  the  time  when  the  damage  complained 
of  occurred,  although  the  order  itself  was  made  more 
than  six  months  before  the  passing  of  the  11  &  12 
Vict.  c.  43.     Ibid. 

By  a  railway  act  (with  which  the  Lands  Clauses 
Act  was  incorporated)  a  company  was  empowered  to 
take  a  manufactory,  belonging  to  A,  In  June  1853 
the  company  gave  A  a  notice  that  they  required  a 
part  of  this  property.  On  the  11th  of  July  A  gave 
a  notice  to  the  company  that  he  required  them  to 
take  the  whole  of  it.  On  the  27th  of  July  the  com- 
pulsory powers  given  by  the  special  act  expired.  In 
September  1864  the  company  sent  a  letter  to  A, 
proposing  to  purchase  the  whole  of  the  property. 
No  agreement  having  been  come  to,  the  company 
on  the  2nd  of  November  gave  A  a  notice  of  their 
intention  to  summon  a  jury  to  assess  the  value.  On 
a  motion  by  A  for  an  injunction  to  restrain  the  com- 
pany from  proceeding, — Held,  that  the  requisitions 
of  the  Lands  Clauses  Act  had  been  complied  with, 
and  that  the  company  was  authorized  in  proceeding 
with  the  purchase.  Schwinge  v.  iJie  Lmdon  amd 
Blackwall  Rail.  Co.,  24  Law  J.  Rep.  (k.s.)  Chanc. 
405;  3  Sm.  &  G.  30. 

A  notice  given  by  a  railway  company  under  the 
18th  section  of  the  Lands  Clauses  Act,  and  a  counter- 
notice  given  to  the  company  under  the  92nd  section, 
but  the  assent  of  the  company  to  the  counter-notice 
not  given  until  after  the  expiration  of  the  compul- 
sory powers  given  by  the  special  act, — Held,  that 
the  notice,  counter-notice  and  assent  constituted  the 
relation  of  vendor  and  purchaser,  and  that  the  com- 
pany was  authorized  by  the  special  act  to  take  the 
property  which  was  comprised  in  the  counter-notice. 
Ibid. 

A  notice  given  under  the  18th  section,  and  a 
counter-notice  given  under  the  92nd  section,  and  an 
assent  to  take  the  property  given  by  the  company : 
— Held,  first,  that  a  fresh  notice  was  not  required  to 
be  given  by  the  company  under  the  18th  section; 
secondly,  that  the  term  of  twenty-one  days  men- 
tioned in  the  21st  section  was  not  applicable  to  that 
state  of  circumstances;  but,  thirdly,  that  the  com- 
pany was  bound  to  afford  to  the  landowner  an  op- 
portunity for  treating  before  proceeding  to  have  the 
value  settled  by  a  jury.     Ibid. 

Compulsory  clauses  in  public  acts  of  parliament 
will  authorize  the  taking  of  lands,  although  the  same 
are  inalienably  settled  upon  a  family  by  act  of  parlia- 


ment, and  the  person  having  the  present  interest 
may  sell  and  convey  such  lands.  But  no  interest  in 
the  Crown  can  be  affected  without  its  being  specially 
named  in  the  particular  act.  In  re  the  Cuckfidd 
Bwrial  Board,  24  Law  J.  Rep.  (n.s.)  Chanc.  585; 
19  Beiv.  153. 

Where  land  was  taken  for  the  purposes  of  a  gaol 
hy  Justices  of  a  borough  whose  powers  were  after- 
wards taken  away  by  the  legislature  and  together 
with  new  powers  given  to  other  bodies, — Held,  that 
the  corporation  of  the  borough  represented  the 
Justices,  and  that  they  must  pay  the  costs  of 
obtaining  the  money  out  of  court.  In  re  the  Jus- 
tices of  Coventry,  24  Law  J.  Rep.  (n.s.)  Chanc. 
686;  19  Beav.  158. 

The  service  of  a  petition  upon  a  material  party 
does  not  necessarily  insure  him  his  costs.     Ibid. 

(5)   What  is  an  Exercise  of. 

The  ascertaining  the  amount  of  compensation 
after  lands  have  been  entered  upon  and  taken  under 
section  85.  of  the  Lands  Clauses  Consolidation  Act 
is  no  exercise  of  a  compulsory  power  on  the  part  of 
the  company.  Doe  d.  Armistead  v.  the  North 
Staffordshire  Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B. 
249;  16  Q.B.  Rep.  526. 

Section  68.  applies  to  the  case  of  lands  entered 
upon  and  used  under  section  85;  and  the  landowner 
is  in  such  case  bound  to  initiate  proceedings  for 
settling  the  compensation.     Ibid. 

A  was  the  owner  of  a  field,  the  whole  of  which 
was  contained  in  the  books  of  reference  of  a  railway 
company,  but  fifteen  perches  of  it  lay  beyond  the 
limits  of  deviation  laid  down  in  the  plans.  The 
company  served  a  notice  upon  A  requiring  part  of 
the  field  for  the  purpose  of  the  railway.  A  then 
gave  notice  to  the  company  that  if  they  took  part 
they  must  take  the  whole,  to  which  they  agreed.  A 
afterwards  receded  from  his  notice.  The  company 
then  entered  upon  the  whole  under  section  85.  of 
the  Lands  Clauses  Consolidation  Act : — Held,  that 
the  question,  whether  the  fifteen  perches  were  neces- 
sary for  the  works,  was  for  the  jury,  and  also  that  A 
having  required  the  company  to  take  the  whole  could 
not  object  that  their  entry  on  that  portion  was 
unlawful.     Ibid. 

The  expression  "  deviation,"  in  8  Vict.  c.  20. 
B.  15,  is  used  with  reference  to  the  medium  jWmn  of 
the  railway  as  laid  down  in  the  parliamentary  plans. 
Ibid.  ' 

A  notice  given  by  a  railway  company  to  a  land- 
owner requiring  his  land  for  the  purpose  of  the 
undertaking,  is  an  exercise  of  the  powers  for  the 
compulsory  purchase  of  land  within  the  meaning  of 
section  123.  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  if  such  notice  be  given  within  the  pre- 
scribed period,  the  steps  necessary  to  acquire  the 
possession  of  the  land  may  be  taken  afterwards. 
The  Ma/rguis  of  Salistv/ry  v.  tAe  Qreai  Northern 
Rail.  Co.,  21  Law  J.  Rep.  (k.S.)  Q.B.  185;  17  dB. 
Rep.  840. 

The  entry  on  land,  under  section  86,  is  not  the 
exercise  of  a  power  for  compulsory  purchase,  hut  is 
the  exercise  of  a  power  for  carrying  that  purchase 
into  effect.    Ibid. 

(c)  Taking  Part  of  a  Manufactory. 
By  the  special  act  for  a  railway  company  certain 
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clauses  were  introduced,  requiring  the  securing  to 
the  owner  of  a  certain  property  particular  benefits  by 
arching,  making  roads,  &c.,  if  that  property  or  adjoin- 
ing property  were  taken.  By  another  section  no 
building  was  to  be  erected  on  part  of  the  land  re- 
quired by  the  company;  and  by  another  section,  the 
company  were  required  to  buy  certain  specified  pro- 
perty. The  92nd  section  of  the  Lands  Clauses  Con- 
solidation Act  requires  a  company,  if  it  takes  part, 
to  take  the  whole  of  a  manufactory,  and  that  act  was 
incorporated  with  the  special  act.  The  company 
gave  notice  of  an  intention  to  take  a  small  strip  of 
land  which  was  within  the  boundsiry  line  of  a  manu- 
factory, but  which  was  not,  at  the  time  of  the  passing 
of  the  special  act,  nor  at  the  time  of  the  notice, 
built  upon,  but  which  was  soon  afterwards  covered 
with  buildings: — Held,  first,  that  the  land  proposed 
to  be  taken  formed  part  of  a  manufactory  within  the 
ineaning  of  the  92nd  section  of  the  Lands  Clauses 
Consolidation  Act;  and  secondly,  that  the  sections 
in  the  special  act  were  not  inconsistent  with  the  92nd 
section  of  the  general  act.  Sparrow  v.  the  Oxford, 
Worcester,  cmd  Wohierha/mpton  Rail.  Co.,  21  Law 
J.  Rep.  (n.s.)  Chanc.  731;  2  De  Gex,  M.  &  G.  94; 
9  Hare,  436. 

At  the  hearing,  the  company  produced  evidence 
to  shew  that  what  they  required  could  be  attained  by 
making  a  tunnel  under  the  land,  and  so  not  touch 
any  part  of  the  surface;  but  the  Court  held,  that  it 
was  not  competent  for  them  to  set  up  such  a  case  at 
the  hearing;  and  semble,  that  such  a  tunnel  would  be 
taking  part  of  a  manufactory;  and  finally, — Held, 
that  where  the  construction  of  an  act  of  parliament, 
which  gives  authority  for  the  compulsory  taking  of 
land,  is  doubtful,  it  should  be  construed  most  favour- 
ably to  those  who  seek  to  protect  the  land  from 
innovation.     Ibid. 

(C)  Notice  to  take  Lands. 

A  notice  under  the  68th  section  of  the  8  Vict. 
c.  18.  was  served  upon  a  clerk  of  the  promoters  of 
the  Blackburn  Railway  Company  at  their  office, 
being  addressed  "  To  the  promoters  of  the  Blackburn 
and  Clitheroe  Railway  Company."  There  was  no 
railway  company  of  the  latter  name,  but  the  railway 
in  question  ran  from  Blackburn  to  Clitheroe.  The 
company  had  not  been  misled : — Held,  that  the 
notice  was  good.  Eastha/m  v.  the  Blackhim  Sail. 
Co.,  23  Law  J.  Eep.  (n.s.)  Exch.  199;  9  Exch. 
Rep.  IBS. 

A  variance  in  the  descriptions  of  hereditaments  in 
the  notice  to  treat  and  in  the  precept  to  the  sheriff, 
under  the  8  &  9  Vict.  c.  1 8,  is  an  irregularity  merely, 
and  is  waived  by  appearing  before  the  jury  sum- 
moned to  assess  compensation,  and,  after  the  objec- 
tion taken  and  overruled,  proceeding  in  the  trial. 
Ex  parte  Bailey,  I  Bail  C.C.  66. 

An  annuitant  having  power  of  entry  and  distress, 
to  secure  his  annuity  charged  upon  certain  leasehold 
houses,  was  served  with  notice  by  a  railway  company 
of  their  intention  to  buy.  The  company  subse- 
quently purchased  the  property  from  a  prior  mort- 
gagee, who  had  a  power  of  sale.  The  annuitant 
filed  a  bill,  not  containing  any  allegations  of  fraud, 
or  other  improper  conduct  on  the  part  of  the  com- 
pany in  their  purchase  from  the  iirst  incumbrancer, 
praying  payment  of  the  annuity  and  all  arrears,  or  of 
the  amount  proper  for  the  redemption  of  the  annuity : 


—Held,  reversing  the  decision  of  one  of  the  Vice 
Chancellors,  that  the  plaintiff  was  not  entitled,  on 
such  a  bill,  to  the  relief  he  asked,  and  it  was  dis- 
missed. Bill  V.  the  Oreat  Northern  Sail.  Co.,  23 
Law  J.  Rep.  (n.s.)  Chanc.  524;  5  De  Gex,  M.  &  G. 
66  :  reversing  23  Law  J.  Rep.  (n.s.)  Chanc,  20. 

A  railway  company,  under  the  powers  of  an  act 
of  parliament  authorizing  them  to  widen  their  line, 
gave  notice  in  July  1853,  three  days  before  the  ex- 
piration of  their  compulsory  powers,  to  the  owners 
of  certain  manufacturing  premises  which  lay  on  each 
side  of  the  railway,  of  their  intention  to  widen  the 
railway,  by  means  of  beams  resting  on  piers,  not 
touching  the  manufactory;  and  that  they  were  will- 
ing to  treat  for  such  right  of  way  or  easement. 
Immediately  thereupon  the  proprietors  gave  a 
counter-notice,  under  the  92nd  section  of  the  Lands 
Clauses  Act,  requiring  the  company  to  purchase  the 
whole  of  their  premises.  In  May  1854  the  company 
gave  the  owners  notice  of  their  intention  to  summon 
a  jury  to  assess  the  value  of  the  easement.  On  a 
bill  filed  by  the  owners,  an  injunction  was  granted, 
by  Wood,  V.C.,  restraining  the  company  from  pro- 
ceeding on  their  notice  unless  they  would  purchase 
the  whole  of  the  manufactory,  the  plaintiffs  under- 
taking to  sell  the  same.  The  company  then  aban^ 
doned  their  first  notice,  and  gave  notice  of  their 
intention  to  summon  a  jury  to  assess  the  value  of 
the  whole  manufactory.  A  second  bill  was  then 
filed  to  restrain  the  company  from  proceeding  on 
this  notice,  and  an  injunction  was  granted  ex  parte 
in  the  vacation,  by  the  Lord  Chancellor,  which 
injunction  was  subsequently  dissolved  by  Wood, 
V.C.,who  was  of  opinion  that  the  company  hadaright 
to  take  such  an  easement  under  the  compulsory 
powers  of  the  act ; — Held,  upon  appeal,  affirming 
the  decision  below,  but  upon  different  grounds,  that 
the  plaintiffs  by  giving  the  counter-notice  had  esta- 
blished an  equity  against  themselves,  disentitling  them 
to  an  injunction,  and  that  the  first  injunction  was 
properly  granted  upon  terms.  Pinchm  v.  the 
London  and  Blackwall  Bail.  Co.,  24  Law  J.  Rep. 
(n.s.)  Chanc.  417;  6  De  Gex,  M.  &  G.  851;  1  Kay 
&  J.  34. 

SemMe,  per  the  Lord  Chancellor,  an  easement  is 
not  "  land"  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act.     Ibid. 

Specific  performance  of  a  contract  by  a  railway 
company  to  purchase  an  interest  in  land,  enforced  at 
the  suit  of  the  vendor  as  falling  within  the  provisions 
of  the  Statute  of  Frauds,  in  a  case  where  the  con- 
tract arose  out  of  a  notice  to  treat  given  by  the  com- 
pany, and  where  the  proof  of  the  writing  was  found 
in  documents  which  had  their  origin  in  an  intention 
to  carry  out  the  purchase  under  the  provisions  of  the 
company's  special  act  and  the  Lands  Clauses  Con- 
solidation Act,  1845.  Inge-v.  the  Bvcmmgham,  Wol- 
verhampton and  Stour  Valley  Sail.  Co.,  3  De  Gex, 
M.  &  G.  658;  1  Sm.  &  G.  347. 

To  what  extent  the  Court  wiU  interfere  to  compel 
the  specific  performance  of  contracts  for  .the  pur- 
chase of  land  exclusively,  under  acts  of  parliament 

containing   special  provisions  for  that  purpose 

guare.    Ibid. 

A  railway  company  is  not  entitled  to  take  posses- 
sion of  land  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  until  it  has  settled,  not  only 
with  the  persons  in  possession  of  the  land,  but  also 
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with  all  persons  having  any  interest  therein — semble. 
Ibid. 

A  corporation  having  under  an  act  of  parliament 
a  right  to  take  land  for  the  purpose  of  certain  public 
works,  gave  notice  to  the  owner  of  the  inheritance  of 
an  intention  to  take  it.  They  then  entered  regularly 
upon  the  land  for  the  purpose  of  surveys,  &c.,  and 
afterwards  their  contractors,  without  the  knowledge 
of  the  corporation,  but  with  the  assent  of  the  occupy- 
ing tenants,  brought  some  waggons  and  rails  and 
other  implements  on  the  lands,  and  there  left  them, 
but  did  not  commence  the  works  or  do  any  damage. 
This  was  done»without  obtaining  the  assent  of  the 
plaintiff,  but  it  became  known  to  his  agent  at  the  end 
of  December.  In  the  beginning  of  the  following 
February,  without  any  previous  communication  with 
the  defendants,  he  filed  his  bill  for  an  injunction  to 
restrain  them  from  allowing  the  waggons,  &c.  to  re- 
main on  the  land,  and  from  taking  possession  of  the 
land,  until  they  had  complied  with  the  provisions  of 
the  Lands  Clauses  Consolidation  Act : — Held,  that 
though  the  corporation  were  bound  by  the  acts  of 
their  contractors  the  acts  done  were  not  a  taking 
possession  within  the  meaning  of  the  act,  and  the 
bill  was  improperly  filed.  Standish  v.  &e  Mayor  of 
Liverpool,  1  Drew.  1. 

(D)  Assessment  of  Compensation. 

(<t)  By  Arbitration. 

(1)  In  what  Oases. 

The  7  &  8  "Vict.  c.  Ixxxii.  provided  that  nothing 
therein  contained  should  exeinpt  the  railway  thereby 
authorized  from  the  provisions  of  any  general  act  re- 
lating to  railways,  to  be  passed  in  that  or  any  future 
session;  and  by  an  act  of  the  10  &  11  Vict.  c.  clxiii. 
fiirther  provisions  are  made  as  to  the  same  railway, 
and  the  Lands  Clauses  Consolidation  Act,  1845, 
(8  &  9  Vict.  c.  18.)  is  expressly  extended  to  the  latter 
act : — Held,  that  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  as  to  proceedings  by  arbitration 
applied  to  the  construction  of  the  railway.  Eoa/ns  v. 
the  Lancashire  ami  Yorkshire  Rail.  Co.,  22  Law  J. 
Eep.  (n.3.)  Q.B.  254;  1  E.  &  B.  754. 

Section  23.  of  the  Lands  Clauses  Consolidation 
"Act,  which  provides  that  if,  when  a  matter  has  been 
referred  to  arbitration,  the  arbitrators  fail  for  three 
months  to  make  their  award,  the  question  of  com- 
pensation shall  be  settled  by  a  jury,  applies  to  a  case 
of  a  reference  to  arbitration,  under  section  68,  of  the 
amount  of  compensation  in  respect  of  land  already 
taken  or  injuriously  affected.     Ibid. 

(2)  Appointment  of  ArUtrator. 

An  injury  having  been  done  to  the  premises  of  B, 
a  railway  company,  for  which  the  company  refused 
compensation,  B  served  them  with  a  notice  under 
the  8  &  9  Vict.  c.  18,  dated  the  Sth  of  December, 
requiring  them  to  appoint  an  arbitrator  on  their  be- 
half, and  stating  that  it  was  his  intention  to  appoint 
S  D  M  his  arbitrator,  and  that  if  within  fourteen 
days  after  the  notice  the  company  failed  to  appoint 
an  arbitrator  for  them,  he  would  appoint  the  said 
S  D  M  to  act  for  both  parties.  The  company  having 
refused  to  refer  the  matter  to  arbitration,  B,  on  the 
1st  of  January  following,  served  them  with  a  notice, 
which,  after  reciting  that  B  had  appointed  the  said 
S  D  M  his  arbitrator,  stated  that  he  then  appointed 


the  said  S  D  M  to  act  as  arbitrator  on  behalf  of  both 
parties,  S  D  M  having  awarded  a  sum  of  money  to 
be  paid  by  the  company  to  B,  a  rule  was  obteuned 
by  B  for  the  company  to  pay  the  amount,  and  a 
cross-rule  was  obtained  by  the  company  to  set  aside 
the  award  on  the  ground  stated  in  the  rule  that  the 
arbitrator  had  awarded  respecting  matters  over  which 
he  had  no  jurisdiction.  Bradley  v.  the  London  and 
Norih^Westeirn  Rail.  Co.,  20  Law  J.  Rep.  (k.b.) 
Exch.  3;  5  Exch.  Rep.  769. 

Semble,  first,  that  no  valid  appointment  of  an  ar- 
bitrator to  act  for  B  had  been  made  by  him,  and 
that  this  objection  to  the  award  had  been  sufficiently 
pointed  out  by  the  rule,  but  the  Court  under  the 
circumstances  discharged  both  rules.     Ibid. 

(3)  Declaration  by  Arbitrator  and  Umpire. 

On  a  reference  to  arbitration,  under  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  re- 
specting the  compensation  to  be  paid  to  a  landowner 
whose  lands  have  been  taken  by  a  railway  company 
for  the  purposes  of  the  railway,  the  arbitrators  and 
umpire  may  make  the  declaration  required  by  sect.  33. 
before  a  Justice  of  the  Peace  of  any  county,  and  are 
not  limited  by  the  interpretation  clause,  section  3, 
to  make  it  before  a  Justice  of  the  county  where  the 
matter  in  dispute  arose.  Davies  v.  the  South  Staf- 
fordshire Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  M.C.  S2; 
2  L.  M.  &  P.  P.C.  599. 

(4)  Form  and  Validity  of  the  Award. 

"Where  in  pursuance  of  the  arbitration  clauses  of 
the  8  &  9  Vict.  c.  1 8.  parties  agree  to  refer  a  ques- 
tion of  disputed  compensation  for  land  required  by  a 
railway  company,  and  the  secretary,  on  behalf  of  the 
company,  signs  the  appointment  of  the  arbitrator,  an 
award  made  under  such  submission  is  valid,  although 
all  the  previous  forms  imposed  by  the  statute  have 
not  been  complied  with,  those  forms  being  necessary 
only  in  the  case  of  a  compulsory  arbitration.  Collims 
v.  the  South  Staffordshire  Rail.  Co.,  21  Law  J.  Rep. 
(n.s.)  Exch.  247;  7  Exch.  Rep.  5. 

By  the  Regent's  Canal  Act  for  enabling  the  Canal 
Company  to  purchase  lands,  and  which  incorporated 
the  Lands  Clauses  Act,  1845,  the  company  were  au- 
thorize"a  to  take  a  field  called  "  Clayfield,"  held  by 
one  W,  under  a  lease  from  the  Warden  and  Fellows 
of  All  Souls,  Oxford.  Notice  to  take  this  field  having 
been  given  under  the  act,  and  the  parties  being 
unable  to  agree  as  to  the  terms,  an  arbitrator  was 
appointed  under  the  act  to  settle  the  question  of 
disputed  compensation.  The  company  had  taken  a 
portion  of  Clayfield,  but  had  left  the  rest  in  the  pos- 
session of  W,  without,  however,  giving  him  any 
approach  or  access  to  it  whatever;  but  they  had  de- 
livered to  the  Warden  and  Fellows  a  grant  of  a  right 
of  road  to  that  portion,  which  it  was  stipulated  was 
to  enure  for  the  benefit  of  W  and  his  tenants,  the 
way  so  granted  being  more  commodious  than  before. 
The  arbitrator  awarded  to  W  a  pecuniary  compen- 
sation in  respect  of  the  works  of  the  company  and 
the  lands  taken  by  them.  An  application  to  set 
aside  the  award  having  been  made  on  the  grourfds 
that  the  arbitrator  had  omitted  to  adjudicate  on  the 
right  of  way  to  Clayfield,  and  that  he  had  not  appor- 
tioned the  rent  of  the  leasehold  land,  or  determined 
in  what  proportion  the  rent  should  remain  charge- 
able,— Held,  that  the  arbitrator  had  acted  rightly 
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under  the  Lancia  ClftusSs  Act  in  awarding  a  money 
compensation  only,  and  that  he  would  have  exceeded 
his  powers  if  he  had  adjudicated  either  on  the  ques- 
tion of  the  right  of  way  or  of  the  apportionment  of 
the  rent.  Ware,  v.  ih&  Regent's  Canal  Co.,  23  Law  J. 
Eep.  (N.S.)  Exch.  14S;  9  Exch.  Rep.  395. 

(5)  Costs  of  Arhitratmn. 

In  an  arbitration  under  sects.  25 — 37.  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
if  the  umpire  award,  in  respect  of  part  of  the  land- 
owner's claim  for  compensation,  a  larger  sum  than 
the  company  offer  in  respect  of  that  part,  and  at  the 
si»me  time  award,  as  to  another  distinct  part  of  the 
claim,  in  respect  of  which  the  company  offer  nothing, 
tb;*  the  landowner  has  suffered  no  damage,  the 
landowner  is  entitled,  under  sect.  31,  to  those  costs 
only  of  the  arbitration  which  are  incident  to  that 
part  of  his  claim  in  respect  of  which  compensation 
has  been  awarded.  Begma  t.  Bi/ram,  17  Q.B.  Rep. 
969. 

A  bill  by  a  company  against  an  individual  claiming 
to  be  injuriously  affected  under  the  68th  section  of 
the  Lands  Clauses  Act,  was  dismissed,  with  liberty  to 
the  defendant  to  apply  for  the  costs,  if  he  should 
establish  his  right  to  compensation.  The  parties 
proceeded  by  arbitration,  but  neither  took  up  the 
award.  Upon  motion  by  the  defendant  that  the 
company  might  pay  the  costs,  or  be  compelled  to 
take  up  the  award, — Held,  as  to  the  first,  that  the 
defendant  was  premature,  no  award  having  been 
made;  and  as  to  the  second,  that  the  Court  had  no 
jurisdiction.  The  Sutton  Harbow  Co.  v.  ffitchens, 
16  Beav.  381. 

(6)  Taking  up  the  Award- 

A  railway  company  are  bound  under  the  35th 
section  of  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18,  to  take  up  an  award  of  compen- 
sation for  land  required  by  the  company,  and  forth- 
with to  furnish  a  copy  to  the  owner  of  the  land ;  and 
it  is  no  good  return  to  a  mandamus  for  that  purpose, 
that  the  company  were  willing  to  receive  the  award 
and  to  furnish  such  copy,  but  were  prevented  by 
reason  of  the  arbitrator's  refusal  to  deliver  it  up  to 
them  without  the  payment  of  his  fees;  there  being 
nothing  in  the  act  to  affect  the  arbitrator's  common 
law  right  of  lien.  Begina  v.  the  South  Devon  Rail. 
Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  145;  15  Q.B.  Rep. 
1043. 

(8)  By  a  Jury. 

ij)  Warrant  to  summon  Jury. 

Under  section  39.  of  the  Lands  Clauses  Consoli- 
dation Act,  the  promoters  of  a  railway  company 
may  properly  issue  their  warrant  to  summon  a  com- 
pensation jury  to  the  sheriff  of  the  county  where 
the  lands  are  situate,  although  the  under-sheriff 
be  interested  as  a  shareholder  in  the  company. 
Worsley  v.  the  South  Devon  Rail.  Co.,  20  Law  J. 
Rep.  (N.s.)  Q.B.  264;  16  Q.B.  Rep.  539. 

In  such  a  case,  the  sheriff  should  either  take  the 
inquisition  in  person  or  appoint  some  disinterested 
deputy.     Ibid. 

Where  the  promoters  of  a  railway  company  have 

entered  upon  arid  taken  land  under  the  provisions 

of  section  85.  of  the  Lands  Clauses  Consolidation 

Act   within    the    period    prescribed    for  exercising 
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their  compulsory  powers,  their  continuance  in  posses- 
sion after  that  period,  without  making  compensation 
to  the  owner  of  the  land,  does  not  render  their 
original  entry  unlawful.     Ibid. 

In  an  action  for  injury  to  land,  the  defendants  (a 
railway  company)  pleaded  that  they  entered  on  the 
plaintiff's  land  under  section  85.  of  the  Lands 
Clauses  Consolidation  Act,  before  the  expiration  of 
the  prescribed  period  for  exercising  their  compulsory 
powers,  and  having  so  entered  and  being  lawfully  in 
possession  of  the  land,  that  they,  after  the  expiration 
of  the  prescribed  period,  continued  in  possession, 
and  in  the  due  and  lawful  exercise  of  the  powers  of 
the  said  act  committed  the  grievances  complained  of. 
The  plaintiff  replied  (admitting  the  statute)  de 
injurid  absque  residua  causee: — Held,  that  the 
replication  was  bad,  as  the  plea  claimed  an  interest 
in  land,  and  the  replication  traversed  an  authority  in 
law  by  the  denial  of  acting  under  the  statute.     Ibid. 

By  an  act  for  the  drainage  of  certain  lands  in 
Lincolnshire  it  was  provided  that  the  lords  or  ladies  of 
three  manors  for  the  time  being,  or  in  their  absence 
their  respective  agents  appointed  in  writing,  should 
be  Commissioners  for  executing  the  act;  that  no 
person  should  act  as  a  Commissioner  or  agent  of  a 
Commissioner  until  he  had  made  and  subscribed  a 
declaration  in  the  form  given  by  the  act;  that  if  the 
Commissioners  required  certain  lands  for  the  pur- 
poses of  the  act,  they  were  to  give  a  notice  of  their 
intention  to  the  landowner,  stating  the  particulars  of 
the  land  required,  and  if  the  amount  of  compensation 
were  disputed,  the  Commissioners  were  to  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  to  assess 
compensation,  and  the  sheriff  was  to  give  judgment 
for  the  sum  so  assessed.  The  three  lords  of  the  manors 
never  made  or  subscribed  the  declaration,  and  a  few 
days  after  the  statute  passed  (beingall  then  in  England 
but  absent  from  Lincolnshire)  they,  by  separate 
instruments  in  the  form  of  appointment  given  by 
the  act,  appointed  the  thr«e  defendants  their  respec- 
tive agents.  The  defendants  made  and  subscribed 
the  declaration  before  they  did  any  act  as  Commis- 
sioners:— Held,  that  the  defendants  being  agents 
appointed  by  the  lords  were  themselves  Commis- 
sioners; that  in  appointing  the  defendants  the  lords 
did  not  act  as  Commissioners,  and  therefore  it  was 
unnecessary  for  them  to  make  the  declaration;  that 
when  the  Commissioners  required  lands  under  the 
act,  and  had  given  the  landowner  due  notice  that 
his  lands  were  required,  and  had  stated  it  dn  the  par- 
ticulars of  the  lands,  it  was  not  necessary  that  either 
the  warrant  issued  to  the  sheriff  to  summon  a  jury 
to  assess  compensation,  or  the  inquisition  assessing  it, 
should  refer  to  the  notice  or  state  particulars  of  the 
land  in  order  to  give  the  sheriff  and  jury  jurisdiction 
to  inquire  into  the  question  of  compensation. 
Ostler  V.  CoeJce  (in  error),  22  Law  J.  Rep.  (n.s.) 
Q.B.  71;  13  Q.B.  Rep.  143:  affirming  the  judgment 
below,  18  Law  J.  Rep.  (n.s.)  Q.B.  185. 

The  defendants,  the  owners  of  certain  waterworks, 
solicited  a  bill  in  parliament  to  empower  them  to 
extend  their  works  by  constructing  a  reservoir  upon 
the  lands  of  the  plaintiff  and  others.  The  plaintiff 
petitioned  against  the  bill,  but,  upon  an  agreement 
that  the  value  of  the  land  and  the  amount  of  all 
compensation  should  be  settled  by  arbitration,  and 
that  the  defendants  should  fix  the  exact  quantity 
of  the  plaintiff's  land  required  within  six  months 
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after  the  bill  should  have  passed,  he  withdrew  his 
opposition,  and  the  bill  became  an  act.  The  act 
incorporated  a  former  special  act  and  the  Lands 
Clauses  Consolidation  Act,  1847,  and  empowered 
the  defendants  to  take  certain  parts  of  the  plaintiff's 
lands,  according  to  the  deposited  plans  and  books  of 
reference.  Prior  to  the  expiration  of  the  six  months 
after  the  act  had  passed,  the  defendants  gave  the 
plaintiff  notice  specifying  the  portions  of  his  land 
that  would  be  required,  according  to  the  boundaries 
in  the  plan  and  book  of  reference.  The  arbitration 
proceeded,  and  after  the  expiration  of  the  six  months 
the  plaintiff  pointed  oiit  on  the  arbitration  the  inac- 
curacy in  the  boundaries,  which  attributed  to  the 
plaintiff's  land  less  in  admeasurement  than  he 
possessed.  The  arbitrator  made  his  award,  giving 
compensation  for  land  described  according  to  the 
plan  and  book  of  reference  only,  but  it  was  in  dis- 
pute whether  he  had  included  in  his  assessment  of 
value  the  2  roods  and  5  perches  which  the  plaintiff 
claimed  beyond  the  admeasurement  of  the  land 
comprised  in  the  plans  and  books  of  reference.  The 
defendants  paid  the  amount  awarded  to  the  plaintiff. 
The  defendants  had  made  a  statutory  conveyance  to 
themselves  by  deed-poll,  describing  the  land  accord- 
ing to  the  inaccurate  plan  and  book  of  reference. 
They  took  possession  of  the  land.  The  plaintiff 
recovered  the  2  roods  and  5  perches  in  an  action 
of  ejectment  against  the  defendants.  The  defendants 
then  proceeded,  within  six  months,  after  a  motion 
for  a  new  trial  made  by  them  had  been  refused, 
under  the  12ith  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  to  ascertain  the  value  of 
the  land  and  obtain  the  compulsory  purchase  of  it 
from  the  plaintiff.  The  bill  was  for  an  injunction 
restraining  such  proceedings,  and  by  motion  the 
plaintiff  asked  for  an  injunction  according  to  the 
prayer  of  the  bill : — Held,  that  the  defendants  had 
failed  to  purchase  the  land  in  proper  time  through 
mistake  or  inadvertence;  that  they  were  entitled 
to  proceed  under  the  124th  section  of  the  Lands 
Clauses  Consolidation  Act,  184S;  that  the  agree- 
ment with  the  plaintiff  previous  to  the  act  did  not 
controul  the  right;  and  that  in  proceeding  within 
six  months  after  the  refusal  by  the  Court  to  grant 
a  new  trial  in  ejectment,  the  defendants  were  within 
the  six  months  after  the  right  had  been  finally 
established  at  law,  and  the  Court  refused  the  motion. 
Hyde  v.  the  Mayor,  (Sic.  of  MancJiesier,  6  De  Gex 
&  Sm.  249. 

A  corporation  empowered  by  special  acts,  which 
incorporated  the  8  &  9  Vict.  c.  18,  to  construct 
waterworks,  and  to  take  certain  lands,  required 
lands  belonging  to  A  and  B,  the  boundary  between 
which  was  improperly  described  in  their  plans  and 
books  of  reference.  In  consideration  of  B's  with- 
drawing his  opposition  to  their  bill  in  committee, 
the  corporation  agreed  to  settle  the  value  of  the  land 
required  &om,  and  the  compensation  due  to  A,  by 
arbitration  under  the  above  act,  and  to  fix  the  exact 
quantity  of  land,  within  six  months  after  the  passing 
of  the  bill.  In  the  proceedings  under  the  reference, 
the  mistake  of  the  boundary  was  pointed  out;  but 
the  award  fixed  a  value  in  terms  only  for  the  land 
within  the  boundary  so  inaccurately  delineated,  and 
the  corporation  took  that  land  accordingly,  leaving 
between  it  and  the  true  boundary  line  a  narrow  slip 


of  land  belonging  to  B,  but  which  the  corporation 
had  agreed  to  purchase  from  A  as  part  of  his 
land,  and  for  which  they  had  paid  a  sum  of  money 
to  A,  and  of  which  they  took  possession  as  part  of 
the  land  purchased  from  A.  B  brought  an  eject- 
ment against  the  corporation  for  this  slip  of  laud, 
and  recovered  a  verdict  (which  the  corporation  un- 
successfully attempted  to  set  aside),  and  issued  and 
lodged  with  the  sheriff  a  writ  of  habere  facias 
possessionem.  The  corporation  having  since  the 
judgment  in  the  ejectment  perfected  their  title  to 
the  land  in  question,  under  the  124th  section  of  the 
8  &  9  Vict.  c.  18,  the  Court  stayed  the  proceedings 
upon  the  judgment,  upon  the  terms  of  the  corpora- 
tion paying  to  the  lessor  of  the  plaintiff  his  "  full 
costs  and  expenses"  of  the  action,  and  costs  of  the 
application  : — Held,  that  "full  costs  and  expenses," 
in  the  126th  section  of  the  8  &  9  Vict.  c.  18,  meant 
costs  "as  between  attorney  and  client."  Doe  d. 
Hyde  v.  the  Mayor,  &o.  of  Manchester,  12  Com.  B. 
Rep.  474. 

(2)  Qualification  of  Jury. 

The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict. 
c.  18.  s.  55,  provides  that  in  case  of  a  full  special 
jury  not  appearing,  the  sheriff  shall,  upon  the  appli- 
cation of  either  party,  add  to  the  list  of  such  jury 
the  names  of  any  other  disinterested  persons  quahfied 
to  act  as  special  or  common  jurymen,  who  shall  not 
have  been  previously  struck  off  the  aforesaid  list, 
and  who  may  then  be  attending  the  court,  or  can 
speedily  be  procured,  so  as  to  complete  such  jury, 
all  parties  having  their  lawfijl  challenges  against 
such  persons  : — Held,  that  the  want  of  qualification 
in  such  supplemental  jurors  is  ground  of  challenge 
only,  and  in  default  of  such  challenge  the  proceed- 
ings cannot  be  questioned  for  want  of  jurisdiction  or 
irregularity.  In  re  Chelsea  WaterworJes  Co.,  exparte 
Phillips,  24  Law  J.  Rep.  (n.s.)  Exch.  79;  10  Exch. 
Rep.  731. 

(c)  For  what  Compensation  may  he  assessed. 

Lands  Iiywiowsly  affected. 

A  railway  company  being  about  to  construct  their 
line  over  certain  land  of  W  C,it  was,  by  agreement, 
referred  to  an  arbitrator  to  fix  the  amount  of  money 
to  be  paid  by  the  company  to  W  C  as  the  price  of 
the  land  to  be  purchased  as  well  as  for  the  injury 
done  to  his  remaining  estate  by  severance  or  other- 
wise, and  to  determine  what  bridges,  arches,  culverts, 
&c.  should  be  made.  The  arbitrator  awarded 
7,9C0i.  as  the  amount  of  compensation,  and  directed 
what  works  should  be  constructed.     The  money  was 

paid  to  WC  and  the  worksdirected  were  done; Held, 

that  this  sum  covered  all  damage  known  or  contin- 
gent by  reason  of  the  construction  of  the  railway  on 
the  lands  purchased,  and  all  other  damage  arising 
from  the  construction  of  the  railway  at  other  places, 
which  was  apparent  and  capable  of  being  ascertained 
and  estimated  when  the  compensation  was  awarded ; 
but  that  it  did  not  include  any  contingent  and 
possible  damage  which  might  arise  afterwards  by  the 
works  of  the  company  at  other  places  which  could 
not  have  been  foreseen  by  the  arbitrator.  Lawrence 
V.  the  Great  Northern  Rail.  Co.,  20  Law  J.  Rep. 
(N.s.)  as.  293;    16  Q.B.  Rep.  64.^. 

A  railway  was  constructed  across  certain  low  lands 
adjoining  the  river  D.  over  which  the  flood  waters 
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of  that  river  used  to  spread  themselves.  These  low 
lands  were  separated  from  the  plaintiif's  lands  by  a, 
bank,  constructed  under  certain  "drainage  acts,  which 
protected  the  plaintiff's  lands  from  floods.  By  the 
construction  of  the  railway  without  sufficient  open- 
ings the  flood  waters  could  not  spread  themselves  as 
formerly,  but  were  penned  up  and  flowed  over  the 
bank  upon  the  plaintiff's  lands.  There  was  no 
express  clause  in  their  act  obliging  the  railway  com- 
pany to  make  openings  for  flood  waters  in  that  dis- 
trict, but  there  was  a  general  provision  that  they 
should  make  openings  when  the  railway  crossed  any 
public  drains,  embankments,  or  works  in  any  drain- 
age district : — Held,  that  although  they  might  not 
be  compellable  by  mandamus  to  make  openings  for 
the  flood  waters  in  that  district,  yet  that  an  action 
would  lie  against  the  company  for  the  injury  to  the 
plaintiff's  lands.    Ibid. 

A  was  owner  and  occupier  of  a  house  which  was 
approached  by  two  private  roads  passing  over  the 
property  of  third  parties,  and  over  which  he  had  a 
right  of  way  as  appurtenant  to  his  house.  These 
roads  formed  the  only  access  to  the  house.  A  rail- 
way company,  in  constructing  their  line,  carried 
it  across  these  two  roads  on  the  level  in  such  a 
direction  that  a  person  standing  on  the  roads  where 
they  were  intersected  by  the  railway  could  not  see  a 
train  approaching  until  within  seventeen  or  twenty- 
five  seconds  of  its  arrival  at  those  points.  Gates 
were  erected  upon  each  side  of  the  railway  across 
the  roadSj  and  these  were  kept  constantly  locked,  a 
key  being  kept  by  a  servant  of  the  company,  who 
lived  130  yards  from  the  gate,  and  another  key 
being  possessed  by  A.  In  consequence  of  these 
facts,  A's  property  was  depreciated  in  value: — Held, 
that  the  erection  of,  the  gates  and  passage  of  the 
trains  across  the  roads  were  acts  by  which  H's  pro- 
perty was  injuriously  affected  and  in  respect  of 
which  he  was  entitled  to  be  compensated  under  the 
Lands  Clauses  Consolidation  Act,  1845.  Glover  v. 
the  North  Staffordthire  Sail.  Co.,  20  Law  J.  Bep. 
(k.s.)  Q-B.  376;  16  Q.B.  Rep.  212. 

Where  the  property  of  a  landowner  is  depreciated 
in  value  by  a  railway  company  doing  that  which 
would  support  an  action  if  done  by  a  private  indivi- 
dual, the  landowner  is  entitled  to  be  compensated  in 
respect  of  his  property  being  injuriously  affected. 
Ibid. 

A  railway  company  being  desirous  of  taking  the 
plaintiff's  land  for  their  railway,  served  him  with  a 
notice,  pursuant  to  the  8  Vict.  c.  18,  stating  that 
they  required  to  purchase  and  take  his  land  for  the 
railway.  The  plaintiff  afterwards,  pursuant  to  the 
provisions  of  the  8  Vict.  u.  18.  8.  68,  served  the 
company  with  a  notice  requiring  them  to  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  to  inquire 
into  the  value  of  the  land,  claiming  to  be  paid  by 
way  of  compensation  for  the  purchase  by  them  of 
the  fee  simple  of  the  land : — Held,  that  as  the  land 
had  not  been  actually  taken  or  actually  injuriously 
aft'ected  by  the  company,  within  the  meaning  of  the 
68th  section,  the  plaintiff  was  not  entitled  to  com- 
pensation. Bv/rkinshaw  v.  the  Birmingham  and 
Oxford  Jwaction  Rail.  Co.,  20  Law  J.  Kep.  (n.s.) 
Exch.  246. 

An  occupier  of  premises  contiguous  to  the  line  of 
a  railway  in  formation,  but  whose  premises  were  not 
directly  interfered  with  by  the  company,  gave  notice 


of  claim  for  compensation,  under  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  on  the 
ground  of  his  property  being  "  injuriously  affected  " 
by  the  works  of  the  company,  by  reason  of  his  goods 
being  damaged  and  his  custom  diminished  thereby; 
and  required  the  company  to  issue  a  precept  to  the 
sheriff  to  summon  a  jury  for  settling  the  compensa- 
tion. The  company  filed  their  bill  for  an  injunction 
to  restrain  the  defendant  from  proceeding  on  his 
notice,  on  the  ground  that  his  property  was  not  in- 
juriously affected  by  their  works  within  the  meaning 
of  the  68th  section : — Held,  dissolving  the  injunction 
granted  by  the  Court  below,  that  the  words 'inju- 
riously affected  '  in  the  68th  section,  were  not  con- 
fined to  the  case  of  persons  whose  lands  were  directly 
interfered  with  by  the  company,  but  extended  to  a 
case  of  consequential  damage;  and  that  the  sheriff's 
jury  had  jurisdiction  to  decide  upon  the  title  to  com- 
pensation as  well  as  the  quantum  of  damage.  Tlie 
East  amd  West  India  Docks  and  Birmingham 
Junction  Rail.  Co.  v.  Gatike,  20  Law  J.  Rep.  (n.s.) 
Chanc.  217  j  3  Mac.  &  G.  155. 

The  case  of  The  London  amd  North-  Western  Bail. 
Co.  v.  Smith  (1  Hall  &  Twells,  364;  s.o.  1  Mac.  & 
G.  216;  19  Law  J.  Rep.  (n.s.)  Chanc.  193)  distin- 
guished from  the  present  case.     Ibid. 

The  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act  (8  Vict.  c.  1 8),  which  provides  that  if  any 
person  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands  or  any  interest  therein  which 
shall  have  been  taken  for  or  injuriously  affected  by 
the  execution  of  the  works  and  for  which  the  pro- 
moters shall  not  have  made  satisfaction,  such  party 
may  have  the  amount  of  such  compensation  settled 
by  arbitration  or  by  a  jury,  does  not  give  the  arbitra. 
tors  or  jury  jurisdiction  to  inquire  into  the  title  of  the 
claimant  to  the  land  or  other  hereditament  in  respect 
of  which  he  claims  compensation,  but  only  to  decide 
upon  the  question  of  amount — dissentiente  Erie,  J. 
Regina  v.  the  London  amd  North-  Western  Rail.  Co., 
23  Law  J.  Rep.  (n.s.)  Q.B.  185  ;  3  E.  &  B.  443. 

Where  a  compensation  jury  returned  a  verdict 
upon  a  claim  for  compensation  in  respect  of  an  ob- 
struction of  a  right  of  way,  negativing  the  evidence 
of  the  right  of  way,  and  therefore  finding  that  the 
claimant  had  sustained  no  damage,  but  awarding 
contingently  150i.  for  compensation  in  case  they  were 
compelled  to  assume  that  the  claimant  was  entitled 
to  the  right  of  way, — Held,  by  Lord  Campbell,  C.J. 
and  Coleridge,  J.,  that  the  prior  part  of  the  finding 
could  not  be  rejected  as  surplusage,  so  as  to  make  it 
a  verdict  for  150i     Ibid. 

The  defendant  claimed  a  sum  of  money  from  a 
railway  company,  by  way  of  damages,  for  having 
injuriously  affected  his  land,  by  crossing  the  road 
leading  to  it,  and  called  upon  the  company  either  to 
pay  the  sum  claimed  or  to  summon  a  jury  to  assess 
the  amount  of  compensation.  The  company  alleged 
that  the  defendant's  land  was  not  injuriously  affected, 
within  the  meaning  of  section  68.  of  the  Lands 
Clauses  Consolidation  Act,  and  filed  their  bill  to 
restrain  the  defendant  from  taking  proceedings  to 
assess  the  damage : — Held,  in  conformity  with  a 
decision  of  Lord  Truro,  which  was  opposed  to  a  de- 
cision of  Lord  Cottenham,  that  an  injunction  could 
not  be  maintained.  The  Sovih  Staffordshire  Rail. 
Co.  V.  Hall,  20  Law  J.  Rep.  (n.s.)  Chanc.  397;  1 
Sim,  N.S.  373. 
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A  harbour  improvement  company,  in  the  prosecu- 
tion of  their  works,  under  the  authority  of  a  special 
act  of  parliament,  obstructed  access  to  a  wharf  from 
the  place  of  business  of  M  H,  by  which  he  was  put 
to  expense  in  loading  and  unloading  ships.  M  H, 
claiming  compensation,  gave  a  notice  and  proceeded 
to  appoint  an  arbitrator,  under  the  68th  section  of 
the  8  Vict.  u.  18.  (the  Lands  Clauses  Consolidation 
Act,  1846).  Upon  a  bill  filed  by  the  company,  an 
injunction  was  granted  to  restrain  the  further  pro- 
ceedings of  M  H  until  he  established  his  right  at 
law,  but  on  appeal  the  same  was  dissolved.^  The 
Sutton  Harhow  Improvement  Co.  v.  HitcMns,  21 
Law  J.  Rep.  (n.s.)  Chanc.  73;  1  De  Gex,  M.  &  G. 
161;  20  Law  J.  Kep.  (n.s.)  Chanc.  489;  13  Beav. 
408. 

In  1845  a  landowner  received  under  an  arbitration 
compensation  for  the  land  and  "in  respect  of  damages 
which  might  be  sustained  by  reason  of  making  a 
railway  " : — Held,  that  he  was  not  precluded  from 
insisting  on  a  further  compensation  for  future  unfore- 
seen damages  subsequently  sustained.  The  Lanca- 
shire and  Yorkshire  Rail.  Co.  v.  Evans,  15  Beav. 
322. 

A  railway  act  passed  in  1844,  under  which  certain 
lands  were  taken.  Afterwards,  in  1845,  the  Lands 
Clauses  Act  passed,  and  in  1847  a  second  railway 
act  was  passed  extending  the  first : — Held,  that  the 
Lands  Clauses  Act  applied  to  the  whole  undertaking, 
became  consolidated  both  with  the  acts  of  1844  and 
1847,  and  that  the  owner  of  lands  taken  under  the 
first  act  of  1844  became  entitled  to  the  benefit  of  its 
provisions.    Ibid. 

There  is  no  equity  arising  from  the  provisions  of 
the  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  to  restrain  a  party  alleging  himself  to  be  "  in- 
juriously affected  "  from  recovering  compensation  by 
an  arbitration  or  a  jury  in  the  manner  thereby  pre- 
scribed, and  the  balance  of  authority  is  against  the 
principle  of  the  decision  of  Lord  Cottenham  in  the 
London  and  North-Western  Rail.  Co.  v.  Smith. 
Ibid. 

In  1848  a  landowner  gave  a  railway  company 
notice  for  a  jury  to  assess  damages,  which  he  alleged 
he  had  suffered.  In  1849  he  made  a  claim  for 
further  subsequent  damages,  and  in  1850  gave  notice 
for  an  arbitrator  to  assess  the  whole  damages: — 
Held,  that  this  was  not  irregular,  and  that  the  first 
notice  had  not  exhausted  all  the  statutory  powers. 
Ibid. 

Distinction  between  damages  done  by  a  railway 
for  which  compensation  may  be  obtained  under  the 
statutory  powers,  and  those  for  which  a  common 
action  at  law  is  the  proper  remedy.     Ibid. 

The  Vice  Chancellor  granted  an  ex  parte  injunc- 
tion on  the  application  of  a  railway  company, 
restraining  the  landowner  from  taking  proceedings 
luider  the  68th  section  for  settling  the  amount  of 
compensation  to  be  paid  to  him  by  the  company. 
His  Honour  subsequently  dissolved  the  injunction  at 
the  instance  of  the  defendant ;  in  the  meanwhile  the 
time  for  taking  proceedings  under  the  68th  section 
had  expired.  The  company,  who  had  not  raised  the 
question  before  the  Vice  Chancellor,  appealed  from 
the  order  dissolving  the  injunction,  on  the  ground 
that  it  ought  to  have  been  made  on  such  terms  as 
that  their  right  to  take  proceedings  under  the  68th 
section  miglit  not  be  affected  by  the  lapse  of  time. 


The  Lord  Chancellor  refused  the  application.  The 
South  Staffordshire  Rail.  Co.  v.  HaXl,  3  Mac.  & 
G.  353. 

The  words  "injuriously  affected"  in  the  6lith 
section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  comprehend  cases  of  damage  arising  from  the 
user  of  the  railway  as  well  as  of  the  damage  sus- 
tained in  the  construction  of  the  railway.  The 
London  amd  North-  Western  Sail.  Co.  v.  Bradley, 
3  Mac.  &  G.  336. 

Injunction  obtained  by  a  company  restraining  a 
landowner  from  taking  proceedings  under  the  act  in 
respect  of  such  damage,  dissolved.     Ibid. 

Where  there  is  an  original  equity  affecting  the 
claim  of  a  party  to  compensation  iinder  the  68tli 
section  of  the  Lands  Clauses  Consolidation  Act  in 
respect  of  lands  injuriously  affected,  the  statute  does 
not  create  such  an  equity;  but  where  there  is  an 
original  equity  affecting  the  claim,  the  statute  does 
not  take  it  away.  Duke  of  Norfolk  v.  Tennant,  9 
Hare,  745. 

Where,  therefore,,  an  agreement  for  such  compen- 
sation has  been  completed  and  carried  out,  and  the 
satisfaction  perfected,  there  is  no  ground  for  the  in- 
terference of  the  Court  arising  out  of  the  provisions 
of  the  statute;  but  when  the  defendant  has  received 
the  consideration  for  perfecting  the  satisfaction,  and 
refuses  to  perfect  it,  and  a  case  for  specific  perform- 
ance arises,  there  is  nothing  in  the  statute  to  exclude 
the  interposition  of  the  Court.     Ibid. 

The  Court  does  not  interfere  by  injunction  to 
restrain  parties  who  insist  that  their  property  has 
been  injuriously  affected  within  the  meaning  of  the 
68th  section  of  the  Lands  Clauses  Consolidation 
Act,  from  prosecuting  their  claim  under  the  act, 
upon  the  mere  ground  that  the  act  has  not  provided 
the  means  of  determining  the  preliminary  question, 
whether  the  property  has  been  injuriously  affected  or 
not.  But  whether  the  same  rule  applies  to  a  case  in 
which  there  are  several  grounds  of  claim,  some  of 
which  have  been  satisfied — guixre.     Ibid. 

(d)  Costs  of  the  Inqmry. 

The  defendants,  a  railway  company,  by  their 
works,  injuriously  affected  the  lands  of  the  plaintiff. 
They  offered  him  60/.  compensation.  A  jury,  sum- 
moned pursuant  to  the  provisions  of  the  statute 
8  &  9  Vict.  c.  18.  (the  Lands  Clauses  Consolidatiotv 
Act),  assessed  the  compensation  at  215-/.  : — Held, 
that  the  plaintiff  was  entitled  to  recover  in  an  action 
of  debt  against  the  company  the  costs  of  the  in- 
quiry as  well  as  the  amount  of  the  compensation ; 
tor  although  the  proceeding  was  under  section  68, 
which  makes  no  provision  as  to  the  costs  of  the 
inquiry,  yet  that  section,  by  reference,  embodies  into 
itself  section  51,  which  provides  for  giving  the 
claimant  the  costs  of  the  inquiry  where  the  jury 
assess  a  larger  sum  for  compensation  than  the  sum 
offered  by  the  promoters  of  the  undertaking.  The 
South-Easlem  Rail.  Co.  v.  Richardson,  21  Law  J. 
Rep.  (n.s.)  C.P.  122;  15  Com.  B.  Rep.  810. 

(E)  Entry  on  Lands. 

Before  Compensation. 

The   ascertaining   the  amount   of  compensation 

after  lands  have  been  entered  upon  and  taken  under 

section  85.  of  the  Lands  Clauses  Consolidation  Act 

is  no  exercise  of  a  compulsory  power  on  the  part 
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of  the  company.  Doe  A.  Armistead  v.  Ae  North  Staf- 
fordshire Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  249; 
16  Q.B.  Rep.  526. 

Section  68.  applies  to  the  case  of  lands  entered 
upon  and  used  under  section  85.  and  the  landowner 
is  in  such  case  bound  to  initiate  proceedings  for 
settling  the  compensation.     Ibid. 

Where  a  railway  company  have  complied  with 
the  provisions  of  section  85.  and  have  entered  upon 
and  taken  land  within  the  prescribed  period  for 
exercising  their  compulsory  powers,  their  continuance 
in  possession  after  the  prescribed,  period,  without 
having  the  compensation  assessed  and  the  land  con- 
veyed to  them,  is  not  unlawful,  and  an  ejectment 
cannot  be  maintained  against  them  under  such  cir- 
cumstances.    Ibid. 

A  was  the  owner  of  a  field,  the  whole  of  which 
was  contained  in  the  books  of  reference  of  a  railway 
company,  but  fifteen  perches  of  it  lay  beyond  the 
limits  of  deviation  laid  down  in  the  plans.  The 
company  served  a  notice  upon  A  requiring  part  of 
the  field  for  the  purpose  of  the  railway.  A  then 
gave  notice  to  the  company  that  if  they  took  part 
they  must  take  the  whole,  to  which  they  agreed.  A 
afterwards  receded  from  his  notice.  The  company 
then  entered  upon  the  whole  under  section  85.  of 
the  Lands  Clauses  Consolidation  Act : — Held,  that 
the  question,  whether  the  fifteen  perches  were  neces- 
sary for  the  works,  was  for  the  jury,  and  also  that  A 
having  required  the  company  to  take  the  whole 
could  not  object  that  their  entry  on  that  portion  was 
unlawful.     Ibid. 

The  expression  "deviation,"  in  8  Vict.  c,20.  s.  15, 
is  used  with  reference  to  the  medium  Jtlum  of  the 
railway  as  laid  down  in  the  parliamentary  plans. 
Ibid. 

A  railway  company  by  their  special  act  were  em- 
powered to  purchase  land,  and  enter  upon  and  use 
the  same  for  the  purposes  of  the  railway.  But  they 
were  not,  "except  by  the  consent  of  the  owner  or 
occupier,"  to  enter  upon  any  such  lands,  until  they 
should  have  paid,  or  deposited  in  the  Bank  of  Eng- 
land, the  purchase-money  or  compensation  agreed 
or  awarded  to  be  paid  for  all  interest  in  the  same. 
The  company,  with  the  consent  of  the  owner  (the 
plaintiff),  entered  in  1847  upon  certain  lands  re- 
quired for  the  purposes  of  the  railway  ;  the  amount 
of  compensation  having  been  by  an  agreement  be- 
tween them  referred  to  an  arbitrator,  who  in  1849 
awarded  a  certain  sum  as  compensation.  No  tender 
of  a  conveyance  nor  payment  of  the  sum  awarded 
had  been  made,  and  after  the  award,  a  demand  of 
possession  was  served  upon  the  company: — Held, 
that  an  action  of  ejectment  could  not  be  maintained 
against  the  company;  the  plaintiff's  only  right  being 
to  enforce  the  payment  of  compensation  under  the 
award.  Doe  d.  Bvdson  v.  the  Leeds  wnd  Bradford 
RaU.  Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  486;  16  Q.B. 
Kep.  796. 

(F)  Application  of  Compensation. 

(a)  In  Discharge  of  Incumbrances. 

Under  an  inclosure  act  some  lands  were  allotted 
to  a  rector,  who  had  a  power  of  selling  to  pay  the 
expenses.  Under  a  railway  act  compensation  was 
made  in  respect  of  other  lands  of  the  rectory  and 
paid  into  court.    The  Court  sanctioned  the  applica- 


tion of  the  money  in  court  to  the  payment  of  the  ex- 
penses of  the  inclosure.  In  re  the  Oxford,  Worcester, 
&c.  Rail.  Co.,  ex  parte  l/ockwood,  14  Beav.  158. 

(5)  Pu/rchase  of  other  Lands. 

A  railway  company  took  some  settled  land  and 
paid  the  purchase-money  into  court.  A  reference  to 
the  Master,  on  the  petition  of  the  tenant  for  life,  to 
inquire  as  to  the  propriety  of  a  proposed  purchase 
of  land  to  be  settled  to  the  same  uses  and  the  title 
to  it,  and  a  direction  that,  if  he  should  approve  of 
the  purchase  and  title,  he  should  settle  the  convey- 
ance, and  that  the  money  should  be  paid  to  the 
vendors,  were  comprised '  in  one  order.  Hx  parte 
MethereU,  in  re  the  South  Devon  Sail.  Co.,  20  Law 
J.  Rep.  (n.s.)  Ctiano.  629. 

Lands  had  been  settled  on  A  for  life,  with  re- 
mainders over.  A  railway  company  took  part  of  the 
lands  and  the  money  was  paid  into  court.  An 
eligible  property  being  found  for  the  re-investment 
of  part  of  the  money,  the  tenant  for  life  petitioned 
for  the  payment  of  so  much  out  of  court  for  that 
purpose :  —  Held,  that  the  petition  need  not  be 
served  on  the  parties  entitled  in  remainder,  but  the 
order  could  be  made  on  the  petition  of  the  tenant  for 
life  alone.  Ex  parte  Staples,  im,  re  Brown,  and  In 
re  the  Oxford,  Bhtchley  Junction  and  BucMngliam- 
shire  Bail.  Oo.'s  Acts,  21  Law  J.  Rep.  (n.s.)  Chanc. 
251 ;  1  De  Gex,  M.  &  G.  294. 

Land  belonging  to  a  vicarage  was  taken  by  a  rail- 
way company,  and  the  purchase-money  paid  into 
court  to  the  account  of  the  vicar.  On  a  petition  by 
the  vicar,  stating  an  agreement  to  purchase  land 
particularly  mentioned  in  the  agreement,  and  that 
the  title  had  been  approved  of  by  a  barrister,  and 
that  the  title  deeds  had  been  examined  and  found 
correct ;  and  praying  for  a  conveyance  and  payment 
of  the  money  out  of  court,  without  a  reference  to  the 
Master — the  Court  made  the  order.  Ex  parte  the 
Vicar  of  East  Dereham,  21  Law  J.  Rep.  (n.s.) 
Chanc.  677. 

When  a  petitioner  prays  for  investment  in  lands, 
the  Court,  on  being  sati86ed  that  the  investment  is 
eligible,  will  order  the  petition  to  stand  over  for  the 
opinion  on  the  title  of  such  of  the  conveyancing 
counsel  of  the  Court  as  the  petitioner  may  select, 
and  on  the  return  of  such  opinion  to  the  Court  an 
order  will  be  made  on  the  petition.  In  re  Cad- 
dick,  22  Law  J.  Rep.  (n.s.)  Chanc.  10;  9  Hare, 
App.  ix. 

Upon  applying  for  the  re-investment  of  purchase- 
money,  the  Court,  in  the  first  instance,  will  only  ap- 
prove of  the  purchase,  the  value,  and  the  intended 
investment,  and  postpone  any  further  order  until 
after  the  opinion  of  one  of  the  conveyancing  counsel 
of  the  court  has  been  obtained  on  the  title,  and  an 
affidavit  made  verifying  the  title  ;  but  it  will  not 
make  the  reference  to  any  particular  counsel.  In  re 
Mwrtim,  22  Law  J.  Rep.  (n.s.)  Chanc.  248. 

Freehold  and  copyhold  hereditaments  were  taken 
by  a  railway  company,  and  the  money  paid  into 
court : — Held,  that  the  money  could  not  be  re-in- 
vested in  leasehold  property.  Ex  parte  Macaulay, 
in  re  the  Lancashire  and  Yorkshire  Bail.  Co.,  28 
Law  J.  Rep.  (n.b.)  Chanc.  815. 

Money  paid  into  court  by  the  Liverpool  dock 
trustees,  in  respect  of  leaseholds  for  years,  taken  by 
them  under  the  powers  of  their  act  of  parliament, 
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ordered  to  be  re-invested  in  the  purchase  of  copy- 
hiilds  of  inheritance.  In  re  Liverpool  Dock  Acta,  1 
Sim.  N.S.  20-2. 

An  order  for  the  settlement  of  the  conveyance 
and  for  the  payment  of  the  purchase-money  out  of 
court,  on  the  re-investment  of  monies  of  incapaci- 
tated persons,  &c.  In  re  Caddich's  ScUlement,  9 
Hare,  App.  Ixxxv. 

Eifect  of  a  contract  for  the  purchase  of  lands  for 
the  re-investment  of  trust  monies  being  made  with- 
out reference  to  the  fund  proposed  to  be  thereby  re- 
invested.   Ibid. 

(c)  WJiere  Zand  is  in  Lease. 

A,  by  his  will,  bequeathed  a  leasehold  estate,  de- 
terminable on  his  own  life  and  that  of  another  per- 
son, to  trustees,  upon  trust  for  B  for  life,  with 
remainders  over,  and  directed  that  his  trustees 
should  renew  the  lease  by  substituting  another  life 
for  his  own.  A  railway  company  took  part  of  the 
estate,  and  the  purchase-money  was  paid  into  court 
and  invested,  and  the  dividends  were  ordered  to  be 
paid  to  B.  The  trustees  did  not  renew  the  lease. 
The  other  life  dropped : — Held,  that  B  was  entitled 
to  the  principal  of  the  stock  in  court.  In  re  Beam,- 
foy's  Trmls,  22  Law  J.  Rep.  (n.s.)  Chanc.  430; 
1  Sm.  &  G.  20. 

Where  land  belonging  to  a  dean  and  chapter,  but 
subject  to  a  lease,  was  purchased  by  a  railway  com- 
pany, and  the  money  paid  into  court,  it  was  held, 
that  the  deau  and  chapter  were  only  entitled,  during 
the  continuance  of  the  lease,  to  so  much  of  the  divi- 
dends of  the  purchase-money  as  would  equal  the 
amount  of  rent,  and  the  rest  of  the  dividends  were 
to  be  accumulated  till  the  expiration  of  the  lease. 
Ex  parte  the  Dean  amd  Chapter  of  Christchurch, 
23  Law  J.  Rep.  (n.s.)  Chanc.  149. 

Church  lands  vested  in  a  precentor  by  virtue  of 
his  ofhce  were  in  lease  for  terms  of  years,  perpetually 
renewable  every  fourteen  years  upon  payment  of  a 
fine.  The  lands  were  purchased  under  an  act  of 
parliament,  and  the  purchase-money  for  the  interest 
of  the  precentor  and  his  successors  was  paid  into 
court  and  invested,  and  a  sum  equal  to  the  rent  of 
the  premises  was  regularly  paid  to  the  precentor  out 
of  the  dividends  by  order  of  the  Court,  the  residue  of 
the  dividends  being  directed  to  accumulate  for  the 
benefit  of  the  Ecclesiastical  Commissioners,  in  whom 
the  estates  and  property  attached  to  the  precentor- 
ship  would,  on  the  present  precentor  ceasing  to  hold 
his  office,  become  vested  by  act  of  parliament.  The 
time  having  arrived  when,  if  the  property  had  not 
been  sold,  some  of  the  leases  would  have  been 
renewable, — Held,  that  the  precentor  was  entitled 
to  be  paid,  out  of  the  fund  in  court,  a  sum  of  money 
as  an  equivalent  for  the  fine  which  he  would  have 
received  on  renewal;  and  it  was  referred  to  cham- 
bers to  ascertain  the  amount  to  be  paid.  Ex  parte 
the  Precentor  of  St.  Paul's,  24  Law  J.  Rep.  (n.s.) 
Chanc.  395;  1  Kay  &  J.  538. 

The  Bishop  of  Winchester,  the  lessor  of  lands  of 
the  see  demised  for  lives  and  years,  held  not  to  be 
entitled  to  any  portion  of  the  purchase-money,  and 
compensation  for  damage  and  severance,  paid  into 
court  in  respect  of  lands  comprised  in  the  demise, 
and  taken  by  a  railway  company,  or  to  the  dividends 
of  biiih  money  when  invested,  on  the  gtouud  of  the 
diminution  of  tlio   tine   which  would   be  payable, 


until  the  lease  should  become  renewable.     Ex  parte 
the  Bishop  of  Wimchesier,  10  Hare,  137. 

A  testator  devises  real  estate  subject  to  a  lease  for 
a  term  of  years  at  25/.  10s.  rent  to  A  for  life,  re- 
mainder to  B.  A  railway  company  purchases  the 
interest  of  A  and  B,  subject  to  the  lease,  for  1,700/., 
which  is  invested.  The  lease  was  granted  at  the  said 
rent  (less  than  a  rack  rent)  in  consideration  of  a 
covenant  to  expend  money,  600/.,  on  the  estate 
during  twenty  years; — Held,  that  the  tenant  for  life 
was  entitled  to  the  whole  of  the  dividends  of  the 
purchase-money.  In  re  Steward's  Estate,  1  Drew. 
636. 

{d)  Payment  of  Small  Swms  to  Parties. 

Where  money  has  been  paid  into  court  in  respect 
of  lands  taken  by  a  company  from  persons  under 
disability,  and,  with  the  exception  of  a  small  surplus, 
has  been  afterwards  laid  out  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses,  if  such  surplus  is 
under  20/.,  the  Court  will  allow  it  to  be  paid  to  the 
tenant  for  life,  but  not  otherwise.  In  re  Bateman's 
Estate,  21  Law  J.  Rep.  (h.s.)  Chanc.  691. 

(c)  Investment  of  Compensation, 

A  part  of  some  lands  which  had  been  vested  in 
trustees  under  the  Municipsil  Corporations  Act,  was 
taken  by  a  railway  company,  and  the  purchase- 
money  was  paid  into  court.  Order  made  for  the 
investment  in  consols,  and  the  payment  of  the  divi- 
dends to  any  two  of  the  trustees  for  the  time  being. 
In  re  Collins's  Chanty  and  the  London  and  Bir- 
mingham Railway  Act,  20  Law  J.  Rep.  (N.s.)  Chanc. 
168. 

Order  made  on  a  petition  by  a  rector  for  the  in- 
vestment of  the  money  arising  from  the  sale  to  a 
railway  company  of  a  part  of  the  rectory  lands. 
Pending  the  proceedings  in  the  Master's  office  the 
rector  died.  The  new  rector  consenting  that  the 
proceedings  should  go  on,  no  supplemental  order 
necessary — semble.  Ex  parte  the  Rector  of  Lea,  21 
Law  J.  Rep.  (w.s.)  Chanc.  776. 

By  agreement  in  1847,  a  railway  company  took 
possession  of  certain  lauds  required  for  their  under- 
taking, and  stipulated  to  pay  the  price  awarded  by 
arbitration  to  the  owner,  or  into  the  Court  of  Chan- 
cery, and  interest  in  the  mean  time,  from  the 
delivery  of  his  abstract  until  the  day  on  which  the 
purchase  should  be  completed.  In  1849  the  com- 
pany paid  the  purchase-money  into  the  Bank  of 
England,  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  and  received  from  the  solicitors 
of  the  vendor  an  account  for  interest  up  to  that  time. 
This  account  was  mislaid,  and  another  account  was, 
in  1851,  sent  to  the  company  at  their  request,  in 
which  the  interest  was  brought  down  to  the  latter 
period.  No  application  had  been  made  by  the 
vendor  for  the  investment  of  the  money  paid  in  by 
the  company : — Held,  on  special  case  between  the 
vendor  and  the  company,  that  the  interest  ceased  to 
run  from  the  time  of  payment  of  the  piu-chase- 
money  into  the  Bank  of  England.  Lewis  v.  the 
SoMh  Wales  Bail.  Co.,  22  Law  J.  Rep.  (n.s.)  Chanc. 
209;  10  Hare,  113. 

The  Court,  considering  there  had  been  great  delay 
on  the  part  of  the  company  in  paying  the  purchase- 
money,  gave  them  no  costs  of  the  application.  Ibid. 

It  is  not  imperative  on  the  Court  to  require  from 
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a  tenant  for  life  an  affidavit  of  conclusive  title  to  the 
dividends  of  a  fiind  paid  into  court  under  the  Lands 
Clauses  Consolidation  Act.  In  re  the  Baroness 
Braye,  22  Law  J.  Rep.  (N.s.).Chanc.  286;  9  Hare, 
App,  vii. 

Upon  a  petition  by  a  tenant  for  life  for  the  invest- 
ment of  money  paid  into  court  by  a  railway  company 
on  taking  certain  land  under  the  Lands  Clauses  Con- 
solidation Act,  it  was  held,  that  the  old  form  must  be 
continued — of  investing  the  money,  after  deducting 
brokerage,  which  would  be  paid  by  the  company, 
together  with  the  other  costs,  to  the  tenant  for  life; 
and  that  an  order  could  not  be  made  for  investing 
the  whole  amount  of  the  purchase-money  in  the  first 
instance.  Ex  parte  Sarlorough,  23  Law  J.  Rep. 
(U.S.)  Chanc.  260. 

Money  paid  into  court  by  a  railway  company  for 
land  taken  under  the  Lands  Clauses  Consolidation 
Act  from  a  person  who  was  in  a  state  of  mental 
imbecility,  and  who  continued  in  that  state  until  his 
death,  but  was  not  the  subject  of  a  commission  of 
lunacy,  ordered,  after  his  death  not  to  be  reinvested 
in  or  considered  as  land,  hut  to  be  paid  to  his  exe- 
cutors. In  re  the  East  Lincolnshire  Railway  Act, 
ex  parte  Flamant,  1  Sim.  N.S.  260. 

Where  compensation  money  was  paid  into  court 
by  a  railway  company  on  an  agreement  with  tenant 
for  life  for  purchase  of  the  fee  simple,  but  on  investi- 
gating the  title,  part  of  the  land  was  found  to  be 
copyhold  with  a  defective  title  as  to  one  undivided 
moiety,  the  Court  ordered  an  apportionment  of  the 
money  so  as  to  carry  over  the  amount  representing 
the  price  of  that  part  of  the  land  to  which  a  good 
title  was  made,  and  the  dividends  to  be  paid  to  the 
tenant  for  life,  but  the  capital  not  to  be  paid  out 
without  notice  to  the  company.  In  re  PerTcs's  Estate, 
1  Sm.  &  G.  545. 

A  railway  company  gave  the  usual  notice  to  a 
tenant  for  life  of  settled  estates,  that  they  required  a 
portion  of  the  estates  for  their  line,  and  afterwards 
made  an  offer  for  the  fee  simple.  The  solicitors  of 
the  tenant  for  life  accepted  the  offer,  stipulating  that 
interest  at  5/.  per  cent,  should  be  paid  from  the  time 
of  the  company  taking  possession,  and  proposing,  as 
the  title  was  well  known,  that  the  company  should  be 
satisfied  without  the  production  of  the  deeds;  to  this 
the  company  objected,  and  proposed  to  pay  the 
money  into  a  banker's  in  the  names  of  the  respective 
solicitors  pending  the  investigation  of  the  title.  The 
tenant  for  life's  solicitor  thereupon  suggested  that  as 
the  money  must  be  paid  into  court,  it  had  better  be 
paid  at  once.  The  company  thereupon  paid  the 
money  into  court  to  the  account  of  the  Railway  Act 
only,  and  communicated  to  the  tenant  for  life's  soli- 
citor, that  they  had  paid  the  money  into  court  under 
the  69th  section  of  the  Lands  Clauses  Consolidation 
Act.  The  solicitor  for  the  tenant  for  life  thereupon 
reminded  them  that  interest  at  51.  per  cent,  would 
continue  to  be  payable  till  the  purchase  was  com- 
pleted. To  this  the  company's  solicitor  returned  no 
answer,  and  although  several  other  communications 
passed  between  the  solicitors  respecting  the  purchase, 
the  company's  solicitor  did  not  till  a  year  afterwards 
express  any  objection  to  the  payment  of  interest. 
The  money  remained  uninvested  during  the  whole 
of  that  period : — Held,  that  the  compnny  had  ac- 
quiesced in  the  vendor's  view  of  the  case,  and  were 
bound  to  pay  interest  up  to  the  investment.     Ex 


parte  the  Earl  of  Hardwicke,  in  re  the  Royston  amd 
Hitchin  Rail.  Oo.'s  Act,  1846,  1  De  Gex,  M.  &  G. 
297. 

(/)  Costs  of  Deposit  and  Investment  of  Com,' 
pensation. 

The  L.  and  B.  Railway  Company,  under  their  act 
(1833),  purchased  land  of  Eton  College,  and  in  May 
1 846  paid  the  purchase-money  into  court.  That  act 
authorized  the  intermediate  investment  of  such  money 
in  the  funds,  but  was  silent  as  to  the  costs  of  such 
investment.  By  the  8  &  9  Vict.  c.  cciv,  the  L.  and 
B.  Railway  Company,  and  certain  other  companies, 
were  consolidated  and  incorporated  together  under 
the  style  of  the  L.  and  N".  W.  Railway  Company. 
By  the  first  section,  the  existing  acts  of  the  several 
companies  were  repealed,  and  the  companies  dis- 
solved: with  a  proviso  that  such  repeal  should  not 
annul  any  purchase,  &c.  made  thereunder;  and  by 
section  10,  where  any  sum  of  money  had  been  paid 
into  the  Bank  on  account  of  the  purchase  of  land  by 
any  of  the  dissolved  companies,  the  same  was  to  be 
disposed  of  pursuant  to  the  act  under  which  it  had 
been  paid  in;  and  all  the  provisions  of  the  repealed 
act,  in  relation  thereto,  were,  for  the  purposes  of  this 
act,  to  remain  in  full  force,  &c.;  and  by  section  11. 
the  Lands  Clauses  Consolidation  Act,  1845,  was  in- 
corporated with  this  act.  The  80th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  provided, 
that  in  the  case  of  monies  paid  into  the  Bank  under 
that  or  the  special  act  (the  word  "special"  being 
interpreted  by  section  2.  as  an  act  to  be  afterwards 
passed),  the  costs  of  and  incident  to  an  intermediate 
investment  in  the  funds  should  be  borne  by  the  com- 
pany. Upon  the  petition  of  Eton  College  in  1849. 
for  an  investment  of  the  purchase-money  in  the 
funds,  it  was  held,  that  the  L.  and  N.  W.  Railway 
Company  were  liable  to  pay  to  the  petitioners  the 
costs  of  such  intermediate  investment  in  the  terms  of 
the  80th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845.  In  re  the  London  amd  Birmingham, 
BaMway  Company's  Act (li'SS),  and  In  re  the  Lon- 
don amd  North- Western  Railway  Company's  Act 
{18iQ),expa/rteEton  College,  20  Law  J.  Rep.  (n.s.) 
Chanc.  1. 

Where  the  words  of  a  railway  company's  act  are 
capable  of  two  interpretations,  but  the  general  intent 
of  the  legislature  is  complete  indemnification  to  the 
party  whose  land  is  taken  by  the  company,  the  Court 
will  incline  to  that  construction  of  the  words  which 
will  make  them  consistent  with  the  general  intent. 
Ibid. 

Part  of  a  lunatic's  real  estate  was  taken  by  a  rail- 
way company: — Held,  that  the  costs  of  the  attend- 
ance of  the  heir-at-law,  upon  a  reference  to  the 
Master,  ought  to  be  borne  by  the  company.  Iri  re 
Walker,  a  Iwnatic,  and_7m  re  the  Manchester  and 
Leeds  Bail.-  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc.  474. 

By  a  railway  act  a  company  was  empowered  to 
take  lands  belonging  to  a  vicarage,  and  it  was  declared 
that  the  purchase-money  should  be  paid  into  court, 
and  that,  on  a  petition  by  the  vicar  and  patron,  and 
with  the  consent  of  the  ordinary  of  the  diocese,  it 
might  be  laid  out  in  the  purchase  of  other  lands. ,  A 
purchase  was  made  accordingly: — Held,  that  the 
Bishop  was  entitled  to  be  paid  by  the  company,  not 
only  the  costs  of  his  attendance  in  the  Master's 
office,  but  also  of  his  appearances  on  the  petitions  to 
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the  Court  for  a  reference  and  confirmation  of  the 
]vraster*a  reports.  Ex  f  arte  the  Vicar  of  Creech  St. 
Michael,  21  Law  J.  Rep.  (n.s.)  Chanc.  677. 

One  of  several  persons  entitled  to  a  fund,  which 
had  been  paid  into  court  by  a  railway  company  upon 
the  purchase  of  land,  petitioned  that  his  share  might 
he  transferred  to  the  credit  of  a  cause  instituted  for 
the  administration  of  the  estate.  The  petition  was 
served  upon  the  other  persons  entitled  to  equal  shares 
with  the  petitioner: — Held,  that  the  Court  had  juris- 
diction under  the  Lands  Clauses  Consolidation  Act 
to  direct  the  company  to  pay  costs  in  respect  of  a 
transfer  from  one  fund  to  another ;  but  that,  as  all 
the  persons  entitled  to  this  fund  might  have  been 
joined  in  the  same  petition,  the  company  were  not 
bound  to  pay  any  costs  besides  those  of  the  petitioner 
and  trustees.  The  costs  of  the  other  persons  served 
to  be  costs  in  the  cause.  Melling  v.  Jlird,  22  Law 
J.  Rep.  (if.a.)  Chanc.  599. 

Under  the  Lands  Clauses  Consolidation  Act  a 
railway  company,  which  has  taken  possession  of  lands 
and  paid  the  purchase-money  into  the  bank,  ia 
bound  to  pay  all  the  costs  of  a  re-investment  in  the 
purchase  of  other  lands,  the  subject-matter  of  a  suit, 
although  the  fact  of  such  lands  being  in  litigation 
may  occasion  the  necessity  of  two  petitions.  Carp- 
mad  V.  Proffitt,  23  Law  J.  Rep.  (n.s.)  Chanc.  165. 

A  part  of  some  settled  lands  was  taken  by  a  rail- 
way company, under  the  disability  clause  in  the  Lands 
Clauses  Consolidation  Act;  and  an  order  was  made 
for  the  investment  of  the  purchaje-money  in  the  re- 
demption of  the  land-tax  affecting  other  lands  settled 
to  the  same  uses: — Held,  that  the  Court  had  autho- 
rity, under  the  act,  to  direct  the  company  to  pay  the 
costs  of  such  investment.  Ex  parte  Seddoes,  in  re 
Shrewslv/ry  and  Hereford  Act,  1846,  24  Law  J. 
Rep.  (n.s.)  Chanc.  175;  2  Sm.  &  G.  466. 

The  purchase-money  for  settled  lands  taken  by  a 
railway  was  paid  into  court,  and  after  a  contract  had 
been  entered  into  for  laying  it  out  in  land,  a  petition 
was  presented  for  its  temporary  investment  in  the 
funds: — Held,  that  the  proceeding  was  not  vexatious, 
and  that  the  company  ought  to  pay  the  costs.  In 
re  the  Liverpool,  <t-c.  kail.  Co.,  17  Beav.  392. 

The  application  of  the  purchase- money  of  land 
taken  by  a  railway  company  to  the  redemption  of 
hand  tax  is  a  re- investment  within  the  Lands  Clauses 
Consolidation  Act,  and  the  costs  of  it  are  chargeable 
on  the  company  under  the  8Gth  section.  The  land 
being  part  of  a  charity  estate,  the  petition  must  be 
sanctioned  by  the  Charity  Commissioners'"  certificate, 
and  must  be  entitled  in  the  matter  of  the  statute  of 
52  Geo.  3.  c.  101,  must  have  the  fiat  of  the  Attorney 
General,  and  must  be  signed  by  two  individual  peti- 
tioners, and  not  by  a  corporation  and  an  individual. 
In  re  the  London,  Brighton  and  South  Coast  Sail. 
Co.,  18  Beav.  608. 

A  petition  by  a  tenant  for  life  of  a  fund  paid  into 
court  by  a  railway  company,  praying  for  the  invest- 
ment of  the  fund  and  payment  of  the  dividends  to  the 
petitioners,  certain  persons  entitled  to  a  charge  on 
the  real  estates  in  respect  of  which  the  fund  was 
paid  being  served  with  a  petition  and  appearing,  the 
Court  refused  to  direct  the  railway  companv  to  pay 
their  costs.  In  re  the  Settled  Estates  of  Webster,  2 
Sm.  &  G.  App.  vi. 

Lands  being  taken  from  a  corporation  by  a  rail  way 
company,  the  company  paid  the  price  into  court. 


The  corporation  asked  that  the  amount,  with  other 
monies  to  be  supplied  by  them,  might  be  laid  out  in 
a  specified  purchase : — Held,  that  the  order  should 
direct  the  payment  of  costs  according  to  the  Lands 
Clauses  Consolidation  Act ;  and  that  it  should  pro- 
vide that  the  corporation  should  pay  all  extra  costs, 
by  reason  of  the  extra  amount  to  be  invested .  In 
re  the  Southampton  and  Dorchester  Rail.  Co.,  ex 
parte  King's  College,  Cambridge,  5  De  Gex  &.  Sm. 
621. 

A  railway  company  took  land  belonging  to  a  de- 
visee for  life,  with  reversion  to  the  testator's  heirs, 
and  paid  the  purchase-money  into  court: — Held, 
that  they  must  pay  the  costs  of  two  petitions  Jjy  two 
co-heirs,  who  claimed  the  fund  on  the  death  of  the 
tenant  for  life,  and  also  the  costs  of  investigating  the 
title  of  other  persons  who  claimed  to  be  heirs,  in  an- 
swer to  the  advertisements  issued  by  order  of  the 
Court,  except  such  costs  as  were  occasioned  by  affi- 
davits of  the  petitioners  in  opposition  to  such  claims, 
which  were  "occasioned  by  adverse  litigation,"  within 
sect.  80.  of  the  Lands  Clauses  Act.  In  re  Spooner's 
Estate,  1  Kay  &  J.  220. 

Costs  incurred  before  the  conveyancing  counsel  are 
provided  for  by  ss.  82.  and  83,  and  being  liable  to 
taxation,  a  proper  bill  of  them  should  be  delivered  to 
the  company.     Ibid. 

Upon  a  petition  for  the  reinvestment  in  land  of 
money  paid  into  court  under  the  Lands  Clauses  Ac^t, 
and  invested  in  stock,  and  for  payment  to  the  peti- 
tioner, the  tenant  for  life  of  the  lands  taken  by  the 
company,  of  the  dividends  of  the  fund  in  court,  the 
company  must  pay  the  costs  of  the  incumbrancers 
on  the  interest  of  the  petitioner,  who  have  been 
served  at  their  suggestion,  and  appear  but  do  not 
oppose,  and  who  have  never  made  any  claim  upon 
the  company  or  the  fund  in  court,  such  costs  not 
coming  within  the  exception  of  costs  of  adverse  liti- 
gation in  the  80th  section  of  the  statute.  In  re  Svm- 
gerford's  Trusts,  1  Kay  &  J.  413.  ' 

Semble — such  incumbrancers  need  not  have  been 
served  at  all.     Ibid. 

The  Court  will  order  the  dividends  of  such  a  fund 
to  be  paid  to  the  tenant  for  life  before  conveyance, 
where  the  company  are  in  possession  of  the  land. 
Ibid. 

(G)  CONVETAKCE  OP  COPTHOLD  LANDS. 

The  South  Wales  Railway  Company  took  some 
land,  part  of  a  copyhold  estate,  which  was  vested  in 
a  trustee,  who  died  leaving  an  infiint  heir.  The 
company  having  required  a  surrender  of  the  lands  to 
be  made  to  them,  the  parties  beneficially  entitled  to 
the  estate  presented  their  petition  under  the  11  Geo.4. 
&  1  Will.  4.  c.  60,  and  obtained  an  order  that  a 
party  should,  in  the  place  of  the  infant,  surrender 
the  whole  estate  to  a  new  trustee,  who  surrendered 
to  the  company  the  land  taken  by  them  for  the  pur- 
pose of  their  undertaking.  Upon  a  petition  by  the 
railway  company,  objecting  to  the  payment  of  the 

costs  of  and  incident  to  this  petition, Held,  that 

the  Taxing  Master  was  wrong  in  allowing,  as  against 
the  company,  the  costs  of  procuring  a  new  trustee 
and  tenant.  In  re  the  South  Wales  Sail.  Co.,  20 
Law  J.  Rep.  (h.s.)  Chanc.  534;  14  Beav.  418. 
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LAND-TAX. 

(\)  What  Property  mat  be  assessed  to  the 
Land-Tax. 

(B)  Mode  of  assessing  Parishes  asd  Places 

WITHIN  Divisions. 

(C)  Redemption  oe. 


(A)  What  Psopeety  mat  be  assessed  to  the 
Land-Tax. 

A  water  company  which  has  laid  pipes  in  a  land- 
tax  division  under  a  statutory  power  in  that  behalf, 
'but  which  is  the  owner  of  no  land  within  the  division, 
is  not  assessable  there  to  the  land-tax;  the  right  in 
question  being  in  the  nature  of  an  easement,  and 
not  "land"  or  "hereditament."  The  Chelsea  Wa- 
.terworlcs  Co.  v.  Sowley,  20  Law  J.  Eep.  (h.s.)  Q.B. 
S20;  17  <a.B.  Rep.  368. 

The  38  Geo.  3.  c.  S.  for  granting  a  land-tax  for 
1798  enacts  that  all  personal  estate,  except  &c. 
should  be  charged  with  is.  in  the  pound;  and  all 
manors,  messuages,  lands,  tenements,  &c.,  tolls,  &c., 
and  all  hereditaments  of  what  nature  and  kind  soever 
"they  be,  situate,  lying  and  beu^,happening  or  a/rising, 
should  be  charged  to  the  land-tax.  By  the  38  Geo.  3. 
c.  60.  for  making  the  land-tax  perpetual,  it  was  en- 
acted, that  the  sums  charged  by  the  38  Geo.  3.  c.  5. 
in  respect  to  the  manors,  lands,  terumeaits  and  here- 
•ditamenis  in  the  said  act  mentioned  should  be  raised 
for  ever.  The  act  incorporating  the  Vauxhall  Bridge 
Company  authorized  them  to  take  tolls,  and  enacted 
that  the  shares  of  the  proprietors  should  be  personal 
-estate,  and  not  in  the  nature  of  real  property: — 
Held,  that  the  company  were  liable  under  the 
38  Geo.  3.  c.  60.  to  be  rated  to  the  land-tax  in  respect 
■of  their  toils.  The  VauxhcM  Bridge  Co.  v.  Sawyer, 
20  Law  J.  Rep.  (n.s.)  Exch.  304;  6  Exch.  Rep. 
.504. 

The  Charing  Cross  Bridge  Company  were  incor- 
porated by  act  of  parliament,  and  were  authorized 
to  build  a  bridge  across  the  Thames  and  make  ap- 
proaches to  it  and  take  tolls  from  foot  passengers 
;pa8sing  over  the  bridge.  By  the  act,  half  the  bridge 
was  to  be  in  the  parish  of  St.  Martin-in-the-Fields, 
in  the  county  of  Middlesex,  the  other  half  in  the 
parish  of  Lambeth,  in  the  county  of  Surrey.  Under 
the  provisions  of  the  act,  the  Hungerford  Market 
Company  had,  by  deed,  granted  to  the  bridge  com- 
pany for  ninety-nine  years,  leave  and  licence  to  con- 
struct on  the  wharf  on  the  river  side  of  Hungerford 
Market,  in  the  pari^  of  St.  Martin-in-the- Fields, 
such  piers  and  toll-houses  as  might  be  necessary  for 
the  support  and  use  of  the  bridge,  and-also  a  ri^t  of 
way  over  Hungerford  Market  for  foot  passengers  to 
and  from  the  bridge.  A  pier  and  toll-house  at  the 
Middlesex  end  of  the  bridge  were  built  by  the  bridge 
.company  under  this  deed  on  the  market  company's 
land,  the  land-tax  on  which  had  been  previously 
redeemed.  Another  toll-house  was  placed  on  the 
bridge  on  a  pier  erected  in  the  bed  of  the  river,  and 
tfills  were  received  at  this  latter  toll-house  in  respect 
of  passengers  landing  on  the  bridge  from  steamboats : 
— Held,;in  error,  affirming  the  judgment  below,  that 
the  tolls  received  by  the  bridge  company  from  pas- 
sengers were  not  merely  a  profit  derived  from  a  bene- 
ficial occupation  of  the  land,  but  that  the  right  to 
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them  was  a  separate  and  distinct  franchise,  and 
assessable  as  such  to  the  land-tax  under  the  statute 
38  Geo.  3.  e.  5.  s.  4,  and  was  not  affected  by  the 
circumstance  that  the  land-tax  on  the  land  on  which 
one  of  the  termini  was  built  had  been  redeemed. 
The  Charing  Cross  Bridge  Co.  v.  Mitchell  (in  error), 
24  Law  J.  Rep.  (n  s.)  Q,.B.  249;  4  E.  &  B.  549. 

(B)  Mode  of  assessing  Parishes  and  Places 
within  Divisions. 

Although  the  assessments  of  the  land-tax  on 
counties  are  fixed  and  perpetual,  the  Commissioners 
are  bound  to  assess  the  amount-  charged  upon  each 
land-tax  division  of  the  county  by  an  equal  pound 
rate  upon  all  the  parishes,  &c.  within  the  division 
with  reference  to  the  existing  value  of  property 
throughout  the  division.  But  a  mandamus  will  not 
lie  to  the  Land-Tax  Commissioners  to  assess  the 
proportion  of  land-tax  charged  on  a  division  of  a 
county  equally  upon  every  parish  and  place  within 
the  division.  Bx  parte  Pym,  in  re  the  Lamd-Tax 
Commissioners,  20  Law  J.  Rep.  (n.s.)  Q.B.  211; 
16  Q.B.  Rep.  381. 

The  duty  of  the  Land-tax  Commissioners  in 
causing  the  several  districts  within  their  respective 
divisions  to  be  assessed  to  the  land-tax  is  regulated, 
not  by  the  38  Geo.  3.  c.  5,  bat  by  the  38  Geo.  S. 
c.  66,  re-enacted  by  the  42  Geo.  3.  c.  116.  Eegina 
V.  the  Commissioners  of  LcmdTax  for  the  Tower 
Division,  22  Law  J.  Rep.  (h.s.)  Q,B.  386;  2  E.  & 
B.  694. 

These  latter  statutes  create  a  fixed  quota  to  be 
raised  from  the  land  in  each  district  (parish  or  place) 
within  the  division,  subject  to  redemption,  such 
fixed  quota  being  that  which  was  laid  upon  the  land 
in  the  district  in  the  assessment  for  1798,  under  the 
38  Geo.  a.  c.  5.     Ibid. 

(C)  Redemption  of. 

The  representatives  of  a  deceased  incumbent  of  a 
rectory  who  has,  out  of  his  own  estate,  redeemed 
the  land-tax  prior  to  1799,  are  entitled  to  recover, 
from  the  succeeding  incumbent,  the  interest  of  the 
purchase-money,  at  the  rate  of  3?.  per  cent,  on  such 
purchase- money  : — Semile — that  the  Court  of  Chan- 
cery would  not  interfere  to  enforce  the  charge  on 
the  benefice  as  to  the  principal  stock.  Kilderiee  v. 
Ambrose,  24 Law  J.  Eep.  (n.s.)  Exch.  49;  10  Exch. 
Rep.  464. 

The  guardian  of  an  infant  tenant  in  tail  redeemed 
the  land-tax  on  the  estate,  but  made  no  declaration 
in  pursuance  Of  the  38  Geo.  3.  c.  60.  so  as  to  make 
the  land-tax  a  charge  on  the  inheritance.  In  a  suit 
by  the  guardian,  who  was  also  administrator  of  the 
infant  tenant  in  tail,  it  was  declared  that  the  land-tax 
was  an  annuity  or  rent-charge  in  favour  of  the  in- 
fant's personal  estate,  and  the  Court  directed  proper 
deeds  to  be  executed  by  the  then  tenant  for  life  and 
tenant  in  tail,  charging  the  estate  with  the  amount  of 
land-tax  as  an  annuity.  This  was  done  by  deeds  not 
affecting  the  estate  in  remainder  after  the  estate  tail. 
On  the  death  of , the  survivor  of  the  tenant  for  life  and 
tenant  in  tail  the  personal  representative  of  the  in- 
fant claimed  the  beneifit  of  the  decree  against  the 
inheritance:: — Held,  that  the  declaration  effectually 
charged  the  inheritance,  and  (the  legal  charges  exe- 
cuted by  the  tenant  for  life  and  tenant  in  tail  having 
failed)  the  tenant  in  remainder,  after  the  determina- 
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lion  of  these  estates,  wns  directed  legally  to  charge 
the  estate  with  the  annuity.  Ware  v.  PolldU,  S  De 
Gex  &  Sm.  465. 

A  prebendary  sold  to  a  trustee  for  himself,  in 
1808,  certain  prebendal  property  for  the  redemption 
of  the  land-tax.  The  Lords  Commissioners  and 
other  necessary  persons  were  parties  to  the  sale. 
The  succeeding  prebendary  did  not  question  the 
transaction;  but  his  successor,  who  was  appointed  in 
1833,  and  had  ever  since  been  in  the  receipt  of  the 
annual  amount  of  land-tax,  which  had  been  re- 
deemed, filed  a  bill  in  1848  to  set  aside  the  sale,  on 
the  ground  of  illegality,  irregularity  and  fraud  : — 
Held,  first,  that  such  property  was  saleable  under 
the  provisions  of  the  Land-Tax  Redemption  Acts; 
secondly,  that  the  selling  prebendary  might  purchase 
the  property  for  himself;  and  thirdly,  fraud  not 
being  proved,  the  prebendary  not  being  a  direct 
trustee  of  the  property  for  his  successors,  and  forty 
years  having  elapsed  since  the  transaction,  impeach- 
able (if  at  all)  at  its  inception,  that  the  bill  ought  to 
be  dismissed  with  costs.  Beadon  v.  King,  22  Law 
J.  Rep.  (N.s.)  Chanc.  Ill;  9  Hare,  499. 

An  equitable  tenant  in  fee  contracted  to  purchase 
a  rent-charge  in  lieu  of  land-tax  redeemed,  which 
was  charged  upon  the  estates  of  which  he  was  so 
tenant  in  fee,  and  the  rent-charge  was  conveyed  to 
the  trustees  of  the  estates.  Subsequently  he  con- 
tracted to  sell  the  estates  free  from  any  incum- 
brances :^Held,  first,  that  the  land-tax  was  entirely 
extinguished,  and,  secondly,  that  the  rent-charge 
in  lieu  thereof  was  merged  in  the  inheritance,  and, 
consequently,  that  the  purchaser  was  entitled  to  hold 
the  estates  free  from  such  charge.  £uHeley  v.  Sope, 
24  Law  J.  Rep.  (n.s.)  Chanc.  3S6;  1  Kay  &  J. 
482. 


LARCENY. 

[Jurisdiction  of  petty  sessions,  see  18  &  19  Vict. 
c.  126 — and  see  titles  Embezzlement — False  Pre- 
tences— Eeoeitikg  Stolen  Goods.] 

(A)  What  constitutes  the  Offence. 
(a)  As  regards  the  tahing. 

(1)  In  general* 

(2)  Ovmership, 

(3)  Lost  Property. 

(4)  Presumption  from  Possession. 

(5)  Husband  and  Wife. 

(6)  DeterminAition  of  Bailment, 
(i)  As  regards  the  Tiling  taken. 

(B)  From  a  Counting  House. 

(C)  By  Clerks  and  Servants. 

(D)  By  Post  Office  Servants. 

(E)  From  the  Person. 

(F)  Indictment. 

(G)  Evidence. 


(A)  What  constitutes  the  Offence. 

(a)  As  regards  the  tdkiiig. 

(1 )  In  general. 

J  and  W,  with  intent  to  ^defraud  S,  went  into  the 

shop  of  S,  and  induced  S,  by  an  artful  story,  to 

draw  a  cheque  for  42/.     It  was  arranged  that  S  and 

J  should  get  the  cheque  cashed  and  return  to  finish 


the  transaction.  S  accordiufjly  handed  the  cheque 
over  to  J,  and  both  went  together  to  get  it  cashed  at 
S's  bankers.  S  directed  the  banker  to  cash  the 
cheque  in  certain  bank  notes  and  gold.  The  banker 
handed  over  the  bank  notes  and  gold  to  J  in  S's 
presence,  and  while  S  and  J  were  on  their  way  back 
to  S's  shop,  J  managed  to  make  off  with  the  notes 
and  gold,  which  he  and  W  appropriated  to  their 
own  use.  These  were  to  have  been  J's  according  to 
the  arrangement  if  it  had  been  imid  fide  carried  out, 
but  S  never  intended  to  part  with  his  property  in  the 
cheque  or  change  imtil  they  had  returned  to  the 
shop  where  they  had  left  W,  and  finished  the  trans- 
action : — Held,  that  J  had  only  the  bare  custody  and 
not  the  possession  of  the  notes  and  gold,  and,  there- 
fore, that  the  carrying  them  off  and  appropriating 
them  amounted  to  larceny.  Held,  also,  that  there 
was  no  larceny  of  the  cheque.  Eegina  v.  Johnson, 
21  Law  J.  Rep.  (n.s.)  M.C.  32. 

The  prisoner,  professing  to  be  about  to  pay  the 
prosecutor  some  money  due  to  the  latter,  produced 
a  sixpenny  receipt  stamp  and  put  it  down  on  the 
table  before  the  prosecutor,  and  mentioned  the 
amount  for  which  the  latter  was  to  fill  it  up.  After 
the  prosecutor  had  written  and  signed  a  receipt  for 
that  sum,  the  prisoner  took  it  up  and  went  away  with 
it  without  paying  the  money,  intending  to  defraud 
the  prosecutor : — Held,  that  the  prisoner  could  not 
be  found  guilty  of  stealing  from  the  prosecutor  the 
stamped  paper  on  which  the  receipt  was  written,  as 
the  latter  never  had  any  property  in  the  document, 
or  independent  possession  of  it.  Pegma  v.  Smith, 
21  Law  J.  Rep.  (n.s.)  M.C.  111. 

S  was  in  the  habit  of  supplying  J  S  with  bags. 
When  he  had  made  a  quantity,  he  used  to  place 
them  outside  J  S's  warehouse  door,  and  either  come 
himself  or  send  his  wife  shortly  after  for  payment. 
M,  who  was  servant  to  J  S,  by  previous  arrangement 
with  S,  took  a  number  of  bags  of  J  S  out  of  his 
warehouse  and  placed  them  outside  the  warehouse 
door  as  the  new  bags  used  to  be  placed.  Shortly 
after  S  came  to  J  S  and  asked  for  payment,  saying 
he  had  just  made  the  bags  and  brought  them  there, 
and  that  they  would  be  J  S's  property  when  he  had 
paid  for  them  :_Held,  that  M  was  guilty  of  larceny  • 
of  the  bags,  and  S  guilty  of  being  an  accessory  before 
the  fact.  Pegina  v.  Manning,  22  Law  J.  Rep. 
(N.s.)  M.C.  21;  1  Dears.  C.C.2I. 

Where  the  prisoner,  by  mistake,  drove  away  with 
his  flock  of  sheep  one  of  the  prosecutor's  lambs, 
and  afterwards,  on  finding  out  that  he  had  the  lamb, 

immediately  sold  it  as  his  own, Held,  that  as  the 

original  taking  was  not  rightful,  but  was  an  act  of 
trespass,  the  subsequent  appropriation  was  a  larceny. 
ReginM  v.  Riley,  22  Law  J.  Rep.  (n.s.)  M.C.  48;  1 
Dears.  C.C.  149. 

The  prisoner  was  indicted  for  stealing  five  thou- 
sand cubic  feet  of  gas.  The  gas  company  had  con- 
tracted to  supply  him  with  gas  to  be  paid  for  by 
meter.  The  gas  was  received  from  the  company's 
main  into  an  entrance  pipe  belonging  to  the  prisoner, 
and  passed  through  the  meter  which  the  prisoner 
had  hired  of  the  company  into  another  pipe,  the 
property  of  the  prisoner,  called  the  exit  pipe,  which 
fed  the  burners.  The  prisoner  fraudulently,  by 
fixing  a  pipe  connecting  the  entrance  and  exit  pipes, 
made  a  passage  through  which  the  gas  rose  to  the 
burners  without  passing  through  the  meter,  which, 
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consequently,  did  not  shew  all  the  gas  consumed. 
The  jury  found  that  the  prisoner  had  not  by  contract 
any  interest  in  or  controul  over  the  gas  until  it 
passed  the  meter : — Held,  that  the  prisoner  by 
opening  the  stop-cock  of  the  connecting  pipe,  and 
letting  the  gas  pass  out  of  the  entrance  pipe  into  it, 
sufficiently  severed  a  portion  of  the  gas  to  constitute 
an  asportation,  and  that  he  was  guilty  of  hvrceny  of 
the  gas.  Segma  v.  White,  22  Law  J.  Rep.  (n.s.) 
M.C.  123;  1  Dears.  C.C.  203. 

W  was  indicted  for  larceny  for  stealing  6  lb.  of 
brass  from  a  foundry.  The  only  suggested  evidence 
offered  at  the  trial  was  that  the  prisoner,  who  was 
employed  upon  the  premises,  had  been  seen  to  come 
into  the  place  where  the  brass  was  kept: — Held, 
that  there  was  not  a  scintilla  of  evidence  to  go  to 
the  jury.     Regina  v.  Walker,  1  Dears.  C.C.  280. 

The  prisoner  assigned  his  goods  by  deed  to  trustees 
for  the  benefit  of  his  creditors.  No  manual  pos- 
session was  taken  under  the  assignment,  but  the 
prisoner  remained  in  possession  of  the  goods  himself, 
and  while  in  such  possession  he  removed  the  goods, 
intending  to  deprive  the  creditors  of  them.  The 
jury  found  the  prisoner  guilty  of  larceny,  and  found 
that  the  goods  were  not  in  the  custody  of  the  pri- 
soner as  the  agent  of  the  trustees : — Held,  that  the 
conviction  was  wrong.  Hegina  v.  Pratt,  1  Dears. 
C.C.  360. 

The  prisoners  were  charged  with  stealing  four 
sacks  of  barley  and  three  sack  bags  from  their 
master.  It  was  proved  in  evidence  that  the  prisoners 
and  one  B  were  employed  by  the  prosecutor  to 
winnow  barley  which  he  had  mixed  *ith  canary 
seed.  One  of  the  prisoners  fetched  several  sacks 
from  the  prosecutor's  house,  which  he  and  B  filled 
with  barley.  The  two  prisoners  then  sent  B  home 
before  the  usual  time.  At  twelve  o'clock  on  the 
night  of  the  same  day,  the  carter  went  into  the  stable 
with  a  lantern,  and  shortly  afterwards  the  two  pri- 
soners entered  the  stable.  In  a  few  minutes  after 
this  the  prosecutor  saw  the  carter  in  the  loft  above 
with  a  lantern,  and  found  the  two  prisoners  concealed 
under  straw  in  the  loft,  and  then  in  a  dust-bin  in  a 
stable  beneath  he  found  three  sacks  full  of  barley 
mixed  with  canary  seed,  which  he  swore  was  of  the 
same  kind  which  he  had  mixed.  It  was  no  part  of 
the  duty  of  the  prisoners  to  place  the  barley  in  sacks, 
or  to  put  the  sacks  of  barley  into  the  dust-bin.  The 
jury  found  both  the  prisoners  guilty; — Held,  that 
the  evidence  was  sufficient  to  support  the  conviction. 
Hegina  v.  Sarrmaya,  1  Dears.  C.C.  371. 

The  prisoners  were  charged  with  stealing  certain 
monies  of  Jane  Jones.  It  appeared  that  the  pri- 
soners, by  false  representations,  induced  the  prosecu- 
trix to  purchase  a  dress  for  25«.,  promising  that  if  she 
would  do  so,  they  would  give  her  another  dress  worth 
1  is.  They  then  took  a  guinea  out  of  her  hand  (she 
neither  consenting  nor  resisting,  but  being  taken  by 
surprise),  and  gave  her  a  dress  worth  much  less  than 
a  guinea,  but  refused  to  give  her  the  dress  which  they 
had  promised.  The  jury,  upon  these  facts,  found  - 
the  prisoners  guilty : — Held,  that  the  facts  warranted 
the  finding,  as  the  Court  was  bound  to  assume  that 
the  jury  were  properly  directed,  and  that  they  found 
that  it  was  part  of  the  scheme  of  the  prisoners  to 
obtain  the  money  by  means  of  a  pretended  sale. 
Hegina  v.  Morgan,  1  Dears.  C.C.  395. 

A  quantity  of  wheat  was  in  the  possession  of  the 


prosecutors  as  bailees,  and  was  deposited  in  one  of 
their  storehouses,  under  the  care  of  one  of  their  ser- 
vants, who  had  authority  to  deliver  it  only  on  the 
order  of  the  prosecutors  or  their  managing  clerk.  The 
prisoner,  who  was  also  a  servant  of  the  prosecutors, 
by  a  false  statement,  induced  the  servant,  under 
whose  care  the  wheat  was,  to  allow  him  to  reonove 
part  of  the  wheat,  which  he  carried  away  and  appro- 
priated to  his  own  use: — Held,  that  under  these  cir- 
cumstances the  prisoner  was  properly  convicted  of 
larceny.     Regina  v.  Robins,  1  Dears.  C.C.  418. 

A,  bargaining  with  B  about  some  waistcoats,  said, 
"  You  must  go  to  the  lowest  price,  as  it  will  be  ready 
money;"  B  said,  "Then  you  shall  have  them  for 
12s.,"  to  which  A  assented.  A  then  said  he  should 
put  the  waistcoats  into  his  gig,  which  was  then  stand- 
ing at  the  door.  B  replied  "  Very  well."  A  drove 
off  with  the  waistcoats  without  paying  for  them,  and 
absconded  for  two  years.  The  jury  returned  the 
following  verdict : — "  In  our  opinion  the  waistcoats 
were  parted  with  conditionally  that  the  money  was 
to  be  paid  at  the  time,  ajid  that  A  took  them  with  a 
felonious  intent:" — Held,  a  larceny  in  A.  Regina 
V.  Cohen,  2  Den.  C.C.  249. 

(2)  Ownership. 

One  of  the  prisoners  was  sent  by  a  carman  to  the 
London  Dock  Company  to  receive  two  particular 
casks  of  sugar.  Two  other  casks,  the  property  of 
some  third  party,  were,  by  mistake,  delivered  to  him, 
and  he  drove  off  with  them.  On  the  road,  both 
prisoners  broke  open  the  caiks  and  subtracted  a 
portion  of  the  sugar.  They  were  indicted,  and  found 
guilty  of  stealing  it: — Held,  that  the  sugar  was  pro- 
perly described  in  the  indictment  as  the  property  of 
the  London  Dock  Company,  for  the  latter  did  not 
lose  their  special  property  in  it  as  bailees  by  parting 
with  the  possession  by  mistake.  Regina  v.  Vincent, 
21  Law  J.  Rep.  (m.s.)  M.C.  109;  3  Car.  &  K.  246. 

(3)  Lost  Properly. 

A  purchaser  by  mistake  left  his  purse  on  the 
prisoner's  market  stall,  without  himself  or  the  pri- 
soner knowing  it.  The  prisoner  afterwards  seeing  it 
there,  but  not  at  the  time  knowing  whose  it  was,  appro- 
priated it,  and  subsequently  denied  all  knowledge 
of  it  when  inquiry  was  made  by  the  owner: — Held, 
that  the  prisoner  was  guilty  of  larceny,  as  the  purse 
was  not  strictly  speakmg  lost  property,  and,  therefore, 
it  was  not  necessary  to  inquire  whether  the  prisoner 
had  used  reasonable  means  to  find  the  owner.  Re- 
gina V.  West,  24  Law  J.  Rep.  (k.s.)  M.C.  4;  1 
Dears.  C.C.  402. 

(4)  Preswmption,  from  Possession. 

On  the  first  floor  of  a  warehouse  a  large  quantity 
of  pepper  was  kept  in  bulk.  The  prisoner  was  met 
coming  out  of  the  lower  room  of  the  warehouse, 
where  he  had  no  business  to  be,  having  on  him  a 
quantity  of  pepper  of  the  same  description  with  that 
in  the  room  above.  On  being  stopped,  he  threw 
down  the  pepper,  and  said, '"  I  hope  you  will  not  be 
hard  with  me."  From  the  large  quantity  in  the 
warehouse,  it  could  not  be  proved  that  any  pepper 
had  been  taken  from  the  bulk.  It  was  objected  that 
as  there  was  no  direct  proof  that  any  pepper  had 
been  stolen,  the  Judge  was  bound  to  direct  an  ac- 
quittal:  Held,  that  without  such  direct  proof  of  a 
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loss,  there  was  abundant  evidence  to  warrant  the  con- 
viction of  the  prisoner.  Regima  v.  Burton,  23  Law 
J.  Rep.  (n.s.)  M.C.  52;  1  Dears.  C.C.  282. 

A^'hen  a  stolen  horse  was  found  in  the  possession 
of  the  prisoner  six  months  after  it  was- lost,  and  there 
was  no  other  evidence  against  the  prisoner,  the  Judge 
would  not  call  on  the  prisoner  for  his  defence,  as 
the  possession  was  not  sufficiently  recent.  Regina  v. 
Cooper,  3  Car.  &  K.  318. 

(S)  Husband  and  Wife. 

The  wife  of  A  left  his  house,  taking  with  her  some 
of  A's  money,  and  saying  to  B,  who  was  in  a  room- 
below,  "  It  is  all  right;  come  on."  B  left  in  a  few 
minutes,  joined  A's  wife,  and  slept  with  her  at  a 
public-house  the  same  night.  B  was  afterwards  taken 
into  custody,  and  found  with  A'»  money  upon  him. 
On  the  trial  of  B  for  stealing  A's  money,  the  jury 
found  him  guilty,. stating  that  he  received  the  money 
from  the  wife  knowing  that  she  took  it  without  the 
authority  of  her  husband : — Held,  that  the  conviction 
was  proper.  Regina  v.  Feathe}'stone,  23  Law  J. 
Rep.  (tis.>M.C.  127;  1  Dears.  C.C.  369, 

(6)  Determination  of  Maitment. 

The  prisoner  was  employed  by  the  prosecutor  to 
sell  clothes  on  commission.  The  prosecutor  fixed  the 
price  of  each  article,  and  the  prisoner  was  intrusted 
with  the  articles  to  sell  at  that  fixed  price,  and  he 
was  to  bring  back  the  money  or  the  goods  if  they 
remained  unsold.  The  prisoner  on  one  occasion  took 
away  a  parcel  of  clothes  on  these  termsr  but  instead 
of  selling  them  he  fraudulently  pawned  part  and 
fraudulently  applied  the  residue  of  them  to  his  own 

use: Held,  that  there  was  but  one  bailment  of  all 

the  separate  articles  forming  the  parcel;  that  the 
original  bailment  was  determined  by  the  unlawful 
act  of  pawning  part  of  them;  and  that  consequently 
the  subsequent  fraudulent  appropriation  of  the  residue 
amounted  to  a  larceny.  Regina  v.  Poyur,  20  Law 
J.  Rep.  (n.s.)  M.C.  191;  2  Den.  C.C.  233. 

The  prisoner  was  convicted  of  larceny  under  the 
following  circumstances.  The  prisoner  was  a  com- 
mon carrier,  and  was  employed  by  the  prosecutor  to 
carry  a  cargo  of  coals  from  a  ship  to  a  coal  yard,  and 
thence  to  another  yard  belonging  to  the  prosecutor. 
The  prisoner  carted  the  coals  to  tlie  first-mentioned 
coal  Y.ard,  and  was  engaged  for  several  days  in  carting 
them  from  thence  to  the  prosecutor's  other  yard. 
He  left  the  first-mentioned  coal  yard  on  one  of  those 
days  with  two  carts  and  a  waggon  all  laden  with  coals; 
before  he  arrived  at  the  other  yard  he  delivered  the 
two  cart-loads  to  a  third  person  on  his  own  account; 
but  he  duly  delivered  the  waggon-load  at  the  prose- 
cutor's other  yard  ; — Held,  that  the  conviction  was 
wrong,  the  coals  having  been  delivered  to  the  pri- 
soner as  a  carrier,  and  there  haring  been  no  breaking 
of  bulk  or  other  determination  of  the  bailment.  Re- 
gina V.  Cornish,  1  Dears.  C.C.  425. 

(6)  As  regards  the  Thing  laJcen. 

Pigeons  if  tame  and  reclaimed  -may  be  subject* 
of  larceny,  though  not  in  a  state  of  confinement,  but 
living  in  an  ordinary  dove-cote,  which  aflFords  them 
free  access  at  their  pleasure  to  the  open  air.  Regina 
v.  Cheafor,  21  Law  J.  Rep.  (s.s.)  M.C.  43. 

An  executory  contract  in  writing,  which  requires  a 
stamp,  is  not,  though  unstamped,  the  subject  of  lar- 


ceny; as  it  is  merely  evidence  of  a  chose  in  action; 
and  a  person  stealing  it  cannot  be  convicted  on  a 
count  charging  him  with  stealing  a  piece  of  paper — 
Parke,  B.  dissentiente.  Regina  v.  Watts,  23  Law 
J.  Rep.  (H.Si)  M.C.  56;  1  Dears.  C.C.  326. 

Mortgage  deeds  which  are  subsisting  securities  for 
money,  and  therefore  choses  in  action,  are  not 
properly  described  in  an  indictment  as  goods  and 
chattels,  Regina  v.  Powell,  21  Law  J.  Rep.  (h  s.) 
M.C.  78. 

(B)  From  a  CorifTiNO  House. 

The  prisoner  was  indicted  for  stealing  money  from 
a  counting-house.  The  proof  was  that  he  stole 
money  from  a  building  called  "  the  machine-house," 
on  the  premises  of  a  person  who  had  large  chemical 
works.  Ail  goods  sent  out  were-  weighed  in  this 
building,  and  in  it  the  men's  time  was  taken  and 
wages  paid.  The  books  in  which  the  men's  time 
was  entered  were  brought  to  the  building  for  the 
purpose  of  making  the  entries,  Init  were  kept  in 
another  building  on-  the  premises  called  '*  the  office," 
where  the  general  books  and  accounts  of  the  concern 
were  k-ept : — Held,  that  there  was  evidence  that  the 
building  was  a  counting-house  within  the  act  7  &  8 
Geo.  4.  c.  29.  s.  15.  Regina  v.  Potter,  2ff  Law  J. 
Rep.  (N.s.)  M.C.  170. 

(C)  By  Clerks  and  Servants. 
[See  Stat.  14  &  16  Vict.  c.  100.  s.  13.] 

N  sent  his  servant  to  a  railway  station  to  purchase 
a  quantity  of  coals  for  him.  The  wharfinger  at  the 
station,  on  the  servant's  application  on  behalf  of  his 
master,  weighed  the  coals  out,  and  entered  them 
against  N's  name  in  his  book.  The  coals  were  then 
put  into  N's  cart,  and  the  servant  drove  it  off,  it 
being  his  duty  to  take  the  coals  to  his  master's 
house.  On  his  way  home,  the  servant  improperly 
appropriated  some,  of  the  coals  to  his  own  use,  and 
deposited  them  at  another  person's  house: — Held, 
that  the  servant's  original  exclusive  possession  of  the- 
coals  was  determined,  and  his  master's  constructive 
possession  of  them  commenced,  when  they  were  de- 
posited in  the  master's  cart  ;  consequently  that  the 
servant,  by  afterwards  taking  thera,  committed  a 
trespass,  and  was  gciilty  of  larceny.  Regina  v. 
Reed,  23  Law  J.  Rep.  (n.s.)  M.C.  25;  1  Dears.  C.C. 
257. 

It  was  the  duty  of  the  prisoner,  who  was  a  ser- 
vant of  the  prosecutors,  in  the  absence  of  their  chief 
clerk,  to  purchase  and  pay  for,  on  behalf  of  his 
masters,  any  kitchen  stuff  brought  to  their  premises 
for  sale.  On  one  occasion  he  falsely  stated  to  the 
chief  clerk  that  he  had  paid  2s.  3rf.  for  kitchen  stuff 
which  he  had  bought  for  his  masters,  and  demanded 
to  be  paid  for  it.  The  clerk  on  this  paid  him  2s.  3</, 
out  of  money  which  his  master  had  furnished  him 
with  to  pay  for  the  kitchen  stuff.  The  prisoner  ap- 
plied the  money  to  his  own  use : — Held,  that  as  the 
clerk  had  delivered  the  money  to  the  prisoner  with- 
the  intention  of  parting  with  it  altogether,  the  pri- 
soner was  not  liable  to  an  indictment  for  stealing  the 
money,  but  that  he  might  have  been  indicted  for  ob- 
taining it  by  false  pretences.  Regina  v.  Barnes,  20- 
Law  J.  Rep.  (n.s.)  M.C.  34;  2  Den.  C.C.  59. 

(D)  By  Post  Office  Servants. 

If  a  person,  while  engaged  in  gratuitously  assist- 
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ing  a  post-master,  at  his  request,  in  sorting  the  letters, 
steal  one  of  them,  he  is  liable  to  the  severer  penal- 
ties imposed  by  the  statute  7  Will.  4.  &  1  Viet.  c.  36. 
s.  26,  as  a  person  employed  under  the  Post  Office. 
Segina  v.  Reason,  23  Law  J.  Rep.  (n.s.)  M.C.  11;  1 
Dears.  C.C.  226. 

(E)  Fkom  the  Person. 

The  prosecutor  carried  his  watch  in  his  waistcoat 
pocket  fastened  to  a  chain  which  was  passed  through 
the  button-hole  of  the  waistcoat,  and  kept  there  by 
a  watch-key  at  the  other  end  of  the  ehain  turned  so 
as  to  prevent  the  chain  slipping  out.  The  prisoner 
took  the  watch  out  of  the  prosecutor's  pocket  and  for- 
cibly drew  the  chain  and  watch-key  out  of  the  button 
hole,  but  the  point  of  the  key  caught  upon  a  button, 
and  the  prisoner's  hand  being  seized  the  watch  remain- 
ed there  suspend  ed : — Held,that  the  prisoner  was  guilty 
of  stealing  from  the  person,  as  the  watch  and  chain 
were  in  his  possession  and  severed  from  the  person 
of  the  prosecutor  for  the  interval  of  time  after  the 
key  was  drawn  out  of  the  button-hole,  and  before  it 
caught  on  the  button.  Segina  v.  Simpson,  24  Law 
J.  Rep.  (h.s.)  M.C.  7j  1  Dears.  C.C.  421. 

(F)  Indictment. 

[Including  three  larcenies  in  same  indictment,  see 
14  &  15  Vict.  c.  100.  ss.  16.  and  17.] 

(G)  Evidence. 

[Admission  of  unstamped  documents,  see  17  &  18 
Vict.  u.  83.  s.  27.] 


LEASE. 


.[See  title*  Frauds,  Statute  of: — Stamp.} 

(A)  Contracts  for  Leases. 

( B)  Lease  or  Aqbeemeni. 

(C)  For  Lives. 

(D)  Option  of  taking. 

(E)  Counterpart. 

(F)  Construction  and  Operation. 

(a)  Premises,  Fixlwres,  <tc. 
ib)  Covenants. 

(c)  By  Way  of  Estoppel. 

(d)  Non-Execution  by  Lessor. 

(G)  Assignment. 
(H)  Surrender. 

( I )  Forfeiture. 
( J )  Renewal. 
(K)  Reforming. 


(A)  Contracts  fob  Leases. 

[What  terms  are  implied,  see  Keates  v.  Cadogan, 
title  Fraud  and  Misrepresentation,  ante,  p. 
310.] 

The  plaintiff  applied  to  the  defendant  for  a  lease 
of  certain  premises,  intending  at  the  time  he  applied 
to  use  them  as  a  brothel.  The  defendant,  relying 
upon  the  innocent,  though  false,  misrepresentation  of 
a  third  party,  to  whom  he  was  referred  by  the  plain- 
tiff, that  the  plaintiff  was  a  respectable  man,  and  on 
the  plaintiff's  own  fraudulent  representation  that  he 
intended  to  carry  on  the  trade  of  a  perfumer,  granted 
him  a  lease.    The  plaintiff  accordingly  entered  into 


possession  and  used  the  premises  as  a  brothel,  where- 
upon the  defendant  foreibly  evicted  him.  The 
plaintiff  having  brought  ejectment  to  recover  posses- 
sion,  Held  that  he  was  entitled  to  recover,  for  that 

the  fraudulent  misrepresentations  were  as  to  matters 
collateral  to  the  lease,  and  did  not  avoid  it.  Pcret  v. 
Hill,  23  Law  J.  Rep.  (n.s.)  C.P.  18S;  IS  Com.  B. 
Rep.  207. 

By  an  agreement,  not  under  seal,  made  between 
the  defendant,  described  as  a  common  brewer,  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  reciting 
that  the  defendant  was  in  possession  of  a  messuage 
and  premises  wherein  the  sale  of  beer  had  been  for 
some  time  past  carried  on  by  A  B,  on  the  defendant's 
account,  and  that  the  plaintiff  was  desirous  of  carry- 
ing on  such  trade  and  business  for  the  defendant,  to 
which  he  had  agreed,  it  was  witnessed,  that  the 
defendant  agreed, for  the  consideration  therein  stated, 
that  the  plaintiff  should  enter  upon  the  said  pre- 
mises and  carry  on  therein  such  trade  or  business 
for  the  defendant,  in  the  place  and  stead  and  in  the 
same  manner  and  with  and  on  the  same  privileges 
and  terms  as  the  said  A  B  had  theretofore  done,  until 
the  agreement  should  be  determined  by  the  notice 
thereafter  mentioned;  and  the  plaintiff  thereby 
agreed,  during  all  the  time  he  should  carry  on  the 
said  trade  on  the  said  premises  for  the  defendant, 
that  all  beer  sold  by  him  on  the  said  premises  should 
be  had  by  him  from  the  defendant,  and  that  the 
plaintiff  should  not  part  with  the  said  trade  or  occu- 
pation of  the  said  premises  to  any  person  without 
the  licence  of  the  defendant;  and  that  whenever 
either  party  should  be  desirous  of  putting  an  end  to 
the  agreement,  the  plaintiff  should,  on  receiving 
from  the  defendant  such  notice,  quit  the  said  trade, 
and  deliver  up  possession  of  the  said  premises,  and 
should  be  at  liberty  to  leave  the  said  trade  and  quit 
the  occupation  of  the  said  premises,  on  giving  one 
month's  notice  to  the  defendant : — Held,  that  this 
did  not  create  the  relation  of  landlord  and  tenant 
between  the  parties,  but  that  the  occupation  of  the 
plaintiff  was  that  of  servant  to  the  defendant. 
Mayhem  v.  StMle  (in  error),  24  Law  J.  Rep.  (n.s.  ) 
Q.B.  .54;  4  E.  &  B.  347. 

It  was  agreed  between  M,  the  lessee  of  certain 
premises,  and  the  plaintiff,  that  M  should  grant  him 
a  lease,  which  was  to  contain  the  usual  covenants, 
and  particularly  those  contained  in  the  lease  under 
which  M  held  the  premises,  so  that  the  same  in  no 
way  restricted  the'  trade  of  a  retailer  of  beer.  The 
original  lease  did  contain  a  restriction  against  the  use 

of  the  premises  by  a  retailer  of  beer : Held,  that 

whether  the  words  "so  that  the  same"  referred  to  the 
original  or  the  proposed  lease,  the  meaning  was  that 
M  should  grant  a  lease  without  the  covenant  in  re- 
straint of  trade,  and  was  not  a  warranty  that  the 
original  lease  contained  no  such  covenant.  Hayward 
V.  Parhes,  24  Law  J.  Rep.  (n.s,)  C.P,  217;  16  Com. 
B.  Rep.  295. 

The  agreement  was  made  and  the  plaintiff  entered 
in  March  18S3,  and  in  August  hia  attorney  sent  a 
draft  lease  containing  a  covenant  in  restraint  of  sell- 
ing beer.  M  died  in  September,  and  the  plaintiff's 
attorney  returned  the  draft  in  November,  objecting 
to  the  covenant.  A  correspondence  subsequently 
took  place,  and  early  in  March  18S4  the  defendants 
as  M's  executors  offered  a  lease  pursuant  to  the 
agreement ;  but  it  was  not  accepted  : — Held,  that  a 
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reasonable  time  had  not  elapsed  before  the  testator's 
death  for  him  to  grant  the  lease,  nor,  after  it,  for  the 
execntors  to  do  so.    Ibid. 

In  carrying  an  informal  contract  for  a  lease  into 
effect,  the  Master  will  be  directed  to  regard  previous 
leases  containing  special  covenants.  BeU  v.  Barch- 
ard,  21  Law  J.  Rep.  (N.s.)  Chanc.  411;  16  Beav.  8. 

A  landlord,  by  memorandum,  agreed  to  cancel  a 
lease  for  fourteen  years  containing  special  covenants, 
and  to  grant  a  new  lease  for  twenty-eight  years  at  a 
reduced  rent.  After  the  decease  of  the  landlord,  the 
soliritors  of  the  devisee  and  tenant,  to  avoid  a  suit, 
agreed  that  the  term  should  be  reduced  to  twenty- 
one  years  ;  but  upon  the  draft  being  sent,  the  lessor 
refused  to  forego  a  covenant  not  to  assign  the  lease 
without  consent.  Upon  a  claim  by  the  tenant : — 
Held,  that  he  was  entitled  to  aspecific  performance, 
and  though  the  letter  of  proposed  arrangement  by 
the  tenant  said,  "  the  lease  to  contain  all  covenants 
usual  and  ordinary  in  farming  leases,"  it  was  referred 
to  tlie  Master,  who,  in  settling  the  lease,  was  to  have 
regard  to  the  lease  previously  held  by  the  tenant. 
Ibid. 

(B)  Lease  or  Agreemekt. 

tender  an  agreement  to  let  for  three  years,  though 
it  is  void  as  a  lease  for  three  years  by  the  statute 
8  &  y  Vict.  c.  106.  s.  3,  the  tenant  held  from  year  to 
year,  subject  to  the  terms  of  the  agreement,  and  is 
bound  to  quit  at  the  expiration  of  the  three  years 
without  a  previous  notice  to  quit.  Tress  v.  Savagej 
23  Law  J.  Eep.  (n.s.)  aB.  339;  4  E.  &  B.  36. 

By  articles  of  agreement,  since  the  8  &  9  Vict.  c. 
106.8.  3,  the  plaintiff  agreed  to  let,  and  the  defendant 
to  take  certain  premises  for  the  term  of  five  years, 
and  the  defendant  to  purchase  the  same  at  the  end 
of  five  years ;  yielding  to  the  plaintiff,  as  well  for  the 
rent  for  the  five  years  as  for  the  purchase,  70?.,  by 
seventy  shares,  &c.,  the  receipt  whereof  the  plaintiff 
thereby  admitted;  no  abstract  of  title  to  be  required 
beyond  evidence  of  seisin  for  twenty-one  years,  and 
that  the  defendant  should  immediately  do  all  acts 
necessary  to  transfer  the  shares  to  the  plaintiff: — 
Held,  that  the  intention  of  the  parties,  as  declared  by 
the  words  of  the  instrument,  was  to  create  a  lease, 
and  that  as  it  was  not  by  deed,  it  was  void.  Stratton 
V.  Peltit,  24  Law  J.  Rep.  (n.s.)  C.P.  182;  16  Com. 
B.  Rep.  420. 

Held,  also,  that  the  production  of  evidence  of 
seisin  by  the  plaintiff  was  not  a  condition  precedent 
to  his  right  to  a  transfer  of  the  shares.     Ibid. 

(C)  Foe  Lives. 

There  being  no  satisfactory  proof  that  the  persons 
were  living,  for  whose  lives  certain  hereditaments 
were  held,  the  Court,  on  the  application  of  the  re- 
mainder-man, made  an  order  under  the  6  Ann.  c.  18. 
8.  1,  requiring  the  tenant  pwr  autre  vie  to  produce 
the  persons  at  the  time  and  place  specified  in  the 
order.     In  re  Clossey,  2  Sm.  &  G.  46. 

(D)  Option  of  taking. 

A  tenant  under  an  agreement,  with  an  option  of 
taking  a  lease,  held,  not  to  have  waived  the  option  by 
declining  to  take  a  lease  when  asked  so  to  do,  no  step 
being  taken  to  determine  the  tenancy.  Mersey  v. 
Giblelt,  23  Law  J.  Rep.  (n.s.)  Chanc.  818;  18  Beav. 
174, 


The  specific  day  for  the  commencement  of  a  lease, 
which  a  tenant  had  an  option  of  taking,  being  un- 
certain, held,  although  the  lease  was  not  applied  for 
until  nearly  eight  years  after  the  date  of  the  agree- 
ment and  after  a  notice  to  quit,  that  the  tenant  was 
entitled  to  the  lease,  and  that  it  was  to  commence 
from  the  time  when  the  tenancy  commenced.    Ibid. 

(E)  Counterpart. 

In  debt  for  rent  on  an  indenture,  with  a  plea  of 
non  est  factum,  the  plaintiff  is  entitled  to  recover,  on 
production  of  a  deed  bearing  a  cormterpart  stamp, 
and  on  proof  of  its  execution  by  the  defendant, 
without  going  on  to  prove  the  execution  of  a  lease 
by  himself.   Hughes  v.  Clark,  10  Com.  B.  Rep.  90S. 

(F)   CONSTRnCTION  AND  OPERATION. 

[See  title  Common,  (B).] 
(a)  Premises,  Fh:tv/res,  &e. 

[See  -Doe  d.  Robertson  v.  Gardiner,  title  Deed^ 
(C)  (c).] 

In  1822,  W,  a  lessee  for  years  of  certain  premises, 
(including  Greenacre)  mortgaged  them  for  the  residue 
of  the  term  to  B  G.  In  1834,  the  mortgage  was  paid 
off  by  R  C,  who  took  an  assignment  of  the  legal  in- 
terest of  the  mortgagees,  and  at  the  same  time  pur- 
chased the  equity  of  redemption  of  W.  In  1838,  the 
premises  were  sold  by  the  executors  of  R  C  to  W  F. 
In  1846,  the  same  premises  were  assigned  by  the  ex- 
ecutors of  W  F  to  R  B,  one  of  the  lessors  of  the 
plaintiff,  and  in  the  same  year  they  were  mortgaged 
by  R  B  to  A  W,  the  other  lessor  of  the  plaintiff. 
In  1829,  the  defendant  took  a  lease  of  part  of  the 
premises  contiguous  to  Greenacre  of  W  for  twenty- 
one  years.  Soon  afterwards  he  applied  for  a  lease  of 
Greenacre,  but  W  refused,  alleging  that  he  had  grant- 
ed a  right  of  way  over  it  to  persons  to  whom  he  had 
sold  houses  in  an  adjoining  square;  he  at  the  same 
time  told  him  that  if  he  took  possession  of  it  it  must 
be  at  his  own  risk,  but  that  if  he  did  he  would  not 
interfere.  The  defendant  then  took  possession  of  it, 
and  built  a  workshop  on  it.  In  1850,  the  lease  of 
the  demised  premises  having  expired,  the  defendant 
surrendered  them  to  the  plaintiff,  but  refused  to  give 
up  Greenacre.  In  an  action  of  ejectment  to  recover 
Greenacre, — Held,  first,  that  it  could  not  be  con- 
sidered as  forming  part  of  the  demised  premises  in 
respect  of  which  rent  was  paid,  and  that  as  there  had 
been  no  rent  paid  or  any  acknowledgment  given,  the 
statute  3  &  4  Will.  4.  c.  27.  a.  2.  would  be  a  bar  as 
against  W  or  those  claiming  under  him  other  than  a 
mortgagee.  Secondly,  that  although  the  mortgage  of 
1822  had  been  paid  off,  the  lessors  were  "parties 
claiming  imder  a  mortgage,"  within  the  meaning  of 
7  Will.  4.  &  1  Vict.  c.  28,  and  therefore  entitled  to 
recover.  Doe  d.  Baddeley  v.  Massey,  20  Law  J.  Rep. 
(N.s.)  Q.B.  434;  17  aB.  Rep.  373. 

The  following  stipulation  in  a  lease  not  under 
seal, "  All  the  hedges,  trees,  thorn  bushes,  fences, 
with  the  lop  and  top,  are  reserved  to  the  landlord," 
is  evidence  for  the  landlord  under  a  plea  of  leave 
and  licence  in  an  action  against  him  by  his  tenant 
for  entering  the  close  and  drawing  the  trees,  when 
cut  down,  over  the  close.  Hewitt  v.  Isham,  21  Law 
J.  Rep.  (n.s.)  Exch.  35;  7  Exch.  Rep.  77. 

A  lessee,  for  a  long  term  of  years,  of  an  unfinished 
house  covenanted  with  the  lessor  to  surrender  the 
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premises  at  the  end  of  the  term, "  together  with  all 
locks,  keys,  bars,  bolts,  marble  and  other  chimney- 
pieces,  foot-paces,  slabs,  and  other  fixtures  and 
articles  in  the  nature  of  fixtures  which  shall  at  any 
time  during  the  said  term  be  fixed  or  festened  to  the 
said  demised  premises,  or  be  thereto  belonging."  At 
the  time  of  the  lease  the  house  was  intended  to  te 
used  as  a  tavern,  and  was  subsequently  completed 
and  fitted  up  by  the  lessee  with  the  things  necessary 
for  carrying  on  the  business  of  a  tavern-keeper  and 
licensed  victualler,  including  various  articles  of  the 
description  known  as  "  trade  fixtures,"  and  others 
known  as  "  tenant's  fixtures,"  fixed  to  the  house  in 
the  ordinary  way,  and  which,  in  the  absence  of  any 
covenant  to  the  contrary,  would  be  removable  by  a 
tenant: — Tie\d  (dissmtiente  Platt,B.),thattiieleBsee 
was  precluded  by  the  terms  of  the  covenant  from 
selling  the  "  tenant's  fixtures."  Held,  also  (diasen- 
tiente  Parke,  B.J,  that  the  lessee  was  not  restrained 
by  the  covenant  from  selling  the  "  trade  fixtures." 
Elliott  V.  Bishop,  24  Law  J.  Eep.  (n.b.)  Exoh.  33; 
10  Exch.  Rep.  522. 

Under  a  lease  of  "  all  that  messuage  or  tenement, 
called,  &c.,  rww  or  late  in  the  occupation  of  C,"  the 
boundaries  given  not  accurately  defining  the  pre- 
mises,— Held,  that  a  "  gateway  "  under  a  portion  of 
the  messuage,  and  leading  to  a  yard  behind,  in  which 
were  some  small  houses,  not  included  in  the  demise, 
the  tenants  of  which  had  always  used  the  gateway, 
did  not  pass,  in  the  absence  of  evidence  to  shew 
that  it  had  been  in  the  exclusive  occupation  of  C. 
Dynev.  Nutley,  14  Com.  B.  Kep.  122. 

(b)  Covenants. 

A  lease  contained  a  covenant  by  the  lessor  to  do 
certain  work,  and  at  the  end  of  the  covenant  were 
these  words:  "and  the  whole  of  which  is  agreed  to 
be  left  to  the  superintendence  of  the  defendant  and 
the  plaintiflf's  8on":_Held,  that  this  was  neither 
a  condition  precedent  to,  nor  concurrent  with,  the 
covenant.     Jones  v.  Ca/imock,  3  H.L.  Cas.  700. 

Where  a  lessee  covenants  to  pay  rent  at  the  time 
and  in  the  manner  reserved  in  the  lease,  no  place  of 
payment  being  named,  it  ia  no  defence  to  an  action 
upon  the  covenant  that  the  lessee  was  upon  the  land 
demised  on  the  day  the  rent  became  due,  with  the 
money  ready  to  pay  the  lessor,  but  that  the  lessor 
was  not  there  ready  to  receive  it.  Haldane  v. 
Johnson,  22  Law  J.  Eep.  (n,s.)  Exch.  264;  8  Exch. 
Bep.  689, 

A  lessor  is  not  entitled  to  require  the  executors  of 
a  deceased  lessee  to  set  apart  any  portion  of  his 
assets  to  secure  them  and  the  lessor  from  possible 
breaches  of  the  covenants  in  the  lease  on  the  part  of 
the  lessee,  his  executors,  administrators  and  assigns. 
Kvng  T.  MaUcott,  22  Law  J.  Rep.  (s.s.)  Chanc. 
157;  9  Hare,  692. 

A  covenant  to  dig  and  excavate  a  given  quantity 
of  coal,  and  to  pay  a  rent  after  that  rate  whether  it 
was  excavated  or  nqt,  is  not  a  covenant  from  which 
the  lessee  can  be  relieved  when,  after  the  expiration 
of  the  term,  it  turned  out  that  the  coal  in  the  land 
proved  deficient;  and  a  demurrer  to  a  bill  for  an  ac- 
count and  repayment  was  allowed.  Mellera.  v.  the 
Duke  of  Devonshire,  22  Law  J.  Rep.  (n.s.)  Chanc. 
310;  16  Beav.  252. 

A  covenant  to  insure  in  the  joint  names  of  the 
lessor  and  lessee  is  well  performed  by  insuring  only 


in  the  name  of  the  lessor.     Havens  v.  Middleton, 
22  Law  J.  Rep.  (n.s.)  Chanc.  746;  10  Hare,  641. 

(c)  £y  Way  of  Estoppel. 

A  mortgagor  of  leasehold  premises  granted  an 
under-lease.  The  original  lease,  by  numerous  mesne 
assignments,  and  by  the  assignment  of  the  equity 
of  redemption  by  the  mortgagor,  became  absolutely 
vested  in  the  lessors  of  the  plaintiff  as  the  legal  per- 
sonal representatives  of  the  last  assignee: — Held, 
first,  that  as  the  mortgagor  had  only  the  equity  of 
redemption  at  the  time  of  the  grant,  the  under-lease 
operated  as  a  demise  by  estoppel  only  between  the 
parties  to  it;  and  that,  as  the  mortgagor  never  after- 
wards acquired  any  legal  interest  in  the  premises,  he 
could  not  pass  any  legal  interest  in  that  contract. 
Secondly,  that  although  some  of  the  mesne  assign- 
ments were  made  subject  to  the  under-lease,  yet  any 
possible  efi^ect  of  this  circumstance  was  confined  to 
the  parties  to  the  deeds,  and  inasmuch  as  neither  the 
defendant,  nor  any  person  through  whom  he  claimed, 
or  with  whom  he  had  any  legal  privity,  was  a  party 
to  such  assignments,  the  lessors  of  the  plaintiff  were 
in  no  respect  bound  or  affected  by  the  under-lease. 
Thirdly,  that,  though  payment  of  rent  had  been 
made  in  accordance  with  the  terras  of  the  under- 
lease, yet  by  such  payment  and  the  other  circum- 
stances of  the  case  a  tenancy  from  year  to  year  only 
had  been  created,  which  was  well  determined  by  a 
regular  notice  to  quit,  served  upon  the  attorney  of 
the  administratrix  of  the  person  who  paid  rent  to 
the  lessors  of  the  plaintiff,  and  under  whom  the  de- 
fendant claimed.  Doe  A.  Prior  v.  Ongley,  20  Law 
J.  Rep.  (N.B.)  C.P.  26;  10  Com.  B.  Rep.  25. 

{d)  Non-execution  Try  Lessor. 

Debt  on  an  indenture  bearing  date  the  27th  of 
December  1849,  made  between  five  Commissioners 
of  an  inland  navigation,  under  the  authority  of 
several  acts  of  parliament,  of  the  one  part,  and  the 
defendant  of  the  other  part,  whereby  the  Com- 
missioners, in  consideration  of  a  certain  rent,  demised 
the  tolls  of  the  said  navigation  to  the  defendant  for  a 
year  from  the  1st  of  January  1850,  at  the  rent  of 
3,i70l.,  together  with  certain  other  payments,  and 
the  defendant  covenanted  with  them,  and  also  with 
the  whole  body  of  the  Commissioners,  as  a  separate^ 
covenant  for  the  payment  of  the  rent.  The  decla- 
ration  then  alleged  an  entry  by  virtue  of  the  demise 
and  the  occupying  and  receiving  of  the  tolls  during 
the  entire  year.  Breach,  non-payment  of  the  rent. 
Plea,  that  the  Commissioners  never  executed  the 
lease,  and  that  the  entry  and  occupation  was  at  the 
will  of  the  Commissioners  only,  and  not  under  the 
demise.  Replication,  that  the  defendants  had  en- 
tered and  had  received  and  enjoyed  the  tolls,  Ac,  by 
the  permission  of  the  Commissioners,  under  the 
terms  of  the  indenture : — Held,  that  as  the  lessors 
had  not  executed  the  lease,  the  lessee  had  never  re- 
ceived the  consideration  for  which  he  had  stipulated, 
namely,  a  pernianent  estate  during  the  demise  and 
under  its  terms;  and,  therefore,  that  he  was  not 
liable  to  be  sued  upon  his  covenant  in  the  lease. 
Swatman.  v.  Ambler,  22  Law  J,  Rep.  (n.s.)  Exch. 
81;  8  Exch.  Eep.  72. 

(G)   Assignment. 
A,  the  plaintiflF,  demised  to  B  certain  premises  for 
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a  term  of  fifty-five  years,  in  consideration  of  5301., 
subjuct  to  the  payment  of  a  yearly  rent  of  84^.,  and 
covenants  for  repair,  &c.,  but  the  consideration 
money  not  being  paid,  B,  &c.  subsequently  assigned 
to  A,  by  way  of  mortgage,  the  whole  of  the  residue 
of  the  term  then  unexpired,  subject  to  the  rent  and 
covenants,  and  with  a  power  of  sale.  Notice  of  sale 
having  been  given  by  A  pursuant  to  the  power,  the 
plaintiff",  in  consideration  of  50OZ.  by  a  deed  "  bar- 
gained, .sold,  assigned,  transferred  and  set  over"  to 
the  defendant  the  premises  described  in  the  lease, 
to  hold  for  all  the  rest,  residue  and  remainder  of  the 
said  term  of  fifty-five  years  granted  by  the  plaintiff 
to  B  discharged  from  the  mortgage  debt,  but  subject 
to  the  payment  of  the  yearly  rent  of  84^.,  and  to  the 
covenants  in  the  said  lease  to  B ;  and  the  defendant 
covenanted  to  pay  the  rent  and  perform  the  cove- 
nants. The  defendant  then  entered  upon  the  pre- 
mises : — Held,  that  although  the  term  of  fifty-five 
years  was  merged  by  the  mortgage  to  'tKe  lessor,  the 
effect  of  the  conveyance  to  the  defendant  was  to 
create  a  new  term  of  tkesame  duration  as  the  unex- 
pired part  of  the  old  term,  and  that  the  defendant 
was  liable  upon  the  covenants  to  pay  the  rent,  and 
to  perform  the  repairs.  Cottee  v.  Richardson,  21 
Law  J.  Rep.  (n.s.)  Exch.  52;  7  Exch.  Rep.  143. 

(H)    SnRRENDEB. 

The  plaintiffs  having  brought  an  action  against 
the  defendant,  who  was  theu:  tenant  of  a  mill,  for 
breaches  of  covenant  in  a  lease  as  to  paying  rent  and 
repairing,  the  defendant  proposed  to  plead  the  fol- 
lowing plea  as  an  equitable  defence ;  that  it  was 
agreed  between  the  plaintiffs  and  the  defendant  that 
the  defendant  should  surrender  by  yielding  up  to  the 
plaintiffs  the  premises  in  his  occupation,  and  per- 
mitting the  plaintiffs  to  receive  the  rent,  and  the 
tenants  of  the  other  portions  to  attorn,  and  that  the 
defendant  should  pay  the  sum  of  2'M.  and  give -up 
a  quantity  of  machinery  to  the  plaintiffs,  in  consider- 
ation of  the  tenancy  being  put  an  end  to  and  in  dis- 
charge of  all  claims  under  the  said  lease.  That  the 
defendant  accordingly  paid  such  sum  of  money  and 
delivered  up  the  lease,  and  withdrew  from  possession 
of  the  premises  occupied  by  him,  and  permitted  the 
plaintiffs  to  receive  the  rents  of  the  tenants  who  were 
willing  to  attorn,  and  that  the  defendant  relinquished 
also  the  machinery, and  had  doneall  conditions  prece- 
dent, and  had  been  ready  and  willing  to  do  all  other 
things  necessary  on  his  part  for  putting  an  end  to  the 
tenancy  and  by  way  of  satisfaction  as  aforesaid;  and 
that  this  action  was  brought  in  fraud  and  breach  of 
the  said  agreement,  and  it  was  entirely  the  fault 
of  the  plaintiffs  that  such  surrender  was  not  com- 
pleted : — Held,  that  such  plea  did  not  constitute  an 
equitable  defence,  within  the  1"7  &  18  Vict.  c.  125. 
es.  83,  86,  (the  Common  Law  Procedure  Act,  1864,) 
as  a  Court  of  equity  would  not  either  compel  per- 
formance of  the  agreement  between  the  parties  or 
restrain  the  plaintiff's  from  executing  their  judgment 
without  at  the  same  time  compelling  the  defendant 
to  execute  a  surrender  in  writing,  pursuant  to  the 
Statute  of  Frauds;  and  this  Court  had  no  power  to 
compel  the  defendant  to  execute  such  surrender. 
Mines  Royal  Society  v.  Magnay,  24  Law  J.  Rep. 
(n.s.)  Exch.  7;   10  Exch.  Rep.  489. 

The  power  of  the  Court  to  act  under  the  above 
sections  is  confined  to  cases  where  they  are  empow- 


ered to  grant  an  injunction  absolute  and  without 
terms.     Ibid. 

(I)   FORFEITUEE. 

On  a  motion  for  judgment  under  section  210.  of 
the  Common  Law  Procedure  Act,  it  is  no  objection 
to  an  affidavit  that  it  alleges  that  more  than  half  a 
year's  rent  is  due,  and  that  no  sufficient  distress  is 
to  be  found  on  the  premises  countervailing  the 
arrears  then  due.  Doe  d.  Powell  v.  Roe  overruled. 
Cross  V.  Jordan,  22  Law  J.  Rep.  (n.s.)  Exch.  70;  8 
Exch.  Rep.  149. 

E,  the  tenant  of  leasehold  premises,  under-let  a 
portion  of  them  to  B  for  a  term  of  years,  reserving 
a  few  'months'  reversion.  B  covenanted  to  com- 
plete some  cottages  on  the  premises  by  the  25th  of 
June.  By  an  indenture,  made  on  the  30th  of  July 
following,  which  recited  that  B  had  entered  into 
several  agreements  and  under-leases  affecting  t;he 
leasehold  premises,  the  particulars  of  which  were 
known  to  J,  it  was  witnessed  that  E  did  "  bargain, 
sell,  assign,  transfer  and  set  over  the  said  leasehold 
premises,  with  their  appurtenances,  and  all  the 
estate,  right,  title  and  interest  of  him  the  said  E  in, 
to,  or  out  of  the  said  premises  and  every  part  thereof, 
to  J,  to  have  and  to  hold  the  said  premises  and 
ev«ry  part  thereof  for  the  residue  of  the  term  of  years 
granted  by  the  indenture  of  lease  under  which  E 
held,  and  all  other  the  estate  and  interest  of  the  said 
E  therein  or  thereout,  -subject  nevertheless  to  the 
agreement  and  under-leases  hereinbefore  referred  to." 
B  did  not  build  the  cottages  by  the  2Sth  of  June. 
It  did  not  appear  whether  E  knew  of  the  fact,  or 
elected  to  treat  the  default  as  a  breach  of  covenant 
and  a  forfeiture  of  the  lease : — Held,  that  asisuming 
that  the  non-completion  of  the  cottages  was  a  breach 
of  covenant,  and  gave  E  a  right  of  re-entry  before 
the  assignment  to  J,  and  that  the  statute  8  &  9 
Vict.  c.  106.  s.  S.  enabled  E  to  assign  the  rigliit  of 
entry  for  condition  broken,  yet  that  the  language 
of  the  indenture  was  not  sufficient  to  transfer  that 
right  to  J,  so  as  to  enable  him  to  take  advantage  of 
the  forfeiture.  Hn/nt  v.  Remniint  (in  error),  23  Law 
J.  Rep.  (K.s.)  Exch.  135. 

(J)  Renewal. 

The  under-lessee  of  a  renewable  customary  lease- 
hold eatate  covenanted  with  the  mesn-e  lessors  (the 
trustees  of  a  charity)  to  pay  the  fines  and  expenses 
beyond  the  amount  of  one  year's  rent,  on  the  admit- 
tance of  new  trustees  when  reduced  to  a  certain 
number.  Pending  litigation  in  respect  of  the  amount 
of  the  fines  payable  to  the  lord  of  the  manor,  the 
under-lessee  died,  having  specifically  bequeathed 
the  leasehold  estate.  On  special  case  between  the 
parties  beneficially  interested  in  the  leasehold  estate, 
the  amount  of  the  fines  payable  in  the  lifetime  of  the 
under-lessee,  and  the  costs  of  the  litigation  in  respect 
thereof,  were  ordered  to  be  paid  out  of  her  general 
personal  estate,  and  the  amount  of  the  fines  payable . 
after  her  decease,  and  the  costs  of  the  litigation  in 
respect  thereof,  were  ordered  to  be  paid  by  the 
specific  legatees.  FitzwilUams  v.  Kelly,  22  Laiv  J. 
Rep.  (N.s.)  Chanc.  1016;  10  Hare,  266. 

A  granted  a  lease,  and  covenanted  that  he  would 
always  at  any  time  when  requested  by  the  lessees, 
&c.,  demise  the  premises  for  the  further  term  of 
thirty-one  years,  in  which  new  lease  were  to  be  con- 
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tained  the  same  rents,  covenants,  articles,  clauses, 
provisoes  and  agreements : — Held,  that  this  amount'-  _ 
ed  to  a   covenant   for    perpetual    renewal.      Tlic 
Copper  Mining    Company   v.    Beach,    13  Beav. 
478. 

A  testator  covenanted  for  a  perpetual  renewal  of 
a  lease: — Held,  that  the  proper  form  of  lease  to  be 
granted  by  tnistees  was  a  demise  for  the  new  term, 
reciting  the  original  covenant  by  the  testator.    Ibid. 

Form  of  lease  to  be  granted  by  trustees  under  a 
covenant  by  a  testator  for  perpetual  renewal.  Hodges 
T.  Blagrave,  18  Beav.  404. 

Under  such  a  covenant  trustees  are  not  bound  to 
enter  into  a  covenant  to  renew,  but  the  original 
covenant  together  with  the  decision  of  the  Court  of 
the  lessee's  right  to  a  perpetual  renewal  should  be 
recited  in  the  lease  granted  by  the  trustees,  and  the 
trustees  should  purport  to  demise  in  obedience 
thereto.     Ibid. 

The  time  from  which  the  lessee  will  be  deemed  to 
have  neglected  or  refused  to  renew  is  not  to  be  com- 
puted from  the  latest  time  at  which  the  mesne 
landlord  might  have  procured  a  renewal ;  but  from 
the  time  at  which  he  applies  to  the  under-lessee  to 
contribute  to  the  fine  and  expense  of  the  renewal 
which  he  is  about  to  obtain,  or  has  obtained. 
Ohesterman  v.  Mann,  22  Law  J.  Rep.  (n.s.)  Chanc. 
151;  9  Hare,  206. 

Where  leases  which  the  testator  had  directed  to  be 
renewed  were  renewed  by  adding  a  cestui  que  vie,  by 
means  of  a  payment  out  of  funds  belonging  to  the 
testator's  estate  (not  charged  with  such  renewal), 
and  it  was  referred  to  the  Master  to  inquire  what 
security  the  tenant  for  life  of  the  leases  ought  to 
give,  and  to  what  amount,  for  the  contribution 
which  he  might  be  liable  to  make  for  the  benefit  he 
should  derive  from  the  renewal,  the  Master  found 
and  the  Court  had  confirmed  the  finding,  that  the 
payment  for  the  renewal  ought  to  be  secured  by  a 
policy  of  life  insuranceforthe  amountpaid  in  thename 
of  the  trustees  on  the  life  of  the  new  cestui  guevie,  the 
costs  and  premiums  in  respect  of  which  ought  to  be 
paid  out  of  the  rents  and  profits  of  the  estate  to 
which  the  tenant  for  life  was  entitled.  The  Court 
subsequently  declared  the  policy  of  life  assurance 
to  be  a  security  for  the  benefit  which  the  tenant  for 
life  had  derived  or  might  derive  from  the  renewal,  or 
might  have  derived  therefrom  if  another  proper  life 
had.  been  inserted  in  lieu  of  his  own.  Hudleston 
V.  Whelpdale,  9  Hare,  776. 

But,  Semite,  the  mode  of  providing  the  security 
adopted  by  the  report  is  erroneous  in  principle,  for 
the  object  of  the  Court  in  requiring  security  to  be 
given  by  the  tenant  for  life  in  respect  of  the  benefit 
which  he  may  derive  from  the  renewal  of  the  lease 
is,  that  the  sum  paid  out  of  the  capital  shall  be  borne 
by  the  parties  in  proportion  to  the  benefits  which  they 
derive,  and  the  security  therefore  is  for  the  purpose 
of  bringing  back  to  the  capital  so  much  as  the  tenant 
for  life  has  had  the  benefit  of,  and  this  sum  (which 
would  be  payable  on  the  death  of  the  tenant  for  life) 
is  not  perfectly  secured  by  a  policy  of  insurance  on 
the  life  of  another  person,  inasmuch  as  it  throws 
upon  the  remainderman  not  merely  the  interest  of 
tlie  capital  provided,  but  the  burthen  of  keeping  up 
a  policy  of  life  insurance  for  the  full  amount,  and  it 
is  mere  speculation  whether  this  burthen  will  be 
compensated  by  giving  him  the  benefit  of  a  policy 
Digest,  1850—1855. 


at  a  less  rate  of  premium  owing  to  an  eatlier  in- 
surance of  the  lifci     Ibid. 

Although  it  may  be  that  when  provision  is  made 
of  a  fund  for  renewal  the  remainderman  will  not 
sufltr,  this  is  not  the  principle,  for  the  principle  is 
that  the  remainderman  ought  to  bear  so  much  of 
the  capital  paid  for  renewal  as  may  not  be  paid  for 
the  tenant  for  life  under  the  security  which  he  has 
given.     Ibid. 

The  Court  will  not  retain  the  income  of  the  tenant 
for  life,  because  he  may  become  liable  to  give  secu- 
rity for  the  payments  on  account  of  renewals  before 
the  occasion  for  giving  such  security  has  arisen. 
Ibid. 

(K)  Reforming. 

By  an  agreement  in  writing  A  agreed  to  take  an 
under-lease  from  B  at  a  rent  of  340i.,  A  paying  all 
taxes,  land-tax  and  insurance.  A  lease  was  granted, 
reserving  the  rent  of  340i,  stated  to  include  the  land- 
tax;  it  had,  however,  been  redeemed  by  the  supe- 
rior landlord.  The  lessee  having  refused  to  pay  the 
amount  of  the  land-tax  redeemed,  the  lease  was 
ordered  to  be  reformed  by  making  him  liable  for  the 
land-tax,  though  redeemed: — Held,  also,  that  parol 
evidence  was  admissible  to  explain  the  meaning  of 
the  parties  by  "  land-tax."  Mvo'rwg  v.  Parker,  19 
Beav.  305. 

On  reforming  a  lease  no  costs  were  given  to  the 
plaintifl',  the  lessor,  because  the  suit  had  been  occa- 
sioned by  his  error  in  not  having  the  lease  properly 
prepared.    Ibid, 
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[See  titles  County  CorRT— Devise— Will.] 

(A)  Construction  of. 
la)  In  general. 

(5)  Gift  by  Implication. 
(c)  Meaning  of  Words. 

(B)  Who  take  as  Legatees. 
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(c)  Gift  to  a  Class. 
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(2)  Distribation    per    Capita,    or  per 

Stirpes. 

(3)  Next-of-Kvn. 
(4^  Sepresentatives. 

(5)  Family. 

(6)  Offspring. 

(7)  Issue. 

(8)  Children. 

(9)  Illegitimate  Children. 

(C)  What  Property  passes. 

{a)  In  general. 

(b)  Monies. 

(c)  Dividends. 

(D)  What  Interest  vests. 

(a)  Absolute. 
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Ic)  Joint  Temmcy. 
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(e)  Separate  Use. 
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( F)  Vested  ok  Contingekt. 

(a)  In  general. 

(5)  Period  of  Vesting/. 

(G)  Specific  and  Demonstkative. 

(H)    CnMOLATIVE  OR  SoBSTITtlTIONAt. 

(I)  Conditional. 

(J)  Sdbvivorship. 

(K)  Payment  of. 

(L)  Investment. 

(M)  Abatement. 

(N)  Ademption  and  Satisfaction. 

(0)  Remission  of  Debt. 

( P )  Assent  of  Executor. 

(Q)    FOBFEIinRE. 

(R)  Void. 
(S)  Revoked. 
(T)  Lapsed. 
(U)  Residue. 
( V)  Interest  on.| 
(W)  Annuity. 
(X)  Recovery  of  Legacy. 
(Y)  Rights  and  Liabilities  of  the  Lega- 
tee. 
( Z)  Legacy  Duty. 


(A)  Construction  of. 
{a)  In  general. 

A  testator  gave  his  residuary  estate  equally  among 
his  six  children,  and  directed  that  sums  of  money 
appearing  by  his  private  ledger  to  be  due  from  them, 

should  in  the  division  be  brought  into  account : 

Held,  that  allowance  must  be  made  for  all  sums  ap- 
pearing due,  though  they  were  barred  by  the  Statute 
of  Limitations.  Hose  v.  Gould,  21  Law  J.  Rep. 
(n.s.)  Chanc.  360;  16  Beav.  189. 

A  testator  by  his  will  bequeathed  the  sum  of  700^ 
unto  and  amongst  J  C  and  C  his  wife,  and  W  L, 
and  in  the  same  will  bequeathed  200/.  to  W  L  and 
2001.  to  J  C,  and  also  2001.  to  the  said  C  the  wife  of 
J  C : — Held,  that  the  fund  was  divisible  into  two  parts 
only,  and  not  into  three  parts,  and  that  one  moiety 
belonged  to  J  C  and  C  his  wife,  and  that  the  other 
moiety  belonged  to  W  L.  In  re  Wylde's  Estate,  22 
Law  J.  Rep.  (n.s.)  Chanc.  87;  2  De  Gex,  M.  &  G. 
724. 

A  testator  devised,  previously  to  the  "Wills  Act, 
real  estates,  in  the  event  of  his  death  without  leaving 
issue  by  his  wife,  to  her  for  life,  remainder  to  his 
brother  for  life,  remainder  to  trustees  to  sell  and  pay 
part  of  the  proceeds  to  a  daughter  of  the  testator's 
brother,  on  attaining  twenty-one,  or  marrying,  and  to 
be  a  vested  interest  then,  although  payment  might 
not  be  possible  until  the  deaths  of  the  tenants  for 
life  : — Held,  that  the  terms  of  the  devise  imported 
failure  of  issue  at  the  testator's  death,  and  not  a 
general  failure  of  issue,  and,  therefore,  that  the 
legacy  out  of  the  proceeds  of  sale  was  not  void  for 
remoteness.  In  the  matter  of  Rye's  Trust,  22  Law 
J.  Rep.  (n.s.)  Chanc.  345;  10  Hare,  106. 

A  testator  gave  to  E  200/.,  and  appointed  him  to 
be  his  executor;  and  declared  that,  if  his  (the  testa- 
tor's) son  should  not  recover  from  his  then  mental 
malady,  then  he  gave  E  200/.  E  did  not  prove  the 
will: — Held,  that  E  was  entitled  to  both  legacies. 
Wildes  v.  Davics,  22  Law  J.  Rep.  (n.s.)  Chanc 
495;  1  Sm.  &  G.  475. 


A  testator  gave  a  fund  to  four  persons  or  any  of 

them,  in  such  shares,  &c.  as  A  B  should  appoint, 

'  and  in  default  equally.     He  directed  that  such  four 

persons  should  bring  into  hotchpot  the  amount  of 

advances  he  might  make  to  any  of  them  in  his  life: 

Held,  that  the  hotchpot  clause  operated  only  on 

the  unappointed  fund,  if  any.  Brochlehurst  v.  FHrit, 
16  Beav.  100. 

A  testator  directed  hia  trustees  to  invest  1 ,400/. 
for  his  widow  for  life,  with  remainder  to  his  daughter 
for  life,  and  800/.  for  his  daughter  for  life;  and 
after  the  death  of  his  daughter  he  gave  the  two  sums 
to  her  children,  and  if  she  died  unmarried  (which 
happened)  he  gave  the  said  principal  sums  of  1,400/. 
and  800/.  in  manner  following:  800/.,  "part  thereof," 
to  A,  "  and  the  remainder  of  the  said  sums"  to  B. 
The  daughter  died  in  the  lifetime  of  the  widow,  un- 
married : Held,  that  the  800/.  thus  released,  whs 

divisible  between  A  and  B  in  the  proportion  of  8 
to  14.     ffewitt  V.  George,  18  Beav.  S22. 

A  wife  appointed  5,000/.  to  her  daughter,  but  if 
she  had  a  fortune  of  25,000/.  (over  which  the  husband 
had  a  power  of  appointment),  then  she  desired  the 
5,000/.  to  be  divided  between  her  son  and  daughter, 
desiring  that  her  husband  should  have  a  life  interest 
therein : — ;Held,  that  the  husband  took  a  life  interest 
at  all  events.     Ilarhy  v.  Darby,  1 8  Beav.  412. 

Bequest  of  residue  to  "divide  "  the  same  between 
the  brothers  of  A,  and  the  nephews  of  B,  and  my 
housekeeper  C : — Held,  that  this  did  not  entitle  C 
to  one-third,  but  that  all  the  objects  took  equally. 
Amsmi  V.  Harris,  19  Beav.  210. 

Under  a  bequest  of  leaseholds  for  the  legatee's  per- 
sonal support  and  maintenance,  and  to  be  entirely 
free  from  any  claim,  charge  or  demand,  or  lien  of 

his  creditors : Held,  that  the  leaseholds  could  not  be 

withheld  from  the  legatee  until  he  paid  a  debt  due 
from  him  to  the  testator,  even  assuming  that  a  spe- 
cific legacy  may  be  so  withheld  in  the  absence  of 
such  a  testamentary  exemption ;  as  to  which — qiujae. 
Ha/rvey  v.  Palmer,  4  De  Gex  &  S.  426. 

(6)  Gift  hy  Implication. 

A  testatrix  devised  real  estate  to  A  B  in  fee ;  she 
then  gave  legacies,  and  devised  the  residue  of  her  real 
estate  to  C  -D  for  life,  with  remainder  to  his  issue, 
with  remainder  to  the  first  and  other  sons  of  A  B  in 
tail  male,  with  remainders  over.  She  then  bequeathed 
the  residue  of  her  personal  estate  to  trustees  upon 
trust  for  A  B,  but  if  he  should  die  in  her  lifetime, 
"  without  leaving  any  child  or  children  him  surviv- 
ing," the  residue  was  to  be  in  trust  for  C  D  abso- 
lutely. A  B  died  in  the  lifetime  of  the  testatrix, 
leaving  children : — Held,  affirming  a  decree  of  the 
Master  of  the  Rolls,  that  the  will  did  not  create  any 
trust  by  implication  of  the  residue  of  the  personal 
estate  in  favour  of  the  children  of  A  B.  Zee  v.  Susie, 
22  Law  J.  Rep.  (n.s.)  Chanc.  97;  2  De  Gex,  M.  & 
G.  810;  14  Beav.  459. 

A  testator  gave  his  residue  to  his  wife  for  her  and 
her  son's  support,  clothing  and  education,  until  he 
should  attain  twenty-one.  If  he  died  under  twenty- 
one,  then  he  gave  all  the  interest  of  his  Bank  stock 
to  his  wife  for  life  ;  after  her  death  he  gave  all  his 
property  to  his  daughter  : — Held,  that  the  son  did 
not  take  any  estate  by  implication  on  attaining 
twenty-one;  but  there  was  an  intestacy.  Filzhenry 
v.  Bonner,  2  Drew.  36. 
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(c)  Meaning  of  Words — "  Then  Unmarried." 

A  testator,  after  giving  to  his  daughter,  during  the 
joint  lives  of  his  wife  and  herself,  an  annuity,  gave 
her  a  larger  annuity  if  she  should  survive  and  be 
still  unmarried  j  and  he  gave  her  a  sum  of  money  as 
an  outfit  at  her  mother's  decease,  if  she  should  be 
then  unmarried.  The  daughter  was  a  spinster  at 
the  date  of  the  will  and  at  the  testator's  death,  but 
she  married  during  her  mother's  life ; — Held,  upon 
the  context  and  comparisons  of  expressions,  that  the 
words  "  then  unmarried "  must  be  construed  as 
"without  having  been  married."  In  re  ThisUe- 
ie's  Trust,  24  Law  J.  Rep.  (k.s.)  Chanc.  712. 


(B)  Who  take  as  Legatees. 

(a)  Generally. 

[Z>e  Bea/weoir  v.  J)e  Beauvoir,  6  Law  J.  Dig.  384 : 
affirmed  3  H.L.  Cas.  524.] 

The  bequest  of  a  legacy  to  a  person  or  the  wife  of 
a  person  who  has  signed  his  name  as  a  witness  in  a 
will,  win  not  take  effect,  although  it  may  be  alleged 
{dehors  the  will)  that  the  vritness  signed  only  as 
attesting  the  marks  of  two  previous  witnesses  (both 
marksmen)  to  the  execution  of  the  will.  Wigan  v. 
Rowland,  23  Law  J.  Rep.  (n.s.)  Chanc.  69;  11  Hare, 
157. 

(S)  Description  of  Legatee. 

A  testatrix  gave  the  interest  of  certain  money  in 
the  funds  to  her  daughter  Mary  for  life,  and  after  her 
decease  the  capital  to  be  divided  between  the  hus- 
bands of  her  daughters  and  her  son,  or  such  of  them  as 
might  be  living  at  the  decease  of  her  daughter  Mary. 
One  of  the  daughters  married  a  second  husband, 
after  the  death  of  the  testatrix,  who  was  living  at  the 
death  of  the  tenant  for  life : — Held,  that  the  testa- 
trix meant  to  designate  the  particular  husbands  living 
at  the  time  she  made  her  will,  and  that  the  second 
husband  was  not  entitled  to  a  share  of  the  trust  fund. 
Ex  parte  Bryan's  Trust,  21  Law  J.  Rep.  (n.S.) 
Chanc.  7;  2  Sim.  N.S.  103. 

The  Court  will  not  hold  a  testamentary  disposition 
to  be  void  for  uncertainty  if  there  is  a  reasonable  de- 
gree of  certeunty  as  to  the  testator's  intention.  There- 
fore, where  a  testatrix  bequeathed  a  legacy  to  the 
wife  of  a  person  by  the  name  of  one  of  their  daugh- 
ters, an  infant  of  tender  years, — Held,  on  claim  by 
the  husband  and  wife,  that  they  and  not  the  daugh- 
ter were  entitled  to  the  legacy,  and  that  the  gift  was 
not  void  for  uncertainty.  Ada/ms  v.  Jones,  21 
Law  J.  Rep.  (n.S.)  Chanc.  352;  9  Hare,  485. 

A  bequest  of  500i  to  the  Westminster  Asylum  for 
pregnant  women, — Held,  upon  extrinsic  evidence, 
and  the  context  of  the  will,  without  any  inquiry,  a 
gift  to  "  The  General  Lying-in  Hospital."  The  Oe- 
neral  Lying-in  HospiUd  v.  Knight,  21  Law  J.  Rep. 
(h.s.)  Chanc.  537. 

A  testator  bequeathed  to  each  of  the  servants  living 
with  him  at  his  decease,  and  who  should  then  have 
lived  in  his  service  for  three  years,  one  year's  wages : 
— Held,  to  be  a  bequest  only  to  such  servants  as  are 
usually  hired  at  yearly  wages,  and  not  to  extend  to 
a  gardener  living  on  the  grounds,  and  hired  at  weekly 
wages.  Blachmell  v.  Pemnamt,  22  Law  J.  Rep.  (n.s.) 
Chanc.  156;  9  Hare,  551. 

A  testator,  after  giving  legacies  to  various  persons, 


some  of  whom  were  mentioned  by  name  and  others 
described  as  a  class,  bequeathed  the  residue  of  his 
property  to  his  several  legatees  thereinbefore  "  spe- 
cially named,"  exclusive  of  the  objects  taking  under 
the  trusts  for  the  distribution  of  blankets : — Held, 
that  the  testator,  by  excluding  certain  persons  not 
mentioned  by  name  from  his  residuary  bequest,  had 
sufficiently  explained  his  intention ;  and  that  under 
the  words  "specially  named"  those  legatees  who 
were  not  mentioned  nomimati/m,  but  only  described 
as  a  class,  were  entitled  to  share  equally  with  the 
other  legatees.  In  re  Holmes's  Trust,  22  Law  J. 
Rep.  (n.s.)  Chanc.  393;  1  Drew.  321. 

A  testator  directed  his  executors  to  pay  the  sum 
of  500?.  a  piece  "to  each  child  that  may  be  born  to 
either  of  the  children  of  either  of  ray  brothers,"  to 
be  paid  to  each  at  twenty-one: — Held,  upon  appeal, 
that  this  was  not  a  bequest  to  a  class,  but  to  each 
individual  who  at  the  testator's  death  might  answer 
that  description.  Storrs  v.  Benhow,  22  Law  J.  Rep. 
(n.S.)  Chanc.  823;  3  De  Gex,  M.  &  G.  390. 

The  plaintiff,  a  child  of  a  nephew,  was  bom  six 
months  after  the  testator's  death : — Held,  that  being 
in  esse  at  the  testator's  death,  he  was  within  the  de- 
scription, and  entitled  to  a  legacy  of  500i.     Ibid. 

A  testator  bequeathed  a  legacy  to  his  cousin  Ann, 
the  daughter  of  his  uncle  Peter,  and  bequeathed  a 
moiety  of  his  residuary  estate  to  another  cousin  by 
the  description  of  Vincent,  the  son  of  his  said  uncle 
Peter.  The  testator's  uncle  Peter  had  two  sons, 
named  Frederick  and  Alexander,  neither  of  whom 
was  on  terms  of  intimacy  with  the  testator.  Another 
of  the  testator's  uncles,  whose  Christian  names  were 
Joseph  Vincent,  had  an  only  son  named  George 
Vincent,  who  was  generally  known  and  called  by  the 
testator  by  the  name  of  Vincent  only,  and  was  on 
intimate  terms  with  the  testator : — Held,  on  motion 
for  a  decree,  the  Court  rejecting  extrinsic  evidence  of 
the  testator's  intention,  that  George  Vincent  the  son 
of  Joseph  Vincent  was  entitled  to  the  residuary 
bequest  in  preference  to  Frederick,  the  son  of  the 
testator's  imcle  Peter.  Bemasconi  v.  AtHnson,  23 
Law  J.  Rep.  (n.s.)  Chanc.  184;  10  Hare,  345. 

A  testator  gave  to  Sarah  S,  the  unmarried  sister  of 
T  S  and  W  S,  an  annuity  of  201.  a  year  for  her  life. 
He  also  gave  to  Mr.  F,  who  married  the  sister,  now 
deceased,  of  T  S  and  W  S,  an  annuity  of  SOI.  for  his 
life ;  and  in  case  Sarah  S  should  depart  this  life  be- 
fore F,  he  gave  him  an  additional  annuity  of  201.  for 
his  life.  There  was  no  person  of  the  name  of  Sarah  S ; 
but  T  S  and  W  S  had  two  sisters  only,  Lucy,  who 
had  been  married  to  J  H,  and  Mary,  who  was  never 
married,  but  who  for  many  years  had  lived  with  F, 
by  whom  she  had  four  children  who  were  brought 
up  by  him.  The  testator  had  frequently  called  at 
the  house  where  the  legatees  resided  and  made  them 
gifts  of  money,  and  he  did  so  after  the  death  of 
Mary.  The  annuities  were  paid  for  some  time  after 
the  decease  of  the  testator,  but  payment  was  refused 
after  the  decease  of  Lucy  H ;  and,  upon  a  bill  filed, 
— Held,  that  F  was  entitled  to  the  annuity  of  30/. 
Ford  v.  Batley,  23  Law  J.  Rep.  (n.s.)  Chanc.  225; 
17  Beav.  303. 

The  will  directed  the  executors  to  purchase  the 
annuities  in  their  names  either  from  the  Commis- 
sioners for  Reduction  of  the  National  Debt,  under  the 
10  Geo.  4.  c.  24,  or  from  any  public  company,  &c.; 
but  this  was  never  done.     Upon  inquiry  Lucy  H 
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was  found  to  be  the  person  intended  by  Sarah  S,  the 
unniarried  sister  of  T  S  and  W  S ;  and  upon  further 
directions,  F  was  declared  entitled  to  the  additional 
annuity  of  201.,  and  he  asked  that  the  annuities 
might  not  be  purchased,  but  that  the  money  appli- 
cable to  the  purchase  might  be  paid  to  him : — Held, 
that  F  was  entitled  to  have  a  government  annuity 
purchased,  and  that  he  had  a  right,  in  lieu  thereof, 
to  elect  to  have  such  a  sum  paid  to  him  as  would  be 
applicable  to  purchase  such  annuities.     Ibid. 

A  legacy  to  the  son  and  unmarried  daughters  of  A 

equally  : Held,  on  appeal  overruling  the  decision 

of  the  Court  below,  that  the  gift  was  not  a  gift  to  a 
class,  but  referred  to  the  state  of  circumstances  at  the 
date  of  the  bequest,  and  that,  therefore,  daughters 
who  married  after  that  date,  and  one  of  whom  was 
a  widow  at  the  time  of  division,  were  equally  entitled 
with  the  son  and  the  one  daughter  who  never  mar- 
ried. JTcdl  1.  Robertson,  23  Law  J.  Rep.  (h.s.) 
Chanc.  241;  4  De  Gex,  M.  &  G.  781:  overruling 
22  Law  J.  Rep.  (s.s.)  Chanc.  1054. 

A  bequest  to  "  The  Carey  Street  Infirmary," — 
Held,  upon  extrinsic  evidence,  a  gift  to  the  Carey 
Street  Dispensary.  Emg's  College  Hospital  v.  Wheil- 
dm,  23  Law  J.  Rep.  (n.s.)  Chanc.  537;  18  Beav.  30. 
A  testatrix  devised  all  her  property,  subject  to 
certain  bequests,  to  her  nephew,  "  Robert  Mostyn,  of 
Calcott  Hall,"  whom  she  made  her  executor.  Among 
these  bequests  were  certain  annuities,  on  the  expira- 
ration  of  which  the  property  was  to  fall  "  into  the 
hands  of  my  dear  nephew  ,Tohn  Henry  Mostyn,  of 
Holywell,  surgeon,  but  late  of  Calcott  Hall;  and 
should  he  not  marry,  to  be  divided  equally  between 
Samuel  Mostyn,  John  Mostyn  and  Mary  Davies,  all 
of  them  late  of  Calcott  Hall."  The  residue  was  to 
go  to  the  executor.  John  Henry  Mostyn,  the  only 
person  who  was  properly  named  in  the  will,  died  un- 
married. There  was  no  John  Mostyn,  but  there 
was  a  Thomas  Mostyn,  bom  between  Samuel  and 
Mary : — Held,  affirming  the  judgment  of  the  Court 
below,  that  this  Thomas  took  no  interest  in  the  will. 
Mostyn  v.  Mostyn,  23  Law  J.  Rep.  (n.s.)  Chanc.  925; 
5  H.L.  Cas.  1S5:  affirming  22  Law  J.  Rep.  (n.s.) 
Chanc.  673;  3  De  Gex,  M.  &  G.  140;  17  Beav. 
S23. 

Lord  Dormer,  by  his  will,  made  such  limitations 
of  his  estates  as  that  they  should  in  effect  be  enjoyed 
by  the  person  who  should  for  the  time  being  hold  the 
title  of  Lord  Dormer.  The  testator,  by  a  codicil, 
gave  to  B,his  next  heir  after  the  death  of  A  without 
issue  male,  an  annuity  of  \&W.  for  life,  but  in  case  B 
should  become  possessed  of  the  testator's  title  and 
estate,  then  the  annuity  was  to  be  paid  to  his  next 
male  heir  for  life,  and  so  on  successively  to  all  the 
sons  of  the  testator's  cousin,  so  that  the  next  heir  to 
the  title  and  estate  should  always  enjoy  this  annuity, 
A  died  without  issue  male,  whereupon  B  became  en- 
titled to  the  title  and  estate;  and  the  annuity  was 
from  that  time  paid  to  C,  the  eldest  son  of  the  testa- 
tor's cousin  (who  was  then  the  next  heir  presumptive 
to  the  title  and  estate  of  Lord  Dormer).  B  then  had 
a  son  born,  who  became  heir  apparent  to  the  title 
and  estate,  and  afterwards  C  died: — Held,  that  B's 
son  could  not  take  the  annuity,  as  the  gift  was  to  the 
sons  of  the  testator's  cousin ;  and  that  the  second  son 
of  the  cousin  could  not  take,  as  he  was  not  the  next 
heir  to  the  testator's  title  and  estate,  and  conse- 
quently that  the  annuity  ceased  upon  the  death  of 


C.  Dormef  v,  Phillipps,  24  Law  J.  Bep,  (k.s.) 
Chanc.  168;  3  Drew,  39:  affirmed  4  De  Gex,  M. 
&  G,  8S6. 

The  testator  also,  by  the  same  codicil,  gave  to  C 
an  annuity  of  50/,  "for  life,  to  devolve  to  his  next 
brother,  and  so  on,  in  case  of  his  becoming  possessed 
of  the  annuity  of  1501.:" — Held,  that,  upon  the 
death  of  C,  this  annuity  ceased,  there  being  no  longer 
any  person  entitled  to  the  annuity  of  160/.     Ibid. 

A  direction  in  a  will  that  trustees  should  "  divide" 
a  reversionary  fund  equally  between  a  testator's  chil- 
dren living  at  the  decease  of  the  tenant  for  life,  "  or 
such  others  as  would  have  been  entitled  to  it  at  the 
death  of  their  parents," — Held,  not  to  include  a 
grandchild  whose  father  died  after  the  testator,  but 
before  the  tenant  for  life.  Miller  v.  Chapman,  24 
Law  J.  Rep.  (U.S.)  Chanc.  409. 

A  bequest  to  T  T  of  E,  There  was  a  J  T  of  R, 
a  nephew  of  the  testatrix,  and  his  brother,  named 
T  T,  who  was  not  of  R  :_Held,  that  T  T  might  ad- 
duce extrinsic  evidence  to  shew  that  he  was  in  some 
sense  rightly  described  as  of  R,  and  that  J  T  might 
bring  evidence  to  shew  that  there  was  a  mistake  in 
the  name  of  the  legatee,  and  a  prior  will  being 
produced,  made  three  years  before,  in  which  the 
testatrix  gave  a  legacy  to  T  T  of  R,  surgeon,  which 
was  the  profession  of  J  T,  was  held  to  be  conclusive 
evidence  in  his  favour,  as  it  was  not  shewn  that  the 
testatrix  had  discovered  her  mistake  as  to  the  name 
before  she  made  her  last  will.  In  re  Feltham's 
Trusts,  1  Kay  &  J.  528. 

A  testator  by  his  will  gave  to  each  person  as  a  ser- 
vant in  his  domestic  establishment  at  the  time  of  his 
decease  a  year's  wages,  beyond  what  should  be  due 
to  him  or  her  for  wages: — Held,  that  a  head  gar- 
dener who  lived  in  one  of  the  testator's  cottages,  and 
was  not  dieted  by  the  testator,  was  not  entitled  to  a 
year's  wages  under  the  will.  Ogle  v,  Morgan,  1  De 
Gex,  M.  &  G.  369. 

A  testator  bequeathed  100/.  a  piece  to  the  four 
sons  of  A  H  by  a  former  husband.  She  had  four 
children  by  such  former  husband,  but  one  of  them 
was  a  daughter : — Held,  that  the  daughter  took  a 
legacy  of  100/.  Zame  v.  Green,  4  De  Gex  &  Sm. 
239. 

A  testator  bequeathed  a  sum  of  stock  in  trust  for 
a  daughter  for  life,  and  in  case  there  should  be  no 
child  of  the  daughter  living  at  her  decease,  or  being 
such  they  should  all  die  under  twenty-one,  then  the 
testator  bequeathed  the  stock  unto  all  and  every  his 
children  then  living,  and  the  child  or  children  of 
such  of  his  said  children  as  should  be  then  dead,  in 
equal  shares,  but  so  that  such  his  grandchildren 
should  only  have  among  them  such  share  as  their 
parents  would  respectively  have  been   entitled  to 

in  case  they  had  been  then  living: Held,  that  the 

children  of  a  child  of  the  testator  known  by  him  to 
be  dead  at  the  date  of  the  will  did  not  take  any  in- 
terest. In  re  Thompson's  Trusts,  5  De  Gex,  M.  & 
G.  280. 

A  testator  by  his  will  gave  to  trustees  1,000/,  stock 
on  trust  to  pay  the  dividends  to  his  nephew  for  life, 
and  after  his  decease,  in  case  his  nephew's  wife  should 
survive  him,  to  pay  the  same  to  her  for  life  ;  and 
afterwards  on  trust  to  pay  the  capital  among  his 
nephew's  children.  The  nephew  died  unmarried, 
but  left  surviving  a  woman  with  whom  he  had  co- 
habited  for  many  years,  who  was  supposed  by  the 
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testator  to  beliis  wife,  and  was  frequently  referred  to 
as  such  ; — Held,  that  the  gift  was  void.  In  re  Da- 
venport's Trust,  1  Sm.  &  G.  126. 

A  testator,  who  died  in  1819,  bequeathed  a  legacy 
to  accumulate  in  trust  for  the  eldest  daughter  of 
A  B,  to  be  paid  at  twenty-one,  and  if  none  to  the 
eldest  daughter  of  C  D,  payable  in  like  manner. 
A  B  never  had  a  daughter,  and  died  in  1861.  C  D 
had  a  daughter,  G,  born  in  1821  and  who  died  in 
1827,  and  other  daughters : — Held,  that  the  repre- 
sentative of  G  was  entitled  to  the  legacy,  and  to 
the  accumulations  accrued  down  to  1827,  together 
with  simple  interest  thereon  from  that  day  to  the 
day  of  payment  in  1852.  Bryan  v.  Collins,  16 
Beav.  14.^ 

Erroneous  description  of  a  legatee  rejected  upon 
extrinsic  evidence.  In  re  BlacTeman,  16  Beav.  377. 
A,  the  grandchild  of  C,  and  B,  the  widow  of  a 
child  of  C,  held  under  the  circumstances  entitled  to 
a  bequest  made  to  A  and  B,  widow,  described  as 
"  children  of  C."     Ibid. 

Bequest  to  "  the  treasurer  of  the  fund  for  the 
superannuated  preachers  and  widows  of  Wesleyan 
Ministers."  There  being  no  such  fund, — Held, 
that  "  the  Itinerant  Methodist  Preachers'  Annuitant 
Society  "  might  take.  Bunting  v.  Marriott,  19 
Beav.  163. 

Legacy  to  "  my  granddaughter  E  B."  There  were 
two  of  that  name,  one  of  them  constantly  visiting 
the  testator  and  much  noticed  by  him,  the  other  not : 
• — Held,  that  the  former  was  entitled  to  the  legacy. 
Jefferies  v.  Michell,  20  Beav.  15. 

(c)  Gift  to  a  Class. 
(1)  When  and  how  ascertained. 

Where  a  sum  of  money  is  bequeathed  to  be  divided 
among  a  class  when  the  eldest  attains  twenty-one, 
whether  the  gift  be  vested  or  contingent,  all  the 
children  who  are  born  before  the  period  of  division 
are  admitted  to  take  shares.  Mmm  v.  Thompson, 
Kay,  638. 

Where  distinct  sums  of  money  are  given  to  every 
individual  of  the  class,  but  no  time  is  limited  for  dis- 
tribution, the  persons  who  answer  the  description  at 
the  death  of  the  testator  are  alone  entitled  to  take. 
Ibid. 

The  construction  is  the  same  if  the  gift  be  of  a 
certain  sum  to  each  of  the  children  of  A  and  B  who 
should  attain  twenty-one,  but  in  case  any  of  them 
should  die  under  that  age,  his  share  to  go  to  his 
swrvvving  brothers  and  sisters,  although  A  had  no 
children  at  the  date  of  the  will  or  at  the  death  of  the 
testator,  but  had  children  born  after  the  testator's 
death.     Ibid. 

"  Surviving  "  in  such  a  limitation  cannot  be  read 
"  other,"  so  as  to  entitle  a  child  to  the  share  of  a 
brother  who  died  before  he  was  born.     Ibid. 

Devise  and  bequest  to  all  the  testator's  children 
living  at  his  decease  (without  naming  them).  A 
subsequent  codicil  confirmed  the  gift  as  mentioned 
in  his  will  "  to  his  surviving  children  "  (naming  them 
all).  One  died  in  the  testator's  lifetime  leaving 
children  who  smvived  the  testator : — Held,  that  the 
survivorship  had  relation  to  the  testator's  death  and 
not  to  the  date  of  the  will,  and  that  the  representa- 
tives of  the  deceased  child  took  nothing  under  the 
1  Vict.  c.  26.  s.  33.  FuUford  v.  Fullford,  1 6  Beav. 
£65, 


Gift  to  A,  a  child  of  the  testatrix,  for  life  by 
weekly    payments,    remainder   to    "  ray   surviving 

children": Held,  that   this  meant   only   children 

surviving  the  tenant  for  life.      In  re  Pritcha/rd's 
Trusts,  3  Drew.  163. 

Testator  gave  real  estate  to  his  wife  for  life,  and 
after  her  decease  on  trust  to  sell  twelve  months  after 
her  death,  the  proceeds  to  go  "  equally  between  all 
his  children ;  but  if  any  of  them  should  be  then 
deceased  leaving  lawful  issue  surviving  them,  then 
the  respective  share  or  shares  of  such  deceased  child 
or  children  should  be  given  to  such  issue,  if  more 
than  one,  in  equal  proportions."  The  widow  died, 
living  the  testator;  one  of  the  children  of  the  testator 
survived  the  widow  and  died,  living  the  testator, 
leaving  a  husband  and  children  : — Held,  that  her 
share  went  to  the  surviving  children  of  the  testator, 
and  not  to  her  issue,  nor  to  her  personal  representa- 
tives under  the  Wills  Act.  Olmey  v.  Bates,  3  Drew. 
319. 

The  33rd  section  of  the  Wills  Act  applies  only  to 
cases  of  strict  lapse,  not  to  the  case  of  gifts  to  a 
class.    Ibid. 

(2)  Distribution  per  Capita  or  per  Stirpes. 

Bequest  of  3,000?.  to  trustees  for  L  C  for  life,  with 
remainder  in  default  of  appointment  equally  to  and 
amongst  her  sisters  or  their  children  living  at  her 
decease : — Held,  that  the  children  of  a  sister  who 
had  died  in  the  testator's  lifetime  before  the  date  of 
the  codicil  took  no  interest.  Congreve  v.  Palmer, 
23  Law  J.  Rep.  (n.s.)  Chanc.  54. 

Held,  also,  that  the  children  of  the  sisters  sur- 
viving L  C  took  per  stirpes.    Ibid. 

A  testator  gave  real  and  personal  estate  to  trustees 
during  the  lives  of  eight  nephews  and  nieces,  whom 
he  named,  and  the  survivors  and  survivor  of  them, 
upon  trust  to  pay  one-eighth  of  the  rents  to  each 
during  their  respective  natural  lives;  and  directed 
that  in  case  any  should  die  without  leaving  issue,  the 
share  of  him,  her  or  them  so  dying  should  go  among 
the  survivors  in  the  same  manner  as  their  original 
shares;  and  in  case  any  of  the  eight  legatees  should 
die  leaving  issue,  the  share  original  and  accruing  of 
him,  her  or  them  so  dying  should  be  paid  to  and 
equally  among  such  issue;  and  after  the  decease  of 
the  survivor  of  the  eight  legatees  the  testator  devised 
such  real  and  personal  estate  unto  the  issue  then 
living  of  the  eight  legatees  and  their  heirs,  the  share 
of  the  issue  in  the  fee  simple  to  be  in  the  same  pro- 
portion as  the  rents  and  profits  he  or  they  might 
then  be  in  receipt  of : — Held,  that  on  the  death  of 
the  survivor  of  the  eight  legatees  the  property  be- 
came divisible  and  payable  among  and  to  the  children 
living  of  the  legatees  who  had  died  and  left  children, 
such  children  to  take  per  stirpes,  but  the  members 
of  each  stirps  to  take  equally.  Bradshaw  v.  Mellvng, 
23  Law  J.  Rep.  (n.s.)  Chanc.  603;  19  Beav.  417. 

A  testator,  after  the  death  of  his  wife,  gave  certain 
property  to  be  equally  divided  between  B  J  and  A 
his  wife,  and  0  A  and  S  his  wife,  for  their  lives,  after 
which  to  be  equally  divided  between  the  children  of 

B  J  and  C  A  above  named  : Held,  that  the  children 

of  B  J  and  C  A  were  entitled ^cr  capita.  Airey  v. 
Newman,  22  Law  J.  Rep.  (n.s.)  Chanc.  627;  16 
Beav.  431. 

A  testatrix  bequeathed  stock  to  T  P  and  J  S  for 
their  lives,  and  from  and  after  their  decease  to  the 
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"surviving  children"  of  the  said  T  P  and  J  S,  share 
and  share  alike  : — Held,  that  the  children  living  at 
the  death  of  the  survivor  of  T  P  and  J  S  were  alone 
entitled,  and  that  they  took  per  capita  and  not  per 
stirpes.    Stevenson,  v.  Oullan,  18  Beav.  690. 

A  testator  directed  his  executors  to  pay  and  divide 
the  residue  "  unto  and  amongst  his  own  next-of-kin 
under  the  Statute  of  Distributions": — Held,  that 
brothers  and  deceased  brothers'  children  took  pet" 
stirpes.    Lewis  v.  Morris,  19  Beav.  34. 

The  testator  gave  a  residuary  fund  to  his  brothers 
and  sisters  for  life,  and  from  and  after  the  decease  of 
the  survivor  to  pay  the  principal  to  their  issue  who 
should  live  to  attain  twenty-one,  or  the  issue  of  such 
of  them  as  should  be  then  deceased,  such  class  of 
issue,  whether  in  the  first  or  second  degree,  to  take 
only  as  amongst  themselves  the  shares  which  their 
parents  would  have  been  entitled  to  if  living  : — Held, 
that  the  children  of  the  brothers  and  sisters  took  per 
stirpes^  and  that  the  children  of  one  of  the  testator's 
nephews  who  died  in  the  testator's  lifetime  took  with 
their  uncles  and  aunts  the  share  which  their  father 
would  have  taken  if  then  living.  Shcmd  v.  Kidd, 
19  Beav.  310, 

The  word  "  or  "  construed  "  and,"    Ibid. 

Bequest  (in  effect)  to  A  for  life,  and  in  default  of 
her  appointment  equally  amongst  "  her  sisters  or 
their  children  living  at  her  decease": — Held,  first, 
that  the  children  took  by  substitution,  and  therefore 
that  the  children  of  a  sister,  who  was  dead  at  the 
date  of  the  will,  could  not  take,  and,  secondly,  that 
siKh  of  the  children  as  were  entitled  took  per 
stirpes.     Congreve  v.  Palmer^  16  Beav.  435. 

Distinction  between  a  gift  to  several,  with  re- 
mainder to  their  children,  and  one  to  several  with  a 
substitutionary  gift  to  their  children  in  respect  to 
their  children  taking  per  stirpes  or  per  capita.  Ibid. 

(3)  Next-of-him. 

A  testatrix  bequeathed  a  fund  to  trustees  in  trust 
for  A  B  for  life,  with  remainder  to  her  children  at 
twenty-one;  but  in  case  she  died  without  issue,  then 
to  pay  or  assign  and  transfer  the  fund  to  C  D,  if 
then  living,  but  if  then  dead,  then  unto  his  next-of- 
kin  in  a  legal  course  of  distribution  ex  parte  maternd. 
C  D  died  in  the  lifetime  of  A  B.  A  B  died  without 
issue.  At  the  death  of  C  D,  A  B  was  his  sole  next- 
of-kin  ex  p(vrte  paternd,  aiai  also  his  sole  next-of-kin 
ex  parte  maternd;  at  the  death  of  A  B,  the  then 
next-of-kin  ex  parte  maternd  of  C  D  claimed  the 
fund: — Held,  affirming  the  decision  of  the  Court 
below,  that  the  next-of-kin  were  to  be  ascertained 
at  the  death  of  C  D,  and  not  at  that  of  A  B,  and 
that  A  B,  as  next-of-kin  ex  pwrte  Tnatemd,  was  not 
excluded  because  she  also  filled  the  character  of 
next-of-kin  ex  parte  palernd;  and,  therefore,  her 
representatives  were  entitled  to  the  fund.  Qimdry 
V.  Pinniffer,  21  Law  J.  Rep.  (h.s.)  Chanc.  405;  1 
De  Gex,  M.  &  G.  602 :  affirming  20  Law  J.  Rep. 
(U.S.)  Chanc.  635;  14  Beav.  94. 

"Nexi^of-kin"  means  next-of-kin  at  the  death  of 
the  party  whose  next-of-kin  are  spoken  of.     Ibid, 

A  testator,  by  his  will,  gave  personal  estate  upon 
trust  for  investment  and  accumulation  for  the  period 
of  twenty-one  years,  and  at  the  end  of  that  time  to 
be  paid  to  his  "  then  nearest  of  kin  in  the  male  line 
in  preference  to  the  female  line."  At  the  end  of 
the  twenty-one  years  the  fund  was  claimed  by  an 


only  surviving  sister  of  the  testator,  his  then  actual 
nearest  of  kin ;  by  a  cousin  of  the  testator,  the  son  of 
the  testator's  paternal  uncle,  the  then  nearest  relative 
of  the  testator  tracing  his  relationship  through  males 
only;  and,  thirdly,  by  the  sons  of  two  deceased 
sisters  of  the  testator,  the  then  nearest  male  relatives 
of  the  testator  : — Held,  (affirming  the  decree  of  the 
Vice  Chancellor,  who  had  decided  that  the  gift  was 
made  to  the  nearest  of  kin  ex  parte  patemi,  the  tes- 
tator having  died  without  children,)  that  the  only 
surviving  sister  was  entitled  to  the  fund.  Boys  v. 
Bradley,  22  Law  J.  Rep.  (n.s.)  Chanc.  617;  4  De 
Gex,  M.  &  G.  58  :  affirming  10  Hare,  389. 

Bequest  of  a  residue  to  A  for  life,  with  remainder 
to  such  persons  as  at  the  death  of  A  would  be  the 
next-of-kin  of  the  testator  under  the  statutes  made 
for  the  distribution  of  the  effects  of  intestates: — 
Held,  that  the  persons  entitled  under  this  description 
took  as  tenants  in  common.  Horn  v.  Coleman,  22 
Law  J.  Rep.  (n.s.)  Chanc.  779;  1  Sm.  &  G.  169. 

A  testator  gave  his  personal  estate  to  trustees  upon 
trust  for  his  daughters,  for  their  respective  lives,  in 
equal  shares;  and  if  any  died  without  issue  their 
shares  were  to  be  held  in  trust  for  the  person  or 
persons  who  would  at  their  death  respectively  be 
entitled,  as  next-of-kin  or  otherwise,  to  their  respec- 
tive personal  estate  under  the  statutes  made  for  the 
distribution  of  intestates'  effects,  and  in  the  same 
proportions  and  manner  as  they  would  be  entitled 
by  virtue  of  such  statutes  if  they  had  then  respec- 
tively died  intestate.  One  of  tie  daughters  died 
without  leaving  any  child  surviving: — Held,  that 
her  husband  was  not  entitled  to  her  share.  Mihte 
V.  Gilbert,  23  Law  J.  Rep.  (n.s.)  Chanc.  828;  2  De 
Gex,  M.  &  G.  715;  5  Ibid.  510. 

Bequest  to  A  for  life;  and  afterwards  in  an  event 
which  happened,  the  testator  directed  advertise- 
ments to  be  made  for  his  relations,  to  such  only  of 
whom  as  should  claim  within  two  months  he  left  the 
property,  to  be  divided  according  to  the  discretion 
of  his  executors.  The  executors  died  in  A's  life- 
time : — Held,  that  the  next-of-kin  of  the  testator 
according  to  the  statute  took  equally,  and  that  the 
class  was  to  be  ascertained  at  the  death  of  A,  and  not 
at  the  death  of  the  testator.  Tiffin  v.  Longman,  15 
Beav.  275. 

A  testator  bequeathed  the  residue  to  his  wife  for 
life  with  remainder  to  his  children  living  at  his 
death,  and  if  there  should  be  none  (which  happened) 
then  he  directed  "  that  immediately  after  his  wife's 
decease  it  should  become  the  property  of  the  person 
who  should  then  become  entitled  to  take  out  admi- 
nistration to  his  effects  as  his  personal  representa- 
tives" according  to  the  Statute  of  Distributions,  and 
in  the  proportions  thereby  pointed  out  in  case  he 
had  died  intestate  and  unmarried  : — Held,  that  the 
next-of-kin  at  the  death  of  the  testator,  and  not  those 
at  the  death  of  the  tenant  for  life  were  entitled. 
Cahh  V.  Calle,  16  Beav.  507. 

Bequest  to  A  for  life,  with  remainder  to  B  for  life, 
and  after  their  deaths  to  the  testator's  next-of-kin, 
but  should  no  claimant  appear  within  twelve  months 
after  their  death,  then  to  charities.  A  and  B  were 
sole  next-of-kin  at  the  testator's  death : — Held,  first, 
that  the  next-of-kin  were  to  be  ascertained  at  the 
testator's  death;  and,  secondly,  that  A  and  B  were 
not  excluded  from  taking  under  the  ultimate  gift  to 
the  next-of-kin.    Garhell  v.  Davison,  18  Beav.  566, 
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A  bequeathed  a  leasehold  for  the  benefit  of  B, 
and  gave  her  a  power  to  appoint  it  by  will,  and  in 
default  to  A's  "  nearest  of  kindred  precisely  in  the 
same  manner  directed  by  the  statute  made  for  the 
distribution  of  intestates'  effects."  On  B's  death 
without  appointment,  held  that  the  next-of-kin  of  A 
at  her  own  death,  and  not  those  at  the  death  of  B, 
were  entitled.    Mwrkham  v.  Ivatt,  20  Beav.  579. 

The  term  "nearest  of  kindred"  with  reference  to 
the  Statute  of  Distributions  has  the  same  meaning 
as  next-of-kin.     Ibid. 

A  gift  by  will  of  real  and  personal  estate  to  L  for 
life,  and  then  to  L's  husband  for  life,  and  then  to  her 
appointees  by  deed  or  will,  and  in  default  to  her 
"next-of-kin  according  to  the  Statute  of  Distri- 
butions of  personal  estate,  and  in  the  hke  shares  and 
proportions  as  if  she  had  died  without  having  been 
married,"  with  a  direction  to  L  to  appoint  trustees  in 
whom  the  property  was  to  be  vested  upon  the  above 
trusts.  L  died  in  the  lifetime  of  the  testatrix,  leaving 
the  testatrix,  who  was  her  mother,  and  one  other 
person,  who  was  the  only  child  of  her  only  sister,  her 
next-of-kin  according  to  the  statute : — Held,  first, 
that  the  gift  to  the  next-of-kin  had  not  lapsed;  and, 
secondly,  that  the  next-of-kin  intended  was  not 
nearest  of  kin,  but  that  the  nephew  took  one  moiety 
of  the  property.    Nichols  v.  HavUcmd,  \  Kay  &  J^ 

mi. 

A  bequest  to  the  next-of-kin  of  a  person  who  is  dead 
at  the  date  of  the  will,  held  to  be  analogous  to  a  gift 
to  the  testator's  own  next-of-kin  as  regards  the  period 
of  ascertainment.  Phil/ps  v.  Evams,  4  De  Gex  &  Sm. 
188.  ' 

Therefore,  where  a  testatrix  bequeathed  her  per- 
sonal estate  in  trust  for  her  sister  for  life,  and  after 
her  death  for  the  sister's  daughter  for  her  life,  with 
limitations  to  the  children  of  the  daughter,  and  if 
there  were  none  to  another  niece  for  life,  with  a 
limitation  to  her  children,  and  in  the  event  (which 
happened)  of  both  nieces  dying  without  leaving  any 
child,  the  testatrix  directed  the  residue  to  be  paid 
and  assigned  to  "  the  personal  representative  or 
next-of-kin"  of  her  late  father : — Held,  that  the  case 
was  in  principle  similar  to  Bird  v.  Imckie,  and  that 
the  next-of-kin  meant  were  those  living  at  the  testa- 
trix's death,  although  they  all  took  separately  under 
the  wiU.     Ibid. 

A  testator  gave  his  residuary  estate  to  trustees 
upon  trust  to  pay  the  dividends  to  J  B,  A  L  and 
J  L  for  their  lives  and  the  life  of  the  survivor  of 
them,  and  on  the  decease  of  the  survivor  "in  trust 
to  divide  the  fund  among  the  children  of  J  L,  and 
in  default  of  such  children  for  all  and  every  my 
next-of-kin  who  shall  be  in  equal  degree,  and  those 
who  legally  represent  them  according  to  the  statute." 
At  the  testator's  death  A  L  was  his  sole  next-of-kin : 
.^Held,  that  she  was  entitled  to  the  fund.  In  re 
die  Trusts  of  Barber's  WiU,  1  Sm.  &  G.  118. 

(4)   Mepresentatms. 

A  testator  gave  the  residue  of  his  property  to  his 
daughter  for  life,  and  after  her  death  one-twelfth  of 
such  residue  to  be  equally  divided  amongst  all  his 
cousins  german  then  existing  "  or  their  representa- 
tives":— -Held,  that  the  testator  intended  to  use  the 
word  "representatives"  in  its  ordinary  legal  sense, 
and  that  the  executors  or  administrators  of  the 
cousins  gennan,  and  not  the  next-of-kin,  were  en- 


titled to  the  twelfth  part  of  the  residue.  In  re 
Crmcford's  Trust,  23  Law  J.  Eep.  (n.s.)  Chanc. 
625;  2  Drew.  230. 

By  a  gift  to  "personal  representatives"  the  execu- 
tors and  administrators  are  primd  facie  meant. 
Athertony.  Crowther,  19  Beav.  448. 

Under  a  bequest  to  "personal  representatives"  of 
children  to  lake  per  stirpes : — Held,  first,  that  their 
executors  and  administrators  were  not  entitled  ;  and, 
secondly,  (principally  upon  the  terms  of  the  gift  over 
to  the  testator's  "  next-of-kin,"  if  there  should  be  no 
"representatives"),  that  the  descendants  of  the 
children  were  intended.     Ibid. 

(5)  Family. 

A  testator  directed  his  trustees  to  pay  the  interest 
of  certain  property  to  his  wife  so  long  as  she  should 
continue  his  widow,  and  at  her  decease  the  princi- 
pal sum  to  be  equally  divided  share  and  share  alike 
among  his  five  sisters  (naming  them),  and  their  re- 
pective  families,  if  any: — Held,  that  on  the  death  of 
the  testator's  widow  the  estate  was  to  be  divided  into 
fifths,  and  as  to  each  fifth,  each  sister  and  such 
children  as  she  had  living  at  the  decease  of  the  tes- 
tator would  be  entitled.  In  re  ParJdnson's  Trust, 
20  Law  J.  Bep.  (n.s.)  Chanc.  224;  1  Sim.  N.S.  242. 

The  primary  meaning  of  the  word  "family"  is 
"children,"  and  there  must  be  some  circumstance, 
either  in  the  will  or  in  the  situation  of  the  parties, 
to  prevent  that  construction.  In  re  Terry's  WiU, 
19  Beav.  580. 

Legacies  were  given  to  A  and  B,  and  in  case  they 
should  pre-decease  the  testatrix  "  to  their  respective 
families."  A  having  died  before  the  testatrix : — 
Held,  that  her  children  alone  took  under  the  word 
"  family."     Ibid. 

A  bequest  to  the  family  of  G  : — Held,  not  to  be 
void  for  uncertainty ;  but  construed  to  be  a  gift  to 
the  children  of  G  (an  uncle  of  the  testator  known  to 
and  on  terms  of  intimacy  with  him)  as  joint  tenants, 
and  not  to  include  the  parents  or  their  grandchil- 
dren.   Gregory  v.  Smith,  S  Hare,  708. 

(6)  Offspring. 

A  testatrix  gave  property  to  E.  Thompson  for  life, 
and  at  her  decease  the  interest  to  be  divided  between 
her  children;  "  but  if  there  should  not  be  any  child 
or  offspring  left,"  then  the  sum  of  20/.  to  the  plain- 
tiff, and  the  remainder  to  other  persons.  E.  Thomp- 
son died  without  children,  but  left  grandchildren  : 

Held,  that  there  being  grandchildren,  the  plaintiff 
was  not  entitled,  since  the  term  "  offspring"  meant 
other  offspring  beyond  children.  Thompson  v.  Beas- 
ley,  24  Law  J.  Eep.  (n.s.)  Chanc.  327;  3  Drew.  7. 

(7)  Issue. 

Bequest  of  personalty  to  A  for  life,  and  after  his 
death  to  the  issue  of  the  body  of  A,  with  a  gift  over 

if  A  should  die  without  issue : Held,  that  at  the 

death  of  A  all  his  issue,  and  not  merely  children, 
were  entitled.  Hall  v.  Nalder,  22  Law  J.  Rep. 
(n.s.)  Chanc.  242.    . 

The  word  "issue"  includes  all  remote  descendants 
of  the  person  whose  issue  is  referred  to,  and  the  bur- 
den of  proof  lies  upon  him  who  contends  the  con- 
trary. But  when  the  word  "parent"  is  used  in 
reference  to  his  "  issue,"  the  word  is  confined  to  his 
"  children."    Ross  v.  Soss,  20  Beav.  645. 
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The  word  "  issue  "  in  reference  to  the  word  "  pa- 
rent" in  a  substitutional  gift, — Held,  from  the  con- 
text of  the  will  not  limited  to  "  children."    Ibid. 

Bequest  to  C  R  for  life,  with  remainder  to  the 
children  of  C  R  who  should  be  living  at  her  decease 
equally,  and  the  issue  then  living  of  such  of  her 
children  as  might  have  died  in  her  lifetime,  the  issue 
to  take  the  share  which  their  parent  would  have 
been  entitled  to  had  he  survived  C  R,  and  if  but  one 
then  to  take  "a  child's  share."  There  was  a  gift 
over  on  the  death  of  C  R,  "  without  leaving  a  child 
or  issue,"  generally.  One  of  C  R's  children  pre- 
deceased her,  leaving  no  children  but  only  a  grand- 
child, who  survived  C  R : — Held,  that  he  took  a 
child's  share  with  C  R's  children.     Ibid. 

(8)  Children. 

A  testatrix  bequeathed  a  share  of  her  residuary 
estate  to  trustees  for  H  L  for  life,  with  remainder 
after  his  decease  unto  his  "  present  born  children, 
their  executors,  administrators  and  assigns,  equally 
to  be  divided  between  them,  share  and  share  alike." 
The  testatrix,  by  a  codicil  to  her  will  made  after  the 
decease  of  one  of  the  children,  gave  the  same  resi- 
duary estate  upon  the  same  trusts  so  bequeathed  by 

her  will: Held,  that  the  bequest  was  made  to  a 

class  ;  that  there  was  no  intestacy,  and  that  the 
plaintiffs  as  surviving  children  were  entitled  to  the 
share  to  which  the  deceased  child,  if  living,  would 
have  been  entitled.  Leigh  v.  Leigh,  23  Law  J.  Rep. 
(k.s.)  Chanc.  287;  17  Beav.  605. 

Bequest  to  a  class  equally,  with  a  substituted 
gift,  as  to  the  shares  of  any  who  predeceased  the 
testator,  to  his  "  children  or  remoter  issue"  per 
stirpes  of  their  "  parents' "  or  "  grandparents'  " 
shares : — Held,  that  .the  grandchildren  could  not 
claim  a.  share,  by  substitution,  in  competition  with 
children;  but  that  the  children  alone  were  entitled 
to  the  exclusion  of  grandchildren.  Amsonv.  Harris, 
19  Beav.  210. 

A  testator  bequeathed  life  interests  in  four  dis- 
tinct funds  to  four  nieces,  respectively,  and  directed 
that  upon  the  decease  of  any  or  either  of  them,  the 
principal  of  the  fund,  the  interest  of  which  was  to 
be  received  by  her  or  them,  should  be  held  in  trust  for 
"the  benefit  of  all  and  every  the  lawful  children  of 
her  or  them  so  dying,  and  of  the  survivors  or  survi- 
vor of  any  other  nieces  hereinbefore  named  in  equal 
shares."  One  of  the  nieces  having  died  leaving  two 
children : — Held,  that  her  fund  was  divisible  among 
those  children,  and  among  the  children  of  the  three 
other  nieces,  it  being  proper  to  give  some  force  to 
the  word  "of,"  and  that  word  being  referrable  to 
the  word  "  children,"  as  the  last  antecedent.  Pea- 
cock v.  Stockford,  3  De  Gex,  M.  &  G.  73. 

(9)  Illegitimate  Children. 

A  testator  by  his  will  gave  a  share  of  his  residuary 
estate  to  his  son  for  his  life,  and  directed  that,  after 
his  death,  the  interest  should  be  for  the  maintenance 
of  his  wife  and  the  education  of  his  children.  At 
his  wife's  death,  the  principal  to  be  divided  among 
his  children.  For  some  years  previously  to  the  date 
of  the  codicil,  the  son  had  been  living  with  a  woman 
to  whom  he  was  not  married,  and  had  by  her  four 
children.  The  testator  was  cognizant  of  these  cir- 
cumstances, and  recognized  the  children  as  the 
children  of  the  son  and  his  own  grandchildren,  and 


frequently  had  them  staying  with  him  : — Held,  that 
the  illegitimate  children  of  the  son  were  not  included 
in-  the  bequest  made  in  favour  of  the  children. 
Warner  v.  Warner,  20  Law  J.  Rep.  (n.s.)  Chanc. 
273. 

A  testator  gave  the  residue  of  his  estate  to  B,  the 
interest  to  be  paid  to  her  until  her  first-born  son 
should  attain  the  age  of  twenty-one  years  ;  one-half 
of  the  said  principal  sum  then  to  be  paid  to  her  afore- 
said son,  the  other  half  to  be  paid  to  his  mother. 
Should  his  mother  die  before  the  said  son,  the  whole 
to  be  paid  to  him.  Should  the  aforesaid  son  die 
before  his  mother,  his  share  to  go  to  her.  B  had 
one  illegitimate  son  at  the  date  of  the  will,  who  was 
maintained  by  the  testator : — Held,  that  this  son 
was  not  entitled  under  the  above  bequest.  Durrant 
V.  Friend,  21  Law  J.  Rep.  (n.s.)  Chanc.  353 ;  5  De 
Gex  &  S.  3J3. 

A  testator  recited  in  his  will  that  he  had  nine 
children,  whom  he  named  and  described,  and  he 
bequeathed  the  income  of  his  estate  to  his  wife  for 
life;  and,  after  her  death,  the  capital  to  be  divided 
among  his  children  by  his  wife  then  living,  and  the 
issue  of  them  who  should  be  then  dead.  Various 
other  trusts  were  declared  by  the  will,  and  among 
them  that  the  trustees  should  pay  the  interest  during 
the  life  of  such  of  his  "  said  children"  as  should  be  a 
daughter  in  a  particular  manner.  One  of  the  daugh- 
ters was  illegitimate : — Held,  (Lord  Cranworth  lay- 
ing great  stress  on  the  latter  clause,  but  the  Lord 
Chief  Justice  considering  the  will  sufficient  without 
it,)  that  the  intention  of  the  testator  was  on  the  will 
manifest  that  the  illegitimate  daughter  should  take  a 
share  with  the  legitimate  children.  Owen  v.  Bryamt, 
21  Law  J.  Rep.  (n.s.)  Chanc.  860;  2  De  Gex,  M.  & 
G.  697. 

There  is  no  inflexible  general  rule  that  illegitimate 
children  cannot  participate  in  a  gift  to  chUdren. 
Ibid. 

A  gave  a  legacy  to  "  the  children  of  Mary,  the 
wife  of  W  B."  W  B  and  Mary  B,  although  not 
married,  had  cohabited  together  for  many  years,  and 
it  was  believed  by  the  members  of  both  their  fami- 
lies that  they  were  married,  and  they  were  generally 
reputed  to  be  so.  During  this  time  they  had  several 
children.  A  was  the  aunt  of  Mary  B  and  was  on 
intimate  terms  with  her  and  her  family,  and  they 
frequently  visited  each  other.  At  the  date  of  the 
will  Mary  B  was  past  the  age  of  child-bearing: — 
Held,  that  the  children  of  Mary  B  were  not  entitled 
to  the  legacy.  In  re  Overhill's  Trusts,  22  Law  J. 
Rep.  (k.s.)  Chanc.  485;  1  Sm.  &  G.  362. 

Gift  to  a  woman,  designated  by  the  testator  as  his 
wife,  for  herself  and  the  children's  benefit,  held,  by 
reference  to  a  previous  codicil,  to  include  the  child 
of  another  woman,  though  that  woman  repudiated 
the  guardian  appomted  by  the  testator  for  her  child. 
Hart  V.  Tribe,  22  Law  J.  Rep.  (n.s.)  Chanc.  890;  16 
Beav.  510,  nom.  Ha/rtUy  v.  Tnhber. 

A  testator  gave  a  legacy  to  a  woman  whom  he  had 
deceived  by  pretended  ceremonies  of  marriage,  to  be 
used  for  her  own  and  the  children's  benefit,  and  he 

appointed  her  then:  guardian  : Held,  with  reference 

to  a  former  codicil,  to  comprise  her  child  and  the 
child  of  another  woman,  both  of  whom  were  specifi- 
cally named  in  the  former  codicil.     Ibid. 

A  testator  gave  a  legacy  to  all  the  children  of  his 
late  nephew,  J  L.     At  the  date  of  the  will  J  L  was 
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dead.  J  L  left  one  legitimate  and  two  illegitimate 
children: — Held,  that  the  two  illegitimate  children 
were  entitled  to  share  in  the  legacy.  Leigh  v.  Byron, 
23  Law  J.  Rep.  (s.s.)  Chauc.  1064;  1  Sm.  &  G. 
436. 

A  natural  daughter  being  included  by  description 
in  a  prior  class  of  daughters,  was  held  entitled  to 
take  with  legitimate  daughters  under  a  subsequent 
general  gift  to  "my  daughters."  Worts  v.  Cvibitt, 
19  Beav.  421. 

(C)  What  Propbett  passes. 

(a)  In  general. 

A  testator  bequeathed  to  his  wife  the  interest  of 
t^ie  capital  sum  of  1,000?.  for  her  sole  use  and  bene- 
fit, independent  of  any  husband  she  might  marry, 
and  her  receipt  alone  to  be  a  sufficient  discharge  to 
his  executors.  He  also  gave  his  china,  plate,  &c.  to 
his  wife  absolutely,  and  the  residue  equally  between 
his  two  brothers : — Held,  that  the  gift  of  the  interest 
of  1 ,000?.  was  tantamount  to  an  absolute  bequest  of 
the  capital.  Humphrey  v.  Humphrey,  20  Law  J. 
Rep.  (N.a.)  Chanc.  425;  1  Sim.  N.S.  536. 

A  specific  enumeration  of  articles  after  a  bequest 
to  J  E  K  of  "all  and  everything  I  die  possessed  of," 
followed  by  a  declaration  that "  I  leave  everything  I 
die  possessed  of  to  J  E  K  for  her  entire  and  sole 
use  and  benefit,"  held  to  be  a  general  residuary 
bequest.  In  re  Kendall,  21  Law  J.  Rep.  (N.a.) 
Chanc.  278;  14  Beav.  608. 

A  testator  bequeathed  certain  chattels  to  A,  and 
•afterwards  insured  them  from  loss  by  sea.  The 
testator  embarked  with  these  goods  in  a  ship,  which 
was  totally  wrecked,  and  he  and  the  chattels  perished 
together: — Held,  that  A  had  no  interest  in  the 
money  recovered  by  the  executors  from  the  insur- 
ance office.  Dwrrant  v.  Friend,  21  Law  J.  Rep. 
(w.s.)  Chanc.  353;  5  De  Gex  &  Sm.  343. 

A  testatrix  directed  her  trustees  to  pay  the  divi- 
dends arising  from  her  personal  estate  invested  at 
her  decease  in  or  upon  any  stocks,  funds  or  securi- 
ties whatsoever,  yielding  interest,  to  certain  persona 
mentioned  in  her  wilL  The  testatrix,  at  her  death, 
left  a  balance  in  the  hands  of  her  banker,  who  was 
in  the  habit  of  allowing  his  customers  interest  upon 
the  amount  standing  to  their  credit  on  a  particular 
day  in  the  year : — Held,  that  this  balance  did  not 
come  within  the  terms  used  by  the  testatrix,  but  was 
undisposed  of  by  the  will.  Archibald  v.  Hwrtley, 
21  Law  J.  Rep.  (u.g.)  Chanc.  399. 

A  testator,  by  his  will,  gave  the  residue  of  his  per- 
sonal estate  to  A,  B  and  C,  to  be  equally  divided 
between  them.  By  a  codicil,  he  gave  A  the  arrears 
of  rent  due  to  him  for  his  real  estate,  and  the  amount 
of  any  salary  due  to  him,  and  also  bequeathed  to  A 
all  his  clothes  and  any  other  property,  goods  and 
articles  belonging  to  him  at  the  time  of  his  death. 
By  another  codicil,  he  revoked  the  bequest  made  to 
B  by  his  will : — Held,  that  the  gift  to  A,  by  the  first 
codicil,  was  a  general  one,  and  that  the  words  "  pro- 
perty, goods  and  articles"  were  not  to  be  confined 
to  articles  ejvsdem  generis  with  clothes ;  and  that, 
consequently,  A  was  entitled  to  two-thirds  and  C  to 
one-third  of  the  residue.  Everall  v.  Browne,  22  Law 
J.  Rep.  (n.s.)  Chanc.  376;  1  Sm.  &  G.  368. 

By  the  rules  of  an  unincorporated  assurance 
company  each  shareholder  was  required  to  effect  an 
insurance  of  a  stated  amount,  and  it  was  provided 
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that  one-third  of  every  bonus  on  the  policy  should 
be  added  to  the  capital  of  the  company.  A  share- 
holder, by  his  will,  bequeathed  all  and  every  his 
shares  and  interest  in  this  company,  and  all  the 
advantages  to  be  derived  therefrom,  and  he  be- 
queathed shares  in  other  companies,  in  reference  to 
which  he  also  used  the  expression  "  shares  and 
interest": — Held,  that  the  policy  effected  by  the 
testator,  and  the  bonus  which  had  been  declared 
thereon,  did  not  pass  to  the  legatee.  Harrington  v. 
Moffat,  22  Law  J.  Rep.  (ir.s.)  Chanc.  775;  4  De 
Gex,  M.  &  6.  1. 

A  debt  being  secured  by  an  English  bond,  and 
also  collaterally  by  a  Scotch  bond,  which  is  a  herit- 
able security,  was  held  to  pass  by  the  will  of  a 
testator  domiciled  in  England,  who  died  intestate  as 
to  Scotch  estates.  Oust  v.  Goring,  24  Law  J.  Rep. 
(N.a.)  Chanc.  308;  18  Beav.  383. 

Bequest  of  "all  the  funded  property  in  my 
name" : — Held,  to  pass  Irish  bank  stock  and  Irish 
3J?.  per  cents,  belonging  to  the  testator  and  standing 
in  his  name  jointly  with  three  others.  Mamgin  v. 
Mangim,  16  Beav.  300. 

A  testatrix  having  two  leaseholds  at  X  and  Y 
bequeathed  those  at  X  to  one  for  life,  and  directed 
that  after  her  decease  they  should  "  form  the  residue 
of  her  leasehold  estates  thereinafter  bequeathed." 
She  then  bequeathed  all  the  residue  of  her  lease- 
holds "  whatsoever  and  wheresoever"  not  therein- 
before otherwise  disposed  of : — Held,  that  the  lease- 
holds at  Y  also  passed  under  the  residuary  gift. 
Matrkham  v.  Ivatt,  20  Beav.  579. 

A  testator  bequeathed  to  his  daughter  his  twenty 
shares  in  the  S.  Office,  or  in  any  other  office  in 
which  the  same  had  beeu  or  should  be  transferred, 
and  all  his  right  therein  or  in  the  monies  arising  or 
that  might  arise  from  the  sale  thereof:  negotiations 
of  which  the  testator  was  aware  were  then  pending 
for  the  transfer  of  the  business  of  the  S.  Office  to  the 
A.  Office,  which  were  afterwards  concluded,  and  in 
lieu  of  the  S.  shares  the  testator  received  a  number 
of  A.  shares  and  a  sum  of  1,200?. : — Held,  that  the 
A.  shares  passed  under  the  bequest,  but  the  money 
did  not.    Phillips  v.  Turner,  17  Beav.  194. 

Accruing  share  held  to  go  over  with  the  original 
share  by  force  of  the  words  "part,  share  and  interest." 
Douglas  v.  And/rews,  14  Beav.  347. 

A  testator  gave  his  estate  to'  one  for  life,  with 
remainder  to  her  children  equally,  with  a  gift  over 
(in  case  of  the  death  of  any  child  in  the  life  of  the 
tenant  for  life)  of  the  "part  and  parts,  share  and 

shares  and  interest"  of  such  ehiM  to  his  issue : 

Held,  that  the  gift  over  comprised  the  accrued  as 
well  as  the  original  share.     Ibid. 

The  general  rule  is,  that  where  a  fund  is  given  to 
a  class  of  persons,  with  a  direction  that  on  the  death 
of  any  of  them  their  "shares"  are  to  go  over,  the 
original  and  not  the  accruing  shares  will  go  over. 
But  a  testator  may  express  a  contrary  intention, 
thus — where  he  shews  an  intention  to  keep  the  fund 
"aggregate"  and  unsevered,  the  rule  does  not  apply. 
Ibid. 

Bequest  of  all  the  testator's  Great  Western  Rail- 
way shares,  and  all  other  the  railway  shares  of  which 
he  might  be  possessed  at  the  time  of  his  decease ; — 
Held,  to  pass  Great  Western  Railway  shares  which 
he  had  at  the  date  of  his  will,  and  which  were  after- 
wards, by  a  resolution  of  the  company,  made  under 
3H 
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the  authority  of  an  act  of  parliament,  converted  into 
consolidated  stock;  but,  held,  not  to  pass  consoli- 
dated stock  in  the  same  company  purchased  by  the 
testator  after  the  date  of  his  will.  OaJces  v.  OaJces, 
9  Hare,  666. 

A  testator  was  the  keeper  of  a  tavern  fiilly  fur- 
nished as  such,  but  which  he  occasionally  but  very 
rarely  slept  in ;  he  had  also  household  furniture  at 
his  private  dwelling-house,  remote  from  the  tavern, 
in  which  he  resided  and  usually  slept : — Held,  that 
though  the  furniture  at  the  tavern  might  have  formed 
part  of  the  testator's  stock  in  trade,  yet  the  furniture 
there,  as  well  as  that  in  the  dwelling-house,  passed 
under  the  gift  as  "  household  furniture."  Manning 
V.  Purcell,  2  Sm.  &  G.  284. 

(6)  Monies. 

A  testator,  by  his  will,  appointed  A  and  B  to  be 
his  executors,  to  take  and  receive  all  monies  that 
might  be  in  his  possession  or  due  to  him  at  the  time 
of  his  death,  to  be  by  them  placed  in  the  fiinds  or 
otherwise  laid  out  on  security,  the  interest  thereof  to 
be  paid  to  his  wife  for  her  life,  and  directed  them, 
after  her  death,  to  divide  the  monies  held  in  trust  by 
them  between  his  two  nieces.  The  testator  had  at 
his  death  only  a  small  balance  at  his  bankers,  and 
the  sum  of  1,2001.  consols : — Held,  that  the  consols 
were  disposed  of  by  the  will  under  the  term  of 
monies.  Waite  v.  Combes,  21  Law  J.  Rep.  (n.s.) 
Chanc.  814;  5  De  Gex  &  Sm.  676. 

In  May  1 847,  A  paid  B  a  sum  of  money,  with  a 
direction  that  he  should  invest  it,  according  to  his 
discretion,  for  the  benefit  of  A.  In  October  1847 
B  died  without  having  made  any  investment.  A 
made  his  will,  dated  April  1848,  and  thereby  gave 
to  C  all  his  ready  money  and  securities  for  money, 
money  in  the  funds,  and  money  in  the  bank  or  banks 
(if  any)  which  might  be  due  and  owing  to  him  at  the 
time  of  his  death.  A  died  in  July  1848 : — Held, 
that  the  debt  due  from  B's  estate  to  A  passed  to  C 
under  the  above  bequest.  CooJce  v.  Wagster,  23 
Law  J.  Bep.  (n.s.)  Chanc.  496;  2  Sm.  &  G.  296. 

A  testatrix  gave  to  A  B  "  the  whole  of  my  money" 
for  his  life,  at  his  death  to  be  divided  between  C  D 
and  E  F,  and  after  giving  her  clothes,  watch  and 
trinkets  to  C  D  and  E  F,  declared  that  the  longest 
survivor  of  C  D  and  E  F  was  "  to  become  possessor 
of  the  whole  money."  At  her  death,  the  testatrix 
was  entitled  to  sums  of  stock,  and  to  some  small 
sums  of  money  : — Held,  that  the  sums  of  stock  did 
not  pass  to  C  D  and  E  F  under  the  above  bequest. 
Lowe  V.  Thomas,  23  Law  J.  Rep.  (h.s.)  Chanc.  616; 
5  De  Gex,  M.  &  G.  315;  23  Law  J.  Rep.  (n.s.) 
Chanc.  453;  Kay,  369. 

A  testator  by  his  will  bequeathed  to  his  wife  all 
his  monies,  household  furniture,  plate,  books,  linen, 
wearing  apparel,  &c.  and  his  residue  to  his  wife  for 
life,  and  after  her  death  to  his  children.  The  testator 
had,  as  a  house  of  business,  a  tavern  and  betting 
office  and  a  private  residence,  both  containing  furni- 
ture, and  he  lived  at  the  latter,  but  sometimes  slept 
at  the  former.  At  the  time  of  his  death,  he  had  at  a 
bank  2,0002.  on  a  common  banking  account,  and 
5,0002.  on  a  deposit  account,  for  which  latter  interest 
was  allowed;  he  had  placed  6,0002.  with  certain 
stakeholders  to  abide  the  event  of  a  bet,  and  after 
his  death  it  was  repaid  to  his  administratrix ;  and  he 
held  monies  for  wagers,  some  of  which  were  decided 


in  his  lifetime,  but  others  not;  all  of  which  the  ad- 
ministratrix paid : Held,  affirming  a  decision  of  one 

of  the  Vice  Chancellors,  that  the  2,0002.  and  the 
5,0002.  deposit  account  passed  to  the  widow  under 
the  word  "  monies."  Mcmning  v.  Pwcell,  24  Law  J. 
Rep.  (n.s.  )  Chanc.  622 ;  23  Law  J.  Rep.  (n.s.)  Chanc. 
423;  2  Sm.  &  G.  284. 

Held,  also,  but  reversing  the  same  decision,  that 
the  6,0002.  did  not  so  pass.     Ibid. 

Held,  further,  that  only  so  much  of  the  furniture 
at  the  tavern  as  was  kept  by  the  testator  for  his  do- 
mestic or  personal  use  passed  under  the  gift  of  "house- 
hold furniture."    Ibid. 

Held,  also,  that  the  payments  made  by  the  ad- 
ministratrix in  respect  of  wagers  decided  in  the 
testator's  lifetime  were  unauthorized,  and  could  not 
be  allowed  against  the  estate;  but  that  those  made 
in  respect  of  wagers  not  so  decided  were  good  pay- 
ments, those  undecided  wagers  being  illegal  contracts 
which  either  party  might  determine,  and  which  she, 
by  payment,  must  be  taken  to  have  determined. 
Ibid. 

(c)  Dividends. 

A  testator  bequeathed  shares  in  companies  in 
which  he  was  an  original  shareholder  to  his  son, 
when  he  completed  his  majority : — Held,  that  the 
legatee,  on  at^ining  twenty-one,  was  entitled  to  the 
dividends  from  the  testator's  death,  and  to  have  the 
shares  fully  paid  up  out  of  the  residuary  estate. 
Wright  v.  Wa/rren,  4  De  Gex  &  Sm.  367. 

(D)  What  Interest  vests. 
(a)  Absolute. 

[Ecclea  v.  Birkelt,  6  Law  J.  Dig.  389;  4  De  Gex 
&  Sm.  105.] 

A  testator,  by  his  mil,  dated  in  1837,  left  his  en- 
tire fortune  to  be  equally  divided  between  his  two 
daughters  A  and  B,  who  were  his  only  children,  with 
a  declaration  that  the  share  of  his  daughter  A  should 
devolve,  im  case  of  her  dying  without  children,  to  B 
and  her  children.  At  the  date  of  the  will  A  was 
married,  but  had  no  children;  and  B  was  married 
and  had  two  children.  A  died  without  ever  having 
had  a  child : — Held,  that  A  took  an  absolute  inter- 
est in  the  personal  estate  bequeathed  by  the  testa- 
tor. JBacon,  v.  Cosby,  20  Law  J.  Rep.  (n.s.)  Chanc. 
213;  4  De  Gex  &  Sm.  261. 

A  testatrix  directed  her  executors  to  pay  to  or 
permit  and  suffer  M  S,  or  her  assigns,  to  take,  re- 
ceive, &;c.  the  interest  of  her  residuary  estate;  she 
afterwards  said,  "and  from  and  after  the  death  of 
M  S"  she  gave  to  several  persons  by  name  1,0002. : 
— Held,  that  the  bequest  to  M  S  was  not  confined  to 
a  life  interest,  but  that  the  gift  being  of  the  interest, 
without  limit  as  to  its  continuance,  the  principal 
passed.  Jenings  v.  Saily,  22  Law  J.  Rep.  (n.s.) 
Chanc.  977;  17  Beav.  118. 

A  gift  for  the  "  present  expenses  of  a  wife  and  the 
children"  : — Held,  that  she  was  absolutely  entitled, 
though  one  of  the  children  was  an  adopted  child, 
and  was  taken  away  from  her.  Hart  v.  Tribe,  23 
Law  J.  Rep.  (n.s.)  Chanc.  462;  18  Beav.  215. 

Bequest  to  a  woman  of  the  dividends  of  a  sum  of 
stock  for  her  separate  use,  with  a  direction  that  at  her 
death  she  might  leave  it  to  her  children,  or  whom 
she  might  choose  :_Held,  an  absolute  gift,  and  that 
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!ih6  was  entitled  to  payment.  Southows*  v.  Bate, 
16  Beav.  132. 

A  legacy  was  after  certain  limitations  "  to  revert 
to  the  possessor  of  the  estate": — Held,  that  the 
tenant  for  life  of  the  estate  took  it  absolutely.  Man- 
gin  V.  Mangin,  16  Beav.  300. 

A  testator  gave  the  residue  of  his  estate  to  trustees 
upon  trust,  to  permit  his  wife  to  receive  the  rents, 
issues  and  profits,  and  carry  on  his  trade  for  her  own 
benefit,  and  to  enable  her  to  bring  up,  maintain  and 
educate  his  children  dwra/nte  vidrntate: — Held,  that 
the  wife  was  absolutely  entitled  to  the  business. 
Jama  v.  Greatwood,  16  Beav.  527. 

A  testator  gave  his  personal  estate  to  A  for  life, 
and  after  the  decease  of  A  he  directed  his  executors 
to  divide  it  among  the  six  children  of  his  late  sister 
A  J  (naming  them)  "  who  should  be  living  at  the 
time  of  his  decease,  and  the  issue  of  such  of  them  as 
should  be  living  at  his  decease,  and  the  issue  of  such 
of  them  as  should  then  be  dead  leaving  issue  then 
living,  the  issue  to  take  only  such  part  or  share  as 
their  parents,  if  then  living,  would  have  taken."  If 
any  of  the  children  should  die  without  leaving  issue, 
his  or  her  share  was  to  go  over  to  the  others;  and 
if  any  of  the  children  should  die  leaving  issue,  they 
were  to  take  as  therein  mentioned.  All  the  six  chil' 
dren  of  A  J  survived  the  testator  and  the  tenant  for 
life,  and  some  of  them  had  issue : — Held,  that  the 
six  children  were  entitled  to  the  fund  absolutely,  and 
that  in  the  events  which  had  happened  their  issue 
took  nothing.    Johnson  v.  Cope,  17  Beav.  661. 

A  testator  bequeathed  as  tbllows  :  I  will  to  S  B 
"  if  living  the  interest  of  my  property  in  the  Three- 
and-a-Half  per  Cents.,  and  if  not  living  at  my  de- 
cease, I  will  the  interest  of  that  property  to  E  S  for 
life,  and  afterwards  to    be  divided    amongst    her 

children"  : Held,  that  S  B  took  an  absolute  interest, 

and  that  the  gift  over  only  took  effect  in  the  event  of 
S  B  predeceasing  the  testatrix.  Boosey  v.  Qa/rdmer, 
18  Beav.  471. 

A  testator  bequeathed  his  residuary  personal 
estate  (after  a  life  interest)  to  his  grandson  to  and  for 
his  own  use,  but  if  he  should  die  under  twenty-one 
without  leaving  lawful  issue,  or  if  he  should  attain 
twenty-one  and  die  without  leaving  issue,  and  with- 
out having  disposed  of  the  same  by  his  will  or  other- 
wise, then  over: Held,  upon  the  construction  of  the 

whole  will,  that  in  the  event  (which  happened)  of  the 
grandson  attaining  twenty-one,  he  took  an  absolute 
"  interest.    In  re  Talden,  1  De  Gex,  M.  &  G.  53. 

A  testator  bequeathed  the  interest  of  certain  per- 
sonal property  to  his  wife  for  life;  "  at  her  death 
one-half  of  the  said  property  I  give  to  my  son  G  M, 
the  remaining  half  to  be  equally  divided  between  my 
two  daughters,  and  at  their  deaths  such  shares  to  be 
equally  divided  among  their  children  respectively  " : 

Held,  that  the  son  took  an  absolute  interest  in  the 

moiety.  Scrivener  v.  Smith,  2  De  Gex,  M.  &  G. 
399. 

A  testator  bequeathed  the  interest  of  his  property 
in  the  funds  to  his  wife  for  life  or  widowhood,  and 
the  capital  at  her  death  in  equal  shares  unto  and 
among  the  children  of  his  brothers,  J  and  E,  and  of 
his  late  brother,  S,  as  should  be  living  at  the  death 
or  second  marriage  of  his  wife.  By  a  codicil  he 
declared  it  to  be  his  wish  that  H  M  M  (a  niece) 
might  have  her  share  equally  with  his  brothers',  E 
and  S's,  children :— Held,  that  H  M  iff  topk  her 


share  absolutely  and  not  contingently  upon  her  sur- 
viving the  tenant  for  life.  Biggs  v.  CHbis,  5  De 
Gex  &  Sm.  744. 

(6)  For  Life. 

If  there  is  a  valid  gift  over  on  alienation  by  one 
entitled  to  a  life  interest  in  personalty,  it  will  take 
effect  on  insolvency,  and  the  interest  of  the  insolvent 
will  not  pass  to  his  assignee.  Rochford  v.  Hack- 
man,  21  Law  J.  Bep.  (n.s.)  Chanc.  511;  9  Hare, 
475. 

A  testator,  by  his  will,  directed  his  debts,  &c.  to 
be  paid,  and  then  gave,  devised  and  bequeathed  all 
and  every  his  estate  and  effects  whatsoever  and 
wheresoever  to  his  wife,  for  her  sole  and  separate  use 
and  benefit;  and  further  gave,  willed  and  directed 
that,  at  her  death,  whatever  remained  of  his  said 
estate  and  effects  should  go  to  the  persons  therein 
named : — Held,  that  the  widow  was  entitled  to  an 
estate  for  life  only  in  the  residuary  personal  estate  of 
the  testator  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses.  Constable  v.  Bull,  22 
Law  J.  Rep.  (n.s.)  Chanc.  182. 

A  testator  directed  his  property  to  be  invested  in 
the  funds,  1,000Z.  in  each  child's  name,  and  1,0002. 
in  his  wife's ;  the  interest  to  be  received  by  them  for 
life,  and  afterwards  to  their  descendants;  except  his 
wife's,  which  was,  at  her  death,  to  be  divided  amongst 
them.  By  a  codicil,  he  alluded  to  the  funds  being 
increased,  and  directed  the  same  division  and  appro- 
priation to  be  made,  except  that,  as  any  share  should 
fall  in,  it  was  to  be  added  to  the  others,  in  case  the 
original  holder  should  have  no  children : — Held,  that 
upon  the  will  and  codicil  taken  together,  the  children 
were  only  entitled  to  the  interest  of  their  respective 
shares  for  life,  and  that  the  share  of-  any  child  dying 
without  children  would  go  over.  Bio'd  v.  Webster, 
22  Law  J.  Rep.  (N.s.)  Chanc.  483;  1  Drew. 
338. 

A  gift  to  a  wife  "  to  be  used  for  her  own  and  the 
children's  benefit  as  she  shall  think  best,"  and  recom- 
mending her  not  to  diminish  the  principal : — Held, 
that  the  fund  must  be  invested,  and  that  she  was  en- 
titled to  the  income  for  her  life,  and  that  the  children 
had  an  interest  in  the  capital,  and  that  the  wife  had 
a  discretion  to  exercise  in  disposing  of  it;  and  liberty 
was  given  to  apply.  Ha/rt  v.  Tribe,  23  Law  J.  Rep. 
(H.s.)  Chanc.  462;  18  Beav.  215. 

A  testator  by  his  wiU  gave  a  legacy  to  his  daughter 
for  life  for  her  separate  use,  with  remainder  to  her 
children.  By  a  codicil  headed  as  "  instructions  to 
his  solicitor "  to  add  to  his  will,  he  gave  another 
legacy  "  to  his  daughter  and  children  for  their  sole 
use  and  benefit,  &c.  &c.,"  and  one-third  of  the  resi- 
due "  to  his  daughter  and  children  for  their  sole  use 
and  benefit "  : — Held,  that  the  daughter  took  a  life 
interest  in  the  gifts  by  the  codicil.  Cator  v.  Oator, 
14  Beav.  463. 

Bequest  of  testator's  residuary  personalty  equally 
between  his  four  children  (nominatim),  to  be  equally 
divided  between  them,  share  and  share  alike;  and  in 
case  of  the  death  of  either  of  them  leaving  issue,  the 
issue  of  such  child  to  take  the  parent's  share;  but 
in  the  event  of  their  dying  without  leaving  issue, 
then  the  share  or  shares  of  the  one  so  dying  to  form 

part  of   the    residue: Held,    that   the   testator's 

children  took  for  their  respective  lives  only.  Cooper 
V.  Cooper,  1  Kay  &  J.  668. 
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(c)  Jomt-Tenancy. 

By  a  gift  to  a  person  and  his  or  her  children,  when 
children  are  in  existence  at  the  date  of  the  will,  the 
parent  and  children  take  together,  either  as  joint 
tenants  or  tenants  in  common,  according  to  the  par- 
ticular words  of  the  hmitation.  But  if  there  are 
superadded  words  which  shew  an  intention  to  settle 
the  property,  then  the  parent  takes  a  life  estate  only, 
notwithstanding  the  existence  of  children.  Mason 
V.  Ckvrhe,  22  Law  J.  Rep.  (ii.s.)  Chanc.  956;  17 
Beav.  126. 

A  bequest  of  residuary  personal  estate  to  A  for 
life,  and  should  she  have  a  child  or  children,  then  to 
it  or  them  for  ever.  After  the  death  of  the  testatrix 
A  married  and  had  issue: — Held,  that  pursuing  the 
intent  of  the  gift,  and  by  analogy  to  estates  created 
by  way  of  use  or  devise,  as  distinguished  from  estates 
raised  by  conveyance  at  common  law,  the  children 
of  A,  notwithstanding  their  interests  vested  neces- 
sarily at  different  times  as  they  came  into  esse,  took 
as  ioint  tenants.  Kenworihy  v.  Ward,  11  Hare, 
196. 

Testator,  after  desiring  his  trustees  to  divide  a 
.principal  sum  unto  and  equally  between  his  nephew 
and  four  nieces,  share  and  share  alike,  directed,  in 
case  any  of  them  should  die  leaving  issue  of  his,  her 
or  their  body  or  bodies  before  their  shares  of  the 
trust  fund  should  become  payable  under  his  will, 
that  the  share  or  proportion  of  each  of  them  his  said 
nephew  and  nieces  so  dying  of  and  in  the  said  trust 
fund  should  be  paid  to  his  or  her  children  respec- 
tively, the  children  to  stand  in  the  place  or  stead  of 
their  respective  deceased  parents,  and  to  be  entitled 
to  receive  their  respective  parents'  shares  of  his  trust 
funds  accordingly  : — Held,  a  gift  to  such  children  as 
joint  tenants,  the  effect  of  the  word  "  respectively  " 
being  to  allot  the  several  families  of  children  each 
to  its  respective  parent.  In  re  Hodgson's  Trust,  1 
Kay  &  J.  178. 

Heath  v.  Heaih  (2  Atk.  122,  12.3)  remarked  on. 
Ibid. 

(d)  Trmt  or  Beneficial. 

A  testator,  by  his  will,  gave  all  his  real  and  per- 
sonal estate  to  his  wife  to  enjoy  the  same  "  in  the 
fullest  manner,  subject  to  the  following  provisions." 
The  testator  then  gave  certain  legacies.  He  then 
desired  that  ail  his  property  should  continue  at  in- 
terest, in  the  same  situation  as  at  the  time  of  his 
death,  for  the  benefit  of  his  wife,  and  that  his  wife 
should  make  a  will  and  divide  the  property  between 
his  and  her  relations,  in  such  manner  as  she  should 
think  they  deserved.  He  then  declared  that,  if  his 
wife  should  be  rendered  unable  to  make  a  will  in  the 
manner  before  suggested,  this  property  should  be 
sold  and  that  the. money  should  be  divided  in  the 
manner  therein  mentioned.  The  testator  then  de- 
clared that  the  last  clause  was  "  not  to  do  away  with 
or  prevent  his  wife  from  exercising  the  entire  right 
over  his  property,  should  she  be  enabled  to  carry  it 
into  effect  in  the  way  he  had  left  it  to  her,  or  in  any 
other  most  agreeable  to  herself."  The  widow  of  the 
testator  by  h«r  will  gave  some  legacies  to  her  rela- 
tions, but  did  not  dispose  of  the  residue  of  her 
estate: — Held,  that  the  testator's  property  had, 
under  hia  will,  vested  absolutely  in  the  widow,  and 
went  to  her  nextrof-kin.      Hmkissmi  v.  BiUrje,  20 


Law  J.  Rep.  (k.s.)  Chanc.  209;  4  De  Gex  &  Sm. 
245. 

A  testator,  by  his  will,  gave  all  his  personal  pro- 
perty to  his  wife  absolutely;  but  a  codicil  in  the 
form  of  a  letter,  addressed  to  his  wife,  contained 
these  words,  "  I  hope  my  will  is  so  worded  that 
everything  that  is  not  in  strict  settlement  you  will 
find  at  your  command.  It  ia  my  wish  that  you 
should  enjoy  everything  in  my  power  to  give,  using 
your  judgment  as  to  where  to  dispose  of  it  amongst 
your  children,  when  you  can  no  longer  enjoy  it 
yourself.  But  I  should  be  unhappy  if  I  thought 
it  possible  that  any  one  not  of  your  family  should  be 
the  better  for  what  I  feel  confident  you  will  so  well 
direct  the  disposal  of" : — Held,  that  the  testator's 
widow  took  the  property  absolutely.  Williams  v. 
WilKams,.  20  Law  J.  Rep.  (H.S.)  Chanc.  280;  1 
Sim.  N.S.  358. 

A  testator,  by  his  will,  bequeathed  a  policy  of 
assurance  on  his  own  life  to  A  and  B  upon  the  uses 
of  a  letter  signed  by  them  and  himself.  At  the  date 
of  the  will  there  was  no  such  letter.  Subsequently 
the  testator  addressed  a  note  to  his  executors  and 
signed  a  memorandum,  by  which  he  stated  his 
wishes  as  to  the  disposition  of  the  monies  to  be  re- 
ceived in  respect  of  the  policy.  The  testator  kept 
the  policy  in  his  possession  until  his  death  : — Held, 
that  no  trust  was  created  by  the  memorandum,  and 
that  the  policy  formed  a  part  of  the  residue.  Johnson 
V.  Ball,  21  Law  J.  Rep.  (u.s.)  Chanc.  210;  5  De 
Gex  &  S.  85. 

A  testatrix  by  her  will  gave  to  S  P,  whom  she 
appointed  her  sole  executrix,  3,000t,  and  a  like  sum 
of  3,000/.  in  addition  for  the  trouble  she  would  have 
in  acting  as  executrix ;  and  she  gave  all  the  residue 
of  her  personal  estate  to  S  P,  her  executors,  admi- 
nistrators and  assigns,  "  well  knowing  that  she  will 
make  a  good  use  and  dispose  of  it  in  a  manner  in 
accordance  with  my  views  and  wishes."  Among  the 
papers  of  the  testatrix  were  found  some  memoranr 
dums  in  writing  made  since  the  statute  1  Will.  4. 
u.  40,  and  unattested,  specifying  certain  charitable 
and  other  bequests  which  the  testatrix  desired  to  be 
made,  one  of  which  was  addressed  to  S  P.  S  P  by 
her  answer  denied  all  knowledge  of  the  "  views  and 
wishes"  of  the  testatrix  previously  to  her  death  : — 
Held,  affirming  the  decision  of  the  Court  below,  that 
upon  the  words  of  the  will  S  P  did  not  take  the 
residue  beneficially,  but  that  she  was  a  trustee  for 
the  next-of-kin.  Briijgs  v.  Penny,  21  Law  J.  Rep. 
(h.S.)  Chanc.  265 ;  3  M.  &  G.  546. 

Qtuere  —  whether  the  unattested  papers  were- 
admissible  in  evidence  for  the  purpose  of  explaining 
the  intentions  of  the  testatrix.     Ibid. 

A  testator  bequeathed  all  his  property  to  his 
widow,  her  heirs,  executors,  administrators  and 
assigns,  for  her  sole  benefit,  in  full  confidence  that 
she  would  appropriate  and  apply  the  same  for  the 
benefit  of  his  children : — Held,  that  this  amounted, 
to  a  gift  of  an  estate  for  life  in  the  property  to  the 
widow,  with  a  power  of  appointment  in  favour  of 
the  children,  with  a  gift  in  default  of  appointment 
to  the  children  as  joint  tenants.  Wace  v.  MaMard,. 
21  Law  J.  Rep.  (h.s.)  Chanc.  355. 

A  testator,  by  his  will,  bequeathed  all  his  pro- 
perty of  whatsoever  description  to  his  wife,  her 
executors,  administrators  and  assigns,  to  and  for 
her  and  their  own  use  and  benefit,  upon  the  fullett 
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trust  and  confidence  reposed  in  her,  that  she  would 
dispose  of  the  same  to  and  for  the  joint  benefit  of 
herself  and  his  children : — Held,  that  the  widow 
of  the  testator  was  entitled  to  have  the  entire  resi- 
duary property  transferred  and  paid  to  her  for  her 
own  use  and  benefit.  Webb  v.  Woolls,  21  Law  J. 
Kep.  (N.s.)  Chanc.  625;  2  Sim.  N.S.  267. 

W  L,  by  his  will,  directed  his  executors  to  pay 
the  residue  of  his  property  to  M  F,  but  in  case  of 
her  death  then  to  pay  the  same  to  the  executors  or 
executrixes  which  M  F  might  appoint.  M  F  died 
before  W  L,  and  by  her  will  gave  the  residue  of  her 
property  to  I  W,  and  appointed  M  L  her  executrix. 
Upon  a  bill  filed  by  M  L  against  I  W,_Held,  that 
M  L  did  not  take  the  residue  of  W  L's  estate  bene- 
ficially, but  that  she  took  it  as  part  of  the  personal 
estate  of  M  F,  and  that  she  was  to  hold  it  upon  the 
trusts  and  for  the  purposes  of  M  F's.  will.  I/ong  v. 
WatMnson  and  Long  v.  Lo/ng,  21  Law  J.  Eep.  (n.s.) 
Chanc.  844;  17  Beav.  471. 

The  expression  of  a  testator's  particular  recom- 
mendation, desire  and  direction  that  his  widow 
would  at  her  decease  will  or  divide  amongst  his 
children  what  she  might  have  saved  out  of  the  yearly 
income  bequeathed  to  her  by  the  testator,  is  merely 
a  precatory  gift  of  an  uncertain  subject,  and  does  not 
raise  any  trust  in  favour  of  the  objects  of  the  testa- 
tor's wish.  Cowman  v.  Harrison,  22  Law  J.  Hep. 
(M.S.)  Chanc.  99S;  10  Hare,  234. 

A  testator  gave  his  shares  in  certain  freehold  and 
leasehold  property  to  his  wife  for  her  sole  use  and 
benefit,  adding,  "  And  I  beg  and  request  that  at  her 
death  she  will  give  and  bequeath  the  same,  in  such 
shares  as  she  shall  think  proper,  unto  such  members 
of  her  own  family  as  she  shall  think  most  deserving 
of  the  same."  The  testator  also  gave  to  his  wife  his 
personal  property,  for  her  sole  and  separate  use  and 
benefit,  requesting  that  she  would  give  what  should 
be  remaining,  unto  such  members  of  her  own  and 
his  family  as  she  should  think  most  deserving  and 
entitled  to  the  same.  By  a  codicil,  he  gave  his 
residuary  estate  to  his  wife : — Held,  that  there  was 
an  absolute  gift  of  all  the  testator's  property  to  his  wife, 
without  being  subject  to  any  trust.  Green  v.  Marsden, 
22  Law  J.  Rep.  (n.s.)  Chanc.  1092:  1  Drew.  646. 

A  testator  gave  all  his  real  and  personal  property 
to  his  widow,  her  heirs,  &c.  absolutely  and  for  ever 
in  the  full  assurance  and  confident  hope  that  she 
would  bring  up,  educate  and  provide  for  his  children 
as  it  would  have  been  his  intention  if  living : — Held, 
that  though  the  words  "  full  assurance  and  confident  - 
hope"  would  create  a  precatory  trust,  yet  the  trusts 
were  too  obscure  to  carry  into  effect,  and  that  the 
widow  took  absolutely.  Maenah  v.  WMtbread,  1 7 
Beav.  299. 

Testatrix  gave  her  residuary  estate  to  A,  his  heirs, 
executors,  administrators  and  assigns  for  ever  for  his 
own  use  and  benefit,  as  she  had  full  confidence  in 
him  that  if  he  should  die  without  lawful  issue  he 
would,  after  providing  for  his  widow  during  her  life, 
leave  the  bulk  of  her  said  residuary  estate  to  B,  C, 
D  and  E  equally : — Held,  that  this  language  did 
not  describe  the  subject  of  gift  with  sufficient  cer- 
tainty to  create  a  precatory  trust.  Palmer  i.  Sim- 
vumds,  2  Drew.  221. 

(e)  Separate  Use. 
A  testator,  by  his  will,  gave  to  A,  a  married 


woman,  an  annuity  for  her  life  for  her  separate  use, 
and,  by,  a  codicil,  gave  to  A,  in  addition  to  the 
legacy  mentioned  in  his  will,  the  sura  of  SOOl.  No 
legacy  had  been  given  to  A  by  the  will : — Held, 
that  A  was  entitled  to  the  300^  for  her  separate  use. 
Warwielh  v.  Hawkins,  21  Law  J.  Rep.  (n.s.)  Chanc. 
796;  5  De  Gex  &  S.  481. 

In  1837  A  was  convicted  of  felony,  and  trans- 
ported for  life.  A  testator,  who  died  in  1852, 
bequeathed  a  share  of  the  residue  of  his  estate  to  B, 
the  wife  of  A,  and,  in  a  suit  for  the  administration  of 
the  estate  of  the  testator,  a  sum  was  carried  over  to 
the  account  of  B ; — Held,  that  B  was  absolutely 
entitled  to  this  sum.  Atlee  v.  Hoolc,  23  Law  J. 
Rep.  (n.s.)  Chanc.  776. 

(E)  On  what  Pkoperiy  chargeable. 

A  testator  directed  his  debts  to  be  paid,  and  then 
gave  all  his  real  and  personal  estate  to  trustees  upon 
trust  to  pay  certain  legacies,  and  then  declared  cer- 
tain trusts  of  all  the  rest,  residue  and  remainder  of 
his  freehold,  copyhold  and  leasehold  estates,  and  all 
other  his  estate  aiul  effects : — Held,  that  the  personal 
estate  was  the  primary  fund  for  the  payment  of  the 
debts  and  legacies;  and  that  the  real  estate  was  only 
charged  with  them  as  a  subsidiarv  fund.  Blemn  v. 
Bell,  21  Law  J.  Eep.  (n.s.)  Chanc.  811 ;  5  De  Gex 
&  Sm.  652. 

A  testatrix  by  will  gave  real  and  personal  estate 
to  trustees  to  pay  debts  and  legacies;  by  a  codicil 
she  devised  the  said  estate  to  her  sister  for  life,  and 
directed  it,  at  her  death,  to  be  sold  for  payment  of 
legacies ;  she  then  gave  various  legacies,  amounting 
to  50,000?^ — Held,  upon  the  personal  estate  proving 
insufficient  to  pay  the  legacies,  that  the  said  estate 
was  not  made  the  primary  fund  for  payment  of 
legacies,  and  that,  subject  to  the  life  estate  of  the 
sister,  the  said  estate  was  an  auxiliary  fund.  Whieh 
don  V.  Spode,  21  Law  J.  Rep.  (n.s.)  Chanc.  913;  15 
Beav.  537. 

A  testator,  after  making  certain  pecuniary  and 
specific  bequests,  gave  to  A  B  160/.,  to  be  paid  to 
her  on  her  marriage,  and  after  disposing  of  an  inter- 
est in  part  of  his  real  estate,  gave  all  the  residue  of 
his  estate  and  effects,  real  and  personal,  to  C  D, 
whom  he  appointed  his  executor.  C  D  paid  the 
debts  and  several  of  the  legacies,  but  did  not  pay 
A  B  her  legacy  on  her  marriage.  A  B  and  her 
husband  filed  a  bill  against  C  D,  and  upon  taking 
the  bill  pro  confesso,  it  was  held,  that  the  legacy  was 
charged  upon  the  residuary  real  estate.  Franeis  v. 
Clemow,  23  Law  J.  Rep.  (n.s.)  Chanc.  288 ;  Kay, 
435. 

A  testator  by  his  will  devised  and  bequeathed  all 
his  real  and  personal  estate  to  trustees  upon  trust  ta 
convert  his  personal  estate  into  money,  and  thereout 
to  pay  his  debts  and  a  legacy  of  101.  to  A,  and  to  be 
possessed  of  the  residue  of  his  money  and  his  real 
estate,  upon  trust  out  of  the  rents  of  his  real  estate 
to  pay  such  debts  as  his  personal  estate  might  be 
insufficient  to  satisfy,  and,  subject  thereto,  to  stand 
possessed  of  all  the  residue  of  his  estate  for  his  grand, 
children.  The  testator  made  a  codicil  to  his  will, 
and  thereby  directed  that  «fte  trustees  or  trustee 
acting  wider  his  mil  should  pay  a  further  legacy  of 
40/.  to  A  and  an  annuity  of  IQOl.  to  B : — Held,  that 
the  legacy  and  annuity  given  by  the  codicil  were 
charged  on  the  testator's  real  estate.     GaUemore  v. 
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GUI,  23  Law  J.  Rep.  (».s.)  Chanc.  604;  2  Sm.  & 
G.  158. 

A  testator  gave  all  his  real  and  personal  estate  to 
trustees  upon  certain  trusts,  but  charged  with  an 
annuity  of  5001.  :_Held,  that,  as  between  the  heir- 
at-law  and  the  personal  representatives  of  the  testa- 
tor, the  annuity  was  primarily  payable  out  of  the 
personal  estate — dubitante  Knight  Brmce,  Z.J. 
Tmch  V.  Clieese,  24  Law  J.  Rep.  (n.s.)  Chanc.  716; 
19  Beav.  3. 

An  annuity  bequeathed  by  will,  and  directed  to  be 
paid  out  of  a  moiety  of  the  rents,  issues,  profits,  divi- 
dends, interest  and  proceeds  of  the  real  and  personal 
estate  of  the  testator,  after  the  expiration  of  a  life 

interest  therein  : Held,  not  to  be  primarily  payable 

out  of  the  personal  estate  of  the  testator,  but  to  be 
apportionable  between  the  real  and  personal  estates. 
Falkner  v.  Grace,  9  flare,  282. 

A  legacy  directed  by  an  appointment  in  pursuance 
of  a  will  to  be  raised  by  mortgage  of  the  moiety  of 
the  residuary  real  and  personal  estate,  on  the  expi- 
ration of  a  life  interest  in  such  moiety,  and  the  resi- 
due of  such  legacy,  and  another  legacy,  directed  to 
be  raised  and  paid  by  mortgage  or  sale  of  the  whole 
or  any  part  of  the  real  and  personal  estate,  on  the 
expiration  of  another  life  interest : — Held,  not  to  be 
charges  primarily  payable  out  of  the  personal  estate, 
but  to  be  apportionable  between  the  real  and  per- 
sonal estate.     Ibid. 

The  rule, where  there  are  two  classes  of  legatees, 

the  one  having  a  charge  upon  real  estate,  the  other 
having  no  such  charge,  and  the  personalty  is  not 
sufficient  to  satisfy  both, — that  the  legatees,  whose 
legacies  are  so  charged,  shall  be  paid  out  of  the  land, 
in  order  to  leave  the  personal  estate  to  those  who 
have  no  other  fund,  applies  equally  to  tlie  case 
where  one  of  the  legacies  only  is  charged  upon  real 
estate.     Scales  v.  Collins,  9  Hare,  656. 

The  Court  does  not  construe  a  charge  upon  real 
estate  of  one  only  of  several  legacies  if  the  personal 
estate  should  not  be  sufficient,  as  intended  for  the 
exclusive  benefit  of  that  legatee,  but  construes  the 
intention  of  the  testator  to  be  that  all  his  legacies 
shall  be  paid :  and  therefore  that  the  charge  is  to  take 
effect,  if  the  personal  estate  be  insufficient  for  the 
payment  of  all  the  legacies.   Ibid. 

A  testator  bequeathed  to  the  treasurer  for  the 
time  being  of  the  General  Infirmary  at  Leeds  the 
sum  of  1 0,000t,  to  be  raised  and  paid  out  of  such 
part  of  his  ready  money,  goods  and  personal  effects, 
as  he  could  by  law  charge  with  the  payment  of  the 
same  ;  and  he  made  other  charitable  bequests  in 
similar  terms,  besides  a  number  of  bequests  to  indi- 
viduals given  generally,  and  not  made  payable  out 
of  any  particular  portion  of  his  property.  The 
testator's  estate  consisted  partly  of  pure  personalty, 
and  partly  of  personalty  savouring  of  realty ;  the 
latter  being  more  than  sufficient  for  the  payment  of 

the  general  legacies : Held  (reversing  a  decision  of 

the  Vice  Chancellor  Knight  Bruce,  by  which  the 
charity  legacies  were  directed  to  abate  in  the  pro- 
portion which  the  personal  estate  savouring  of 
realty  bore  to  the  whole  personal  estate,  and  without 
reference  to  the  question  of  what  was  the  precise 
character  to  be  attributed  to  the  charity  legacies, 
but  having  regard  only  to  the  intention  of  the  tes- 
tator to  be  gathered  from  the  will),  that  the  general 
legacies   ought  to  be  paid  out  of  the   personalty 


savouring  of  realty,  so  as  to  leave  the  pure  personalty 
for  the  payment  of  the  charity  legacies.  Mobinaon 
T.  Gddard,  3  Mac.  &  G.  735:  reversing  18  Law  J. 
Rep.  (H.s.)  Chanc.  454. 

Held,  also,  though  not  as  the  ground  of  the  deci- 
sion, that  in  the  present  case  the  charity  legacies  were 
analogous  to,  and  had  the  same  incidents  as  demon- 
strative legacies  to  individuals,  except  so  far  as  re- 
gards the  right  of  satisfaction  out  of  other  assets  than 
the  fund  out  of  which  they  were  directed  to  be  paid, 
a  right  from  which  they  were  debarred  by  the  stat. 
9  Geo.  2.  c.  36.     Ibid. 

(F)  Vested  or  Cohiinoeht. 
(a)  In  general. 

A  testator  bequeathed  the  interest  of  3,000i.  at  hi. 
per  cent,  to  his  daughter  for  life,  and,  after  her  death, 
he  gave  the  said  sum  of  3,0002.  to  trustees  in  trust 
for  all  the  children  of  his  daughter,  share  and  share 
alilse,  to  be  paid  to  sons  at  their  ages  of  twenty-one 
and  daughters  at  their  ages  of  twenty-one  or  days  of 
marriage,  with  interest  in  the  mean  time  on  their 
shares  for  their  maintenance  and  education,  and 
benefit  of  survivorship,  in  the  event  of  any  of  the  said 
children  dying  without  issue.  The  testator's  daughter 
had  five  children  living  at  his  death,  one  of  whom 
attained  twenty-one  and  died  in  her  lifetime  without 

issue  : Held,  that  the  representatives  of  the  de-^ 

ceased  child  were  entitled  to  his  share.  Tribe  v. 
Newland,  21  Law  J.  Rep.  (k.S.)  Chanc.  283 ;  5  Be 
Gex  &  S.  236. 

A  testator  gave  his  residuary  estate  to  R  S,  the 
eldest  son  of  P  S,  and  failing  him,  to  the  next  male 
child  of  P  S,  and  failing  the  male  children  of  P  S,  to 
seven  persons  by  name,  and  the  survivors  and  survi- 
vor of  them,  in  equal  proportions,  their  respective 
shares  to  be  at  their  free  will  and  disposal.  R  S 
died  in  the  lifetime  of  his  father,  and  P  S  died  with- 
out any  other  issue : — Held,  on  the  authority  of 
Crippa  V.  Wolcott,  that  the  gift  to  the  legatees 
named  was  contingent,  and  that  the  word  "  survivors" 
referred  to  the  period  of  distribution  ;  and  as  they 
had  all  died  in  the  lifetime  of  P  S,  before  it  could  be 
ascertained  whether  a  child  of  his  could  claim,  that 
the  gift  had  failed,'  and  that  the  residue  passed  to 
the  next-of-kin  of  the  testator.  Macdmuild  v. 
&-yce,  22  Law  J.  Rep.  (n.s.)  Chanc.  779;  16 
Beav.  581. 

A  testator  bequeathed  3,000t  to  trustees,  upon 
trust  to  pay  the  income  for  the  maintenance  of  S  S 
and  C  S,  and  when  the  youngest  should  have  been 
born  twenty-one  years  to  divide  the  principal  equally 
between  them,  if  they  should  then  both  be  living, 
but  if  either  of  them  should  be  then  dead,  the  testa- 
tor gave  his  moiety  to  the  children  of  M  B,  C  S 
died  an  infant.  S  S  attained  twenty-one,  but  died 
before  C  S,  the  youngest,  would  have  been  born 
twenty-one  years : — Held,  that  the  interest  of  S  S 
was  vested  in  one  moiety  of  the  fund,  and  that  it 
passed  by  his  will.  In  re  Smith's  WUl,  24  Law  J. 
Rep.  (n.s.)  Chanc.  466;  20  Beav.  197. 

Bequest  of  residue  equally  between  A  and  B  (the 
wife  of  C),  and  if  C  survived  B  for  him  for  life,  and 
afterwards  to  their  four  children : — Held,  that  the 
children  took  only  in  the  event  of  C  surviving  B. 
Catlley  v.  Vincent,  15  Beav.  198. 

Bequest  of  residue  to  A   for  life,  and,  after  her 
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decease,  a  gift  of  3,000!.  each  to  B  and  C  (grand- 
daughters), for  their  absolute  use ;  and  if  either  of 
them  should  be  dead  at  the  decease  of  A,  her  ZfiOOl. 
was  to  go  to  the  grand-daughter  who  should  be  then 
living  ;  but  in  case  such  grand-daughter  should  hare 
left  children,  they  were  to  take  her  legacy.  B  died 
first,  leaving  children  ;  C  then  died  without  issue, 
leaving  A  surviving.  On  the  death  of  A, — Held, 
that  C'b  legacy  was  vested  and  passed  to  her  repre- 
sentatives.    In  re  Srk/ht's  Trust,  21  Beav.  67. 

A  testatrix  bequeathed  her  residuary  estate  upon 
trust  for  her  sister  for  life,  and  after  her  sister's 
death  to  pay,  divide,  and  apply  the  trust  fund  in 
manner  following  (that  is  to  say):  one-tenth  to  or  for 
the  use  of  R  H,  and  another  one- tenth  to  or  for  the 
use  of  C  B,  for  their  respective  lives,  and  in  case 
either  of  them  should  die  in  the  lifetime  of  the 
tenant  for  hfe,  or  afterwards,  leaving  lawful  issue, 
then  the  testatrix  directed  that  the  part  of  him  or 
her  so  dying  leaving  lawfiil  issue  should  go  to  and 
be  equally  divided  among  his  or  her  children  as  they 
should  attain  twenty-one: — Held,  that  a  child  of  C  R 
who  survived  the  tenant  for  life  and  attained  twenty- 
one,  but  died  in  the  lifetime  of  C  R,  took  a  vested 
interest.  Boulton  v.  Bewrd,  3  De  Gex,  M.  &  G. 
608. 

The  trustee  of  the  will  who,  acting  upon  the 
opinion  of  counsel,  had  distributed  the  whole  estate 
according  to  a  different  view,  was  ordered  to  pay  to 
•the  representatives  of  the  child  tiie  amount  of  the 
child's  share  and  the  costs  of  the  suit.    Ibid. 

A  testatrix  bequeathed  the  interest  of  long  annui- 
ties to  her  sisters,  and  in  case  of  one  or  both  of  their 
deaths  before  hers,  "  gave  the  whole  of  interest  in 
long  annuities"  to  her  brother  for  life.  At  his  death 
half  of  the  interest  she  gave  to  a  daughter  of  the 
brother  till  she  attained  twenty-one,  and  "  then  to 
receive  half  the  capital"  Likewise  the  testatrix 
bequeathed  to  a  son  of  her  brother  the  other  half; — 
Held,  on  the  construction  of  the  whole  will,  that  the 
bequest  to  the  niece  and  nephew  were  not  contingent 
upon  the  sisters'  deaths  in  the  testatrix's  lifetime. 
Boosey  v.  Oardener,  5  De  Gex,  M.  &  G.  122. 

Legacies  of  1,0002.  each  to  the  three  children  then 
living  of  A,  the  testator's  daughter,  with  a  provision 
for  the  payment  of  the  interest  for  their  mainte- 
nance during  minority,  and  a  bequest  of  2,000/.  to 
trustees  upon  trust  for  A  for  her  life,  and  from  and 
after  her  decease  for  all  and  every  her  children  living 
at  her  decease  equally  to  be  divided,  with  a  proviso 
that  if  any  one  or  more  of  the  children  of  A  should 
die  under  twenty-one,  without  leaving  issue,  the 
original  and  accrued  legacies  and  shares  bequeathed 
to  the  child  or  children  so  dying  should  go  to  the 
others  and  other  of  the  said  children  equally ;  and 
a  declaration,  that  if  all  the  children  of  A  should  die 
under  twenty-one,  and  without  leaving  issue,  the 
legacies  of  1,0602.  a-piece  shall  not  be  raiseable ;  but 
from  and  after  the  decease  of  the  last  surviving  child, 
the  said  legacies — and  from  and  after  the  decease  of 
her  daughter  the  2,0002. — should  sink  into  the  re- 
sidue : — Held,  that  the  rights  of  the  children  of  A 
in  the  legacy  of  2,000/.  were  contingent  upon  their 
surviving  their  mother.  Farrer  v.  Barker,  9  Hare, 
737. 

Some  of  the  reasons,  which  have  influenced  the 
Court  in  decisions  in  favour  of  vesting  legacies  in 
children,  have  no  application  in  the  case  of  grand- 


children, where  there  is  nothing  to  shew  that  the 
testator  had  placed  himself  m  loco  parentis.    Ibid. 

(J)  Period  of  Vesting. 

A  testator  bequeathed  his  residuary  personal  estate 
to  trustees,  upon  trust  for  A  for  life,  and  after  the 
death  of  A  the  said  trust-money  and  income  in  trust 
for  all  and  every  the  children  of  A,  share  and  share 
alike,  to  the  son  or  sons  when  they  should  have 
attained  the  age  of  twenty-one,  and  for  the  daughter 
or  daughters  at  that  age  or  marriage ;  with  a  gift  over, 
if  A  should  die  without  having  a  child,  or,  having 
any,  such  children  should  die,  being  sons  before 
twenty-one,  and  daughters  before  twenty-one  or 
inarriage.  A  died  leaving  an  only  child  B,  who 
died  under  twenty-one: — Held,  that  the  trust  pro- 
perty had  vested  in  B,  so  that  the  income  between 
the  death  of  A  and  the  death  of  B  belonged  to  B's 
estate.  Sidgway  v.  Sidgway,  20  Law  J.  Rep.  (k.s.  ) 
Chanc.  2S6j  4  De  Gex  &  Sm.  271. 

A  testator  directed  the  proceeds  of  the  residue  of 
his  estate  to  be  divided  between  his  three  Children  in 
certain  shares  during  their  lives;  and  after  the  decease 
of  any  one  or  two  of  his  said  children,  until  the  de- 
cease of  the  survivor,  the  shares  that  belonged  to  the 
parents  in  their  lifetime  were  to  be  divided  amongst 
the  children  of  such  one  or  two  of  his  said  children 
so  dying;  and  after  the  decease  of  the  survivor  of  the 
three  children,  the  whole  residue  was  to  be  divided 
between  his  grandchildren  who  should  be  then  living 
equally  per  capita,  and  not  per  stirpes;  and  if  any  of 
his  grandchildren  should  be  then  dead  leaving  issue, 
such  issue  were  to  stand  in  the  place  of  their  deceased 
parent,  and  receive  the  same  proportion  of  the  estate 
as  such  parent  would  have  been  entitled  to  if  living. 
One  of  the  daughters,  who  died  first,  had  three 
children,  who  died  in  her  lifetime.  The  trustees 
accumulated  the  shares  of  such  daughter  until  th& 
death  of  the  survivor: — Held,  that  the  representative 
of  the  three  deceased  grandchildren  was  entitled  td 
such  acci^mulations.  Homer  v.  Gould,  20  Law  J. 
Rep.  (n.s.)  Chanc.  667;  1  Sim.  N.S.  541,  nom. 
Somer  v.  Qould. 

A  testator  gave  25,000J.  to  trustees  upon  trust  to 
pay  the  income  to  his  daughter  for  life,  and  after  her 
death  to  pay  the  capital  to  the  children  of  his 
daughter  equally,  upon  their  attaining  their  ages  of 
twenty-one  years ;  the  interest  of  their  shares  until 
their  becoming  entitled  to  the  principal  to  be  applied 
for  their  maintenance;  and  in  case  any  of  the  chil- 
dren should  die  before  being  entitled  in  possession  to 
bis,  her  or  their  shares,  the  shares  of  those  so  dying 
should  go  to  the  survivors.  The  testator's  daughter 
had  two  children  living  at  his  death,  who  both  attained 
twenty-one,  one  of  whom  died  in  the  lifetime  of  her 
mother: — Held,  that  the  representatives  of  the  de- 
ceased child  were  entitled  to  a  moiety  of  the  fund. 
In  the  matter  of  Yates's  Trust,  21  Law  J.  Rep. 
(n.s.)  Chanc.  281. 

A  testator  at  his  decease  left  a  widow  and  three 
children,  all  of  whom  attained  twenty-one  and  sur- 
vived the  wife.  By  his  will  he  gave  real  and  personal 
estate  to  trustees  "  to  transfer  to  each  of  his  children 
their  share  after  the  death  of  his  wife,  or  as  soon  as 
they  arrived  at  twenty-one  years,  but  if  one  of  the 
three  children  should  die  leaving  no  children,  his  or 
her  share  should  be  equally  divided  between  the 
other  two,  and  their  heirs  for  ever."    One  of  the 
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testator's  children  married,  and  died,  leaving  no  chil- 
dren, but  leaving  his  wife  surviving : — Held,  that  he 
took  a  vested  interest  in  his  share  of  the  testator's 
property  not  liable  to  be  defeated  upon  his  afterwards 
dying  without  leaving  a  child  surviving.  Edwards  v. 
Edwards,  21  Law  J.  Eep.  (n.8.)  Chanc.  324;  IS 
Beav.  357. 

A  testator  bequeathed  to  his  son  William  the  divi- 
dends, interest  and  annual  produce  to  arise  from  the 
sum  of  3,000i.  h\l.  per  cent.  Bank  annuities  for  his 
life:  and  after  his  decease  he  gave  fte  said  principal 
sum  of  3,S00i.  to  all  and  every  the  child  or  children 
of  Ilia  said  son,  to  be  equally  divided  between  them, 
or  if  only  one  child,  then  the  whole  to  such  only  child, 
to  be  pnid  on  their  respectively  attaining  the  age  of 
twenty-oHe:  the  interest  in  the  mean  time  to  be 
applied  for  their  maintenance  and  education.  The 
testator  gave  two  further  sums  of  3,000/.  to  another 
son  and  daughter  in  similar  terms:  and  upon  the 
death  of  either  of  his  said  sons  and  daughter  without 
issue,  then  he  directed  the  interest,  dividends  and 
produce  so  given  to  him,  her  or  them  so  dying,  to 
be  paid  to  the  survivors  and  survivor  in  equal  shares 
and  proportions.  The  testator's  son  'WiUiam  had 
one  child  only,  who  died  an  infant  during  his  father's 
lifetime ; — Held,  that  the  infant  took  a  vested  inter- 
est in  the  3,000/.,  liable  to  be  divested  by  the  death 
of  his  father  without  leaving  issue  living  at  his  death ; 
and  that  event  having  happened,  the  gift  over  took 
effect.  Westwood  v.  Southey,  21  Law  J.  Rep. 
(n.s.)  Chanc.  473;  2  Sim.  N.S.  192. 

A  testator  gave  a  leasehold  house,  which  was  let 
for  twenty-eight  years,  to  trustees  to  pay  the  rents 
and  profits  for  the  benefit  of  his  five  children,  whom 
he  named,  or  the  survivors  or  survivor  of  them,  in 
equal  shares  and  proportions,  share  and  share  alike: 
— Held,  that  the  words  "survivors  or  survivor"  re- 
ferred to  the  death  of  any  of  them  in  his  lifetime; 
that  the  words  "share  and  share  alike"  referred  to 
those  children  who  should  survive  him,  and  created 
a  tenancy  in  common,  and  that  the  interests  were 
vested  in  the  children  on  the  death  of  the' testator. 
Ashford  v.  Haiiies,  21  Law  J.  Eep.  (ir.a.)  Chanc. 
496. 

A  testator,  who  died  in  June  1837,  by  a  will  made 
in  1819  directed,  after  the  decease  of  his  wife,  that 
one  moiety  of  his  residuary  estate  should  be  divided 
into  five  equal  parts,  which  he  gave  to  five  several 
parties,  whom  he  named,  and  in  case  of  the  death 
of  any  or  either  of  them  before  his  wife,  then  their 
respective  shares  to  go  to  their  respective  husbands  or 
wives;  and  if  none,  to  their  respective  children ;  and  on 
failure  of  children,  to  the  survivors  of  them,  share  and 
share  alike.  And  as  to  the  other  moiety,  he  gave  10/. 
thereof  to  A  E,  should  she  be  then  living ;  Aid  as  to 
the  remainder  of  the  moiety, he  gave  it  to  five  parties 
whom  he  named,  and  in  case  of  the  death  of  any  or 
either  of  them,  then  their  respective  shares  to  their 
children;  and  if  none,  then  to  the  survivors  of  them, 
share  and  share  alike.  The  testator's  widow  died  in 
1849.  It  appeared  from  the  inquiries  directed  as  to 
the  first  moiety,  that  all  the  five  persons  named  as 
legatees  were  alive  at  the  date  of  the  will ;  three  died 
in  the  lifetime  of  the  testator,  leaving  children,  six  of 
whom  were  still  living,  and  defendants  to  this  suit. 
The  remaining  two  legatees  survived  the  testator,  but 
died  before  the  tenant  iar  life.  They  both  left 
children,  seven  of  whom  were  now  living,  and  defen- 


dants to  this  suit.  As  to  the  second  moiety,  A  S, 
one  of  the  legatees,  died  before  the  date  of  the  will, 
leaving  four  children,  all  now  living,  and  defendants 
to  this  suit.  Two  others  died  in  the  life  of  the  tes- 
tator, one  without  issue,  and  the  other  leaving  chil- 
dren, two  of  whom  were  now  alive,  and  defendants  to 
this  suit;  and  H  K,  the  fifth  legatee,  was  the  only 
one  of  the  legatees  named  in  the  will  who  had  sur- 
vived the  tenant  for  life: — Held,  that  the  legatees 
took  as  tenants  in  common:  that  children  of  legatees 
who  would  have  taken  if  they  had  survived  tlie  tenant 
for  life,  were  entitled  to  their  parents'  share :  that  the 
gift  to  A  S,  who  was  dead  at  the  date  of  the  will,  and 
in  case  of  her  death,  to  her  children,  passed  her  share 
to  her  children  who  were  living  at  the  death  of  the 
tenant  for  life :  that  the  legal  personal  representative 
of  a  son  of  one  of  the  legatees  was  entitled  to  parti- 
cipate with  the  other  children  of  the  legatee:  that 
the  children  of  a  deceased  legatee  took  vested  inter, 
ests  in  the  parent's  share  whenever  the  class  of  those 
children  was  to  be  ascertained :  and  upon  the  death 
of  C  K,  one  of  the  legatees  of  the  second  moiety,  in 
the  life  of  the  testator,  the  other  legatees  then  living 
took  vested  interests  in  his  share.  Ive  v.  Kmg,  21 
Law  J.  Rep.  (s.s.)  Chanc.  560;  16  Beav.  46. 

A  testator  devised  real  estate  to  A  in  fee,  charged 
with  an  annuity  to  B  for  life,  and  directed  that  after 
the  death  of  B,  the  estate  should  be  charged  with  the 
payment  of  lOOi  a-pieee  to  X,  Y,  and  Z,  and  that 
the  same  should  be  paid  to  them  respectively  within 
six  calendar  months  after  the  death  of  B,  or  such  of 
them  as  should  be  then  living.  X  died  in  the  life- 
time of  B: — Held,  that  the  legacy  to  X  had  not 
vested,  and  was  not  payable  to  his  representatives. 
Ooodmm  v.  Drwry,  21  Law  J.  Rep.  (n.s.)  Chanc. 
680. 

A  testator  gave  to  his  wife  all  his  stock  in  trade, 
working  jewellery  and  implements  of  every  descrip- 
tion whatsoever,  and  all  his  book  debts,  ready  cash, 
money  in  the  funds,  bills,  bonds,  notes,  or  other  secu- 
rities whatsoever,  for  her  life,  if  she  should  so  long 
continue  his  widow;  but  at  her  death,  or  second  mar- 
riage, he  gave  the  said  stock  in  trade,  monies,  debts 
and  assets,  and  also  all  his  household  furniture,  to  be 
equally  divided  among  the  children  he  then  had,  or 
might  thereafter  have.  But  in  case  his  wife  should 
not  marry  again,  then  the  testator  bequeathed  to  her 
all  and  every  his  personal  estate  and  effects  whatso- 
ever for  her  life,  and  the  same  to  be  equally  divided 
amongst  such  of  his  children  as  should  be  living  at 

her  decease,  share  and  share  alike: Held,  that  the 

first  clause  in  the  will  was  not  intended  to  be  a  spe- 
cific bequest,  and  the  last  a  residuary  bequest;  but 
that  both  clauses  were  intended  to  deal  with  the 
whole  property,  and  were  applicable  to  different 
events:  the  first  applying  to  the  testator's  widow 
marrying  again,  the  latter  to  her  dying  without  mar- 
rying again;  and  the  latter  event  being  the  one  which 
happened,  the  children  living  at  her  death  became 
entitled,  to  the  exclusion  of  the  representatives  of 
those  who  had  died.  Wiggins  v.  Wiggins,  21  Law 
J.  Rep.  (n.s.)  Chanc.  742;  2  Sim.  N.S.  226. 

A  testator  gave  to  trustees  a  sum  of  money  on  the 
usual  trusts  for  investment,  and  directed  them  to  pay 
the  income  to  A  for  life,  and,  after  his  death,  to  divide 
the  principal  between  the  children  of  A  who  should 
be  living  at  the  time  of  his  (A's)  death,  and  the  issue 
of  such  as  should  be  then  dead,  leaving  issue,  so  that 
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the  issue  of  such  child  so  dying  should  take  the  part 
which  their  deceased  parent  would  have  taken  if 
living,  to  be  paid  to  such  children  and  issue  upon 
their  attaining,  and  in  case  they  should  live  to  attain, 
twenty-one.  A  had  a  child  B,  who  died  in  his  life- 
time, leaving  four  children.  Two  of  these  children 
died  in  their  infancy,  in  the  lifetime  of  A :— Held, 
that  the  class  to  take  was  all  the  children  left  by  Bj 
and  that  the  gift  had  vested  absolutely  in  all  those 
children.  £a/rker  v.  Barker,  21  Law  J.  Rep.  (n.s.) 
Chanc.  794;  5  De  Gex  &  Sm.  7S3. 

Bequest  of  a  sumof  money  to  trustees  upon  trust 
to  pay  the  income  to  A  for  life,  and  then  to  transfer 
the  capital  to  the  child  or  children  of  A,  aa  tenants 
in  common,  when  they  should  attain  their  ages  of 
twenty-one  years;  and,  in  case  any  child  should  die 
before  his  share  became  payable,  leaving  issue,  such 
share  should  go  to  his  issue;  and  if  any  child  should 
die  before  his  share  should  become  payable,  leaving 
no  issue,  such  share  should  go  to  the  survivors;  and 
in  case  A  should  leave  no  child,  then  that  the  trustees 
should  pay  the  same  in  the  manner  therein  mentioned. 
A  had  a  child  who  attained  twenty-one,  and  died  in 
her  lifetime: — Held,  that  the  legacy  had  absolutely 
vested  in  A's  child.  In  re  Thomson's  Trusts,  22 
Law  J.  Rep.  (n.s.)  Chanc.  273;  5  De  Gex  &  Sm. 
667. 

A  testator  gave  his  executors  the  sum  of  20/.  long 
annuities,  upon  trust  to  pay  the  same  to  H  for  life, 
and  after  her  decease  to  apply  such  annuity  towards 
the  maintenance  of  her  children  till  twenty-one,  and 
then  to  transfer  the  said  annuity  equally  between 
them  J  but  if  H  should  die  without  leaving  issue,  then 
upon  trust  to  apply  the  annuity  towards  the  main- 
tenance of  her  brother  and  sister  during  their  mino- 
rities, and  on  their  attaining  twenty-one  to  assign  and 
transfer  such  annuity  equally  between  them,  but  if 
either  of  them  should  be  then  dead,  then  upon  trust 
to  transfer  the  whole  of  the  annuity  to  the  survivor 
absolutely.  And  the  testator  gave  the  residue  of  his 
estate  and  effects  to  his  wife  and  son.  The  brother 
and  sister  of  H  both  attained  twenty-one,  but  died 
during  her  lifetime: — Held,  that  the  residuary  lega- 
tees were  entitled  to  the  201,  long  annuities,  and  not 
the  representatives  of  the  brother  and  sister  of  H. 
Widdicomle  v.  Miller,  22  Law  J.  Rep.  (n.s.)  Chanc. 
6U;  1  Drew.  443. 

A  testator  declared  trusts  of  his  estate  to  be  for 
his  wife  for  life,  and  after  her  death  he  gave  the  same 
estate  to  his  first  cousins  by  his  mother's  side  and  the 
issue  of  such  of  them  as  might  happen  to  be  dead 
per  stirpes,  and  to  their  heirs,  executors,  adminis- 
trators and  assigns  for  ever  as  tenants  in  common: — 
Held,  that  the  period  for  ascertaining  the  class  to  take 
was  the  death  of  the  testator's  widow.  Baldwin  v. 
JRogers.  22  Law  J.  Rep.  (n.s.)  Chanc.  665;  3  De 
Gex,  M.  &  G.  649. 

Held,  also,  that  the  first  cousins  c«  ^(Wte  »»aier«(J, 
living  at  the  death  of  the  testator,  took  vested  inter- 
ests, subject  to  open  so  as  to  let  in  all  other  first 
cousins  ex  pwrte  matemd  born  before  the  period  of 
distribution.     Ibid. 

A,  by  her  will,  gave  legacies  of  30i.  each  to  the 
surviving  children  of  her  sister  0  N;  and  then  gave 
the  residue  of  her  property  to  C  N  for  life,  and  after 
her  decease  such  property  to  be  equally  divided  be- 
tween her  surviving  children.  At  the  death  of  the 
testatrix  C  N  had  five  children  living;  and,  at  the 
Digest,  1850—1855. 


death  of  C  N,  four  only  of  her  children  survived  her: 
—Held,  that  the  words  "surviving  children"  in  the 
gift  of  the  residue  must  be  construed  "  surviving 
C  N,"  notwithstanding  that  in  the  gift  of  the  legacies 
they  must  be' construed  as  surviving  the  testatrix. 
Neathvjay  v.  Beed,  22  Law  J.  Rep.  (n.s.)  Chanc. 
809;  SDeGex,  M.  &  G.  18. 

A  testator  gave  all  his  residuary  estate  to  trustees, 
upon  trust  to  pay  the  proceeds  to  his  wife  for  life, 
and  after  her  decease  upon  trust  to  sell  the  property 
and  to  stand  possessed  thereof,  as  to  one  seventh 
part,  in  trust,  to  lay  out  and  invest  the  same  in  a 
government  annuity  for  the  life  of  his  son,  and  upon 
further  trust  to  pay  such  annuity  when  and  as  the 
same  should  become  payable,  not  by  anticipation, 
to  his  said  son,  for  his  life,  for  his  own  use;  but  the 
testator  declared  that  in  case  his  son  should,  either 
before  or  after  his  (the  testator's)  death,  become 
bankrupt  or  insolvent,  or  should  do  any  act  to  in- 
cumber the  annuity,  then  the  property  was  to  go 
over  to  other  persons.  The  testator's  son  survived 
the  testator  and  died  in  the  lifetime  of  the  tenant 
for  life,  without  having  become  bankrupt  or  insolvent, 
and  without  having  done  any  act  to  incumber  the 
annuity : — Held,  that  his  personal  representatives 
were  entitled  to  the  property.  Day  v.  Day,  22  Law 
J.  Rep.  (n.s.)  Chanc.  878;  1  Drew.  £69. 

A  testator  gave  to  two  trustees,  in  trust  for  the  child 
or  children  of  his  daughter-in-law,  the  sum  of  700?. 
to  each  child,  to  be  paid  by  his  executors  as  soon  as 
each  child  became  of  the  age  of  twenty-one  years 
(or  by  mutual  agreement  the  trust  was  to  Continue 
longer  after  each  child  should  have  passed  the  age  of 
twenty-one);  the  aforesaid  sums  to  remain  in  the 
stock  and  possession  of  his  executors  until  the  whole 
sum  be  paid  to  the  said  trustees,  for  the  sole  use  of 
the  said  children;  but  should  either  child  or  both 
children  of  his  daughter-in-law  die  without  leaving 
issue,  then  the  700/.  for  one  child  (or  if  both  die 
and  leave  no  issue  living),  ]  ,4002.  for  the  use  of 
other  persons: — Held,  that  the  grandchildren  of  the 
testator  upon  attaining  twenty -one  took  abso- 
lute interests  in  the  money,  liable  to  be  divested  in 
the  event  of  their  dying  without  leaving  issue. 
Cottony,  Cotton,  23  Law  J.  Rep.  (n.s.)  Chanc.  489. 

A  testator  gave  a  portion  of  his  property  in  trust 
for  each  of  the  seven  children  by  name,  of  Mary  H, 
by  his  son,  W  H,  together  with  every  other  child 
thereafter  to  be  born  of  Mary  during  the  life  of  his 
son  or  within  nine  months  after  his  decease  in  equal 
shares,  with  benefit  of  survivorship.  He  also 
directed  that  the  trustees  should  apply  such  portion 
of  the  dividends  as  they  should  think  fit  for  mainte- 
nance, &c.  of  such  children  until  the  youngest 
should  attain  the  age  of  thirty,  and  then  upon  trust 
for  them  respectively  and  the  survivors  in  equal 
shares  absolutely;  and  the  trustees  were  authorized, 
if  they  should  think  fit,  to  make  the  distribution 
sooner,  provided  the  youngest  child  had  attained 
twenty-one : — Held,  that  the  interests  of  the  children 
were  to  be  ascertained  at  the  death  of  the  testator's 
son,  and  that  the  share  of  a  child  who  died  during 
the  son's  life  would  go  to  those  children  who  should 
be  living  at  his  decease.  Hodson  v.  Micklethwaite, 
23  Law  J.  Rep.  (n.s.)  Chanc.  719;  2  Drew.  294. 

Testatrix,  by  her  will,  gave  her  residuary  estate  to 
trustees  to  invest  and  pay  the  dividends  to  A  for 
life;  and  after  his  decease,  in  case  he  should  leave 
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a  child  or  children,  in  trast  for  all  and  every  such 
child  or  children  equally  at  twenty-one,  the  share  of 
each  such  child  to  be  considered  a  vested  interest  in 
him  or  her;  and,  in  ca^e  A  should  leave  no  such 
child  or  children,  the  will  contained  a  gift  over  to 
third  parties.  A  had  one  child,  H  E  F,  who 
attained  twenty-one,  and  died  in  his  father's  lifetime, 
leaving  a  widow  and  child  surviving  him.  On  a 
suit  by  the  widow  of  H  E  F  claiming,  as  his  admi- 
nistratrix, that  he  was  absolutely  entitled  to  the 
fund, — Held,  upon  appeal,  affirming  the  decision 
below,  that  the  persons  claiming  under  the  gift  over 
were  entitled.  Bytliesea  v.  Byihesea,  23  Law  J. 
Eep.  (n.s.)  Chanc.  1004. 

A  testatrix  gave  one  fourth  part  of  her  residuary 
property  to  trustees,  upon  trust  to  pay  the  annual 
income  to  her  son  for  life,  and  after  his  decease, 
upon  trust,  to  transfer  and  pay  the  capital  of  the  said 
trust  fund  unto  and  amongst  the  children  of  her 
said  son  in  manner  thereinafter  mentioned.  Then 
followed  a  clause  giving  another  fourth  of  the  pro- 
perty to  another  son,  in  the  same  way  as  the  preced- 
ing fourth,  and  afterwards  a  clause  providing  for  the 
bankruptcy  of  either  of  her  sons.  And  she  subse- 
quently declared  that  the  shares  of  her  sons' children 
should  be  payable  at  the  age  of  twenty-one  or  mar- 
riage, whichever  should  first  happen  : — Held,  that 
the  first  clause,  comprising  the  gift  to  the  son's 
children,  and  the  subsequent  clause,  as  to  the  time 
at  which  the  shares  were  to  be  paid,  did  not  consti- 
tute a  substantive  gift  in  the  first  place,  with  a  sepa- 
rate direction  to  pay,  but  the  two  clauses  formed 
only  one  general  direction  to  pay  the  trust  fund 
unto  and  amongst  the  children  in  manner  following, 
that  is  to  say,  at  twenty-one  or  marriage.  The 
children  consequently  did  not  take  vested  interests 
until  they  attained  twenty-one.  Other  parts  of  the 
will  were  referred  to,  as  confirming  this  view  of  the 
case.  Stium  v.  Eobhs,  24  Law  J.  Eep.  (n.s.) 
Chanc.  377;  3  Drew.  93. 

Upon  a  bequest  to  trustees  upon  trust  to  pay  the 
income  of  the  trust  property  to  the  testator's  daugh- 
ter for  life,  and  after  her  decease  to  divide  the  capital 
equally  amongst  all  her  children  then  living,  pro- 
vided all  had  attained  twenty-one;  but  if  not,  to 
apply  the  income  towards  the  maintenance  of  all 
such  children  until  the  majority  of  the  youngest,  and 
when  that  should  happen,  to  divide  the  capital 
among  the  children  then  living  and  the  issue  of  such 
as  should  be  dead : — Held,  that  the  legacies  vested 
at  the  death  of  the  daughter,  notwithstanding  a 
doubt  created  by  a  subsequent  part  of  the  will. 
BrocTclehank  v.  Johnson,  2-1  Law  J.  Kep.  (n.s.) 
Chanc.  SOS;  20  Beav.  205. 

A  testator  devised  property  to  trustees  for  the 
maintenance  of  his  four  children  until  they  severally 
attained  twenty-five,  at  which  time  he  devised  unto 
such  of  his  said  children  as  should  attain  that  age  one- 
fifth  of  the  property,  to  hold  to  them  and  their  heirs. 
There  was  a  gift  over  to  the  "  survivors  or  survivor" 
'f  any  died  before  attaining  twenty-five  and  left  no 
issue,  or  if  they  should  die  after  attaining  twenty-five 

and  should  leave  no  lawful  issue : Held,  first,  that 

their  interest  did  not  vest  till  twenty-five,  and 
secondly,  that  the  words  "survivors  or  survivor" 
Avas  not  to  be  read  "  other  or  others."  Sleacl  y. 
Piatt,  IS  Btav.  SO. 

Gift  over  after  an  absolute  bequest  in  the  event  of 


death,  without  leaving  issue  surviving,  construed 
upon  the  context  such  a  death  under  twenty-one.. 
Brotkerton  v.  Bury,  18  Beav.  65. 

A  testator  gave  his  personal  estate  and  the  pro- 
duce of  his  real  estate  (which  was  to  be  sold  on  his 
youngest  child  attaining  twenty-one)  between  his 
children  equally.  There  was  a  gift  over  if  any 
child  should  die  after  the  testator's  decease  without 
leaving  issue  surviving  him  (omitting  the  words  un- 
der twenty-one).  There  were  a  maintenance  clause 
out  of  interest  and  an  advancement  clause  out  of 
capital,  until  the  shares  should  become  payable  and 
transferable,  and  which  referred  to  the  time  when 
the  legatees  would  be  absolutely  entitled  to  receive 
as  being  or  attaining  twenty-one.     A   child  died 

after  attaining  twenty-one,  without  leaving  issue : 

Held,  that  his  share  did  not  go  over,  but  belonged 
to  his  representatives.     Ibid. 

A  testator  bequeathed  one-third  of  his  residue  to 
his  daughter,  her  executors,  &c.,  to  be  vested  at 
twenty-one,  but  not  to  be  payable  until  twenty-five. 
He  declared  it  should  not  be  subject  to  the  controul 
of  any  husband,  but  should  devolve  and  be  settled 
by  deed  upon  her  as  a  feme  sole,  and  that  the 
income  should  not  be  anticipated,  and  that  until  her 
marriage,  she  should  only  be  entitled  to  receive  the 
dividends  and  retain  the  power  to  bequeath  the 

capital  by  will.     The  daughter  being  unmarried : 

Held,  that  she  took  absolutely,  and  was  entitled  to 
payment  of  the  fund  out  of  court  on  attaining 
twenty-one.  In  re  Tomtg's  Settlement,  18  Beav.  199. 

Bequest  of  2,000/.,  in  trust  to  pay  one  half  of  the 
interest  to  Nathaniel  for  life  and  the  other  to  Thomas 
for  life,  and  afterwards  to  their  wives  for  life;  and  in 
case  at  the  death  of  Nathaniel  and  wife  there  should 
be  issue  of  Nathaniel,  to  transfer  a  moiety  to  the 
children  at  twenty-one,  and  in  case  there  should  be 
no  such  issue,  or  they  should  die  under  twenty-one, 
then  over,  "  and  so  in  like  manner  upon  the  decease 
of  Thomas  and  wife,  the  other  half  to  be  transferred 
to  his  lawful  issue";  and  in  case  of  no  such  issue, 
or  they  shall  all  depart  this  life  before  they  shall 
attain  twenty-one,  then  over: — Held,  that  a  child 
of  Thomas,  who  attained  twenty-one,  but  died  in  the 
lifetime  of  her  mother,  took  no  interest  Wilsan,  v. 
Mount,  19  Beav.  292. 

A  testator  bequeathed  leaseholds  to  trustees  to 
pay  the  rents  to  his  wife  till  his  son  attained  twenty- 
one,  and  then  to  assign  them  to  his  son.     The  wife 

died  during  the  minority  of  the  son : Held,  that  her 

legal  personal  representative  was  entitled  to  the 
rents  until  the  son  attained  twent3'-one.  Laxton  v. 
Eedle,  19  Beav.  321. 

A  testator  bequeathed  a  pecuniary  legacy  in  trust 
for  his  sister  for  life,  and  after  her  decease  to  pay  it 
to  her  children  equally,  to  be  paid  at  twenty-one, 
with  benefit  of  survivorship  in  case  of  death  under 
twenty-one,  with  a  clause  for  maintenance.  There 
was  a  gift  over  to  other  parties  in  case  there  should 
be  no  child  living  at  the  death  of  the  sister,  such 
parties  to  take  in  the  same  manner  "as  is  heiein- 
before  directed  had  any  or  either  of  the  children  of 
my  sister  survived  so  as  to  become  entitled  thereto." 
There  were  three  children;  one  of  them  only  sur- 
vived the  sister: — Held,  that  such  child  took  the 
whole  fund.     Daniel  v.  Gossett,  19  Beav.  478. 

A  testator  gave  a  fund  to  his  wife  for  life,  with  a 
power  for  her  to  appoint  it  by  will  amongst  "A,  B,  C, 
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and  their  respective  children";  and  in  default  of 
appointment  he  directed  the  same  at  his  wife's 
death  to  go  amongst  all  the  said  children  equally. 
The  wife  made  no  appointment : — Held,  first,  that 
the  children  alone  took  to  the  exclusion  of  their 
parents;  secondly,  that  they  took  per  capita;  and, 
thirdly,  that  the  fund  vested  in  the  children  living 
at  the  death  of  the  testator,  subject  to  its  being 
either  divested  by  the  exercise  of  the  power  or  by 
the  birth  of  other  children  before  the  death  of  the 
tenant  for  life.     Pattison  v.  Pattison,  19  Beav.  638. 

Under  a  pecuniary  bequest,  upon  trust  for  the 
testator's  daughter  for  life,  with  remainder  in  trust 
for  her  husband  for  life,  and  after  the  decease  of  the 
survivor  to  pay  and  divide  the  trust  fund  to  and 
among  the  children  of  the  daughter,  if  more  than 
one,  equally  to  be  divided  among  them,  share  and 
share  alike,  when  and  as  they  attained  twenty-one : 
. — Held,  that  the  children  took  vested  interests 
before  attaining  twenty-one.  Williarm  v.  Clarlc, 
4  De  Gex  &  Sm.  472. 

A  testator  gave  his  residuary  estate  upon  trust  to 
pay  to  A  an  annuity  during  her  life,  and  to  accumu- 
late the  surplus  income  till  the  expiration  of  six 
months  after  A's  death,  and  then  to  divide  the  residue 
and  accumulations  into  as  many  shares  as  there 
should  be  children  "living"  of  A  and  of  B  who  should 
have  lived  to  attain  twenty-one,  or  in  case  of  any  of 
them  being  dead  under  that  age,  who  should  have 
left  issue,  and  pay  and  apply  one  share  to  each  of 
the  children  of  A  and  B  that  should  have  lived  to 
attain  twenty-one,  and  to  their  respective  executors, 
administrators  and  assigns,  and  one  share  to  the  issue 
of  each  child  who  should  have  died  under  that  age 
leaving  lawful  issue : — Held,  that  the  word  "  living" 
was  not  referable  to  the  period  of  distribution  but  to 
that  of  the  testator's  death,  so  that  each  child  on 
attaining  twenty-one  took  a  vested  interest  absolutely. 
Kidd  V.  NoHh,  3  De  Gex,  M.  &  G.  947, 

A  testator  directed  the  proceeds  of  his  real  estate 
to  be  invested  in  stock,  upon  trust,  to  pay  the  divi- 
dends to  his  two  daughters  in  equal  shares  during 
their  natural  lives,  and  "  fiom  and  after  their  decease 
to  go  to  their  respective  children  for  their  support 
and  maintenance  until  they  shall  attain  the  age  of 
twenty-two  years  severally,  they  to  receive  the  prin- 
cipal and  interest  as  they  attain  such  age  in  equal 
shares;"  should  either  die  before  twenty-two,  the 
shares  of  either  of  them  so  dying  before  the  attain- 
ment of  such  age  to  be  equally  divided  among  the 
•survivors  or  survivor  of  them : — Held,  that  the 
children  took  vested  interests.  The  divesting  clause 
was  held  to  be  void.  Hobbs  v.  Parsons,  2  Sm.  &  6. 
212. 

A  testator  having  given  certain  annuities,  gave  his 
real  and  personal  estate  to  trustees  on  trust  to  pay 
i;hem,  and  from  and  after  the  decease  of  the  last 
survivor  but  one  of  the  several  annuitants,  his  chil- 
dren and  grandchildren,  upon  trust  to  sell  the  same, 
and  to  render  the  residue  of  his  estate  into  money, 
and  to  divide  the  same  among  the  said  survivors, 
whose  annuity  shall  then  cease,  and  all  and  every  bis 
grandchildren  who  should  be  living,  if  any  should  be 
born  after  the  date  of  his  will,  and  the  children  of 
such  of  his  grandchildren,  either  the  said  annui- 
tants or  born  after  the  date  of  his  will,  as  tenants  in 
common,  except  only  that  the  child  of  any  grand- 
child who  should  survive  its  parent  should  take  its 


parent's  share.  The  children  being  all  dead  and  two 
annuitants  hving, — Held,  a  great-grandson  of  the 
testator  took  a  vested  interest.  Bellamy  v.  HiU,  2 
Sm.  &  G.  328. 

A  bequest  of  residuary  estate  to  be  invested  in 
consols,  and  to  be  held  by  the  executors  in  trust  for 
all  and  every  the  grandchildren  of  the  testator,  to 
be  divided  equally  amongst  them  at  the  expiration 
of  twenty  years  after  his  decease,  held  to  confer  im- 
mediate vested  and  transmissible  interests  to  the 
grandchildren  living  at  the  death  of  the  testator; 
subject  to  be  opened  and  let  in  grandchildren  who 
might  be  born  before  the  expiration  of  the  twenty 
years.     Oppenheim  v.  Semry,  10  Hare,  441. 

In  a  bequest  of  l.OOOi.  to  certain  persons  for  life, 
and  (after  their  decease)  of  400/.,-'part  thereof,  to  A 
and  B,  part  and  part  alike,  viz.  200Z.  to  A  and  200/. 
to  B,  for  the  trouble  they  might  have  in  the  execu- 
tion of  the  will;  but  "in  case  of  either  of  their  death" 
to  the  survivor,  "  and  in  case  of  both  their  deaths  to 
the  heirs,  executors  and  administrators  of  such  sur. 
vivor  200L  only."  The  words  "in  case  of  death" 
were  held  to  refer  to  death  in  the  lifetime  of  the 
tenant  for  life  of  the  1,000/.  Green  v.  Barrow,  10 
Hare,  4S9. 

Testator  gave  personal  estate  outstanding  on  secu- 
rities to  his  wife  for  life,  remainder  in  a  moiety  to  six 
of  his  children,  provided  that  if  any  one  died  before 
receiving  his  or  her  share  without  leaving  lawful  issue 
it  should  go  over.  One  of  the  children  died,  after 
the  wife's  death,  but  before  the  securities  were  real- 
ized and  the  produce  divided : — Pleld,  that  the  proviso 
contemplated  the  time  when  the  children  should  be 
entitled  to  receive  their  shares,  not  the  time  of  actual 
payment,  and  that  the  representatives  of  the  de- 
ceased chad  took  a  share.  In  re  Vodgson'a  jTrust, 
1  Drew.  440. 

A  will  contained  a  gift  to  children  and  the  issue  of 
deceased  children  in  language  that  clearly  did  not 
vest  it  in  any  until  the  youngest  child  should  have 
attained  twenty-one.  In  a  subsequent  part  there 
was  a  declaration  as  to  the  vesting  of  the  shares 
expressed  with  much  obscurity  and  partially  incon- 
sistent with  the  language  of  the  gift : — Held,  that  it 
must  be  rejected,  and  the  clear  gift  must  take  effect; 
consequently  that  the  shares  did  not  vest  till  the 
period  prescribed,  and  the  representatives  of  a  child 
who  died  before  the  youngest  attained  twenty-one 
took  nothuig.     Bichford  v.  Chalker,  2  Drew,  327. 

Bequest  of  residuary  estate  upon  trust  for  testator's 
wife  during  her  widowhood,  and  after  her  decease  or 
second  marriage  in  trust  for  all  and  every  his  child 
and  children  who  should  be  living  at  his  decease  as 
tenants  in  common,  to  become  vested  in  them  re- 
spectively after  the  decease  or  second  marriage  of 
his  wife,  when  and  as  they  should  severally  attain 
twenty-one,  with  interest  on  their  respective  shares, 
for  maintenance  and  education  in  the  mean  time, 
and  with  equal  benefit  of  survivorship  in  case  of  the 
death  of  any  of  them  under  age  and  without  issue, 
with  gift  over  in  case  of  the  death  of  any  of  the 
testator's  children  in  his  lifetime,  or  during  the 
widowhood  of  his  wife,  leaving  issue  who  should 
survive  the  decease  or  second  marriage  of  testator's 
wife,  to  such  issue  of  their  parent's  share.  And  the 
testator  empowered  his  wife  to  advance  to  all  or  any 
of  his  children  such  sums  as  she  might  think  ad- 
visable for  their  advancement  in  hfe,  and  to  take 
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their  promissory  note  or  receipt  for  the  same,  and 
declared  that  such  advances  should  be  received  by 
his  children  and  accounted  for  to  his  executors  as 
part  of  the  share  of  the  estate  to  which  they  would 
be  entitled  at  the  decease  or  second  marriage  of  his 
wife,  such  advances  not  to  exceed  one-half  of  what 
they  would  at  the  time  of  such  advances  be  con- 
sidered as  likely  to  be  entitled  to  at  the  death  or 
second  marriage  of  testator's  wife : — Held,  having 
regard  to  the  proviso  for  advancement,  and  to  the 
circumstance  that  any  other  decision  would  have 
resulted  in  intestacy  as  to  the  share  in  question,  that 
one  of  five  children  of  the  testator  who  attained 
twenty-one  and  died,  leaving  issue  which  died  during 
the  widowhood  of  the  testator's  wife,  took  a  vested 
interest  in  one-fifth  of  the  estate,  which  passed  on 
his  death  to  his  personal  representatives.  Walker 
V.  Simpson,  1  Kay  &  J.  713. 

(G)  Specific  and  Dtemonstrative. 

Bequest  of  10,000/.  sterling,  "being  my  share  of 
the  capital  now  engaged  in  the  banking  business," 
&c, : — Pleld  to  be  a  demonstrative  and  not  a  specific 
legacy.    Sjiarrow  v.  Josselyn,  1 0  Beav.  1 35. 

The  produce  of  a  specific  legacy  misapplied  by 
A,  an  administrator,  being  traced  into  post  olnt 
securities  given  by  B  to  C,  the  Court  held  that  the 
cestui  que  trust  was  entitled  to  a  charge  on  the  secu- 
rities.    Harford  v.  Lloyd,  20  Beav.  310. 

A  specific  legacy  of  6,000/.  consols  bequeathed 
to  the  plaintiffs  was  unnecessarily  and  improperly 
sold  out  by  the  administrator,  A,  with  the  aid  of  B, 
and  the  produce  carried  partly  to  the  banking  ac- 
count of  A  and  the  remainder  to  that  of  B.  A 
series  of  shuffling  of  cheques  and  transfer  of  monies 
took  place,  but  2,908/.  was  traced  to  B.  About  this 
time  B  laid  out  monies  in  the  purchase  of  a  post 
obit  security,  and  though  the  trust  monies  could  not 
be  distinctly  traced  into  the  securities,  yet  the  Court 
held,  from  the  suspicious  character  of  the  trans- 
actions, that  such  was  the  just  inference  so  far  as  to 
throw  on  the  other  side  the  onus  of  disproving  it, 
and  this  not  having  been  done,  the  Court  held  that 
the  plaintifls  had  a  charge  on  the  securities  for  the 
2,908/.  and  interest.     Ibid. 

In  addition  to  this,  B  had  sold  and  transferred  the 
securities  to  C  in  consideration  of  a  debt  then  owing; 
C  liad  notice  that  the  money  by  which  the  securities 
had  been  obtained  had  been  derived  from  A,  though 

she  had  no  notice  of  the  breach  of  trust: Held, 

that  C  could  not  set  up  an  adverse  title  as  against  A, 
and  d  fortiori  that  she  could  not  do  so  as  against 
the  plaintifi's  (A's  cestuis  que  trust).     Ibid. 

Where,  in  a  residuary  gift,  specific  property  is 
bequeathed,  the  bequest  may,  nevertheless,  be  specific 
as  to  that  particular  property,  though  general  as  to 
the  rest.    Mills  v.  Brown,  21  IBeav.  1. 

A  testator  bequeathed  his  consols  to  A,  and 
directed  his  executors  to  sell  all  such  parts  of  his 
estate  and  effects  as  should  not  consist  of  ready 
money  or  money  in  the  funds,  "  and  to  stand  pos- 
sessed of  the  monies  to  arise  thereby,  with  such 
ready  money  and  the  money  he  might  have  in  the 

Long  Annuities  upon  trust"  for  A,  B  and  C  r Held, 

that  the  Long  Annuities  were  specifically  bequeathed, 
and  not  liable  to  contribute  towards  the  payment  of 
general  legacies.     Ibid. 

A  legacy  of  a  sum  of  money  owing  to  the  testator 


by  A  B  upon  a  mortgage  of  certain  premises  therein 
mentioned,  and  which  mortgage  was  paid  off  in  the 
testator's  lifetime,  after  the  date  of  the  will,  held  to 
be  a  specific  and  not  a  merely  demonstrative  legacy, 
and  to  be  redeemed  by  such  payment.  Sidebotliam 
V.  Watson,  11  Hare,  170. 

The  testator  placed  part  of  the  mortgage  money 
received  by  him  from  A  B  in  a  bank,  and  afterwards 
drew  out  a  part  of  such  deposit,  leaving  in  the  bank 
at  the  time  of  his  death  a  balance  amounting  to  a 
moiety  of  the  sum  which  had  constituted  the  mort- 
gage debt;  but  it  was  held,  that  the  specific  legatee 
of  the  mortgage  debt  was  not  entitled  in  respect  of 
such  legacy  to  the  money  so  remaining  in  the  bank. 
Ibid. 

Leasehold  property  was  charged  with  two  demon- 
strative legacies,  being  a  fixed  sum  to  the  executrix 
and  another  fixed  sum,  the  estimated  remainder  of 
its  value,  to  a  legatee,  who  had  also  the  option  of 
purchasing  at  the  estimated  value.  The  property 
was  held  of  an  ecclesiastical  corporation  for  forty 
years,  renewable  every  fourteen  years,  and  the  execu- 
trix twice  renewed  the  term  out  of  her  own  money, 
but  at  the  end  of  thirty  years  she  declined  to  renew 
a  third  time.  The  executrix,  on  passing  the  residuary 
account,  had  valued  the  leasehold  property  at  the 
price  fixed  by  her  testatrix;  upon  this  statement  a 
very  small  general  residue  appeared.  The  legatee, 
who  was  also  tenant  of  the  property,  did  not  exer- 
cise the  option  of  purchasing,  but  he  retained  the 
interest  on  his  legacy,  and  paid  the  balance  of  rent, 
which  did  not  keep  down  the  interest  on  her  legacy, 
to  the  executrix.  On  a  suit  by  the  legatee, — Held, 
that  there  was  an  admission  that  the  particular  pro- 
perty, not  the  general  assets,  was  sufficient  for  pay- 
ment of  the  legacy,  and  that  the  executrix  was  not 
personally  liable,  but  that  by  the  course  of  her  con- 
duct for  thirty  years  she  had  lost  her  priority. 
Severs  v.  Severs,  1  Sm.  &  G.  400. 

A  will  contained  an  absolute  specific  bequest  to  an 
individual,  and  a  limited  gift  of  the  residue  to  the 
same  individual ;  the  Court,  seeing  that  the  absolute 
specific  bequest  and  the  general  bequest  contained 
each  a  distinct  and  specific  subject  and  object  of  gift, 
— Held,  that  there  was  an  absolute  specific  bequest, 
and  a  limited  gift  of  the  residue.  Manning  v.  Pv/r- 
ceU,  2  Sm.  &  G.  284. 

(H)  Cdmclative  ok  Substitutional. 

A  testator  by  his  will  gave  to  each  of  two  daugh- 
ters the  sum  of  1,000/.,  as  and  when  they  should  re- 
spectively attain  the  age  of  twenty-fivo  years,  or  be 
married  with  the  consent  of  his  executors ;  but  in 
case  either  should  die  under  the  age  of  twenty-fivo 
years,  or  should  marry  without  consent,  he  directed 
that  the  legacy  to  such  one  as  should  die  under  that 
age  or  marry  without  consent  should,  after  such  de- 
cease of  them  respectively,  or  their  respectively  mar- 
rying without  consent,  tall  into  the  residue  of  his 
estate ; — Held,  that  the  legacies  vested  respectively 
on  the  happening  of  either  alternative,  and  were  not 
contingent  on  the  happening  of  both  alternatives, 
namely,  marrying  with  consent  and  attaining  twenty- 
five.  Tliompson  v.  Teulon  and  Teulon  v.  Tenlon, 
22  Law  J.  Kep.  (n.s.)  Chanc.  243. 

'i'he  testator  by  the  same  will  directed  the  sum  of 
1,000/.  to  be  invested,  as  and  when  each  of  the  same 
daughters  should  respectively  attain  twenty-five,  to 
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te  Settled  upon  trust  for  them  respectively  for  life, 
with  remainder  to  their  respective  children,  with  a 
proviso  that,  if  either  should  die  without  leaving 
issue,  the  trustees  of  the  will  should  stand  possessed 
of  the  last-mentioned  trust  property  in  trust  for  the 
survivor  upon  the  trusts  of  her  original  bequest  :^— 
Held,  that  the  legacies  directed  to  be  settled  were 
cumulative  upon,  and  not  substitutionary  for,  the 
legacies  of  the  same  amount  previously  given,  but 
that  they  were  respectively  contingent  upon  the 
daughters  respectively  attaining  twenty-five  years  of 
age;  and  therefore  that  the  daughter  who  attained 
twenty-five,  and  had  issue,  did  not  take  any  interest 
in  the  legacy  directed  tp  be  settled  upon  the  other 
daughter,  who  died  without  issue  and  without  having 
attained  twenty-five.     Ibid. 

Bequest  of  5001.  each  to  the  four  children  of  his 
niece  A  B,  nomiTiatim,  followed  by  a  like  gift  to 
each  of  the  children  "  that  may  be  born"  to  any 
nephew  or  niece : — Held,  not  to  include  a  fifth  child 
of  A  B,  born  at  the  date  of,  but  not  named  in  the 
will.     Early  v.  Middleton,  14  Beav.  453. 

Held  also,  on  the  same  will,  by  Sir  John  Leach, 
that  a  child  born  after  the  testator's  death  was  not 
entitled,  and  by  Sir  J.  L.  Knight  Bruce,  that  the 
four  children  did  not  take  cumulative  legacies.   Ibid. 

A  testator  bequeathed  to  his  daughter  A  l,000i. 
and  lOOl.  banking  shares,  and  to  his  daughter  B 
3,000/.  and  1001.  shares.  By  a  codicil  he  revoked 
both  gifts  to  A,  and  bequeathed  to  her  5001.  and  the 
100/.  shares  specified  in  his  will ;  but  as  to  B,  he  re- 
voked the  3,000^  only,  and  gave  to  her  1,800/.  and 
100/.  shares  :_Held,  that  B  was  eiititled  to  200/. 
shares,  the  legacies  being  cumulative.  LohUy  v. 
Stocks,  19  Beav.  392. 

A  testator  directed  two  trustees  to  stand  possessed 
of  5,000/.  in  a  certain  event,  upon  such  trusts  as  were 
thereinafter  declared  concerning  the  sum  of  20,000/. 
thefeinafter  bequeathed  in  trust  for  the  benefit  of  his 
son  William,  his  wife  and  children.  He  afterwards 
bequeathed  to  two  other  trustees  20,000/.  in  trust 
upon  a  different  event  to  pay  William's  wife  an  an- 
nuity of  200/.  a  year: — Held,  by  the  Master  of  the 
B.olls,  that  she  was  entitled  to  two  annuities,  one  out 
of  each  fund,  if  the  income  were  adequate.  Himdie 
V.  Taylor,  20  Beav.  109 :  reversed  25  Law  J.  Rep. 
(N.s.)  Chanc.  78. 

By  her  will  a  testatrix  gave  1,000/.  stock  to  trus- 
tees upon  trust  to  apply  the  dividends  for  the 
maintenance  of  her  granddaughter  until  she  attained 
twenty-two,  and  then  in  trust  for  her  absolutely;  but 
if  she  died  under  twenty-two,  then  in  trust  for  the 
testatrix's  children  living  at  the  granddaughter's 
death.  By  a  codicil  the  testatrix  revoked  the  above 
trusts,  and  in  lieu  thereof  directed  the  trustees  to 
apply  the  dividends  for  the  maintenance  of  the  grand- 
daughter until  she  attained  twenty-two,  and  then  in 
trust  for  her  for  life,  for  her  separate  use;  and  in  the 
event  of  her  dying  either  above  or  under  twenty-two, 
leaving  lawfiil  issue,  in  trust  for  her  children  equally; 
but  if  she  should  die  without  leaving  lawful  issue, 
then  in  trust  for  the  testatrix's  children  living  at  the 
granddaughter's  death,  and  the  children  of  any  child 
who  had  previously  died.  By  a  subsequent  codicil 
the  testatrix  declared  that  she  had  altered  her  views 
respecting  her  granddaughter  as  to  the  1,000/.  left  in 
the  will,  which  (the  testatrix  now  thought)  might 
prove  a  snare  for  her,  and  the  testatrix  left  500/.  for 


schooling  and  board  :_Held,  that  the  legacy  of  500/. 
was  given  in  addition  to,  and  not  in  substitution  for, 
that  of  1,000/.  given  by  the  codicil.    SoMrey  v.  . 
Eiimney,  5De  Gex  &  Sm.  698. 

(I)  Conditional. 

A  testator,  by  a  codicil  to  his  will,  declared  that  in 
ease  his  daughter  should  carryjout  her  intention  of 
taking  the  veil,  becoming  a  nun,  continuing  to  reside 
in  a  convent,  or  in  any  other  way  associating  herself 
permanently  with  any  Roman  Catholic  establishment 
of  that  nature,  she  should  forfeit  all  claim  to,  or 
benefit  from,  the  bequest  of  10,000/.  given  her  by  his 
will  for  life,  and  afterwards  to  her  children;  and  he 
thereby  in  that  case  revoked  the  said  bequest ;  and 
in  order  to  prevent  any  portion  of  his  property  from 
being  appropriated  to  other  purposes  than  the  benefit 
of  his  family,  he  excluded  his  said  daughter  from  all 
reversionary  advantages  whatever  from  his  said  will. 
The  testator's  daughter  having  associated  herself  with 
a  convent  of  nuns  at  Hammersmith,  the  trustees  of 
the  will  paid  the  10,000/.  into  court  under  the  Trus- 
tee Act.  Upon  petition  by  the  daughter,  that  the 
said  sum  might  be  paid  out  for  her  benefit,  it  was 
held,  that  the  condition  imposed  was  a  lawful  con- 
dition, although  the  will  contained  no  bequest  over, 
and  the  legatee  had  forfeited  all  claim  to  the  legacy. 
Petition  dismissed.  In  re  Dickson,  20  Law  J.  Rep. 
(N.a.)  Chanc.  33;  1  Sim.  N.S.  37. 

A  testator,  by  will,  directed  his  executors  to  pay 
to  A  6,000/.  upon  her  marriage,  with  all  the  accu- 
mulations of  interest  thereon  from  the  time  of  his 
death : Held,  that  the  marriage  of  A  was  a  condi- 
tion precedent  to  the  vesting  of  the  legacy.  Morgan 
V.  Morgan,  20  Law  J.  Rep.  (n.s.)  Chanc.  109 ;  4  De 
Gex  &  Sm.  164. 

A  testator  gave  a  legacy  to  A,  with  the  accumu- 
lations of  interest  from  his  death,  upon  a  certain 
contingency,  and  gave  the  income  of  the  residue  of 
his  estate  to  H  for  life,  with  remainders  over.  Some 
years  after  the  death  of  the  testator  it  was  ascertained 
that  the  contingency  never  could  happen : — Held, 
that  H  was  entitled  to  the  interest  of  the  legacy  from 
the  death  of  the  testator  until  that  period.     Ibid. 

A  testator  directed  his  executors  to  sell  the  whole 
of  his  real  and  personal  estate,  and  invest  the  pro- 
ceeds in  some  government  annuity  for  the  benefit  of 
his  wife  and  M  L,  to  be  equally  divided  between 
them,  and  at  the  death  of  either  of  them  her  share 
was  to  pass  to  the  survivor,  and  in  case  either  his 
widow  or  M  L  should  marry  or  live  in  a  state  of 
adultery,  then  her  share  to  pass  to  the  other,  but  if 
they  both  should  marry,  then  their  shares  to  go  to 
his  nephew.  The  testator  also  directed  his  wife  and 
M  L  out  of  their  annuity  to  keep  in  good  repair  the 
tomb  in  which  he  was  buried : — Held,  that  the  re- 
striction upon  marriage  was  good  as  related  to  the 
widow,  but  was  not  good  with  respect  to  M  L,  who 
was  a  single  woman.  Moyd  v.  Lloyd,  21  Law  J. 
Rep.  (n.s.)  Chanc.  696;  2  Sim.  N.S.  255. 

Held,  also,  that  the  direction  to  the  testator's 
widow  and  M  L  to  repair  the  tomb,  which  was  con- 
fined to  the  lives  of  the  annuitants,  was  not  void  on 
the  ground  of  perpetuity.    Ibid. 

A  testator  gave  the  residue  of  his  estate  to  trustees, 
upon  the  usual  trusts  for  conversion  and  investment, 
and  directed  them  to  pay  such  sums  for  the  mainte- 
nance and  education  of  his  sons  M  and  N,  during 
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their  minorities,  or  for  apprenticing  them,  as  his 
trustees  should  think  proper;  and  declared  that, 
when  his  sons  should  have  attained  their  ages  of 
twenty-one  years,  his  trustees  should  pay  the  then 
residue  of  the  monies  unto  his  two  sons,  provided 
that  they  should  be,  in  the  opinion  of  his  trustees,  of 
competent  understanding  and  sufficient  discretion  to 
manage  and  take  due  care  thereof.  M  and  N  were 
both  lunatic  at  the  time  of  their  attaining  their  ma- 
jority:  Held,  that  the  qualification  as  to  the  sons 

being  of  competent  understanding  did  not  make  the 
gift  to  them  conditional,  and  that  the  testator's  e«tate 
vested  in  them  absolutely.  Wright  v.  Wright,  21 
Law  J.  Rep.  (n.s.)  Chanc.  775. 

A  testator,  by  his  will,  gave  to  trustees  a  sum  of 
money,  upon  trust  to  invest  and  pay  the  income  to  his 
nephew  for  his  life,  weekly,  monthly  or  quarterly,  as 
they  should  think  fit.  The  testator  declared  that 
his  nephew  should  not  have  power  to  anticipate, 
assign  or  incumber  the  income  or  his  interest  therein, 
or  any  part  thereof,  and  declared  that  if  he  did  so, 
or  attempted  to  do  so,  the  trust  should  be  void.  Tho 
testator  declared  that  from  and  after  his  nephew's 
death,  or  any  such  attempt,  the  trustees  should  hold 
the  capital  as  part  of  the  residue.  The  income  was 
in  arrear  and  the  nephew  assigned,  as  a  security  for 
money  lent  (so  far  as  he  lawfully  could  without 
creating  a  forfeiture  of  his  interest  in  the  income  of 
the  legacy),  all  money  due  to  him  on  account  of  the 
income,  but  not  any  future  income : — Held,  over- 
ruling the  decision  of  the  Court  below,  that  the 
restraint  did  not  apply  to  income  due  at  the  time  of 
the  assignment,  but  only  to  future  income,  and  that 
the  assignment,  so  far  as  it  appHed  to  only  past 
income,  was  valid.  In  re  Stultz,  22  Law  J.  Rep. 
(".s.)  Chanc.  917;  4  De  Gex,  M.  &  6.  404. 

A  testator  directed  his  trustees  to  pay  an  annuity 
to  a  single  woman,  by  whom  he  had  an  illegitimate 
child,  during  her  life,  provided  that  she  should  con- 
tinue single,  and  that  she  should  neither  cohabit  nor 
have  connexion  with  any  man ;  his  reason  being  that 
if  she  were  to  marry,  her  child  would  be  neglected; 
and  for  a  further  reason,  that  no  man  should  have 
the  spending  of  his  hard-earned  money.  The  annui- 
tant having  married,  it  was  held,  that  the  proviso 
against  marriage  was  valid,  the  condition  being 
incorporated  with  the  gift,  and  the  object  being  to 
protect  the  child  of  the  testator.  Potter  v.  Richa/rds, 
24  Law  J.  Rep.  (n.s.)  Chanc.  488. 

In  a  gift  to  A  (without  any  limitation  of  interest), 
"  and  if  he  should  happen  to  die  leaving  lawful 
issue,"  then  to  such  issue,  the  contingency  has  refer- 
ence to  the  death  of  A,  and  not  to  that  of  the  testa- 
tor. A  therefore  does  not  take  an  absolute  interest. 
Oosling  v.  Tovjmhend,  17  Beav.  24.5. 

A  testator  directed  his  property  to  be  placed  in 
the  funds,  and  the  income  to  be  paid  to  his  wife  for 
her  Ufe;  after  her  death  he  bequeathed  two  legacies 
of  6,000i.  and  l,OO0i.;  the  remainder  of  his  property 
he  left  "  at  the  disposal"  of  his  wife  if  she  remained 
a  widow.  If  she  should  marry  she  was  to  have  no 
controul  over  his  property,  but  the  executors  were  to 
pay  her  an  annuity  during  her  life,  and  the  remainder 
of  the  testator's  property  after  paying  the  above 
legacies  was  to  be  divided  among  his  nephews  and 
nieces : — Held,  that  the  widow,  who  did  not  marry 
again,  took  the  capital  of  the  residue,  subject  to  the 
legEicies.    NowUm  v.  Wahh,  4  De  Gex  &  S.  584. 


By  deed  a  fund  was  limited  in  trust  for  two  bro- 
thers, Thomas  (who  was  in  India)  and  William,  in 
equal  shares;  and  in  case  Thomas  should  die  intes- 
tate without  leaving  a  child  before  he  should  return 
to  England,  then  the  whole  was  to  be  in  trust  for 
William.  William  died  having  bequeathed  all  his 
property  to  Thomas,  and  made  him  his  execntor. 
The  trustees  paid  the  money  into  court  under  the 
Trustees'  Relief  Act.     On  the  petition  of  Thomas, 

Held,  that  the  condition  was  capable  of  release, 

and  that  the  will  of  William  operated  as  a  release  of 
the  condition.  Ex  parte  Paimer,  5  De  Gex  &  S. 
649. 

Whether  Hoss  v.  Ross  and  Cuthiert  v.  Purrier  be 
reconcileable  with  Doe  v.  Glover — gmere.    Ibid. 

(J)   StJRVIVOESHIP. 

A  legacy  to  A  for  life,  remainder  to  two  persons, 
by  name,  share  and  share  alike,  with  remainder  to 
the  issue  of  such  as  should  be  dead,  and  in  case 
either  should  die  in  the  lifetime  of  A  without  leaving 
issue,  remainder  to  the  survivor : — Held,  that  the 
one  surviving  the  tenant  for  life  was  entitled  to  the 
whole  fund,  though  the  other  died  in  the  life  of 
the  testator.  In  re  Domvik's  Trusts,  22  Law  J. 
Rep.  (n.s.)  Chanc.  947. 

A  testatrix  directed  her  trustees  to  place  out  a  sum 
of  1 ,0002.,  and  to  pay  the  interest  to  B  R  for  life,  and 
after  his  decease  the  principal  to  be  divided  between 
his  son  and  daughter;  but  in  case  of  the  decease  of 
either  of  them  before  the  same  should  be  payable, 
then  such  principal  and  interest  to  be  paid  to  the 
survivor  of  them.  The  daughter  of  B  R  died  before 
the  testatrix: — Held,  that  the  daughter's  share  in 
the  1,000/.  did  not  lapse,  but  that  the  whole  legacy 
was  vested  in  the  son,  subject  to  his  father's  life 
interest,  and  was  not  liable  to  be  divested  by  the 
death  of  the  son  during  the  life  of  his  &ther,  Sms 
V.  Jackson,  23  Law  J.  Rep.  (n.s.)  Chanc.  51. 

Bequest  to  A  for  life,  and  at  her  decease  to  her 
surviving  children  when  they  have  attained  twenty- 
one  : Held,  that  the  survivorship  had  reference  to 

the  death  of  A,  and  that  those  children  only  who 
survived  her  were  entitled,  Huffam  v.  ffubhard, 
16  Beav.  579. 

A  gift  of  residuary  estate  to  A,  and  such  of  the 
children  of  B  as  should  be  living  at  the  death  of  C, 
their  respective  heirs,  executors,  &c.  in  equal  shares 
as  tenants  in  common,  and  not  as  joint  tenants;  but 
if  any  such  children  should  die  under  twenty-one,  their 
shares  to  be  in  trust  for  the  survivor  or  survivors, 
and  other  or  others  of  them  the  said  children  of  B 
and  the  said  A  living  at  the  decease  of  C,  and  his 
and  their  respective  heirs,  executors,  &c.,  in  equal 
shares  as  tenants  in  common,  and  not  as  joint 
tenants,  so  and  in  such  manner  that  the  children 
of  B  attaining  twenty-one  and  surviving  C  and  the 
said  A,  in  case  A  survive  C,  should  take  equally  per 
capita: — Held,  that  A  surviving  the  testator  and 
dying  in  the  lifetime  of  C  took,  nevertheless,  with 
the  children  of  B,  who  survived  C,  a  vested  share  in 
the  residuary  estate.    Fallener  v.  Grace,  9  Hare,  282. 

(K)  Payment  or. 

The  testator  bequeathed  certain  pecuniary  lega- 
cies, and  he  gave  his  leasehold  estates  to  his  exe- 
cutors to  sell  and  apply  the  proceeds  in  part  payment 
of  the  legacies : — Held,  that  the  leaseholds  were  to 
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be  applied  as  far  as  they  would  extend  in  payment 
of  the  legacies,  and  that  the  deficiency  was  to  be  paid 
out  of  the  general  personal  estate,  Bimting  v.  Mar- 
1-iott,  19  Beav.  163. 

Bequests  to  the  sons  and  daughters  of  D  of  200i. 
each,  also  to  the  children  of  a  son  of  D  200?.,  to  be 
equally  divided   among  them,  to  be  paid   twelve 

months  after  the  decease  of  the  testator's  widow : 

Held,  to  be  postponed  as  to  all  the  bequests  till 
after  the  widow's  death.  Child  v.  Ehworth,  2  De 
Gex,  M.  &  G.  679. 

(L)   In  VESTMENT. 

A  testator  devised  his  real  and  personal  estate  to 
trustees  upon  trust  to  sell  and  put  out  one-ninth  of 
the  produce  in  government  or  real  securities,  and 
to  pay  the  interest  to  A  for  life,  and  afterwards  to 
her  children.  By  a  codicil  he  bequeathed  a  lease- 
hold to  the  trustees  to  hold  upon  the  same  trusts  in 
all  respects,  and  for  the  same  persons,  and  subject  to 
the  same  powers,  provisoes,  conditions  and  limitations, 
as  the  above  one-ninth  : — Held,  that  A  was  not  en- 
titled to  enjoy  the  leasehold  in  specie,  but  that  it 
must  be  sold  and  invested  for  the  benefit  of  the 
persons  entitled  in  succession.  Mwton  v.  MarTcby, 
18  Beav.  196. 

(M)  Abatement. 

A,  having  become  possessed  of  property  under  the 
will  of  E  H,  expressed  a  desire  in  his  will  to  make 
gifts  to  her  relations.  He  then  gave  legacies  to 
several  persons  by  name,  and  added,  "  but  if  the 
personal  estate  and  eflfects  I  became  entitled  to 
under  the  will  of  E  H  should  fall  short  in  paying 
these  legacies,  my  desire  is  that  500?.  out  of  any 
other  part  of  my  personal  estate  shall  be  applied  for 
that  purpose."  The  legacies  given  amounted  to 
2,800?.;  the  personal  estate  of  E'H  amounted  only 
to  1,279?.  Bs.  6d.,  and  after  adding  the  &001.  was  in- 
sufficient to  pay  the  legacies  in  full  by  1,020?.  1 4s.  6d. : 
— Held,  that  the  general  personal  estate  of  the  tes- 
tator was  not  liable  to  make  up  the  deficiency.  That 
the  sums  of  1,279?.  5s.  6d.  and  500?.  were  alone  ap- 
plicable to  "pay  the  legacies,  and  that  they  must  abate 
proportionately.  Bead  v.  Stramgways,  20  Law  J. 
Rep.  (n.s.)  Chanc.  487;  14  Beav.  139. 

A  testator  gave  all  his  property  to  trustees  in  trust 
to  pay  his  debts  and  funeral  and  testamentary  ex- 
penses, and  to  invest  the  residue  in  the  funds,  and 
out  of  the  interest  and  dividends  to  pay  certain  an- 
nuities to  his  daughter  and  other  persons,  and  after 
payment  thereof  to  pay  the  remainder  of  the  interest 
and  dividends  to  his  wife  for  life;  and  after  her 
decease,  in  case  his  daughter  should  have  no  child, 
to  pay  to  his  daughter  a  further  annuity  during  her 
life  ;  but  if  .his  daughter  should  have  a  child  living 
at  the  decease  of  his  wife,  or  bom  afterwards,  her 
annuities  should  cease,  and  his  trustees  were  to  raise 
20,000?.  out  of  his  trust  estate,  and  hold  it  in  trust 
for  his  daughter  for  life,  and  after  her  death  for 
her  children  ;  and  if  the  children  should  die  under 
tvventy.-one,  that  it  should  sink  into  his  residuary 
estate  thereinafter  disposed  of ;  and  he  further 
directed  that  after  the  decease  of  his  wife,  his  trus- 
tees should  pay  the  sum  of  5,000?.,  part  of  his  resi- 
duary estate,  to  such  person  as  his  wife  should 
appoint  by  will,  and  he  gave  his  wife  power  to 
dispose  of  1,000?.  either  by  gift  in  her  lifetime  or 


by  will  to  her  three  co-trustees.  The  estate  was 
insufficient  to  pay  the  annuities  and  sums  of  5  000?. 
and  1,000?.  in  full : — Held,  reversing  the  decision 
of  the  Court  below,  that  the  annuities  and  legacies 
must  abate  proportionably,  and  that  the  annuitants 
were  not  entitled  to  have  their  annuities  made  up 
out  of  the  corpus  of  the  estate.  Miller  v.  ffuddle- 
stone,  21  Law  J.  Eep.  (n.s.)  Chanc.  1 ;  3  Mac.  &  G. 
513:  reversing  17  Sim.  71. 

A  testator  having  a  power  of  appointment  by  will 
over  a  sum  of  stock,  bequeathed  two  sums  of  5,000?. 
and  500?.  sterling  thereout  to  A  and  B,  and  the 
residue  to  his  son.  The  stock  became  in  equity 
liable  to  his  debts,  and  by  payment  thereof  and  of 
the  costs  of  the  suit,  the  fund  became  less  than 
5,600?.  sterling : — Held,  that  the  pecuniary  and 
residuary  legatees  were  not  liable  to  abate  propor- 
tionably, but  that  the  residuary  gift  failed  altogether. 
Petre  v.  Petre,  14  Beav.  197. 

A  bequest  of  an  annuity  to  an  executor  for  his 
trouble  in  the  conduct  and  management  of  the 
testator's  aifairs,  has  no  priority  over  other  legacies, 
in  case  of  a  deficiency,  and  it  must  abate.  Duncan 
•■    "^""1,  16  Beav.  204. 


Legacies  directed  to  be  invested  and  to  become 
payable  and  paid  in  a  certain  order  with  interest 
from  the  testator's  death.  The  assets  being  deficient, 
the  Court,  on  the  context, — Held,  that  they  were 
payable  pari  passu.  Lord  Bunboyne  v.  Brmider 
18  Beav.  313.  ' 

A  testator  by  his  will  directed  60,000?.  to  be 
invested  in  lieu  of  6,000?.  secured  by  his  marriage 
settlement,  and  the  interest  to  be  paid  to  his  wife 
for  life,  and  after  her  decease  the  principal  to  be 
applied  as  therein  mentioned.  He  then  directed 
sundry  legacies  to  be  invested  for  certain  relatives  to 
be  paid  within  a  year  after  his  death,  if  they  should 
be  of  age ;  and  if  not,  upon  coming  of  age,  with 
mterest  in  the  mean  time;  but  the  principal  sums 
were  not  to  be  paid  till  after  the  payment  or  invest- 
ment of  the  60,000?.  He  then  gave  other  legacies, 
and  directed  that  the  several  sums  given  by  his  will' 
and  not  thereinbefore  particularly  directed,  "should' 
be  invested  in  the  order,  and  become  payable  and 
paid  m  the  manner  thereinafter  mentioned;"  and 
that  the  60,000?.  should  be  the  sum  first  paid  and 
mvested  ;  that  a  legacy  to  one  of  his  sisters  should 

be  next  paid  and  invested,  and  so  on: Held    that 

except  as  to  the  60,000?.,  the  priority  intended  was 
a  priority  of  administration  or  realization  of  assets 
and  not  of  rights  and  interests ;  and,  therefore  (the 
estate  being  insufficient),  that  all  the  legacies  excent 
the  60,000?.,  abated  i)TO  rate.    Ibid. 

The  testatrix  by  will  "  out  of  the  residue  of  her 
property''  gave  a  legacy  to  A.  By  a  codicil,  she 
directed  her  executors  "  out  of  the  residue  of  her 
estate,  in  case  there  should  be  sufficient,"  to  invest 
a  legacy  for  B.  The  residue  being  deficient,_Held 
that  these  legacies  must  abate  jxwi  passu.  EoAie- 
staffv.  Austin,  19  Beav.  591. 

(N)  Ademption  and  Satiseaotion. 

The  doctrine  of  ademption  is  of  a  purely  equitable 
character,  and  does  not  prevail  in  a  court  of  law 
Jamieson  v.  Trewlyan,  10  Exch.  Rep.  269. 

By  the  settlement  made  on  the  marriage  of  A  and 
B,  their  trustees  T),  E  and  F  were  directed  to  stand 
possessed  of  10,000^.,  il.  per  cent,  consols,  which 
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had  been  transferred  into  their  namee,  on  trust  forB 
for  life,  with  remainder  for  the  children  of  the 
marriage.  D  was  the  father  of  B.  T>,  E  and  F 
lent  2,0001.,  part  of  the  trust  funds,  to  A,  who 
became  insolvent.  D,  by  his  will,  directed  6,000^., 
3\  per  cent,  annuities,  to  be  placed  in  the  names  of 
the  trustees  of  the  settlement  of  his  daughter  B,  and 
in  the  name  of  C,  his  executor,  whom  he  appointed 
a  trustee  in  his  place ; — Held,  that  the  legacy  of 
6,000?.  was  a  satisfaction  of  the  debt  of  2,000?.  due 
from  D  to  the  trust  estate  in  respect  of  the  breach 
of  trust.  Bensusan  v.  Nehemias,  20  Law  J.  Rep. 
(n.s.)  Chanc.  536  ;  4  De  Gex  &  S.  381. 

A  testator  gave  to  his  wife  the  dividends  which 
should  happen  to  become  due  and  payable  in  her 
lifetime,  upon  several  specific  sums  of  stock  standing 
in  the  names  of  three  persons,  and  after  the  decease 
of  his  wife  he  gave  all  subsequent  dividends  upon 
the  said  sums  of  stock  to  be  apphed  for  certain 
charitable  purposes  for  ever.  After  the  date  of  the 
will  one  of  the  persons  in  whose  name  the  specific 
sums  of  stock  were  standing  died,  and  thereupon 
the  testator  became  absolutely  entitled  to  such  sums 
of  stock,  and  caused  them  to  be  transferred  into  his 
own  name : — Held,  that  there  had  been  no  ademp- 
tion of  the  specific  legacies  of  the  stock  ;  that  the 
gift  of  the  dividends  of  stock  for  charitable  purposes 
for  ever  passed  the  corpus  of  the  fund,  and  that 
there  must  be  an  apportionment  of  dividends,  in 
which  the  widow  took  a  life  interest,  for  the  period 
intervening  between  her  death  and  the  half-yearly 
days  of  payment.  Tyrrell  v.  Clarh,  23  Law  J.  Rep. 
(h.s.)  Chanc.  283  ;  2  Drew.  86. 

A  testator  gave  one-third  part  of  the  "  amount  of 
money"  that  might  accrue  from  his  claim  on  a 
testator's  estate  in  course  of  administration  in  Chan- 
cery to  his  son,  and  the  other  two-third  parts 
thereof  to  his  wife  and  son-in-law  for  their  lives, 
with  remainder  to  his  son.  The  larger  part  of  the 
amount  was,  after  the  date  of  the  will,  received  by 
the  testator,  under  orders  of  the  Court,  and  invested 
in  his  name  in  consols ;  some  .small  part  of  which 
he  sold,  but  afterwards  re-purchased  in  part.  The 
executrix  on  the  testator's  death  treating  this  stock 
as  the  subject  of  the  legacy,  transferred  the  son's 
one-third  to  him,  and  she  also  transferred  the  two- 
third  parts  to  trustees  who  paid  the  income  to  her 
and  to  the  son-in-law : — Held,  on  the  principle  of 
the  Civil  Law,  that  the  testator  having  set  apart  a 
specific  fund  received  by  him  in  order  that  it  may 
te  expressly  reserved  for  the  benefit  of  the  legatee, 
it  was  not  adeemed.  ClarJc  v.  Browne,  2  Sm.  &  G. 
£24. 

Held,  also,  that  the  acts  and  course  of  dealing  for 
a  period  of  thirty-two  years,  with  the  fund  as  appro- 
priated to  answer  the  legacy,  was  a  circumstance  of 
great  weight  in  rebutting  the  case  of  ademption,  and 
the  claim  on  the  footing  of  a  resulting  trust.     Ibid. 

The  confirmation  of  a  will  by  a  codicil,  does  not 
revive  a  legacy  adeemed  in  the  interval  between  the 
will  and  codicil.  Montame  v.  Montague,  15  Beav. 
565. 

A  testator  bequeathed  "  the  principal  sum " 
secured  to  him  by  a  mortgage  in  fee.  It  was  after- 
wards voluntarily  paid  off  in  the  testator's  lifetime : 
— Held,  that  the  legacy  was  adeemed.  Phillips  v. 
Turner,  17  Beav.  194. 

A  bequest  to  the  trustees  of  a  chapel  towards  the 


reduction  of  their  debt  on  that  chapel, — Held,  to  be 
payable  to  the  trustees,  though  the  debt  incurred  in 
building  the  chapel  had  long  before  been  paid  off, 
and  the  only  debt  since  incurred  was  one  owing  by 
the  trustees  in  respect  of  the  chapel,  but  upon  their 
own  individual  responsibility.  Bunting  v.  Marriott, 
19  Beav.  163. 

"  After  payment  of  his  debts"  the  testator  gave 
certain  legacies,  one  of  ,160?.  to  E  B,  and  he 
directed  his  executors  to  pay  "  my  bequest  only  to 
the  individuals  herein  named."  The  testatoj  owed 
E  B  150?.: — Held,  that  the  legacy  was  not  a  satis- 
faction of  the  debt,  but  that  E  B  was  entitled  to 
both.     Jefferies  v.  Michell,  20  Beav.  15. 

(0)  Remission  op  Debt. 
By  an  indenture,  dated  in  May  1850,  A  conveyed 
all  his  real  and  personal  estate  to  trustees  upon  the 
usual  trusts  for  sale,  and  directed  them  to  apply  the 
proceeds  in  the  payment  rateably  of  the  debts  in 
the  schedule  to  the  deed  set  opposite  to  the  names 
of  certain  specified  creditors;  and  such  creditors 
covenanted  with  A  that  they  would  not  bring  any 
action,  &c.  against  A  in  respect  of  such  debts,  and 
that,  if  any  action,  &o.  should  be  brought,  the  deed 
might  be  pleaded  as  a  release.  B,  one  of  A's  credi- 
tors, executed  this  deed  in  respect  of  a  certain  debt, 
and  made  his  will  in  June  1 850,  whereby  he  gave 
a  legacy  to  A,  and  directed  that,  if  any  legatee 
should  be  found  indebted  to  him  in  any  sum  on 
bond,  &c.  or  otherwise,  such  sum  should  be  taken  as 
part  of  his  legacy.  B  died  in  December  1850.  B's 
executors  received  only  7*.  in  the  pound  on   the 

debt : Held,  that  B's  executors  were  not  authorized 

to  set  off  the  difference  between  the  debt  and  the 
composition  from  A's  legacy.  Golds  v.  Greenfield, 
23  Law  J.  Rep.  (n.s.)  Chanc.  639;  2  Sm.  &  G. 
476. 

(P)  Assent  of  Executor. 

T  F  the  elder  bequeathed  certain  leasehold  pre- 
mises to  T  F  the  younger,  in  trust  to  sell  the  same, 
and  out  of  the  proceeds  to  retain  for  his  own  use 
150?.,  to  reimburse  himself  funeral  expenses,  &c., 
and  to  divide  the  surplus,  if  any,  amongst  the 
testator's  children  and  grandchild.  T  P  did  not 
take  out  probate  of  his  father's  will,  but  entered 
into  possession  of  the  premises  in  question,  and 
retained  them  till  his  death,  having,  by  his  will, 
bequeathed  them  to  his  executors,  who  demised 
them  to  the  defendant.  The  plaintiff  having  taken 
out  administration  with  the  will  annexed  of  T  F 
the  elder,  and  brought  ejectment  to  recover  the  pre- 
mises,— Held,  that  he  was  not  entitled  to  recover, 
as  the  act  of  bequeathing  the  premises  by  T  F  the 
younger  was  evidence  of  the  latter  having  elected  to 
take  the  premises  as  legatee,  Fenion  v.  Clegg,  23 
Law  J.  Rep.  (n.s.)  Exch.  197;  9  Exch.  Rep.  680. 

The  widow  of  a  testator,  who  was  his  executrix 
and  also  legatee  for  life  of  certain  leaseholds,  with  a 
limitation  over  on  her  death  to  the  testator's  chil- 
dren, entered  into  possession  of  the  leaseholds,  and 
received  and  applied  the  rents  to  her  own  use. 
From  the  Master's  report,  it  appeared  that  the 
widow,  during  the  whole  of  her  life,  had  been  in 
advance  to  the  testator's  estate: — Held,  upon  appeal, 
confirming  the  decision  below,  that,  under  the  cir- 
cumstances, such  receipt  and  application  of  therents 
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did  not  constitute  an  implied  assent  to  the  legacyi 
Trails.  Bull,  22  Law  J.  Rep.  (n.s.)  Chanc.  1082. 

(Q)  FOEEEITURB. 

A  testator  gave  certain  shares  in  his  property  to 
his  nephevrs  and  nieces,  and  he  revoked  all  legacies 
and  bequests  which  any  of  his  legatees  should 
endeavour  to  sell,  mprtgage,  or  in  any  way  antici- 
pate; and  in  case  any  of  his  nephews  or  nieces 
should  at  any  time  before  their  respective  legacies 
became  due  and  payable,  become  bankrupt  or  com- 
pound with  his  or  their  creditors,  then  he  revoked 
the  legacy  to  such  person.  One  of  the  nephews, 
before  his  share  became  payable,  executed  a  deed 
assigning  all  his  stock-in-trade,  &c.,  and  all  his  pro- 
perty and  estate,  both  real  and  personal,  of  which 
he  was  possessed,  or  to  which  he  was  entitled,  to 
trustees,  to  make  an  inventory  thereof,  and  to  pro- 
ceed to  sell  the  same  for  the  benefit  of  his  creditors: 
Held,  that  the  deed  was  not  a  composition  with 
creditors;  that  there  was  no  forfeiture  of  the  legacy; 
and  that  it  did  not  pass  under  the  deed  of  assignment, 
but  went  to  the  representatives  of  the  nephew.  In 
re  Waley'a  Trust,  24  Law  J.  Rep.  (n.s.)  Chanc. 
499;  3  Drew.  165. 

(R)  Void. 

A  testator  directed  his  trustees  to  set  apart  suffi- 
cient stock  to  produce  TOOL  a  year,  and  pay,  among 
others,  an  annuity  of  200L  a  year  to  his  brother 
Thomas  for  life,  and  after  his  decease  to  continue  it 
among  his  brother's  children  then  living,  in  equal 
shares,  during  their  lives,  and,  at  the  decease  of  any  of 
them, the  stock,  from  which  the  200^.  a  year  arose,  was 
to  be  sold,  and  the  produce  divided  equally  amongst 
the  children  of  him  or  her  so  dying,  as  they  should 
severally  attain  twenty-one,  with  interest  in  the 
mean  time  to  be  applied  for  their  benefit;  and  he 
said,  "I  give  them  vested  interests  therein;"  and 
if  any  of  his  brother's  children  should  at  his  decease 
be  dead,  and  have  left  issue,  such  issue  should  be 
entitled  amongst  them  to  the  money  they  would 
eventually  have  been  entitled  to  had  their  parent 
outlived  his  brother.  If  any  of  the  parties  antici- 
pated the  payment,  or  sold  his  interest  before  due, 
it  was  declared  to  be  forfeited,  and  applied  as  if  such 
parties  had  died  before  the  legacy  fell  due.  The 
testator  then  appointed  his  trustees,  executors  and 
residuary  legatees.  23,3332.  6s.  8d.  was  set  aside  to 
answer  the  7002.  a  year.  The  testator's  brother 
Thomas  died  leaving  six  children,  of  whom  Richard 
was  one,  living  at  the  date  of  the  will,  and  he,  after 
the  decease  of  his  father  until  his  death,  received  an 
annuity  of  33i.  6s.  8d.,  being  one-sixth  of  the200i.  a 
year.  Richard  died  leaving  three  children  surviving, 
one  of  whom  was  born  in  the  lifetime  of  the  original 
testator :— .Held,  that  the  children  of  Richard  were 
not  entitled  to  the  money  representing  the  annuity 
to  which  he  was  entitled,  but  that  it  feU  into  the 
testator's  residuary  estate.  Qreenviood  v.  Roberts, 
21  Law  J.  Rep.  (n.s.)  Chanc.  262;  15  Beav.  92. 

A  testator  directed  trustees  to  pay  the  interest  of 
a  sum  of  1,0002.  to  A  for  life,  and,  after  her  death, 
to  divide  the  principal  between  the  child  and  chil- 
dren of  A,  and  if  there  should  be  only  one  child, 
then  the  whole  to  such  child,  to  be  a  vested  interest 
or  vested  interests  on  their  respectively  attaining 
the  age  of  thirty  years,  and  directed  that,  if  any 
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child  should  die  under  thirty  years,  without  lawful 
issue,  the  share  of  him  or  her  so  dying  should  go  to 
the  survivors  or  survivor,  and  become  vested  at  the 
same  time  as  their  original  shares.  B,  one  of  the 
children  of  A,  died  in  the  lifetime  of  A  under  thirty 
years  of  age : — Held,  that  the  gift  to  B  as  one  of 
the  children  of  A  was  a  valid  bequest,  and  that  the 
gift  over  on  the  death  of  B  without  issue  was  void 
for  remoteness,  and  therefore  that  the  representatives 
of  B  were  entitled  to  a  share  of  the  fund.  Taylor  v. 
Frobisher,  21  Law  J.  Rep.  (n.s.)  Chanc.  606;  6 
DeGex&Sm.  191. 

Gift  to  trustees  for  E  W  for  life,  and  after  his 
decease  to  assign,  &c.  to  all  his  children  who  should 
be  living  at  his  decease,  and  who  should  be  or  live  to 
attain  twenty-five,  and  to  apply  the  income  in  the 
mean  time  for  their  maintenance.  E  W  died  in 
1837,  leaving  eleven  children ;  the  testator  died  in 
1845.     Pour  only  of  the  children  of  E  W  survived  : 

the  youngest  attained  twenty-five  in  1848 : Held, 

(following  Williams  v.  Teale,  6  Hare,  239),  that  the 
gift  was  void  for  remoteness.  Southern,  v.  Wollaston, 
22  Law  J.  Rep.  (n.s.)  Chanc.  664;  16  Beav.  166, 
276. 

A  testator,  who  was  an  Armenian  merchant,  by 
his  will,  made  in  India  in  the  year  1791,  directed 
that  his  property  of  every  'description  should  be 
administered  according  to  the  law  of  England.  He 
then  gave  various  legacies  and  directed  the  residue 
of  his  estate  and  effects  to  be  divided  into  sixteen 
shares,  six  of  which  were  to  be  placed  in  the  govern- 
ment funds  of  Great  Britain,  there  to  remain  for  ever 
in  the  testator's  name,  and  the  interest  thereof  to  be 
received  by  his  three  sons,  Alexander,  John  and 
Lewis,  successively  for  life,  and  after  the  death  of 
the  survivor  of  hia  three  sons  the  interest  to  be 
received  by  the  first  and  other  sons  of  Alexander  and 
their  issue  in  succession  for  life;  and  in  default  of 
issue  of  Alexander  the  interest  to  be  received  by  the 
first  and  other  sons  of  John  and  their  issue  in  suc- 
cession for  life,  with  a  similar  direction  in  default  of 
issue  of  John,  for  the  benefit  of  the  issue  of  Lewis: 
— Held,  that  after  the  life  estates  to  the  testator's 
three  sons,  the  rest  of  the  gifts  were  void  for  remote- 
ness. Haphael  v.  Boekm;  Gocklwrn  v.  Raphad, 
22  Law  J.  Rep.  (n.s.)  Chanc.  299. 

A  testator,  by  his  will,  gave  the  residue  of  his 
estate  to  his  children  for  their  lives;  and  declared 
that  if  any  daughter  should  die,  leaving  a  husband, 
her  share  should  be  paid  to  him  for  his  life,  and, 
after  his  death,  should  be  divided  between  the  chil- 
dren of  such  daughter  then  living  in  equal  shares : 

— Held,  that  the  gift  to  the  children  of  such  daughter 
was  void  for  remoteness.  Lett  v.  Randall,  24  Law 
J.  Rep.  (n.s.)  Chanc.  708;  3  Sm.  &  G.  83. 

A  testatrix  appointed  a  trust  fund  to  two  trustees 
in  trust  to  pay  the  dividends  to  A  for  life,  and  after 
his  decease  she  gave  the  dividends  to  two  others,  B 
and  C,  for  life;  and  after  the  decease  of  the  survivor 
she  gave,  bequeathed,  willed  and  directed  the  prin- 
cipal to  be  divided  into  two  parts,  and  one  of  them 
to  be  "  transferred  or  paid"  to  the  children  of  those 
two  persons  respectively  at  the  age  of  twenty-five 
years  :_Held,  that  the  gift  to  the  children  was  void 
for  remoteness.     Chamce  v.  Chance,  16  Beav.  572. 

Bequest  of  personal  estate  to  A  for  life,  remainder 
to  the  children  of  A  equally,  and  in  default  of  issue 
of  A  upon  trust  to  sell  and  divide  equally  amongst 
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B  and  C  and  all  their  children  "  then"  living,  share 
and  share  alike: — Held,  that  the  gift  was  too  remote, 
and  that  B  and  C  and  their  children,  living  at  the 
death  of  A,  alone  took  the  personal  estate  as  tenants 
in  common  absolutely.  B  died  before  A,  but  never- 
theless she  was  held  to  take  a  share  both  in  the 
realty  and  personalty.  Cormack  v.  Copcma,  17 
Beav.  397. 

A  testator  bequeathed  the  income  of  his  residuary 
estate  between  his  three  children,  and  when  any 
child  died,  his  part  to  be  equally  divided  amongst 
the  testator's  surviving  grandchildren;  and  like- 
wise, if  any  of.  his  grandchildren  died,  their  part 
to  be  divided  amongst  the  survivors  of  his  other 
grandchildren : — Held,  that  the  gift  over  upon  the 
death  of  a  grandchild  to  the  surviving  grandchildren 
was  void  for  remoteness.  Courtier  v.  Oram,  21 
Beav.  91. 

Gift  by  the  testator  to  his  wife  for  life,  or  until 
her  second  maa-riage,  of  the  interest  of  his  real  and 
personal  estate,  which,  whether  arising  from  rents  or 
public  securities,  was  to  be  applied  for  the  benefit  of 
herself  and  children;  and  if  she  married  again,  he 
declared  that  her  power  and  benefit  under  his  will 
should  cease;  and  when  thirty  years  were  expired,  he 
ordered  all  his  property,  both  freehold  and  leasehold, 
to  be  sold,  and  two-thirds  to  be  divided  amongst  his 
children  living  at  that  period  or  to  their  heirs,  and 
one-third  to  be  invested  for  the  benefit  of  his  wife; 
and  after  her  decease  he  bequeathed  such  third  to  his 
children  then  living  and  to  their  heirs : — Held,  that 
the  gift  at  the  end  of  thirty  years  was  not  hable  to 
objection  on  the  ground  of  remoteness;  that  there 
was  no  substitution  of  the  legatee  created  by  the  gift 
to  the  children  "or  to  their  heirs,"  but  that  the  word 
"  or"  must  be  read  "  and,"  and  that  the  children  of 
the  testator  living  at  the  end  of  thirty  years  (who 
were  also  the  same  children  as  were  living  at  the 
death  of  the  widow)  were  entitled  to  the  proceeds  of 
the  sale  of  the  estate,  and  also  to  the  intermediate 
rents  after  the  death  of  the  ^vidow  and  before  the 
expiration  of  the  thirty  years.  Laclikm  v.  Reynolds, 
9  Hare,  796. 

(S)  Revoked. 

H  W,  by  his  will,  gave  the  use,  income,  and 
enjoyment  of  his  personal  estate  to  his  brother, 
F  O  W,  for  life,  and,  after  his  death,  the  testator 
gave  all  his  property  to  the  eldest  son  then  living  of 
Capt.  W,  who  had  three  sons,  of  whom  W  was  the 
eldest.  By  a  codicil,  the  testator  said,  "  I  revokes© 
much  of  my  will  as  relates  to  W,  and  I  leave  my 
brother  F  0  W  in  full  enjoyment  of  all  my  pro- 
perty "  : — Held,  that  the  codicil  revoked  the  gift  to 
the  eldest  son  of  Capt.  W,  and  F  O  W  took  all  the 
property  absolutelv.  WeUs  v.  Wells,  23  Law  J. 
Eep.  (n.s.)  Chanc.'691;  17  Beav.  490. 

A  testator  bequeathed  one  moiety  of  his  personal 
estate  to  pay  certain  legacies,  and  then  to  pay  the 
residue  of  such  moiety  to  J  3,  and  in  the  event  of 
the  death  of  J  J,  living  H,  then  over,  provided  if 
J  J  left  a  widow,  to  pay  to  her  200^,  part  of  the 
monies  so  given  to  J  J.     By  a  codicil  the  testator 

revoked  the  gift  of  the  moiety  to  J  J  : Held,  that 

the  200/.  legacy  to  his  widow  was  revoked  by  the 
revocation  of  the  gift  of  the  monies  out  of  which  it 
was  to  be  paid.     Grice  v.  Pimmell,  1  Sm.  &  G.  130. 

A  codicil  revoked  valid  bequests  in  a  will,  and  be- 


queathed the  property  to  a  fund  which  was  being 
raised  for  the  purpose  of  buying  land  for  a  charity  : 
— Held,  that  although  the  gift  by  the  codicil  failed, 
the  revocation,  nevertheless,  took  effect.  Onions 
M.Tp-er  (1  P.  Wms.  343)  distinguished.  Tnpper 
V.  Tupper,  1  Kay  &  J.  665. 

(T)  Lapsed. 

A  testatrix  gave  her  residuary  estate,  after  the 
death  of  three  persons,  upon  trust  to  pay  and  assign 
it  equally  between  G  B  and  E  B,  their  executors, 
administrators  and  Eissigns;  but  if  neither  of  tliem 
should  be  living  at  the  death  of  the  survivor  of  the 
tenants  for  life,  she  gave  the  same  to  F  H.  G  B 
died  in  the  lifetime  of  the  testatrix,  but  E  B  survived 
the  tenants  for  life  : — Held,  that  the  gift  lapsed  as 
to  a  moiety  of  the  residuary  estate;  that  no  joint 
estate  was  created  between  G  B  and  E  B;  that  no 
right  by  survivorship  arose  by  implication;  that  the 
event  had  not  happened  upon  which  the  gift  over 
was  to  take  effect;  and  that  one  moiety  of  the  re- 
siduary estate  was  undisposed  of  and  belonged  to  the 
next-of-kin  of  the  testatrix,  and  that  the  costs  must 
be  paid  out  of  her  estate.  Baxter  v.  Losh,  21  Law 
J.  Eep.  (n.s.)  Chanc.  5S;  14  Beav.  612. 

A  testator  by  his  will  recited  that  on  his  marriage 
he  had  entered  into  a  bond  to  leave  his  wife  the  sum 
of  800?.  on  his  death,  and  that  he  intended  shortly 
to  distribute  a  sum  of  6,000/.  in  his  lifetime  amongst 
her  relations,  in  lieu  of  any  claims  under  the  bond. 
The  testator  then  directed  that,  in  case  of  his  death 
before  carrying  his  intention  into  effect,  the  said  sum 
of  6,000/.  should  be  divided  between  and  amongst 
the  said  relations  of  his  wife  in  such  manner,  shares 
and  proportions  as  would  have  been  the  case  if  his 
wife  had  died  possessed  of  the  said  sum  a  spinster 
and  intestate.  The  testator's  wife  had  died  before 
the  date  of  his  mil,  and  had  left  sixteen  next-of-kin, 

five  of  whom  died  before  the  testator  : Held,  that 

the  eleven  surviving  next-of-kin  took  each  one  six- 
teenth of  the  6,000/.,  and  that  the  shares  which  the 
other  five  would  have  taken  had  they  lived  lapsed, 
and  went  to  the  testator's  residuary  legatees.  In  re 
Sam^s  Trust,  21  Law  J.  Rep.  (h.s.)  Chanc.  217; 
2  Sim.  N.S.  106. 

Held,  also,  that  the  lapsed  shares,  being  the  only 
residuary  property  over  which  the  Court  had  power, 
should  bear  the  costs  of  the  petition  for  determining 
the  question  raised  upon  the  construction  of  the  will. 
Ibid. 

A  bequeathed  a  legacy  of  S,000/.  to  B,  with  a 
declaration  that  if  B  died  in  his  lifetime,  the  legacy 
should  not  lapse,  but  should  go  and  devolve  on  his 
personal  representatives.  B  died  in  A's  lifetime, 
having,  by  his  will,  appointed  C,  his  widow,  and  D 
his  executor  and  executrix,  and  given  all  his  personal 
estate  to  C,  and  leaving  C  and  three  children  his 
next-of-kin  according  to  the  Statute  of  Distributions. 
C  and  D  both  proved  the  will : — Held,  that  C  in  her 
own  right  was  alone  entitled  to  the  legacy  of  5,000/. 
Hewitson  v.  Todkimier,  22  Law  J.  Eep.  (n.s.) 
Chanc.  76. 

A  testator,  by  his  will,  dated  in  1822,  appointed 
A  (his  widow)  and  B  his  executors,  and  gave  B  a 
legacy  for  his  trouble,  and  bequeathed  his  personal 
estate  to  A  and  B,  on  the  usual  trusts  for  conversion, 
and  directed  that  the  income  of  the  proceeds  should 
be  paid  to  A  for  life,  and  that  after  fier  death,  his 
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trustees,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  stand  pos- 
sessed of  one-half  of  the  capital  for  A,  her  execu- 
tors, administrators  and  assigns.  A  died  in  the  life- 
time of  the  testator.  The  testator  had  been  illegiti- 
mate : — Held,  that  the  lapsed  part  of  the  testator's 
estate  belonged  to  the  Crown,  and  not  to  B,  the 
executor.  Powell  v.  Mareti,  22  Law  J.  Eep.  (n.s.) 
Chanc.  408  j  1  Sm.  &  G.  381,  nom.  PoweU  v.  Mer- 
rett. 

A  testator  bequeathed  a  sura  of  5,000i.  in  trust 
for  his  widow  for  life,  with  remainder  to  the  separate 
use  of  his  two  nieces  equally,  or  in  the  alternative 
to  the  children,  living  at  the  death  of  the  tenant  for 
life,  of  such  of  the  nieces  as  should  die  in  her  life- 
time, as  tenants  in  common.  The  testator  also  be- 
queathed the  residue  of  his  funded  property  in  trust 
for  his  widow  for  life,  with  remainder,  in  trust  for  the 
henefit  of  his  two  nieces  in  the  manner  thereinbefore 
directed  as  to  the  sum  of  5,000/.     One  of  the  nieces 

pre-deceased  the  testator,  leaving  three  children  : 

Held,  that  the  children  of  the  deceased  niece  were 
not  entitled  to  the  moiety  of  the  residuary  funded 
property  bequeathed  to  her,  and  that  the  testator 
died  intestate  as  to  that  moiety,  except  as  to  his 
widow's  life  interest  therein.  Lumley  v.  Bohhins, 
22  Law  J.  Rep.  (n.s.)  Chanc.  869;  10  Hare,  621. 

(U)  Eesidub. 

[Lichfield  V.  Baker,  4  Law  J.  Dig.  345;  13 
Beav.  447.  Mofpp  v.  Ellcock,  6  Law  J.  Dig.  399  : 
affirmed  3  H.L.  Cas.  492.] 

A  testator,  by  his  will,  devised  and  bequeathed  all 
his  freehold  and  copyhold  estates  and  his  personal 
estate  to  trustees,  upon  trusts  for  sale  and  conversion 
into  money,  and  directed  them  to  pay  certain  lega- 
cies, but  did  not  make  any  residuary  bequest.  The 
testator,  by  an  unattested  codicil,  gave  other  legacies 
out  of  the  mixed  fund,  and  appointed  A,  B  and  C 
his  residuary  legatees : — Held,  that  A,  B  and  C  were 
entitled  to  the  surplus  produce  of  the  copyhold 
estates.  Wildes  v.  Davies,  22  Law  J.  Rep.  (n.s.) 
Chanc.  495;  1  Sm.  &  G.  475. 

As  to  the  residue  "  of  his  estate  and  effects,  what- 
soever and  wheresoever,  canal  shares,  plate,  linen, 
china  and  furniture,"  the  testator  devised  and  be- 
queathed the  same  to  his  wife: — Held,  that  the 
residuary  personal  estate  passed,  and  that  the  general 
words  were  not  limited  to  things  ejusdem  generis 
with  canal  shares,  &c.  Fisher  v.  Hepburn,  14 
Beav.  626. 

Cnder  the  law  prior  to  the  1  Will.  4.  c.  40,  the 
gift  of  a  legacy  to  the  wife  of  the  executor  does  not 
prevent  his  taking  the  undisposed-of  residue  bene- 
ficially.   Fruer  v.  Bouquet,  21  Beav.  33. 

(V)  Intbeesi  ok. 

Legacies  given  by  will  which  directed  them  to  be 
paid  within  three  months  after  a  testator's  decease 
will  bear  interest  at  il.  per  cent,  from  the  expiration 
of  the  time  at  which  by  the  will  they  were  so 
directed  to  be  paid,  although  the  fund  out  of  which 
they  were  made  payable  and  their  manner  of  pay- 
ment were  varied  by  codicil.  Lord  Londesborough 
v.  Somerville,  23  Law  J.  Rep.  (n.s.)  Chanc.  646; 
19  Beav.  295. 

The  allowance  of  interest  upon  a  legacy  charged 
upon  real  estate,  and  due  lipwards  of  six  years,  is  to 


be  calculated  from  the  filing  of  the  bill,  and  not 
from  the  date  of  the  decree,  though  the  bill  is  not 
filed  by  the  legatee.  Chappell  v.  Sees,  1  De  Gex, 
M.  &  G.  393. 

A  bequest  of  a  legacy  upon  trust  to  apply  so 
much  of  the  interest  as  the  trustees  should  think 
proper  in  the  maintenance  of  the  testator's  grandson 
until  twenty-one;  and  upon  his  attaining  that  age  to 
pay  the  whole  of  the  interest  of  the  legacy  to  the 
grandson  for  his  life ;  and  a  direction  that  after  the 
decease  of  the  grandson  the  trustees  were  to  stand 
possessed  of  the  legacy  and  interest,  and  all  accu- 
mulations, in  trust  for  the  grandson's  children,  with 
remainder,  in  default  of  such  issue,  over : — Held, 
that  the  provision  for  the  maintenance  of  the  grand- 
son during  his  minority,  out  of  the  interest  of  the 
legacy,  shewed  that  the  interest  was  intended  for  him ; 
that  the  legacy  vested  in  interest  (although  not  in 
enjoyment)  before  the  grandson  attained  twenty-one; 
and  that  the  grandson  was  therefore  entitled  to  the 
interest  which  accrued  during  his  minority,  and  was 
not  applied  in  his  maintenance.  That  the  unapplied 
accumulations  during  the  minority  of  the  grandson 
did  not  go  with  the  capital  of  the  legacy,  because 
the  disposition  of  the  capital  after  the  grandson 
attained  twenty-one  was  of  the  interest  and  certain 
specific  accumulations,  not  including  the  accumula- 
tions during  the  minority.  In  re  Bonse''a  Fstate,  9 
Hare,  649. 

A  legacy  to  a  child  carries  interest,  on  the  ground 
of  the  presumed  intention  of  the  parent  to  fulfil  his 
moral  duty  of  providing  for  the  maintenance  of  his 
child;  but  if  he  has  discharged  that  duty  by  pro- 
viding for  the  maintenance  of  the  child  out  of 
another  fund,  the  legacy  does  not  necessarily  carry 
interest.     Ibid. 

(W)  Annuity. 

A  testator,  by  his  will,  gave  to  E  L  "  501.  per  year 
for  she  and  her  children,  and  after  her  decease  the 
money  shall  be  paid  to  each  of  them  as  they  attain 
the  age  of  one-and-twenty;  but  if  either  of  them  die, 
to  be  paid  to  the  survivor" : — Held,  affirming  a  de- 
cision of  the  Master  of  the  Rolls,  that  the  bequest 
was  of  a  perpetual  annuity.  Potter  v.  Baher,  21 
Law  J.  Rep.  (n.s.)  Chanc.  11 :  affirming  13  Beav. 
273.     See  also  15  Beav.  489. 

A  testator  gave  an  annuity  of  100/.  to  his  son  for 
life,  and  he  died  leaving  a  child  him  surviving ;  he 
continued  the  same  annuity  for  such  child's  benefit, 
to  be  paid  to  his  or  her  mother : — Held,  upon  appeal, 
reversing  the  decision  of  the  Court  below,  that  the 
son's  child  took  an  annuity  for  life  only,  to  be  paid 
during  minority  to  the  mother.  Tates  v.  Maddcm, 
21  Law  J.  Rep.  (n.s.)  Chanc.  24;  3  Mac.  &  G.  532: 
reversing  18  Law  J.  Rep.  (n.s.)  Chanc.  310 ;  16  Sim. 
613. 

An  annuity  of  &001.  given  by  a  father  to  a  son,  by 
a  will,  and  made  payable  generally  out  of  the  rents 
of  real  estate, — Held,  to  be  no  satisfaction  of  an 
annuity  given  by  deed  and  charged  upon  real  estate. 
Lethbridge  v.  TJmrlow,  21  Law  J.  Rep.  (n.s.)  Chanc. 
538;  15  Beav.  334. 

The  gift  of  an  annuity  "  clear  of  legacy  duty  and 
every  other  deduction  whatsoever,"  or  "  without  any 
deduction  for  legacy  duty  or  otherwise,"  will  not 
authorize  .the  payment  of  the  income-tax  out  of  the 
testator's  e^ate.    Ibid. 


436 


LEGACY;  (W)  Annuitt. 


A  testator  devised  real  estate  to  B,  charged  with 
an  annuity  to  A  for  her  life,  with  powers  of  distress 
and  entry.  The  rents  fell  short  of  the  annuit)',  and 
an  arrear  became  due  to  A.  A  sum  of  money  (less 
than  the  arrear)  was  paid  into  court  by  a  railway 
company  in  respect  of  a  part  of  the  estate  which  had 
been  taken  by  them : — Held,  that  A  was  entitled  to 
this  sum  in  respect  of  her  arrears.  In  tke  Tnatter  of 
Tinkler's  Trusts,  21  Law  J.  Eep.  (n.s.)  Chanc.  672; 
5  De  Gex  &  Sm.  722. 

A  testator  directed  three  trustees  to  raise  a  fund 
sufficient  to  pay  an  annuity  to  one  of  them,  and  gave 
power  to  resort  to  the  residue  if  the  fund  should 
become  deficient.  The  three  trustees  invested  more 
than  enough  on  mortgage,  and  paid  the  annuity  out 
of  it.  On  the  mortgage  being  paid  off,  the  annuitant 
(a  trustee)  received  the  money,  and  misapplied  it. 
The  annuity  had  been  assigned,  and  the  assignment 
recited  the  appropriation.  The  purchaser  filed  a 
bill  against  all  the  trustees  to  compel  them  to  pay 
the  money  misapplied,  or  for  a  resort  to  the  residue 

to  make  good  the  same : Held,  that  there  had  been 

an  appropriation,  that  the  recital  was  binding  on  the 
purchaser  as  to  appropriation,  and  that  the  pur- 
chaser had  no  claim  upon  the  residue,  the  fund  not 
having  become  deficient  within  the  meaning  of  the 
will.  Sa/rnett  v.  Sheffield,  21  Law  J.  Rep.  (n.s.) 
Chanc.  692;  1  De  Gex,  M.  &  G.  371. 

A  testator  directed  the  investment  of  personal 
estate  sufficient  to  pay  2/.  a  week  to  J  W  during  his 
life;  and  after  his  death,  the  capital  to  fall  into  the 
residue.  He  directed  that  when  his  youngest  child 
attained  twenty-one,  the  residue  of  his  personal  estate 
should  be  divided  equally  among  his,  the  testator's, 
children,  except  J  W,  and  in  like  manner,  on  the 
death  of  J  W,  to  divide  the  fund  invested  for  the 
annuity  among  all  the  testator's  other  children  then 
li\  ing,  and  the  issue  of  such  as  were  then  dead  equally. 
The  residue  was  invested,  and  was  not  sufficient  for 
payment  of  the  annuity.  The  Court  below  held, 
that,  as  the  corpus  was  given  in  a  subsequent  clause 
of  the  will  to  different  persons  than  the  residue,  the 
annuitant  was  only  entitled  to  the  dividends  of  the 
fund,  for  that  there  was  no  specific  gift  of  the  annuity 
charged  on  the  whole  personal  estate;  but,  on  ap- 
peal,— Held,  that  the  annuitant  was  entitled  to  his 
annuity  in  full,  and  to  have  the  arrears  and  future 
payments  made  good  by  a  sale,  from  time  to  time, 
of  the  capital  of  the  appropriated  fund.  Wright  v, 
Callender,  21  Law  J.Bep.  (n.s.)  Chanc.  787;  2  De 
Gex,  M.  &  G.  652. 

A  testator,  having  real  estate  and  personal  estate 
invested  in  foreign  funds,  by  his  will,  gave  certain 
pecuniary  legacies,  and  proceeded:  "1  desire  that 
my  executors  shall  purchase  annuities  for  each  of  my 
two  sisters,  A  and  B,  of  lOOZ.  a  year  each,  the  said 
annuities  to  be  purchased  in  the  British  funds."  And, 
after  giving  several  other  annuities,  he  directed  his 
real  estate  to  be  sold,  and  the  produce  to  go  "  in 
carrying  out"  the  said  annuities;  and  should  such 
produce  not  be  sufficient,  the  remainder  was  to  be 
made  up  out  of  his  personal  property;  and  after 
directing  a  sale  of  his  personal  property,  he  desired 
that  after  the  annuities  had  been  "  effected,"  the  re- 
mainder of  his  personal  property  should  be  laid  out 
in  the  purchase  of  an  annual  income  in  the  3/.  per 
cent,  consols  for  the  benefit  of  the  Middlesex  Hos- 
pital:— Held,  upon  appeal,  reversing  the  decision 


below  (dUseniiente  Lord  CranvjorthJ,  that  the  an- 
nuities given  to  A  and  B  were  perpetual  annuities. 
Xerr  v.  the  Middlesex  Hospital,  22  Law  J.  Kep. 
(H.S.)  Chanc.  3SS;  2  De  Gex,  M.  &  G.  576. 

A  direction  to  purchase  an  annuity  in  "  the  Bri- 
tish funds"  cannot  be  construed  as  a  direction  to 
purchase  a  government  annuity.     Ibid. 

A  testator  bequeathed  an  annuity  to  an  unmarried 
woman  for  the  term  of  her  natural  life,  if  she  should 
so  long  remain  unmarried  : — Held,  that  the  words 
created  a  limitation,  and  were  not  a  condition,  and 
that  on  the  marriage  of  the  annuitant  the  annuity 
ceased.  Heath  v.  Lewis,  22  Law  J.  Rep.  (n.s.)  Chanc. 
721;  3  De  Gex,  M.  &.  G.  954. 

A  testatrix  gave  A  B  an  annuity  for  life,  and  after 
her  "  death  the  principal  reverts  to  her  father  and 
his  children."  The  investments  were  not  to  be  al- 
tered without  her  consent,  the  overplus  of  the  income 
to  go  to  the  father  and  his  children : — Held,  over- 
ruling a  decision  of  the  Court  below,  that  this  was  a 
gift  of  an  annuity  for  life,  and  a  gift  over  of  the  pro- 
perty subject  to  the  annuity;  that  the  case  was  that 
of  annuitant  and  residuary  legatee,  and  not  that  of 
tenant  for  life  and  remainderman.  Croly  v.  Weld, 
22  Law  J.  Rep.  (n.s.)  Chanc.  916;  3  De  Gex,  M. 
&  G.  993. 

A  testatrix  directed  her  trustees,  as  soon  as  pos- 
sible after  her  decease,  to  invest  in  consols  such  a 
sum  of  money  as  might  be  nectssary  to  realize  such 
an  amount  of  dividend  as  would  be  fully  sufficient, 
with  the  rent  of  her  land  at  Kenilworth  at  that  time 
payable,  to  make  up  the  sum  of  50t  per  annum, 
which  she  directed  to  be  paid  to  T  J  during  his  life, 
and  after  his  decease  the  principal  to  go  in  the  man- 
ner pointed  out  by  her  will : — Held,  that  the  invest- 
ment was  to  take  place  from  the  expiration  of  one 
year  after  the  death  of  the  testatrix.  No  provision 
was  to  be  made  for  future  reduction  in  the  rent  of 
the  land  at  Kenilworth,  and  no  deduction  to  be  cal- 
culated in  respect  of  land-tax  or  other  taxes.  Hiiet 
V.  /oeiiow,  23  Law  J.  Rep.  (h.s.)  Chanc.  51. 

In  a  suit  instituted  to  carry  into  effect  the  trusts 
of  a  will,  the  Court  refused  to  allow  interest  upon 
the  arrears  of  an  annuity  granted  upon  the  marriage 
of  the  testator's  son,  though  it  was  secured  by  his 
bond.  Laimson  v.  Lainson,  23  Law  J.  Rep.  (n.s.) 
Chanc.  170;  18  Beav.  7. 

A  testator  directed  an  annuity  to  be  purchased  for 
the  life  of  his  two  sisters,  to  be  equally  divided  be- 
tween them : — Held,  that  the  annuity  was  only  to 
continue  during  the  joint  lives  of  the  two  sisters. 
Grant  V.  Wimbolt,  23  Law  J.  Rep.  (n.s.)  Chanc.  282. 
If  a  trust  is  existing,  and  an  estate  is  to  be  admi- 
nistered in  this  court,  a  claim  against  that  estate  will 
not  be  barred  by  the  Statute  of  Limitations,  espe- 
cially if  litigation  in  other  courts  has  prevented  the 
efiectual  prosecution  of  the  claim.  Playfair  v. 
Cooper,  23  Law  J.  Rep.  (n.s.)  Chanc.  341. 

A  testatrix,  in  execution  of  a  power  in  her  mar- 
riage settlement,  directed  the  trustees  of  her  will  to 
raise  100/.  a  year  out  of  the  income,  and  pay  it  to 
R  P  for  life,  and  to  pay  the  residue  to  F  C  for  life. 
The  income  was  insufficient  to  pay  the  whole  an- 
nuity:— Held,  that  the  arrears  were  a  charge  upon 
the  income  and  corpus  of  the  settled  estate,  and  that 
the  administratrix  was  entitled  to  payment.     Ibid. 

A  testatrix,  by  her  will,  dated  in  1832,  gave  to 
trustees  the  sum  of  20/.  per  annum,  Bank  long  an- 
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nuities,  ot "  an  amount  or  yearly  sum  equal  thereto," 
upon  truat  to  pay  the  same  to  A  B  for  her  life,  and 
after  her  decease  to  transfer  the  principal  stock  or 
money,  which  should  be  set  apart  for  the  payment 
of  the  said  yearly  sum  unto  A  B's  children  who 
should  be  living  at  A  B's  decease.  At  the  date  of 
her  will  the  testatrix  had  502.  long  annuities,  and  she 
continued  to  possess  the  same  until  her  death.  These 
long  annuities  being  terminable  in  1860,  it  was  held 
that  the  testatrix  intended  to  give  a  permanent  an- 
nuity of  202.,  and  that  the  trustees  were  bound  on 
behalf  of  the  children  of  A  B  to  take  the  course 
most  beneficial  for  them,  and  to  have  a  permanent 
fund  invested,  producing  20/.  per  annum.  Haggar 
V.  Neatly,  23  Law  J.  Eep.  (n.b.)  Chanc,  465;  Kay, 
379. 

The  gift  of  an  annuity  "from  my  funded  pro- 
perty,"— Held,  to  he  a  gift  from  income,  and  an 
investment  was  directed  out  of  the  residuary  estate 
to  make  up  the  deficiency.  Attwater  v.  Atl/waier, 
23  Law  J.  Rep.  (n.s.)  Chanc.  692;  18  Beav.  330. 

A  gift  of  60/.  a  year  out  of  4/.  per  cent,  stock, 
whicli  was  not  to  be  sold  till  after  the  death  of  the 
annuitant,  &c., — Held,  to  be  a  gift  of  a  perpetual 
annuity.  Pawson  v.  Pcmson,  23  Law  J.  Eep.  (n.8.) 
Chanc.  954;  19  Beav.  146. 

A  testator,  by  his  will,  gave  all  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  pay  his  widow 
an  annuity  of  1,200/.  for  her  life,  and  after  her  death 
to  divide  the  said  sum  of  1,200/.  per  annum  between 
his  children  who  should  be  then  living,  share  and 
share  alike: — Held,  that  the  annuity  of  1,200/.  a 
year  was  not  a  perpetual  annuity,  but  was  limited  to 
th  e  lives  of  the  widow  and  children.  Lett  v.  Ran- 
dall, 24  Law  J.  Eep.  (h.b.)  Chanc.  708;  3  Sm.  & 
G.  83. 

A  testatrix  being  entitled  to  an  annuity  during  the 
life  of  B,  effected  an  assurance  on  B"s  life,  and  be- 
queathed the  annuity  to  C : — Held,  that  the  policy 
did  not  pass.     HamMtony.  Baldiem,  16  Beav.  232. 

Bequest  in  1829  of  40/.  a  year  to  each  of  the  seven 
children  now  living  of  J  S  Y.  He  had  nine  children 
then  living: — Held,  that  they  all  took.  Teaia  v. 
Yeati,  16  Beav.  170. 

A  testator  directed  the  investment  of  a  suflScient 
sum  "  to  raise  and  pay  an  annuity  or  clear  yearly 
sum  of  100/.,"  which  was  given  to  parties  in  succes- 
sion : — Held,  that  it  was  not  free  from  legacy  duty. 
Pridie  v.  Field,  19  Beav.  497. 

Distinction  between  such  a  gift  and  a  direct  be- 
quest of  a  "  clear  annuity."    Ibid. 

A  life  estate  and  a  life  annuity  charged  on  the 
same  estate,  and  devised  to  the  same  person : — Held, 
not  to  have  merged.  Byam  v.  Sutton,  19  Beav. 
556. 

A  testatrix  devised  to  the  defendant,  a  married 
woman,  a  reversionary  life  interest  in  an  estate,  and 
she  bequeathed  to  the  defendant  for  life,  and  for  her 
separate  use,  an  annuity  charged  on  the  same  estate, 
and  to  commence  immediately.  She  also  bequeathed 
other  annuities  similarly  charged.  At  the  death  of 
the  testatrix,  the  prior  limitation  having  failed,  the 
defendant  became  tenant  for  life  in  possession.  The 
defendant  afterwards  became  discovert,  and  the  pro- 
perty having  become  insufHcient  to  pay  all  the  an- 
nuities,— Held,  that  a  merger  of  the  defendant's 
annuity  in  her  life  estate  by  operation  of  law  would 
not  be  presumed.     Ibid. 


The  corpus  of  an  estate  charged  with  annuities 
was  held  liable  to  their  payment.     Ibid. 

The  testator  gave  his  real  and  personal  estate  on 
trust  to  raise  such  a  sum  of  money  as,  when  invested, 
the  dividends  would  realize  the  clear  annual  sum  of 
200/.  a  year,  and  to  pay  such  dividends  to  his  widow 
for  life,  and  afterwards  to  stand  possessed  of  the 
principal  or  trust  monies  in  trust  for  his  brothers  and 
sisters.  There  was  a  gift  to  the  same  persons  of  the 
residue,  "  after  raising  thereout  the  money  sufficient 
to  realize  the  annuity  to  his  wife."    On  a  deficiency 

of  assets, Held,  that  the  corpus  was  liable  to  make 

good  the  widow's  annuity.    In  re  Balcer,  Baker  v. 
Baker,  20  Beav.  648. 

The  testator  directed  the  investment  in  the  funds 
of  sufficient  to  produce  40/.  a  year,  and  the  dividends 
to  be  paid  to  his  wife  for  life ;  and  he  bequeath«d 
his  general  residue,  and  the  fund  invested  (after  her 
death),  to  other  persons.  An  investment  was  made 
in  five  per  cents,  which  were  reduced,  and  produced 
less  than  40/. : — Held,  that  the  widow  was  entitled 
to  have  the  deficiency  made  good  out  of  the  corpus 
of  the  fund.    Mills  v.  Drewitt,  20  Beav.  632. 

The  widow  had  received  less  than  40/.  for  thirty- 
three  years : — Held,  that  there  had  been  no  laches 
or  acquiescence,  the  question  now  relating  to  the 
respective  rights  of  parties  to  an  existing  trust  fund. 
Ibid. 

A  testator  entitled  to  freehold  estates  and  to  a 
leasehold  for  years,  determinable  on  lives,  charged 
by  his  will  an  annuity  on  both  rateably,  and  directed 
that  in  the  event  of  his  interest  in  the  leasehold 
expiring  before  the  annuity,  the  proportion  of  the 
annuity  chargeable  on  the  leasehold  should  thence- 
forth issue  out  of  designated  freehold  estate.  Sub- 
ject to  the  annuity,  he  devised  and  bequeathed  the 
freeholds  and  leasehold  to  different  persons.  The 
legatee  of  the  leasehold  surrendered  the  lease,  and 
took  a  new  one,  determinable  on  different  lives ; — 
Held,  that  the  new  lease  was  not  for  the  purpose 
of  the  annuity  substituted  for  the  old,  but  that  on 
the  death  of  the  last  cestui  que  vie  named  in  the 
surrendered  lease,  the  leasehold  ceased  to  be  charged 
with  the  annuity,  and  that  the  part  apportioned  to 
the  leasehold  became  charged  on  the  designated 
freehold.  Kempe  v.  Eeimpe,  6  De  Gex,  M.  &  G. 
346. 

A  testator  gave  an  annuity  and  declared  that  it 
should  be  yearly  issuing  out  of  his  lands  and  here- 
ditaments, and  empowered  his  executors  at  their 
discretion  out  of  his  personal  estate,  or  his  real 
estate,  to  appropriate  sufficient  monies  to  answer  the 
annuity,  declaring  that  thereupon  the  hereditaments 
should  be  discharged ;  and  he  proceeded  to  devise 
certain  parts  of  his  freehold  and  leasehold  property 
specifically,  and  to  devise  the  residue  of  both  (but  as 
to  the  whole  real  estate,  charged  in  aid  of  his  per- 
sonal estate  with  his  pecuniary  legacies),  and  if  the 
funeral  and  testamentary  expenses,  debts  and  pecu- 
niary legacies,  and  any  money  appropriated  to 
answer  the  annuity  should  absorb  the  whole  resi- 
duary real  and  personal  estate,  the  deficiency 
should  be  made  good  out  of  the  specific  devises,  and 
that  the, whole  of  the  annuity,  or  so  much  thereof 
as  should  not  be  provided  for  by  any  such  appropri- 
ation, should  be  charged  upon  the  specific  devises 
rateably.  The  executors  did  not  appropriate  any 
fund  to   answer  the  annuity: — Held,  that  it  was 
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primarily  payable  out  of  the  specifically  devised 
estates.     WoodJiead  v.  Turner,  4  De  Gex  &  S.  429. 

A  testator  after  bequeathing  two  pecuniary  lega- 
cies, bequeathed  three  "clear"  annuities  for  the 
lives  of  the  annuitants.  He  then  bequeathed  his 
residuary  eslate  in  trust  to  pay  a  clear  annuity  of 
1,000;.  to  his  widow,  and  upon  trust,  after  payment 
of  the  four  annuities,  to  pay  the  residue  of  the  in- 
come, during  the  life  of  the  widow,  to  A.  The  capital 
of  the  residue  after  the  widow's  death  was  to  be  held 
as  to  5,0002.  upon  such  trusts  as  the  widow  should 
appoint,  and  subject  to  her  appointment  the  B,OOUl. 
was  to  be  held  in  trust  for  B  for  life,  and  after  her 
death  to  fall  into  the  general  residue;  and  subject  to 
sufh  disposition  aa  aforesaid,  and  as  to  the  residue 
of  the  testator's  estate  and  effects  after  the  widow's 
death,  and  subject  as  to  the  5,000^,  and  the  interest 
thereof  as  aforesaid,  upon  trust  to  pay  certain  lega- 
cies amounting  to  l,000i.  with  an  ultimate  residuary 
gift  to  E.  And  there  was  a  direction  that,  upon  the 
deaths  of  the  several  annuitants,  the  funds  on  which 
the  annuities  were  secured  should  follow  the  ultimate 
destination  of  the  residue: — Held, —  1.  That  the  two 
first-mentioned  pecuniary  legacies,  and  three  annui- 
ties, had  priority  over  every  other  gift.  2.  That 
the  annuities  were  given  free  of  legacy  duty.  3. 
That  the  annuities  were  charged  on  the  capital  of 
the  residue,  but  that  A  was  entitled  to  retain  the 
surplus  income  paid  to  her  in  one  year,  and  to  re- 
ceive the  surplus  for  another,  although  the  income 
was  in  the  subsequent  years  insufficient  to  answer 
the  annuities.  4.  That  on  the  death  of  an  annuitant 
in  the  lifetime  of  the  widow,  the  ultimate  residuary 
legatee  did  not  become  at  once  entitled  to  the  fund 
eet  apart  to  answer  the  annuity.  5.  That  after  the 
widow's  death  the  5,000/.  would  have  no  priority 
over  the  other  reversionary  legacies.  6,  That  the 
reversionary  legatees  were  not  entitled  to  have  any 
surplus  income  during  the  widow's  life  set  apart  to 
secure  payment  of  their  legacies.  JJaynes  v.  Haynes, 
3  De  Gex,  M.  &  G.  .5S0. 

A  testator  bequeathed  so  much  of  his  personal 
estate  as  when  invested  in  stock  would  produce 
1 25/.  a  year  to  trustees  upon  trust  to  pay  the  divi- 
dends of  such  stock  to  A  for  life,  with  a  direction 
that  the  capital  stock  should  at  A's  death  fall  into 
the  residue  of  his  (the  testator's)  estate,  and  a  pro- 
vision that  if  the  stock  should  before  the  trusts  were 
fully  performed,  be  paid  off  or  reduced,  by  which 
any  loss  or  deficiency  might  arise,  the  persons  re- 
spectively interested  therein  should  bear  and  sustain 
such  loss  or  deficiency  out  of  their  respective  inter- 
ests, upon  their  becoming  entitled  thereto.  The 
dividends  on  the  stock  were  reduced  during  the  life 
of  A : — Held,  that  A  was  not  entitled  to  have  the 
reduced  dividends  made  up  to  125/.  a  year  by  sale 
of  a  portion  of  the  capital  of  the  stock.  Bagne  v. 
Dwmergue,  10  Hare,  462. 

Amongst  several  gifts  of  sums  of  300/.  each  to 
the  grand-nephews  and  nieces  of  the  testator,  some 
of  which  were  to  be  paid  at  different  ages,  and  others 
to  be  sunk  in  annuities  for  the  lives  of  the  respective 
legatees,  occurred  two  bequests  as  follows: — "Joseph 

Walker,  300/.  annuity  for  life  ;  Martha ,  300/., 

an  annuity  for  life": — Held,  that  Joseph  and  Mar- 
tha were  each  entitled  to  annuities  of  300/.  for  life. 
Walker  v.  Tipping,  9  Hare,  800. 

A  testator  gave  an  annuity  of  250/.  to  his  widow. 


and  directed  that  a  competent  part  of  his  money 
should  be  invested  to  the  intent  that  the  widow 
might  receive  the  annuity  "out  of  the  interest, 
dividends,  proceeds  and  produce"  thereof;  and  he 
gave  the  monies  to  secure,  but  subject  to,  the  annuity, 
and  his  residuary  personal  estate  to  the  plaintiffs : — 
Held,  that  the  annuity  was  a  charge  on  the  capital, 
and  that  the  assets  being  deficient,  the  executors  had 
properly  paid  the  annuity  out  of  the  capital.  Mimer 
v.  Baldwin,  1  Sm.  &  G.  522. 

(X)  Reoovekt  op  Legacy. 

A  testator  bequeathed  his  property  to  C  M  and 
J.  Wilson,  their  executors,  &c.,  in  trust  for  certain 
purposes,  and  the  residue  of  his  property  he  be- 
queathed to  the  same  parties,  upon  trust,  as  to  one- 
sixth  part,  to  pay  the  same  equally  between  the  four 
children  of  his  sister.  He  then  appointed  C  M  and 
J.  Wilson  executors  and  trustees  of  his  frill.  He 
afterwards  added  a  codicil,  whereby  he  appointed 
S  E  an  executor  of  his  will,  in  the  room  of  C  M 
deceased,  and  to  act  in  conjunction  with  the  other 
"executor  in  his  said  will."  The  plaintiff's  late 
wife  was  one  of  the  four  children  of  the  testator's 
sister ;  and  the  plaintiff  as  her  administrator  brought 
an  action  in  the  county  court,  to  recover  from  the 
defendant,  J,  Wilson,  "  a  fourth  part  of  the  sixth 
share  of  the  residue,"  and  the  action  in  the  county 
court  was  described  in  those  terms  in  the  summons 
and  in  the  particulars  of  demand.  A  motion  for  a 
prohibition  after  sentence  having  been  made  on  the 
ground  that  the  bequest  amounted  to  a  trust  and  not 
to  a  legacy,  and,  therefore,  was  not  within  the  juris- 
diction of  the  county  court, — Held,  first,  that  this 
was  a  legacy  to  the  plaintiff  within  the  meaning  of 
the  act,  and  not  a  legacy  to  the  executors  in  trust ; 
and,  therefore,  that  the  county  court  Judge  had 
jurisdiction.  Pears  v.  Wilson,  20  Law  J.  Rep.  (n.s,) 
Exch.  381 ;  6  Exch.  Rep.  833;  2  L.  M.  &  P.  P.O. 
515. 

The  Wills  Act  (1  Vict.  c.  26.)  does  not  enable  a 
testator  to  bequeath  a  chose  in  action  so  as  to  pass 
the  right  of  suing  to  the  legatee.  Bishop  v.  Curtis, 
21  Law  J.  Rep.  (n.s.)  Q.B.  391. 

(Y)  Eights  and  Liabilities  oe  the  Legatee. 

A  testatrix  bequeathed  leasehold  property  to  R  A 
absolutely  during  the  residue  of  her  term,  subject  to 
the  payment  of  the  rent  and  performance  of  the 
covenants  reserved  and  contained  in  the  lease ;  and, 
as  to  her  residuary  estate,  subject  to  the  payment  of 
her  debts,  &c.,  the  gave  the  same  to  J  B  absolutely: 
— Held,  upon  appeal,  reversing  the  decree  below, 
that  R  A  took  the  leaseholds  cum  onere,  namely, 
with  the  liability  to  make  good  the  dilapidations  that 
had  accrued  during  the  life  of  the  testatrix ;  and  that 
R  A  should  indemnify  the  executors  against  liability 
under  the  covenant  to  repair  before  he  was  let  into 
possession.  Hichling  v.  Boyer,  21  Law  J.  Rep. 
(n.s.)  Chanc.  388;  3  Mac.  &  G.  635;  1  De  Gex, 
M.  &  G.  762. 

A  testator  gave  to  his  wife  during  her  life  the 
interest  and  annual  income  arising  from  all  his  shares 
in  the  P  and  0  Company.  A  dividend  was  declared 
some  days  before  the  testator's  death,  but  the  war- 
rants were  not  issued  nor  was  the  dividend  payable 
until  after  his  death.  After  the  testator's  death, 
also,  a  call  was  made  in  respect  of  some  of  the  shares. 


LEGACY. 


439 


By  the  company's  deed,  it  was  provided  that  share- 
holders should  hot  receive  any  dividend  after  they 
ceased  to  be  proprietors,  but  that  the  dividend  should 
remain  in  suspense  until  some  person  should  have 
become  proprietor  of  the  shares : — Held,  that  the 
calls  were  payable  out  of  the  testator's  general  per- 
sonal estate,  and  not  by  the  legatee  for  life.  Olive 
V.  Olive,  23  Law  J.  Rep.  (n.s.)  Chanc.  981;  Kay, 
600. 

Held,  also,  that  the  legatee  for  life  was  entitled 
to  the  dividend.     Ibid. 

Where  the  interest  of  a  testator  in  the  subject- 
matter  which  he  professes  to  bequeath  is  comfilete, 
the  future  calls  fall  on  the  legatee  and  not  on  the 
general  personal  estate ;  but  when  further  payments 
are  required  to  make  perfect  that  interest,  the  gene- 
ral personal  estate  is  applicable  fur  that  purpose. 
Armstrong  v.  Burnet,  24  Law  J.  Rep.  (n.s.)  Chanc. 
473  ;  20  Beav.  424. 

A  testator  bequeathed  shares  in  a  banking  com- 
pany, upon  which  all  calls  had  been  paid,  and 
which,  at  his  decease,  was  complete  and  carrying  on 
business  j  five  years  after  his  decease  a  further  call 
was  required : — Held,  that  the  legatees  must  pay  the 
call,  and  that  it  was  not  a  charge  upon  the  general 
personal  estate  of  the  testator.     Ibid. 

(Z)  Legacy  Duty. 

[See  16  &  17  Vict.  c.  51.] 

Prior  to  the  alteration  of  the  law  by  Mr.  Glad- 
stone's Act,  legacy  duty  was  not  chargeable  upon 
real  estate  except  where  its  conversion  into  personalty 
took  place  under  some  imperative  trust  or  direction 
to  that  effect.  Hence,  where  the  conversion  was  a 
thing  done  at  discretion,  for  the  convenience  or  benefit 
of  the  parties,  the  claim  of  the  Crown  did  not  arise. 
In  sucii  cases  the  words  "  to  pay  "  did  not  necessarily 
denote  conversion.  They  might  be  taken  for  "  to 
transfer."  Tfie  Achocate  General  v.  Smith,  1  Macq. 
H.L.  Cas.  760. 

The  case  In  re  Eeans,  before  Lord  Chief  Baron 
Lyndhurst,  held  by  Lord  St.  Leonards  not  to  have 
been  overruled  either  by  Attorney  General  v.  Simcox 
or  by  Attorney  General  v.  Mamgles.     Ibid. 

An  officer  in  Her  Majesty's  army  serving  in  the 
East  Indies  died  there  intestate,  leaving  the  whole  of 
his  property,  except  921.  due  to  him  from  the  War 
Office,  actually  situate  there.  His  widow  took  out 
letters  of  administration  in  Bombay,  paid  the  debts, 
funeral  expenses,  &c.  and  invested  the  residue  there 
for  the  benefit  of  herself  and  child  as  next-of-kin.  A 
year  and  a  half  afterwards  she  returned  to  England, 
and  took  out  letters  of  administration  in  this  country 
for  the  purpose  of  recovering  the  sum  of  921. : — Held, 
that  as  the  intestate  was  domiciled  in  this  country, 
the  widow  was  bound  to  account  for  and  pay  legacy 
duty  on  the  whole  of  the  property  in  the  East  Indies. 
Attorney  Geiieral  v.  Napier,  20  Law  J.  Rep.  (h.s.) 
Exch.  173;  6  Exch.  Rep.  217. 

A  B,  and  C  his  eldest  son  and  heir  apparent,  by 
indenture  dated  the  9th  of  January  1800,  joined  in 
conveying  certain  lands  and  hereditaments  of  A  B  to 
trustees  for  a  term  of  100  years,  subject  to  certain 
trusts  during  the  joint  lives  of  A  B,  and  C,  and  with 
po.wer  of  revocation,  and  with  divers  remainders  over. 
By  indenture  of  the  18th  of  May  1814  reciting 
(inter  alia)  that  A  B  was  not  possessed  of  sufficient 
personal  estate  to  pay  the  debta  he  might  owe  and 


the  legacies  he  might  bequeath  at  his  death,  without 
the  sale  of  his  family  pictures,  &c.,  A  B,  and  C,  after 
revoking  the  trusts  of  the  deed  of  the  9th  of  Januaiy 
1800,  appointed  that  the  said  lands,  &c.  should  be 
held  by  certain  trustees,  in  trust,  to  sell  within  six 
months  after  the  death  of  A  B  so  much  as  would 
raise  a  sum  necessary  for  the  payment  of  his  debts 
and  legacies,  not  exceeding  50,000^.,  the  same  to  be 
paid  to  his  executors  and  applied  in  aid  of  his  per- 
sonal estate,  (only  certain  portions  of  which  personal 
estate  were  by  deed-poll  of  the  18th  of  May  1814 
directed  to  be  used  prior  to  such  S0,000i.  being 
raised)  with  a  further  trust  to  convey  what  should  not 
be  sold  to  C  for  life,  with  certain  remainders  and 
limitations,  and  in  default  of  such  taking  effect  with 
remainder  as  to  one  undivided  third  to  Lady  S  and 
S,  a  daughter  of  A  B  for  life,  with  remainders  to  her 
sons  in  tail,  and  as  to  the  two  other  undivided  thirds 
to  D  and  E,  two  other  daughters  of  A  B,  severallj', 
with  divers  remainders  over.  By  will,  dated  the 
25th  of  June  1814,  and  several  subsequent  codicils, 
A  Bappointed  M  and  other  executors,  and  bequeathed 
to  them  two  sums  of  10,000i.  in  trust  for  such  pur- 
poses as  notwithstanding  her  coverture  Lady  S  and  S 
should  appoint,  and  in  default  of  appointment  to  her 
separate  use.  C  died  in  the  lifetime  of  A  B  without 
issue,  and  A  B  himself  died  the  2Sth  of  December 
1824  without  altering  his  said  will  and  codicils,  and 
leaving  Lady  S  and  S,  D  and  E  respectively  married 
and  surviving.  The  personal  estate  of  A  B  was  in- 
sufficient for  the  payment  of  his  debts  and  legacies 
without  part  of  the  50,000/.  being  raised.  By  virtue 
of  common  recoveries  the  respective  estates  tail  of  the 
sons  of  Lady  S  and  S,  C,  D,  and  E  were  barred,  and 
by  deed  dated  the  11th  of  .July  1826,  between  all 
necessary  parties,  it  was-agreed  that  a  partition  of  the 
estates  mentioned  in  the  deed  of  the  18th  of  May 
1814  should  tij(ke  place.  The  partition  was  accord- 
ingly effected  Ijy  deed  of  the  21st  of  July  1826,  and 
by  indenture  of  the  20th  of  September  1826  one  un- 
divided third  part  was  settled  to  such  uses  as  Lady  S 
and  S,  her  husband  and  her  eldest  son  ,1  F,  &c.  or 
the  survivor  of  them  should  appoint.  By  deed  of 
January  1827  between  Lady  S  and  S,  D  and  E,and 
their  respective  husbands  and  other  necessary  parties, 
after  reciting  that  a  partition  had  taken  place  and 
certain  lands,  &c.  were  allotted  to  Lady  S  and  S; 
that  the  debts  and  legacies  had  been  paid,  except  the 
two  sums  of  10,000i.,  which  were  raiseable  by  sale  of 
so  much  of  the  estate  as  might  be  required,  but  that 
the  parties  had  agreed  that  instead  of  a  sale  taking 
place  each  undivided  third  part  should  be  charged 
with  one  third  of  such  legacies;  that  certain  sums  had 
been  paid  to  the  executors  of  A  B  in  part  satisfaction 
of  two  of  the  respective  third  parts,  it  was  witnessed 
that  certain  lands  specified  in  a  schedule  annexed 
to  the  deed  marked  A  were  conveyed  to  the  use  of 
the  executors  of  the  will  of  A  B  for  a  term  of  1,000 
years,  and  subject  thereto  to  the  uses  declared  by  the 
indenture  of  the  20th  of  September  1826,  upon  trust 
to  raise  by  mortgage  or  sale  thesum  of  14,166/.  1 3s.  id., 
being  the  amount  left  unpaid  of  the  two  legacies  of 
10,000/.  to  Lady  S  and  S.  By  deed,  dated  the  6th 
of  February  1827,  Lady  S  and  S  appointed  the  sum 
of  5,833/.  65.  8d.,  which  had  been  received  by  the 
executors  as  above  mentioned,  to  her  husband,  and 
also  the  residue  in  default  of  further  appointment, 
and  died  on  the  6th  of  October  1834,  without  having 
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made  any  such  appointment,  leaving  her  husband  her 
surviving;  but  prior  to  her  death  the  14,166/.  waa 
by  further  payments  reduced  to  11,452/.  5s.  Sd.  By 
indenture,  dated  the  12th  of  August  1836,  made 
between  Lord  S  and  S,  and  T  F  his  eldest  son,  the 
lands,  &c.  comprised  in  the  said  schedule  A,  were 
conveyed  subject  to  the  said  term  of  1,000  years  for 
securing  the  said  sum  of  11,452/.  5s.  3d.  to  the  use  of 
the  said  Lord  S  and  S  and  T  F,  and  the  survivor  of 
them.'  On  the  13lh  of  November  1844  Lord  S  and 
S  died,  whereupon  the  said  son  T  F  became  seised 
of  the  lands,  &c.  comprised  in  the  deed  of  the  12th 
of  August  1836,  and  was  entitled  as  residuary  legatee 
under  the  will  of  his  father  to  the  said  residue  of  the 
two  legacies  of  10,000/.  By  deed  of  the  10th  of 
July  1845,  made  between  the  surviving  executors  of 
A  B  and  T  F  (then  become  Lord  S  and  S)  the  said 
term  created  by  the  deed  of  the  6th  of  .Tanuary  1827 
was  surrendered  and  became  merged  in  the  inherit- 
ance, and  Lord  T  F  accepted  the  said  merger  in 
full  satisfaction  and  discharge  of  the  legacies  of 
10,000/.  and  10,000/.,  and  the  said  residue  was  thereby 
satisfied  and  discharged : — Held,  that  the  legacy  duty 
was  payable  by  the  executors  of  A  B  upon  the  whole 
20,000/.,  as  so  much  of  the  50,000/.  as  was  required 
■was  personalty,  and  the  transaction  by  which  the 
term  was  merged  amounted  to  a  payment  of  the  resi- 
due of  the  legacies.  Attorney  General  v.  Metcalfe, 
20  Law  J.  Rep.  (n.s.)  Exch.  329;  6  Exch.  Rep.  26. 

A  testator  made  his  will  in  these  terms: — "I  give 
and  bequeath  all  my  property  of  whatsoever  descrip- 
tion to  my  wife  for  the  maintenance  of  herself  and 
our  children,"  naming  them,  and  making  her  sole 
executrix: — Held,  that  a  trust  was  thereby  consti- 
tuted for  the  benefit  of  the  children,  and  that  the 
executrix  was  bound  to  account.  In  re  Harris,  21 
Law  J.  Rep.  (u.s.)  Exch.  92;  7  Exch.  Rep.  344. 

The  first  Lord  H,  by  his  will,  directed  the  pur- 
chase of  estates  in  Suffolk  to  be  made  with  the  pro- 
ceeds of  estates  in  Essex.  The  wiU  contained  a 
clause  enabling  the  tenant  for  life,  who  should  be 
entitled  to  the  rents  and  profits  of  the  estates,  to 
direct  them  to  be  sold  and  a  deed  of  settlement 
to  be  made  of  them,  and  that  there  should  be  inserted 
therein  a  power  that  the  tenant  for  life  should  be 
entitled  to  the  rents  and  should  have  power  to 
charge  such  estates  with  an  annual  sum,  not  exceed- 
ing one-third  part  of  the  annual  value  thereof,  for 
the  benefit  of  any  woman  whom  he  might  marry. 
The  first  Lord  H.  was  succeeded  by  his  son  the 
second  Lord  H,  who,  by  his  will,  charged  the  Suffolk 
estates  with  an  annuity  for  the  benefit  of  his  wife 
during  her  life ;  the  said  sum  to  be  in  the  nature  of 
and  in  full  for  her  jointure,  and  to  be  in  bar,  lieu,  or 
satisfaction  of  and  for  her  dower  or  thirds  at  common 
law,  &c.  The  defendant  was  in  possession  of  the 
estates,  and  was  heir  of  the  deceased  Lord  H.     No 

deed  of  settlement  was  ever  executed: Held,  that 

the  defendant  was  liable  to  pay  legacy  duty  in 
respect  of  the  value  of  the  annuity,  as  the  grant  of  it 
could  not  be  considered  as  a  purchase  of  Lady  H's 
right  to  dower,  but  was  a  gift  of  a  legacy  in  execution 
of  the  power  in  the  will  of  the  first  Lord  H,  though 
upon  a  condition  imposed  by  the  second  Lord  H. 
Benrdker  v.  Attorney  General  (in  error),  22  Law 
J.  Rep.  (n.8.)  Exch.  41;  8  Exch.  Rep.  257:  in 
the  Court  below,  Attorney  General  v.  Henniker,  21 
Law  J.  Rep.  (n.s.)  Exch.  293;  7  Exch.  Eep.  331, 


S  H  by  will,  after  directing  payment  of  his  debts 
and  legacies  out  of  his  personal  estate,  devised  his 
real  estate  to  his  executors  as  trustees,  upon  trust  by 
mortgage  or  sale,  or  out  of  the  rents  and  profits,  or 
by  other  means,  to  pay  the  said  debts  and  legacies, 
so  far  as  his  personal  estate  should  not  extend,  and 
on  further  trust,  to  pay  yearly  two  annuities  of  300/. 
each  to  his  daughters  H  H  and  L  H.  The  will  also 
provided  for  raising  certain  portions  for  the  children 
of  his  said  daughters,  according  as  they  should 
appoint,  and  that  if  the  sums  so  raised  should  not  be 
appointed  as  portions  pursuant  to  the  will,  then  they 
should  fell  into  and  be  considered  as  part  of  the 
residue  of  the  testator's  real  estate.  The  will  then 
directed  that,  subject  to  the  trusts  aforesaid,  the 
trustees  should  stand  seised  of  the  real  estates  in 
trust  for  G  H  for  life,  with  remainders  over;  but 
that,  notwithstanding  any  of  the  said  trusts,  it  should 
be  lawful  for  the  trustees,  with  the  consent  of  6  H, 
during  his  life  or  after  his  death,  with  the  consent 
of  the  persons  beneficially  entitled  in  reversion  or 
remainder,  to  sell  the  whole  or  part  of  the  said  real 
estate,  and  invest  the  proceeds  to  pay  the  said  annui- 
ties. Part  of  the  real  estate  was  sold  under  the  will 
to  pay  debts  and  legacies,  and  the  rents  of  the  resi- 
due being  found  insufficient  to  pay  the  annuities,  a 
bill  was  filed  in  the  Court  of  Chancery  by  6  H  and 
his  children,  who  were  infants,  against  the  executors 
and  the  two  daughters,  H  H  and  L  H,  praying  for 
a  sale  of  the  residue,  and  stating  that  the  trustees  had 
refused  to  sell.  Under  a  decree  of  the  Court  in  this 
suit,  the  real  estate  was  sold,  and  the  proceeds  in- 
vested in  Bank  annuities,  and  an  annuity  account  of 
20,000/.  Bank  annuities  was  opened,  and  out  of  the 
interest  the  two  annm'ties  of  300/.  were  paid,  and 
the  interest  of  the  surplus  was  paid  to  G  H  during 
his  life.  By  the  deaths  of  G  H,  L  H  and  H  H  the 
children  of  G  H  became  entitled  to  the  20,000/. 
Bank  annuities.  On  a  case  stated  as  to  whether 
legacy  duty  was  payable, — Held,  that  if  the  sale  was 
ordered  by  the  Court,  under  their  general  power  of 
ordering  sales  of  real  estate,  to  secure  the  payment 
of  an  annuity  charged  thereon,  the  legacy  duty  waa 
not  payable;  but  that  if  the  Court  acted  on  the 
clause  in  the  testator's  will,  and  compelled  the  trus- 
tees to  execute  the  discretionary  power  given  to 
them,  the  legacy  duty  was  payable.  Sobson  v. 
Neale.  22  Law  J.  Rep.  (n.s.)  Exch.  175;  8  Exch. 
Eep.  368. 

J  T  mortgaged  his  real  estates,  covenanting  in  the 
usual  way  to  pay  the  mortgage  monies,  and  at  his 
death  devised  all  his  real  estate  to  his  brother  B  T, 
whom  he  also  appointed  Sxecutor.  His  personal 
estate  was  insuflScient  to  pay  his  simple  contract 
debts.  B  T  entered  into  possession  of  the  real 
estates,  but  did  not  pay  off  the  mortgages,  although 
he  kept  down  the  interest.  By  his  will  B  T  gave 
all  his  real  and  personal  estate  to  his  two  sons  J  T 
and  BT,  who  paid  off  the  mortgages  out  of  his  personal 
estate:  —  Held,  that  legacy  duty  was  payable  in 
respect  of  the  amount  so  applied.  In  re  Taylor,  22 
Law  J.  Rep.  (n  s.)  Exch.  211;  8  Exch.  Rep.  384. 

A  testator,  after  devising  his  real  estate  to  trustees 
upon  trust  for  certain  persons  in  tail  male,  empow- 
ered his  trustees  at  any  time  after  his  death  to  sell 
or  exchange  such  real  estate,  and  to  invest  the 
monies  arising  from  such  sale  in  the  purchase  of 
other  real  estate  to  be  settled  and  conveyed  upon 
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the  same  trusts.  The  will  also  empowered  the 
trustees,  until  such  purchases  were  made,  to  invest 
the  produce  of  the  sale  in  the  funds,  or  on  mortgage 
of  real  estate.  The  trustees  having  sold  part  of  the 
estate  under  this  power,  invested  the  produce  in 

the  funds : Held,  that  legacy  duty  was  not  payable 

in  respect  of  the  money  so  invested.  Beale  v. 
Knigm  and  Mules  v.  Jeimmgs,  22  Law  J.  Rep. 
(N.s.)  Exch.  358;  8  Exch.  Rep.  830. 

In  a  Chancery  suit,  filed  by  the  trustees  for  the 
establishment  and  performance  of  a  will  containing 
similar  clauses,  a  decree  was  made  accordingly,  and 
one  of  the  trustees  having  prayed  a  sale  of  part  of 
the  real  estate  it  was  referred  to  the  Master,  who 
reported  favourably,  and  although  there  were  no 
debts,  an  order  for  sale  was  made.  The  produce  of 
the  sale  was  paid  into  the  Bank  of  England  to  the 
credit  of  the  cause,  and  subsequently  laid  out  in 
consols,  and  the  interest  paid  to  the  tenant  for  life. 
On  his  death  a  decree  was  made  for  transferring  the 
stock  to  the  party  absolutely  entitled  to  the  real 
estate  according  to  the  terms  of  the  will : — Held,  in 
this  case  also,  that  legacy  duty  did  not  attach. 
Ibid. 

A  testator,  by  his  will,  directed  his  executors  to 
assign  the  residue  of  his  personal  estate  to  the  trus- 
tees of  the  settlement  of  his  niece  Mrs.  A,  the  wife 
of  W  A.,  on  trust  out  of  the  annual  income  to  pay 
to  het  during  the  joint  lives  of  herself  and  husband 
an  annuity  of  2,000/.  for  her  separate  use,  and  that 
they  should  stand  possessed  of  the  residue  upon  such 
trusts  and  for  such  persons,  interests,  &c.,  as  were 
expressed  in  a  deed  of  settlement  of  the  said  Mrs.  A. 
The  deed  of  settlement  provided  that  the  trustees 
should  stand  possessed  of  the  settled  property  upon 
trust,  during  the  joint  lives  of  the  said  W  A  and  his 
intended  wife  Mrs.  A.  to  pay  her  an  annuity  of  SOO/., 
upon  trust  to  pay  the  residue  or  surplus  of  the 
dividends  and  annual  produce  of  the  stocks,  funds, 
&c.  unto  W  A,  and  authorized  him  to  receive  the 
same  during  his  life,  and  after  the  decease  of  either 
of  them,  to  pay  the  dividends  to  the  survivor,  and 
authorized  him,  her  or  them  to  receive  the  same 
during  the  life  of  the  survivor.  The  36  Geo.  3, 
c.  52,  imposing  duties  on  legacies,  by  section  8.  en- 
acts that  the  value  of  any  legacy  given  by  way  of 
annuity  for  life  or  for  years  determinable  on  any  life 
or  for  years  or  other  period  of  time  shall  be  calcu- 
lated, and  the  duty  charged  according  to  the  tables 

in  the  schedule: Held,  that  the  duty  was  to  be 

charged  on  the  value  of  2,000?.  a  year  to  Mrs.  A.  for 
the  joint  lives  of  herself  and  her  husband  W  A,  and 
on  the  value  of  the  residue  of  the  income  for  the 
single  life  of  W  A.  Attorney  Qeneral  v.  Wyn- 
ford,  23  Law  J.  Rep.  (h.s.)  Exch.  223;  9  Exch.  Rep. 
746. 

A  testator  having  large  sums  of  stock  invested  in 
the  joint  names  of  himself  and  his  wife  made  his  will, 
by  which  he  gave  several  specific  legacies  to  his  wife, 
to  whom  he  also  devised  certain  real  estates.  He 
also  made  several  devises  and  bequests  of  real  and 
personal  estate  to  trustees,  upon  trust  for  his  wife  for 
life,  and  after  her  decease  for  the  benefit  of  other 
persons ;  he  also  gave  a  legacy  of  10,0002.  to  his 
daughter  for  life,  with  remainder  to  her  children,  and 
he  appointed  his  wife  sole  executrix.  Upon  the 
decease  of  the  testator  his  personal  estate  was  found 
wholly  insufficient  to  pay  several  specialty  debts  and 
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the  legacies  given  by  his  will,  and  under  a  deed 
executed  by  his  wife  reciting  these  facts,  she  trans- 
ferred 36,0002.,  and  1 0,5002.  stock,  part  of  the  funds 
which  had  been  invested  in  the  joint  names  of  herself 
and  her  husband,  to  the  trustees  of  his  will,  for  the 
purpose  of  being  applied  to  satisfy  the  debts,  among 
others  the  legacy  of  10,0002.  The  Commissioners 
of  Stamps  and  Taxes  claimed  legacy  duty  in  respect 
of  this  payment;  but  upon  a  petition  by  the  execu- 
tors of  the  testator  and  his  wife,  who  had  since  died, 
to  obtain  the  opinion  of  the  Court, — Held,  that  no 
claim  for  legacy  duty  had  arisen  under  the  36  Geo.  3. 
c.  52,  or  the  45  Geo.  3.  c.  28,  and  that  none  was 
payable.  Lawrie  v.  Chttton,  21  Law  J.  Rep.  (n.s.) 
Chanc.  226;  15  Beav.  131. 

A  testator  gave  real  and  personal  estate,  subject 
to  one  "  clear"  yearly  rent-charge  or  annuity  of 
1002.  a  year  to  S  G: — Held,  that  it  was  to  be  paid 
without  any  deduction  for  legacy  duty,  and  that  the 
legacy  duty  was  to  be  paid  out  of  the  real  estate,  as 
the  personal  estate  of  the  testator  was  exhausted. 
Bailey  v.  Boult,  21  Law  J.  Rep.  (n.s.)  Chanc.  277; 
14  Beav.  595. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  executors,  in  trust  for  his  wife  for  life, 
and,  after  her  decease,  for  his  nephews  and  nieces, 
whereby  legacy  duty  would  be  payable  at  the  death 
of  the  wife, — Held,  that  under  the  36  Geo.  3.  c.  52. 
s.  1 3.  the  executrix  of  the  surviving  executor  might, 
during,  the  life  of  the  widow,  transfer  the  trust  fund 
to  new  trustees  of  the  will  appointed  by  the  Court. 
In  re  Jones's  Tnist,  21  Law  J.  Rep.  (n.s.)  Chanc. 
566. 

A  testator  devised  certain  freehold  estates  to 
trustees,  to  the  use  of  his  son  for  life,  and  then  to  his 
son's  children.  The  will  contained  a  power  to  his 
son  to  charge  the  estates  with  a  jointure  for  any  wife 
he  might  marry,  such  jointure  to  be  in  bar  of  dower. 
The  son  executed  the  power,  and  charged  the  estates 
with  the  jointure.  He  died  in  1841,  and  a  suit  was 
afterwards  instituted  to  administer  his  estate.  The 
Attorney  General  presented  a  petition,  praying  that 
the  receiver  appointed  in  the  suit  might  be  ordered 
to  pay  the  legacy  duty  in  respect  of  the  jointure,  at 
the  rate  of  102.  per  cent. : — Held,  that  the  jointure 
was  to  be  treated  as  a  legacy  given  by  the  original 
testator,  and  that  legacy  duty  was  payable  at  the  rate 
of  102.  per  cent.,  the  son's  wife  being  a  stranger  in 
blood  to  the.  testator :  and  the  petition  was  granted, 
with  costs.  Sweeting  v.  Sweeting,  22  Law  J.  Rep. 
Xn-S.)  Chanc.  441;  1  Drew.  331. 

A  testatrix  by  her  will  gave  the  whole  of  her  pro- 
perty to  her  sister,  but  the  will  being  improperly 
witnessed,  the  gift  was  void.  Before  her  death  the 
testatrix  had  transferred  a  sum  of  stock  in  the  Bank 
of  England  into  ithe  names  of  herself  and  her  sister, 
in  order,  as  she  declared,  to  save  her  sister  the  pay- 
ment of  legacy  duty: — Held,  that  the  stock  so 
transferred  formed  no  part  of  the  property  of  the 
testatrix,  but  that  it  belonged  to  her  sister  as  the  sur- 
vivor of  the  two.  Deacon  v.  Colguhoun,  23  Law  J. 
Rep.  (n.s.)  Chanc.  16;'  2  Drew? 21. 

Legacy  duty  on  income  arising  from  a  residue 
directed  to  be  laid  out  in  land  must  be  paid  by  the 
tenant  for  life  entitled  to  such  income,  although 
the  will  contained  a  direction  for  payment  of  the 
duty  on  all  annuities  and  legacies  out  of  the  general 
personal  estate.  Lord  Londeshorough  v.  Somerville, 
3L 
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23  Law  J.  Rep.  (n.s.)  Chanc.  646;  19  Beav. 
295. 

The  Legacy  Duty  Acts  are  to  be  construed  strictly 
and  in  fiivour  of  the  subject.  Hobson  v.  Neale,  17 
Beav.  178. 

A  will  empowered  the  trustees,  with  the  consent 
of  A,  to  sell  the  real  estate,  and  invest  a  sufficient 
sum  to  answer  two  annuities.  The  rents  being 
deficient  to  pay  the  annuities,  the  Court  ordered  a 
sale  out  of  the  produce,  and  20,0001  consols  were 
purchased  to  provide  for  the  annuities.  Legacy 
duty  being  claimed  on  the  corpus  of  the  consols : 

Held,  that  the  validity  of  this  claim  depended  on 

whether  the  sale  had  taken  place  under  the  general 
jurisdiction  of  this  Court,  or  under  the  power  in  the 
will ;  and  the  Court,  having  held  the  former,  deter- 
mined that  no  legacy  duty  was  payable.     Ibid. 

The  Attorney  General  attended  in  a  cause,  to 
which  he  was  not  a  party,  to  support  a  claim  for 
legacy  duty  upon  a  fund  in  court.  The  claim  failed : 
— Held,  that  the  Crown  was  not  entitled  to  costs. 
Ibid. 


LIBEL. 

[See  Slander.] 

(A)  PCBLICATIOir. 
(a)  Generally. 

(i)  In  Newspapers. 

(c)  Heporfs  of  Judicial  Proceedings, 

(d)  Privileged  Communications. 

(e)  Justification  of. 

(B)  Action  for. 
(a)  Pleadings. 

(5)  Evidence  of  AufhorsMp. 

(C)  Scire  Facias  on  Eeoogsizances. 

(D)  Ibpormation  for. 


(A)  Publication. 

(a)  GeneraUy. 

The  defendant  had  lodged  at  the  plaintilF's  house, 
and  on  leaving  missed  a  memorandum  book  and 
other  articles,  whereupon  he  wrote  to  the  plaintiff's 
wife  a  letter  in  which  he  accused  the  plaintiff  of 
having  taken  them,  and  threatened  to  expose  him  if 
he  did  not  return  them ;  the  jury  found  that  the  letter 

was  a  libel,  but  that  there  was  no  malice  in  fact : 

Held,  first,  that  sending  the  letter  to  the  wife  was  a 
publication;  and,  secondly,  that  it  was  not  justified 
by  the  occasion.  Wenmam,  v.  Ash,  22  Law  J.  Kep. 
(N.S.)  C.P.  190;  13  Com.  B.  Rep.  836. 

(i)  In  Newspapers. 

In  an  action  for  libel,  the  defendant  pleaded  the 
general  issue  and  also  a  plea,  under  the  6  &  7  Vict. 
c.  96,  denying  actual  malice,  and  stating  an  apology. 
On  the  trial,  the  plaintiff',  in  order  to  prove  malice, 
tendered  in  evidence  other  publications  of  the  defen- 
dant, going  back  above  six  years  before  the  publica- 
tion complained  of: — Held,  that  these  publications 
were  admissible  in  evidence.  Bowett  v.  Long,  3 
H.L.  Cas.  395. 

If  J  H  and  M  Y  be  registered  at  the  stamp  office 
as  "  the  sole  proprietors  "  of  a  newspaper,  "  that  is 


to  say,  the  said  J  H  as  legal  owner  as  mortgagee 
and  M  Y  as  owner  of  the  equity  of  redemption," 
this  is  sufficient  to  fix  J  H  as  a  proprietor  of  the 
newspaper  in  an  action  for  a  libel  contained  in  it. 
Brwnswich  v.  Banner,  3  Car.  &  K.  10. 

(c)  Reports  of  Judicial  Proceedings. 

By  the  law  of  England  a  fair  account  of  what 
takes  place  in  a  court  of  justice  may  be  published, 
but  the  reporter  ought  not  to  mix  up  with  it  com- 
ments of  his  own.  And  if  the  report  contains  only 
a  fair  account  of  what  takes  place  in  a  court  of  jus- 
tice, the  person  who  publishes  it  has  only  to  prove 
that  fact  under  the  general  issue,  and  he  is  entitled 
to  entire  immunity.  It  is  not  essential  that  every 
word  of  the  evidence,  of  the  speeches,  and  of  what 
was  said  by  the  Judge  should  be  inserted,  if  the 
report  is  substantially  a  fair  and  correct  report  of 
what  took  place  in  a  court  of  justice.  Andrews  v. 
ChapwAm,  3  Car.  &  K.  286. 

(d)  Primleged  Oommwiications. 

[See  Wenmam  v.  Ash,  ante,  (o).] 
A  schoolmaster  of  a  national  school  belonging  to 
a  parish  having  been  dismissed,  proposed  to  setup  a 
school  on  his  own  account  in  the  same  parish.  The 
rector  of  the  parish  thereupon  printed  a  letter  ad- 
dressed to  his  parishioners.  It  professed  to  contain 
a  few  words  of  warning  against  the  projected  new 
school,  and  stated  as  the  cause  of  the  schoolmaster's 
dismissal  his  refusal  to  teach  the  Sunday  as  well  as 
the  national  school,  and  objected  to  his  setting  up 
an  opposition  school  in  the  parish.  Then  followed 
the  observations  which  the  schoolmaster  complained 
of  as  libellous : — "  The  very  attempt  betrays  a 
spirit  of  opposition  to  authority,"  &c.  "  No  rightly- 
disposed  Christian  who  receives  in  simple  faith  the 
teachings  of  inspiration,  '  Obey  them  who  have  the 
rule  over  you  and  submit  yourselves,'  can  expect 
God's  blessing  to  rest  upon  such  an  undertaking, 
under  the  circumstances.  I  conceive  it  to  be  my 
duty  to  warn  all  my  parishioners  against  affording 
any  countenance  whatever  to  the  projected  new 
school,  either  in  the  case  of  the  richer  by  subscrip- 
tions or  of  the  poor  by  sending  their  children  to  it 
for  instruction.  It  will  be  to  all  intents  and  pur- 
poses a  schismatical  school,  for  its  tendency  will  be 
to  produce  disunion  and  schism  in  a  matter  which 
of  all  others  requires  union,  the  education  of  the 
poor.  Those  who  aid  and  abet  him  in  any  way  will 
be  partakers  with  him  in  his  evil  deeds.  Mark  them 
which  cause  divisions  and  offences,  and  avoid  them." 
On  the  trial  of  the  action  for  libel,  it  was  shewn  that 
the  defendant,  the  rector,  had  given  one  copy  to  a 
parishioner  and  another  to  a  person  in  the  adjoining 
parish,  who  had  sent  her  children  to  the  plaintiff's 
school : — Held,  that  the  letter  was  not  a  privileged 
communication;  that  even  if  it  were,  there  was  evi- 
dence from  the  facts  proved  of  express  malice  for 
the  consideration  of  the  jury,  and  that  the  jury  were 
at  liberty  to  look  at  the  letter  and  consider  its  ex- 
pressions with  a  view  to  the  question  of  malice. 
Qilpm  V.  Fowler  (in  error),  23  Law  J.  Rep.  (n.s.) 
Exch.  162;  9  Exch.  Rep.  615. 

(e)  Jmtification  of. 
[See  post,  (D).] 
In  an  action  for  libel,  it  is  no  justification  that  the 
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libellous  matter  was  preTiously  published  by  a  third 
person,  and  that  the  defendant,  at  the  time  of  his 
publication,  disclosed  the  name  of  that  person,  and 
believed  all  the  statements  contained  in  the  libel  to 
be  true.    Tidman  t.  Ainslie,  10  Exch.  Bep.  63. 

(B)  Action  foe. 

(a)  Pleadings. 

[See  Stat.  15  &  16  Vict.  c.  76.  s.  61  j  and  schedule 
(B)  Nos.  32,  33.] 

In  an  action  for  a  libel  imputing  to  the  plaintiff 
the  commission  of  a  crime  under  aggravated  circum- 
stances, it  is  necessary  to  justify  the  aggravating 
portion  as  well  as  the  substantial  charge  of  crime. 
Silshwm  V.  Blachwood,  20  Law  J.  Rep.  (if.s.)  C.P. 
187;  11  Com.  B.  Rep.  111. 

So,  where  the  declaration  set  out  a  libel  in  which 
it  was  alleged  that  the  plaintiff  was  tried  for  murder, 
and  that  "  it  was  understood  that  the  counsel  for  the 
prosecution  were  in  possession  of  a  damning  piece 
of  evidence,  viz.  that  he  had  spent  nearly  the  whole 
of  the  night  preceding  the  duel  in  practising  pistol- 
firing";  and  the  plea  stated  that  the  plaintiff  had 
committed  murder,  but  did  not  shew  that  he  had 
practised  pistol-firing  the  night  before,  it  was  held 
that  the  justification  was  insufficient.     Ibid. 

SenibU — that  a  replication  to  such  a  plea  by  way 
of  estoppel,  stating  that  the  plaintiff  was  tried  and 
acquitted,  is  not  good.     Ibid. 

Action  for  a  libel.  Plea  justifying,  as  true,  part 
of  the  libel,  which  comprised  several  libellous  alle- 
gations. Replication  de  mjti/rid.  On  the  trial,  the 
Judge  asked  the  jury  to  find  separately  as  to  the 
truth  of  the  several  allegations  justified.  The  jury 
found  that  some  of  the  allegations  were  not  true, 
and  that  others,  forming  an  important  part  of  the 
libel,  were  true.  A  general  verdict  was  entered  for 
the  plaintiff.  A  Judge  made  an  order  that  the 
Master  should  not  allow  plaintiff  the  costs  of  the 
witnesses  called  only  to  disprove  that  part  of  the 
plea  which  was  found  to  be  true.  On  a  motion  to 
rescind  this  order, — Held,  by  Lord  Campbell,  C.J., 
Patteson,  J.  and  Coleridge,  J.,  that  the  order  was 
improper,  the  issue  being  indivisible;  Erie,  J.  dis- 
eentiente.  Biddulph  v.  Chamberlayne,  17  Com.  B. 
Rep.  351. 

(J)  Evidence  of  AwtkoraMp. 

For  the  purpose  of  proving  a  document  in  which 
a  word  is  spelt  in  a  particular  manner,  ex.  gr. 
Titchborne  for  Tichborne,  to  be  in  the  handwriting 
of  a  party,  other  documents  not  in  evidence  in  the 
cause,  but  proved  to  be  in  the  handwriting  of  the 
party,  and  in  which  the  word  is  similarly  spelt,  are 
admissible  in  evidence.  Brookes  v.  Tichborne,  20 
Law  J.  Rep.  (U.S.)  Exch.  69;  5  Exch.  Bep.  929. 

(C)  Scire  Facias  on  Recognizances. 

Where  writs  of  execution  have  been  sued  out 
without  effect,  on  a  judgment  in  an  action  for  libel 
against  the  publisher  of  a  newspaper— gwcere, 
whether  a  scire  facials  will  be  issued  on  the  recog- 
nizances of  the  sureties  taken  under  60  Geo.  3.  c.  9. 
and  1  Will.  4.  c.  73.  without  the  fiat  of  the  Attorney 
General.  Ex  parte  Brvmaviich,  in  re  Lowe,  21  Law 
J.  Rep.  (N.S,)  Exch.  113;  6  Exch.  Rep.  22. 

Semble—per  ParJce,  B.,  that  it  may  be  so  issued  ; 


hut,  per  Pollock,  C B.,  Alderson,  B.  and  Piatt,  B., 
that  the  fiat  of  the  Attorney  General  is  requisite. 
Ibid. 

A  plaintiff  having  obtained  a  verdict,  with  damages, 
against  a  newspaper  proprietor,  for  whom  the  defen- 
dants had  become  sureties  for  the  payment  of  fines 
and  damages  under  the  60  Geo.  3.  c.  9.  s.  8,  the 
Crown,  at  the  instance  of  the  plaintiff,  issued  a  scire 
facias  against  the  sureties  for  the  recovery  of  such 
damages,  under  the  1  Will.  4.  u.  73.  s.  3.  The 
plaintiff  having  subsequently  become  an  outlaw,  the 
defendants  pleaded  that  the  scire  facias  had  issued 
at  the  instance  of  and  for  the  benefit  of  the  plaintiff, 
and  not  of  the  Crown.  The  Crown  having  de- 
murred, and  having  taken  no  steps  to  bring  on  the 
(Jemurrer  for  argument,  but  the  plaintiff  having 
obtained  a  rule  for  the  appointment  of  a  day  for  the 
argument,  the  Court,  on  the  application  of  the  de- 
fendants, stayed  the  argument  of  the  demurrer,  on 
the  ground  that  the  application  for  the  hearing  of  the 
demurrer  was  made  not  on  the  part  of  the  Crown, 
but  for  the  benefit  of  the  plaintiff,  who  was  an  out- 
law. Regina  v.  Lowe,  22  Law  J.  Bep.  (n.s.)  Exch. 
262;  8  Exch.  Rep.  697. 

(D)  Information  for. 
[See  title  Costs  in  Criminal  Cases,  (B).] 

On  the  trial  of  an  information  for  a  libel  contain- 
ing imputations  upon  the  character  of  the  prosecutor, 
to  which  there  is  a  plea  justifying  the  libel  as  true 
under  the  6  &  7  Vict.  c.  96.  evidence  that  the  same 
imputations  on  the  prosecutor  had  been  previously 
published,  is  not  admissible  on  the  part  of  the  defen- 
dant Begina  v.  Newman,  22  Law  J.  Rep.  (n.s.) 
Q.B.  1S6;  1  E.  &  B.  288;  1  Dears.  C.C.  85;  3 , 
Car.  &  K.  252. 

To  a  criminal  information  for  a  libel  containing 
several  distinct  charges  against  the  prosecutor,  the 
defendant  pleaded  not  guilty,  and  also  a  plea  under 
the  6  &  7  Vict.  c.  96.  s.  6,  alleging  the  truth  of  all 
the  matters  complained  of  as  libellous,  and  averring 
that  it  was  for  the  public  benefit  that  they  should  be 
published.  To  this  plea  the  prosecutor  replied,  that 
the  defendant  wrongfully  published  the  libel  without 
the  cause  alleged,  and  issue  was  joined  on  this 
replication.  At  the  trial,  evidence  was  given  by  the 
defendant  in  support  of  some  only  of  the  matters 
alleged  in  the  plea  of  justification,  and  the  jury 
found  that  only  one  of  the  charges  was  true,  and  a 
general  verdict  was  entered  on  this  issue  for  the 
Crown.  A  new  trial  being  afterwards  moved  for,  on 
the  ground  that  the  verdict  was  against  evidence,  it 
not  being  suggested  that  any  evidence  could  be 
given  in  support  of  the  charges  which  had  not  been 
attempted  to  be  proved,  the  Court  refused  to  grant 
a  new  trial,  as,  admitting  that  the  verdict  was  wrong 
in  respect  of  some  of  the  charges,  the  Crown  would 
still  be  entitled  to  have  the  issue  found  for  it  on  the 
ground  that  the  whole  of  the  plea  of  justification 
was  not  proved,  and  that  the  issue  could  not  be 
found  distributively.    Ibid. 

Where  a  plea  of  justification  is  pleaded  to  a 
criminal  prosecution  under  the  6  &  7  Vict.  c.  96. 
B.  6,  if  the  defendant  fail  in  proving  the  plea,  the 
Court,  in  pronouncing  sentence,  is  to  consider  whe- 
ther his  guilt  is  aggravated  or  mitigated  by  the  plea 
and  the  evidence  given  to  prove  or  disprove  it,  and 
to  apportion  the  punishment  accordingly.     Ibid. 
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LICENCE— LIGHT. 


Where  a  new  trial  is  moved  for  in  a  criminal 
case,  it  must  be  moved,  or  a  notice  that  counsel  is 
prepared  to  make  the  motion  be  given,  within  the 
first  four  days  of  term.     Ibid. 


LICENCE. 

[See  titles  Alb  and  Beekhotjses  —  PnBiio 
Entertainments  —  Trespass  —  Tkotbb.  Also, 
Adams  v.  Andrews,  title  CnnRCH,  (B)  Pews.] 

An  auctioneer  employed  to  sell  goods  on  the 
premises  of  the  proprietor  has  not  such  an  interest 
in  the  goods  as  will  make  a  licence  to  enter  on  the 
premises  irrevocable.  Taplm  v.  Florence,  20  Law 
J.  Rep.  (n.b.)  C.P.  137;  10  Com.  B.  Rep.  744. 

A  parol  agreement,  by  which  a  person  is  autho- 
rized to  enter  on  premises  cannot  malie  the  licence 
to  enter  irrevocable.     Ibid. 

The  declaration  stated  that  the  plaintiff  had  been 
tenant  to  one  B,  and  during  his  tenancy  had  put  up 
certain  fixtures;  that  before  the  expiration  of  the 
tenancy  B  granted  to  the  plaintiff  leave  and  licence 
to  keep  the  said  fixtures  on  the  premises  after  the 
expiration  of  the  tenancy,  in  order  that  he  might 
sell  them  to  the  incoming  tenant,  and  to  enter  and 
recover  them  if  such  tenant  would  not  purchase  them; 
that  the  defendant  subsequently  became  tenant;  that 
he  would  neither  purchase  the  fixtures  nor  allow  the 
plaintiff  to  enter  and  remove  them.  The  defendant 
traversed  that  B  granted  such  licence  to  the  plaintiff. 
At  the  trial  the  plaintiff  gave  in  evidence  the  follow- 
ing letter  written  to  him  by  B's  attorney :  "  Mr.  B 
has  no  objection  to  your  leaving  the  fixtures  on  the 
premises  and  making  the  best  terms  with  the  incom- 
ing tenant" : — Held,  that  this  document,  if  it  gave  a 
licence  at  all,  gave  one  coupled  with  an  interest  in 
land;  and  that  therefore,  not  being  under  seal,  it 
*  could  not  be  enforced  against  the  incoming  tenant. 
Ruffey  V.  Henderson,  21  Law  J.  Bep.  (n.s.)  Q.B. 
49;  17  Q.B.  Rep.  574. 

Trover  will  not  lie  for  fixtures  which  a  tenant  has 
left  annexed  to  the  freehold  after  he  has  quitted 
possession,  with  the  leave  of  his  landlord,  for  the 
purpose  of  enabling  him  to  make  terms  as  to  their 
purchase  by  the  incoming  tenant.     Ibid. 

The  following  stipulation  in  a  lease  not  under 
seal,  "  All  the  hedges,  trees,  thorn  bushes,  fences, 
with  the  lop  and  top,  are  reserved  to  the  landlord," 
is  evidence  for  the  landlord  under  a  plea  of  leave 
and  licence  in  an  action  against  him  by  his  tenant  for 
entering  the  close  and  drawing  the  trees  when  cut 
down  over  the  close.  Heviitt  v.  Isham,  21  Law  J. 
Kep.  (n.s.)  Exch.  3S;  7  Exch.  Rep.  77. 


LIEN. 


[See  Chilton  v.  Carrmgton,  title  Contract,  (C) 
(a) — and  title  Innkeeper.] 

On  a  lease  being  granted  the  lessee  deposited  it 
with  the  lessor's  solicitors  (who  acted  for  the  lessor 
and  lessee),  together  with  a  bill  of  exchange,  as  a 
security  for  the  costs  of  preparing  the  lease,  which 
the  lessee  was  to  pay.  The  lessee  afterwards  mort. 
gaged  the  term,  and  the  defendants  (who  were  his 


solicitors  on  that  occasion),  in  order  to  obtain  the 
lease,  paid  the  bill  of  costs  of  the  lessor's  solicitors 
and  received  from  them,  without  any  authority  of  the 
lessee,  the  lease  and  bill  of  exchange ; — Held,  first, 
that  without  express  contract  the  defendants  acquu-ed 
no  lien  on  the  bill  of  exchange  beyond  the  amount 
which  they  had  paid  to  the  lessor's  solicitors;  second- 
ly, that  evidence  of  an  express  contract  would  not 
support  such  a  lien  without  proof  that  the  defendants 
had  explained  to  their  client,  the  lessee,  his  rights 
independently  of  express  contract.  Oibson  v.  May, 
4  De  Gex,  M.  &  G.  512. 


LIGHT. 


[See  title  Water  and  WATBRCorBSE.] 

If  the  occupier  of  a  house  pay  rent  under  a  parol 
agreement  to  the  owner  of  the  adjoining  land  for  the 
liberty  of  keeping  windows  open  looking  upon  the 
land,  the  occupier  of  the  house  will,  after  twenty 
years'  enjoyment  of  the  fights,  acquire  the  right  to 
such  enjoyment,  and  the  owner  of  the  land  cannot 
after  that  period  obstruct  such  lights,  as  the  payment 
of  the  rent  is  not  an  interruption  of  the  enjoyment 
under  the  statute  2  &  3  Will.  4.  c.  71.  s.  3.  The 
Plasterers  Co.  v.  the  Parish  Clerics  Co.  (in  error), 
20  Law  J.  Rep.  (n.s.)  Exch.  362;  6  Exch.  Bep. 
630. 

Where  a  party  who  has  a  right  to  the  access  of 
light  and  air  through  certain  ancient  windows,  makes 
an  alteration  in  the  size  of  his  windows,  so  as  to 
exceed  the  limits  of  his  ancient  right,  he  thereby 
acquires  nothing  in  addition  to  his  former  right ;  and 
if  the  excess  cannot  be  obstructed  by  his  neighbour 
in  the  exercise  of  his  lawful  rights  on  his  own  land, 
without  at  the  same  time  obstructing  the  ancient 
right,  such  party  must  be  considered  as  having  by 
his  own  act  suspended  and  lost  for  the  time  his 
former  right.  Eenshaw  v.  Bean.,  21  Law  J.  Rep. 
(N.s.)  Q.B.  219;  18  Q.B.  Rep.  112. 

Quaere — whether  the  former  right  is  entirely  de- 
stroyed by  the  alteration.     Ibid. 

The  plaintiff,  being  the  owner  of  a  house  in  which 
there  were  ancient  windows,  rebuilt  it  within  twenty 
years,  and  in  so  doing  raised  it  a  story,  putting 
windows  in  the  new  story,  and  altered  the  position 
of  and  enlarged  the  lower  windows,  so  that  portions 
of  them  occupied  spaces  where  there  had  before  been 
no  aperture.  The  defendant,  who  occupied  a  house 
separated  from  the  plaintiff's  by  a  passage  belonging 
to  the  plaintiff,  also  rebuilt  and  raised  his  premises 
within  twenty  years  after  the  rebuilding  of  the  plain- 
tiff's house,  and  thereby  obstructed  the  windows  in  the 
upper  story  of  the  plaintiff's  house,  as  well  as  those  in 
the  lower  stories : — Held,  in  an  action  against  the 
defendant  for  this  obstruction  that  the  defendant 
was  justified  in  so  obstructing  the  new  lights,  and 
that  the  plaintiff  could  not  complain  that  as  a  neces- 
sary consequence  the  privileged  windows  were  also 
darkened.     Ibid. 

Held,  also,  that  this  defence  was  well  raised, 
under  a  traverse  of  the  plaintiff's  right  to  the 
windows.    Ibid. 
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LIMITATIONS,  STATUTE  OF. 

(A)  Whbs  available. 
(o)  In  general. 

(6)  In  Aetume  and  Suits  relating  to  Jleai 
Property  vmder  3  <fc  4  Will.  4.  c.  27. 

(c)  In  Actions  o»  Spedalties  under  3  <fc  4 

WiU.  4.  e.  42. 

(d)  iocffii  and  Personal  Statutes  under  S  <fc  6 

Vict.  c.  97. 

(B)  Computation  of  Time. 

(C)  How  THE  Statute  mat  be  barred. 
(a)  Promise  or  Achnowledgmmt. 

(6)  Part  Payment. 

(D)  Pleading  and  Evidence. 


(A)  When  available. 
(a)  In  general. 

The  Scotch  statute  of  1617,  c.  12,  respecting 
prescription  does  not  contaia  the  words  positive  and 
negative.  Whether  these  words  have  not  tended 
to  perplex  the  subject, — qacere.  The  Trustees  of 
Dundee  Harbour  v.  Bougall,  1  Macq.  H.L.  Gas. 
317. 

General  policy  of  statutes  of  prescription.  The 
old  English  Statutes  of  Limitation  barred  the  re- 
medy only,  not  the  right;  but  the  modern  ones  cut 
off  the  right  as  well  as  the  remedy.     Ibid. 

Public  corporations  are  not  less  liable  to  the 
operation  of  prescription  than  private  persons. 
Ibid. 

Immunity  or  exemption  may  be  prescribed  for  by 
dereliction  or  non-user  for  forty  years.     Ibid. 

Although  a  variance  is  introduced  in  the  judgment 
complained  of,  the  House  may  award  costs  to  the 
respondent  where  it  appears  that  the  variance  would 
have  been  granted  by  the  Court  below  if  applied  to 
for  the  purpose.     Ibid. 

(5)  In  Actions  and  Smts  relating  to  Real  Property 
undo-  3  <fe  4  Will.  4.  c.  27. 

The  7  Will.  4.  &  1  Vict.  c.  28.  is  not  con- 
fined to  cases  where  the  mortgagor  has  been  in  pos- 
session of  the  mortgaged  premises,  but  its  object  was 
to  protect  mortgagees  generally,  and  to  make  mort- 
gages an  available  security  wherever  they  are  valid 
in  their  inception,  and  the  mortgagee  having  received 
payment  of  his  interest  cannot  be  charged  with  any 
laches.  Doe  d.  Palmer  v.  £yre,  20  Law  J.  Eep. 
(N.S.)  Q.B.  431;  17  a.B.  Eep.  366. 

A,  in  1821,  became  entitled  to  the  possession  in 
fee  simple  of  real  property  of  which  he  had  never 
been  in  actual  possession,  but  which  had  been  occu- 
pied by  the  defendant  as  tenant  at  will  to  him  for 
more  than  twenty  years  before  action  brought.  In 
1823  A  mortgaged  the  property  to  B,  who  afterwards 
assigned  the  mortgage  to  the  lessor  of  the  plaintiff. 
A  had  paid  interest  upon  his  mortgage  within  twenty 
years  before  the  action  was  commenced,  but  had 
done  so  without  the  knowledge  of  the  defendant: — 
Held,  that  under  these  circumstances,  the  7  Will.  4. 
&  1  Vict.  c.  28.  applied,  and  that  the  lessor  of  the 
plaintiff  having  brought  his  action  within  twenty 
years  next  after  the  last  payment  of  interest  upon 
the  mortgage,  was  not  barred,  although  more  than 


twenty  years  had  elapsed  since  the  time  at  which 
the  right  to  bring  such  action  first  accrued.     Ibid. 

In  1822,  W,  a  lessee  for  years  of  certain  premises, 
(including  Greenacre)  mortgaged  them  for  the  resi- 
due of  the  terra  to  B  G.  In  1834,  the  mortgage  was 
paid  off  by  R  C,  who  took  an  assignment  of  the  legal 
interest  of  the  mortgagees,  and  at  the  same  time 
purchased  the  equity  of  redemption  of  W.  In  1 838, 
the  premises  were  sold  by  the  executors  of  R  C  to 
W  F.  In  1846,  the  same  premises  were  assigned 
by  the  executors  of  W  F  to  R  B,  one  of  the  lessors 
of  the  plaintiff,  and  in  the  same  year  they  were  mort- 
gaged by  R  B  to  A  W,  the  other  lessor  of  the  plain- 
tiff. In  1829,  the  defendant  took  a  lease  of  part  of 
the  premises  contiguous  to  Greenacre  of  W  for 
twenty-one  years.  Soon  afterwards  he  applied  for  a 
lease  of  Greenacre,  but  W  refused,  alleging  that  he 
had  granted  a  right  of  way  over  it  to  persons  to 
whom  he  had  sold  houses  in  an  adjoining  square ;  he  at 
the  same  time  told  him  that  if  he  took  possession  of  it 
it  must  be  at  his  own  risk,  but  that  if  he  did  he  would 
not  interfere.  The  defendant  then  took  possession 
of  it,  and  built  a  workshop  on  it.  In  1850,  the  lease 
of  the  demised  premises  having  expired,  the  defen- 
dant surrendered  them  to  the  plaintiffs,  but  refused 
to  give  up  Greenacre.  In  an  action  of  ejectment  to 
recover  Greenacre, — Held,  first,  that  it  could  not  be 
considered  as  forming  part  of  the  demised  premises 
in  respect  of  which  rent  was  paid,  and  that  as  there 
had  been  no  rent  paid  or  any  acknowledgment  given, 
the  statute  3  &  4  Will.  4.  c.  27.  o.  2.  would  be  a  bar 
as  against  W,  or  those  claiming  under  him  other 
than  a  mortgagee.  Secondly,  that  although  the 
mortgage  of  1 822  had  been  paid  off,  the  lessors  were 
"parties  claiming  under  a  mortgage,'"  within  the 
meaning  of  7  Will.  4  &  1  Vict.  c.  28,  and  therefore 
entitled  to  recover.  Doe  d.  Baddeley  v.  Massey,  20 
Law  J.  Rep.  (n.s.)  Q.B.  434;  17  Q.B.  Rep.  373. 

In  1824  B  was  let  into  possession  of  a  cottage 
under  an  agreement,  purporting  to  be  a  demise  by 
the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  P,  at  the  rent  of  Is.  6rf.  per  week,  B  to  quit 
on  one  month's  notice  being  given,  &c.  This  agree- 
ment was  signed  only  by  one  of  the  then  overseers. 
The  churchwardens  did  not  sign,  nor  was  there  any 
evidence  to  shew  that  they  had  assented  to  the 
agreement.  B  never  paid  any  rent  or  made  any 
acknowledgment.  B  afterwards  sold  the  premises 
to  the  defendant : — Held,  in  an  action  of  ejectment 
brought,  after  twenty  years,  by  the  churchwardens 
and  overseers  for  the  time  being  against  the  defen- 
dant, that  as  the  agreement  did  not  pass  an  interest, 
it  did  not  amount  to  a  lease  in  writing  within  the 
meaning  of  the  3  &  4  Will.  4.  c.  27.  s.  8,  and  that, 
consequently,  the  claim  of  the  lessor  of  the  plaintiff 
was  barred  by  twenty  years'  adverse  possession.  Doe 
d.  Lansdell  v.  Gower,  21  Law  J.  Eep.  (n.s.)  Q.B. 
57;  17  Q.B.  Rep.  589. 

Qucere — whether  extrinsic  evidence  would  be  ad- 
missible to  shew  that  the  agreement  was  executed 
by  the  overseer  on  behalf  of  the  whole  body  of 
churchwardens  and  overseers.     Ibid. 

Trespass  for  breaking  and  entering  the  plaintiff's 
closes  and  digging  minerals  therein.  Pleas,  first,  not 
possessed ;  and,  secondly,  =•  plea  justifying  the  tres- 
passes by  the  defendant  as  assignee  of  a  lease  of  the 
minerals,  and  of  the  right  to  work  them  for  ninety- 
nine  years  granted  by  the  owner  of  the  fee  in  1821. 
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Replication,  that  the  right  to  make  an  entry  did  not 
first  accrue  to  the  defendant  or  those  through  whom 
he  claimed  within  twenty  years  next  before  the  entry 
by  the  defendant,  and  that  the  defendant's  right  was, 
therefore,  barred  by  the  3  &  4  Will.  4.  c.  27.  Issue 
was  taken  on  this  replication.  It  appeared  that  in 
1821,  while  B  was  in  possession,  as  tenant  from  year 
to  year,  of  a  ferm,  including  the  close  in  question, 
the  owner  of  the  fee  by  indenture  demised  the  coal 
lying  beneath  the  farm  to  B  and  P  for  ninety-nine 
years,  with  liberty  to  work  the  same.  The  interest 
of  B  and  P  under  this  demise  became  vested  by 
various  mesne  assignments  in  the  defendant,  who  in 
1847  (during  the  term)  worked  the  coal.  Up  to  1847 
no  coal  had  ever  been  worked  under  the  demise : — 
Held,  first,  that  B  must  be  presumed  to  have  been 
in  possession  of  the  minerals,  as  well  as  of  the  sur- 
face, when  the  lease  for  ninety-nine  years  was  granted, 
which  thus  became  a  lease  in  possession  and  not  a 
mere  interesse  termini,  and  that  this  possession  of 
the  minerals  continued  and  passed  to  the  defendant 
without  any  actual  entry  under  the  lease  of  1821. 
Secondly,  that  the  possession  of  B  enured  for  the 
benefit  of  himself  and  P.  Thirdly,  that  the  second 
plea,  confessing  that  the  plaintiff  was  defactoin  pos- 
session when  the  trespasses  were  committed,  would 
be  satisfied  by  a  dispossession  of  the  lessees  within 
twenty  years  before  the  defendant  entered  to  commit 
the  trespasses  in  question;  and  that  the  defendant 
might  rely  on  the  right  of  entry  which  accrued  on 
such  dispossession,  and  not  upon  a  right  of  entry 
accruing  as  upon  a  grant  of  an  interesse  termini  in 
1821.  Keyse  v.  Powell,  22  Law  J.  Rep.  (m.b.)  Q.B. 
305;  2  E.  &  B.  132. 

The  plaintiff,  a  parish  pauper,  was  put  into  posses- 
sion of  a  cottage  by  parish  officers  at  Whitsuntide 
1818,  and  continued  in  possession  without  paying 
rent  until  April  1839,  when  the  parish  officers  took 
proceedings  to  obtain  possession,  and  turned  the 
plaintiff  and  his  family  out  of  the  cottage,  and  re- 
moved nearly  the  whole  of  his  goods.  On  the  same 
day  the  plaintiff  resumed  possession  and  continued 
in  possession  until  the  24th  of  July  1852,  when  the 
parish  officers  entered  the  cottage,  and  upon  the 
plaintiff's  refusal  to  deliver  it  up,  destroyed  it.  The 
plaintiff  thereupon  brought  an  action  of  trespass 
against  the  parish  officers,  and  upon  the  trial  the 
j  ury  found  that  neither  upon  the  plaintiff's  resuming 
possession  in  1839,  nor  afterwards,  did  he  become  a 
weekly  tenant  or  tenant  at  will  to  the  parish  officers : 
— Held,  that  there  was  an  actual  determination  of 
the  tenancy  in  April  1839;  and  that  when  the  plain- 
tiff afterwards  resumed  possession,  a  new  right  to 
make  an  entry  within  twenty  years  from  that  time, 
accrued  to  the  parish  ofiicers  under  the  3  &  4  Will.  4. 
c.  27,  in  exercise  of  which,  it  was  to  be  supposed, 
they  entered  in  1852,  and  therefore  that  the  action 
of  trespass  could  not  be  maintained.  Ecmdall  v. 
iSi<CDCTM,23Law  J.Rep.  (n.s.)Q,.B.68;  2 E.&B.641. 

A  claimant  in  ejectment  proved  that  his  grand- 
father being  seised  in  lee  of  a  farm,  devised  it  to  the 
claimant's  father,  as  tenant  in  tail,  and  died  in  1799, 
and  that  the  father  received  the  rents  and  profits  up 
to  the  year  1807,  and  died  in  1850  —Held,  that  the 
claimant's  father  having  been  barred  under  the  3  &  4 
Will.  4,  the  claimant  was  barred  also,  Austin  v. 
LlewelJyn,  23  Law  J.  Rep.  (n.s.)  Exch.  11 ;  9  Exch. 
Rep.  276. 


The  3  &  4  Will.  4.  c.  27.  a.  8.  does  not  apply  to 
the  mere  want  of  actual  possession  by  the  owner,  but 
to  cases  where  the  owner  has  been  out  of  possession, 
and  some  other  person  has  been  in  possession.  There- 
fore, where  in  1725  the  owner  in  fee  of  a  close,  with 
a  stratum  of  coal  and  other  minerals  under  it,  con- 
veyed the  surface  to  A  (under  whom  the  plaintiff 
claimed),  reserving  the  minerals  and  a  right  of  entry 
to  get  them  to  B  (under  whom  the  defendant  claimed), 
and  the  right  of  entry  had  not  been  exercised  for 
more  than  forty  years,  but  no  other  person  had 
worked  or  been  in  possession  of  the  mines, — it  was 
held,  that  the  title  of  the  grantees  of  the  mines  was 
not  barred  by  the  2  &  3  Will.  4.  c.  27.  s.  3.  Smith 
V.  Lloyd,  23  Law  J.  Rep.  (n.s.)  Exch.  194;  9  Exch. 
Rep.  562. 

A  mortgageideed  was  dated  the  27th  of  October 
1827,  but  not  executed  until  the  23rd  of  August 
1834,  and  it  contained  a  covenant  by  the  mortgagor 
admitting  the  title  to  be  in  the  mortgagee,  his  heirs 
and  assigns: — Held,  that  this  was  a  sufficient  ac- 
knowledgment of  title  under  the  3  &  4  Will.  4.  c.  27. 
8.  14.  to  enable  the  mortgagee  to  recover  within 
twenty  years  of  the  execution  of  the  deed.  Jayrxs 
V.  MugJies,  24  Law  J.  Rep.  (n.s.)  Exch.  llSj  10 
Exch.  Rep.  430. 

The  3  &  4  Will.  4.  c  27.  limiting  the  period 
within  which  an  action  may  be  hrought  **  to  recover 
any  land  or  rent,"  does  not  apply  to  an  action  on  a 
covenant  to  pay  a  rent  charged  upon  land.  Ma/n- 
nimg  v.  Phelps,  24  Law  J.  Rep.  (n.s.)  Exch.  62; 
10  Exch.  Rep.  59. 

Tenant  in  tail  in  1798  made  a  feoffment  of  the 
lands  entailed,  and  received  none  of  the  profits  of 
the  lands  up  to  his  death  in  1831  : — Held,  that  his 
issue  in  tail  was  entitled  to  his  writ  of  formedon 
within  twenty  years  of  the  death  of  the  tenant  in 
tail.  Cannon  v.  Rimington,  21  Law  J.  Rep.  (n.s.) 
C.P  137;  12  Com.  B.  Rep.  514. 

Report  of  the  Master  on  the  claim  of  the  com- 
mittee of  a  lunatic's  person,  in  a  matter  to  which  the 
heir-at-law  of  the  lunatic  is  not  a  party,  will  not  as 
against  the  heir  take  such  out  of  the  Statute  of  Limit- 
ations. Wi&inson  v.  WHMmson,  22  Law  J.  Rep. 
(n.s.)  Chanc.  155;  9  Hare,  204. 

A  testator  charged  by  will,  under  a  power,  the 
real  estate  of  his  son  with  S,000i.,  and  died  in  1835. 
Certain  judgment  creditors  of  the  son  filed  a  bill  in 
1840  to  charge  their  debts  on  his  real  estate.  In 
1845  the  executors  of  the  testator  carried  in  a  state 
of  facts  and  claim  under  the  decree  made  in  the  suit, 
to  which  they  were  not  partief,  for  the  5,000/.,  and 
interest  at  il.  per  cent.,  from  the  death  of  their  testa- 
tor : — Held,  that  the  proceedings  took  the  case  of 
the  executors  out  of  the  42nd  section  of  the  Statute 
of  Limitations,  but  that  they  were  only  entitled  to 
interest  for  six  years  prior  to  carrying  in  their  claim. 
Greenway  v.  Bromfield  and  Handley  v.  Wood,  22 
Law  J.  Rep.  (N.e.)  Chanc.  162;  9  Hare,  201. 

A  testator,  by  his  will,  gave  to  the  plaintiff  certain 
annuities,  and  devised  his  real  estates  to  trustees  upon 
trust  for  securing  the  same.  Some  of  the  annuities 
had  fallen  into  arrear  for  eighteen  years  and  up- 
wards:— Held,  that  the  term  being  a  subsisting  term, 
the  plaintiff  was  entitled  to  recover  the  entire  arrears. 
Cox  V,  Dolman,  22  Law  J.  Rep,  (n.s,)  Chanc.  427; 
2  De  Gex,  Jl.  &  G.  592, 

An  estate  directed  to  be  sold  is  converted  into  per- 
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sonalty,  and  the  mere  entry  and  enjoyment  of  the 
estate  by  the  person  entitled  to  the  proceeds  of  the 
tele  will  not  operate  to  discharge  the  trust  for  sale, 
and  restore  it  to  real  estate.  The  institution  of  a 
suit  without  proceeding  with  it  will  have  no  effect 
against  adverse  possession  for  twenty  years,  or  stop 
the  running  of  the  Statute  of  Limitations.  Adverse 
possession  must  be  continuous  in  one  person,  or 
assuming  his  possession  legal,  by  persons  claiming 
through  him.  If  the  Court  is  in  possession  of  an 
estate,  non-claim  for  twenty  years  will  not  be  a  bar 
to  the  rightful  owner.  The  costs  of  the  suit  were 
ordered  to  be  paid  by  the  parties  declared  entitled 
to  the  estate  in  moieties,  and  costs,  &c.  were  given 
to  the  heir  of  the  trustee,  but  the  costs  of  a  suit  insti- 
tuted and  not  prosecuted  by  the  trustee  were  refused, 
though  he  had  become  a  lunatic  during  its  progress. 
Dixon  V.  Oayfere  and  FluJcer  v.  Gordon,  23  Law  J. 
ilep.  (k.s.)  Chanc.  60;  17  Beav.  421'. 

Upon  an  information  iiled  on  the  31st  of  January 
1852  to  recover  certain  charity  estates  aliened  by 
the  rectors,  churchwardens,  and  four  of  the  principal 
inhabitants  of  two  parishes  by  a  deed  dated  the  3rd 
of  March  1790: — Held,  that  a  breach  of  trust  had 
been  committed.  That  the  rector,  the  church- 
wardens, or  the  poor  of  the  parish  could  not  indivi- 
dually have  instituted  any  suit  to  redress  the  wrong 
inflicted  upon  the  parishes.  That  the  Attorney 
General  is  not  a  "  person"  within  the  3  &  4  Will.  4. 
c.  27,  entitled  to  any  estate  or  interest  in  the  land 
or  rent  sought  to  be  recovered  by  him  ex  officio. 
That  the  right  of  the  Attorney  General  to  sue  is  by 
immemorial  custom,  whether  it  is  to  enforce  the  in- 
dividual rights  of  the  Crown  or  as  representing  the 
Crown  as  pa/rens  pcUrice,  and  the  words  of  the 
statute  do  not  impose  any  limitation  upon .  suits 
instituted  by  him  or  bar  his  right  to  proceed, 
whether  they  are  instituted  ex  officio  or  on  the  rela- 
tion of  others : — and  notwithstanding  the  lapse  of 
time,  a  decree  was  made  declaring  the  conveyance 
void  and  directing  it  to  be  delivered  up  to  be  can- 
Celled,  and  an  account  was  directed  of  the  rents  and 
profits  since  filing  the  information,  but  directing 
just  allowances,  but  no  .order  was  made  for  the 
allowance  of  permanent  improvements,  as  no  ac- 
count of  the  back  rents  and  profits  was  directed. 
Attorney  General  v.  Magdalen  College,  23  Law 
J.  Rep.  (U.S.)  Chanc.  844 ;  18  Beav.  223. 

Wliether  the  produce  of  real  estate  directed  to  be 
sold  is  a  "sum  charged  upon  or  payable  out  of 
land"  within  the  meaning  of  the  40th  section  of  the 
Statute  of  Limitations  (3  &  4  Will.  4.  c.  27.)— 
qiusre.  Pamsey  v.  Barnes,  20  Law  J.  Rep.  (n.b.) 
Chanc  393. 

3y  virttie  of  a  settlement  an  estate  stood  limited 
to  A  in  tail,  with  remainder  to  his  three  sisters  as 
tenants  in  tail,  with  cross  remainders  in  tail  between 
them.  A  sold  the  estate,  and  the  purchaser  had 
been  in  possession  more  than  twenty  years  since  the 
death  of  A,  but  no  conveyance  was  ever  executed. 
On  the  death  of  A  one  of  his  sisters,  who  was  a  mar- 
ried woman,  became  entitled  to  one-third,  another 
sister,  unmarried,  became  entitled  to  anothei;  third, 
but  she  lived  for  one  year  only,  and  her  share  then 
devolved  upon  the  married  sister,  A  died  three 
years  before  the  Statute  of  Limitations  (3  &  4  Will. 
4.  c.  27.)  was  passed : — Held,  that  the  21st  and 
22nd  sections  of  that  act  were  retrospective  ;  that 


the  married  sister  of  A,  as  to  her  own  share,  was  not 
barred  by  the  statute,  she  having  been  under  disa- 
bility and  her  tights  being  saved  by  the  16th  section; 
but  that  she  was  barred  as  to  the  share  which  de- 
volved upon  her  after  the  death  of  her  unmarried 
sister,  by  reason  that  the  statute  having  commenced 
running  against  a  tenant  in  tail,  it  would  continue  to 
riin  against  the  remainder-man,  although  he  might 
be  under  disabilitv.  Goodali  v.  Slcerratt,  24  Law  J. 
Rep.  (N.s.),ghanc.  323;  3  Drew.  216i 

Real  estate  was  settled  to  the  use  that  A  should 
take  an  annuity  of  4002.  during  the  lives  of  A  and  B, 
with  remainder  to  trustees  for  a  term  of  1,000  years 
to  secure  it,  with  remainder  to  the  use  of  B  for  life, 
with  remaindi-r  to  the  use  of  A  in  fee.  By  a  deed, 
dated  in  1828,  A  granted  an  annuity  of  45Z.  to  C, 
for  certain  uses,  and  charged  it  on  the  annuity  of 
400?.  and  the  settled  estate,  and  demised  the  settled 
estate  to  D,  as  trustee,  for  a  term  of  1,000  years, 
upon  trust  for  better  securing  it.  The  deed  con- 
tained the  usual  proviso  for  cesser.  The  last  pay- 
ment of  the  annuity  of  45i.  was  made  in  1833.  B 
died  in  1844.  In  a  foreclosure  suit,  instituted  by  a 
mortgagee  of  the  settled  estate,  a  reference  was  made 
to  the  Master  to  inquire  and  state  incumbrances,  and 
their  priorities.  C  claimed,  before  the  Master,  to  be 
entitled  to  the  arrears  and  future  payments  of  the 
annuity  of  iSl. : — Held,  that  C  was  not  barred  by 
the  Statute  of  Limitations,  and  was  entitled  to  such 
arrears  and  future  payments.  The  Ewrl  of  Mans- 
field v.  Ogle,  24  Law  J.  Rep.  (n.s.)  Chanc.  700. 

In  a  ease  unaffected  by  Lord  Tenterden's  Act, 
the  words  "  interest  on  this  note  paid  up  to  the  1 3th 
day  of  May,  1825,"  indorsed  upon  a  promissory 
note  in  the  handwriting  of  a  person  who  was  in  the 
habit  of  transacting  for  both  the  maker  and  payee 
of  the  note,  was  held  sufficient  to  take  the  note  out 
of  the  operation  of  the  statute.  Briggs  v.  Wilson, 
17  Beav.  330. ' 

The  maker  of  the  note  died  in  1829,  having 
charged  his  real  estate  with  payment  of  his  debts  ; 
the  payee  died  in  1851  ;  but,  after  the  death  of  the 
former,  an  arrangement  was  made  by  the  trustee  of 
his  will  with  the  payee,  that  interest  should  not  be 
payable  till  the  death  of  the  latter : — Held,  that  the 
remedy  was  not  barred.     Ibid, 

A  testator  died  in  1821,  having  devised  and  be- 
queathed his  real  and  personal  estate  to  trustee^ 
upon  certain  trusts.  In  1826  a  bill  was  filed  for  the 
execution  of  the  trusts,  as  to  the  personal  estate.  In 
1847  a  supplemental  bill  was  filed,  raising  questions 
on  the  will  as  to  the  real  estate  in  which  the  heir, 
who  was  then  unknown,  was  interested ;  and  in  1849 
another  sup'pleinental  bill  was  filed  to  bring  the 
heir,  who  was  then  ascertained,  before  the  Court : — 
Held,  that  the  heir  was  barred  by  lapse  of  time 
from  claiming  the  real  estate  adversely  to  the  trus- 
tees, but  that  he  was  not  barred  from  claiming  part 
of  the  real  estate,  as  being  in  the  events  that  had 
happened  undisposed  of,  and  held  by  the  trustees  in 
trust  for  him.  Svmmionsv.  Rudall,  1  Sim.  N.S.  115. 

A  renewable  leasehold  for  lives  was  vested  in  A 
in  trust  for  B  for  life,  with  remainder,  in  the  events 
that  happened,  to  C  and  his  heirs.  Afterwards,  on 
the  marriage  of  B,  a  settlement  was  made  (on  the 
construction  of  which  it  was  doubtful  whether  the 
leasehold  passed)  on  B  for  life,  remainder  to  the 
sons  of  that  marriage  in  tail,  under  which  D  would 
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be  entitled.  The  lease  being  still  subsisting  in  A,  B 
took  a  renewal  in  his  own  name,  without  noticing 
the  trust ;  and  after  the  death  of  B,  D  entered  and 
took  a  renewal  in  his  own  name,  and  the  property 
continued  to  be  enjoyed  by  him,  and  those  claiming 
under  him  for  a  time  much  beyond  the  period  of 
limitation,  and  more  than  twenty  years  before  the 
commencement  of  the  suit  by  those  claiming  under 
C.  D,  on  his  marriage,  assigned  the  leaseholds  to 
the  trustees  of  his  marriage  settlement,  and  they 
were  enjoyed  accordingly  until  the  filing  of  the  bill. 
The  transactions  relating  to  the  deed,  on  the  con- 
struction of  which  the  doubts  arose,  took  place 
sixty-two  years  before  the  filing  of  the  bill,  which 
was  not  filed  till  after  all  the  persons  who  could 
have  explained  these  transactions  were  dead.  There 
was  much  ground  for  believing  that  the  parties  had 
intended  the  deed  to  include  the  leaseholds: — Held, 
first,  that,  assuming  the  possession  of  D  and  those 
claiming  under  him  to  have  been  originally  wrong- 
ful, he  and  they  were  not  express  trustees  within  the 
2Sth  section  of  the  Statute  of  Limitations,  and  might 
set  up  the  statute  as  a  bar.  Secondly,  that  even  if 
there  had  been  an  express  trust,  those  claiming  under 
the  settlement  by  D  could,  as  purchasers,  set  up  the 
statute.     Peii-e  v.  Pelre,  1  Drew.  371. 

(c)  In  Actions  on  SpeciaUUa,  under  3  tfc  4 
Will.  4.  c.  42. 

An  action  of  debt  for  a  penalty  due  under  a  bye- 
law  made  by  virtue  of  a  charter,  is  "  an  action  of 
debt  grounded  upon  a  contract  without  specialty," 
and  is  barred  by  21  Jac.  1.  u.  16.  s.  3.  if  not  com- 
menced within  six  years  after  the  penalty  becomes 
due.  The  Company  of  Tobacco-pipe  Makers  v. 
Loder,  20  Law  J.  Rep.  (n.s.)  aB.  414;  16  Q,.B. 
Kep.  765. 

Where  the  plaintiffs  stated  in  the  declaration  that 
the  defendant  was  indebted  to  them  for  calls  on 
shares  by  virtue  of  the  Companies  Clauses  Consoli- 
dation Act  and  the  Hallway  Act,  the  defendants 
being  under  terms  to  plead  issuably,  pleaded  that 
the  action  was  upon  contracts  without  specialty,  and 
that  the  action  did  not  accrue  within  six  years : — 
Held,  that  this  case  was  an  issuable  plea,  and  not  a 
frivolous  one  on  account  of  which  the  plaintiffs  were 
entitled  to  sign  judgment.  Tke  Cork  and  Bandon 
Bail.  Co.  V.  Goode,  22  Law  J.  Eep.  (h.s.)  C.P.  147; 
13  Com.  B.  Rep.  827. 

The  abstract  accompanying  a  rule  to  plead  seve- 
ral matters  described  this  plea  as  the  Statute  of 
Limitations,  but  the  plea  was  held  not  to  be  objec- 
tionable on  that  account.     Ibid. 

An  action  against  a  shareholder  of  a  company  for 
calls,  in  which  the  company  declares  in  the  general 
form  given  in  the  26th  section  of  the  Companies 
Clauses  Consolidation  Act,  1846(  is  an  action  on  the 
statute ;  and  therefore  a  plea  alleging  that  the  action 
is  on  contracts  without  specialty,  and  that  the  causes 
of  action  accrued  within  six  years,  is  bad.  The  Cork 
and  Bandon  Rail.  Co,  v.  Goode,  22  Law  J.  Rep. 
(N.a.)  C.P.  198;  13  Com.  B.  Rep.  826. 

R  B  deposited  110/.  with  Messrs.  H  B  L,  C  F, 
E  L,  &  C  S  F,  bankers,  upon  a  deposit  note,  payable 
twenty  days  after  sight.  In  June  1833,  H  B  L 
died,  having,  by  his  will,  devised  his  real  and  per- 
sonal estate  to  trustees,  one  of  whom  was  his  son, 
H  L,  upon  trust  to  raise  money  to  pay  his  debts. 


&c.,  and  subject  thereto  upon  trust  for  H  L,  whom 
he  appointed  sole  executor.  H  L  was  admitted  a 
partner  in  the  bank.  In  1835  EL  died,  and  in 
1843  C  F  died.  C  S  F  and  H  L  continued  the 
business,  but  became  bankrupts  in  1847.  R  B, 
from  the  death  of  H  B  L,  received  interest  at  the 
bank  upon  his  deposit  note  until  the  bankruptcy, 
when  he  proved  his  debt  against  the  bankrupt's 
estate  ;  and  on  a  bill  filed  to  make  the  real  and 
personal  estate  of  H  B  L  liable  to  the  payment  of 
the  not, — Held,  that  the  interest  was  not  paid  by 
the  continuing  partners,  as  agents  of  H  B  L,  the 
testator  ;  that  no  agency  could  be  implied  ;  that  the 
interest  was  paid  on  account  of  the  firm  ;  that  all 
claim  against  the  real  and  personal  estate  was  barred 
by  the  Statute  of  Limitations  in  six  years ;  that  R  B 
had  accepted  the  surviving  partners  as  his  debtors, 
and  the  devise  made  by  H  B  L,  for  payment  of 
debts,  was  satisfied,  and  the  bill  was  dismissed,  with 
costs.  Brown  v.  Gordon,  11  Law  J.  Rep.  (n.s.) 
Chanc.  65 ;  16  Beav.  302. 

In  1842  an  order  to  tax  the  costs  of  solicitors,  in- 
curred in  a  lunacy,  was  made,  and  by  the  same 
order  an  inquiry  was  directed  whether  it  would  be 
fit  and  proper  to  raise  these  costs  by  sale  or  mort- 
gage of  the  lunatic's  real  estate.  In  1848  the  lunatic 
died,  but  these  costs  were  not  taxed  until  1853, 
under  an  order  obtained  in  1852 : — Held,  that  the 
solicitors  were  entitled  to  claim,  but  as  simple  con- 
tract creditors  only,  against  the  lunatic's  estate,  not- 
withstanding the  lapse  of  six  years  since  the  costs 
were  incurred.  Sudmom  v.  Ha/rt,  23  Law  J.  Rep. 
(n.s.)  Chanc.  908  ;  Kay,  607. 

{d)  Local  and  Personal  Acts,  vmder  5  ifc  6  Vict.  c.  97. 

The  Ramsgate  Harbour  Acts,  32  Geo.  3.  c.  Ixxiv. 
and  55  Geo.  3.  c.  Ixxxiv.  are  local  and  personal  acts, 
within  the  meaning  of  the  5  &  6  Vict.  c.  97,  which 
gives  a  period  of  two  years  for  the  bringing  of  actions 
for  anything  done  under  the  authority  of  such  acts. 
Sharp  V.  Shepherd,  and  Moore  v.  Shepherd,  24  Law 
J.  Rep.  (n.s.)  Exch.  28 ;  10  Exch.  Rep.  424. 

(B)  Computation  of  Time. 

The  plaintiflF  and  the  defendant  were  the  payee 
and  drawer  of  three  bills  of  exchange,  drawn  upon 
and  accepted  by  W  K,  who  at  the  time  was  indebted 
to  the  plaintiff  and  the  defendant,  and  also  to  a 
banking  company,  to  whom  the  bills  were  delivered 
as  a  security  for  the  debt  due  to,  them.  The  bills 
became  due  on  the  4th  of  May  1843,  and  in  1847 
the  bank  sued  the  plaintiff  upon  the  bills,  and  signed 
judgment  in  December  185U,  and  early  in  1851  the 
plaintiff  finally  settled  that  action  : — Held,  that  the 
Statute  of  Limitations  was  a  bar  to  the  plaintiff's 
recovering  in  an  action  subsequently  brought  against 
the  defendant  as  drawer  of  the  bills.  Webster  v. 
Kirk,  21  Law  J.  Rep.  (n.s.)  Q.B.  159;  17  Q,B. 
Rep.  944. 

An  attorney  or  solicitor  retained  in  a  suit  at  law 
or  in  equity  is  bound  to  carry  it  on  to  its  termina- 
tion, unless  he  gives  a  notice  that  he  shall  discon- 
tinue if  he  be  not  paid  or  supplied  with  the  necessary 
funds,  or  the  client  dies;  and  the  Statute  of  Limita- 
tions does  not  begin  to  run  agMnst  his  right  to  sue  for 
his  bill  of  costs  until  the  happening  of  one  of  those 
events.  Whitehead  v.  Lord,  21  Iiaw  J.  Rep.  (n.s.) 
Exch.  239;  7  Exch.  Rep.  691. 
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The  plaiiitiff  had,  prior  to  1840,  been  retained  by 
A  (whose  administratrix  the  defendant  was)  to  appear 
for  her  in  a  suit  in  equity  to  which  she  had  been 
made  defendant  by  bill  of  revivor.  lu  1840  the 
suit  was  heard,  and  a  supplemental  bill  ordei'ed  to  be 
filed  to  mnke  certain  next-of-kin  parties,  but  sudi 
bill  was  not  filed  nor  any  other  step  tak6n  in  the 
cause'prior  to  the  death  of  A,  which  took  place  in 
June  1851  :_Held,  that  the  Statute  of  Limitations 
did  not  begin  to  run  until  the  death  of  A.     Ibid. 

The  defendant,  in  1840,  gave  S,  for  value,  his  ac^ 
ceptance  in  blank,  on  a  6«.  stamp.  S,in  18S2,  and, 
as  the  jury  found,  not  within  a  reasonable  time,  filled 
in  his  own  name  as  drawer,  for  200/.  at  five  months. 
The  defendant,  being  sued  on  the  bill  by  an  innocent 
indorsee  for  value,  pleaded,  first,  that  he  did  not 
accept;  secondly,  the  Statute  of  Limitations; — 
Held,  that  the  plaintiff  was  entitled  to  the  verdict  on 
both  issues,  notwithstanding  the  finding  of  the  jury. 
Montague  v.  Perkins,  22  Law  J.  Eep.  (n.s.)  C.P. 
187. 

'  A  foreigner  has  the  time  limited  by  the  Statute  of 
Limitations,  21  Jac.  1.  c.  1 6,  to  bring  his  action  after 
first  coming  to  this  country — confirming  Strithorst 
T.  Grceme.  Therefore,  where  the  plaintiff  replied  to 
a  plea  of  the  Statute  of  Limitations,  that  he  was 
abroad  at  the  time  of  the  accruing  of  the  causes  of 
action,  and  afterwards  returned  to  this  country,  and 
within  six  years  after  his  return  brought  his  action, 
the  Court  refused  to  allow  the  defendant  to  rejoin 
(under  the  15  &  16  Vict.  c.  76.  e.  81),  in  addition  to 
a  traverse,  that  the  plaintiff  was  a  Frenchman,  born 
in  France  and  domiciled  there  when  the  action  ac- 
crued, and  that  the  right  of  action  accrued  more  than 
six  years  before  action  brought : — Held,  also,  per 
Jervis,  C.J.,  that  a  rejoinder  to  the  effect  that  the 
plaintiff  was  a  Frenchman  and  domiciled  in  France, 
where  the  causes  of  action  accrued,  and  that  he  re- 
covered against  the  defendant  in  France,  and  the 
causes  of  action  were  thereby,  by  the  law  of  France, 
extinguished,  and  that  the  defendant  has  been  domi- 
ciled in  England  for  more  than  six  years  since  the 
action  accrued,  was  bad  as  being  a  departure  from 
the  plea.  Lafond  v.  Raddock,  22  Law  J.  Eep. 
(N.S.)  C.P.  217;  13  Com.  B.  Rep.  813. 

The  fraudulent  concealment  of  the  cause  of  action 
by  the  party  liable  does  not  prevent  the  Statute  of 
Limitations  running,  from  the  accrual  of  the  right 
of  action.  The  Imperial  Gas  Co.  v.  the  London 
Gas  Co.,  23  Law  J.  Rep.  (n.s.)  Exch.  303. 

A  cause  of  action  on  simple  contract  accrued 
against  the  defendant  and  G  jointly,  while  both  were 
abroad.  G  having  died  abroad,  an  action  was  com- 
menced against  the  defendant  within  six  years  from 
G's  death,  but  more  than  six  years  from  the  defen- 
dant's return  to  this  country: — Held,  that  the  4 
Ann.  c.  16.  8.  19.  saved  the  action  from  being  barred 
by  the  Statute  of  Limitations,  21  Jac.  I.  c.  16. 
Townes  v.  Mead,  24  Law  J.  Rep.  (n.s.)  C.P.  89;  16 
Com.  B.  Eep.  123. 

Qucere — whether  the  application  of  the  21  Jac.  1. 
c.  16.  to  such  a  case  is  not  excluded  altogether  by 
the  4  Ann.  c.  16.  s.  19.    Ibid. 

The  law  of  prescription,  or  limitation,  is  a  law  re- 
lating to  procedure,  having  reference  only  to  the  lex 
fori.  Eackmaboze  v.  Mottkhwnd,  8  Moore  P.C.  4; 
5  Moore  Ind.  App.  234. 

Where  a  Court  entertains  a  cause  of  action  which 
Digest,  1850—1855. 


originated  In  n  foreign  country,  the  rule  is  to  adjudi- 
cate according  to  the  law  of  that  country,  yet  the 
Court  proceeds  according  to  the  prescription  Of  the 
country  in  wliich  it  exercises  jurisdiction.     Ibid. 

The  words  in  the  Statute  of  Limitations,  21  Jac. 
1.  c.  16.  8.  7,  "beyond  the  seas,"  are  synonymous, 
in  legal  import,  with  the  words  "  out  of  the  realm," 
or  "  out  of  the  land,"  or  "  out  of  the  territories,"  and 
are  not  to  be  construed  literally.     Ibid. 

Trover  for  200  chests  of  opium ;  both  parties  were 
Hindoos.  The  defendant  pleaded  in  bar  theEngliSh 
Statute  of  Limitations,  21  Jac.  1.  c.  16,  in  the  ordi- 
nary form.  Replication,  that  the  plaintiff  resided 
during  the  period  of  prescription  in  Malwa,  in  India, 
without  the  territories  of  the  government  of  the  East 
India  Company,  and  without  the  jurisdiction  of  the 
Supreme  Court  of  Bombay.  Rejoinder,  that  the 
defendant,  though  not  personally  resident  at  Bom- 
bay, carried  on  business  there  by  a  Mooneem  or 
Gomastah,  an  inhabitant  of  Bombay,  and  subject  to 
the  jurisdiction  of  the  Supreme  Court,  and  that  the 
goods,  were  the  property  of  defendant.  General  de- 
murrer to  rejoinder.  The  Supreme  Court  at  Bom- 
bay held,  first,  that  as  the  Statutes  of  Limitation, 
21  Jac.  1.  c.  16.  and  4  Ann.  e.  16,  applied  to  Bom- 
bay and  to  Hindoos,  the  fact  of  the  plaintiff  being 
resident  at  Malwa  was  not  "  beyond  the  seas,"  so  as 
to  bring  the  plaintiff  within  the  7th  section  of  the 
21  Jac.  I.e.  16;  and,  secondly,  that  the  carrying  on 
business  at  Bombay  amounted  to  a  constructive  in- 
habitancy at  Bombay,  so  aa  to  excludg  her  from  the 
benefit  of  the  exception  in  the  Statute.  Upon  ap- 
peal,— Held,  by  the  Judicial  Committee,  reversing 
the  judgment  of  the  Supreme  Court,  first,  that  the 
saving  words  of  the  statute,  21  Jac.  1.  c.  16  s.  7, 
"  beyond  the  seas,"  were  not  to  be  construed  literally, 
those  words  being  in  legal  import  and  effect  synony- 
mous with  the  words,  "  without  the  territories,"  and 
that  the  replication  disclosed  a  valid  answer  to  the 
defendant's  plea.  And  as  the  words  of  the  replica- 
tion, "  without  the  territories,"  were  equivalent  to 
the  words  "  beyond  the  seas,"  the  plaintiff  was 
within  the  express  provision  of  the  7th  section,  and 
that  the  plea,  setting  up  the  statute,  was  no  bar. 
Secondly,  that  the  rejoinder,  that  the  plaintiff  might 
sue  or  be  sued  during  the  time  by  reason  of  a  con- 
structive inhabitancy,  was  no  answer  in  law  to  the 
replication;  for  although  it  might  give  the  Court 
jurisdiction,  yet  it  did  liot  prevent  the  express  opera- 
tion of  the  7th  section  of  the  21  Jac.  1.  c.  16.  Ibid, 
(C)  How  THE  Statute  may  be  barbed. 
(a)  Promise  or  Achnowledgment. 
.  The  following  letter  was  written  by  the  defendant 
to  the  plaintiff,  in  respect  of  a  debt  more  than  six 
years  due : — "  I  am  much  surprised  at  receiving  a 
letter  from  H  K  this  morning  for  the  recovery  of 
your  debt.  I  must  candidly  tell  you  once  for  all  I 
never  shall  be  able  to  pay  you  in  cash,  but  you  may 
have  any  of  the  goods  we  have  at  the  Pantechnicon 
by  paying  the  expenses  incurred  thereon,  without 
which  they  cannot  be  taken  out,  as  before  agreed 
when  Mr.  F  was  in  town": — Held,  not  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations. 
Cavley  v.  Fv/rnell,  20  Law  J.  Eep.  (n.s.)  C.P.  197; 
12  Com.  B.  Eep.  291. 

T  owed  to  P  &  Co.  on  their  bankruptcy  275?.  aa 
surviving  partner  of  the  firm  of  T  &  Y,  and  6,5Sal. 
3M 
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as  partner  in  the  firm  of  T  &  J.  For  5,000?.  part 
of  this  latter  sum  he  had  given  a  mortgage  as  secu- 
rity. The  oiEcial  assignee  of  P  &  Co.  wrote  to  T 
demanding  payment  of  the  275?.  standing  in  the 
bankrupts'  books  against  the  firm  of  T  &  Y.  T,  in 
answer,  wrote  "  You  have  no  occasion  to  blame 
yourself  respecting  any  claim  on  me  for  the  estate 
of  P  &  Co.;  the  matter  has  been  arranged  at  the 
diiferent  interviews  and  meetings  ivith  the  assignees 
here,"  &c.  "It  was  arranged  that  I  should  pay 
450/.  on  the  20th  of  May,  4,501.  on  the  20th  of 
August,  450/.  on  the  20th  of  November,  and  450/. 
on  the  20th  of  February  next,  after  which  I  am  in 
hopes  that  I  shall  be  able  to  transfer  the  5,000/. 
mortgage  to  enable  me  to  clear  off"  the  whole  that 
may  be  standing  against  me."  It  was  admitted  that 
the  instalments  of  iSOl.  were  to  be  paid  in  respect 
of  the  debt  of  6,665/. : — Held,  that  the  letters  did 
not  contain  a  sufficient  acknowledgment  or  promise 
to  take  the  case  as  to  the  debt  of  275/,  out  of  the 
Statute  of  Limitations.  Smith  v.  Thome  (in  error), 
21  Law  J.  Rep.  (k.s.)  Q.B.  199;  18  Q.B.  Eep. 
134. 

W  J,  who  had  previously  lent  to  the  plaintiff 
200/.,  which  was  secured  by  the  promissory  note  of 
the  plaintiff  and  two  sureties,  bad  goods  from  the 
plaintiff 's  shop  to  the  value  of  ill.  The  plaintiff, 
on  remitting  to  W  J  10/.  for  interest  on  the  money 
borrowed,  sent  in  with  it  his  bill  for  1 71.  for  the  shop 
goods.  W  J  answered :  **  I  beg  to  acknowledge  the 
receipt  of  10/.  cash  and  the  bill  amounting  to  17/., 
both  of  which  sums  I  have  placed  to  your  credit. 
I  have  inclosed  your  bill;  receipt  it,  and  return  it 
me  by  post."  After  the  death  of  W  J,  and  more 
than  six  years  after  the  supplying  of  the  goods,  and 
after  one  of  the  sureties  had  paid  the  defendants  the 
amount  of  the  promissory  note,  the  plaintiff  sued 
the  defendants,  as  representatives  of  W  J,  to  recover 
the  17/.  The  defendants  relied  on  the  Statute  of 
Limitations : — Held,  that  the  letter  of  W  J  was  a 
sufficient  acknowledgment  to  take  the  case  out  of 
the  statute.  Evans  v.  Simon,  23  Law  J.  Rep.  (n.s.) 
Excb.  16;  9  Exch.  Rep.  282. 

An  acknowledgment  in  writing  given  by  an  infant 
of  a  debt  due  for  necessaries,  is  effective  for  the 
purpose  of  t.iking  the  debt  out  of  the  operation  of 
the  Statute  of  Limitations.  Williams,  or  Willins, 
V.  Smith,  24  Law  J.  Rep.  (n.s.)  Q.B.  62  ;  4  E.  & 
B.  180. 

A  testator  devised  his  real  estates  to  A  B  in  fee, 
charged  with  the  payment  of  his  debts.      A  B  in 

1811  contracted  with  C  D  to  sell  part  of  the  real 
estate,  the  purchase-money  to  be  paid  two  months 
after.  C  D  was  immediately  let  into  possession. 
The  purchase-money  was  not  paid.      In  January 

1812  A  B  was  declared  a  bankrupt.  In  October  in 
the  same  year,  C  D  contracted  to  sell  part  of  the 
same  real  estate  to  E  F,  who  was  let  into  possession, 
but  his  purchase-money  was  not  paid.  C  D  made 
his  will  in  1817,  by  which  he  devised  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  his  debts, 
and  then  upon  trust  for  his  children,  and  died  in 
1827.  The  trustees  refused  to  act,  and  the  widow 
of  C  D  and  her  children  filed  a  bill  for  the  appoint- 
ment of  trustees,  and  in  that  suit  J  S  and  W  R 
were  appointed  new  trustees.  In  1834  the  attorney 
fur  ,1  S  and  AV  R  gave  notice  to  the  assignees  of 
A  B  (J  T  and-J  C)  that  the  purchase-money  for  the 


property  comprised  in  the  contract  of  1811,  and  in- 
terest, or  rent  in  respect  of  the  land,  were  ready  to 
be  paid,  for  the  express  purpose  of  completing  the 
agreement.  In  1844,  the  money  not  having  been 
paid,  the  assignees  filed  a  bill  against  J  S  and  W  E, 
the  trustees  of  the  will  of  C  D,  and  against  the  par- 
ties beneficially  interested  thereunder,  and  against 
E  F  the  sub-purchaser  and  others,  praying  a  decla- 
ration that  the  plaintiffs  had  a  lien  on  the  estate  for 
the  unpaid  purchase-money : — Held,  that  the  notice 
from  the  attorney  of  J  S  and  W  R  was  an  acknow- 
ledgment in  writing  within  the  meaning  of  the  40th 
section  of  the  statute  3  &  4  AVill.  4.  c.  27;  that  a 
person  by  whom  "  the  money  is  payable,"  means,  in 
the  case  of  a  claim  by  equitable  lien,  the  person  en- 
titled to  the  land  on  which  the  charge  is  sought  to 
be  fixed,  and  that  this  acknowledgment  being  by 
devisees  in  trust  for  payment  of  debts  was  good  as 
against  the  cestui  que  trust  under  the  same  will. 
Toft  V.  Stephenson,  23  Law  J.  Eep.  (n.s.)  Chanc. 
129;  1  De  Gex,  M.  &  G.  28;  7  Hare,  1. 

There  being  no  proof  as  against  the  cestui  que 
trust  that  the  attorney  who  wrote  the  notice  was  in 
fact  the  agent  of  the  devisees  in  trust,  the  Court 
granted  an  inquiry.     Ibid. 

Upon  an  application  for  payment  of  iSOl.  due 
upon  two  bills  of  exchange  dated  the  2Sth  of  March 
1836,  upon  which  interest  had  been  paid  up  to  the 
2Sth  of  March  1841,  a  letter  was  written  by  the 
creditor  on  the  13th  of  January  1846,  stating,  "  I 
hope  to  be  in  H  very  soon,  when  I  trust  everything 
will   be  arranged   with   Mrs.   W  agreeable  to  her 

wishes": Held,   a  promise  to  pay,   which   would 

take  the  debt  out  of  the  Statute  of  Limitations,  and 
exceptions  to  the  Master's  report  allowing  the  debt 
were  overruled.  Edmonds  v.  Goater,  21  Law  J. 
Rep.  (N.s.)  Chanc.  290;  15  Beav.  415. 

Acknowledgment  of  a  testator's  debt  by  payment 
of  interest  by  an  executor  will  prevent  the  operation 
of  the  Statute  of  Limitations,  to  the  extent  of  the 
executor's  beneficial  interest  in  the  testator's  estate. 
Fordham  v.  Wallis,  22  Law  J.  Eep.  (us.)  Chanc. 
548;  10  Hare,  217. 

Acknowledgment  by  executor  of  his  testator's 
debt,  which  prevents  the  operation  of  the  Statute 
of  Limitations,  will  prevent  the  statute  being  plead- 
ed in  bar  by  residuary  legatees  amongst  whom 
the  residue  has  been  distributed  whilst  the  debt  was 
unpaid.     Ibid. 

Acknowledgment  by  executor,  in  his  character  of 
executor,  of  testator's  debt  will  not  affect  the  testa- 
tor's real  estate  (not  charged  with  payment  of  debts) 
of  which  the  executor  is  also  devisee  in  trust,  nor 
prevent  the  operation  of  the  Statute  of  Limitations 
in  regard  to  such  real  estate  and  the  interest  therein 
Of  the  cestui  que  trust.     Ibid. 

The  Court  will  not  marshal  the  assets  of  a  testator 
at  the  instance  of  a  creditor  whose  immediate  right 
against  the  real  estate  is  barred  by  the  Statute  of 
Limitations.     Ibid. 

A  B  owed  C  D  three  sums  on  three  several  pro- 
missory notes.  More  than  six  years  after  the  dates 
of  two  of  the  notes  C  D  applied  for  interest,  and 
A  B  paid  5/.  on  account  of  interest  generally.  A 
few  days  afterwards,  C  D,  without  the  knowledge  or 
concurrence  of  A  B,  made  a  memorandum  on  the 
third  note  of  the  payment  having  been  made  on 
account  of  interest  thereon : — Held,  that  this  pay- 
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ment  was  not  such  an  unequivocal  acknowledgn^ent 
of  the  third  debt  as  to  prevent  the  operation  of  the 
Statute  of  Limitations.  NasJi  v.  Hodgson,  23  Law 
J.  Rep.  (n.s.)  Chanc.  780;  Kay,  650. 

A  and  B  had  an  unsettled  account  together.  In 
1845  A  signed  the  following  memorandum — "It  is 
agreed  that  B  in  his  general  account  shall  give 
credit  to  A  for  174?.  for  bricks  delivered  in  1834." 
A  died  in  1847,  having,  by  his  will,  charged  his  debts 
on  his  real  estates,  and  a  suit  was  instituted  for  the 
administration  of  his  estate : — Held  (overruling  a 
decision  of  one  of  the  Vice'  Chancellors),  that  this 
was  not  such  an  acknowledgment,  within  section  1. 
of  Lord  Tenterden's  Act,  as  to  give  B  a  right  to  an 
account  against  A'a  estate  for  more  than  six  years 
before  A's  death.  Huglies  v.  Paramore,  24  Law  J. 
Rep.  (n.s.)  Caianc.  681. 

Where  an  indorsement  on  a  promissory  note  of 
payment  of  interest  made  by  the  authority  of  a  de- 
ceased holder,  appears  to  have  been  made  after  the 
Statute  of  Limitations  had  run,  it  is  not  evidence  to 
exclude  the  operation  of  the  statute.  Briggs  v. 
Wilson,  5  De  Gex,  M.  &  G.  12;  17  Beav.  330. 

Where  the  Statute  of  Limitations  had  run  against 
a  debt  due  from  the  testator  before  his  death,  and 
the  executor  wrote  thus  to  the  creditor: — "The 
legatees  object  to  my  paying  the  claim,  though  I 
tMnk  it  just;"  and  "I  not  only  do  not  dispute  the 
claim,  but  admit  it,  thinking  it  just,  but  am  com- 
pelled to  refuse  payment  without  an  order  of  the 
Court:", — Held,  that  the  debt  was  not  revived,  and 
that  the  real  estates  could  not  be  subjected  to  it  by 
any  act  of  the  devisees  in  trust,  though  they  were 
also  executors.     Ibid. 

Where  an  executor  does  not  set  up  the  Statute  of 
Limitations  on  a  creditor's  administration  summons, 
the  residuary  legatees  cannot  set  it  up  against  the 
plaintiff.     Ibid. 

Seciis  as  to  cestuis  que  trust  of  devised  estates  who 
would  have  been  necessary  defendants,  but  for  the 
Chancery  Amendment  Act.     Ibid. 

Evidence  of  verbal  admissions  in  1850  by  A,  since 
deceased,  that  he  owed  a  debt  of  2,300/.  to  B's 
estate,  the  interest  of  which  he  had  managed  to  dis- 
charge, and  was  discharging,  by  paying  two  annuities 
bequeathed  by  B's  will,  together  with  a  statement  in 
an  affidavit  made  by  B's  executor  in  1850,  which 
was  inserted  in  the  draft  affidavit  from  the  dictation 
of  A,  to  the  eifect  that  B's  executor  had  received 
in  August  1860  from  A,  a  half-year's  interest  on 
2,300/.,  and  had  paid  the  said  annuities  the  same 
half-year: — Held,  sufficient  to  take  the  debt  of 
2,300/.  out  of  the  Statute  of  Limitations.  Edvia/rds 
y.  Jones,  1  Kay  &  J.  534. 

To  prevent  the  right  to  have  an  account  from  being 
barred  by  the  Statute  of  Limitations,  it  is  not  neces- 
sary to  have  an  acknowledgment  that  a  debt  is 
actually  due,  but  it  is  sufficient  that  there  should  be 
an  acknowledgment  that  the  account  is  pending,  and 
a  promise  to  pay  the  balance  if  it  shall  be  found 
to  be  against  the  accounting  party.  Prcmee  v. 
Sympson,  Kay,  678. 

A  having  a  claim  for  an  account  against  B  and  C, 
in  respect  of  a  former  partnership  between  them, 
wrote  to  B  :  "  C,  before  he  goes  ought  to  settle  the 
Bridgewater  and  Minehead  account,  because  if  he  is 
under  any  idea  that  there  is  a  balance  due  to  him  he 
is  grossly  mistaken,  as  such  balance  is  due  to  yours 


ever  A."  B  answered,  "My  dear  A. — Bridgewater 
and  Minehead:  I  have  had  a  long  talk  with  my 
partner  about  this  matter  ;  he  says,  and  insists,  that 
there  is  a  large  balance  coming  to  him,  but  I  have 
put  the  matter  right  with  him,  and  you  and  I  must 
go  into  it  and  settle  the  account.  It  is  necessary 
that  we  should  sit  down  to  this  matter  and  put  it  on 
the  square": — Held,  that  this  was  sufficient  acknow- 
ledgment of  the  right  to  an  account,  and  promise  to 
pay  anything  that  might  be  due,  to  save  the  right  to 
sue  for  an  account  in  equity  from  being  barred  by 
the  statute.     Ibid. 

A  gave  to  B  a  promissory  note,  dated  October 
1834,  for  837Z.  Is.  6d.,  payable  on  demand.  In 
December  1834  demand  was  made,  and  A  then 
promised  to  pay  interest,  and  signed  an  unstamped 
memorandum,  dated  the  2nd  of  December  1834,  as 
follows : — "  I  promise  to  pay  to  B  837/.,  with  it. 
per  cent,  interest  thereon.  A."  Neither  principal  nor 
interest  was  paid  ;  but  in  January  1848,  A  wrote  to 
B  a  letter  referring  to  a  promissory  note  for  a  debt 
which  he  acknowledged  and  promised  thereby  to  pay : 
— Held,  that  the  memorandum  of  December  1834, 
and  a  letter  accompanying  it,  shewed  that  interest 
was  running,  and  that  though  in  form  a  promissory 
note,  and  unstamped,  it  could  be  looked  at  to  see 
to  what  debt  this  interest  was  to  be  referred ;  and 
that  as  no  other  debt  was  proved  to  exist,  the  837?. 
there  mentioned  was  to  be  assumed  to  be  part  of  the 
837?.  Is.  6d.  secured  by  the  former  promissory  note. 
Spickernell  v.  Hoiham,  Kay,  669. 

Held,  also,  that  in  the  absence  of  proof  of  the 
existence  of  any  other  promissory  note,  to  which  it 
could  relate,  the  letter  of  1848  must  be  taken  to 
refer  to  the  promissory  note  of  October  1834,  and 
thus  to  take  it  out  of  the  Statute  of  Limitations. 
Ibid. 

By  a  marriage  settlement,  dated  in  1828,  A 
covenanted  to  transfer  a  sum  of  stock  belonging  to 
him  to  trustees,  upon  trust  to  pay  the  dividends  to 
himself  for  life,  and  then  upon  trusts  for  the  benefit 
of  the  intended  wife  and  the  issue  of  the  meirriage. 
The  stock  was  not  transferred : — Held,  that  A  was 
not  a  trustee  of  it  within  the  exception  of  the  Statute 
of  Limitations,  but  that  it  was  a  debt  from  him;  and 
that,  notwithstanding  his  life  interest,  time  began  to 
run  against  this  debt  from  the  execution  of  the 
settlement.     Ibid. 

In  1825  A  borrowed  from  the  executors  in  trust 
of  a  will,  a  fund  which  was  thereby  bequeathed  to 
them  in  trust  for  himself  for  life,  and  then  for  other 
persons,  and  gave  to  them  a  promissory  note  for  the 
repayment  of  this  sum  to  them  as  "executors  in 
trust,  with  lawful  interest"; — Held, that  A  borrowed 
the  fund  and  promised  to  repay  it  as  trust  money,  and 
therefore  that  lapse  of  time  was  no  bar  to  the  claim 
against  him  for  payment.    Ibid. 

(i)  Part  Payment. 

In  1832  A  employed  B  and  C,  then  in  partner- 
ship as  attornies,  to  lay  out  SCO/,  on  mortgage.  It 
was  invested  accordingly  on  a  mortgage  to  D.  D  sub- 
sequently sold  the  property,  subject  to  the  mortgage, 
and  the  purchaser  shortly  afterwards  paid  the  SOO/. 
to  C,  who,  however  did  not  inform  either  B,  hig 
partner,  or  A  of  such  receipt,  and  again  lent  the 
purchaser  300/.,  and  continued  to  receive  the  interest 
thereon.    The  partnership  was  dissolved  in  1838 ; 


452 


LIMITATIONS,  STATUTE  OF;  (C)  How  babeed. 


but  both  before  and  after  the  dissolution,  and  after 
the  death  of  A,  which  took  place  in  1840,  interest 
was  paid  as  upon  a  mortgage  of  BOOL  to  A  and  his 
representatives  up  to  1848  by  C.  In  1846  the  SOOl. 
was  paid  to  C,  and  the  mortgage  deed  was  given  up 
by  C,  but  no  re-conveyance  was  ever  executed. 
Neither  A  nor  his  representatives  had  any  knowledge 
of  these  facts  until  1848.  Entries  had  been  made 
by  C  in  the  partnership  books  of  the  receipts  and 
payments,  but  B  had  no  knowledge  of  the  transac- 
tion subsequent  to  the  original  advance  of  the  5001.: 

Held,  in  an  action  by  the  executors  of  A  against 

B  and  C,  that  the  Statute  of  Limitations  was  a  bar 
to  the  action.  And,  setnble,  that  B  was  not  liable 
for  these  acts  of  C,  as  they  were  notrwithin  the  scope 
of  his  partnership  authority.  Sims  v.  SrvUon,  20 
Law  J.  Rep.  (n.s.)  Exch.  41;  5  Exch.  Rep.  802. 

A  parol  admission  made  by  a  party  that  he  has 
within  six  years  paid  part  of  the  principal  or  interest 
of  a  debt  accrued  more  than  six  years  ago,  is  suf- 
ficient to  take  the  case  out  of  the  Statute  of  Limita- 
tons ;  overruling  Willis  v.  Newham.  Cleave  v. 
Jones  (in  error),  20  Law  J.  Rep.  (n.s.)  Exch.  238 ; 
6  Exch.  Rep.  573. 

Assumpsit.  First  count  on  a  promissory  note  of 
the  defendant  for  iOOl.,  dated  the  7th  of  December 
1845  ;  second  count  on  a  similar  note,  dated  20th 
of  January  1846,  both  payable  on  demand  to  J. 
Clark  the  testator  ;  third  count,  money  lent ;  fourth 
count,  account  stated.  Pleas  to  the  first  and  second 
counts,  first,  payment ;  second,  that  after  the  mak- 
ing of  the  notes,  and  before  demand  of  the  principal 
or  interest,  and  before  any  breach  of  the  promises, 
J.  Clark  exonerated  and  discharged  the  defendant 
from  payment  of  the  notes ;  third,  that  after  making 
the  notes  it  was  agreed  between  J.  Clark  and  the 
defendant  that  the  latter  should  purchase  with  his 
own  money  a  piece  of  paper  marked  with  a  10s. 
receipt  stamp,  and  should  fill  up  and  write  on  it 
thus:— "Hull,  Feb.  16,  1846.— Received  of  R. 
Dawber  (the  defendant)  the  sum  of  1,080Z.,  being 
the  principal  and  interest  on  two  notes,  dated  De- 
cember 1845  and  January  184'6,  in  full  of  all 
demands;"  that  the  defendant  should  suffer  J. 
Clark  to  sign  his  name,  and  that  such  purchase  of 
the  paper  and  such  writing  out  and  filling  up,  and 
permitting  J.  Clark  to  sign  it,  should  be  accepted  by 
J.  Clark  in  full  satisfaction  and  discharge  of  the  said 
causes  of  action.  Fourth  plea,  to  the  third  and 
fourth  counts,  non  assumpsit ;  fifth,  to  the  same,  pay- 
ment ;  sixth,  to  the  same,  the  Statute  of  Limitations ; 
seventh,  to  the  same,  a  plea  similar  to  the  third  plea. 
In  1835  J.  Clark  agreed  to  lend  the  defendant 
1,000^.  on  receiving  two  promissory  notes  of  6001. 
each.  The  notes  were  given,  and  the  interest  there- 
upon regularly  paid  by  the  defendant  to  J.  Clark, 
who  on  receiving  it  was  in  the  habit  of  indorsing  a 
memorandum  on  the  back  of  the  notes.  The  backs 
of  the  notes  being  at  length  entirely  covered,  J. 
Clark  proposed  that  the  notes  should  be  cancelled 
and  others  substituted,  which  was  accordingly  done 
and  the  notes  in  question  given  by  the  defendant. 
In  February  1846  J.  Clark,  expressing  a  wish  to 
make  the  defendant  a  present  of  the  1,0001.,  di- 
rected him  to  buy  a  lOs.  stamp  and  draw  out  a 
receipt  for  1,000/.,  and  80/.  for  interest,  which  having 
been  done  and  the  receipt  having  been  signed  by 
Clark,  no  further  interest  was  paid.     J.  Clark  sub- 


sequently died,  having  previously  bequeathed  the 
notes  in  question  to  his  executors,  with  certain 
directions  as  to  the  investment  of  the  proceeds : — 
Held,  that  the  giving  of  the  receipt  was  not  a  part 
payment  or  acknowledgment  of  the  debt,  so  as  to  take 
the  case  out  of  the  Statute  of  Limitations ;  and  that 
the  renewal  of  the  two  notes  in  January  1846  could 
not  be  considered  as  a  promise  so  as  to  render  the 
defendant  liable  by  a  new  promise  to  pay  the  original 
notes.  Foster  v.  Dawber,  20  Law  J.  Rep.  (n.s.) 
Exch.  385  ;  6  Exch.  Rep.  839. 

A  declaration  against  husband  and  wife  stated 
that  the  wife  dum  sola,  together  with  J  A,  made 
their  joint  and  several  promissory  note  payable  to 
the  plamtifF,  and  the  wife  dum  sola  promised  to  pay 
the  same  to  the  plaintiff.  The  declaration  was 
(after  issue)  amended  by  adding,  that  the  husband 
after  the  marriage,  in  consideration  of  the  premises, 
promised  to  pay  the  plaintiff  the  said  note.  The 
defendants  pleaded  the  Statute  of  Limitations.  The 
evidence  was,  that  the  note  was  made  in  1837,  and 
that  interest  was  paid  on  it  regularly  until  1843, 
when  the  defendants  married.  On  the  10th  of 
August  1844,  a  year's  interest  was  paid  by  the  female 
defendant,  but  without  her  husband's  privity.  The 
action  was  commenced  on  the  2nd  of  August  1850  : 

Held,  that,  under  these  circumstances,  no  promise 

was  proved  within  six  years,  as  none  could  have 
been  made  by  the  wife  dmn  sola  within  that  period, 
and  as  the  payment  made  by  the  wife  within  six 
years  was  without  her  husband's  privity,  no  promise 
by  him  could  be  inferred.  Neve  v.  HoUand,  21 
Law  J.  Rep.  (n.s.)  Q.B.  289. 

Semite — that  the  declaration  as  amended  was  bad 
in  arrest  of  judgment.     Ibid. 

One  of  three  makers  of  a  joint  and  several  pro- 
missory note  having  become  insolvent,  the  name  of 
the  plaintiff  as  holder  was  duly  inserted  in  his  sche^ 
dule,  and  a  dividend  was  subsequently  paid  to  him 
by  the  assignee  of  the  insolvent  in  respect  of  the 

note: Held,  that  this  was  not  a  part  payment  to 

take  the  case  out  of  the  Statute  of  Limitations  as 
against  the  other  makers.  Davies  v.  Edwards,  21 
Law  J.  Rep.  (s.s.)  Exch.  4;  7  Exch.  Rep.  22. 

Payment  of  interest  on  a  promissory  note  payable 
on  demand,  is  a  sufficient  acknowledgment  to  bar  the 
Statute  of  Limitations,  although  no  previous  demand 
has  been  made.  Bradfield,  or  Bamfield,  v.  Tupper, 
21  Law  J.  Rep.  (h.s.)  Exch.  6;  7  Exch.  Rep.  27. 

In  an  action  by  the  executor  of  the  payee  of  a 
promissory  note  against  the  maker,  where  the  plain- 
tiff, in  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  produced  a  book  in  which  he  had  made 
memorandums  by  the  direction  of  the  testatrix,  of 
payments  of  interest  by  the  defendant  to  the  testa- 
trix within  six  years,  the  evidence  was  held  admissible, 
and  not  excluded  by  the  9  Geo.  4.  c.  14.  a.  3. 
Bradley  v.  James,  22  Law  J.  Rep.  (n.s.)  C.P.  193; 
13  Com.  B.  Rep.  822. 

F,  a  mortgagor,  assigned  the  equity  of  redemption 
by  a  deed,  which  contained  a  recital  that  all  the  in- 
terest had  been  paid  upon  the  mortgage  up  to  a 
period  within  twenty  years  of  the  commencement  of 
the  action,  and  a  covenant  by  the  assignee  to  pay  the 
principal  and  future  interest  to  the  mortgagee,  and 
to  indemnify  the  mortgagor  in  case  of  default.  The 
mortgagee  was  no  party  to  the  deed,  but  continued 
to  receive  the  interest  upon  the  mortgage  flrom  the 
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assignee  of  the  equity  of  redemption : — Held,  in  an 
action  by  the  mortgagee  against  the  mortgagor  on 
the  covenant,  that  the  recital  in  the  deed  was  evi- 
dence of  an  aclcnowledgment  by  part  payment  of 
interest  within  twenty  years.  Forsyth,  v.  Briatowe, 
22  Law  J.  Rep.  (n.s.)  Exch.  2S5;  8  Exch.  Eep. 
716. 

Held,  also,  that  payment  of  the  intere&t  by  the 
assignee  of  the  equity  of  redemption  was  a  sufficient 
acknowjj^dgment  to  talse  the  case  out  of  the  statute 
as  against  the  mortgagor.     Ibid. 

Qoffire— ^whether  the  recital  in  the  deed  was  an 
acknowledgment  in  writing  of  the  debt  being  due  to 
take  the  case  out  of  the  statute,  it  not  being  made 
to  the  person  entitled  thereto.     Ibid. 

Where  a  bill  of  exchange  is  delivered  by  a  debtor 
to  his  creditor  in  payment  on  account  of  a  larger 
sum  then  due,  under  such  circumstances  as  to  raise 
the  implication  of  a  promise  to  pay  the  remainder, 
it  amounts  to  a  payment  within  the  meaning  of  the 
exception  in  the  9  Geo.  4,  i;,  14.  s.  1,  and  answers 
the  Statute  of  Limitations  as  from  the  time  of  such 
delivery,  whether  the  bill  be  subsequently  honoured 
or  not.  Twmey  v.  Dodwell,  23  Law  J.  Eep.  (n.s.) 
Q.B.  137;  3  E.  &  B.  136. 

In  January  1833  A  gave  B,  then  a  feme  sole,  his 
note  for  246t  B,  after  having  received  part  of  the 
amount,  died  in  1834,  leaving  her  husband,  the 
plaintiff,  surviving  and  one  child.  The  plaintiff  did 
not  then  take  out  letters  of  administration,  but 
arranged  with  A  that  the  interest  on  the  note  should 
go  towards  the  maintenance  of  B's  child,  then  under 
the  care  of  A.  In  September  1839  A  and  the 
plaintiff  settled  their  accounts,  and  A  indorsed  on 
the  note  a  memorandum  that  all  the  interest  was 
paid  up  to  that  date,  but  no  money  passed.  In  1 848 
the  child  died.  In  1853  the  plaintiff  took  out  letters 
of  administration,  and  brought  an  action,  as  adminis- 
trator, against  A  to  recover  the  amount  of  the  note, 
alleging  a  promise  by  A  to  himself  as  administrator 
after  the  death  of  B: — Held,  per  Alderson,  B., 
Piatt,  B.  and  Martin,  B.  (duhitante  Parlce,  B.J 
that  there  was  a  payment  of  interest  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations,  the 
maintenance  of  the  child  being  treated  by  the  parties 
as  a  money  payment  equivalent  to  the  interest. 
Bodger  v.  Arch,  24  Law  J.  Rep.  (n.s.)  Exch.  19; 
10  Exch.  Rep.  333. 

(D)  Pleading  and  Evidence. 

[See  Stat.  IS  &  16  Vict.  c.  76.  0.  12.] 

Upon  a  replication  to  a  plea  of  the  Statute  of 
Limitations,  stating  that  the  cause  of  action  did 
accrue  within  six  years  next  before  the  commence- 
ment of  the  suit,  in  order  to  prove  that  issue  for  the 
plaintiff  where  the  writ .  actually  served  has  been 
issued  subsequently  to  the  expiration  of  the  six 
years,  it  must  be  shewn  that  the  writ  served  had 
upon  it  at  the  time  of  service  the  indorsement  re- 
quired by  the  2  Will.  4.  c.  39.  s.  10 — confirming 
Medlicott  v.  Hv/nler.  PritcJiard  v.  Bagsliawe,  20 
Law  J.  Rep.  (n.s.)  C.P.  161;  11  Com.  B.  Eep.  459; 
2  L.  M.  &  P.  P.C.  323. 

The  above  requirement  is  not  satined  by  the  mere 
production  of  the  writ  at  the  trial,  containing  the 
proper  indorsement.    Ibid. 


Not  is  the  ipU  oontaining  an  entry  of  the  several 
writs,  and  stating  with  reference  to  the  writ  served 
that  '*  such  writ  contains  the  indorsement,"  evidence 
that  it  contained  the  indorsement  when  it  was  served. 
Wallier  v.  OolUch  explained.    Ibid. 

Quwre — whether,  in  the  same  case,  the  indorse- 
ments on  the  several  writs  are  required  by  section 
10.  of  the  2  Will.  4.  c.  39.  to  be  made  by  the  party 
or  his  attorney,  and  whether  they  must  be  proved  to 
have  been  so  made  in  order  to  save  the  Statute  of 
Limitations.     Ibid. 

Debt.  Plea,  set-off  alleging  that  the  amount  due 
from  the  plaintiff  to  the  defendant  equalled  the 
plaintiff's  claim.  Replication,  as  to  the  plea,  so  far 
as  it  related  to  49/.  16s.  lOd.  parcel,  &c.,  the  Statute 
of  Limitations,  concluding  with  a  verification,  and 
as  to  the  residue  that  the  plaintiff  was  not  nor  is 
indebted  modo  et  formd : — Held,  on  special  demur- 
rer, that  the  replication  was  bad.  Mead  v.  Bashford, 
20  Law  J.  Eep.  (n.s.)  Exch.  190. 

The  proper  replication  in  such  case  would  be, 
that  pan  of  the  set-off  was  barred  by  the  Statute  of 
Limitations,  and  that  the  plaintiff  was  not  indebted 
to  the  defendant  in  any  sum  which  (with  the  part 
so  barred)  equalled  the  amount  of  his  demand. 
Ibid. 

A  bill  was  filed  against  a  lunatic  and  his  com- 
mittee, in  respect  of  a  pecuniary  claim  against  the 
lunatic,  and  the  answer  was  filed  in  June  1848.  The 
lunatic  died  in  June  1849,  and  a  bill  of  revivor  and 
supplement  was  filed  against  his  administrator  in 
September  1849,  whose  answer  was  filed  in  Decem- 
ber 1849,  in  which  the  benefit  of  the  Statute  of 
Limitations  was  claimed.  In  March  1849,  while 
witnesses  were  in  the  course  of  being  examined,  a 
motion  was  made  that  a  supplemental  answer  might 
be  put  in  to  the  original  bill,  claiming  the  benefit  of 
the  Statute  of  Limitations.  The  motion  was  re- 
fused. Percitial  v.  Carney,  20  Law  J.  Rep.  (n.s.) 
Chanc.  42. 

Whether  the  benefit  of  the  Statute  of  Limitations 
might  be  claimed  at  the  hearing  of  the  causes  under 
the  above  circumstances — qumre.     Ibid. 

A  testator  devised  and  bequeathed  his  personal 
estate  and  a  portion  of  his  real  estate  to  his  executor, 
the  plaintiff,  subject  to  debts.  The  other  portion  of 
his  estate  he  gave  to  the  defendant,  charged  with  a 
specific  debt.  The  executor  sold  the  estate  devised 
to  himself  and  paid  debts;  but  other  debts  remaining 
due,  the  rest  of  the  real  estate  was  ordered  to  be  sold 
under  the  statute  3  &  4  Will.  4.  c.  104.  The  exe- 
cutor claimed,  as  agamst  the  proceeds  of  this  estate, 
a  debt  due  to  himself,  which  was  barred  by  the 
Statute  of  Limitations: — Held,  that  the  devisee 
might  set  up  the  statute,  and  the  plaintiff's  claim 
could  not  be  sustained.  Bring  1,  Greetham,  23 
Law  J.  Rep.  (n.s.)  Chanc.  156. 

Where  a  defendant  is  out  of  the  jurisdiction,  and 
the  bill  prays  process  against  him  when  he  shall 
come  within  it,  the  operation  of  the  Statute  of 
Limitations  is  suspended,  though  he  has  neither  been 
served  nor  appeared  in  the  suit.  Mill  v.  Zord 
Bexley,  20  Beav.  127. 
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LOTTERY. 

A  company,  consisting  of  a  large  namber  of  per- 
sons subscribing  small  sums,  was  formed  for  the 
purpose  of  buying  land,  erecting  dwellings  thereon, 
and  allotting  the  same  to  the  subscribers.  The 
allotment  depended  upon  the  result  of  a  ballot. 
In  connexion  with  this  company  there  was  established 
a  bank  for  receiving  the  deposits  of  small  capitalists 
and  working  men,  upon  the  security  of  the  property 
of  the  company;  and  as  part  of  the  same  concern, 
a  bank  in  which  the  subscribers  of  the  company 
might  place  their  savings  for  purchasing  their  land 
from  the  company.  The  Judge,  in  an  action  of 
libel,  having  directed  the  jury  that  the  whole  of  this 
scheme  was  illegal,  on  the  groimds  of  its  being  con- 
trary to  the  Lottery  Acts  and  also  to  the  Bank  Act, 
Held,  that  the  scheme  being  illegal,  as  being  con- 
trary to  the  Bank  Act,  there  was  no  misdirection. 
O'Connor  v.  Bradshawe,  20  Law  J.  Rep.  (n.s.) 
Exch.  26;  5  Exch.  Rep.  882. 

Qacei'e — whether  it  was  contrary  to  the  Lottery 
Acts.     Ibid. 

To  a  declaration  in  covenant  the  defendant  pleaded 
that,  before  the  making  of  the  covenant,  it  was  un- 
lawfully agreed  between  the  plaintiff  and  the  defen- 
dant that  the  defendant  should  sell  and  the  plaintiff 
purchase  certain  lands  for  a  certain  sum  of  money, 
to  the  intent  and  in  order  and  for  the  purpose,  as 
the  plaintiff  at  the  time  of  making  the  agreement 
well  knew,  that  the  lands  should  be  sold  by  lottery 
contrary  to  the  statute;  that  afterwards,  in  pursuance 
of  the  said  illegal  agreement,  the  said  lands  were 
conveyed  to  the  defendant,  and  a  part  of  the  pur- 
chase-money for  the  same  being  unpaid,  the  defen- 
dant to  secure  the  payment  thereof  made  the  cove- 
nant declared  on.  A  verdict  being  found  for  the 
defendant  on  the  issue  on  this  plea,  the  plaintiff 
obtained  judgment  non  oistante  veredicto: — Held, 
in  error,  reversing  the  judgment  below,  that  the  plea 
was  good,  that  atter  verdict  it  ought  to  be  taken  to 
mean  that  the  covenant  was  given  in  pursuance  of 
the  illegal  agreement,  and,  even  if  not  so  under- 
stood, that  the  covenant  could  not  be  enforced,  since 
it  was  given  as  a  security  for  the  payment  of  money 
due  under  an  illegal  contract.  Bridges  v.  Fisher 
(in  error),  23  Law  J.  Rep.  (n.s.)  Q.B.  276;  3  E.  & 
B.  642 :  in  the  court  below,  FisJier  v.  Bridges,  22 
Law  J.  Rep.  (n.s.)  Q.B.  270;  2  E,  &  B.  118. 
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[See  Babos  and  Feme — Moktoage — Partners 
-Practiob — Witness.  ] 

(A)  Co> TRACTS  and  Contetanoes. 

(B)  Property  of. 

(C)  Allowance  got  op  Estate  of. 

(D)  Maistenance. 

( a )  Application  of  Property  for. 
(6)  Justices''  Orders  for  Maintenance  a/iid 
Settlement. 

(1)  Under  8  <fc  9  Vict.  c.  126. 

(2)  Costs  and  Expenses. 

(3)  Prior  Order  unappealed  against. 

(4)  Appeal  against. 

(E)  Committee. 


ctjstodt  and  contboul. 

Commission. 

(a)  Leave  to  attend  Execution  of. 

ib)  Superseding. 

(c)  Co8(s  of. 
(H)  Practice. 
( I )  County  Asylum. 


(A)  Contracts  and  Contbtanoes. 

A  contract  having  been  made  between  the  plain- 
tiff, who  was  insane,  and  the  defendant,  which  it  was 
sought  to  set  aside, — Held,  upon  an  issue  as  to  whether 
the  defendant  had  notice  of  such  insanity,  that  evi- 
dence was  admissible  of  the  plaintiff's  conduct  both 
before  and  after  the  signing  of  the  contract,  in  order 
to  shew  that  the  character  of  his  disease  was  such 
that  it  must  have  developed  itself  to  one  having  the 
opportunity  of  observation  afforded  to  the  defendant, 
though  a  stranger.  Beavan  v.  M'Donndl,  23  Law 
J.  Rep.  (N.S.)  Exch.  326;  10  Exch.  Rep.  184. 

The  plaintiff  contracted  for  the  purchase  of  an 
estate  from  the  defendant,  and  paid  a  deposit  on  the 
terms  that  unless  he  objected  to  the  title  within  a 
certain  time  the  same  should  be  considered  as  ac- 
cepted. No  objection  was  made  by  him  to  the  title. 
The  plaintiff  at  the  time  of  the  contract  and  of 
the  payment  of  the  depi)sit  was  a  lunatic,  incapable 
of  understanding  the  meaning  of  a  contract  or  of 
managing  his  affairs,  and  derived  no  benefit  from  the 
contract;  but  these  facts  were  unknown  to  the  de- 
fendant, who  made  the  contract  with  him  fairly  and 
bond  fide,  believing  him  capable  of  understanding 
the  meaning  of  the  same  : — Held,  that  the  plaintiff 
was  not  entitled  to  recover  the  deposit  notwithstand- 
ing he  was  a  lunatic  incapable  of  contracting  or  of 
understanding  the  meaning  of  contracts.  Beavan 
V.  M'Donnell,  23  Law  J.  Rep.  (N.s.)  Exch.  94;  9 
Exch.  Rep.  309. 

A  bill  was  filed  to  set  aside  a  deed  of  conveyance 
twenty-seven  years  after  its  execution,  on  the  ground 
of  the  lunacy  of  the  grantor  and  other  collateral 
circumstances  of  fraud.  At  the  hearing  of  the  cause 
these  collateral  circumstances  were  not  established  : 
— Held,  dismissing  the  bill,  that  the  plaintiff  was 
not  entitled  to  an  issue  to  try  the  question  of  the 
lunacy  of  the  grantor.  Price  v.  Berrington,  S 
.  Mac.  &  G.  486. 

Whether  a  conveyance  executed  by  a  lunatic  is 
absolutely  void  in  the  absence  of  notice  of  the 
lunacy  to  the  party  claiming  under  the  conveyance, 
and  of  all  circumstances  of  fraud — qumre.    Ibid. 

Whether  such  a  conveyance  is  voidable;  and,  if 
so,  under  what  circumstances quwre.    Ibid. 

Such  a  conveyance  executed  under  circumstances 
of  fraud,  the  lunacy  being  one  of  these  circum. 
stances,  might  be  set  aside.     Ibid. 

(B)  Propeett  of. 

[See^osi,  (D)(a).] 

A  lunatic,  who,  previously  to  his  lunacy,  pro- 
fessed the  Roman  Catholic  religion,  was  tenant  in 
tail  of  an  advowson.  The  Court  refused  to  make 
an  order  for  the  sale  of  the  next  presentation  to  the 
living,  money  not  being  wanted  for  the  purposes 
specified  in  the  28th  section  of  the  1  Will.  4.  c.  65. 
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In  re  Vavasowr,  a  hmatic,  20  Law  J.  Eep.  (n.s.) 
Chanc.  619;  3  Mac.  &  G.  275. 

A  fee  simple  freehold  estate  was  the  property  of 
a  lunatic,  and  was  ordered  by  the  Court  to  be  sold 
under  the  2nd  section  of  the  statute  9  Geo.  4.  c.  78, 
and  the  proceeds  being  more  than  enough  to  answer 
the  purposes  of  the  sale,  the  surplus  was  paid  into 
court,  and  invested.  The  lunatic  never  recovered, 
and  died,  and  his  heir-at-law  was  unable  to  elect 
whether  to  take  the  surplus  as  real  or  personal 
estate,  and  died;  and  upon  the  petition  by  his  heir- 
at-law, — Held,  that  the  surplus  had  the  character  of 
realty  impressed  upon  it  by  the  2nd  section  of  the 
act,  and  so  remained  through  all  successive  descents 
until  some  person,  capable  of  electing,  should  elect 
to  take  the  same  as  personalty,  and  the  money  was 
ordered  to  be  paid  to  the  last-named  heir-at-law. 
In  re  Wharton,  23  Law  J.  Eep.  (h.s.)  Chanc.  522; 
5  De  Gex,  M.  &  G.  33. 

Investment  of  a  fund  belonging  to  a  lunatic  in  an 
annuity  for  his  life.  In  re  i)odsworth's  Trust,  10 
Hare,  16. 

Order  made  on  the  application  of  the  curator  of  a 
lunatic  resident  in  Holland  for  the  transfer  to  him 
of  the  corpus  of  funds  in  England  to  which  the 
lunatic  was  entitled.  In  re  Elias,  3  Mac.  &  G. 
234. 

In  a  case  where  the  dissolution  of  a  partnership 
had  been  decreed  in  consequence  of  the  lunacy  of 
one  of  the  partners,  and  large  sums  had  been  paid 
into  court  to  the  separate  account  of  the  lunatic  in 
respect  of  his  share  of  the  capital  and  profits  of  the 
business,  the  Lord  Chancellor,  on  being  subsequently 
satisfied  of  the  complete  recovery  of  the  lunatic, 
ordered  the  fund  to  be  paid  out  to  him.  Zeaf  v. 
Coles,  in  re  Coles,  1  De  Gex,  M.  &  G.  417. 

Mode  of  proceeding  in  such  cases.     Ibid. 

The  wife  of  a  lunatic  entitled  to  a  share  of  residue 
of  an  intestate's  personal  estate,  filed  a  bill  against  her 
husband  praying  a  settlement  of  the  ftmd  on  herself 
and  children.  After  inquiries  in  the  lunacy,  the  com- 
mittee was  authorized  to  assent  to  a  settlement  of 
one-half  of  the  fund,  and  by  an  order  made  in  the 
cause  it  was  referred  to  the  Master  to  approve  of  a 
settlement.  The  Master  accordingly  approved  of  a 
settlement,  by  writing  at  the  foot  of  the  draft,  and 
no  fiirther  proceedings  were  had  when  the  lunatic 
died.  The  wife  subsequently  died,  having  by  will 
di»po8ed  of  the  entire  fund : — Held,  that  the  pro- 
posals in  the  Master's  office  had  not  been  proceeded 
with  to  such  a  stage  at  the  time  of  the  lunatic's 
death  as  to  preclude  his  wife  from  retiring  from  the 
proposed  settlement,  and  the  Court  ordered  the 
whole  amount  of  the  fund  to  be  paid  to  the  repre- 
sentatives of  the  wife.  BaMmim  v.  BaMwm,  5  De 
Gex  &  Sm.  319. 

(C)  Allowancb  out  of  Estate  of. 

Where  a  lady  who  had  separate  property  married, 
and  an  agreement  was  made  that  out  of  her  income 
certain  domestic  expenses  should  be  defrayed,  and 
the  agreement  was  acted  upon  until  her  lunacy,  and 
the  husband  continued  the  same  expenses  out  of  her 
property  till  his  death;  and  where  the  lady  was  under 
a  moral  obligation  to  give  her  nephew  6001.,  part  of 
which  she  gave,  and  a  further  part  her  husband,  after 
her  lunacy,  paid  out  of  her  property;  the  Court 
allowed  the  executors  of  the  husband  to  deduct  all 


the  money  paid  for  keeping  up  the  establishment, 
after  the  lunacy,  till  his  death,  and  also  the  money 
paid  by  him  to  the  nephew,  before  paying  over  the 
separate  income  of  the  wife  to  her  committees.  In 
re  Hewson,  21  Law  J.  Eep.  (n.s.)  Chanc.  825. 
(D)  Maihtenance. 
(a)  Application  of  Property  for. 

A  fund  belonging  to  a  pauper  lunatic  was  paid  by 
the  trustees  into  court  under  the  10  &  11  Vict.  c. 
96.  On  the  petition  of  the  guardians  of  the  poor, 
an  order  was  made  for  the  payment  to  them  out  of 
the  fund  of  the  expenses  incurred  by  the  parish  in 
the  support  of  the  lunatic.  In  re  Upfull's  Trust, 
21  Law  J.  Eep.  (n.s.)  Chanc.  119;  3  Mac.  &  G. 
281. 

A  person  of  unsound  mind,  not  found  lunatic  by 
inquisition,  was  entitled  to  sums  of  stock  in  court, 
the  income  of  which  was  not  sufficient  for  her  main- 
tenance. The  Court  directed  that  a  part  of  one  of 
the  funds  should  be  invested  in  the  purchase  of  a 
Government  annuity,  in  the  name  of  the  lunatic  and 
for  her  life,  to  be  paid  to  her  brother  vmtil  the  further 
order  of  the  Court,  he  undertaking  to  apply  the  same 
towards  her  maintenance.  Dailies  v.  Davies,  In  re 
Dailies,  21  Law  J.  Eep.  (n.s.)  Chanc  419;  2  De 
Gex,  M.  &  G.  51. 

Order  made  by  the  Master  of  the  Rolls,  directing 
the  dividends  of  a  sum  in  court  belonging  to  a  person 
of  unsound  mind,  though  not  so  found  by  inquisition, 
to  be  paid  to  her  father  for  her  maintenance.  In  re 
Berry,  13  Beav.  456. 

A  fund  producing  upwards  of  200Z.  a  year  belong- 
ing to  A  B,  a  person  of  unsound  mind,  but  not  so 
found  by  inquisition,  was  paid  into  court  under  the 
Trustee  Relief  Act.  A  petition  to  the  Master  of  the 
Rolls  for  the  application  of  the  income  towards  his 
maintenance  was  refused.     Inrelrhy,  17Beav.334. 

On  the  petition  of  the  committee  of  the  person 
and  estate  of  a  lunatic,  reference  directed  to  inquire 
as  to  the  expediency  of  raising  a  fund  for  his  main- 
tenance by  sale  of  his  reversionary  interest  in  realty. 
In  re  Burhidge,  3  Mac.  &  G.  1. 

On  the  petition  of  the  lunatic's  further  tenant  for 
life  of  large  landed  estates,  the  Lord  Chancellor 
declined  to  make  an  order  under  the  act  16  &  17 
Vict.  c.  70,  charging  the  estate  of  the  lunatic  tenant 
in  tail  in  remainder  with  a  sum  found  by  the  Master 
to  be  proper  for  the  lunatic's  maintenance,  there 
being  no  special  circumstances  nor  any  evidence  that 
the  state  of  the  petitioner's  family  was  such  as  to 
make  the  charge  just  or  reasonable.  In  re  Fugh,  3 
De  Gex,  M.  &  G.  416. 

(J)  Justices'  Orders  for  Maimtemmxe  a/nd 
Settlement. 

(1)  Under  8  ct-  9  Vict.  c.  126. 

The  Court  will  take  judicial  notice  that  a  city  is  a 
county  of  a  city.  Where,  therefore,  an  order  for  the 
payment  of  the  expenses  and  maintenance  of  a 
lunatic  pauper  was  expressed  throughout  to  be  made 
by  two  Justices  of  the  Peace  "  in  and  for  the  city  of 
York," — Held,  that  such  order  was  valid  under  the 
8  &  9  Vict.  e.  126.  s.  62,  the  word  "  county  "  in  that 
section  being  by  the  84th  section  interpreted  to  mean 
"  county  of  a  city."  Begvna  v.  St.  Maurice,  20  Law 
J.  Rep.  (n.s.)  M.C.  221;  16  Q.B.Rep.  908. 

S,  being  about  to  be  triedon  a  charge  of  murder,  con- 
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veyed  an  estate  in  the  township  of  H.  to  trustees  upon 
certain  trusts,  subject  to  a  previous  mortgage  to  L, 
nnd  was  afterwards  acquitted  on  the  ground  of  in- 
sanity. L  then  sold  the  estate,  and  after  satisfying 
his  mortgage  debt  and  costs,  there  remained  a  balance 
of  UOl.  in  his  hands.  An  order  of  settlement,  and 
for  the  maintenance  of  S  in  the  lunatic  asylum  to 
which  he  had  been  removed,  was  made  on  the  town- 
ship of  H  under  the  3  &  4  Vict.  c.  64.  o.  2;  and 
thereupon  the  overseers  of  H  obtained  an  order, 
under  the  same  section,  for  the  recovery  of  the  costs 
of  maintenance  out  of  the  lunatic's  estate,  and  de- 
manded the  balance  in  L's  hands,  which  he  refused 

to  pay  over ; Held,  that  the  above  section  did  not 

apply  to  the  recovery  of  money  so  held,  and  that  the 
order  could  not  be  enforced  by  mandamus.  In  re 
Simpson's  Trust  Estate,  ex  parte  the  Overseers  of  Old 
Sutton,  20  Law  J.  Rep.  (n.s.)  M.C.  231. 

Where  an  order  for  the  payment  of  expenses  and 
maintenance  of  a  pauper  lunatic  is  made,  under  the 
8  &  9  Vict.  c.  126.  s.  62.  upon  the  parish  in  which 
he  is  adjudged  to  be  settled,  no  notice  of  chargeability 
is  required  to  be  sent  by  the  parish  obtaining  the 
order;  the  requirement  of  a  notice  of  chargeability 
being  a  regulation  relating  to  removals,  and  not  to 
appeals  against  removals,  and  therefore  not  incorpo- 
rated into  the  8  &  9  Vict.  c.  126.  s.  62.  Megma  v. 
the  Inliabitants  of  Minster,  20  Law  J.  Eep.  (h.s.) 
M.C.  48;  14  Q.B.  Rep.  349. 

The  order  of  maintenance  recited  a  prior  order  for 
the  removal  of  the  lunatic  to  the  asylum,  and  an 
order  adjudging  his  settlement  to  be  in  the  appellant 
parish,  and  stated  that  the  pauper  from  the  time  of 
being  sent  to  the  asylum  to  the  time  of  making  the 
order  of  maintenance  had  been  maintained  at  the 
expense  of  the  appellant  parish : — Held,  that  it  suffi- 
ciently shewed  that  the  pauper  was  chargeable.  Ibid. 

The  certificate  upon  which  a  pauper  lunatic  was 
removed  to  an  asylum  under  the  8  &  9  Vict.  c.  126. 
8.  48.  purported  to  be,  and  was  in  fact,  given  by  a 
surgeon,  but  it  did  not  follow  the  form  in  Schedule  E, 
No.  1.  to  that  act,  in  stating  that  he  was  a  member 
of  the  College  of  Surgeons,  &c.,  or  in  giving  his  place 
of  abode : — Held,  that  although  the  keeper  of  the 
asylum  might  be  guilty  of  a  misdemeanour  under 
section  61.  for  receiving  the  lunatic  without  a  certi- 
ficate in  the  prescribed  form,  yet  the  confinement  did 
not  thereby  become  unlawful,  and  the  lunatic  being 
de  facto  confined  in  the  asylum,  the  jurisdiction  of 
Justices  to  adjudge  the  settlement  under  section  58, 
and  to  make  an  order  for  costs  under  section  62. 
attached.     Ibid. 

The  12  &  13  Vict.  c.  103.  s.  5.  extends  to  the  main- 
tenance of  a  pauper  lunatic  bom  in  Ireland,  who  has 
acquired  no  settlement  in  England,  but  has  become 
irremovable  by  reason  of  five  years'  residence  in  a 
parish  within  a  union  in  England;  and  in  such  a 
case  the  burthen  of  maintaining  the  pauper  in  an 
asylum  is  cast  upon  the  common  fund  of  the  union. 
Serjvna  v.  Arnold,  21  Law  J.  Rep.  (n.s.)  M.C.  180. 

(2)  Costs  amd  Expenses. 

The  12  &  13  Vict.  c.  103.  a.  5.  provides,  that  all 
the  costs,  &c.  incurred  or  thereafter  to  be  incurred, 
in  and  about  the  obtaining  any  order  of  Justices  for 
the  removal  and  maintenance  of  a  lunatic  pauper 
who  shall  have  been  or  shall  be  removed  under  any 
order  to  any  asylnm,  &c.,  and  who  if  not  a  lunatic 


would  have  been  exempt  from  removal  by  reason  of 
the  9  &  1 0  Vict.  c.  66,  shall  be  borne  by  the  common 
fund  of  the  union  comprising  the  parish  where  such 
lunatic  was  resident  when  he  was  so  removed  to  such 
asylum : — Held,  that  these  words  must  be  read  to  in- 
clude the  expenses  of  maintenance  as  well  as  those 
of  obtaining  the  order  of  removal  to  the  asylum,  both 
of  which  were,  under  the  circumstances  specified, 
to  be  borne  by  the  union  comprising  the  removing 
parish.  Begina  v.  the  Overseers  of  Wigton,  20  Law 
J.  Rep.  {N.S.)  M.C.  110;  16  Q.B.  Rep.  496. 

The  12  &  13  Vict.  c.  103.  ».  5,  providing  that  the 
costs  and  expenses  of  the  removal  and  maintenance 
of  a  lunatic  pauper  removed  to  any  asylum,  and  who 
if  not  a  lunatic  would  have  been  exempt  from  re- 
moval under  the  9  &  10  Vict.  c.  66,  shall  be  borne 
by  the  common  fund  of  the  union  comprising  the 
parish  where  such  lunatic  was  resident  when  removed 
to  the  asylum,  applies  to  a  union  formed  under 
Gilbert's  Act,  22  Geo.  3.  c.  83.  Segina  v.  the  In- 
habitants of  Priest  Eutton,  20  Law  J.  Rep.  (n.s.) 
M.C.  226. 

By  1  &  2  Vict.  0.  14.  s.  2,  where  any  person  is 
apprehended  under  circumstances  denoting  a  derange- 
ment of  mind  and  a  purpose  of  committing  a  crime 
for  which,  if  committed,  he  would  be  liable  to  be  in- 
dicted, two  Justices  of  the  county  in  which  such 
person  is  apprehended,  on  proof  that  he  is  insane  or 
a  dangerous  idiot,  may  by  an  order  cause  such  person 
to  be  conveyed  to  the  county  lunatic  asylum,  "and 
it  shall  be  lawful  for  the  said  Justices  to  inquire  into 
and  ascertain,  by  the  best  legal  evidence  that  can  be 
procured  under  the  circumstances  of  personal  legal 
disability  of  such  insane  person  or  dangerous  idiot, 
the  place  of  the  last  legal  settlement  of  such  person," 
and  to  make  an  order  on  theoveerseersof  the  parish 
where  they  adjudge  him  to  be  settled,  for  the  costs  of 
examining  and  conveying  him  to  the  asylum,  and  of 
his  maintenance  in  the  asylum;  "and  where  such 
place  of  settlement  cannot  be  ascertained,  such  order 
shall  be  made  upon  the  treasurer  of  the  county,  &c. 
where  such  person  shall  have  been  apprehended: — 
Held,  that  the  jurisdiction  of  the  two  Justices  to 
inquire  into  the  settlement  of  the  lunatic  was  not 
limited  to  the  time  of  making  the  order  by  which  he 
was  conveyed  to  the  asylum,  but  might  be  exercised 
at  any  subsequent  time,  and  that  no  order  could  be 
made  on  the  county  for  the  expenses,  until  they  had  in- 
quired into  and  faijed  to  ascertain  the  place  of  settle- 
ment, liegina  v.  tJie  West  Riding  of  TorhJiire,  20 
Law  J.  Rep.  (n.s.)  M.C.  18;  s.  c.  nom.  Segina  v. 
Elsley,  15  aB.  Eep.  1025. 

By  section  3.  of  the  same  act  an  appeal  is  given  to 
the  overseers,  &c.  of  the  parish  in  which  the  Justices 
shall  adjudge  any  such  insane  person  to  be  settled, 
"  in  like  manner  and  under  like  restrictions  and  regu- 
lations as  against  any  order  of  removal,"  giving 
reasonable  notice  to  the  clerk  of  the  peace  of  the 
county,  &e.,  who  is  to  be  respondent  in  such  appeal: 
— Held,  that  these  provisions  come  into  operation 
only  when  an  appeal  has  been  commenced,  and  that, 
therefore,  the  keeper  of  the  asylum  was  a  proper 
person  to  serve  the  notice  of  chargeability  and  other 
documents  required  by  the  Poor  Law  Acts  to  be  sent 
to  the  overseers  of  the  parish  to  be  aifected  by  the 
order  of  adjudication  of  settlement.     Ibid, 

The  12  &  13  Vict.  c.  103.  s.  5,  which  enacts  that 
the  cost  of  maintenance  of  a  lunatic  panper,  who  if 
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not  a  lunatic  would  have  been  irremovable  under 
the  9  &  10  Vict.  c.  66,  shall  be  borne  by  the  com- 
mon fund  of  the  union,  and  not  by  the  palish  of 
settlement,  is  confined  to  cases  where  the  lunatic  is 
removed  to  an  asylum  under  an  order  of  Justices, 
and  does  not  apply  where  the  removal  to  the  asylum 
was  under  the  order  of  an  officiating  clergyman  and 
a  relieving  officer,  according  to  the  8  &  9  Vict. 
0. 1 26. 9. 48 ;  in  which  case  the  order  for  maintenance 
must  be  made  on  the  parish  where  the  lunatic  is 
adjudged  to  be  settled.  Regma  v.  tlie  Inliabitanta 
of  St.  Leonard,  Shoreditch,  22  Law  J.  Rep.  (n.s.) 
MC.  51;  U  Q.B.  Rep.  340. 

(3)  Prior  Order  imappecded  against. 

A  prior  order  of  removal  quashed  on  appeal  upon 
the  question  of  settlement  is  conclusive  evidence  be- 
tween the  same  parties  that  the  pauper  was  not  then 
settled  in  the  parish  to  which  he  was  ordered  to  be 
removed,  whether  the  subsequent  inquiry  be  for  the 
adjudication  of  the  settlement  and  maintenance  of  a 
lunatic  under  the  8  &  9  Vict.  c.  126.  s.  58,  or  an 
ordinary  case  of  removal  of  the  pauper.  The 
Chwrchwdrdens,  &c.  of  Heston  v.  the  Chwchwar- 
dens,  &c.  of  St.  Bride,  22  Law  J.  Rep.  (n.s.)  M.C. 
65 ;  1  E.  &  B.  583. 

An  order,  removing  J  S  from  A  to  B,  founded  on 
a  birth  settlement  in  1804,  was  made  on  the  7th  of 
February  1852.  This  order  was  quashed  on  appeal 
upon  the  merits.  In  October  1852,  J  S  being  then 
confined  in  a  lunatic  eisylum,  an  order  adjudicating 
his  settlement  to  be  in  B,  and  ordering  B  to  pay  the 
costs  of  his  maintenance,  was  obtained  by  A,  founded 
on  a  settlement  acquired  by  J  S  in  B  in  1831: — 
Held,  that  the  prior  decision  estopped  A  from 
obtaining  the  latter  order.    Ibid. 

(4)  Appeal  against. 

The  80th  section  of  the  Pauper  Lunatic  Act,  the 
8  &  9  Vict.  c.  126,  gives  no  right  of  appeal  against 
the  order  of  two  Justices,  under  the  59th  and  63rd 
sections,  adjudicatiug  a  pauper  lunatic  to  be  charge- 
able to  a  county,  and  directing  payment  by  the 
treasurer  of  the  county  of  the  expenses  of  his  main- 
tenance. Segina  v.  Wilson,  20  Law  J.  Rep.  (n.s.) 
M.C.  233 :  s.  c.  nom.  Wilson  v.  the  Overseers  of 
Liverpool,  17  Q.B.  Rep.  303. 

It  cannot  be  made  a  valid  ground  of  appeal  against 
an  order  for  the  maintenance  of  a  lunatic  pauper 
under  the  8  &  9  Vict.  c.  126.  that  the  order  adjudi- 
cating the  place  of  the  pauper's  settlement  was  made 
on  hearsay  evidence  only,  the  3rd  section  of  the  11 
&  12  Vict.  c.  31,  which  does  away  with  all  objections 
to  the  depositions  taken  when  an  order  is  made, 
applying  equally  to  orders  of  removal  and  orders  of 
maintenance.  Hegma  v.  St.  Peter  in  Bairton-on- 
Bvmiber,  21  Law  J.  Rep.  (n.s.)  M.C.  23 ;  17  QB. 
Rep.  630. 

An  appeal  against  an  order  for  the  maintenance 
of  a  lunatic  pauper  must  be  to  the  Quarter  Sessions 
having  jurisdiction  in  the  place  from  which  the 
lunatic  was  removed  to  an  asylum.  Where,  there- 
fore, a  lunatic  pauper  was  removed  to  an  asylum 
from  a  parish  wholly  within  the  borough  of  Liver- 
pool, and  afterwards  an  order  was  made  in  the 
borough  by  two  Justices  of  the  county  adjudicating 
the  pauper's  settlement,  and  for  his  maintenance : 
— Held,  that  the  appeal  against  the  latter  order 
Digest,  1850—1855. 


under  the  8  &  9  Vict,  c  126.  s.  62.  was  exclusively 
to  the  Quarter  Sessions  of  the  borough.  Hegima  v. 
tJie  Justices  of  Lancashi/re,  21  Law  J.  Rep.  (n.s.) 
M.C.  164. 

In  the  case  of  an  appeal  against  an  order  for  the 
maintenance  of  a  lunatic,  notice  of  appeal  must  be 
given  within  twenty- one  days  after  service  of  the 
notice  of  chargeability  or  of  the  particulars  of  settle- 
ment, and  if  no  such  notice  or  particulars  have  been 
served,  then  within  twenty-one  days  after  service  of 
the  order  of  maintenance.  JRegma  v.  the  Justices  of 
Derbyshire,  22  Law  J.  Rep.  (n.s.)  M.C.  147;  1 
Bail  C.C.  198. 

A  notice  of  appeal  against  an  order  adjudicating 
the  settlement  of  a  pauper  lunatic,  stated  an  inten- 
tion of  appealing  to  the  next  Sessions  to  be  held  for 
the  borough  of  S.  The  appellants  and  respondents 
appeared  at  the  borough  sessions  in  pursuance  of 
this  notice,  when  the  latter  objected  that  the  appeal 
lay  to  the  county  sessions,  and  not  to  those  of  the 
borough,  upon  which  objection  the  Recorder  dis- 
missed the  appeal.  The  appellants  then  entered  and 
respited  the  appeal  at  the  county  sessions,  which 
were  held  the  next  day,  and  at  the  following  county 
sessions  the  Court  refused  to  hear  the  appeal,  on  the 
ground  that  no  valid  notice  of  appeal  had  been 
given : — Held,  that  they  had  decided  rightly,  as  the 
appellants,  having  acted  upon  the  notice  as  a  notice 
of  appeal  to  the  borough  sessions,  could  not  after- 
wards treat  it  as  a  notice  of  appeal  to  the  county 
sessions.  But  where  a  notice  of  appeal  erroneously 
states  an  intention  to  appeal  to  a  borough  sessions, 
and  no  steps  are  taken  upon  it  by  either  party  as  a 
notice  for  those  sessions,  the  words  relating  to  the 
place  may  be  rejected  as  surplusage,  and  the  notice 
treated  as  a  notice  of  appeal  to  the  county  sessions. 
Segina  v.  the  Justices  of  Salop,  24  Law  J.  Rep.  (n.s.) 
M.C.  14 ;  4  E.  &  B.  257:  s.p.  Regima  v.  the  Justices 
of  BvAildihgham,  in  a  note  to  the  above  case. 

On  the  trial  of  an  appeal  against  an  order  of 
maintenance  of  a  lunatic  pauper,  the  appellants,  to 
prove  an  application  for  copies  of  the  depositions  so 
as  to  bring  themselves  within  the  11  &  12  Vict.  c.  31, 
B.  9,  shewed  that  their  overseer  wrote  a  letter  to  the 
clerk  of  the  Justices  who  made  the  order,  and  that 
three  days  afterwards  he  received  by  post  copies  of 
the  depositions,  which  he  produced.  The  letter  was 
not  produced,  and  secondary  evidence  of  its  contents 
was  rejected.  The  Sessions  having  dismissed  the  ap- 
peal on  the  ground  that  there  was  no  sufficient  evi- 
dence of  an  application  for  the  depositions,  this  Court 
refused  to  grant  a  mandamus  to  them  to  hear  the 
appeal.  Regima  v.  the  Justices  of  the  West  Riding, 
2  L.  M.  &  P.  B.C.  651. 

(E)  Committee. 

The  heir-at-law  of  a  lunatic,  who  with  one  other 
person  was  the  next-of-kin  of  the  lunatic,  was  ap- 
pointed committee  of  his  person.  Another  party 
being  proposed,  was  approved  of  by  the  Master  in 
Lunacy  as  committee  of  the  estate.  The  committee 
of  the  person  proposed  himself  as  one  surety  for  the 
committee  of  the  estate.  The  Attorney  General  was 
willing  to  accept  this  security,  but  declined  to  do  so 
without  the  sanction  of  the  Court.  An  order  was 
made  that,  upon  the  allowance  to  the  lunatic  being 
paid  direct  to  the  committee  of  the  person,  instead  of 
passing  intermediately  through  the  hands  of  the  com- 
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mittee  of  the  estate,  the  committee  of  the  person  be 
accepted  as  one  of  the  sureties  for  the  committee  of 
the  estate,  the  general  rule,  however,  to  remain  un- 
altered. Ex  parte  Mount,  in  re  Burton,  21  Law  J. 
Rep.  (n.s.)  Chanc.  221. 

A  lunatic  was  made  a  defendant  as  one  of  the 
next-of-kin  of  an  intestate.  He  and  his  committee 
presented  a  petition  entitled  in  the  suit,  and  also  in 
the  lunacy,  praying  that  the  lunatic  might  defend 
by  his  guardian,  and  that  the  committee  might  be 
appointed  such  guardian.  The  committee  prayed 
that,  as  such,  he  might  be  at  liberty  to  prosecute  the 
claim  of  the  lunatic  as  next-of-kin,  and  that  all  such 
costs  as  should  be  properly  incurred,  and  as  should 
not  be  paid  out  of  the  estate  to  be  administered  in 
the  suit  might  be  raised  and  paid  out  of  the  lunatic's 
estate.  The  Court  gave  liberty  to  the  committee 
to  defend  the  suit,  but  refused  to  appoint  a  guardian 
as  being  unnecessary,  or  to  make  any  prospective 
order  as  to  costs,  and  directed  the  title  in  the  cause 
to  be  struck  out.  In  re  Manson,  21  Law  J.  Rep. 
(h.s.)  Chanc.  249. 

A  sum  of  money  having  been  lost  to  the  estate  of 
the  lunatic  under  circumstances  which  the  Court 
considered  to  be  the  fault  of  the  committee  in  not 
taking  steps  to  enforce  payment,  the  estate  of  the 
committee,  who  had  died,  was  charged  with  the 
same.  In  re  Swindell,  21  Law  J.  Rep.  (n.s.) 
Chanc.  748 ;  2  De  Gex,  M.  &  G.  91. 

Two  committees  of  the  estate  of  a  lunatic  were 
appointed,  one  of  whom  died,  and  no  new  committee 
was  appointed  in  his  place.  The  estate  being  small, 
the  Court  permitted  the  income  to  be  paid  to  the  sur- 
vivor on  the  production  of  an  affidavit  of  his  solvent 
circumstances.  Inre  Noble,  21  Law  J.  Rep.  (N.s.) 
Chanc.  748;  2  De  Gex,  M.  &  G.  280. 

Where  the  income  of  a  lunatic  consisted  of  rents 
payable  weekly,  the  committee  was  allowed  to  re- 
ceive them  before  perfecting  his  securities,  he  under- 
taking to  perfect  them  within  a  given  time.  In  re 
RvJtter,  22  Law  J.  Rep.  (n.s.)  Chanc.  178. 

A  solicitor  to  committees  received  and  misapplied 
part  of  the  estate  of  the  lunatic  and  then  died  in- 
solvent. The  Court,  although  it  held  the  committees 
answerable,  yet,  considering  that,  under  the  circum- 
stances, the  lunatic,  if  he  recovered,  would  not  en- 
force the  liability,  made  a  declaration  that  they  were 
not  to  be  charged  with  the  loss,  but  the  costs  were 
not  to  be  allowed  out  of  the  estate.  In  re  Moore, 
23  Law  J.  Rep.  (n.s.)  Chanc.  153. 

(F)  Custody  and  Controdl. 

A  medical  certificate,  in  the  case  of  a  private 
patient,  under  thestat.  16  &  17  Vict.  c.  96.  sched.  A, 
No.  2,  for  the  detention  of  a  lunatic  in  a  house 
licensed  for  the  reception  of  lunatics,  is  bad  if  it 
merely  state  that  the  medical  man  examined  the 
alleged  lunatic  at  B  (a  considerable  town),  and  omit 
to  specify  the  street  and  number  of  the  house,  or 
other  like  particulars  respecting  the  place  where  such 
examination  was  made.  RegiTui  v.  Pinder  and  In 
re  Greenwood,  24  Law  J.  Rep.  (n.s.)  Q.B.  148. 

If  the  alleged  lunatic  is  detained  under  such  a  cer- 
tificate, he  will  be  discharged  on  a  writ  of  habeas 
corpus,  on  the  ground  that  the  detention  is  illegal, 
unless  it  be-shewn  that  it  would  be  injurious  to  him- 
self or  others  to  set  him  at  liberty.     Ibid. 

Where,  in  the  opinion  of  the  Court,  it  will  be  for 


the  benefit  of  the  lunatic  that  the  care  of  the  person 
should  remain  undisturbed,  it  will  so  direct,  and  will 
direct  the  whole  of  the  income  of  the  property  to  be 
paid  to  the  lunatic,  pending  a  petition  to  traverse; 
although  the  Court  will  confirm  the  report  of  the 
Master  in  Lunacy,  appointing  a  committee  of  the 
person  and  a  committee  of  the  estate.  In  re  Cum- 
ming,  21  Law  J.  Rep.  (n.s.)  Chanc.  758 ;  1  De  Gex, 
M.  &  G.  537. 

(6)  Commission. 

[See  16  &  17  Vict.  c.  70.] 

(a)  Leave  to  attend  Execution  of. 

A  party  interested  under  a  deed  executed  ien 
years  back  was  allowed  to  attend  the  execution  of  a 
commission  de  lunatico  inquirendo  when  the  lunacy 
was  alleged  to  have  existed  for  a  period  antecedent 
to  the  date  of  the  deed,  but  upon  an  undertaking  to 
abide  by  such  order  as  the  Court  might  make  as  to 
the  party -s  own  costs  and  the  increased  costs  occa- 
sioned by  the  attendance  at  the  inquisition.  In  re 
Richards,  21  Law  J.  Rep.  (n.s.)  Chanc.  739;  1  De 
Gex,  M.  &  G.  719. 

(J)  Superseding. 

J  W  L  was  found  a  lunatic  as  from  a  certain  day. 
He  presented  a  petition  to  traverse,  and  an  order 
was  made  allowing  the  same.  On  the  same  day  an 
order  was  made,  granting  the  care  and  custody  of 
J  W  L  and  his  estate  to  C  B,  who  never  perfected 
his  securities,  and  no  grant  was  ever  made  to  him. 
On  the  traverse  the  jury  found  that  the  traverser  was 
then  of  sound  mind.  The  costs  of  the  inquisition  had 
been  ordered  to  be  taxed.  J  W  L  presented  a  peti- 
tion for  a  supersedeas  of  the  commission  and  for  the 
delivering  up  of  his  deeds  and  papers  in  the  hands  of 
C  B,  or  of  those  who  had  issued  the  commission. 
These  parties  applied  for  an  order  for  the  payment 
of  the  costs  out  of  the  traverser's  estate;  but  the 
Court  refused  to  make  the  order,  first,  on  the  ground 
that,  independently  of  the  statute  6  Geo.  4.  c.  53, 
there  was  no  jurisdiction,  either  original  or  as  dele- 
gate of  the  Crown ;  and  secondly,  because  the  4th 
section  of  that  statute  only  authorized  the  Court  to 
deal  with  the  property  pending  and  notwithstanding 
a  traverse.  The  Court  also  decided  that  it  had  no 
authority  to  make  the  delivery  up  of  the  property 
dependent  and  conditional  upon  the  payment  of  the 
costs.  In  re  Loveday,  21  Law  J.  Rep.  (n.s.)  Chanc. 
231;  1  DeGex,  M.  &  G.  276. 

A  person  found  lunatic  by  inquisition  is  entitled 
as  of  right  to  traverse  the  finding;  but  before  granting 
the  writ  the  Court  will  be  satisfied  by  personal  exa- 
mination that  the  alleged  lunatic  is  competent  to 
exercise  volition  upon  the  subject,  and  desires  to 
have  a  traverse  of  the  finding.  In  re  Cummimg, 
21  Law  J.  Rep.  (n.s.)  Chanc.  753;  1  De  Gex,  M.  & 
G.  537. 

Where  a  personal  examination  of  the  alleged  luna- 
tic by  the  Court  is  impracticable,  the  Court  will 
adopt  some  other  mode  of  inquiry semble.    Ibid. 

Whether  a  party  may  file  a  traverse  in  the  Petty 
Bag  Office  without  the  intervention  of  the  Court — 
gucere.    Ibid. 

(c)  Costs  of. 
Solicitors,  who  claimed  costs  for  taking  out  the 
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commission,  and  for  other  buBiness  in  the  lunacy,  ob- 
tained an  order  for  taxation,  but  did  not  tax.  Five 
years  after  the  order  the  lunatic  died,  leaving  real 
estate,  but  no  personal  property.  The  solicitors  sued 
the  committees  at  law,  but  they  set  up  the  Statute  of 
Limitations,  and  the  action  failed.  The  solicitors 
now  presented  a  petition,  praying  an  order  for  taxa- 
tion, with  a  view  to  proceedings  to  make  the  real 
estate  liable,  and  the  Court  made  the  order,  but 
without  prejudice  to  any  question  whether  the  peti- 
tioners had  any  claim  on  the  lunatic's  estate.  In  re 
Hart,  21  Law  J.  Rep.  (n.s.)  Chanc.  810. 

The  wife  of  a  lunatic  sued  out  a  commission  de 
lunatieo  inqmrendo,  and  for  that  purpose  employed 
a  solicitor.  The  husband  was  found  lunatic,  and  in 
proceedings  in  the  lunacy  an  order  was  made  for  the 
taxation  of  costs,  but  before  the  taxation  the  lunatic 
died,  and  his  executors  proved  his  will  made  before 
the  lunacy.  The  solicitor  proceeded  by  a  summons 
to  call  upon  the  executors  to  pay  his  demand  for  the 
costs,  or  to  enter  into  the  usual  administration  ac- 
counts:— Held,  that  the  proceedings  being  properly 
taken  and  conducted,  the  solicitor  of  the  lunatic's 
wife  was  entitled  to  stand  as  a  creditor  against  the 
lunatic's  estate  in  respect  to  his  costs,  and  to  insti- 
tute a  creditor's  suit  to  enforce  his  right.  Chester  v, 
Solfe  and  In  re  Butter,  23  Law  J.  Rep.  (n.s.)  Chanc. 
233;  4  De  Gex,  M.  &  G.  798. 

Upon  an  inquisition  issued  at  the  instance  of  the 
daughters  of  a  lady,  she  was  found  lunatic,  but  upon 
her  application  was  declared  entitled  to  traverse; 
pending  this  she  died,  and  a  creditors'  suit  was  insti- 
tuted against  the  administratrix  of  her  estate.  The 
Court  declared  that  the  costs  and  expenses  properly 
incurred  in  the  proceedings  in  lunacy  (they  having 
been  instituted  for  the  benefit  of  the  alleged  lunatic) 
ought  to  be  paid  out  of  her  estate.  In  re  Gwmmmg, 
23  Law  J.  Rep.  (s.s.)  Chanc.  261;  5  De  Gex,  M. 
&  G.  30. 

Costs  of  a  commission  of  lunacy  which  had  been 
taxed  during  the  lifetime  of  the  lunatic,  ordered  to 
be  paid  after  his  death  out  of  funds  to  which  he  was 
entitled,  and  which  at  his  death  were  standing  to 
the  credit  of  a  cause  to  which  he  was  a  party.  Tayler 
V.  Tayler,  3  Mac.  &  G.  426. 

(H)  Practice. 

A  party,  wishing  to  object  to  the  confirmation  of 
the  Master's  report  in  lunacy,  must  present  a  counter- 
petition  in  the  nature  of  exceptions  to  the  report.  In 
re  Saunders,  20  Law  J.  Rep.  (h.s.)  Chanc.  618;  3 
Mac.  &  G.  219. 

Whether  the  Lords  Justices  acting  in  lunacy 
under  the  royal  sign  manual  have  jurisdiction  to 
make  an  order  vesting  a  trust  estate,  of  which  a  per- 
son of  unsound  mind,  who  was  heir-at-law  of  a  de- 
ceased trustee,  was  seised, the  words  of  the  Trustee 

Act,  1850,  13  &  14  Vict.  c.  60,  being  "the  Lord 
Chancellor  intrusted  by  virtue  of  the  Queen's  sign 
manual" — qumre.  In  re  Pattinson,  21  Law  J.  Rep. 
(n.s.)  Chanc.  280. 

Guardian  ad  litem  to  lunatic  defendant  (not  found 
so  bv  inquisition)  appointed  without  a  commission. 
Piddoclce  v.  Smith,  21  Law  J.  Rep.  (n.s.)  Chanc. 
359;  9  Hare,  395. 

A  lunatic  died  without  leaving  ready  money  to 
pay  the  expenses  of  his  funeral,  and  of  whose  per- 
son or  of  whose  estate  there  was  no  committee. 


The  heir-at-law,  who  was  one  of  the  next-of-kin, 
petitioned  that  a  sufficient  sum  belonging  to  the 
lunatic  should  be  paid  out  of  court  for  such  pur- 
pose ;  but  the  Court  directed  the  persons  with  whom 
the  lunatic  had  resided  to  proceed  with  the  funeral, 
and  ordered  the  petition  to  stand  over.  In  re 
Tovmsend,  21  Law  J.  Rep.  (n.s.)  Chanc.  747. 

A  petition  for  this  purpose  is  necessary;  a  warrant 
from  the  Lunatic  Office  is  not  sufficient.     Ibid. 

Upon  the  petition  of  the  committee  of  a  lunatic 
mortgagee,  an  order  was  made  vesting  the  estate  in 
the  mortgagor;  the  costs  of  the  order  to  be  paid  out 
of  the  lunatic's  estate,  with  the  exception  of  the 
stamp,  which  was  to  be  paid  by  the  mortgagor.  In 
re  Thamas,  a  hmatic,  22  Law  J.  Rep.  (n.s.)  Chanc. 
858. 

After  the  death  of  a  lunatic  the  committee  of  his 
estate  passed  his  accounts  and  paid  the  balance  in 
his  hands  into  court,  and  his  security  was  discharged, 
pursuant  to  the  44th  of  the  Orders  in  Lunacy  of 
the  7th  of  November  1853.  The  executors  of  the 
lunatic  petitioned  the  Court  for  payment  of  the  fund 
out  to  them  without  service  on  the  committee,  but 
the  Court  considered  such  service  necessary.  In  re 
Wylde,  23  Law  J.  Rep.  (n.s.)  Chanc.  464;  5  De 
Gex,  M.  &  G.  26. 

A  curator  Txmis  of  a  lunatic's  estate  appointed  by 
a  Scotch  Court  may  sue  in  England  for  debts  due  to 
the  lunatic.  Scott  v.  Bentley,  24  Law  J.  Rep.  (n.s.) 
Chanc.  244;  1  Kay  &  J.  281. 

Order  in  the  nature  of  a  stop-order  granted  on  the 
application  of  the  assignees  of  the  interest  of  the  sole 
next-of-kin  of  a  lunatic,  but  dispensing  with  notice 
to  the  assignees  of  any  applications  in  the  matter 
except  those  respecting  payments  to  the  next-of-kin. 
In  re  Pigott,  3  Mac.  &  G.  268. 

(I)  ConNTY  Asylum. 

[See  Stats.  16  &  17  Vict.  c.  96;  18  &  19  Vict, 
c.  105.  s.  16.] 

A  declaration  against  the  clerk  to  a  committee  of 
visitors  of  a  county  lunatic  asylum,  under  the  8  &  9 
Vict.  c.  126.  ss.  16,  17,  stated,  that  the  committee 
under  the  statute  agreed  with  the  plaintiff,  in  con- 
sideration that  he  would  render  his  services  as  an 
architect  in  examining  the  site  of  a  proposed  lunatic 
asylum,  and  preparing  the  requisite  probationary 
drawings  for  the  committee,  and  all  other  drawings 
required  to  be  submitted  to  the  Commissioners  in 
Lunacy  and  the  Secretary  of  State,  that  a  certain 
sum  should  be  paid  to  him,  and  averred  that  he  did 
prepare  requisite  probationary  drawings  for  the  ap- 
proval of  the  said  committee,  and  was  ready  to  pre- 
pare all  other  drawings  to  be  submitted  to  the  Com- 
missioners and  Secretary  of  State,  but  that  the 
committee  wrongfully  discharged  him  and  prevented 
him  from  completing  the  agreement.  Second  plea, 
that  the  plaintiff  did  not  prepare  the  requisite  pro- 
bationary drawings.  Fifth  plea,  that  a  reasonable 
time  had  elapsed  for  the  plaintiff  to  prepare  the 
requisite  probationary  drawings  for  the  approval  of 
the  said  committee,  and  that  the  plaintiff  prepared 
divers  drawings  which  were  not  approved  of  by  the 
committee,  but  rejected  by  them,  and  that,  save  as 
aforesaid,  the  plaintiff  did  not  prepare  any  probation- 
ary drawings  for  the  approval  of  the  committee, 
wherefore,  &c.: — Held,  that  "probationary"  draw- 
ings meant  drawings  to  be  approved  of  by  the  com- 
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mittee,  the  Commissioners,  and  the  Secretary  of 
State;  that  even  if  the  visitors  could  contract  for 
the  payment  for  plans  not  approved  of,  yet  there 
was  a  contract  which  would  make  them  liable  for 
dismissing  the  plaintiif;  and  that  the  plaintiff  could 
not  recover  on  the  indebitatus  counts.  Moffatt  v. 
Dickson,  22  Law  J.  Kep.  (n.s.)  M.C.  26S;  13  Com. 
B.  Rep.  543. 

Quaere First,  whether  the  visitors  had  power  to 

contract  for  the  payment  for  plans  not  ultimately 
approved  of;  secondly,  whether  mandamus  to  the 
treasurer  of  the  county  would  be  the  proper  remedy 
in  such  a  case;  thirdly,  whether  the  clerk  could  be 
sued;  and  whether  the  county  would  be  liable  on 
such  a  contract.    Ibid, 


MALICE. 
[See  Action — Trespass.] 

(A)  Malicious  Pkosecution. 

(B)  Malicious  Legal  Proceedings. 


(A)  Malicious  Peosecdtiou. 

[See  Gue^  v.  Warren,  title  Action,  (A)  (/).] 

In  an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  prosecuting  the  plaintiff  for 
perjury,  it  appeared  that  the  statements  alleged  to 
be  perjury  had  been  made  by  the  plaintiff  as  a  wit- 
ness in  an  action  against  the  defendant,  respecting 
facts  known  to  the  defendant  only  by  the  relation 
of  others.  There  was  evidence  that  the  defendant 
had  been  told  that  the  plaintiff's  evidence  was  wil- 
fully false;  but  there  was  also  evidence  that  the 
defendant  had  said  that  he  had  indicted  the  plaintiff 
merely  to  stop  his  mouth  as  a  witness  in  another 
proceeding.  The  Judge  directed  the  jury  "that  if 
the  plaintiff  had,  in  tact,  sworn  falsely;  or  if  the 
defendant  at  the  time  he  preferred  and  prosecuted 
the  indictment,  acting  upon  the  information  he  had 
received,  believed  and  had  reasonable  grounds  for 
believing  that  the  plaintiff  had  sworn  falsely,  then 
there  was  reasonable  and  probable  cause  for  pre- 
ferring and  prosecuting  the  indictment ;  but  if  the 
defendant  at  the  time  he  preferred  and  prosecuted 
the  indictment  did  not  beheve  the  information  he 
had  received  to  be  true,  but  in  his  own  mind  believed 
and  had  reasonable  grounds  to  believe  that  the 
plaintiff  had  not  sworn  falsely,  or  still  more,  if  he 
believed  that  the  plaintiff  had  spoken  the  truth, 
then  there  was  no  reasonable  or  probable  cause  for 
preferring  and  prosecuting  the  indictment "'': — Held, 
that  this  direction  was  correct.  Heslop  v.  C/topmciw 
(in  error),  23  Law  J.  Kep.  (n.s.)  Q,.B.  49. 

A  railway  company,  a  corporation,  is  not  liable  in 
an  action  for  malicious  prosecution  in  respect  of  a 
criminal  proceeding  instituted  by  their  servant  with- 
out their  knowledge  or  direction.  Stevens  v.  the 
Midland  Hail.  Co.,  23  Law  J.  Kep.  (n.s.)  Exch. 
328  ;  10  Exch.  Rep.  352. 

Semble — that  an  action  for  a  malicious  prosecution 
cannot  be  maintained  against  a  corporation.    Ibid. 

(B)  Malicious  Legal  Proceedings. 

A  trader  who  was  indebted  to  several  creditors  in 
a  sufficient  sum  to  form  a  petitioning  creditor's  debt, 


caused  his  goods  to  be  taken  in  execution  by  the 
plaintiff,  another  creditor,  with  intent  to  defeat  or 
delay  his  creditors,  and  the  plaintiff'  obtained  the 
goods  by  bill  of  sale  from  the  sheriff,  by  way  of 
fi-audulent  preference;  after  which  the  defendant 
took  them  as  a  distress  for  rent.  The  trader  subse- 
quently filed  a  declaration  of  insolvency,  and  on 
this  a  fiat  was  obtained  before  the  Bankruptcy  Con- 
solidation Act,  1849,  came  into  operation,  and  he 
was  adjudged  a  bankrupt  on  his  own  petition.  The 
plaintiff  then  sued  the  defendant,  alleging,  in  the 
first  count,  that  the  latter  had  maliciously  distrained 
for  more  rent  than  was  due,  and  in  the  second,  that 
he  had  taken  an  excessive  distress.  A  third  count 
was  in  trover.  After  the  commencement  of  the 
action  the  assignees  gave  notice  to  the  plaintiff  that 
they  intended  to  treat  the  execution  as  void,  and 
they  also  gave  notice  to  the  defendant  claiming  the 
goods  and  damages  from  him  for  the  illegal  distress: 
— Held,  that  the  first  count  was  bad,  affirming 
Tancred  v.  Leyland,  and  that  the  insertion  of  the 
word  "maliciously"  could  not  make  that  actionable 
which  was  no  legal  injury  ivithout  it.  Stmenson  v. 
Newnham  (in  error),  22  Law  J.  Rep.  (n.s.)  C.P. 
110;  13  Com.  B.  Rep.  285. 

An  action  lies  at  the  suit  of  a  debtor  taken  in  exe- 
cution under  a  writ  of  cwpias  ad  satisfaciendum, 
upon  a  judgment  against  an  execution  creditor,  who 
"  maliciously  and  without  any  reasonable  or  pro- 
bable cause"  causes  and  procures  a  warrant  to  be 
issued  upon  the  said  writ  indorsed  to  levy  a  larger 
sum  than  remained  due  upon  the  judgment,  and  the 
debtor  to  be  taken  to  satisfy  such  sum ;  there  being 
no  difference  between  an  arrest  on  mesne  process  and 
an  arrest  in  execution  of  a  judgment.  ChwchiU  v. 
Siggers,  23  Law  J.  Rep.  (n.s.)  Q.B.  308;  3  E.  iSc  B. 
929. 

In  a  declaration  in  such  an  action,  it  is  a  sufficient 
allegation  of  damage  that  the  plaintiff  was  imprison- 
ed on  such  warrant  until  he  could  prociue  his  dis- 
charge, and  that  by  means  of  the  premises  he  was 
prevented  from  attending  to  his  business  and  injured 
in  his  credit  and  character,  and  was  put  to  and 
incurred  great  costs  and  expenses  in  and  about  pro- 
curing his  liberation  from  imprisonment.     Ibid. 

A  declaration  stated  that  the  plaintiff  had  ob- 
tained a  licence  as  a  conductor  of  metropolitan 
stage  carriages  under  the  13  &  14  Vict.  c.  7  (which 
incorporated  t^he  provisions  of  the  6  &  7  Vict.  c.  86), 
and  that  the  defendant  employed  the  plaintiff  as  a 
conductor,  and  the  plaintiff  thereupon  delivered  hia 
licence  to  the  defendant  (under  the  8th  section  of 
the  6  &  7  Vict.  c.  86),  and  that  the  defendant, 
whilst  the  licence  was  in  his  possession,  maliciously 
and  wrongfully  wrote  in  ink  upon  it,  before  he  re- 
delivered it  to  the  plaintiff  on  quitting  his  service, 
the  words,  "  Discharged  for  being  Is.  id.  short,"  and 
re-delivered  the  licence  with  those  words  so  written; 
and  by  reason  of  the  premises  the  licence  became 
defaced  and  damaged,  whereby  the  plaintiff  lost 
employment.  Plea — that  the  plaintiff  as  such  con- 
ductor received  Us.  3d.  on  behalf  of  the  defendant; 
that  it  was  his  duty  to  account  for  that  sum  to  the 
defendant;  that  he  accounted  for  10s.  lid.,  but  did 
not  account  for  or  pay  over  the  Is.  id.  residue,  and 
was  short  of  the  said  sum  of  Is.  id.;  that  the  plain- 
tiff was  dishonest  and  was  discharged  for  being 
Is.  id.  short:  wherefore  the  defendant  wrote  the 
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said  words,  &c. : — Held,  that  the  declaration  was 
good  and  the  plea  bad.  Rogers  v.  Macnama/ra,  23 
Law  J.  Rep.  (n.s.)  C.P.  1 ;  14  Com.  B.  Eep.  27. 

The  declaration  stated  that  the  defendant  had 
falsely  and  maliciously  procured  the  plaintiff  to  be 
adjudged  a  bankrupt.  The  adjudication  of  bank- 
ruptcy had  been  made  on  an  affidavit  by  the  defen- 
dant, containing  statements  which  were  not  true  in 
fact.  The  adjudication  was  subsequently  annulled, 
on  the  ground  that  the  affidavit  did  not  shew  that 
an  act  of  bankruptcy  had  been  committed  : — Held, 
that  the  action  was  maintainable,  although  the  affi- 
davit did  not  shew  an  act  of  bankruptcy  committed, 
and  the  Commissioners  had  committed  an  error  in 
adjudicating  the  plaintiff  to  be  a  bankrupt.  Fwrley 
V.  Banks,  24  Law  J.  Rep.  (n.s.)  Q.B.  244;  4  E.  & 
B.  493. 

Special  damage,  which  is  necessary  in  order  to 
make  words  actionable,  must  be  such  as  naturally  or 
reasonably  arises  from  the  use  of  the  words.  Hod- 
don  V.  Lott,  24  Law  J.  Rep.  (u.s.)  C.P.  49;  15  Com. 
B.  Rep.  411. 

The  declaration  alleged  that  the  plaintiff,  being 
the  first  inventor  of  a  new  manufacture,  had  duly 
applied  for  letters  patent,  and  had  left  at  the  office 
of  the  Patent  Commissioners  a  petition  and  declara- 
tion, and  a  provisional  specification,  under  the  Patent 
Amendment  Act,  1852,  and  that  the  application 
and  specification  had  been  referred  to  the  Solicitor 
General,  who  had  permitted  the  title  of  the  inven- 
tion to  be  amended,  and  the  plaintiff  had  given 
notice  of  his  intention  to  proceed  with  the  applica- 
tion. That  the  defendant,  knowing  the  premises, 
maliciously  and  without  reasonable  or  probable 
cause,  pretended  and  represented  to  the  Solicitor 
General  that  he  had  an  interest  in  opposing  the 
grant  of  the  patent  to  the  plaintiff,  and  maliciously, 
&c,  published  certain  words,  being  a  notice  (set  out) 
to  the  Solicitor  General  that  the  amended  title  might 
embrace  an  invention  of  the  defendant  for  which  he 
had  applied  for  a  patent;  whereas  the  defendant  was 
not,  but  the  plaintiff  was,  the  first  inventor  of  the 
invention  in  question,  and  the  defendant  had  never 
any  interest  in  opposing  the  grant  of  a  patent  to  the 
plaintiff;  whereby  the  Solicitor  General  refused  to 
allow  the  plaintiff's  application  for  letters  patent, 
&c. : — Held,  that  the  declaration  was  bad  ;  that  the 
allegation  of  the  refusal  in  the  statement  of  special 
damage  could  not  be  called  in  aid  to  supply  a  sub- 
stantial traversable  allegation  of  the  refusal;  and 
that  the  special  damage  alleged  did  not  appear  to  be 
the  necessary  or  natural  result  of  the  facts  stated  in 
the  declaration.     Ibid. 


MANDAMUS. 

(A)  When  it  lies. 
(a)  In  general. 

(J)  To  Qzuwter  Sessions. 

(c)  To  Inferior  Cowrts. 

(d)  To  the  Lords  of  the  Treasmry. 

(e)  To  Public'Companies  amd  Commissioners. 

(B)  Weit  of. 
(a)  Service, 
(b) 

(C)  Costs. 


(A)  When  it  lies. 
(as)  In  general. 

The  office  of  clerk  to  the  board  of  guardians  of 
an  union  appointed  under  the  provisions  of  the  4  &  5 
Will.  4.  c.  76.  s.  46.  is  an  office  created  by  statute 
and  of  a  public  nature,  in  respect  of  which  a  quo 
warranto  will  lie.  Where,  therefore,  such  an  office 
is  full,  a  mandamus  is  not  a  proper  mode  of  trying 
the  validity  of  the  election.  JRegina  v.  tJie  OuarcUans 
of  St.  MartiM-in-tJie  Fields,  20  Law  J.  Rep.  (n.s.) 
Q..B.  423;  17  Q.B.  Rep.  149. 

There  is  no  legal  obligation  upon  the  East  India 
Company  to  pay  to  the  commander-in-chief  of  the 
Queen's  or  of  the  native  forces  in  India  the  arrears 
of  pay  due  to  him,  as  such  commander-in-chief,  and 
a  mandamus  to  pay  such  arrears  cannot  be  granted. 
ExpaHe  Najneir,  21  Law  J.  Rep.  (n.s.)  Q,.B.  332  ; 
17  Q.B.  Rep.  692. 

Where  a  mortgage  deed,  in  the  form  prescribed 
by  the  General  Turnpike  Act,  3  Geo.  4.  c.  126. 
8.  81,  assigned  the  tolls  and  toll-houses  of  a  turnpike 
road,  to  hold  for  the  residue  of  the  term  for  which 
the  tolls  were  granted,  unless  the  mortgage  money, 
with  interest,  were  sooner  repaid,  the  mortgagee  has 
only  an  equitable  right  to  enforce  payment  of  the 
principal  and  interest,  and,  consequently,  no  manda- 
mus will  be  granted  to  compel  the  trustees  of  the 
road  to  pay  the  interest.  Begina  v.  the  Balhy  amd 
Worksop  Twnpike  Road  Trustees,  22  Law  J.  Rep. 
(N.s.)  a.B.  164;  1  Bail  C.C.  134. 

In  the  parish  of  B  the  owners  and  not  the  occu- 
piers of  tenements,  the  value  of  which  did  not 
exceed  6/.,  were  assessed  to  and  paid  the  rates  for 
the  relief  of  the  poor,  imder  the  13  &  14  Vict.  c.  S&. 
At  the  election  of  a  churchwarden  for  the  parish, 
the  votes  of  certain  occupiers  of  tenements  not  ex- 
ceeding the  value  of  6t  were  rejected  on  the  ground 
that  they  were  not  entitled  to  vote,  and  one  of  the 
candidates  was  declared  elected  : — Held,  that  as  the 
election  could  not,  on  this  ground,  be  considered  as 
null  and  void,  and  it  was  not  shewn  that  the  result 
of  the  election  would  have  been  different,  an  appli- 
cation for  a  mandamus  could  not  be  entertained. 
Ex  pa^te  Joyce,  or  Mawly,  23  Law  J.  Rep.  (n.s.) 
M.O.  153;.  3  E.  &  B.  718. 

The  office  of  surgeon  of  the  district  prison  of  St. 
Catherine,  in  the  island  of  Jamaica  (created  by  the 
Acts,  5  Will.  4.  c.  8.  and  4  Vict.  c.  26,  of  the 
Local  Legislation  of  Jamaica),  is  an  office  held 
during  pleasure  only,  and  not  during  good  behaviour. 
Hill  V.  Regima,  8  Moore  P.C.  138. 

Where  Justices  of  the  Peace  having  power  to 
appoint  a  surgeon,  appointed  another  in  the  place  of 
one  holding  the  office,  held  (reversing  the  proceeding 
in  the  Supreme  Court  upon  a  mandamus),  first,  that 
the  office  of  surgeon  of  the  district  prison  being  a 
public  office,  held  at  pleasure,  and  not  an  ancient 
office,  the  choice  of  another  to  fill  such  office,  by 
the  .justices,  in  exercise  of  the  powers  vested  in 
them  by  the  local  act,  5  Will.  4.  c.  8,  confirmed  by 
the  4  Vict.  c.  26,  was  a  determination  of  the  first 
appointment.  Secondly,  that  the  office  being  full,  a 
mandamus  would  not  lie.     Ibid. 

Semhle — the  remedy  was  by  quo  warranto  against 
the  occupant  of  the  office.     Ibid. 

Special  leave  to  appeal,  granted  ex  parte,  from  an 
order  of  the  Supreme  Court  at  Jamaica  issuing  a 
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peremptory  mandamus^  directing  Justices  of  the 
Peace  to  restore  a  party  to  the  otfice  of  surgeon  : 
subject  to  the  right  of  the  respondent  to  move  upon 
a  counter-petition  to  quash  the  leave  given.     Ibid. 

(S)  To  Quarter  Sessions. 

A  party  rated  under  the  Sanitary  Act  of  Liverpool 
in  respect  of  his  property  within  the  borough,  ap- 
pealed to  the  Court  of  Quarter  Sessions  of  the 
borough,  on  the  ground  that  he  was  rated  at  too 
large  a  sum.  The  act  which  authorized  the  rate, 
gave  the  appeal,  and  empowered  the  Court  of 
Quarter  Sessions  on  appeal  to  amend  and  quash  the 
rate,  provided,  in  section  156,  that  the  net  annual 
value  of  the  property,  in  respect  of  which  the  per- 
son was  liable  to  be  rated,  was  to  be  ascertained 
according  to  the  meaning  of  the  words  "net  annual 
value  "  in  the  6  &  7  Will.  4.  c.  96,  the  act  to  regu- 
late parochial  assessments;  and  that  it  should,  in  all 
cases,  for  the  purposes  of  the  Sanitary  Act,  "be 
taken  and  estimated  according  to  such  value  as  the 
same  was  or  should  be  rated  or  assessed  in  the  rate 
or  assessment  for  the  relief  of  the  poor  in  the  year 
preceding."  The  assessment,  in  the  rate  appealed 
against,  was  made  according  to  the  poor-rate  of  the 
preceding  year.  On  the  appeal,  the  appellant  pro- 
posed to  shew  that  the  assessment,  although  according 
to  the  poor-rate,  was  too  high;  but  the  Recorder 
decided  that,  under  section  156,  he  could  not  go  into 
evidence  as  to  the  value,  and  dismissed  the  appeal. 
The  Court  refused  to  grant  a  mandamus  to  compel 
the  Recorder  to  hear  the  appeal,  on  the  ground  that 
the  dismissal  was  not  a  declining  of  jurisdiction  by 
him,  but  a  decision  on  the  appeal,  and  that,  there- 
fore, the  Court  had  no  power  to  issue  the  mandamus, 
whether  the  construction  which  the  Recorder  had 
put  upon  the  act  were  right  or  wrong.  Regina  v. 
the  Recorder  of  Liverpool,  20  Law  J.  Rep.  (k.s.) 
M.C.  35. 

(c)  To  Inferior  Courts. 

Certain  parties  claimed,  as  their  own,  goods  which 
had  been  seized  in  execution,  as  the  defendant's 
goods,  under  a  judgment  of  the  county  court.  On 
an  interpleader  summons  being  taken  out  in  the 
county  court,  the  claimants  stated,  as  ihe  particulars 
of  their  claim,  that  "  the  goods  v.'ere  assigned  to  us 
by  an  indenture,  dated,  &c.,  and  made  between  the 
defendant  and  ourselves."  The  county  court  Judge 
held  the  particulars  insufficient,  refused  to  allow  the 
parties  to  go  into  their  claim,  and  made  an  order 
adjudicating  the  goods  to  be  the  property  of  the 
execution  debtor: — Held,  that  the  particulars  of 
claim  were  sufficient;  that  the  county  court  Judge 
was  wrong  in  refusing  to  consider  the  claim,  and  a 
mandamus  to  him  to  hear  and  adjudicate  upon  it 
was  granted.  Regina  v.  Richards,  20  Law  J.  Rep. 
(n  s.)  Q.B.  351 ;  2  L.  M.  &  P.  P.C.  263. 

(d)  To  the  Lords  of  Treasmy. 

[See  Regina  v.  the  Lords  of  the  Treasury,  title 
Appobtionment,  (A)  (6).] 

(e)  To  Public  Companies  and  Commissioners. 

Under  the  8  &  9  Vict.  c.  20.  a.  46,  a  railway  com- 
pany has  the  option,  when  its  line  of  railway  crosses 
a  turnpike  road  or  a  public  highway  (except  when 
otherwise  provided  by  the  special  Act),  either  to 


carry  the  road  over  the  railway  or  the  railway  over 
the  road.  A  mandamus  to  command  the  company 
to  do  one  of  these  two  things  is  therefore  defective 
unless  it  shews,  on  the  face  of  it,  circumstances  which 
establish  the  impossibility  of  the  company  exercising 
this  option.  Regina  v.  the  South-Eastem  Rail.  Co., 
4  H.L.  Cas.  471. 

Where  such  a  mandamus  had  been  issued,  and  the 
return  had  merely  traversed  that  the  road  was  a 
public  road,  and  the  issue  thus  raised  had  been  found 
against  the  company,  and  a  peremptory  mandamus 
had  been  awarded, — Held,  that  on  a  writ  of  error, 
the  Court  of  Error  being  satisfied  that  the  mandamus 
itself  ought  not  to  have  issued,  had  properly  reversed 
the  whole  judgment.     Ibid. 

A  bill  being  introduced  into  parliament  for  the 
purpose  of  more  eifectually  draining  a  particular  dis- 
trict of  level,  through  a  certain  other  district  entirely 
within  the  jurisdiction  of  the  Commissionersof  Sewers 
for  the  county  of  Norfolk,  acting  under  the  3  &  4 
Will.  4.  c.  42,  the  Commissioners  apprehending  that 
Jhe  provisions  of  the  said  bill  wouid,  if  passed,  occa- 
sion an  injury  to  the  land  within  their  jurisdiction, 
hondjide  and  with  discretion  and  prudence  caused 
their  clerk  to  take  all  reasonable  and  necessary  steps 
for  opposing  the  bill  in  parliament,  and  to  prevent  its 
passing,  or  to  obtain  the  adoption  of  certain  clauses; 
and  thereby  a  considerable  amount  for  costs  and 
expenses  had  been  incurred,  and  remained  due  to 
the  clerk,  who  had  since  died: — Held,  that  his  legal 
representatives  were  entitled  to  a  mandamus,  direct- 
ing the  Commissioners  to  levy  a  rate  on  the  land 
\\ithin  their  jurisdiction,  under  the  4  &  5  Vict.  c.  45, 
and  to  pay  off  the  amount  due  for  such  costs  and 
expenses.  Regina  v.  the  Commissioners  of  Sewers 
for  the  County  of  Norfolk,  20  Law  J.  Rep.  (n.s.) 
Q.B.  121;  13  Q.B.  Rep.  549. 

Where  Commissioners  under  a  local  act  have 
power  to  appoint  officers  at  a  salary  to  be  paid  out 
of  the  rates  raised,  the  appointment  does  not  create 
a  contract  on  the  part  of  the  Commissioners  to  pay 
the  salary.  Therefore  an  indebitatus  aiAion  will  not 
lie  against  them  for  salary;  but  a  mandamus  or  an 
action  on  the  case  is  the  proper  remedy.  Bogg  v. 
Pearse,  20  Law  J.  Rep.  (k.s.)  C.P.  99;  10  Com. 
B.  Rep.  534;  2  L.  M.  &  P.  P.C.  21. 

(B)  Writ  of. 

[See  17  &  18  Vict.  w.  126.  ss.  68—72.] 

(a)  Service. 

The  Court  refused  to  set  aside  the  service  of  a 
copy  of  a  writ  of  mandamus  issued  against  a  corpo- 
ration, the  original  not  having  been  shewn  to  the 
defendants  at  the  time  of  the  service.  Regina  v. 
the  Birmingham  and  Oxford  Junction  Rail.  Co., 
22  Law  J.  Rep.  (n.s.)  Q.B.  195;  1  E.  &  B.  293. 

(J)  Pleadings. 

The  prosecutor  of  any  writ  of  mandamus  may 
since  stat.  1  Will.  4.  c.  21.  plead  several  matters  to 
the  return,  by  leave  of  the  Court.  Regima  v.  Am- 
bergate  Rail.  Co.,  22  Law  J.  Rep.  (n.s.)  Q.B.  191; 
17  Q.B.  Rep.  9.57. 

A  mandamus  the  object  of  which  is  to  enforce  a 
civil  right  is  a  proceeding  in  aid  of  which,  under 
stat.  14  &  15  Vict.  u.  99.  s.  6,  a  Judge  may  grant 
an  order  for  the  inspection  of  documents  by  either 
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of  the  litigant  parties,  when  the  return  to  such  writ 
is  traversed.     Ibid. 

Mandamus  to  the  lord  and  steward  of  the  manor 
of  C,  to  admit  E  H  P,  upon  payment  of  the  usual 
fines  and  fees,  to  certain  copyhold  estates  which 
were  alleged  in  the  writ  to  have  descended  to  the 
said  E  H  P,  as  the  heiress-at-law  of  S  T,  deceased, 
who  was  her  maternal  uncle  and  the  person  last 
seised.  The  return  alleged  that  the  said  copyhold 
estates  did  not  descend  to  the  sidd  E  H  P,  as  the 
heiress  of  S  T,  and  that  the  said  E  H  P  was  a 
stranger  in  blood  to  the  said  S  T,  and  not  entitled  to 
the  said  estates,  whereof  the  said  S  T  died  so  seised. 
Pleas,  first,  that  the  said  estates  did  descend  to  the 
said  E  H  P,  as  the  heiress-at-law  of  the  said  S  Tj 
secondly,  that  the  said  E  H  P  was  not  a  stranger  in 
blood  to  the  said  S  T  as  alleged;  thirdly,  that  E  H  P 
was,  on  the  death  of  S  T,  entitled  to  the  said  estates 
whereof  S  T  died  so  seised  : — Held,  upon  demurrer 
to  the  second  plea,  that  it  was  to  be  considered  as  a 
distinct  and  single  plea,  and  that  it  traversed  an  im- 
material allegation  in  the  return,  and  was,  therefore, 
_bad.  And,  per  Erie,  J.,  that  one  plea,  traversing 
the  whole  of  the  allegation  in  the  return  would  have 
been  good.  Per  Crompton,  J.,  that  the  rule  of 
pleading,  which  admitted  of  the  whole  of  an  allega- 
tion being  put  in  issue,  though  too  much  had  been 
alleged,  did  not  apply.  Eegina  v.  Dendy,  22  Law 
J.  Jiep.  (n.s.)  Q.B.  247;  1  E.  &  B.  829. 

A  mandamus,  after  reciting  letters  patent  incorpo- 
rating a  company,  and  alleging  that  D  was  duly 
qualified  to  be  elected  an  assistant  of  the  company, 
that  he  was  elected,  that  he  had  not  misconducted 
himself,  that  there  was  no  good  cause  for  removing 
him,  and  that  the  wardens  wrongfully  removed  him 
from  his  office,  prayed  that  he  might  be  restored. 
The  return  of  the  wardens  alleged,  that  the  letters 
patent  were  not  fully  set  out,  that  D  was  not  duly 
qualified,  that  he  had  misconducted  himself,  that 
there  was  good  cause  for  removing  him,  and  that  the 
wardens  did  not  wrongfully  remove  him.  The 
return  then  proceeded  to  state  a  bye-law  that  bank- 
rupts and  insolvents  should  be  ineligible,  that  D 
obtained  his  election  by  fraudulently  representing 
himself  solvent  when  insolvent,  that  he  afterwards 
became  bankrupt,  whereupon  they  duly  and  accord- 
ing to  law  removed  him.  On  an  application  under 
section  52.  of  the  statute  IS  &  16  Vict.  c.  76  (the 
Common  Law  Procedure  Act),  calling  on  the  defen- 
dants to  amend  the  general  allegations  in  their 
return,  it  was  held  (assuming  the  statute  to  apply  to 
proceedings  by  mandamus)  that  the  rule  should  be 
refused,  as  the  latter  part  of  the  return  plahily 
shewed  on  what  the  defendants  relied,  and  therefore 
that  D  could  not  be  embarrassed,  prejudiced,  or  de- 
layed in  trying  the  question  ;  but  that  the  case  might 
have  been  different  had  the  general  traverse  in  the 
return  not  been  followed  by  the  special  statement. 
Segma  v.  the  Saddlers  Co.,  22  Law  J.  Rep.  (n.s.) 
Q.ft  451;  1  Bailee,  183. 

Where  a  party  under  section  66.  of  the  same  act 
sets  out  any  omitted  part  of  a  document  pleaded  by 
his  opponent,  the  latter  is  not  called  upon  to  make 
any  answer  to  it.     Ibid. 

(C)  Costs. 

Upon  a  judgment  awarding  a  peremptory  manda- 
mus, the  costs  are  not  those  awarded  at  the  discretion 


of  the  Court,  under  sect.  6.  of  the  1  Will.  4.  c.  21' 
but  are  the  general  costs  under  section  4.  of  that 
statute.  Regi/na  v.  the  South-Eastern  Rail.  Co.,  4 
H.L.  Cas.  471. 

The  guardians  of  the  poor  sued  H  in  a  county 
court,  to  recover  from  him  the  expense  of  abating  a 
nuisance  in  a  ditch  of  which  they  alleged  he  was  the 
owner.  He  denied  that  the  ditch  was  his,  and  applied 
to  a  Judge  at  chambers  for  a  prohibition,  on  the 
ground  that  title  to  land  came  in  question,  and  that 
the  county  court  had  no  jurisdiction.  The  .Tudge 
referred  him  to  the  full  Court,  but  no  application 
being  made  the  cause  was  heard  and  decided  against 
him;  the  county  court  Judge,  though  of  opinion 
that  he  had  no  jurisdiction,  acting  upon  the  sup- 
posed opinion  to  the  contrary  of  the  Judge  at  cham- 
bers. The  county  court  Judge,  however,  afterwards 
refused  to  order  H  to  pay  the  sum  adjudged  due,  on 
the  ground  that  he  thought  he  had  no  jurisdiction ; 
and  a  mandamus  having  been  moved  for  to  compel 
him  to  make  the  order,  H  shewed  cause,  but  the 
Court  ultimately,  putting  for  the  first  time  a  judicial 
construction  upon  the  statute  11  &  12  Vict.  c.  123, 
held  that  the  action  lay  in  the  county  court,  and 
directed  the  mandamus  to  issue.  H  did  not  offer 
any  further  opposition.  On  an  application  against 
H  to  compel  him  to  pay  the  costs  of  obtaining  the 
rule  for  the  mandamus,  the  Court,  holding  the  rule 
of  practice  to  be  that  the  party  opposing  the  issuing 
of  the  mandamus  unsuccessfully  must  pay  costs 
unless  there  are  strong  grounds  to  the  contrary,  re- 
fused to  make  H  pay  costs,  considering  that  the  cir- 
cumstances above  stated  afforded  sufficient  grounds 
for  exempting  him  from  the  liability.  Regma  v. 
Harden,  23  Law  J.  Rep.  (n.s.)  Q.B.  127;  1  Bail 
C.C.  214. 

In  November,  a  person  applied  to  the  defendants, 
who  were  overseers  of  a  parish,  to  certify,  under  the 
Beer  Licensing  Act,  that  he  was  resident  occupier  of 
certain  premises  in  their  parish.  They  inquired  and 
found  that  the  premises  were  not  wholly  in  his  occu- 
pation, and  consequently  refused  their  certificate. 
In  the  May  following,  the  same  party  made  another 
similar  application  to  the  overseers,  but  they  again 
refused  it,  believing  the  applicant  not  entitled  to  the 
certificate,  as  no  notice  had  been  given  to  them  that 
an3j  alteration  had  been  made  in  the  occupation, 
though  it  was  probable  that  the  applicant  had  in  fact 
become  the  occupier  during  the  interval.  The  ap- 
plicant thereupon  obtained  a  mandamus  (after  argu- 
ment), directing  the  overseers  to  inquire  whether  he 
was  the  occupier  in  May,  and  to  certify  accordingly. 
They  returned  that  they  had  inquired,  and  were 
unable  to  ascertain  whether  he  was  occupier  in  May, 
but  stated  that  he  was  then  the  occupier  of  the  pre- 
mises. The  Court,  under  the  above  circumstances, 
in  its  discretion,  refused  to  grant  the  applicant  the 
costs  of  the  mandamus,  as  the  refusal  of  the  over- 
seers, in  May,  to  certify  was  not  wrongful,  and  it  was 
even  doubtful  whether  he  was  at  that  time  entitled 
to  a  certificate.  Regina  v.  Langridge,  24  Law  J. 
Rep.  (n.s.)  Q,.B.  73. 

The  Court  will  not  grant  costs  on  making  a  rule 
for  a  mandamus  absolute,  upon  a  mere  affidavit  of 
service ;  but  on  affidavits  shewing  ground  for  believing 
that  the  litigation  is  at  an  end,  and  that  the  defen- 
dants have  had  notice  that  the  application  will  be 
made  for  costs,  at  the  time  the  rule  is  made  absolute, 
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MANSLAUGHTER— MARRIAGE. 


the  Court  will  make  it  absolute  with  costs.     Eegina 
V.  ike  East  Anglian  Sail.  Co.,  2  E.  &  B.  475. 


MANSLAUGHTER. 

[Form  of  the  indictment,  see  14  &  15  Vict.  u.  ]  00. 
8.  4.] 

Trustees  appointed,  under  a  local  act,  for  the 
purpose  of  repairing  the  roads  in  a  district,  with 
power  to  contract  for  executing  such  repair,  are  not 
chargeable  with  manslaughter  if  a  person,  using  one 
of  such  roads,  is  accidentally  killed  in  consequence 
of  the  road  being  out  of  repair  through  neglect  of 
the  trustees  to  contract  for  repairing  it.  Begina  v. 
Pocock,  17  Q-B.  Rep.  34. 

If  an  engineer,  employed  to  manage  a  steam- 
engine  engaged  to  draw  up  miners  from  a  coal  pit, 
leave  the  engine  in  the  charge  of  an  ignorant  boy, 
who  tells  him  that  he  is  unable  to  manage  it,  and  in 
the  absence  of  the  engineer  a  man  is  drawn  up,  who 
is  killed  from  the  want  of  skill  in  the  boy  to  manage 
the  engine,  this  is  manslaughter  in  the  engineer. 
Begina  v.  Lowe,  3  Car.  &  K.  123. 

A  person  may  by  a  neglect  of  duty  render  himself 
liable  to  be  convicted  of  manslaughter  or  even  of 
murder.     Ibid. 

On  an  indictment  for  manslaughter  by  reason  of 
gross  negligence  and  ignorance  in  surgical  treatment, 
neither  on  the  one  side  nor  the  other  can  evidence 
be  gone  into  of  former  cases  treated  by  the  prisoner; 
but  witnesses  may  be  asked,  causd  sdentice,  their 
opinion  as  to  his  skill.  Begina  v.  Whitehead,  3  Car. 
&  K.  202. 


MARKET. 

LSee  Boha-ts  v.  the  Churchwardens,  dc.  of  Ayles- 
bury, title  Rate;  Poor-rate.j 


MARRIAGE. 
[See  titles  Baron  and  Feme Divorce.] 

(A)  Validity  op. 

(B)  Contract. 

(C)  Settlement. 

(D)  Proof  of. 

(E)  Breach  of  Promise  of. 


(A)  Validity  op. 
The  contract  of  marriage  is  in  its  essence  a  consent 
on  the  part  of  a  man  and  woman  to  cohabit  with 
each  other,  and  with  each  other  only.  The  religious 
element  does  not  require  anything  more  of  the  parties, 
and  therefore  it  is  not  essential  that  all  the  words  of 
the  marriage  service,  to  be  repeated  by  the  man  and 
woman,  should  be  actually  said ;  but  the  ceremonies 
required  by  law,  such  as  the  publication  of  the  banns 
and  the  like,  being  complied  with,  when  the  hands  of 
the  parties  are  joined  together,  and  the  clergyman 
pronounces  them  to  be  man  and  wife,  if  they  under- 
stand that  by  that  act  they  have  agreed  to  cohabit 
together,  and  with  no  other  person,  they  are  married. 
Ilarrod  v.  Harrod,  1  Kay  &  J.  4. 


Therefore  deaf  and  dumb  persons  may  marry,  and 
the  presumption  is  in  favour  of  the  validity  of  such 
a  marriage,  and  of  the  capacity  of  the  parties  to  con- 
tract it,  and  the  onus  of  proof  is  upon  those  who 
would  impeach  such  a  marriage.     Ibid. 

Every  thing  is  presumed  in  favour  of  marriage. 
Ibid. 

If  there  be  no  question  of  mental  capacity,  the 
objection  that  a  deaf  and  dumb  person  did  not 
understand  the  nature  of  the  contract  of  marriage, 
which  she  had  been  induced  to  enter  into,  is  an 
objection  on  the  ground  of  fraud.     Ibid. 

Distinction  between  unsoundness  of  mind  and 
mere  dullness  of  intellect.     Ibid. 

An  issue  as  to  sanity  is  not  directed  merely  upon 
a  suggestion  in  an  answer;  but  such  suggestion  may 
be  supported  by  evidence  occasioning  a  reasonable 
doubt  as  to  the  sanity.     Ibid. 

Evidence  of  witnesses  discredited  by  the  inconsis- 
tency therewith  of  their  own  previous  conduct  and 
acts.     Ibid. 

(B)  Contract. 

If  a  party  upon  the  marriage  of  two  persons  makes 
a  representation  upon  the  faith  of  which  the  marriage 
takes  place,  he  shall  be  bound  to  make  good  his  re- 
presentation. Bold  V.  Hutchinson,  24  Law  J.  Rep. 
(N.S.)  Chanc.  285;  20  Beav.  250. 

Upon^  contract  for  marriage  a  representation  by 
a  father  that  the  fortune  of  his  daughter  will,  at  the 
decease  of  himself  and  wife,  amount  to  1 0,000i  at 
the  least,  was  decreed  to  be  specifically  carried  into 
effect  in  favour  of  the  husband,  who  was  entitled  to 
a  life  interest  in  his  wife's  fortune,  although  the  wife 
had  died  in  the  lifetime  of  her  father  without  issue. 
Ibid. 

A  statement  was  made  by  a  father  previous  to  the 
marriage  of  his  daughter,  that  he  had  settled  the 
W  estate  upon  her,  which  was  of  the  value  of  about 
40,000/!.,  and  that  he  could  do  nothing  more;  the 
fact  being  that  he  had  settled  the  estate,  subject  to  a 
charge  for  securing  5,000t,  which  he  had  paid  off 
previous  to  the  marriage  and  kept  alive  for  his  own 
benefit.  After  the  decease  of  the  settlor,  upon  a 
claim  by  the  husband  and  wife  to  have  the  estate 
discharged  from  the  S,000J., — Held,  that  they  were 
bound  to  prove  that  the  marriage  took  place  upon  a 
definite  statement  by  the  father  of  what  he  had  done, 
or  intended  to  do;  and  in  the  absence  of  such  evi- 
dence, that  the  father  was  justified  in  keeping  alive 
the  charge  of  5,000Z.  for  his  own  use;  and  that  after 
his  decease  it  formed  a  part  of  his  residuary  estate. 
Jameson  v.  Stein,  25  Law  J.  Rep.  (s.s.)  Chanc.  41; 
21  Beav.  5. 

(C)  Settlement. 
[See  Baron  and  Feme,  (A)  (/),  and  (B)  (a).] 
By  a  settlement,  in  the  Scotch  form,  made  upon 
the  marriage  of  a  Scotchman,  domiciled  in  Scotland, 
with  an  Englishwoman,  the  husband  covenanted  to 
pay  after  his  death  an  annuity  to  his  widow  and 
portions  to  his  children,  for  which  causes  the  wife 
assigned  her  real  and  personal  estate  "  to  and  in 
favour  of  her  husband,  in  conjunct  fee  and  liferent, 
and  the  children  of  the  marriage,  whom  failing,  the 
wife,  her  heirs  and  assigns."  For  some  years  after 
the  solemnization  of  the  marriage  the  husband  and 
wife  continued  domiciled  in  Scotland,  the  wife  in  the 
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mean  time  becoming  entitled  under  her  father's 
will  to  a  share  in  the  corpus  of  his  personal  estate. 
They  then  changed  their  domicil  to  England,  after 
which  the  trustee  of  the  will  of  the  wife's  father  paid 
part  of  the  wife's  portion  of  the  testator's  estate  to 
the  husband  upon  the  joint  receipt  of  the  husband 
and  wife : — Held,  affirming  a  decree  of  the  Master 
of  the  Rolls,  upon  a  bill  filed  by  the  wife  against 
the  trustee,  impeaching  the  validity  of  such  payment, 
that  the  trustee  was  justified  by  the  terms  of  the  set- 
tlement in  making  it.  Dv/nctm  v.  Oaimum,  24  Law 
J.  Rep.  (n.s.)  Chanc.  460. 

Held,  also,  the  husband  having  become  bankrupt 
before  the  filing  of  the  bill,  and  the  effect  of  the 
settlement,  interpreted  according  to  the  Scotch  law, 
being  to  give  him  a  life  interest  in  the  fund,  with  re- 
mainder to  his  wife  absolutely,  that  his  life  interest 
could  not  be  impounded  to  secure  the  performance 
of  his  covenant  to  pay  the  annuity  and  portions. 
Ibid. 

A  husband  and  wife  who  have  made  a  marriage 
settlement  of  personal  estate  in  a  foreign  form  must 
be  taken  to  have  contracted  not  only  for  such 
powers  of  disposition  over  the  property  as  are  ex- 
pressly reserved,  but  also  for  all  such  as  by  the  law 
according  to  which  the  settlement  is  to  be  construed, 
are  incidents  to  the  estates  created  by  it,  and  such 
powers  are  not  lost  by  the  parties  afterwards  becom- 
ing domiciled  in  a  country  by  the  law  of  which  those 
powers  are  not  incident  to  the  estates.     Ibid. 

(D)  Pkoop  of. 

In  order  to  prove  that  a  marriage  in  Scotland  is 
valid  according  to  the  law  of  Scotland,  a  witness 
conversant  with  Scotch  law  as  to  marriage  ought  to 
be  called.  Regima  v.  Pmey,  22  Law  J.  Rep.  (n.s.) 
M.C.  19  ;  1  Dears.  C.C.  32. 

(E)  Breach  of  Promise. 

A  declaration  alleged,  that  in  consideration  that 
the  plaintiff  had  promised  to  marry  the  defendant, 
the  defendant  promised  to  marry  her;  that  the  plain- 
tiff continued  and  still  is  unmarried,  and  until  the 
discovery  of  the  defendant's  marriage  was  ready  and 
willing  to  marry  him;  that  after  the  defendant's  pro- 
mise the  plaintiff  discovered  that  the  defendant  was 
and  still  is  married,  and  that  the  plaintiff  had  not  at 
the  time  of  the  defendant's  promise  any  notice  of 
the  defendant's  then  marriage: — Held,  on  motion  in 
arrest  of  judgment,  that  the  declaration  was  good,  and 
that  the  plaintiff's  remaining  unmarried  was  a  suiE- 
cient  consideration  for  the  defendant's  promise  to 
marry  her.  MiBward  v.  Littlewood,  20  Law  J.  Rep. 
(s.8.)  Exch.  2;  6  Exch.  Rep.  77o. 

Dictma,  per  PoUock,  C.B.,  that  a  promise  by  a 
married  man  to  a  woman  to  marry  her  after  his  wife's 
death  is  illegal.     Ibid. 


(C)  Liability  of  the  Master. 
(o)  For  Acts  of  Seriia'nis. 
(h)  For  Acts  of  Contractors. 
(c)  F(yr  Injwries  to  Servamts. 

(D)  Jurisdiction  of  Justices. 
(a)  Over   Servants  absenting 

neglecting  their  Work, 
(ft)  To  enforce  Payment  of  Waga. 


MASTER  AND  SERVANT. 

(A)  Contract  of  Hieino. 

(a)  Construction  of,  in  general. 

(b)  Validity  of. 

( c)  Yea/rly  Siring. 

(d)  Determination  of. 

( e)  Wages  contrary  to  the  TrucTc  Act. 

(B)  RioHTs  OF  Master  and  Servant. 

Digest,  1850—1855. 


(A)  Contract  of  HiRiNa. 

(a)  Construction  of,  in  general. 

[See  Metenerv.  Bolton,  title  Amendment,  (H)  (6).] 

A  count  in  a  declaration  in  assumpsit  set  forth  an 
agreement  between  an  attorney  and  solicitor  and  a 
company,  that  "  from  January  then  next,  the  plain- 
tiff, as  the  attorney  and  solicitor  of  the  company, 
should  receive  a  salary  of  1001.  per  annum,  in  lieu 
of  rendering  an  annual  bill  of  costs  for  general  busi- 
ness transacted  by  him  for  the  company  as  such 
attorney  and  solicitor;  and  should  for  such  salary 
advise  and  act  for  the  company  on  all  occasions  in  all 
matters  connected  with  the  company "  (the  prose- 
cuting and  defending  of  suits,  preparing  bonds,  and 
some  other  matters,  for  which  he  was  to  be  allowed 
the  regular  charges,  being  excepted),  "and  that  he 
should  attend  the  secretary  and  the  board  of  directors 
when  required."  The  count  then  alleged,  "That in 
consideration  that  the  plaintiff  had,  at  the  request  of 
the  company,  promised  the  company  to  perform  his 
part  of  the  agreement,  the  company  promised  the 
plaintiff  to  perform  their  part,  and  to  retain  and 
employ  him  as  such  attorney  and  solicitor  of  the  said 
company,  on  the  terms  aforesaid."  The  count  then 
alleged  for  breach,  that  "  though  for  a  small  space  of 
time  the  company  did  retain  and  employ  the  plaintiff 
as  such  attorney  and  solicitor  on  the  terms  aforesaid, 
and  did  pay  him  a  small  part  of  the  salary,  and  though 
he  was  always  ready  and  willing  to  advise  and  act 
for  the  company,  and  to  accept  the  salary  on  the 
terms  aforesaid,  and  in  all  other  respects  to  fulfil  the 
agreement  on  his  part,  yet  the  company,  disregarding, 
&c.,  did  not,  nor  would,  continue  to  retain  or  employ 
the  plaintift'  as  such  attorney  or  solicitor  on  the  terras 
aforesaid,  but,  on  the  contrary," in  May,  "wrongfully 
dismissed  and  discharged  the  plaintiff  from  such  em- 
ployment and  retainer,  and  then  and  from  thence 
hitherto  have  wholly  refused  to  retain  or  employ  him 
as  such  attorney  and  solicitor  of  the  said  company, 
and  to  pay  him  the  salary  as  aforesaid,  by  reason  of 
which  last-mentioned  premises  the  plaintiff  has 
wholly  lost  and  been  deprived  of  the  salary,  and  also 
of  divers  great  gains  and  profits  which  he  might  and 
otherwise  would  have  derived  from  such  employment 
in  and  about  the  prosecuting  and  defending  of  suits 
and  preparing  of  bonds,  &c."  After  a  verdict  for  the 
plaintiff,  with  200?.  damages: — Held^  that  the  count 
did  sufficiently  allege  a  consideration  for  the  promise 
to  retain  and  employ  the  plaintiff  as  attorney  and 
solicitor,  and  that  the  consideration  was  not  exhausted 
by  the  promise  on  the  part  of  the  company  to  per- 
form the  agreement.  Ctimens  v.  Elderton,  4  H.L. 
Cas.  624;  13  Com.  B.  Rep.  495. 

In  1846,  the  defendant  entered  into  the  service  of 

the  plaintiff,  a  solicitor  at  Amersham,  as  his  clerk, 

and,  in  December  1849,  the  plaintiff  put  an  end  to 

the  service,  by  a  notice,  to  expire  on  the  25th  of 
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March  1850.  On  the  7th  of  January  1850,  the  de- 
fendant wrote  to  the  plaintiff,  asking  to  be  paid  his 
salary  to  Lady-day,  and  to  be  at  once  discharged, 
"  in  order  that  he  might  go  to  London  and  remain 
there  until  he  could  meet  with  another  engagement." 
To  this  letter  the  plaintiff  replied,  assenting  to  the 
defendant's  proposal,  saying, — "  Of  course,  I  should 
have  expected  your  services,  if  you  were  in  Amer- 
sham ;  but,  as  you  request  me  at  once  to  pay  your 
salary  to  Lady-day,  in  order  that  you  may  go  to 
town  until  you  meet  with  another  engagement,  I 
consent  to  accord  your  request:"  and,  on  the  follow- 
ing day,  the  plaintiff  asked  the  defendant  whether, 
"  if  he  paid  him  up  to  the  26th  of  March,  he  intended 
going  to  town  and  remaining  there  till  he  got  another 
engagement,"  to  which  the  defendant  answered  that 
he  did;  whereupon  the  plaintiff  said, — "on  these 
conditions,  I  am  prepared  to  pay  your  salary  at  once 
up  to  Lady-day;  but,  if  you  remain  in  Amersham, 
I  shall  expect  your  services," — and  accordingly  paid 
him  the  ftiU  quarter's  salary.  The  defendant  went 
to  London,  but  shortly  afterwards,  and  before  Lady- 
day,  returned  to  Amersham  at  the  request  of  a  client 
of  the  plaintiff's,  in  whose  employ  he  remained, 
giving  professional  advice: — Held,  that  there  was  no 
evidence  of  a  contract  on  the  part  of  the  defendant 
to  go  to  London  and  remain  there,  or  to  forbear  to 
give  his  services  in  Amersham  to  any  person  other 
than  the  plaintiff,  or  to  render  service  to  the  plaintiff 
if  he  should  return  to  Amersham.  Daniels  v.  Chan- 
ley,  n  Com.  B.  Rep.  739. 

(J)  ValidUyof. 

W  ^[reed  in  writing  with  G,  in  consideration  of 
Zl.  lent  by  G  and  of  wages  agreed  to  be  paid  him,  to 
serve  G  as  a  tinplate  worker,  and  not  to  serve  any  one 
else  without  leave  in  writing,  for  the  term  of  twelve 
months  and  until  the  expiration  of  three  calendar 
monthsafter  notice  by  W  to  G  of  his  intention  to  deter- 
mine the  service,  and  to  ful  SI  his  service  in  a  good,  skil- 
ful and  wftrkmanlike  manner.  And  in  consideration  of 
his  good  and  faithful  services,  G  agreed  to  pay  him 
on  Saturday  night  in  every  week  during  the  said 
term,  such  wages  as  the  articles  made  by  W  should 
amount  to,  at  G's  usual  workmen's  prices.  The 
agreement  then  contained  a  proviso  enabling  either 
party  to  determine  the  service  after  the  said  term  of 
twelve  months  by  a  three  months'  notice,  and  a  sti- 
pulation authorizing  G  to  deduct  \0s.  per  week  until 
the  above  sum  of  3/.  was  paid  : — Held,  that  the  agree- 
ment by  reasonable  implication  contained  an  obliga- 
tion on  the  part  of  G  to  find  employment,  and  was  a 
valid  contract  upon  which  Justices  were  bound  to 
adjudicate  under  the  Masters  and  Servants  Act, 
i  Geo.  4.  c.  34.  Begirui  v.  Welc7i,  22  Law  J.  Eep. 
(N.6.)  M.C.  145;  2  E.  &  B.  357. 

(c)  Yearly  Siring. 

The  plaintiff"  was  engaged  by  the  defendants  to 
superintend  their  smelting  works  in  Spain  by  the 
following  letter  : — "  We  shall  require  you  to  enter 
into  an  engagement  for  at  least  three  years,  at  our 
option,  at  a  salary  of  250/."  "  We  should  further 
require  you  to  visit  some  of  the  principal  smelting 
establishments  in  England,  and  go  out  by  way  of 
Gibraltar,  wliich  is  the  shortest."  The  plaintiff 
commenced  visiting  the  smelting  establishments  on 
the  1st  of  February  1850,  and  shortly  after  sailed 


for  Spain,  where  he  served  the  defendants  up  to  the 
middle  of  February   1851,  and  was  then  dismissed 

by  them  : Held,  that  this  was  a  contract  binding 

the  plaintiff  to  stay  three  years,  and  giving  the 
defendants  the  option  of  determining  the  service  at 
the  end  of  each  year;  and,  therefore,  that  the  defen- 
dants, having  dismissed  the  plaintiff  after  the  com- 
mencement of  a  current  year,  were  bound  to  pay  his 
salary  for  that  year.  Down  v.  Pinto,  23  Law  J. 
Rep.  (n.s.)  Exch.  103;  9  Exch.  Rep.  327. 

Held,  also  (ParTce,  B.  duMtanieJ  that  the  service 
commenced  on  the  1st  of  February.     Ibid. 

(d)  Determination  of. 

A  governess  is  not  within  the  rule  applicable  to 
menial  or  domestic  servants,  that  upon  a  general 
hiring  the  service  may  be  determined  by  a  month's 
notice  or  payment  of  a  month's  wages.  Todd  v. 
Kellage,  or  Kerrieh,  22  Law  J.  Rep.  (n.s.)  Exch.  Ij 
8  Exch.  Rep.  151. 

(e)  Wages  contrary  to  ike  Truolc  Act. 

The  plaintiff  contracted  to  load  ironstone  at  so 
much  per  ton,  but  did  not  stipulate  for  his  own  per- 
sonal labour.  He  employed  men  to  do  the  work 
under  him,  and  from  time  to  time  he  worked  per- 
sonally : — Held,  that  he  was  not  an  "  artificer" 
under  the  Truck  Act,  1  &  2  Will.  4.  c.  37.  ss.  3,  5, 
25 — supporting  Riley  v.  Wax'deti.  Shwrmam,  v. 
Sanders,  20  Law  J.  Rep.  (n.s.)  C.F.  99;  13  Com. 
B.  Rep.  166. 

If  a  collier  be  employed  to  get  coal  from  a  mine, 
and  is  to  be  paid  at  a  certain  rate  per  ton  on  the 
coals  got  by  him,  and  has  liberty  to  employ  other- 
men  to  assist  him,  he  is  an  artificer  within  the 
meaning  of  the  Truck  Act,  1  &  2  "Will.  4.  t.  37,  and 
his  wages  must  be  paid  in  money,  not  in  goods,  if 
by  the  contract  he  is  bound  to  give  his  personal 
labour  in  the  performance  of  the  work.  Weaver 
V.  Floyd,  21  Law  J.  Rep.  (n.s.)  Q.B.  161. 

(B)  Rights  of  Mastek  and  Sbkvant. 
[See  titles  Action — Contkact.] 

The  defendant  by  deed  appointed  the  plaintiff 
auditor  of  his  estates  at  a  yearly  salary,  and  in  con- 
sideration thereof  the  plaintiff  covenanted  to  give  up 
his  practice  as  a  barrister,  if  required  so  to  do,  and 
not  to  accept  any  other  office  or  employment  what- 
ever, so  long  as  he  should  hold  the  said  office.  The 
defendant  also  covenanted  to  pay  the  plaintiff  the 
said  salary  during  so  long  as  he  should  hold  the 
office;  and  in  case  the  defendant  should  revoke  the 
appointment  without  adequate  and  just  cause  (to  be 
determined  as  thereinafter  mentioned),  that  the 
defendant  should  pay  him  a  retiring  pension  of 
1,000?.  a  year;  and  it  was  provided  that  the  adequacy 
and  justice  of  the  cause  of  any  revocation  by  the 
defendant  of  the  said  appointment  should  be  deter- 
mined by  J  W:_Held,  that  the  defendant  had  no 
power  of  dismissing  the  plaiTitiff  without  giving  him 
a  right  to  the  pension  of  1,000/.  a  year,  until  he,  the 
defendant,  had  previously  ascertained  by  a  reference 
to  J  W  that  he  had  adequate  and  just  cause  to  re- 
voke the  appointment.  Lowndes  v.  Stamford  and 
Warrington  (Earl),  21  Law  J.  Rep.  (h.s.)  Q.B. 
371;  18  Q.B.  Rep.  425. 

Held,  also,  that  the  jurisdiction  of  the  Court  to 
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enforce  payment  of  the  retiring  pension  was  not 
ousted;  and  tliat  the  plaintiff  might  declare  for  it 
without  shewing  that  there  had  been  any  determina- 
tion by  J  W  or  any  excuse  for  his  not  having  ob- 
tained such  determination,  or  that  a  reasonable  time 
for  obtaining  such  determination  had  elapsed.  Ibid. 

The  declaration  stated,  that  the  plaintiff  entered 
into  the  service  of  the  defendant  for  a  term  of  three 
^ears,  under  an  agreement  that  he,  the  plaintiff, 
would  during  that  time  use  his  best  endeavours  to 
promote  the  interests  of  the  defendant,  and  would 
attend  to  and  carry  out  all  reasonable  requests:— 
Held,  in  an  action  for  wrongful  dismissal  before  the 
end  of  the  term  that  a  plea  that  the  plaintiff  did  not 
whilst  in  the  defendant's  employ  use  his  best  en- 
deavours to  promote  the  interests  of  the  defendant 
according  to  the  agreement,  wherefore  he  was  dis- 
missed, disclosed  a  good  defence.  Ardmg  v.  Lomax, 
24  Law  J.  Rep.  (n.s.)  Exch.  80;  10  Exch.  Kep. 
734. 

If  an  employer  discharge  his  servant,  and  at  the 
time  of  the  discharge  a  good  cause  of  discharge  in 
fact  exists,  the  employer  is  justified  in  discharging 
the  servant,  although  at  the  time  of  the  discharge 
the  employer  did  not  know  of  that  cause.  Willetta 
V.  Oreen,  3  Car.  &  K.  69. 

If  a  traveller  receive  part  of  =>  bill  due  to  his 
employer  in  cash,  and  set  off  the  residue  against  a 
debt  due  from  himself  to  the  debtor,  and  afterwards 
render  to  his  employer  an  account  of  the  cash,  but 
omit  to  mention  the  set-off,  eemble,  that  this  would 
not  be  a  good  ground  of  discharge  unless  it  were 
done  "fraudulently  and  wilfully."    Ibid.^ 

One  servant  has  no  right  to  beat  another;  and  if 
an  under-servant  misconducts  himself  an  upper 
servant  is  not  justified  in  striking  him,  but  should 
inform  their  master.  Regina  v.  Huntley,  3  Car.  & 
K.  113. 

A,  an  under-servant,  who  had  lost  his  right  arm, 
was  beaten  by  B,  an  upper  servant,  for  misconduct ; 
A  took  out  a  knife  and  wounded  B : — Held,  on  a 
trial  for  feloniously  wounding,  that  if  A  did  this  in 
self-defence  only,  he  ought  to  be  acquitted  ;  but  if 
A  used  more  violence  than  was  necessary  for  that 
purpose,  he  ought  to  be  convicted  of  the  misde- 
meanour of  wounding  only,  under  the  statute  14  & 
15  Vict.  c.  19.  s.  5.     Ibid. 

(C)  Liability  op  the  Master. 

[See  titles  Company — Pkincipal  and  Agent.] 

{a)  For  Acts  of  Servants, 

Trespass  for  false  imprisonment.  The  plaintiff 
having  seen  an  advertisement  of  an  excursion  train 
from  Monk's  Ferry  to  Bangor  and  back,  inquired  of 
the  clerk  at  the  Monk's  Ferry  station,  which  be- 
longed to  the  defendants,  as  to  the  return  of  the 
train,  and  was  informed  that  he  could  return  that 
day  by  the  half-past  7  train.  The  plaintiff  then 
took  a  ticket,  proceeded  to  Bangor,  and  returning 
thence  by  train  at  the  time  appointed  arrived  at 
Chester,  where  the  train  stopped.  The  Chester 
station  was  used  by  the  defendants  and  by  other 
railway  companies.  A  railway  servant,  who  had 
charge  of  the  train,  took  the  plaintiff's  ticket,  and 
informing  him  that  he  ought  not  to  have  gone  by 
that  train,  demanded  2s.  6d.  more.  Payment  being 
refused,  the  railway  servant  and  the  superintendent 


took  the  plaintiff  into  custody.  The  plaintiff's 
attorney  having  written  to  the  secretary  of  the  de- 
fendants' company,  asking  for  compensation,  received 
an  answer  fiom  the  secretary,  requesting  that  he 
might  be  furnished  with  the  date  of  the  transaction 
and  promising  to  make  inquiries.  The  secretary  also 
stated  verbally  that  it  was  an  awkward  business,  that 
the  blame  would  fall  upon  the  station  clerk  at  the 
Monk's  Ferry  station,  who  gave  the  plaintiff  the 
false  information,  and  he  also  offered  to  return  the 

2s.  Gd,     Qacere whether  there  was  evidence  for  the 

jury  of  the  railway  servant,  who  made  the  arrest, 
being  a  servant  of  the  defendants.  Roe  v.  the 
Sirhenhead,  Lancashire  amd  Cheshire  Junction 
Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Exch.  9 ;  7  Exch. 
Rep.  3G. 

But  held,  that,  at  all  events,  there  being  no  proof 
of  the  defendants  having  the  power  of  arresting  the 
plaintiff,  there  was  no  evidence  of  their  having  ex- 
pressly or  impliedly  authorized  or  ratified  the  arrest 
made  by  the  raili^ay  servant,  and  therefore  that  they 
were  not  liable  for  his  tortious  act.     Ibid. 

A  railway  train  driven  at  the  rate  of  forty  miles  an 
hour,  according  to  the  general  directions  of  the  rail- 
way company  to  the  driver,  ran  over  and  killed 
some  sheep  which  had  strayed  on  the  line  in  conse- 
quence of  the  defective  fences  of  the  company  :— 
Held,  that  the  train  being  under  the  direction  and 
controul  of  a  rational  agent,  the  company  were  not 
liable  in  trespass  for  the  injury;  but  that  the  proper 
form  of  action  was  by  action  on  the  case,  either  for 
permitting  the  fences  to  be  out  of  repair,  or  for 
directing  the  servant  to  drive  at  such  a  rate  as  to 
interfere  with  the  right  of  the  sheep  to  be  on  the  line 
of  railway.  Shamrod  v.  the  London  and  North- 
Western  Rail.  Co.,  20  Law  J.  Rep.  (k.s.)  Exch. 
185;4Exch.  Rep.  580. 

It  was  the  duty  of  the  defendants'  carman  after 
having  delivered  his  masters'  goods  for  the  day  to 
return  to  their  house,  get  the  key  of  the  stable,  and 
put  up  their  horse  and  cart  in  a  mews  in  an  adjoining 
street.  On  his  return  one  evening  he  got  the  key, 
but  instead  of  going  to  the  mews,  and  without  the 
defendants'  leave,  he  drove  a  fellow  servant  in  an 
opposite  direction,  and  on  his  way  back  injured  the 
plaintiff  by  his  negligent  driving : — Held,  that  the 
defendants  were  not  liable.  Mitchell  v.  CrasmeUet, 
22  Law  J.  Rep.  (n.s.)  C.P.  100;  13  Com.  B.  Rep. 
237. 

The  declaration  alleged  by  way  of  inducement 
"  that  the  defendants  were  possessed  of  a  cart  and 
horse  which  was  being  driven  by  their  servant," 
without  stating  "  at  the  time  of  the  grievance"  com- 
plained of; — Held,  an  immaterial  allegation,  and  not 
traversable.     Ibid. 

The  declaration  also  stated,  that  whilst  the  plain- 
tiff was  crossing  a  certain  street,  the  defendants,  by 
their  servant,  negligently  drove  and  injured  the 
plaintiff: — Held,  that  the  defendants,  under  not 
guilty,  might  shew  that  the  driver  was  not  at  that 
time  acting  as  their  servant.     Ibid. 

Qucere — whether,  if  this  defence  had  not  been 
open  to  them  on  the  original  record,  the  Judge  bad 
power  under  the  222nd  section  of  the  Common  Law 
Procedure  Act  to  allow  a  plea,  which  would  raise  it, 
to  be  added  at  the  trial.     Ibid. 

The  plaintiff  employed  the  defendant  to  remove 
her  goods  in  his  cart,  for  hire.     With  the  consent  of 
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the  drfendant's  carman  the  plaintiff  got  on  the  cart 
with  the  goods,  and  on  the  way  the  cart  broke  down 
and  the  plaintiff  was  seriously  injured  and  her  goods 
broken  : — Held,  that  the  plaintiff  was  not  entitled  to 
recover  damages  for  the  personal  injury.  Lygo  v. 
Newlold,  23  Law  J.  Rep.  (n.s.)  Exch.  109;  9  £xch. 
Rep.  302. 

The  plaintiff,  a  person  of  full  age,  contracted  with 
the  defendant  to  carry  certain  goods  for  her  in  his 
cart.  The  defendant  sent  his  servant  with  the  cart, 
and  the  plaintiff,  by  the  permission  of  the  servant, 
but  without  the  defendant's  authority,  rode  in  the 
cart.  On  the  way  the  cart  broke  down,  and  the 
plaintiff  was  thrown  out  and  severely  injured : — Held, 
that  as  the  defendant  had  not  contracted  to  carry  the 
plaintiff,  and  as  she  had  ridden  in  the  cart  without 
his  authority,  he  was  not  liable  for  the  personal 
injuries  she  had  sustained.  Lyga  v.  Nembold,  9 
Exch.  Rep.  302. 

The  defendant,  with  the  consent  of  the  owner  of 
the  soil  and  the  surveyor  of  the  district,  employed 
P,  who  was  a  labourer,  but  a  person  particularly 
skilled  in  the  construction  of  drains,  to  cleanse  a 
drain  which  ran  from  the  defendant's  garden  under 
the  public  road,  and  paid  P  5s.  for  the  job.  The 
defendant  had  never  before  employed  P,  and  did  not 
in  any  way  interfere  with  or  direct  him  in  doing  the 
job  : — Held,  that  the  relationship  of  master  and  ser- 
vant was  established  between  the  defendant  and  P, 
so  as  to  render  the  defendant  liable  for  an  injury 
occasioned  to  the  plaintiff,  whilst  riding  on  the  public 
road,  by  reason  of  the  negligent  manner  in  which  P 
had  left  the  soil  of  the  road  over  the  drain.  Sadler 
v.  Henlock,  24  Law  J.Rep.  (n.s.)  Q.B.  138;  4  E.  & 
B.  570. 

(ft)  For  Acts  of  Contractors. 

A  having  contracted  with  a  railway  company  to 
construct  a  branch  line,  made  a  sub-contract  with 
F  and  H  to  erect  a  bridge  for  part  of  the  line.  C, 
who  was  foreman  to  F  and  H,  at  a  salary  of  250/. 
a-year  for  attention  to  their  general  business,  con- 
tracted with  F  and  H  for  a  specific  additional  sum 
to  erect  the  necessary  scaffolding  for  the  bridge, 
F  and  H  furnishing  the  materials,  the  gas-lights 
included.  One  of  the  poles  of  the  scaffolding  rested 
upon  a  sleeper  which  was  in  the  highway  and  above 
the  level  of  the  pavement.  In  consequence  of  the 
want  of  sufficient  light  to  shew  the  obstruction,  the 
plaintiff  fell  against  the  sleeper  and  was  injured. 
Subsequent  to  the  accident  additional  lights  were 
put  at  the  expense  of  F  and  H : — Held,  that  F  and  H 
were  not  liable,  but  that  the  plaintiff's  remedy  lay 
against  C.  Knight  v.  Pox,  20  Law  J.  Rep.  (n.s.) 
Exch.  9;  5  Exch.  Rep.  721. 

The  defendants  were  employed  to  pave  a  district 
by  A.  They  contracted  with  B  to  pave  one  of  the 
streets,  B's  workmen  in  the  course  of  paving  the 
street  left  some  stones  at  night  in  such  a  position  as 
to  constitute  a  public  nuisance,  and  the  plaintiff  was 
injured  by  falling  over  these  stones.  No  personal 
interference  of  the  defendants  with,  or  sanction  of 
the  work  of  laying  down  the  stones  was  proved  : — 
Held,  that  the  defendants  were  not  liable.  Overton 
v.  Freeman,  21  Law  J.  Rep.  (n.s.)  C.P.  52;  11 
Com.  B.  Rep.  867. 

Matthews  v.  West  London  Waterworks  Co.,  3 
Campb.  403,  overruled.     Ibid. 


The  plaintiff's  vessel  received  damage  through  the 
negligence  and  unskilfulness  of  the  master  of  a  steam- 
tug,  which  was  employed  in  towing  it  in  the  harbour 
of  N,  By  an  act  of  parliament,  which  appointed 
Commissioners  of  the  harbour,  it  had  been  provided 
that  it  should  be  lawful  for  the  Commissioners  to 
build  or  provide  steam-tugs  for  towing  vessels  into 
or  out  of  the  harbour,  and  that  any  person  requiring 
the  assistance  of  a  towing  vessel  should  pay  to  the 
Commissioners  such  reasonable  compensation  as  the 
Commissioners  should  fix.  An  arrangement  had 
been  entered  into  between  the  Commissioners  and 
the  proprietors  of  the  steam-tugs  which  had  pre- 
viously plied  in  the  harbour  without  being  subject  to 
any  controul  of  the  Commissioners,  that  the  pro- 
prietors should  employ  their  boats  at  a  reduced 
scale  of  charges,  and  that  the  Commissioners  should 
pay  them  a  sum  annually,  by  way  of  compensation 
for  their  making  the  reduction.  The  steam-tugs  had 
been  by  consent  of  the  proprietors  placed  under  the 
controul  of  the  harbour  master,  who  was  authorized 
by  the  act  to  give  directions  respecting  the  manage- 
ment of  vessels  in  the  harbour.  The  plaintiff  re- 
covered judgment  for  the  injury  to  his  vessel  against 
the  Commissioners  in  a  county  court,  on  the  ground 
that  they  were  responsible  for  the  negligence  and 
misconduct  of  the  master  of  the  tug: — Held,  on 
appeal,  that  the  judgment  ought  to  be  reversed,  as 
on  no  inferences  of  fact  that  could  legitimately  be 
drawn  from  the  case,  could  the  judgment  of  the 
county  court  have  been  arrived  at  without  an  error 
in  law.  Cuthiertson  v.  Parsons,  21  Law  J.  Rep. 
(N.s.)  C.P.  165;  12  Com.  B.  Rep.  304. 

If  A  employs  another  to  do  a  lawful  act,  and  he 
in  doing  it  commits  a  public  nuisance,  A  is  not 
responsible.  Aliter — If  the  act  to  be  done  neces- 
sarily involves  the  committing  a  public  nuisance. 
Peachey  v.  Rowla/nd,  22  Law  J.  Rep.  (n.s.)  C.P. 
81;  13  Com.  B.  Rep.  182. 

The  defendants  contracted  with  A  to  fill  in  the 
earth  over  a  drain,  which  was  being  made  for  them 
across  a  portion  of  the  highway  from  their  house  to 
the  common  sewer.  A  after  having  filled  it  in, -left 
the  earth  so  heaped  above  the  level  of  the  highway 
as  to  constitute  a  public  nuisance,  whereby  the 
plaintiff  in  driving  along  the  road  sustained  personal 
injury.  A  few  days  previous  to  the  accident,  and 
before  the  work  was  completed,  one  of  the  defendants 
had  seen  the  earth  so  heaped  over  a  portion  of  the 
drain,  but  beyond  this  there  was  no  evidence  that 
either  defendant  had  interfered  with  or  exercised  any 
controul  over  the  work ; — Held,  that  there  was  no 
evidence  to  go  to  the  jury  of  the  defendants'  liability. 
Ibid. 

Where  a  person  is  employed  to  do  an  unlawful 
act  by  which  an  injury  is  occasioned  to  a  third 
person,  the  employer  is  liable  to  an  action  for  such 
injury,  though  the  party  employed  be  a  contractor, 
and  the  act  that  of  his  servants.  Ellis  v.  the  Shef- 
field Oas  Consumers'  Co.,  23  Law  J.  Rep.  (n.s.)  Q..S. 
42;  2  E.  &  B.  767. 

The  defendants,  a  registered  joint-stock  company, 
contracted  with  W  for  the  laying  of  their  main  gas- 
pipes  in  the  streets  of  Sheffield,  having  no  special 
powers  for  that  purpose.  The  servants  of  W  left  a 
heap  of  earth  and  stones  which  had  been  thrown  out 
of  the  trenches  dug  for  receiving  the  pipes  in  one  of 
the  streets,  and  the  plaintiff  in  passing  along  the 


MASTER  AND  SERVANT;  (D)  Jurisdiction  oe  Justices. 


469 


street  tumbled  over  it  and  was  injured : — Held,  that 
the  defendants  were  liable  to  an  action  for  the  injury 
occasioned  to  the  plaintiff.     Ibid. 

The  defendant  engaged  a  contractor  to  build  a 
warehouse  for  him  on  his,  the  defendant's,  premises. 
The  contractor's  workmen  made  a  deep  excavation 
for  the  foundation  of  the  warehouse  on  the  defen- 
dant's land,  close  to  the  boundary  line,  between  the 
defendant's  and  the  plaintiff's  premises.  In  conse- 
quence of  the  excavation,  the  plaintiff's  yard  wall 
adjoining  gave  way  and  fell  in;  and  the  workmen, 
without  any  directions  from  the  defendant,  carried 
off  the  materials  of  the  fallen  wall.  The  plaintiff's 
house  "was  also  injured  by  the  excavation.  Neither 
the  house  nor  the  wall  had  been  built  ten  years,  and 
the  plaintiff's  premises  were  not  entitled  to  any  sup- 
port from  the  defendant's  land.  In  an  action  in  a 
county  court  by  the  plaintiff  against  the  defendant, 
for  wrongfully  and  negligently  excavating  to  the 
injury  of  the  plaintiff's  premises,  and  forwrongfuUy 
carrying  away  the  materials  of  the  wall,  the  Judge 
told  the  jury  that  as  the  defendant  was  in  possession 
of  the  land  adjoining  the  plaintiflf's,  he  was  answer- 
able for  the  wrongful  acts  of  any  person  allowed  by 
the  defendant  to  go  upon  his  premises  for  the  pur- 
pose of  erecting  the  warehouse  there;  and  that, 
therefore,  the  existence  of  any  contract  between  the 
contractor  and  the  defendant  was  immaterial;  and 
that  if  the  jury  should  be  of  opinion  that  the  work- 
men, whilst  they  were  on  the  defendant's  land  by 
his  permission,  for  the  purpose  of  erecting  the  ware- 
house, had,  from  want  of  due  care,  injured  the  plain- 
tiff's wall  and  buildings,  and  had  carried  away  from 
the  defendant's  land  materials  belonging  to  the  plain- 
tiff, the  defendant  was  liable  for  the  injuries  arising 
from  their  acts :  —  Held,  that  the  direction  was 
wrong;  that  the  action  was  not  maintainable  without 
proof  that  the  plaintiff's  premises  were  entitled  to 
support  from  the  defendant's  land;  and  that  the 
defendant  could  not  be  liable,  though  the  acts  were 
done  on  his  premises,  the  workmen  committing  them 
not  being  his  servants,  and  the  acts  not  being  done 
by  his  direction.  Oayford  v.  Nicholls,  23  Law  J. 
Rep.  (n.s.)  Exch.  205;  9  Exch.  Eep.  70. 

(c)  For  Injwies  to  Servants. 

A  master  is  bound  to  take  all  reasonable  precau- 
tions to  secure  the  safety  of  his  workmen  ;  more 
especially  if  the  work  be  of  a  dangerous  character 
and  the  persons  engaged  proverbially  reckless. 
Paterson  v.  Wallace,  1  Macq.  H.L.  Cas.  748. 

By  the  law  of  England,  when  the  accidental 
death  of  a  servant  is  occasioned  by  the  negligence  of 
a  fellow  servant,  the  master  is  not  generally  held 
responsible.  This  does  not  appear  to  be  the  law  of 
Scotland — sed  qucere.   Ibid. 

How  far  the  rashness  of  the  deceased  is  an  answer 
to  a  claim  of  reparation  on  the  part  of  his  relatives 
where  negligence  is  established  against  the  master. 
Whether  the  Enghsh  and  Scotch  laws  do  not  differ 
on  this  head — qutBre.    Ibid. 

The  plaintiff  was  a  guard  in  the  service  of  the 
defend^^its,  a  railway  company,  and  his  duty  was  to 
attach  certain  carriages  to  the  engine  of  a  goods 
train  and  to  despatch  the  same  within  a  certain  time 
so  as  to  avoid  collision  with  a  passenger  train.  In 
consequence  of  the  plaintiff  not  having  had  another 
person  to  assist  him,  the  engine  started,  threw  him 


upon  the  rails  and  a  truck  passed  over  his  arm.  The 
plaintiff  for  three  months  previously  had  done  the 
same  work  without  any  assistance  and  without 
making  any  objection  : — Held,  in  an  action  by  the 
plaintiff  against  the  defendants  for  compensation  for 
the  injury,  that  the  plaintiff  having  voluntarily 
undertaken  the  duty  was  not  entitled  to  recover. 
Skip  V.  the  Eastern  Comities  Sail.  Co.,  23  Law  J. 
Rep.  (h.s.)  Exch.  23;  9  Exch.  Eep.  223. 

(D)  Jurisdiction  of  Justices. 

(a)  Over  Servamts  ahsenting  themselves  or  neglecting 

their  Worh. 

A  warrant  of  commitment  issued  by  a  Justice, 
under  the  statute  4  Geo.  4.  c.  34.  s.  3,  recited  that 
complaint  had  been  made  to  the  Justice  that  A  had 
contracted  to  serve  with  B  &  C,  in  their  business,  for 
a  term  of  one  year,  to  commence  from  the  11th  of 
November  last,  and  that  the  term  of  his  contract 
being  unexpired,  the  said  A  did,  on  the  2nd  of  June 
instant,  unlawfully  misconduct  himself  in  his  said 
service  by  neglecting  and  absenting  himself  from  his 
said  master's  service  without  notice  or  assigning  a 
sufficient  reason.  The  warrant  adjudged  the  com- 
plaint to  be  true,  and  convicted  A  of  the  offence, 
and  sentenced  him  to  be  imprisoned  for  a  month  : — 
Held,  that  A  was  entitled  to  be  discharged  from 
custody,  as  the  warrant  was  bad  for  not  stating  either 
that  the  contract  was  in  writing,  or  that  A  had 
entered  into  the  service.  In  re  Askew,  20  Law  J. 
Rep.  (n.s.)  IM.C.  241 ;  2  L,  M.  &  P.  P.C.  429. 

A  warrant  of  commitment,  under  the  4  Geo.  4. 
c.  84.  s.  3,  adjudged  that  J  G  having  contracted  to 
serve  J  S  as  a  collier  for  a  certain  time,  and  the  term 
of  his  contract  being  unexpired,  "did  unlawfully 
misdemeau  and  misconduct  himself  in  his  said  service 
by  neglecting  and  absenting  himself  from  his  said 
service  without  the  leave  of  his  master,  without 
having  given  to  his  said  master  any  notice  thereof, 
and  without  assigning  any  sufficient  reason  for  so 
doing" : — Held,  that  the  warrant  was  bad,  as  it  did 
not  shew  that  J  G  had  absented  himself  without 
lawful  excuse.  In  re  Geswood,  23  Law  J.  Rep. 
(N.s.)  M.C.  35;  2  E.  &  B.  9S2. 

Senible — that  such  an  instrument,  although  for 
some  purposes  equivalent  to  a  conviction,  need  not 
set  out  the  evidence ;  at  all  events  since  the  11  &  12 
Vict.  c.  43.  s.  17.     Ibid. 

A  B  was  committed  to  prison  by  a  Justice  under 
the  Master  and  Servants  Act  by  a  warrant  which, 
after  reciting  that  complaint  had  been  made  on  oath 
that  A  B  did  contract  with  Messrs.  M  in  the  capacity 
and  employment  of  a  collier  for  the  term  of  one 
month,  and  so  on  from  month  to  month,  deter- 
minable on  a  month's  notice,  and  for  the  wages  of 
Is.  lOrf.  per  ton  for  cutting  coal;  and  that  the  said 
A  B  entered  into  the  said  service  according  to  the 
said  contract,  and  afterwards  and  before  the  term 
was  completed  was,  in  the  execution  of  his  contract, 
guilty  of  misconduct  and  misdem"eanour  in  unlaw- 
fully absenting  himself  without  the  consent  of  his 
masters,  and  without  lawful  excuse,  proceeded, 
"  and  whereas  the  said  A  B  was,  this  10th  day  of 
December  1853,  duly  convicted  before  me,  &c.  of 
the  said  offence  so  charged  upon  him  in  and  by  the 
said  information,  and  I,  the  Justice,  adjudged  that 
the  said  A  B  for  his  said  offence  should  be  committed 
to  the  said  house  of  correction,  &c.,  these  are  there- 
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fore  to  command,"  &c.  The  warrant  then  directed 
the  gaoler  to  detain  the  prisoner  for  the  time  speci- 
fied therein.  Upon  a  return  to  a  AaScas  corpus 
consisting  of  the  above  warrant, — Held,  first,  that 
affidavits  might  be  used  for  the  purpose  of  shewing 
that  there  was  no  evidence  before  the  Justice  from 
which  he  could  legally  infer  a  contract  creating  the 
relation  of  master  and  servant  between  the  parties; 
and  so  negativing  jurisdiction.  Ex  parte  Bailey,  and 
Ex  parte  Collier,  23  Law  J.  Rep.  (n.s.)  M.C.  161; 
3  E.  &  B.  607. 

But,  it  being  assumed  that  the  evidence  before  tlie 
Justice  was  that  A  B  was  employed  by  Messrs.  M 
under  a  contract  to  serve  until  a  month's  notice 
should  be  given  by  either  party;  that  the  price  to  be 
paid  should  be  Is.  \0d.  per  ton  of  coal  cut,  and 
should  rise  and  fall  with  the  price  in  other  collieries 
in  the  district,  but  that  the  price  was  not  to  affect  the 
month's  notice;  that  A  B  should  serve  Messrs.  M 
exclusively,  and  should  not  work  for  any  other  per- 
son during  the  said  service  and  until  the  expiration 
of  the  month's  notice;  that  if  trade  was  slack  or  the 
works  stopped  by  accident,  Messrs.  M  were  to  be 
compelled  to  provide  him  with  work  or  to  pay  him 
reasonable  wages;  and  that  the  evidence  on  the  part 
of  A  B  was  that  he  was  not  bound  to  any  hours  of 
working,  nor  to  cut  any  quantity  of  coal ;  that  the 
employment  in  the  colliery  depended  on  the  demand 
for  coal,  and  that  there  was  not  always  full  employ- 
ment, and  that  no  allowance  was  made  for  loss  of 
time  when  trade  was  slack  or  the  works  stopped  by 
accident : — Held,  that  there  was  evidence  from  which 
the  Justice  might  infer  an  obligation  on  the  part  of 
Messrs.  M  to  employ  and  of  A  B  to  serve  personally, 
and  that  he  therefore  had  jurisdiction,  and  that  the 
Court  would  not  interfere  with  his  decision.     Ibid. 

Held,  also,  that  this  being  a  warrant  of  commit- 
ment purporting  to  be  founded  on  a  preceding  coU' 
viction,  it  was  good  on  its  face,  notwithstanding  that 
it  did  not  state  that  the  evidence  was  given  on  oath 
or  in  the  presence  of  the  prisoner.    Ibid. 

(6)  To  enforce  Payment  of  Wages. 

H  was  hired  as  a  dairy-maid  at  a  farm,  to  serve 
for  a  year,  and  the  duties  to  be  performed  by  her 
were  those  of  a  dairy-maid,  and  to  assist  in  the 
harvesting  of  the  hay  and  corn,  if  required.  She 
had  also  to  keep  house  and  to  cook  for  the  men- 
servants  and  labourers,  and  to  make  their  beds,  and 
when  her  master  and  sometimes  his  family  visited  the 
farm,  which  he  did  weekly,  she  cooked  for  and 
attended  upon  them.  An  order  was  made  by  two 
Justices  under  20  Geo.  2.  c.  19.  upon  the  master  for 
liayment  of  a  year's  wages  to  H  as  a  servant  in 
husbandry  : — Held,  that  upon  the  above  facts,  the 
Justices  might  find  that  H  was  a  servant  in  hus- 
bandry within  the  20  Geo.  2.  c.  19,  and  that  the 
order,  appearing  to  be  vahd,  ought  to  be  enforced. 
Ex  parte  Hurjhcs,  23  Law  J.  Rep.  (n.s.)  M.C.  138. 

No  right  of  appeal  to  the  Quarter  Sessions  exists 
against  an  order  of  Justices,  made  under  4  Geo.  4. 
c.  34.  s.  5,  for  the  payment  of  an  amount  of  weekly 
wages  adjudged  to  be  due  from  a  master  to  his 
servant,  upon  a  complaint  under  20  Geo.  2.  c.  19, 
although  the  Justices  in  making  such  order  may  have 
acted  without  jurisdiction.  Regina  v.  Bedwell,  24 
Law  J.  Rep.  (n.s.)  M.C.  17;  4  £.  &  B.  213. 


MERGER. 

A  testator,  by  his  will,  after  charging  his  real 
estates  with  the  payment  of  his  debts,  legacies  and 
funeral  expenses,  gave  to  trustees  the  sum  of  6,000/., 
upon  trust  to  pay  the  same  to  E  W  upon  the  day  of 
her  marriage,  the  sum  to  carry  interest  in  the  mean 
time,  with  a  direction  that  if  E  W  should  die  with- 
out leaving  issue,  the  sum  should  sink  into  the  resi- 
due of  his  personal  estate,  and  go  to  his  son  G  W; 
and  he  gave  aU  his  real  and  personal  estate  to 
G  W  absolutely.  G  W,  on  his  marriage,  conveyed 
the  real  estates  to  uses,  subject  to  the  charge  of  the 
6,000;.  E  W  died,  without  leaving  issue,  and  G  W 
died  subsequently,  the  charge  never  having  been 
raised.  On  a  bill  by  the  personal  representatives  of 
G  W  to  have  the  charge  raised, — Held,  reversing 
the  decision  below,  that  the  charge  had  merged  for 
the  benefit  of  the  persons  entitled  to  the  real  estates; 
and  that  the  result  was  not  altered  by  the  fact  of 
G  W  having  settled  the  real  estates  subject  to  the 
charge.  Johnston  v.  Webster,  24  Law  J.  Rep.  (n.s.) 
Chanc.  300;  4  De  Gex,  M.  &  G.  474:  reversing  23 
Law  J.  Rep.  (k.s.)  Chanc.  480;  2  Sm.  &  G.  136. 

Two  terms  were  created  in  the  same  manor ;  one 
for  SOO  years,  in  1712;  and  the  other  for  600  years, 
in  1768.  In  1791,  the  latter  was  assigned  to  A  to 
secure  a  mortgage  debt,  and  by  a  deed  of  even  date 
the  former  was  assigned  to  B  as  a  trustee  for  A.  A 
died,  having  appointed  B,  C  and  D  his  executors. 
In  1801,  by  a  deed  indorsed  on  the  first  assign- 
ment of  1791  and  made  between  B,  C  and  D,  exe- 
cutors of  A,  of  the  one  part,  and  E  of  the  other 
part,  B,  C  and  D  assigned  the  premises  "and  all 
the  estate,"  &c.  to  E  for  the  residue  of  the  term  of 
600  years,  subject  to  the  equity  of  redemption  : — 
Held,  that  the  term  of  1712  being  held  by  B  in 
what  must  be  deemed  his  own  right,  did  not  pass 
by  force  of  the  words  "  and  all  the  estate,"  &c., 
and  was  not  merged.  Hooper  v.  Harrison,  2  Kay 
&  J.  86. 

Where  the  tenant  in  fee,  or  in  tail  of  an  estate, 
becomes  entitled  to  a  charge  upon  the  same  estate, 
the  general  rule  is  that  the  charge  merges,  unless  it 
be  kept  alive  by  the  party  entitled  to  it;  and  where 
the  merger  of  the  charge  would  have  let  in  other 
charges  in  priority,  thereby  rendering  it  the  interest 
of  the  owner  of  the  estate  to  keep  alive  his  charge, 
the  Court  presumed  that  such  was  his  intention, 
notwithstanding  the  absence  of  any  other  indication 
of  such  intention.     Grice  v.  Shaw,  10  Hare,  76. 

Merger  of  a  charge  in  the  inheritance  is  not  to  be 
presumed,  if  it  would  be  contrary  to  the  interest  of 
the  owner  of  the  estate  and  charge.  Davis  v.  Bar- 
rett, 14  Beav.  542. 

A  devised  an  estate  to  his  heir,  who  in  his  own 
right  had  a  charge  on  it.  The  heir  bought  up  an 
incumbrance  on  the  estate  amounting  to  11,5552.  for 
2,0002.: — Held,  that  he  was  entitled  to  the  full 
amount  as  against  the  other  incumbrancers  on  the 
estate.     Ibid. 

A,  the  owner  of  a  freehold  estate  subject  to  a 
mortgage  in  fee  to  secure  1,300Z.,  devised  and  be- 
queathed his  real  and  personal  estate  to  B,  the  mort- 
gagee. B,  in  his  residuary  account,  stated  that  he 
had  retained  4672.  out  of  the  personal  estate  towards 
payment  of  his  mortgage  debt.  Afterwards,  B  de- 
vised the  property  to  three  relatives  of  A,  "  provided 
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they  undertake  to  receive  the  same  with  all  the 
liabilities  attaching  thereunto": — Held,  first,  under 
the  circumstances,  that  the  mortgage  had  not  merged 
in  the  fee;  and,  secondly,  that  the  three  took  the 
estate,  subject  to  the  payment  of  the  balance  of  the 
mortgage  debt.     Hatch  v.  Shelton,  20  Beav.  463. 


METROPOLITAN  BUILDING  ACT. 
[See  Stat.  18  &  19  Vict.  c.  122.] 

The  Metropolitan  Building  Act  (7  &  8  Vict.  c.  84.) 
by  section  S.  provides  that  "  notwithstanding  any- 
thing to  the  contrary  in  any  act  now  in  force,"  every 
building  within  specified  limits  shall  be  built  in  refer- 
ence (inter  alia)  to  the  walls,  height,  and  to  the 
projections  and  other  parts  or  appendages  of  such 
building,  in  the  manner  and  of  the  materials  and  in 
every  other  respect  in  conformity  with  the  particulars 
contained  in  the  schedules  to  that  act,  and  subject 
in  every  case  of  doubt,  difference,  or  dissatisfection 
in  respect  thereof,  either  between  the  parties  con- 
cerned, or  between  any  party  concerned  and  the 
surveyor  of  the  district,  to  the  determination  of  the 
official  referees  appointed  under  that  act.  There 
are  also  provisions  requiring  buildings  to  be  erected 
under  the  supervision  of  the  surveyor,  and  enabling 
him,  in  case  of  irregularities,  to  require  any  build- 
ings to  be  cut  into  for  the  purpose  of  inspection. 
By  the  Metropolitan  Paving  Act  (57  Geo.  3.  c.  xxix.) 
a  power  is  given  to  Justices  of  the  Peace  to  hear 
complaints  by  the  Paving  Commissioners  against 
owners  or  occupiers  of  houses  who  refuse  to  remove 
any  projections  from  their  buildings  over  any  public 
ways,  vested  in  the  Commissioners : — Held,  that  the 
provisions  of  the  Building  Act  vested  in  the  official 
referees  the  sole  jurisdiction  of  determining  questions 
connected  with  building  operations,  but  did  not  ex- 
tend it  to  the  decision  of  other  matters  in  which  the 
public  is  interested,  and  that,  consequently,  the  right 
of  a  Justice  to  give  redress  under  the  Metropolitan 
Paving  Act  in  case  of  encroachment  on  a  public 
way  was  not  taken  away  by  the  Building  Act. 
Regina  v.  Jngham,  21  Law  J.  Rep.  (n.s.)  M.C.  125; 
17  Q-B.  884. 

A  house  occupied  by  a  tenant  under  a  lease  for 
twenty-one  years  was  during  the  term  accidentally 
burnt,  and,  being  ruinous,  was  pulled  down  under 
the  provisions  of  the  Metropolitan  Building  Act. 
By  the  lease  the  tenant  was  exempted  from  paying 
rent  for  the  time  that  the  house  was  untenantable 
by  reason  of  an  accidental  fire : — Held,  that  the 
expenses  incurred  could  not  be  recovered  from  the 
landlord,  a  tenant  for  life  of  the  reversion,  under 
section  42.  of  the  act,  which  throws  the  burden  upon 
"  the  owner  of  every  such  building,  being  the  person 
entitled  to  the  immediate  possession  thereof."  Ex 
parte  the  Overseers  of  Saffron  Sill,  24  Law  J. 
Rep.  (n.s.)  M.C.  56. 


METROPOLITAN  PAVING  ACT. 

[See  Regina  v.  Ingham,  title  Metropolitan 
BniLDiKG  Act.] 

To  a  declaration  in  trespass  for  entering  the  plain- 
tiff's close  and  pulling  down  a  wall  there,  the  defen- 
dant pleaded  that  the  close  in  question  was  a  paved 


public  place,  within  the  meaning  of  the  Metropolitan 
Paving  Act  (57  Geo.  3.  c.  29),  and  that  the  plaintiff 
had  unlawfully,  and  contrary  to  the  provisions  of 
the  said  act,  erected  thereon  the  said  wall;  and 
because  the  said  wall,  at  the  said  time  when,  &c. 
remained  incumbering  the  said  public  pavement, 
and  because  the  plaintiff,  upon  the  request  of  the 
defendant,  refused  to  remove  the  same,  the  defen- 
dant entered  upon  the  said  close  and  pulled  down 
the  said  wall ; — Held  (after  verdict  for  the  defendant), 
that  the  plea  was  bad,  as  it  did  not  shew  any  neces- 
sity for  the  defendant's  using  the  portion  of  the 
pavement  obstructed  by  the  wall,  or  that  it  interfered 
with  the  exercise  of  his  right  of  passage.  Bateman 
V.  Bluck,  21  Law  J.  Rep.  (n.s.)  Q.B.  406. 


METROPOLITAN  POLICE  MAGISTRATES. 

[See  Justice  of  the  Peace.] 


MINE. 
[Right  to  Minerals,  see  title  Incloscre,  (B)  (a).] 

(A)  Grant. 

(B)  Lease. 

(C)  Company. 

(a)  Powers,  DwliesajndLiahilities,  in  general. 
( 6 )  LiabiUty  for  Injvries  in  Working  Mimes. 

(D)  Cost-Book  System. 

(E)  Shares,  Sale  and  Transfer  of. 

(F)  Inspection  of. 


(A)  Grant. 

[See  title  Limitations,  Statute  of.] 

Trespass  for  breaking  and  entering  the  plaintiff's 
closes  and  digging  minerals  therein.  Pleas,  first,  not 
possessed  ;  and,  secondly,  a  plea  justifying  the  tres- 
passes by  the  defendant  as  assignee  of  a  lease  of  the 
minerals,  and  of  the  right  to  work  them  for  ninety- 
nine  years  granted  by  the  owner  of  the  fee  in  1821. 
Replication,  that  the  right  to  make  an  entry  did  not 
first  accrue  to  the  defendant  or  those  through  whom 
he  claimed  within  twenty  years  next  before  the  entry 
by  the  defendant,  and  that  the  defendant's  right  was, 
therefore,  barred  by  the  3  &  4  Will.  4.  c.  27.  Issue 
was  taken  on  this  replication.  It  appeared  that  in 
1821,  while  B  was  in  possession,  as  tenant  from  year 
to  year,  of  a  farm,  including  the  close  in  question,  the 
owner  of  the  fee  by  indenture  demised  the  coal  lying 
beneath  the  farm  to  B  and  P  for  ninety-nine  years, 
with  liberty  to  work  the  game.  The  interest  of  B  and 
P  under  this  demise  became  vested  by  various  mesne 
assignments  in  the  defendant,  who  in  1847  (during 
the  term )  worked  the  coal.  Uptol847no  coal  had  ever 
been  worked  under  the  demise : — Held,  first,  that  B 
must  be  presumed  to  have  been  in  possession  of  the 
minerals,  as  well  as  of  the  surface,  when  the  lease 
for  ninety-nine  years  was  granted,  which  thus  became 
a  lease  in  possession  and  not  a  mere  interesse  termini, 
and  that  this  possession  of  the  minerals  continued 
and  passed  fo  the  defendant  without  any  actual  entry 
under  the  lease  of  1821.  Secondly,  that  the  posses- 
sion of  B  enured  for  the  benefit  of  himself  and  P. 
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Thirdly,  that  the  second  plea  confessing  that  the 
plaintiff  was  de  facto  in  possession  when  the  tres- 
passes were  committed,  would  be  satisfied  by  a  dis- 
possession of  the  lessees  within  twenty  years  before 
the  defendant  entered  to  commit  the  trespasses  in 
question,  and  that  the  defendant  might  rely  on  the 
right  of  entry  which  accrued  on  such  dispossession, 
and  not  upon  a  right  of  entry  accruing  as  upon  a 
grant  of  an  interesse  termini  in  1821.  Kei/se  v.  Powell, 
22  Law  J.  Eep.  (N.s.)  Q.B.  305;  2  E.  &  B.  132. 

(B)  Lease. 

In  a  lease  of  a  coal  mine  the  lessees  covenanted  to 
leave  un  worked  a  barrier  of  coal  between  the  demised 
mine  and  the  adjoining  mines,  except  where  the  lease 
gave  them  liberty  to  break  through  it.  The  liberty 
was  to  make  outstrokes,  or  other  communications 
through  the  barrier  for  the  purpose  of  conveying 
underground  coals  gotten  in  any  of  the  adjoining 
collieries  in  the  occupation  of  the  lessees,  from  such 
colliery  into  the  demised  mine,  and  by  such  out- 
strokes and  communications  to  convey  underground 
the  coals  from  sucb  adjoining  collieries  into  the  de- 
mised mine,  and  from  thence  to  convey  and  carry 
away  all  such  coals,  and  also  draw  to  bank  at  any  of 
the  pits  or  shafts,  sunk  or  to  be  sunk  by  the  lessees 
in  any  of  the  land  and  grounds  demised,  the  coals 
from  such  adjoining  colliery : — Held,  that  this  liberty 
extended  to  authorize  the  lessees  to  break  through 
the  barrier  for  the  winning  coal  of  the  demised  mine 
and  for  winning  coal  of  such  adjoining  mines,  though 
the  coal  of  such  demised  or  adjoining  mines  when 
won  was  not  to  be  nor  was  brought  to  the  surface 
through  a  pit  or  shaft  in  the  demised  land,  and  al- 
though no  such  pit  or  shaft  in  fact  existed.  JamesY. 
Cochrane  (in  error),  22  Law  J.  Eep.  (h.s.)  Exch.  201 ; 
8  Exch  Rep.  SS6  :  affirming  the  judgment  below, 
21  Law  J.  Rep.  (h.s.)  Exch.  229;  7  Exch.  Rep.  170. 

There  were  various  provisoes  in  the  lease  which 
spoke  of  pits  or  shafts  in  the  demised  lands;  but  there 
was  no  express  covenant  to  make  any  such  pit  or 
shaft.  There  was  also  a  covenant  that  the  lessees 
would  draw  to  bank  at  some  of  the  pits  or  shafts  of 
the  said  colliery  (provided  that  the  same  should  be 
pits  or  shafts  from  which  the  coals  of  the  demised 
colliery  should  not  be  worked  by  an  outstroke),  and 
lay  in  some  convenient  place  on  the  lands  of  the 
lessors  all  the  manure  made  by  the  horses  employed 
underground  in  working  the  demised  mine : — Held, 
that  there  was  no  express  or  implied  engagement 
by  the  lessees  that  bound  them  to  sink  a  pit  in  the 
demised  land.     Ibid. 

There  was  a  further  covenant  that  the  lessees  would 
not  do  or  suffer  to  be  done  anything  whereby  the 
demised  mine  or  any  part  of  it  should  be  damnified, 
drowned,  or  overburthened  with  water,  or  which  might 
occasion  any  creep  or  thrust  on  the  workings,  shafts, 
aircourses  or  watercourses  of  the  colliery,  and  that 
they  would  keep  the  levels,  drifts  and  necessary 
staples  for  air  clear  and  in  good  repair,  order  and 
condition  from  the  surface  of  the  earth  down  to  the 
levels  or  drifts;  and  should  and  would  draw  all  the 
water  to  come  forth  out  of  the  colliery  by  means  of 
fire  or  other  engines  to  the  surface  of  the  earth  or  to 
some  off-take  or  drift,  and  there  discharge  the  same. 
Scmble — That  suffering  the  workings  and  aircourses 
of  an  old  seam  of  the  mine  which  had  been  partially 
worked,  but  which  was  being  worked  no  longer,  to 


remain  full  of  water,  was  not  a  breach  of  that  part  of 
the  covenant  which  required  the  lessees  to  keep  the 
levels,  drifts,  and 'necessary  staples  for  air  in  good 
repair,  order  and  condition.     Ibid. 

Coal  mines  were  demised  at  a  certain  royalty  per 
ton  upon  the  coal  which  might  be  got,  and  also  at 
the  rent  of  300;.  a  year,  or  so  much  thereof  as  with 
the  royalty  should  amount  to  that  sum,  such  rent  of 
300;.  to  be  a  minimum  rent  for  the  coal  demised. 
And  the  lessee  covenanted  to  pay  the  rents  and  to 
work  the  mine : — Held,  that  a  court  of  equity  would 
not  restrain  an  action  by  the  lessor  for  the  minimum 
rent,  although  the  coal  proved  to  be  not  worth  the 
expense  of  working;  but  that  if  the  lessor  were  to 
sue  upon  the  lessee's  covenant  to  work  the  mine, 
the  Court  would  interfere.  Ridgway  v.  Sneyd, 
Kay,  627. 

In  applying  the  rule  of  caveat  emptor  to  the  case 
of  leases  of  coal  mines,  it  must  be  remembered  that 
every  one  acquainted  with  that  kind  of  property  is 
aware  that  coal  mines  are  liable  to  be  interrupted  by 
faults.     Ibid. 

If  all  the  coal  had  been  gotten  by  ancient 
workings,  that  might  be  a  case  for  equitable  relief. 
Ibid. 

(C)  Company. 

(a)  Powei'S,  Dviies  and  LiaUUties  in  general. 

[See  Stat.  18  &  19  Vict.  c.  32.] 

In  an  action  of  assumpsit,  the  declaration  stated, 
that  in  consideration  that  the  plaintiffs  would  sell  to 
the  defendants  iron  rails,  the  defendants  agreed  to 
furnish  to  the  plaintiffs  sections  of  the  said  railways, 
averring  mutual  promises,  and  alleging  as  a  breach 
the  non-delivery  of  the  sections  by  the  defendants. 
It  appeared  that  the  plaintiffs  were  incorporated  by 
a  charter,  for  the  purpose  of  carrying  on  the  business 
of  copper  miners,  and  that  the  contract  in  question, 
which  was  not  under  seal,  had  been  made  by  an 
agent  on  behalf  of  the  plaintiffs  with  the  defendants: 
— Held,  that  the  action  could  not  be  maintained  by 
the  corporation,  as  the  contract  was  not  under  seal, 
and  did  not  fall  within  any  of  the  exceptions  to  the 
general  rule,  that  a  corporation  can  only  bind  itself 
by  deed.  That  the  contract  was  not  incidental  or 
ancillary  to  carrying  on  the  business  of  copper 
miners,  and  was  therefore  not  binding  on  the  corpo- 
ration. That  no  other  charter  authorizing  the  com- 
pany to  deal  in  iron  could  be  presumed  to  exist,  the 
charter  which  was  given  in  evidence  not  supporting 
such  an  authority.  That,  as  the  corporation  could 
not  be  sued  upon  this  contract,  and  as  the  alleged 
promise  by  them  formed  the  consideration  for  the 
defendants'  promise,  the  corporation  could  not  sue 
upon  the  contract.  The  Oovernor  and  Compamy  of 
Copper  Miners  v.  Fox,  20  Law  J.  Eep.  (n.s.)  Q.B. 
174;  16  Q.B.  Rep.  229. 

Semble — that  the  doctrine  cannot  be  supported, 
that  a  corporation  may  sue  as  plaintiffs  upon  a 
simple  contract,  upon  the  ground  that  by  so  doing 
they  are  estopped  from  objecting  that  the  contract 
was  not  binding  upon  them.  At  all  events,  such  an 
estoppel  could  only  support  an  action  of  covenant, 
as  upon  a  contract  xinder  seal.     Ibid. 

Where  a  bill  was  addressed  to  a  mining  company, 
and  accepted  by  the  defendant  as  manager,  and  it 
was  shewn  that  he  and  three  others  had  agreed  to 
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form  the  company,  and  that  the  mine  had  been 
worked  on  the  footing  of  that  agreement, — Held, 
that  the  defendant  was  individually  liable  on  the  bill 
as  a  member  of  the  company.  Owen  v.  Vcm  Uster, 
20  Law  J.  Eep.  (n.s.)  C.P.  61;  10  Com.  B.  Rep, 
318. 

The  case  of  Vice  v.  Lady  Anson,  7  B.  &  C.  409; 
s.  0.  6  Law  J.  Eep.  K.B.  2i,  commented  upon. 
Ibid. 

The  directors  of  a  mining  company  have  no  implied 
authority  to  borrow  money  on  the  credit  of  the  com- 
pany, for  the  purposes  of  carrying  on  the  mines  or 
for  any  other  purpose,  however  useful  or  necessary 
to  the  objects  for  which  the  company  is  formed. 
Burmester  v.  Norris,  21  Law  J.  Rep.  (s.s.)  Exch. 
43;  6  Exch.  Rep.  796. 

By  the  deed  of  settlement  under  which  a  company 
was  carried  on,  a  capital  of  50,OOOZ.  was  provided, 
and  there  were  powers  to  create  new  shares,  and  to 
alter  the  provisions  of  the  deed  by  the  vote  of  a 
special  general  meeting.  There  was  also  a  clause 
"  that  the  affairs  and  business  of  the  company  shall 
be  under  the  sole  and  entire  eontroul  of  the  directors, 
of  whom  there  shall  be  not  less  than  five  or  more 
than  nine,  and  three  of  them  shall,  at  all  meetings 
of  directors,  and  for  all  purposes,  be  competent  to 
act": — Held,  that  under  this  deed  the  directors  had 
no  express  authority  to  borrow  money  for  the  neces- 
sary purposes  of  the  mines.     Ibid. 

The  defendant  and  other  adventurers  purchased  a 
mine  of  B  for  1,000/.  down,  and  15,000/.  to  be  paid 
in  cash  or  shares  at  the  end  of  six  months,  should 
they  continue  to  work  it,  such  payment  of  the 
15,000/.  or  the  surrender  of  the  mine  to  B  being 
optional  to  them.  At  a  meeting,  at  which  the  de- 
fendant was  present,  on  the  21st  of  October,  for  the 
purpose  of  forming  a  company,  on  the  cost-book 
principle,  to  work  the  mine,  it  was  divided  into 
60,000  shares,  1,125  of  which  were  allotted  to  the 
defendant,  and  for  which  he  paid  100/.,  and  33,750 
shares  to  A,  B  and  C,  who  agreed  to  find  the  capital 
requisite  for  working  the  mine  during  six  months 
from  that  date,  and  they,  with  others,  including  the 
defendant,  were  appointed  a  managing  committee. 
During  the  six  months  the  plaintiffs  supplied  ma- 
chinery necessary  for  the  mining  operations  to  the 
order  of  the  purser : — Held,  that  the  defendant  was 
a  partner  in  the  mine  during  that  time,  and  that  the 
resolution  of  the  21st  of  October,  that  A,  B  and  C 
should  find  the  requisite  capital  for  six  months,  did 
not  exempt  him  from  liability  to  the  plaintiffs  for 
the  goods  supplied.  Peel  v.  Thomas,  24  Law  J. 
Rep.  (N.s.)  C.P.  86;  15  Com.  B.  Rep.  714. 

A  manager  of  a  mine  is  authorized  to  incur  debts 
for  wages  and  goods  necessary  for  carrying  on  the 
mine.  In  re  the  Germam  Miming  Compcmy,  22 
Law  J.  Rep.  (n.s.)  Chanc.  926;  4  De  Gex,  M.  & 
G.  19. 

(5)  lAabilityfor  Injuries  in  worhimg  Mines. 

"When  the  surface  of  land  belongs  to  one  man,  and 
the  minerals  belong  to  another,  no  evidence  of  title 
appearing  to  regulate  or  qualify  their  rights  of  en- 
joyment, the  owner  of  the  minerals  cannot  remove 
them  without  leaving  support  sufficient  to  maintain 
the  surface  in  its  natural  state.  The  owner  of  the 
surface-close,  while  unencumbered  by  buildings  and 
in  its  natural  state,  is  entitled  to  have  it  supported 
Digest,    850—1855. 


by  the  subjacent  mineral  strata,  and  if  the  surface 
subsides  and  is  injured  by  the  removal  of  these  strata, 
although  the  operation  of  removal  may  not  have  been 
conducted  negligently  nor  contrary  to  the  custom  of 
the  country,  the  owner  of  the  surface  may  maintain 
an  action  against  the  owner  of  the  minerals  for  the 
damage  sustained  by  the  subsidence.  Humphries 
V.  Brogdm,  20  Law  J.  Eep.  (n.s.)  Ci.B.  10;  12 
Q-B.  Rep.  739. 

A  declaration,  alleging  that  the  defendant  wrong- 
'fully  and  improperly  and  without  leaving  any  proper 
or  sufficient  pillars  or  supports  in  that  behalf,  worked 
certain  coal  mines  under  and  contiguous  to  the  close 
of  the  plaintiff,  and  dug  for  and  got  and  moved  the 
coals,  minerals,  earth,  and  soil  of  and  in  the  said 
mines,  and  that  by  reason  thereof  the  soil  and  surface 
of  the  said  close  sank  in,  cracked,  swagged,  and  gave 
way,  is  sufficient,  without  an  express  allegation  that 
the  plaintiff  was  entitled  to  have  his  close  supported 
by  the  subjacent  strata.     Ibid. 

A  declaration  in  case  by  reversioners  stated  that 
certain  buildings  and  closes  of  land  were  in  the  occu- 
pation of  A  and  B  as  tenants  to  the  plaintiffs,  the 
reversion  belonging  to  them.  That  the  defendant  so 
negligently,  and  without  leaving  proper  support, 
worked  certain  mines  near  and  contiguous  to  the  said 
premises,  and  dug  minerals  out  of  the  mines  near 
and'  contiguous  to  the  said  buildings  and  closes, 
whereby  large  portions  of  the  buildings  became  in- 
jured, and  the  ground  on  which  the  buildings  stood 
and  the  said  closes  swagged  and  gave  way ; — Held, 
on  motion  in  arrest  of  judgment,  that  the  declaration 
was  good;  that,  as  it  did  not  appear  that  the  soil  in 
which  the  mines  were  belonged  to  the  defendant,  or 
that  the  defendant  had  all  the  right  to  get  the  mines 
which  the  owner  of  the  adjoining  soil  had,  the  defen- 
dant was  primA  facie  a  wrong-doer,  and  that  it  was 
unnecessary  to  aver  in  the  declaration  that  the  plain- 
tiffs had  a  right  to  have  the  buildings  supported  by 
the  soil  under  which  the  defendant  worked.  If  any 
circumstance  existed  which  justified  the  defendant 
in  getting  the  minerals  without  leaving  sufficient 
support,  that  should  have  been  pleaded  by  way  of 
confession  and  avoidance.  Jeffries  v.  Williams,  20 
Law  J.  Rep.  (u.s.)  Exch.  14;  5  Exch.  Rep.  792. 

The  withdrawal  of  any  part  of  the  stratum  to  the 
support  of  which  the  owner  of  the  adjacent  soil  or 
house  thereon  is  entitled,  is  a  cause  of  action,  as  an 
injury  to  the  right,  although  no  immediate  damage 
ensues;  and  no  fresh  cause  of  action  accrues  by  the 
occurrence  of  subsequent  damage.  Therefore,  to  an 
action  for  damage  caused  by  such  withdrawal,  it  is  a 
good  answer  that  a  prior  action  has  been  brought  for 
damage  consequent  upon  the  wrongful  act,  and  an 
accord  and  satisfaction  agreed  to  and  performed  be- 
tween the  parties.  Nictdin  v.  Williams,  23  Law  J. 
Eep.  (n.s.)  Exch.  335;  10  Exch.  Eep.  259. 

Declaration  for  wrongfully,  negligently,  and  im- 
properly, and  without  leaving  any  proper  or  sufficient 
support,  working  certain  coal  mines  under  the  land 
and  buildings  of  the  plaintiffs,  whereby  the  said  land 
swagged  and  sank,  and  the  said  buildings  were 
cracked  and  injured.  Plea,  setting  out  an  indenture 
of  1671,  by  which  the  land  in  question  upon  which 
the  buildings  were  erected  was  conveyed  by  Sir  R. 
Cole  to  E  C,  from  whom  the  plaintiffs  claimed  title, 
reserving  to  the  said  Sir  R.  Cole  the  coal  mines 
within  and  under  the  said  land,  with  free  and  full 
8  P 
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power  to  work,  sink,  dig  for  or  mine,  and  to  drive 
drifts  and  make  watercourses,  or  to  do  any  other  act 
necessary  or  convenient  for  the  working,  winning, 
or  getting  the  said  coal,  with  free  liberty  of  way-leave 
for  leading  and  carrying  to  places  convenient  for 
laying  or  vending  the  same;  and  containing  a  cove- 
nant by  the  said  Sir  R.  Cole,  his  heirs  or  assigns,  for 
payment  to  the  said  R  C,  his  heirs  or  assigns,  of 
treble  the  damages,  loss,  or  prejudice  which  the  said 
R  C,  his  heirs  or  assigns,  should  sustain  by  reason  of 
the  digging,  working,  sinking,  breaking  of  ground, 
and  way-leave,  or  other  matter  or  thing  used  or  ex- 
ercised in  working  or  leading  of  the  said  coal.  The 
plea  then  alleged  that  the  plaintiffs  were  not  entitled 
to  have  the  said  land  and  buildings  supported  by  the 
said  mines,  otherwise  than  subject  to  the  said  rights, 
privileges,  reservations,  and  matters  excepted  and  re- 
served out  of  the  said  grant  by  the  said  deed.  The 
title  of  the  defendant  to  the  said  mines,  with  all  the 
said  rights,  privileges,  &c.,  was  shewn;  and  it  was 
further  alleged,  that  the  defendant  worked,  sunk, 
dug  for  and  winned  the  said  mines  in  divers  parts  of 
the  said  lands  and  premises,  and  drove  drifts  and 
made  watergates  and  used  divers  ways,  and  did  other 
acts  necessary  and  convenient  for  working,  winning, 
and  getting  the  same  in  the  said  lands,  and  in  so  do- 
ing caused  the  damage  complained  of;  the  defendant 
doing  the  said  acts  carefully,  diligently,  skilfully  and 
properly,  and  according  to  the  course  and  practice 
of  mining  used  and  approved  of  in  the  county,  and 
being  ready  and  willing  to  satisfy  and  pay  damages 
according  to  the  said  covenant  in  the  said  deed  con- 
taiijed.  Replication,  taking  issue,  first,  upon  the 
allegation  that  the  acts  complained  of  were  necessary 
for  the  working,  &c.  the  said  mines ;  and,  secondly, 
that  the  said  acts  were  done  carefully,  &c.,  accord- 
ing to  the  course  and  practice  of  mining  used,  &c. 
Demurrer  also  to  the  plea.  It  was  admitted  at  the 
trial  of  the  issues  that  the  defendant  had  skilfully  and 
properly  worked  the  said  mines,  except  that  he  had 
removed  all  the  coal  and  left  no  support  for  the  sur- 
face land.  It  also  appeared,  that  in  1671  and  until 
1810  the  approved  course  and  practice  of  mining  in 
the  county  was  to  leave  ribs  of  coal  to  support  the 
surface,  but  since  1810  the  practice  had  been  differ- 
ent : — Held,  that  the  primd  facie  right  of  the  plain- 
tiffs, as  owners  of  the  surface,  to  sufficient  support 
from  the  subjacent  strata,  was  not  interfered  with  by 
the  powers  of  working  and  winning  the  coals,  re- 
served by  the  deed  of  1671,  which  were  perfectly 
consistent  with  the  exercise  of  them  being  subject  to 
the  plaintiffs'  right  to  support ;  and  therefore  that  the 
plaintiffs  were  entitled  to  judgment  upon  the  de- 
murrer. Smart  v.  Morton,  24  Law  J.  Rep.  (n.s.) 
Q.B.  260. 

Held,  also,  that  the  plaintiffs  were  entitled  to  re- 
tain the  verdict  on  the  issues  raised  by  the  replica- 
tion.   Ibid. 

(D)  Cost-Book  System. 

A  lease  of  a  mine  was  made  to  A  B  and  two  other 
persons,  co-adventurers,  who  agreed  to  work  it  upon 
the  cost-book  system.  Calls  were  made  which  AB 
did  not  pay,  and  his  co-adventurers  declared  his 
shares  forfeited.  A  B  had  not  abandoned  his  right, 
but  after  three  years  he  filed  a  bill,  praying  a  disso- 
lution of  the  partnership  and  for  an  account : — Held, 
(affirming  a  decree  of  the  Master  of  the  Rolls)  that 


there  is  no  custom  in  mines  worked  on  the  cost- 
book  system  to  forfeit  shares  for  non-payment  of 
calls  without  a  special  stipulation.  Hart  v.  Clarice, 
24  Law  J.  Rep.  (n.s.)  Chanc.  137;  6  De  Gex,  M.  & 
G.  232;  18  Beav.  349. 

Held,  also,  (reversing  the  decree  of  the  Court  be- 
low) that  the  partnership  was  not  determined  at  the 
time  of  the  declaration  of  forfeiture,  and  that  the 
plaintiff  was  entitled  to  an  account,  and  to  the  ap- 
pointment of  a  manager  and  receiver,  and  that,  the 
plaintiff  having  a  legal  interest  in  the  mine,  it  could 
not  be  affected  by  the  acts  of  his  partners.     Ibid. 

(E)  Shares,  Sale  and  Tkahseeb  of. 

[See  titles.  Frauds,  Statute  of — Insolvent.] 

(F)  Inspection  op. 

[See  Stat.  18  &  19  Vict.  c.  108.] 


MISDEMEANOUR. 

[See  the  various  titles  of  Criminal  Lavt,  and 
especially  Burial — Conspiraoj — FoRaERT.] 

In  some  counts  of  an  indictment,  the  defendant 
was  charged  with  unlawfully  and  knowingly  obtain- 
ing and  procuring  indecent  and  obscene  prints  and 
libels,  in  order  and  for  the  purpose  of  afterwards 
publishing  and  disseminating  them.  In  other  counts 
with  unlawfully  and  knowingly  preserving  and  keep- 
ing in  his  possession  indecent  and  obscene  prints  and 
Kbels,  with  the  intent  and  for  the  purpose  of  after- 
wards publishing  and  dissemmating  them : — Held, 
on  writ  of  error,  that  the  former  counts  were  good, 
as  the  obtaining  and  procuring  the  indecent  prints 
and  libels,  for  the  purpose  alleged,  was  an  act  done 
in  commencing  a  misdemeanour,  and,  therefore,  an 
indictable  offence.  But  that  the  latter  counts  were 
bad,  as  they  alleged  no  act  done,  and  the  possession 
of  the  prints  and  libels  may  have  been  come  by  inno- 
cently. Dugdale  v.  Regina  (in  error),  22  Law  J. 
Rep.  (N.s.)  M.C.  50;  1  E.  &  B.  42S. 


MONEY  COUNTS. 
[See  title  Account  stated.] 

(A)  Money  paid. 

(B)  Money  lent. 

(C)  Money  had  and  received. 


(A)  Monet  paid. 

When  a  wife  dies,  her  husband  is  bound  to  pro- 
vide her  with  a  funeral  at  a  reasonable  expense;  and 
if  he  does  not  do  so,  any  person  who  voluntarily 
employs  an  undertaker  and  pays  him  for  performing 
such  a  funeral,  is  entitled  to  recover  the  sum  so 
expended,  from  the  husband,  in  an  action  for  money 
paid.  Amlrose  v.  Kerrison,  20  Law  J.  Rep.  (n.s.) 
C.P.  135;  10  Com.  B.  Rep.  776. 

A  being  in  want  of  money  applied  to  D  and  S, 
■who  were  in  partnership,  for  an  advance.  They 
sent  him  an  acceptance  by  D  alone,  and  A  agreed 
that  if  he  discounted  that  acceptance  he  would  give 
to  D  and  S  his  own  acceptance.  He  discounted  D's 
acceptance,  but  failed  to  give  his  cross-acceptance. 
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T>  was  afterwards  sued  on  his  acceptance  by  the 
holder  of  it,  and  paid  it  out  of  the  money  of  D  and 
S.  D  then  sued  A  for  money  paid: — Held,  that 
the  action  could  be  maintained  by  D  alone  upon  the 
implied  contract  to  indemnify  him, '  which  arose  when 
he  paid  the  acceptance  upon  which  he  alone  was 
liable  to  be  sued.  Driller  v.  Bwrton,  21  Law  J. 
Rep.  (N.S.)  Q.B.  lS7j  17  Q.B.  Bep.  989. 

A  and  B,  being  partners,  kept  an  account  with  C 
as  their  banker.  On  the  banker's  claiming  a  balance 
against  the  firm,  A  demanded  an  explanation  from 
B,  and  B  wrote  to  him  that  the  balance  was  his  own 
private  debt,  and  that  the  firm  had  nothing  to  do 
with  it.  Subsequently  B  gave  the  banker  a  promis- 
sory note  for  this  balance  signed  in  the  partnership 
name.  A  having  been  compelled  to  pay  this  note, 
— Held,  that  he  might  recover  the  whole  from  B  in 
an  action  for  money  paid  to  his  use.  Cross  v.  Ches- 
hire, 21  Law  J.  Rep.  (n.s.)  Exch.  3;  7  Exch.  Rep. 
43. 

(B)  Money  lent. 
[See  Enthover  v.  Uayler,  title  Debentures.] 

M  W  deposited  certain  country  bank  notes,  pay- 
able in  London,  representing  80?.  in  value,  with  a 
banking  company,  and  received  the  following  memo- 
randum, signed  by  the  manager: — "Received  of 
M  W  80;.,  for  which  we  are  accountable.  80i,  at 
Zl.  per  cent,  interest,  with  fourteen  days'  notice." 
The  notes  were  sent  on  the  same  evening  by  post 
to  the  London  agents  of  the  banking  company,  and 
were  presented  on  the  next  day,  and  refused  pay- 
ment. They  were  re-transmitted  by  that  night's 
post  to  the  banking  company,  who  on  the  following 
day  gave  notice  of  dishonour  to  M  W,  and  tendered 
to  him  the  notes,  which  he  refused.  It  turned  out 
that  the  bank  which  had  issued  the  notes  had 
stopped  payment  upon  the  day  when  M  W  made 
the  deposit  with  the  banking  company,  but  that 
neither  M  W  nor  the  banking  company  were  then 
aware  of  this: — Held,  that,  under  the  above  circum- 
stances, M  W  could  not  maintain  an  action,  either 
for  money  lent  or  for  money  had  and  received, 
against  the  banking  company.  Timmis  v.  Oibiins, 
21  Law  J.  Rep.  (n.s.)  Q.B.  403. 

(C)  Monet  had  and  received. 

[See  Edwards  v.  the  Oreai  Western  Sail.  Co.,  title 
Carrier,  (C),  and  titles  Assumpsit — Insolteht.] 

A  and  B,  the  defendants,  went  together  to  the 
house  of  the  plaintiff's  mother,  and  A  seized  there  a 
sum  of  money  belonging  to  the  plaintifl'.  There  was 
some  evidence  of  A  and  B  having  gone  with  the 
intent  to  get  the  money,  but  there  was  no  evidence 
that  B  went  into  the  Iiouse.  They  subsequently 
paid  the  money  into  a  bank  to  their  joint  account : — 
Held,  that  the  plaintiff  might  waive  the  trespass,  and 
maintain  an  action  for  money  had  and  received 
against  the  two  defendants.  Neat  v.  Harding,  20 
Law  J.  Rep.  (n.s.)  Exch.  250;  6  Exch.  Rep.  849. 

Deeds  of  the  plaintiff  were  placed  by  A  in  the 
hands  of  the  defendant,  her  attorney,  and,  upon 
application,  A  declined  to  give  any  information 
about  them,  unless  upon  payment  of  a  sum  of  money 
which  she  claimed  to  be  due  to  her  from  the  person 
who  had  devised  to  the  plaintiff's  wife  the  property 
to  which  the  deeds  related,  and  ultimately  referred 
the  plaintiff  to  the  defendant.     He  also  refused  to 


give  them  up,  and  the  plaintiff,  in  order  to  obtain 
them,  paid  the  amount  claimed,  saying,  at  the  same 
time,  to  the  defendant,  "  You  shall  hear  of  this 
again :" — Held,  that  this  was  not  a  voluntary  pay- 
ment, and  that  the  amount  so  paid  was  recoverable 
in  an  action  for  money  had  and  received.  Gates  v. 
Hvdson,  20  Law  J.  Rep.  (n.s.)  Exch.  284;  6  Exch. 
Rep.  346. 

A  landlord,  who  has  sold  his  tenant's  goods  under 
a  distress  for  rent,  is  not  liable  in  an  action  for  money 
had  and  received  at  the  suit  of  the  mortgagee  of  the 
goods  to  recover  the  overplus  money  in  the  landlord's 
hands;  the  proper  remedy  being  by  an  action  on  the 
case  against  him  for  not  paying  over  the  overplus  to 
the  sheriff,  pursuant  to  2  W.  &  M.  sess.  1.  c.  S.  s.  2. 
Yates  V.  Eastwood,  20  Law  J.  Rep.  (n.s.)  Exch.  303; 
6  Exch.  Rep.  805. 

The  Bristol  and  Exeter  Railway  is  a  continuation 
of  the  Great  Western  Railway,  but .  worked  by  a 
distinct  company,  and  the  act  of  incorporation  re- 
quires that  the  charges  for  carriage  of  goods,  &c. 
shall  be  the  same  to  all  persons  under  similar  circum- 
stances. By  the  scale-bill  issued  at  the  stations  on 
both  lines,  and  purporting  to  specify  the  rates  of 
carriage  along  both  lines,  the  sum  of  %l.  6s.  3d.  was 
stated  as  the  price  for  the  carriage  of  goods  per  ton 
from  Paddington,  being  the  London  terminus  of  the 
Great  Western  Railway,  to  Taunton,  a  station  on 
the  Bristol  and  Exeter  line.  This  charge  included 
the  cost  of  collection  and  of  the  delivery  of  the  goods 
at  the  respective  places.  To  the  bill  was  appended 
a  notice  that  persons  collecting  and  delivering  their 
own  goods  in  London  and  Taunton  would  be  allow- 
ed 2s.  6d.  and  Is.  respectively.  The  plaintiff,  who 
so  collected  and  delivered  goods  which  he  sent  by 
the  railway  from  Paddington  to  Taunton,  demanded 
a  larger  allowance,  alleging  that  the  sum  of  3s.  6d. 
was  not  a  reasonable  compensation  for  the  perform- 
ance of  these  duties,  and  upon  several  occasions  he 
paid  to  the  Bristol  and  Exeter  Railway  Company  at 
Taunton  the  full  amount  of  21.  6s.  Sd.  per  ton,  less 
the  allowance  above  specified,  for  the  carriage  of 
goods  from  Paddington  to  Taunton,  but  always  under 
protest,  although  without  ever  tendering  a  smaller 
amount.  He  then  brought  an  action  for  money 
had  and  received  to  recover  the  excess  which  he  had 
paid  above  what  would  have  been  payable  at  an  in- 
creased allowance.  The  jury  found  that  the  allow- 
ance of  2s.  6d.  and  Is.  was  too  little,  and  returned  a 
verdict  for  the  amount  so  paid  in  excess : — Held,  first, 
that  the  action  for  money  had  and  received  was 
maintainable.  Secondly,  that  the  whole  sum  so  paid 
in  excess  was  recoverable  from  the  Bristol  and  Exeter 
Railway  Company,  although  they  received  a  portion 
of  it  as  agents  only  for  the  Great  Western  Railway 
Company.  Parlcer  v.  the  Bristol  and  Exeter  Bail. 
Co.,  20  Law  J.  Rep.  (n.s.)  Exch.  442 ;  6  Exch. 
Rep.  702. 

L  placed  in  plaintiff's  hand  a  fund,  out  of  which 
plaintiff  was  directed  to  satisfy  certain  acceptances; 
defendant  falsely  represented  to  plaintiff  that  he  held 
one  such  acceptance,  and  thereby  induced  plaintiff  to 
pay  him  the  amount  of  the  alleged  acceptance  out 
bf  the  fund: — Held,  that  plaintiff  might  maintain 
money  had  and  received  against  defendant.  SoU  v. 
Ely,  1  E.  &  B.  79S. 

Semile — that  L  might  also  have  maintained  the 
action.     Ibid. 
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The  will  of  a  testator,  who  at  the  time  of  his  death, 
was  in  possession  of  some  household  property,  which 
had  been  mortgaged  to  him  in  fee  to  secure  1,500^. 
and  interest,  contained  the  following  clauses: — "I 
give  all  my  interest  and  claim  on  household  property 
in  N  belonging  to  the  successors  of  the  late  [mort- 
gagee], on  which  I  have  a  mortgage  of  1,5001.,"  &c. 
"  to  the  plaintiff,  his  heirs  and  assigns  for  ever,"  &c. 
"My  widow  shall  pay  my  funeral  expenses  and  other 
just  "debts,  without  interfering  with  the  legacies  to  my 
family."  During  the  testator's  lifetime,  certain 
repairs  which  had  been  ordered  by  him  had  been 
done  to  the  mortgaged  premises,  but  had  not  been 
■  paid  for  by  him,  but  were  paid  for  by  his  executrix 
after  his  death.  There  were  also  at  the  time  of  his 
death  arrears  of  interest  due  on  the  mortgage: — 
Held,  that,  by  the  will,  not  only  the  principal  sum  of 
1,500?.  but  also  the  unpaid  arrears  of  interest  passed 
to  the  plaintiff  as  legatee.  That  the  plaintiff  was 
not  liable  to  repay  to  the  executrix  the  sum  he  had 
so  paid  for  the  repairs  of  the  mortgaged  premises. 
That  the  executrix  was  not  justi6ed  in  refusing  to 
give  up  to  the  plaintiff  the  mortgage  deed  until  he 
had  paid  to  her  the  amount  of  the  arrears  of  interest 
and  of  the  bill  for  the  repairs ;  and  that,  assuming  that 
she  had  assented  to  the  legacy,  and  that  the  sums 
were  paid  under  duress,  he  was  entitled  to  recover 
them  back.  Oibion  v.  Gibion,  22  Law  J.  Rep. 
(U.S.)  C.P.  131;  13  Com.  B.  Rep.  205. 

E  H  L,  who  resided  in  New  South  Wales,  being 
entitled  to  an  annuity  for  his  life,  assigned  it,  in  1847, 
to  trustees,  to  dispose  of  it  for  his  benefit.  The  plain- 
tiff entered  into  a  written  correspondence  with  the 
trustees  upon  the  matter  of  the  purchase,  and  from 
the  various  letters  which  passed  between  the  parties 
it  appeared  that  the  terms  of  the  purchase  were  not 
finally  determined  and  settled  upon  until  the  28th  of 
Pebruary  1849.  Upon  the  6th  of  February  the  an- 
nuitant died.  The  purchase-money  was  paid  by  the 
plaintiff  in  ignorance  of  the  death,  and  came  into  the 
hands  of  the  executrix  of  the  deceased: — Held,  that, 
as  the  annuity  had  ceased  to  exist  at  the  time  of  its 
purchase,  the  plaintiff  was  entitled  to  recover  ftom 
the  executrix  the  whole  of  the  purchase-money,  on 
the  ground  of  its  having  been  paid  without  consider- 
ation. StricMand  v.  Turner,  22  Law  J.  Rep.  (n.s.) 
Exch.  115;  7  Exch.  Rep.  208. 

The  plaintiff  applied  to  the  defendant,  a  parish 
clerk,  who  kept  the  parish  registers  under  the  direc- 
tion of  the  rector,  for  permission  to  search  them. 
He  told  the  defendant  he  did  not  want  certificates, 
but  only  to  make  extracts,  and  was  informed  that  the 
charge  would  be  the  same  whether  he  made  extracts 
or  had  certiGcates.  He  accordingly  searched  the 
registers  and  made  extracts.  The  evidence  was,  that 
no  mention  of  the  charge  was  made  before  the  search, 
but  that  the  plaintiff  was  told  by  the  defendant  that 
the  charge  was  3s.  6(2.  for  each  extract,  the  amount 
of  which  he  paid : — Held,  first,  that  the  payment  was 
not  voluntary,  and  that  the  plaintiff  was  entitled  to 
recover  the  excess  paid  in  an  action  for  money  had 
and  received ;  secondly,  that  the  defendant,  and  not 
the  rector,  was  the  party  to  be  sued.  Steele  v.  Wil- 
liamg,  22  Law  J.  Rep.  (n.s.)  Exch.  225;  8  Exch. 
Rep.  625. 

Semble — that  the  fees  if  taken  by  the  clerk  after 
the  examination  of  the  book,  would  have  been  taken 
coforeq^'c»i,andmight  have  been  recovered  back.  Ibid. 


SembU,  also— that  the  plaintiff  was  entitled  to  take 
minutes  in  the  course  of  his  search,  but  not  to  occupy 
an  imreasonable  time  for  that  purpose,  nor  to  have 
the  registers  in  his  hands,  it  being  the  duty  of  the 
clerk  to  superintend  the  search,  and  to  keep  a  con- 
troul  over  the  registers.     Ibid. 

Where  a  party,  to  secure  advances  made  to  him, 
assigned  to  his  creditor  his  present  and  also  his  after- 
acquired  property,  and'  the  former  being  insufiicient 
to  pay  the  debt,  the  creditor  sold  the  present  and 
also  the  after-acquired  property,  with  the  assent  of 
the  debtor,  who  probably  thought  that  the  after- 
acquired  property  passed  by  the  assignment, — Held, 
that  the  proceeds  of  the  after-acquired  property 
which  had  been  sold  under  a  mistake  as  to  the  law, 
but  without  fraud,  could  not  be  recovered  back. 
PlaU  V.  Bromage,  24  Law  J.  Rep.  (n.s.)  Exch.  63. 


MORTGAGE. 

[See  titles  Lahdlobd  and  Tenant — Mekgek — 
Trover.] 

(A)  Constitution  and  Extent  of. 

(B)  Equitable  Mortgage. 

(C)  Statutory  Mortgage. 

(D)  Mortgagor  and  Mortgagee — relative 

Position  op. 

(E)  Rights  op  the  Mortgagor. 

(F)  Rights  of  the  Mortgagee  and  Oiheks 

CLAIMING  US"DER  HIM. 

(G)  Possession  of  Mortgagee. 
(H)  Lo.sT  Title  Deeds. 

(I)  Priority. 

(J)  Tacking. 

(K)  Liability  to  Debts. 

(L)  Power  op  Sale. 

(M)  Assignment. 

(N)  Right  to  redeem. 

(0 )  Redemption  and  Reconveyance. 

(P)  Foreclosure. 

(Q)  Receiver. 

(R)  Accounts. 

(S)  Interest. 

(T)  Costs. 

(U)  Practice. 


(A)  Constitution  and  Extent  of. 

A  mortgage  of  a  chattel  may  be  made  without 
deed.  Plory  v.  Dermy,  21  Law  J.  Rep.  (h.b.)  Exch. 
223;  7  Exch.  Rep.  581. 

Trustees  were  empowered  under  a  local  act  to 
'purchase  land,  &c.  for  the  purpose  of  making  public 
docks,  and  to  raise  fund?  by  borrowing  money  on  the 
security  of  the  rates  and  tolls  to  be  levied  under  the 
act,  and  of  any  property  vested  in  the  trustees  by 
virtue  of  the  act,  and  the  mortgages  executed  for  this 
object  were  to  be  pursuant  to  a  certain  form,  and  to 
be  registered.  In  the  course  of  the  execution  of  the 
works  a  large  quantity  of  tools,  machinery,  and  ma- 
terials were  purchased  by  the  trustees  for  the  purposes 
of  the  works,  which  they  subsequently  mortgaged  to 
the  contractor  by  two  deeds  which  were  not  in  the 
form  given  by  the  statute  or  registered.  Subsequently 
these  materials,  tools,  and  machinery  were  seized  under 
an  execution  against  the  company : — Held,  that  the 
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mortgage  was  valid,  and  the  materials,  &c.  were  not 
liable  to  be  seized.  M'Cormici  v.  Parry,  21  Law  J. 
Eep.  (n.s.)  Exch.  143;  7  Exch.  Eep.  35S. 

The  purchase  of  a  piece  of  land  at  an  exorhitant 
price  will  not  be  allowed  to  stand  when  made  the 
condition  of  a  loan  of  money  to  a  party  whose  neces- 
sities compelled  him  to  borrow.  CoctxU  v.  Taylor, 
Preston  v.  Collett,  and  CoUett  v.  Preston,  21  Law  J. 
Rep.  (n.s.)  Chanc.  645 j  IS  Beav.  103. 

A  mortgage  of  a  fund  in  court  in  a  suit  of  Oollett 
V.  MavXe,  by  W  G  C,  the  purchaser  of  the  land,  to 
secure  6,000Z.,  the  purchase-money,  to  G  W  F,  the 
vendor,  set  aside,  on  the  ground  that  the  transaction 
was  fraudulent.     Ibid. 

An  assignment  of  a  chose  in  action  must  be  taken, 
subject  to  all  prior  claims.  Sub-mortgages  of  the 
fund  in  court,  made  without  noticing  G  W  F,  were 
therefore  set  aside,  as  his  title  was  either  void  or  sub- 
ject to  the  prior  equity  of  W  G  C,  notwithstanding 
he  had  been  induced  to  create  or  countenance  such 
sub-mortgages.     Ibid. 

The  acts  of  W  G  C  in  joining  to  create  the  sub- 
mortgages were  not  a  recognition  of  or  an  acquies- 
cence in  the  sub-mortgages,  as  they  were  done  in 
entire  ignorance  of  his  rights,  and  under  the  idea 
that  the  original  transaction  with  G  W  F  was  unim- 
peachable.    Ibid. 

In  1815,  real  estate  stood  settled  on  the  husband 
for  life,  remainder  to  his  wife  for  life;  remainder  to  the 
heirs  of  the  body  of  his  wife;  remainder  to  the  right 
heirs  of  the  husband.  The  husband  and  wife  barred 
the  estate  tail;  and  by  a  deed  of  the  30th  of  June  1817, 
it  was  settled  to  such  uses  as  the  husband  alone 
should  appoint.  He,  by  a  deed  of  the  1st  of  July 
1817,  appointed  to  such  uses  as  he  and  his  wife 
should  jointly  appoint;  and  in  default,  to  himself  for 
life;  remainder  to  his  wife  for  life;  remainder  to 
his  son. in  fee:  and  on  the  2nd  of  July  1817,  they 
appointed  the  estate  by  way  of  mortgage  for  a 
term,  with  a  proviso  for  cesser  of  the  term  upon 
repayment.  Between  1817  and  1826,  various  other 
mortgages  were  made  under  the  power,  the  equity 
of  redemption  being  reserved  in  terms  consistent 
with  the  uses  of  the  deed  of  the  1st  of  July 
1817.  In  1832,  the  husband  and  wife,  under  the 
power,  mortgaged  the  estate  in  fee;  the  equity  of 
redemption  being  limited  to  the  husband  and  wife, 
their  heirs  or  assigns,  or  to  such  other  persons  aa 
they  should  .direct : — Held,  upon  appeal,  reversing 
the  decision  below,  that  the  proviso  for  redemption 
in  the  deed  of  1832  was  not  intended  to  alter  the 
limitations  in  the  deed  of  the  l»t  of  July  1817. 
Wldthread  v.  Smith,  23  Law  J.  Eep.  (n.s.)  Chanc. 
611;  3  De  Gex,  M.  &  G.  727:  reversing  1  Drew. 
531. 

Held,  also,  that  the  deeds  of  the  30th  of  June  and 
the  1st  and  2nd  of  July  1817,  constituted  one  trans- 
action ;  and  that,  consequently,  the  deed  of  the  1  st  of 
July  1817  was  not  a  voluntary  deed,  as  between  the 
son  claiming  under  the  limitations  of  that  deed,  and 
a  purchaser  from  the  husband.     Ibid. 

A  B,  a  tenant  in  tail  subject  to  an  existing  life 
estate,  borrowed  money  on  mortgage,  and  the  tenant 
for  life  joined  in  order  to  bar  the  entail,  and  he  cove- 
nanted to  pay  the  interest  during  his  life.  By  the 
same  deed  the  equity  of  redemption  was  resettled  on 
A  B  for  life,  with  remainder  to  his  issue  in  tail,  with 
limitations  over, — the  Court,  ten  years  afterwards, 


set  aside  the  resettlement  of  the  equity  of  redemp. 
tion,  on  the  ground  that  there  was  no  proof  of  any 
contract  to  vary  the  existing  limitations.  Meadows 
V.  Meadows,  16  Beav.  401. 

A  widow  who,  under  her  marriage  settlement  and 
otherwise,  was  entitled  to  annual  and  other  sums 
charged  on  her  husband's  estates,  was  one  of  the 
trustees  of  his  will,  whereby  the  estates  were  devised 
in  trust  to  raise  2,0001.  for  her  benefit,  and  subject 
thereto  in  trust,  to  convey  the  estates  as  the  testa- 
tor's daughter  by  a  former  marriage  should  direct. 
The  daughter  borrowed  money  upon  the  security  of 
the  mortgage  of  some  of  the  estates,  in  which  the 
widow  and  her  co-trustee  joined,  and  whereby  after 
reciting  the  will  and  the  agreement  for  the  loan,  and 
that  the  daughter  had  directed  the  widow  and  her 
co-trustee  to  make  such  conveyance  as  was  therein- 
after contained,  the  widow  and  her  co-trustee,  as 
devisees  in  trust,  by  the  direction  of  the  daughter, 
conveyed  the  estates  to  the  mortgagee  upon  trust 
for  sale  and  for  payment  of  the  mortgage-debt  and 
of  the  surplus  as  the  daughter  should  appoint,  and 
subject  thereto  according  to  the  trusts  of  the  will : — 
Held,  1.  That  the  mortgage  did  not  pass  the  bene- 
ficial interest  of  the  widow.  2.  That,  nevertheless, 
her  charges  must  be  postponed  to  the  mortgage,  she 
having  concurred  in  it  without  reserving  he»  prioritv. 
Strong  v.  HawTces,  i  De  Gex,  M.  &  G.  186. 

A  surrender  by  a  husband  and  wife  of  the  wife's 
copyhold  estate  was  expressed  to  be  to  suclj  uses  in 
favour  or  for  the  benefit  of  the  husband,  his  heirs 
and  assigns,  and  with  such  powers  of  sale  and  other 
powers  and  provisoes,  and  chargeable  with  such 
sums  as  a  mortgagee  (to  whom  a  conditional  surren- 
der had  some  time  previously  been  made  to  secure 
601.)  should,  at  the  request  and  by  the  direction  of 
the  husband  appoint,  and  subject  thereto  to  the  use 
of  the  mortgagee  and  his  heirs,  with  a  proviso  for 
making  the  surrender  void  on  payment  of  the  sum 
of  \00l.  then  advanced  by  the  mortgagee  to  the 
husband : — Held,  that  the  destination  of  the  equity 
of  redemption  was  completely  changed  by  the  last- 
mentioned  surrender,  and  was  not  merely  affected  to 
the  extent  required  for  the  purpose  of  the  security 
thereby  created.  Held,  also,  that  the  lord  having 
accepted  a  surrender  in  the  above  form  was  bound 
by  it.  Eddleston  v.  Oollins,  3  De  Gex,  M.  &  G.  1 ; 
22  Law  J.  Eep.  (n.s.)  Chanc.  480. 

Senible — that  he  could  not  have  been  compelled 
to  accept  it.     Ibid. 

Semhle — that  in  a  foreclosure  suit  it  is  not  compe- 
tent for  the  defendant  to  impeach  the  mortgage  on 
the  ground  of  fraud,  without  instituting  a  cross-suit. 
Ibid. 

A  B,  being  seised  in  fee  of  four  estates,  mortgaged 
two  of  them,  and  subsequently  settled  the  mortgaged 
estates,  and  one  of  the  others,  on  himself  for  life, 
with  remainder  to  his  son  in  tail,  and  covenanted 
against  incumbrances;  but  the  settlement  did  not 
recite  that  there  were  any  incumbrances.  He  after- 
wards mortgaged  the  fourth  estate,  and  took  the 
benefit  of  the  Insolvent  Debtors  Act.  After  this,  a 
creditor  on  certain  bills  of  exchange  became  a 
registered  judgment  creditor,  and  then  filed  a  bill 
against  the  tenant  in  tail,  and  the  assignee  under  the 
insolvency,  and  the  other  incumbrancers,  praying  a 
sale  in  satisfaction  of  the  judgment  debt  and  what 
might  be  paid  by  the  plaintiff  in  discharge  of  prior 
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incumbrances,  subject  to  the  estate  and  interest  of 
the  tenant  in  tail  under  the  settlement: — Held, 
reversing  a  decree  of  foreclosure  against  the  tenant 
in  tail,  that  the  settled  estates  must  be  regarded  as 
exonerated  from  incumbrances  as  between  A  B,  the 
settlor,  and  the  tenant  in  tail ;  and  that  the  plaintiff 
was  subject  to  the  same  equities  as  the  settlor;  and 
that  as  the  judgment  debt  was  itself  subsequent  to 
the  settlement,  the  tenant  in  tail  could  not  be  affect- 
ed by  the  judgment.  Hughes  v.  Williams,  3  Mac. 
&  G.  683. 

Among  other  incumbrances  on  the  estates  in 
question,  was  a  legacy  of  800Z.,  subject  to  the  pay- 
ment of  which  the  estates  had  been  devised  to  A  B; 
the  testator's  death  took  place  in  1810,  and  the  bill 
was  filed  in  1843,  at  which  time  the  legacy  and  the 
arrears  of  interest  thereon  remained  unpaid :  — 
Held,  that  the  arrears  of  interest  on  such  legacy 
could  only  be  recovered  from  within  six  years  from 
the  filing  of  the  bill.     Ibid. 

(B)  Equitable  Mortqagb. 

T,  being  possessed  of  a  plot  of  land  for  a  term  of 
years,  by  indenture,  dated  the  24th  of  April  1845, 
mortgaged  the  term  to  S,  as  a  security  for  300?,, 
vrith  an  absolute  power  of  sale  on  default  of  payment. 
On  the  same  day  he  executed  a  memorandum  of 
agreement,  by  which  he  undertook  to  deposit  with  S 
a  lease  of  another  plot  of  ground  when  it  should  be 
executed,  the  draft  of  which  was  already  prepared, 
as  a  further  and  collateral  security  for  the  sum 
secured  by  the  mortgage.  A  mill  and  certain  build- 
ings occpuied  therewith  stood  partly  on  one  plot 
of  land  and  partly  on  the  other.  On  the  18th  of 
December  1848  the  lease  was  granted  to  T,  and  then 
deposited  with  S,  in  accordance  with  the  memoran- 
dum of  agreement.  By  indenture  of  the  27th  of 
August  1845,  T  executed  a  second  mortgage  of  the 
term  mortgaged  to  S,  as  security  to  H  M  for  lOOZ. 
On  the  2nd  of  March  1847,  T  assigned  an  undivided 
moiety  of  the  premises  comprised  in  the  lease  first 
mentioned  and  of  those  comprised  in  tlie  lease  of  the 
18th  of  December  1845,  and  of  the  mill  and  build- 
ings thereon,  to  A;  and  on  the  20th  of  September 
1847  assigned  all  his  estate  and  effects  to  trustees 
for  his  creditors.  By  indenture  of  the  31st  of 
August  1848  S  and  H  M  assigned  to  the  defendant 
both  plots  of  land,  with  the  mill  and  buildings 
thereon,  subject  to  such  equity  of  redemption  as  was 
then  existing.  In  April  1852  the  defendant  sold  the 
premises  by  auction,  the  conditions  stating  that  he 
sold  the  whole  as  mortgagee  of  T;  but  that  as  to  the 
part  comprised  in  the  lease  of  the  18th  of  December 
1845  he  had  only  the  equitable  interest,  and  the 
legal  estate  was  not  vested  in  him,  and  that  the 
purchaser  should  accept  as  to  this  part  such  title  as 
the  vendor  was  able  to  deduce  and  convey.  The 
plaintiffs  purchased  both  plots  and  paid  the  deposit 
thereon  ;  but  on  the  abstract  of  title  being  furnished, 
and  T  refusing  to  join  in  the  conveyance,  they 
declined  to  complete,  on  the  ground  that  the  legal 
estate  in  the  premises  comprised  in  the  lease  of  the 
18th  of  December  1845  was  outstanding  and  might 
be  set  up  adversely  to  them.  They  then  brought 
an  action  for  the  deposit ; — Held,  that  they  were  not 
entitled  to  recover  as  upon  a  failure  of  consideration, 
for  that  under  the  circumstances  there  was  the  same 
absolute  power  of  sale  as  to  the  premises  comprised 


in  both  leases,  the  deposit  having  been  upon  the 
same  terms  as  the  mortgage ;  and  that  even  if  this 
were  not  so,  the  conditions  of  sale  had  been  com- 
plied with,  the  defendant  having  expressly  stipulated 
to  sell  an  equitable  interest  only.  Ashworth  v. 
Mmimey,  23  Law  J.  Eep.  (n.s.)  Exch.  73;  9  Exch. 
Rep.  175. 

A  bond  creditor  having  obtained  possession  of  the 
title  deeds  of  certain  real  estate,  was  held,  in  the 
absence  of  any  evidence  of  an  agreement  for  a  de- 
posit, not  to  be  an  equitable  mortgagee,  and  the 
Court  refused  to  direct  any  inquiry.  Chapman  v. 
Chapman,  £0  Law  J.  Bep.  (k.s.)  Chanc.  465;  13 
Beav.  308. 

G  S  insisting  that  J  F,  the  owner  of  an  agreement 
for  a  building  lease,  had  deposited  it  to  secure  to  him 
900?.,  claimed  payment  of  the  money  from  the 
administrator  of  J  F,  who  had  expended  money  out 
of  his  own  pocket  in  finishing  the  houses,  and  had 
obtained  leases  from  the  lessors,  and  questioned  the 
deposit  and  the  extent  of  the  advance,  if  any  had 

been  made  : Held,   that  the   affidavits  affording 

evidence  of  deposit,  the  Court  was  bound  to  act 
upon  them;  that  when  the  deposit  was  made,  it  gave 
G  S  a  title  to  a  mortgage,  and  that  he  had  a  right 
to  payment;  and  the  Court  made  a  decree  for  an 
account  and  sale  of  the  houses  comprised  in  the 
agreement.  Sims  v.  Hdlvng,  21  Law  J.  Eep.  (h.s.) 
Chanc.  76. 

The  Court  will,  on  claim  by  equitable  mortgagee 
by  deposit  of  deeds,  order  a  sale  of  the  property  in 
mortgage,  but  will  not,  in  the  absence  or  without 
the  consent  of  the  mortgagor,  deprive  him  of  the 
usual  period  of  six  months  to  redeem.  Lloyd  v. 
Whittey,  22  Law  J.  Eep.  (n.s.)  Chanc.  1038. 

Certain  leasehold  property  was  assigned  to  a  pur- 
chaser. The  assignment,  with  the  receipt  for  pur- 
chase-money, was  executed,  and  the  title-deeds 
were  given  up  to  the  purchaser,  but  part  of  the 
purchase-money  was  left  unfiaid.  The  purchaser, 
on  the  following  day,  deposited  the  title-deeds  by 
way  of  equitable  mortgage,  to  secure  a  sum  of 
money  previously  advanced  to  him : — Held,  that 
the  equitable  interests  of  the  two  parties,  the  vendor 
in  respect  of  his  hen  for  unpaid  purchase-money  and 
the  equitable  mortgagee,  being  in  all  other  respects 
equal,  the  equitable  mortgagee,  by  the  possession  of 
the  title-deeds,  had  the  better  equity,  and  that  the 
rule  qui  prior  est  tempore  potior  est  jure  can  only 
apply  where  the  equitable  interests  are  in  every 
respect  equal.  Rice  v.  Rice,  23  Law  J.  Eep.  (n.s.) 
Chanc.  289;  2  Drew.  73. 

A  and  B  were  tenants  in  common  in  tail  of  a 
copyhold  estate,  with  cross-remainders  between 
them.  A  deposited  the  deeds  with  C,  as  a  security 
for  money  advanced  to  him,  and  by  a  memorandum 
of  deposit  engaged  to  surrender  his  interest  when 
required.  At  the  foot  of  the  memorandum  B  wrote, 
"  I  join  in  the  deposit."  A  died  without  issue,  and 
B  thereupon  became  entitled,  as  remainder-man,  to 
the  entirety.  On  a  bill  by  C  for  a  foreclosure,— 
Held,  upon  appeal,  affirming  the  decision  of  the 
Court  below,  that  the  charge  affected  the  moiety  of 
A  only;  and  that  B  was  bound  to  surrender  such 
moiety  to  the  plaintiff,  and  to  bear  the  expenses  of 
such  surrender.  Pryce  v.  Bury,  23  Law  J.  Eep. 
(n.s.)  Chanc.  676;  2  Drew.  11,41. 

A  deposit  of  title-deeds  to  indemnify  "  person 
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against  lose,  in  consequence  of  his  having  joined  as 
surety  in  a  promisaoty  note,  entitles  him  to  a  memo- 
randum stating  the  purpose  of  the  deposit.  It  will 
not  entitle  him  to  claim  a  legal  mortgage  upon  the 
estate.  SporU-v,  Whaymwn,,  24  Law  J.  Rep.  (n.s.) 
Chanc.  789;  20  Beav.  607. 

A  party  taking  an  equitable  mortgage,  with  notice 
of  a  prior  equitable  mortgage,  cannot  by  assignment 
to  another  without  notice  give  him  a  better  title. 
Fm-A  V.  White,  16  Beav.  120. 

Property  in  Middlesex  was  mortgaged  to  A  and 
afterwards  to  B,  and  sulssequently  to  C,  with  notice 
of  B's  incumbrance.  C  registered  before  B,  aiid 
afterwards  assigned  to  D,  who  had  no  notice  of  B's 
mortgage : — Held',  that  the  interests  being  equitable, 
D  had  no  priority  over  B.     Ibid. 

The  assignees  of  a  bankrupt  mortgagor,  who  had 
no  assets,  disclaimed,  and  said  that  they  would  have 
disclaimed  before  suit  if  any  application  had  been 
made  to  them  : — Held,  nevertheless,  that  they  were 
not  entitled  to  costs.     Ibid. 

An  equitable  mortgagee  as  of  right  is  entitled  to 
a  foreclosure,  and  not  to  a  sale.  Gox  v.  Tooh,  20 
Beav.  145. 

The  secretary  of  a  banking  company  had  a  credit 
account  with  the  bank  to  the  extent  of  3,000^., 
secured  by  a  memorandum  specifying  certain  secu- 
rities deposited  by  way  of  equitable  mortgage.  On 
his  dying  a  debtor  to  the  bank  in  4,000/.,  there  were 
found  in  his  office  in  the  banking-house  the  securities 
inentioned  in  the  memorandum,  with  others  tied  in 
a  bundle  and  indorsed  and  labelled  as  securities. 
There  was  evidence  that  he  had  stated  that  the  bank 
was  secured  in  6,000i. : — Held,  that  the  bank  was 
equitable  mortgagee  of  all  the  securities.  Ferris  v. 
MulUns,  2  Sm.  &  G.  378. 

A  solicitor  took  a  deposit  of  a  policy  from  his 
client  under  a  parol  agreement  that  it  was  to  secure 
his  then  existing  costs.  Afterwards  he  made  ad- 
vances, and  took  an  assignment  of  the  policy  to 
secure  them,  the  deed  saying  nothing  about  the  costs : 
— Held,  that  the  deed  expressing  no  agreement  that 
it  was  to  include  the  costs,  the  possession  under  it 
merged  the  possession  under  the  deposit,  and  the 
policy  was  only  a  security  for  the  advances.  ToMghwn 
v.  Vamderstegen,  2  Drew.  289. 

(C)  STATUTORT  MOETQAflE. 

A  corporation  in  order  to  complete  a  canal  raised 
money  by  mortgage  of  the  canal  and  of  other  pro- 
perty. They  obtained  an  act,  enabling  them  to  bor- 
row money,  to  complete  the  canal,  by  mortgage  of 
the  canal  and  tolls.  They  applied  part  of  the  money 
raised  under  the  act  in  paying  off  the  former  mort- 
gages ; — Held,  overruling  a  decision  of  one  of  the 
Vice  Chancellors,  that  the  corporation  had  no  autho- 
rity to  pay  oif  the  former  mortgages  out  of  the 
money  raised  under  the  act;  that  the  corporation 
were  liable  to  repay  to  the  statutory  mortgagees  the 
money  so  applied;  that  the  statutory  mortgagees  had 
a  lien  on  the  corporation  estates,  other  than  the 
canal,  included  in  the  former  mortgages  to  the 
amount  of  the  money  so  applied;  and  that  as  be- 
tween the  statutory  mortgagees  and  the  corporation, 
the  estates  of  the  corporation,  other  than  the  canal, 
included  in  the  prior  mortgages,  constituted  the 
primary  fund  for  the  payment  of  the  money  so 
declared  due  to  them.     Trevillicm  v.  the  Mayor  of 


Exeter,  24  Law  J.  Rep.  (if.g.)  Chanc.  157;  6  De 
Gex,  M.  &  G.  828. 

Divers  acts  of  parliament  authorized  the  con- 
struction of  docks,  &c.,  which  were  vested  in  trustees, 
who,  without  being  personally  responsible,  were  to 
enter  into  contracts  for  works  and  materials;  they 
were  also  to  raise  money  by  mortgage  of  the  rates 
and  tolls  to  carry  on  the  undertaking,  and  if  any 
action  on  contracts  was  brought  against  them,  the 
damages  and  costs  were  to  bepaid  out  of  the  money 
to  arise  under  the  acts.  A  creditor  of  the  trustees 
obtained  a  judgment  against  the  trustees,  to  whom 
the  rates  and  tolls  were  payable,  and  subsequently 
an  order  to  issue  execution  against  the  persons  by 
whom  the  rents  and  tolls  were  payable.  The  mort- 
gagees then  instituted  this  suit  and  obtained  a  re- 
ceiver; and  upon  a  petition  by  the  judgment  creditor 
for  leave  to  issue  execution,  and  on  a  motion  for  an 
injunction  to  restrain  him  from  proceeding  further,— 
Held,  that  the  priority  of  the  mortgagees  was  not 
affected,  though  the  Common  Law  Procedure  Act, 
17  &  18  Vict.  c.  155,  had  enabled  parties  to  issue 
execution  against  property  not  previously  liable. 
Ames  V.  the  Tri/yStees  of  the  Birkenhead  Docks,  24 
Law  J.  Rep.  (n.s.)  Chanc.  £40;  20  Beav.  332. 

Held,  also,  that  the  mortgagees  might  at  any'  time 
take  possession  of  the  rates  and  tolls,  and  deprive 
the  judgment  creditor  of  all  advantage  which  might 
arise  from  the  execution.     Ibid. 

(D)  MORiaAGOB   AND   MORTGAGEE — REIATITE 

Position  as. 

A  mortgage  contained  a  power  of  sale,  and  then  a 
proviso  and  covenant  by  the  mortgagee,  that  no  sale 
should  take  place,  nor  any  means  of  obtaining  pos- 
session of  the  premises  be  taken,  until  the  expiration 
of  twelve  calendar  months  after  notice  in  writing  of 
such  intention  had  been  given  to  the  mortgagor.  It 
also  contained  a  covenant  by  the  mortgagee  for  quiet 
enjoyment  by  the  mortgagor  as  tenant  at  will  to  the 
mortgagee,  on  payment  of  a  yearly  rent,  in  lieu  of 
and  as  interest  upon  the  mortgage  money."  The 
mortgagor  remained  in  possession  of  the  premises, 
but  no  livery  of  seisin  was  made  to  the  mortgagor. 
Prior  to  the  commencement  of  the  action,  there  was 
a  demand  of  possession,  but  no  notice  to  quit  was 
ever  given  to  the  mortgagor : — Held,  that  the  effect 
of  the  deed  was  to  create  a  tenancy  at  will  only;  and 
that  a  demand  of  possession  without  any  notice  to 
quit  was  sufficient  to  entitle  the  mortgagee  or  his' 
assignee  to  maintain  ejectment.  Doe  d.  Dixie  v. 
Dames,  21  Law  J.  Rep.  (n.s.)  Exch.  60;  7  Exch. 
Eep.  89. 

By  the  law  of  Canada  (before  the  passing  of  the 
Canada  Chancery  Act,  7  Will.  4.  o.  2),  the  relative 
position  of  mortgagor  and  mortgagee  was  governed 
entirely  by  the  Common  Law,  and  there  was  no 
equitable  jurisdiction  for  redemption  or  foreclosure. 
When  a  mortgage  in  fee  was  made,  giving  the  legal 
title  to  the  mortgagee,  and  the  mortgagor  remained 
in  possession,  if  the  mortgagee  were  desirous  of 
obtaining  possession,  and  making  his  title  absolute, 
he  could  only  do  so  by  an  action  of  ejectment,  and 
the  mortgagor  could,  during_  the  pendency  of  such 
action,  come  in,  and  by  payment  of  the  money 
obtain  a  compulsory  right  of  redemption;  but  if  the 
mortgagor  abandoned  that  right,  and  the  mortgagee 
obtained  possession,  the  title  of  the  mortgagee  be- 
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came  absolute  and  indefeasible.    Smyth  v.  Simpson, 
7  Moore,  P.O.  205. 

(E)  Rights  of  the  Mortgagor. 
[See  title  Parliament.] 

Trespass  to  goods.  Plea,  that  by  an  indenture 
made  in  1847,  between  Q  and  the  defendant,  it  was 
agreed  between  Q  and  the  defendant,  who  was, 
during  all  the  time  thereinafter  mentioned,  possessed 
of  certain  premises  for  a  certain  term  then  to  come 
and  unexpired  therein,  that  Q  should  hold  the  pre- 
mises as  tenant  at  will  to  the  defendant,  at  the 
yearly  rent  of  150/.,  for  which  rent  it  should  be 
lawful  for  the  defendant  to  distrain  as  landlords  may 
for  rents  reserved  on  leases  for  years;  that  Q,  held 
the  premises  under  the  said  indenture  and  agree- 
ment; that  three  years'  and  a  quarter's  arrears  of 
rent  became  due,  during  the  time  Q  held  the  pre- 
mises as  such  tenant,  and  the  defendant  was  pos- 
sessed of  them  as  aforesaid;  and  that  the  defendant 
distrained  the  goods  for  rent.  The  plaintiff  set  out 
the  indenture  on  oyer,  from  which  it  appeared  that 
Q,  having  become,  in  1847,  the  lessee  of  the  premises 
under  51  for  twenty-one  years,  wanting  one  day,  and 
having  borrowed  money  from  the  defendant,  demised 
the  premises  to  the  defendant  by  way  of  mortgage, 
at  a  peppercorn  rent,  and  that  the  defendant  re- 
demised the  same  to  Q,  at  a  yearly  rent  of  150/., 
with  power  of  distress: — Held,  on  demurrer,  that 
the.  plea  was  bad  in  not  shewing  such  an  interest  in 
the  premises,  on  the  part  of  the  defendant,  as  entitled 
him  to  distrain.  Pinhom  v.  Sonster,  or  Souster,  22 
Law  J.  Kep.  (n.s.)  Exch.  18;  8  Exch.  Rep.  188. 

A  mortgagor  in  possession  is,  prwsumptione  juris, 
authorized  to  distrain  as  the  bailiff  of  the  mortgagor. 
Trent  v.  Hrnit,  22  Law  J.  Rep.  (n.s.)  Exch.  318;  9 
Exch.  Rep.  ]  4. 

A  mortgagor  in  possession  distrained  for  rent 
accruing  due  after  the  mortgage,  but  the  notice  of 
distress  described  the  rent  as  due  tohimself :— Held, 
in  replevin,  that  he  could  make  cognizance  as  the 
bailiff  of  the  mortgagee.     Ibid. 

(F)  Rights    of  the   Mortgagee  and  Others 

CLAIMING  UNDER  HIM. 

0  having  mortgaged  a  piece  of  land  to  the  plain- 
tiff, the  defendants,  a  railway  company,  afterwards 
occupied  it  by  laying  their  rails  upon  it,  and  being 
subsequently  called  upon  by  the  plaintiff  for  com- 
pensation, negotiated  with  him  in  respect  thereof. 
The  plaintiff  had  never  been  in  possession  of  the 
land,  but  gave  notice  of  the  mortgage  to  the  defen- 
dants, and  then  brought  an  action  for  use  and  occu- 
pation. The  Judge  directed  the  jury  that  the 
plaintiff  was  in  a  condition  to  waive  the  trespass,  in 
respect  of  the  occupation  of  the  land  by  the  railway 
company,  and  to  bring  an  action  for  use  and  occupa- 
tion ; — Held,  first,  that  there  was  evidence  for  the 
jury  of  the  defendants  having  held  the  land  on  the 
terms  of  paying  for  it.  Secondly,  that  the  plaintiff 
being  a  mortgagee  out  of  possession,  and  not  having 
entered  upon  the  land  previously  to  the  trespass,  nor 
having  a  judgment  by  default,  or  a  verdict  in  eject- 
ment in  his  favour,  was  not  entitled  to  maintain  an 
action  of  trespass  against  the  defendants.  Turner 
V.  Cameron's  Ooalbroolc  Steam  Coal,  and  Swansea 
and  Louglior  Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Exch. 
71;  5  Exch.  Rep.  932. 


Qacere — supposing  the  plaintiff  to  have  been  in 
possession  of  the  land,  and  the  defendants  to  liave 
trespassed  thereon  and  occupied  it  to  his  exclusion 
for  some  time,  whether  he  would  be  entitled  to 
recover  for  use  and  occupation  on  the  principle  that 
he  might  waive  the  trespass  and  recover  in  assumpsit. 
Ibid. 

Debt  for  use  and  occupation.  Plea — that  the 
premises  in  question  had  been  mortgaged  to  L  S  to 
secure  the  repayment  of  200(.  and  interest  in  six 
months.  That  before  the  defendant  began  to  use 
and  occupy  the  said  premises,  the  said  six  months 
had  elapsed,  without  the  repayment  of  the  said  sum 
of  200/.,  which  still  remained  due.  That  until  the 
commencement  of  the  suit,  the  mortgagor  continued 
the  controul  and  management  of  the  premises.  That 
before  the  commencement  of  the  suit,  the  defendant 
was  required  by  notice  to  pay  to  the  assignee  of  the 
mortgagee  the  amount  sought  to  be  recovered,  and 
that  from  the  time  of  the  giving  of  such  notice  the 
defendant  was  liable  to  pay  the  same  to  such  assignee : 
— Held,  upon  demurrer,  that  the  plea  was  no  answer 
to  the  action.  Wilton  v.  Dvmn,  21  Law  ,1.  Rep. 
(n.s.)  Q.B.  60;  17  Q.B.  Rep.  294. 

Semile that  if  payment  had  actually  been  made 

under  a  claim  by  the  mortgagee,  such  payment 
might  have  been  pleaded  as  a  defence  to  the  action. 
Ibid. 

Where  there  were  cross-covenants  in  a  mortgage 
deed,  and  the  mortgagees  did  not  execute,  it  was 
held  they  might,  nevertheless,  bring  their  action 
against  the  mortgagor,  who  did  execute — distin- 
guishing the  case  of  a  demise  by  indenture,  as  in 
Swatman  v.  Ambler.  Morgan  v.  Pike,  23  Law  J. 
Rep.  (k.«.)  C.P.  64;  14  Com.  B.  Rep.  473. 

A  lessee  who  had  covenanted  to  insure  against  fire 
in  the  joint  names  of  himself  and  his  lessor,  with  a 
proviso  that  the  policy  monies  should  be  expended 
in  reinstating  the  premises,  assigned  them  by  way  of 
mortgage,  with  a  power  of  sale  under  which  the 
mortgagee  sold.  The  mortgage  deed  did  not  notice 
the  policy.  The  premises  were  subsequently  damaged 
by  fire,  and  were  reinstated  by  the  mortgagee.  On 
a  claim  filed  by  the  mortgagee  and  his  vendee,  the 
mortgagor  was  decreed  to  deliver  up  the  policy  and 
join  with  the  lessor  in  signing  the  receipt  to  the 
insurance  office  to  enable  the  mortgagee  to  receive 
the  money  payable  under  the  policy.  A  lessee  in 
possession  is  not  entitled  as  against  his  mortgagee  to 
a  lien  on  the  policy  monies  for  repairs  done  by  him 
after  a  fire.  Garden  v.  Ingram,  23  Law  J.  Rep. 
(n.s.)  Chanc.  478. 

A  creditors*  suit  was  instituted  for  the  adminis- 
tration of  an  estate,  the  plaintiff  being  a  puisne  mort- 
gagee, the  bill  impeaching  a  first  mortgage  and  asking 
for  the  realization  of  the  second  security.  The  first 
mortgagee,  who  was  a  party,  by  his  answer  insisted 
on  his  rights.  A  receiver  was  appointed  by  the 
Court,  the  first  mortgagee  not  opposing,  and  he,  the 
mortgagee,  took  no  part  in,  although  he  had  notice 
of,  the  proceedings  in  the  suit.  Claims  were  set  up 
by  strangers  against  the  estate  paramount  the  mort- 
gages and  the  mortgagor's  title,  which  were  defeated 
in  proceedings  at  law  instituted  by  order  of  the  Court; 
and  the  receiver  was  ordered  to  pay  the  costs  of  those 
proceedings,  without  prejudice  to  the  question  how 
they  were  ultimately  to  be  borne.  The  Court  ordered 
a  sale  of  the  estate,  and  directed  that  the  first  mort- 
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gagee,  whose  title  to  priority  had  been  established, 
should  join  therein.  The  income  of  the  estate  be- 
came insufficient  to  pay  the  interest  on  the  incum- 
brances, whereupon  the  first  mortgagee  presented  a 
petition,  praying  the  discharge  of  the  receiver  and 
that  he  might  be  let  into  possession,  but  the  petition 
was  dismissed  by  one  of  the  Vice  Chancellors: — 
Held,  upon  appeal,  that  the  mortgaged  estate  was 
not,  as  against  the  first  mortgagee,  liable  to  the  costs 
of  the  law  proceedings  of  defending  the  estate,  nor  as 
■  against  him  to  the  general  costs  of  the  creditors'  suit; 
that  he  was  entitled  to  have  the  receiver  discharged, 
and  to  be  let  into  possession  without  paying  any  of 
such  costs.  Jjomgton  v.  Ltmgton,  24  Law  J.  Rep. 
(n.s.)  Chanc.  625. 

The  Court  has  no  jurisdiction  in  such  a  suit  to 
order  a  first  mortgagee  to  join  in  a  sale ;  and  the  fact 
that  the  title  of  such  first  mortgagee  is  equitable  does 
not  affect  any  of  his  rights  as  to  costs  or  as  to  being 
let  into  possession.     Ibid. 

This  Court  will  marshal  the  proceeds  arising  from 
seTeral  mortgaged  estates  so  as  to  prevent  the  first 
and  second  mortgagees  of  different  estates  from  ex- 
hausting the  proceeds  of  one  estate  upon  which  alone 
a  third  mortgagee  had  taken  a  security.  Gibson  v. 
Seagrim,  2i  Law  J.  Rep.  (n.S.)  Chanc.  782;  20 
Beav.  614. 

A  puisne  incumbrancer  ofiered  to  pay  off  the  first 
mortgage,  which  being  declined,  he  filed  a  bill  to 
compel  a  transfer.  The  first  mortgagee  having  after- 
wards proceeded  to  sell  the  property,  was  restrained 
from  transferring  the  first  mortgage  and  parting  with 
the  legal  estate  and  title-deeds.  Rhodes  v.  Buckland, 
16  Beav.  212. 

Right  of  eigne  as  against  a  puisne  mortgagee  to 
enforce  all-  his  remedies  at  the  same  time.  By  a 
deed  the  amount  due  to  the  first  mortgagee  was  con- 
firmed to  him  by  the  subsequent  incumbrancers,  and 
he  thereby  agreed  not  to  execute  his  power  of  sale  for 
a  limited  time : — Held,  that  a  party  who,  by  his  bill, 
contested  the  amount  so  admitted  to  be  due  to  the 
first  mortgagee,  could  not  take  advantage  of  the  sti- 
pulation in  the  deed  not  to  sell  within  the  time,  and 
an  inj  unction  to  restrain  such  sale  was  refused.  Cockell 
V.  Bacon,  16  Beav.  158. 

A  B  was  the  first  mortgagee  of  Blackacre,  and 
C  D  was  the  first  mortgagee  of  Whiteacre,  and  the 
second  mortgagee  of  Blackacre.  A  Band  C  D  demised 
both  properties  together,  reserving  the  whole  rent  to 
A  B.  The  parties  did  not  seem  to  have  observed  the 
distinction  between  their  rights  in  respect  of  the  two 
properties.  The  Court  relieved  C  D  from  the  mis- 
take by  ordering  A  B  to  pay  him  an  apportionment 
of  the  whole  rent  in  respect  of  Whiteacre.  H<wry- 
man  v.  Collins,  18  Beav.  11. 

In  1841 A  mortgaged  a  wharf  to  B,  and  covenanted 
to  lay  out  the  insurance  money  in  rebuilding  the 
premises.    A  fire  occurred  in  1844,  and  A  having  in 

1845  purchased  an  adjoining  slip  of  land  laid  out 
the  money  in  building  partly  on  both  parcels.     In 

1846  A  mortgaged  the  slip  to  C,  who  had  notice  of 
the  first  mortgage.  The  claim  of  B  to  have  the 
benefit  of  the  expenditure  of  the  insurance  money  on 
the  shp  was  rejected  by  the  Court.     Ibid. 

A  mortgagor  contracted  to  sell  the  estate,  and  one 
of  the  conditions  was  that  the  purchaser  should  pay  a 
deposit  to  the  auctioneer. '  The  mortgagee  afterwards 
concurred  in  and  adopted  the  contract.     A  loss  hav- 
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ing  occurred  by  the  insolvency  of  the  auctioneer, 

held,  that  as  between  the  purchaser  and  mortgagee, 
the  latter  stood  in  the  shoes  of  the  vendor  and  must 
bear  the  loss.    Rowe  v.  May,  18  Beav.  613. 

A  mortgaged  property  to  three  trustees,  B,  C  and 
D.  Some  time  after  B,  who  was  a  sohcitor,  having  in 
his  hands  a  sum  belonging  to  a  client,  E,  proposed  to 
lay  it  out  on  a  transfer  of  the  mortgage.  He  prepared 
a  transfer,  which  was  executed  by  A,  B  and  C,  but 
not  by  D,  and  a  receipt  for  the  money  was  signed  by 
B  and  C  alone.  No  money  was  ever  paid,  and  it  was 
lost  by  B's  insolvency : — Held,  that  the  alleged  trans- 
fer to  E  was  ineffectual,  the  consideration  not  having 
actually  been  paid;  and  that  in  equity  the  deed  was 
inoperative  both  as  against  the  mortgagor  and  the 
three  trustees.    Gnffinv.  Clowes,  20  Beav.  61. 

Mortgage  deeds  contained  covenants  on  the  part  of 
the  mortgagor  to  insure  the  mortgaged  premises  in 
the  names  of  the  mortgagor  and  mortgagees,  not  add- 
ing their  heirs,  executors,  administrators  or  assigns. 
The  mortgagees  entered  into  possession,  and  after  the 
mortgagor's  death  the  persons  entitled  to  the  equity 
of  redemption  not  having  insured  the  premises,  the 
mortgagees  insured  in  their  own  names  only  as  mort- 
gagees : — Held,  that  the  mortgagees  were  entitled  to 
add  the  premiums  to  their  mortgage  debt.  '  Ddbson 
V.  Laud,  4  De  Gex  &  Sm.  575. 

SenMe — ^that  if  the  rents  and  profits  were  insuffi- 
cient to  keep  down  the  interest  and  pay  the  premiums, 
the  mortgagees  would  have  been  entitled  to  be  allowed 
interest  on  the  premiums  so  paid.     Ibid. 

The  mortgagor  had  before  the  mortgagees  entered 
into  possession  indorsed  to  the  mortgagees  bills  of 
exchange  for  the  arrears  of  interest.  The  bills  fell 
due  after  possession  was  taken,  and  were  dishonoured : 
—Held,  that  the  interest  was  in  arrear  when  pos- 
session was  taken,  so  as  to  preclude  the  mortgagor 
from  claiming  to  have  the  account  of  the  receipts  of 
the  mortgagees  taken  with  rests.     Ibid. 

(G)  Possession  oi'  Mobtgagee. 

A  lease  was  made  to  A  of  property  described  as  all 
that  piece  of  land,  &c.,  with  the  messuages  and  build- 
ings thereon  erected.  The  lease  contained  a  cove- 
nant by  A  to  keep  the  messuages,  &c.  in  repair,  and 
a  clause  of  forfeiture  on  breach  of  the  covenant.  A 
mortgaged  this  property,  by  way  of  under-lease,  to- 
gether with  other  property,  to  B.  The  mortgage 
deed  contained  a  power  of  sale  and  powers  for  B  to 
expend  all  monies  to  be  received  by  him  underthe 
deed  in  repairs,  and  a  covenant  by  A  to  indemnify  B 
against  the  covenants  in  the  lease  until  possession 
taken  by  him.  At  the  time  of  the  mortgage  the 
buildings  on  the  demised  land  consisted  of  carcases 
of  houses  only.  B  entered  into  possession  of  the 
property  comprised  in  the  lease,  but  neither  sold  it  nor 
completed  the  houses,  which  were  taken  by  the  land- 
lord under  the  clause  of  forfeiture : — Held,  that  B 
was  liable  to  A  in  respect  of  the  forfeiture  of  the  lease. 
Perry V.  WalJcer,2i  Law  J.  Rep.  (n.s.) Chanc.  319. 

A  mortgagee  in  possession  of  part  and  allowing  the 
mortgagor  to  retain  possession  of  the  rest,  is  not  at 
the  suit  of  a  subsequent  incumbrancer  to  be  charged 
constructively  as  in  possession  of  the  whole.  Soarv, 
Dalhy,  IS  Beav.  156. 

(H)  Lost  Titlb-Deeds. 
A  mortgagor  who  has  paid  off  the  mortgage  debt, 
3Q 
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and  to  whom  the  mortgaged  property  has  been  re- 
conveyedj  ia  entitled  to  compensation  from  the  mort- 
gagee for  the  unaccountable  loss  of  the  title-deeds 
whilst  in  the  possession  of  the  mortgagee,  unless 
the  latter  can  shew  something  to  discharge  himself. 
Brown  v.  Sewell,  22  Law  J.  Rep.  (n.s.)  Chanc.  1063; 
11  Hare,  49. 

(I)  Pkiomty. 

By  a  mortgage  deed  in  1843,  the  defendant  and 
his  wife  and  two  daughters  joined  in  mortgaging  to 
the  plaintiff  certain  property,  partly  belonging  to  the 
defendant  and  partly  to  his  wife  and  daughters,  to 
secure  5,6001.,  with  a  proviso  that  the  defendant 
and  his  property  should  be  primarily  liable  for  the 
amount  (part  of  his  property  being  subject  to  a 
mortgage  for  400/.,  which  was  assigned  in  1844  to 
the  plaintiff).  In  1849  the  defendant  created  a 
further  charge  upon  his  own  portion  of  the  property 
to  the  plaintiff  for  700i.  :_Held,  that  the  latter 
charge  for  700i.  must  be  postponed  to  such 
rights  as  the  daughters  of  the  defendant  had  under 
the  deed  of  1843,  in  which  they  were  sureties  for 
their  father : — and  that  the  daughters  as  such  sure- 
ties had  a  right  on  payment  to  the  plaintiff  of  6,000/. 
and  interest  to  call  for  a  transfer  of  all  the  securities 
comprised  in  the  mortgage  of  1843.  BowTcer  v. 
Bvll,  20  Law  J.  Eep.  (n.s.)  Chanc.  47;  1  Sim.  N.S.  29. 

Where  a  mortgagor,  a  solicitor,  prepares  the 
mortgage  deed,  the  mortgagee  not  employing  another 
solicitor,  the  mortgagor  wiU  be  considered  to  be  the 
solicitor  of  the  mortgagee  in  the  transaction  of  the 
mortgage;  but  the  latter  will  not  therefore  be  deemed 
to  have  notice  of  a  prior  deposit  of  the  title-deeds  by 
the  mortgagor,  or  of  any  uncommunicated  fact  which 
it  was  the  interest  of  the  mortgagor  to  conceal  from 
the  mortgagee.  Hewitt  v.  Loosemoore,  21  Law  J. 
Eep.  (n.s.)  Chanc.  69;  9  Hare,  449. 

Constructive  notice  is  knowledge  imputed  by 
the  Court  on  presumption,  too  strong  to  be  re- 
butted, that  the  knowledge  must  have  been  com- 
municated.    Ibid. 

A  legal  mortgagee  will  not  be  postponed  to  a  prior 
equitable  one,  on  the  ground  of  not  having  got  in 
the  title-deeds,  unless  there  has  been  fraud  or  gross 
or  wilful  negligence  on  the  part  of  the  legal  mort- 
gagee.    Ibid. 

Fraud  or  gross  or  wilful  negligence  will  not  be 
imputed  to  a  mortgagee  who  has  made  land  fide 
an  inquiry  for  the  title-deeds,  and  a  reasonable 
excuse  has  been  given  for  the  non-delivery  of  them 
to  him.  Secus,  if  he  has  not  made  any  inquiry 
after  the  deeds.     Ibid. 

The  assignee  of  a  chose  in  action,  or  security  of 
any  kind,  where  there  has  been  no  fraud,  stands 
in  exactly  the  same  situation  as  the  assignor  as  to 
the  equities  arising  upon  it.  He  must  be  taken  to 
be  cognizant  of  them.  It  is  his  duty  to  make  in- 
quiries, and  as  a  general  rule,  the  creator  of  the 
security  thus  assigned  is  not  bound,  on  receiv- 
ing a  simple  notice  of  the  assignment,  to  volunteer 
information.  If  a  loss  arises  it  falls  upon  him  whose 
duty  it  is  to  make  the  inquiries,  and  who  has  not 
made  them.  But  if  the  notice  given  by  the  assignee 
discloses,  on  the  face  of  it,  that  which  induces  the 
belief  that  he  has  been  deceived  in  accepting  the 
assignment,  the  creator  of  the  security  is  bound  to 
inform  the  assignee  of  the  real  circumstances,  and  if 


he  should  not  do  so,  he  will  be  bound  to  perform 
the  stipulations  of  the  security,  and  cannot  be  allowed 
to  take  advantage  of  the  equities  existing  as  between 
the  assignor  and  himself.  Mangles  v.  Dixon,  3  H.L. 
Cas.  702:  reversing  B.C.  6  Law  J.  Dig.  438. 

The  performance  by  the  creator  of  a  security  of 
any  intermediate  stipulations  in  it,  after  he  has 
received  notice  of  its  assignment,  being  an  act  done 
under  both  a  legal  and  an  equitable  liability,  can 
never  in  itself  be  considered  as  a  ground  for  fixing 
him  with  a  liability  to  something  beyond  that  by 
which  he  is  equitably  bound.     Ibid. 

A  was  the  owner  of  a  vessel.  B  was  to  charter  it 
for  a  particular  voyage  to  seek  a  particular  cargo. 
Its  tonnage  was  larger  than  B  required.  A  was 
willing  to  undertake  half  the  risk,  and  was  to  have 
half  the  profits.  A  charter-party  was  executed  on 
the  24th  of  April  1845  by  which  the  vessel  was 
declared  to  be  let  to  freight  at  16s.  a  ton  per  month 
to  B,  and  bUls  were  to  be  given  and  payments  from 
time  to  time  made  by  B,  which  taken  together  would 
cover  one-half  of  the  amount  stipulated  for  the 
freight.  On  the  arrival  of  the  ship  at  home  B  was 
to  give  a  bill  at  ninety  days'  date  for  the  remainder 
of  the  freight.  Two  other  instruments  were  executed 
on  the  same  day,  by  the  first  of  which  A  was  to 
join  in  the  adventure,  and  "  after  payment  or  deduc- 
tion of  the  freight  and  all  incidental  expenses,  the 
profit  or  loss"  was  to  be  borne  by  the  parties  in 
equal  moieties;  and- by  the  other,  A  gave  to  B  a 
guarantie  for  the  due  performance  by  the  clerk  of 
the  stipulations  he  had  entered  into.  On  the  1st  of 
December  1845,  while  the  ship  was  on  the  voyage, 
A  assigned  to  C  the  charter-party,  and  wrote  on  the 
margin  thereof  a  note  addressed  to  B,  requesting 
him  to  pay  "  what  is  due."  C  gave  B  notice  of  this 
assignment  and  note.  The  notice  was  in  the  ordi- 
nary form,  and  C  made  no  inquiries  of  B.  B  con- 
tinued the  payments,  which,  by  the  stipulations  in 
the  charter-party,  he  was  bound  to  make.  The 
vessel  returned  in  August  1846,  and  the  adventure 
turned  out  a  loss.  B  claimed  as  against  C  to  balance 
the  accounts  of  profit  and  losS;  as  he  would  have 
been  entitled  to  do  with  A  had  the  charter-party  not 
been  assigned  : — Held,  that,  in  equity  he  was  enti- 
tled to  do  so.     Ibid. 

A  executed  a  mortgage  to  B  for  1,000?.  This 
was  not  acted  on,  but  A  afterwards  executed  another 
mortgage  for  2,000/.  to  B.  The  solicitor  employed 
retained  the  first  deed,  and  afterwards  fraudulently 
induced  B,  without  consideration,  to  sign  a  memo- 
randum, undertaking  to  transfer  the  first  mortgage 
to  C,  and  he  executed  such  transfer.  C,  on  the 
faith  of  B's  acts,  advanced  1,000/.,  which  was  re- 
ceived by  the  solicitor  and  misapplied : — Held,  that 
B  must  be  postponed  to  C.  Bioms  v.  Eoltom,  16 
Beav.  259. 

To  postpone  a  first  mortgagee,  on  the  ground  of 
his  leaving  the  title-deeds  in  the  hands  of  the  mort- 
gagor, there  must  be  a  distinct  voluntary  and  un- 
justifiable concurrence  on  the  part  of  the  mortgagee 
in  the  mortgagor's  retaining  them.  Finch  v.  Shaw; 
Cohjer  v.  Pinch,  19  Beav.  500:  affirmed  by  the 
House  of  Lords,  26  Law  J.  Rep.  (n.s.)  Chanc.  65. 

To  a  bill  by  an  eigne  against  a  puisne  mortgagee  a 
defence  by  the  latter  that  he  is  a  purchaser  for 
valuable  consideration  without  notice  of  the  first 
mortgage  is  unavaiJing.     Ibid. 
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Parts  of  lands  charged  with  debts  and  legacies 
were  mortgaged  by  the  devisee,  who  was  also  one  of 
the  two  executors.  He  afterwards  sold  that  part 
ostensibly  to  pay  the  legacies,  and  he  and  the  co- 
executor  conveyed  it  to  the  purchaser  : — Held,  that 
as  between  the  devisee  and  mortgagee  the  latter  had 
an  equity  to  throw  the  legacies  on  the  portion  not 
mortgaged;  and  that  as  between  the  mortgagee  and 
purchaser  the  latter  not  having  obtained  the  legal 
estate  was  subject  to  the  same  equity  as  his  vendor. 
Ibid. 

Sloper  in  1833  mortgaged  certain  real  estates  to 
Sievewright,  with  a  power  of  sale,  under  which  the 
property  was  sold  in  1842  to  a  purchaser,  who 
"*  transferred  his  contract  to  Sievewright.  There  was 
a  balance  after  paying  off  Sievewright,  and  there 
being  accounts  between  Sloper  and  Matthews  this 
balance  was  placed,  under  a  deed  of  the  2Sth  of 
June  1842,  in  the  hands  of  trustees  to  be  dealt  with 
by  arbitration  between  Sloper  and  Matthews.  In 
1834  Sloper  had  made  an  equitable  mortgage  of  the 
property  to  Matthews.  In  January  1840  Matthews 
deposited  these  deeds  with  Waldron,  the  plaintiff, 
by  way  of  equitable  mortgage.  In  April  1842 
Matthews  applied  to  the  plaintiff  for  the  loan  of  the 
deeds,  telling  him  that  he  wanted  them  to  enable 
the  purchase  to  be  completed,  and  promising  to 
return  them  forthwith.  He  did  not  return  them 
forthwith,  and  the  plaintiff  never  applied  to  have 
the  deeds  back  for  more  than  four  years.  In  May 
1843  Matthews  deposited  the  deeds  by  way  of  mort- 
gage with  Pinckney,who  now  held  them.  In  1846 
Matthews  became  bankrupt.  Waldron  filed  his 
claim  to  be  treated  as  first  incumbrancer,  and  to 
have  the  balance  in  the  hands  of  the  trustees  of  the 
deeds  of  1842  paid  to  him : — Held,  that  as  between 
Waldron,  the  plaintiff,  and  Pinckney,  the  plaintiff 
had  by  his  laches  enabled  Matthews  to  commit  a 
fraud,  and  had  no  equity  against  the  defendant 
Pinckney.  The  Court  also  expressed  an  opinion 
that  the  real  estate  being  converted  into  personalty 
before  the  bankruptcy,  the  right  of  Matthews  was 
merely  a  right  to  receive  a  certain  sum  of  money, 
and  that  no  notice  having  been  given  by  the  plain- 
tiff or  the  holder  of  the  deeds  to  the  trustees,  the 
right  to  receive  the  money  remained  in  the  order 
and  disposition  of  Matthews  and  passed  to  his 
assignees.  This  point  did  not,  however,  arise  for 
express  decision.  Waldron  v.  Sloper,  1  Drew. 
193. 

First  mortgage  to  W  with  power  of  sale  and 
declaration  of  trust  of  residue  of  monies  arising 
from  the  sale  for  the  persons  entitled  to  the  equity 
of  redemption.  Second  mortgage  to  R.  Third 
mortgage,  without  notice  of  the  second,  to  H,  who 
was  W's  solicitor,  and  as  such  had  possession  of 
the  deeds.  Afterwards  other  incumbrances.  Then 
W  died,  having  devised  mortgage  and  trust  estate 
to  H,  and  appointed  him  and  another  execu- 
tors. H  sold  under  the  power,  and  conveyed  the 
mortgaged  estate,  paid  off  W's  mortgage  out  of  the 
purchase-money  and  retained  the  balance.  Subse- 
quently H  for  the  first  time  had  notice  of  E's  mort- 
gage : — Held,  first,  that  K's  omission  to  give  notice 
did  not  give  priority  either  to  H  or  a  subsequent  in- 
cumbrancer who  gave  notice  before  B,  the  estate, 
though  substantially  converted,  being  real  estate,  when 
the  securities  were  executed,  and  to  real  estate  the 


rule  as  to  notice  giving  priority  does  not  apply. 
Secondly,  that  since  R  was  not  bound,  his  motives 
for  abstaining  from  giving  notice  n'ere,  in  the  absence 
of  fraud,  immaterial,  the  rule  being  that  an  equitable 
incumbrancer  on  real  estate  is  not  postponed  by  any 
absence  of  activity  in  asserting  his  rights,  except 
such  as  amounts  to  participating  in  fraud  or  to  con- 
structive fraud.  Thirdly,  that  if  before  the  sale  H 
had  the  legal  estate  in  the  premises  (and  as  to  part, 
semlle,  that  he  had),  still,  having  since  parted  with 
it,  his  opportunity  of  using  it  as  a  talula  m  nam- 
fragio  to  protect  his  own  charge  was  gone,  and  that 
H  having,  as  devisee  of  W,  paid  off  W's  mortgage, 
held  the  surplus  trust  for  the  persons  entitled  to  the 
equity  of  redemption,  and  though  he  might  before 
notice  of  R's  mortgage  have  paid  the  surplus  to  other 
subsequent  incumbrancers,  he  could  not  be  heard  to 
say  he  had  appropriated  it  to  himself.  And  the  in- 
cumbrances were  declared  to  have  priority  according 
to  the  dates  of  the  instruments.  Hooper  v.  Sa/rriaon, 
2  Kay  &  J.  86. 

Investigation  of  the  doctrine  as  to  the  protection 
afforded  to  an  incumbrancer  by  means  of  the  legal 
estate.    Ibid, 

(J)  Taokino. 

Since  the  3  &  4  Will.  4,  c.  104,  a  mortgagee  of 
copyholds  may  tack  a  simple  contract  debt  to  his 
mortgage  debt,  as  against  the  customary  heir  or  de- 
visee, but  not  as  against  specialty  creditors.  It  seems 
also  that  a  mortgagee  may  tack  a  simple  contract 
debt  to  his  mortgage  debt  as  against  the  heir,  devisee 
or  executor,  wherever  the  equity  of  redemption  is 
assets  in  their  hands  for  payment  of  simple  contract 
debts.    Rolfe  v,  Chester,  20  Beav.  610. 

(K)  LiABiMTT  TO  Debts. 

Two  persons  being  j  oint  trustees  of  a  sum  of  money 
lent  it  upon  mortgage.  The  mortgage  was  executed, 
and  the  usual  receipt  for  the  money  indorsed  on  the 
deed  was  signed  by  the  mortgagor.  The  money, 
however,  was  only  paid  in  part,  although  it  had  been 
handed  over  by  one  of  the  trustees  to  his  co-trustee 
for  the  purpose  of  being  paid  to  the  mortgagor.  The 
co-trustee  who  had  received  the  money  died  insol- 
vent:— Held,  upon  a  hill  filed  by  the  surviving 
trustee  against  the  mortgagor,  that  the  mortgagor  was 
liable  to  make  good  the  whole  mortgage  money,  he 
having  signed  a  receipt  for  the  amount,  and  thereby 
induced  the  surviving  trustee  to  believe  that  the 
money  had  been  paid.  West  v.  Jones,  20  Law  J, 
Rep.  (n.s.)  Chanc.  362;  1  Sim.  N.S.  205. 

A  mortgaged  real  estate  to  B  for  3,000i,,  and  died, 
having  devised  two-thirds  of  it  to  C,  and  one-third  to 
D  and  E,  in  equal  moieties.  By  a  deed  of  transfer, 
after  reciting  that  B  had  required  payment  of  the 
debt  from  C,  D  and  E,  which  they  were  unable  to 
pay,  and  that  they  had  applied  to  F  to  lend  them 
the  amount,  which  he  had  consented  to  do,  on  having 
the  repayment  secured  as  thereinafter  expressed,  B, 
at  the  request  of  C,  D  and  E,  conveyed  the  pre- 
mises to  F,  subject  to  a  proviso  for  redemption  on 
payment  by  C,  his  heirs,  executors  and  administra- 
tors, of  2,000i.,  and  by  D  and  E,  their  heirs,  exe- 
cutors and  administrators,  of  l,000i;  and  0  cove- 
nanted to  pay  2,000?,,  and  D  and  E  covenanted  to 
pay  l,000i. ; — Held,  that  as  between  the  real  and 
personal  representatives  of  D,  he  had  not  taken  on 
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himself  the  payment  of  his  share  of  the  mortgage 
debt.  Hedges  v.  Hedges,  21  Law  J.  Rep.  (N.s.) 
Chanc.  858;  5  De  Gex  &  Sm.  330. 

A  B  by  a  voluntary  settlement  conveyed  real 
estate  to  such  uses  as  he  should  by  deed  or  will  ap- 
point, and  in  default  of  appointment,  to  the  use  of 
himself  for  life,  with  remainders  over.  By  an  ap- 
pointment executed  subsequently,  A  B  mortgaged 
the  real  estate  for  16,000/.,  and  thereby  he  cove- 
nanted for  the  payment  of  the  amount  and  interest. 
By  his  will,  A  B,  after  reciting  the  settlement,  but 
without  mentioning  the  mortgage,  made  certain 
charges  on  the  estate,  and,  subject  thereto,  confirmed 
the  settlement;  he  also,  by  his  will,  charged  his 
residuary  personal  estate  with  the  payment  of  his 
debts : — Held,  that  the  real  estate  included  in  the 
mortgage,  and  not  the  testator's  personal  estate,  was 
the  primary  fund  for  discharge  of  the  debt.  Jen- 
kinson  v.  Harcourt,  23  Law  J.  Rep.  (n.s.)  Chanc. 
785;  Kay,  688. 

The  purchaser  of  real  estate  mortgaged  it  and 
died  intestate,  leaving  his  father  his  heir-at-law  and 
sole  next-of-kin.  Shortly  afterwards  the  father  died 
also  intestate,  without  having  taken  out  administration 
to  his  son : — Held,  that  the  personal  estate  of  the 
son  was  liable  to  be  applied  in  discharge  of  the  mort- 
gage debt  in  exoneration  of  the  real  estate.  JBond 
V.  England,  24  Law  J.  Rep.  (n.s.)  Chanc.  671;  2 
Kay  &  J.  44. 

Devisee  in  tail  of  real  estate  claiming  to  be  ex- 
onerated out  of  the  descended  moiety  from  a  mort- 
gage, filed  his  bill  against  the  heir  more  than  thirty 
years  after  the  testator's  death,  and  more  than  twenty 
years  after  the  heir's  title  accrued,  but  within  two 
years  after  the  deficiency  of  the  personal  estate  had 
been  ascertained  under  a  decree  of  the  Court : — 
Held,  that  the  devisee  was  entitled  to  a  decree  for 
exoneration  against  the  heir  with  costs.  Newlhouse 
V.  Smith,  2  Sm.  &  G.  344. 

(L)  PowEB  OF  Sale. 

A  mortgaged  real  estate  to  B,  and  gave  B  a  power 
of  sale,  and  the  trusts  of  the  surplus  purchase-monies 
were  declared  to  be  for  A,  his  executors,  adminis- 
trators and  assigns.  A  died.  After  A's  death  the 
estate  was  sold  under  the  power  of  sale ; — Held, 
that  A's  real,  and  not  his  personal,  representatives 
were  entitled  to  the  surplus  purchase-money.  In 
re  Clarice's  Trust,  22  Law  J.  Rep.  (n.s.)  Chanc. 
230. 

Where  a  trust  is  created  as  a  security  for  money 
an  immediate  sale  of  the  estate  will  not  be  allowed, 
though  the  power  to  sell  is  without  further  concur- 
rence; but  the  usual  time  to  redeem  will  be  allowed, 
though  no  express  equity  of  redemption  was  reserved. 
BeUv.  Carttr,  11  Law  J.  Rep.  (n.s.)  Chanc.  923; 
17  Beav.  11. 

A  mortgage  contained  a  power  of  sale  to  be  exer- 
cised, in  case  of  default  in  payment  of  the  mortgage 
money,  by  the  mortgagee,  his  heirs,  executors,  ad- 
ministrators or  assigns.  The  mortgagee  assigned  the 
debt,  and  conveyed  the  estate  to  an  assignee,  who 
died.     The  heir  of  the  assignee  then  conveyed  the 

estate  to  a  trustee  for  his  administrator : Held,  that 

the  trustee  and  administrator  together  could  make  a 
good  title  to  a  purchaser.  Saloway  v.  Slrambridge, 
24  Law  J.  Rep.  (n.s.)  Chanc.  393;  1  Kay  &  J.  371. 

A  mortgagee  had  a  power  of  sale,  and  of  retaining 


his  costs,  charges  and  expenses.  He  sold,  but  the 
purchaser  resisted  the  completion  on  the  ground  of 
misdescription.  Being  advised  by  counsel  that  the 
objection  was  untenable,  he  filed  a  bill  for  specific 
performance,  which  was  dismissed  with  costs : — Held, 
upon  a  redemption,  that  he  could  not  charge  the 
costs  of  the  suit.    Peers  v.  OeeUy,  15  Beav.  209. 

A  mortgage  contained  a  power  of  sale.  The 
mortgage  was  transferred  with  the  benefit  of  all 
provisoes,  &c.  contained  therein.  The  mortgagor 
concurred,  and  covenanted  to  pay  a  different  sum  on 

a  different  day : Held,  that  the  power  of  sale  still 

existed,  and  that  a  good  title  could  be  made  upon  a 
sale  under  the  power.  Toung  v.  Roberts,  IS  Beav. 
558. 

In  a  mortgage  power  of  sale  it  was  required  that 
notice  should  be  given  to  the  mortgagor,  his  heirs  or 
assigns.  The  mortgagor  died,  leaving  an  infant  heir : 
.^Held,  that  notice  to  the  infant  heir  and  her  guar- 
dian was  good  notice.  Tracey  v.  Lawrence,  2  Drew. 
403. 

A  power  of  sale,  and  to  give  receipts  in  a  mort- 
gage given  to  the  two  mortgagees,  their  heirs  and 
assigns,  it  being  declared  that  the  mortgage  money 
was  advanced  by  them  out  of  monies  in  their  posses- 
sion on  a  joint  account : — Held,  to  be  exerciseable  by 
the  survivor.     Hmd  v.  Poole,  1  Kay  &  J.  383. 

A  fortiori,  when  the  proceeds  of  the  sale  were  to 
be  applied  to  reimburse  "  themselves  and  himself," 
all  expenses  which  "  he  or  they"  should  be  put  to  in 
making  the  sale,  &c.,  and  then  to  reimburse  "them- 
selves and  himself"  the  mortgage-money  and  inter- 
est, and  it  was  declared  that  the  receipts  of  the 
"  survivor"  of  them  should  be  good  discharges  for  the 
mortgage  debt  and  interest.     Ibid. 

(M)  Assignment. 

An  assignment  of  a  mortgage  not  containing  any 
words  of  transfer,  beyond  those  incidental  to  the 
transfer  of  the  mere  mortgage,  does  not  pass  rent 
then  in  arrear.     Salmon  v.  Seam,  3  Mac.  &  G.  844, 

(N)  Right  to  kedebm. 

After  a  mortgagee  had  been  more  than  twenty 
years  in  possession  of  property  mortgaged,  the  mort- 
gagor's solicitor  wrote  a  letter  asking  when  the 
mortgagee  would  see  him  on  the  mortgagor's  claims. 
The  mortgagee  wrote  back  to  the  solicitor,  |"  I  do 
not  see  the  use  of  a  meeting  unless  some  party  is 
ready  to  pay  me  off."  The  mortgagor  filed  a  bill  to 
redeem: — Held,  affirming  a  decree  at  the  Rolls, 
that  this  was  a  sufficient  acknowledgment  in  writing 
of  the  title  of  the  mortgagor  to  his  solicitor  acting  as 
his  agent,  to  bring  the  case  within  the  28th  section 
of  the  Statute  of  Limitations,  3  &  4  Will.  4.  c.  27. 
Stansfield  v.  Hobson,  22  Law  J.  Rep.  (n.s.)  Chanc. 
457;  3  De  Gex,  M.  &  G.  620;  16  Beav.  236. 

(0)  Redemption  and  Reconveyance. 

In  1830,  Wconveyed  certain  real  estates  to  Rhodes 
and  Taylor  and  then:  heirs,  by  way  of  mortgage,  for 
securing  400?.,  with  a  power  of  sale  in  case  of  default. 
W  died  in  1839,  having  devised  the  same  property, 
subject  to  certain  charges  created  by  his  will,  to  his 
sons.  A,  B,  and  C,  as  tenants  in  common  in  fee.  In 
1839,  after  W's  death,  B  conveyed  all  his  one-third 
share,  under  his  father's  will,  to  Rhodes,  Hirst  and 
Naylor,  by  way  of  mortgage,  with  power  of  sale  in 
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case  of  default.  Rhodes,  the  surviving  mortgagee  of 
the  deed  of  1830,  threatened  to  sell  under  the  power 
in  that  deed  unless  A,  the  acting  executor  of  W, 
would  redeem  both  mortgages.  Upon  bill  by  A  to 
redeem  and  for  an  injunction,  the  Court  upon  motion, 
on  payment  into  court  by  A  of  the  money  due  upon 
the  first  mortgage,  restrained  Rhodes  from  selling 
under  the  power  contained  in  the  deed  of  1830,  and 
from  conveying  the  legal  estate  in  the  one-third  share 
of  B  comprised  in  the  mortgage  of  1830,  and  from 
conveying  the  legal  estate  in  the  one-third  share  of 
B  comprised  in  the  mortgage  of  1839.  Wldtworth 
V.  Rhodes,  20  Laiv  J.  Eep.  (n.s.)  Chauc.  1  OS. 
^  The  owner  of  a  reversion  in  personalty  mortgaged 
ti.  He  then  mortgaged  the  equity  of  redemption  to 
a  second  person,  and  then  agreed  to  sell,  subject  to 
the  mortgages,  to  a  third  party.  The  first  mortgagee 
reqviired  to  be  paid  off.  The  mortgagor  in  a  memo- 
randum, reciting  that  the  purchaser  had  paid  the  first 
mortgagee  in  discharge  of  her  debt  out  of  the  pur- 
chase-money, agreed  to  execute  an  assignment  to  the 
purchaser,  and  until  it  should  be  executed  that  the 
purchaser  should  stand  in  the  place  of  the  first  mort- 
gagee : — Held,  reversing  the  decree  below,  that  the 
debt  of  the  first  mortgagee  was  not  extinguished,  and 
that  the  purchaser  was  entitled  to  the  benefit  of  that 
security.  Watts  v.  Symes,  21  Law  J.  Rep.  (n.s.) 
Chanc.  713;  1  De  Gex,  M.  &  G.  240  :  reversing  16 
Sim.  640. 

The  second  mortgagee  was  also  mortgagee 'of  other 
property  of  the  mortgagor: — Held,  also  reversing 
the  decree  below,  that  one  mortgage  could  not  be 
redeemed  without  the  other.     Ibid. 

A  mortgaged  an  estate  in  fee  to  B,  and  covenanted 
to  pay  B  the  mortgage  debt  and  interest.  A  died 
intestate,  leaving  C  his  heir-at-law.  At  the  time  of 
the  death  of  A  an  arrear  of  more  than  six  years'  in- 
terest was  due.  Suit  for  redemption  by  C  against 
B : — Held,  that  C  was  not  entitled  to  redeem,  ex- 
cept on  the  terms  of  paying  the  principal  and  the 
whole  of  the  interest  due.  Mvy  v.  Norwood,  21 
Law  J.  Rep.  (n.s.)  Chanc.  716;  S  De  Gex  &  Sm. 
240. 

Upon  the  expiration  of  a  notice  to  pay  off  mort- 
gage-money, the  mortgagees  are  bound  to  know  and 
to  state  the  amount  due  for  principal,  interest,  and 
costs.  And  if  the  mortgagees  refuse  to  receive  the 
amount  tendered  by  the  mortgagor  as  due  for  prin- 
cipal, interest,  and  costs,  they  do  so  at  their  own 
risk;  and  a  sum  having  been  tendered  and  refused, — 
Held,  upon  a  claim  to  redeem,  that  the  mortgagors 
were  entitled  to  a  decree  for  an  account  of  the  prin- 
cipal, interest,  and  costs,  and  that  the  interest  (if  the 
principal  did  not  appear  to  have  been  lying  idle,) 
must  be  continued  to  the  time  of  taking  the  account; 
and  that,  if  the  sum  tendered  did  not  amount  to  the 
sum  due,  the  plaintiffs  must  pay  the  costs;  but  if  it 
exceeded  the  amount  found  due,  the  defendants  must 
pay  the  costs.  ETarmer  v.  Priestley,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1041;  16  Beav.  569. 

When  a  mortgagee  agrees  to  take  a  portion  of  his 
debt  in  lieu  of  the  whole,  upon  payment  on  a  given 
day,  the  Court  will  not  relieve  against  the  effect  of 
its  non-payment  on  that  day.  Ford  v.  the  Earl  of 
Chesterfield,  19  Beav.  428. 

D  was  indebted  to  C  in  69,000?.  By  deed  made 
between  D  C  and  S  (a  surety)  C  covenanted  that  if 
D  or  S  should  pay  him  38,000Z.  on  a  day  named, 


he  would  accept  it  in  full  satisfaction  of  the  whole 
debt.  D  covenanted  to  pay  it  on  the  day,  and  D  and  S 
covenanted  to  pay  interest  on  it  to  the  day  and  after- 
wards. Default  was  made  in  payment,  but  interest 
was  for  four  years  afterwards  received  by  C  on  the 
38,000?. :— Held,  that  D  was  liable  for  the  whole  debt 
of  69,000?.,  and  was  entitled  to  no  equitable  relief 
against  the  default  in  payment  on  the  day  fixed.  Ibid. 

The  time  appointed  for  redemption  enlarged  on 
terms,  pending  an  appeal  to  the  House  of  Lords, 
Fiiich  V.  Shaw  and  Colyer  v.  Fimcli,  20  Beav.  S5S. 

Where  mortgagees  declared  trusts  of  the  mortgage- 
monies,  and  transferred  the  mortgages  by  the  same 
deeds, — Held  that,  on  redemption,  the  trust  deeds 
must  be  delivered  up  to  the  mortgagor,  or  in  the  case 
of  one  of  them  (being  a  marriage  settlement),  the 
mortgagees  retaining  it  (by  his  consent)  were  bound 
to  furnish  him,  at  their  own  expense,  with  attested 
copies  and  a  covenant  for  prodiiction.  Dohson  v. 
Laud,  4  De  Gex  &  Sm.  581. 

A  mortgagee  being  decreed  to  reconvey  one  un- 
divided moiety  of  an  estate  included  in  his  security 
(a  part  of  the  debt  being  satisfied)  to  the  mortgagor, 
and  being  entitled  to  retain  the  title-deeds  of  the 
whole  estate,  is  bound  to  covenant  to  produce  the 
deeds.     Yates  v.  Plumle,  2  Sm.  &  G.  174. 

(P)   FOREOLOSDRB. 

In  a  foreclosure  suit  the  bill  was  taken  pro  con- 
fesso  against  two  of  the  defendants.  The  cause  was 
brought  to  a  hearing,  and  these  defendants  did  not 
appear : — Held,  that  the  plaintiff  was  entitled  only 
to  the  ordinary  decree,  and  not  to  a  decree  of  fore- 
closure absolutely  against  them.  Brierly  v.  Ward, 
20  Law  J.  Rep.  (n.s.)  Chanc.  46. 

An  application  for  liberty  to  dispense  with  the 
service  of  a  decree  on  defendants  against  whom  the 
bill  has  been  ordered  to  be  taken  pro  confesso,  and 
who  do  not  appear  at  the  hearing,  cannot  be  made 
at  the  hearing.     Ibid. 

The  mortgagee  with  power  of  sale  of  a  reversionary 
interest  in  stock  is  entitled  to  the  common  decree  of 
foreclosure,  and  there  is  no  rule  or  practice  of  the 
Court  compelling  him  to  submit  adversely  to  a  decree 
for  sale.  .  Wayne  v.  Hanham,  20  Law  J.  Rep.  (n.s.) 
Chanc.  530;  9  Hare,  62. 

In  a  foreclosure  suit,  after  decree  for  payment  of 
the  mortgage-money  had  been  made  absolute  and  the 
order  had  been  signed  and  enrolled,  the  Court,  upon 
motion  by  the  defendant,  enlarged  the  time  for  pay- 
ment of  the  principal,  interest  and  costs.  Thornhill 
V.  Manning,  20  Law  J.  Rep.  (n.s.)  Chanc.  604;  1 
Sim.  N.S.  451. 

Upon  a  claim  by  an  equitable  mortgagee  against  a 
mortgagor,  asking  for  a  sale,  and  also  that  the  several 
other  mortgagees  might  be  summoned  before  the 
Master,  or  that  a  decree  might  be  made  to  ascertain 
what  mortgages  there  were,  and  their  priorities,  the 
Court  refused  the  order.  Burgess  v.  Stwrgis,  21 
Law  J.  Rep.  (n.s.)  Chanc.  53;  14  Beav.  440. 

A  claim  was  filed  for  foreclosure  before  the  statute 
IS  &  16  Vict.  c.  86.  came  into  operation.  There 
were  several  incumbrances,  and  on  an  application 
under  the  48th  section  of  that  act,  the  Court  made 
an  order  for  sale  of  the  mortgaged  property,  and 
directed  accounts  of  the  sums  due  to  the  several  in- 
cumbrancers. CaioT  V.  Reeves,  22  Law  J.  Rep. 
(n.s.)  Chanc.  19. 
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Upon  a  foreclosure  claim  against  the  mortgagor 
and  three  judgment  creditors,  a  decree  was  made 
that  all  the  three  judgment  creditors  should  be  fore- 
closed together,  and  not  successively.  Stead  v.  Batiks, 
22  Law  J.  Rep.  (s.s.)  Chanc.  208;  5  De  Gex  &  Sm. 
S60. 

In  a  foreclosure  claim,  the  defendants  appeared  to 
the  claim,  but,  though  duly  summoned,  did  not 
appear  at  the  hearing.  The  plaintiff  asked  for  an 
immediate  sale.  The  Court  declined  to  direct  an 
immediate  sale,  but  ordered  that  an  account  should 
be  taken,  and  that,  in  default  of  payment  within  a 
short  period,  the  property  should  be  sold.  Smith  v. 
BoUiison,  22  Law  J.  Rep.  (n.s.)  Chanc.  482;  1  Sm. 
&  G.  140. 

In  a  foreclosure  suit  a  creditor  by  judgment,  sub- 
sequent to  the  plaintiff,  put  in  his  answer,  disclaim- 
ing all  interest,  stating  at  the  same  time  that  no  ap- 
plication had  been  made  to  him  to  release  his  interest 
previous  to  the  filing  of  the  bill.  To  this  answer  the 
plaintiff  filed  a  replication: — Held,  that  the  plaintiff 
was  entitled  to  a  decree  of  foreclosure,  but  that  the 
defendant  was  not  entitled  to  any  costs  from  the 
plaintiff.  Ford  v.  the  Earl  of  Chesterjielcl,  22  Law 
J.  Rep.  (n.s.)  Chanc.  630;  16  Beav.  516. 

Where  a  decree  for  foreclosure  has  been  made 
against  the  defendants,  subsequently  discovered  to  be 
infants,  the  Court  mil  not  rehear  the  cause,  nor  ex- 
pedite the  foreclosure  of  their  equity  of  redemption, 
but  a  supplemental  suit  must  be  filed,  or  another  suit 
instituted.  Scwmen  v.  Nicholson,  22  Law  J.  Rep. 
(n.s.)  Chanc.  632. 

The  Court  will  not  upon  an  interlocutory  appli- 
cation, direct  a  sale  of  a  mortgaged  estate  under  the 
terms  of  the  48th  section  of  the  Chancery  Procedure 
Amendment  Act.  Wayn  v.  Lewis,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1051;  1  Drew.  487. 

The  deposit  to  be  made  by  a  mortgagor,  requesting 
a  sale  instead  of  a  foreclosure,  should  be  sufficient  to 
cover  the  expenses  of  an  abortive  attempt  to  sell. 
Bellamy  v.  Cockle,  23  Law  J.  Rep.  (n.s.)  Chanc. 
456. 

An  inquisition  finding  a  party  to  have  been  a 
lunatic  for  a  period  long  antecedent  to  the  date  of  a 
mortgage  deed  executed  by  him,  will  not  prevent  the 
Court  from  making  a  decree  of  foreclosure  upon  the 
deed  being  proved  in  the  usual  manner  by  the  attest- 
ing witness.  Jacobs  v.  Richards,  23  Law  J.  Rep. 
(n.s.)  Chanc.  557;  5  De  Gex,  M.  &  6.  56;  18 
Beav.  300. 

A  deed  must  be  avoided  at  law  before  this  Court 
will  give  actual  relief  against  it,  although  there  is 
evidence  before  the  Court  leading  to  a  supposition, 
not  only  that  the  mortgagor  who  executed  the  deed 
was  in  a  helpless  state  of  mental  incapacity  when  he 
did  so,  but  also  that  a  fraud  had  been  committed ; 
had  thedefendants,  however,  cross-examined  the  attest- 
ing witness,  evidence  might  have  been  obtained  which 
would  have  prevented  the  Court  from  proceeding 
upon  the  deed.  But  held,  upon  appeal,  that  the  de- 
fendants must  try  the  validity  of  the  mortgage  in  an 
ejectment,  or  by  an  issue  as  to  the  mortgagor's  sanity. 
Ibid. 

A  advanced  money  to  B  on  mortgage.  At  the 
date  of  the  mortgage  deed  B  was  a  lunatic;  but  A 
paid  the  money  to  B  or  his  account,  had  no  know- 
ledge or  notice  of  his  lunacy,  and  did  not  take  any 
advantage  of  B  in  the  transaction.    A  filed  a  bill  of 


foreclosure  against  the  persons  entitled  to  the  equity 
of  redemption  under  B,  who  was  dead; — Held,  that, 
notwithstanding  the  lunacy  of  B,  A  was  entitled  to 
the  usual  foreclosure  decree.  Campbell  v.  Hooper, 
24  Law  J.  Rep.  (n.s.)  Chanc.  644;  3  Sm.  &G.  153. 

A  decree  for  foreclosure  being  made,  the  mortgagee, 
after  the  accounts  had  been  taken,  incurred  further 
costs  in  another  proceeding: — Held,  that  he  could 
not  by  petition  obtain  an  order  to  add  them  to  his 
security.    Barron  v.  Lancefield,  17  Beav.  208. 

Decree  for  sale  ordered  at  the  request  of  the  first 
and  second  mortgagees  and  the  mortgagor,  notwith- 
standing the  third  incumbrancer  insisted  on  a  decree 
for  foreclosure  and  redemption,  the  value  of  the  pro- 
perty not  being  proved.  Wickham  v.  Nicholson,  itf' 
Beav.  38. 

A  husband  and  wife  assigned  leasehold  premises  of 
which  the  husband  was  possessed  in  her  right  to  a 
mortgagee  for  securing  money  then  lent  and  interest 
by  a  deed  containing  a  proviso  for  redemption  by  the 
husband  and  wife,  or  either  of  them,  or  the  repre- 
sentatives of  either.  The  husband  subsequently 
became  insolvent,  and  the  mortgagee  filed  a  claim 
seeking  a  foreclosure  against  the  assignee  in  insolvency 
and  the  insolvent  and  his  wife.  The  married  woman 
proved  that  her  husband  had  been  without  employ- 
ment, and  that  she  and  her  child  were  destitute,  and 
claimed  an  equity  to  a  settlement  out  of  the  mort- 
gaged property: Held,  that  the  married  woman  had 

no  equity  to  a  settlement ;  but  the  proviso  for  redemp- 
tion being  on  repayment  of  the  sum  advanced  by  the 
insolvent  and  his  wife,  the  power  to  redeem  must  be 
given  to  the  married  woman,  as  well  as  to  the  insol- 
vent's assignee.  Hill  v.  Edmonds,  5  De  Gex  &  S. 
603. 

Two  separate  portions  charged  on  real  estates  were 
assigned  by  way  of  mortgage  to  a  person  who  also 
became  the  mortgagee  in  fee  of  the  entirety  of  the 
same  estates,  subject  to  the  portions.  The  mortgagee 
in  one  foreclosure  suit  sought  to  foreclose  the  mort- 
gagors of  the  two  portions  and  the  mortgagor  of  the 
entirety.  On  an  objection  taken  by  the  mortgagor 
of  the  entirety  at  the  hearing, — Held,  that  the  suit 
was  not  multifarious.  Pearce  v.  Waikins,  5  De  Gex 
&  S.  815. 

A  mortgagee  in  fee  died  intestate.  His  heiress-at- 
law  was  also  his  administratrix.  She  by  will  devised 
all  estates  vested  in  her  as  mortgagee  to  two  trustees, 
whom  she  also  appointed  executors,  and  by  a  codicil 
appointed  the  husband  of  her  heiress-at-law  "  to  be  a 
trustee  and  executor  of  her  will  jointly  "  with  the  two 
trustees  named  in  the  will,  and  died.  The  two  trus- 
tees named  in  the  will  disclaimed  the  devise  and  re- 
nounced probate,  but  the  husband  proved.  He  and 
his  wife  filed  their  bill  against  the  mortgagor,  ofliering 
to  reconvey  and  for  a  foreclosure.  At  the  hearing 
the  mortgagor  objected  that  the  heiress-at-law  had  no 
interest  and  was  improperly  made  a  co-plaintiff,  and 
he  asked  the  dismissal  of  the  hill: — Held,  that  she 
had  no  interest,  and  that  though  the  objection  would 
have  prevailed  if  it  had  been  made  by  demurrer,  yet 
she  was  not  so  improper  a  party  as  that  the  Court 
would  entertain  the  objection  at  the  hearing;  but  the 
Court  allowed  no  additional  costs  occasioned  by  her 
being  made  plaintiff  or  of  evidence  in  support  of  her 
pedigree.     Ibid. 

Upon  a  bill  of  foreclosure  by  first  mortgagee,  there 
was  a  contest  between  the  defendants,  the  puisne 
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mortgagees,  as  to  their  respective  priorities.  The 
Court  held,  that  it  must  in  the  first  instance  direct 
an  inquiry.    Duberley  v.  Bay,  14  Beav.  9. 

Under  the  15  &  16  Vict.  c.  86.  o.  48,  the  Court 
has  power,  after  decree  for  foreclosure,  to  direct  n 
sale.    LasUt  v.  Cliffe,  2  Sm.  &  G.  278. 

On  the  petition  of  an  insolvent  mortgagor  and 
two  of  his  creditors,  with  the  concurrence  of  the 
-plaintiff  (the  first  incumbrancer),  the  Court,  after  a 
decree  in  a  foreclosure  suit,  and  upon  payment  into 
court  of  a  sura  sufiicient  to  indemnify  a  puisne 
incumbrancer,  made  an  order  for  a  sale.     Ibid. 

Under  the  common  decree  in  a  foreclosure  suit, 
the  chief  clerk's  certiiicate  having  fixed  the  time  and 
place  for  the  repayment,  by  the  mortgagor,  of  what 
was  due  for  principal  and  interest,  the  plaintifl^'s 
solicitor  attended  at  the  time  and  place  appointed, 
but  without  any  power  of  attorney  from  the  plain- 
tiff to  receive  the  mortgage  monies;  the  mortgagor 
made  default.  Upon  a  motion  for  the  order  absolute 
to  foreclose: — Held,  it  is  the  mortgagor's  right  to 
have  every  formality  strictly  observed.  Qv/rney  v. 
Jachson,  1  Sm.  &  G.  App.  xxvi. 

An  equity  of  redemption  was  granted  by  deed  to 
trustees,  upon  trust  for  certain  parties,  some  of  whom 
were  infants.  The  mortgagee  filed  a  bill  for  fore- 
closure against  the  trustees  of  the  settlement  and 
the  adult  cestim  que  trust  only,  as  defendants.  One 
of  the  latter  died  after  the  filing  of  the  bill.  The 
Court,  upon  a  motion  for  a  decree  for  sale,  made  the 
decree  in  the  absence  of  the  infant  cestuis  que  trust, 
and  of  the  representative  of  the  deceased  defendant, 
upon  an  affidavit  by  the  trustee  of  the  settlement 
that  it  would  be  for  the  benefit  of  the  infants;  and 
ordered  the  proceeds  to  be  paid  into  court.  SiffJcen 
v.  Davis,  Kay,  App.  xxi. 

The  costs  of  the  trustee,  as  he  would  be  a  neces- 
sary party  to  reconvey,  were  ordered  to  be  paid  out 
of  the  mortgage  debt.     Ibid. 

In  a  suit  for  foreclosure,  on  motion  by  a  subsequent 
mortgagee,  the  bill  was  ordered  to  be  dismissed  on 
the  mover  paying  into  court  a  fixed  sum  on  or  be- 
fore a  day  specified,  to  answer  the  plaintiff's  claim 
and  the  costs  of  the  plaintiff  and  other  defendants. 
Chailie  v.  Gwyrme,  Kay,  App.  xlvi. 

In  a  suit  for  foreclosure  and  redemption  by  one  of 
several  successive  mortgagees,  upon  motion  by  a  sub- 
sequent incumbrancer,  the  bill  was  ordered  to  be  dis- 
missed with  costs  against  all  the  other  defendants, 
without  prejudice  to  any  other  suit  upon  payment 
by  the  defendant  moving  of  a  certain  sum  of  money 
into  court  on  or  before  a  certain  day,  such  money 
to  be  invested  and  accumulated ;  the  plaintiff'  to 
pay  the  taxed  costs  of  all  the  other  defendants,  and 
to  have  them  over  from  the  defendant  moving,  who 
was  ordered  to  pay  to  the  plaintiff  and  other  defen- 
daats  their  costs  of  this  application;  and  the  defen- 
dant moving,  by  his  counsel,  undertaking  to  indemnify 
the  plaintiff  against  any  proceedings  which  might  be 
taken  in  the  mean  time  by  any  party  for  redeeming 
the  plaintiff's  securities — a  reference  was  directed  to 
ascertain  what  was  due  to  the  plaintiff  for  principal 
and  interest,  and  the  taxing  Master  was  ordered  to 
tax  his  costs  and  those  of  the  mortgagees,  other  than 
the  defendant  moving,  who,  as  well  as  the  plaintiff, 
were  to  have  liberty  to  apply.  Jones  v.  Tvnmey, 
Kay,  App.  xlv. 

The  defendant  in  a  foreclosure  suit  may  obtain  an 


enlargement  of  the  time  limited  for  absolute  foreclo- 
sure, upon  slight  evidence  of  the  probability  of  his 
being  able  to  pay  off  the  mortgage ;  but  the  order 
will  only  be  made  upon  the  terms  of  his  paying  a 
large  part  of  the  interest  due  to  the  plaintiflf  within 
a  short  specified  time,  and  paying  interest  upon  the 
aggregate  sum  found  to  be  due  to  the  plaintiff  for 
principal,  interest  and  costs,  from  the  date  of  the 
certificate,  and  the  costs  of  the  application;  and  that 
if  he  fail  to  pay  the  specified  sum  to  the  plaintiff  for 
interest  at  the  time  appointed,  he  shall  be  absolutely 
foreclosed.    Holfard,  v.  YaU,  1  Kay  &  J.  677. 

Decree  for  foreclosure  upon  an  original  claim  on 
further  directions,  and  on  the  hearing  of  a  supple- 
mental claim,  where  the  existence  of  an  incumbrance 
subsequent  to  that  of  the  plaintiff  was  found  by  the 
Master,  and  the  subsequent  incumbrancer  was 
brought  before  the  Court  by  the  supplemental 
claim.    Robinson  v.  Turner,  9  Hare,  488. 

The  Court  refused  on  the  application  of  the 
mortgagee,  after  a  decree  of  foreclosure  had  been 
made,  to  vary  the  decree  by  directing  a  sale  under 
the  48th  section  of  the  IS  &  16  Vict.  c.  86.  Girdle- 
stone  V.  Lavender,  9  Hare,  App.  liii. 

Form  of  order  for  foreclosure  taken  by  consent 
without  account.  Boydell  v.  Manly,  9  Hare,  App. 
liii. 

Direction  for  sale  of  an  infant's  estate  in  a  fore- 
closure suit  (under  circumstances  shewing  it  to  be 
clearly  for  the  benefit  of  the  infant),  without  giving 
time  to  redeem.    Mecws  y.  Best,  10  Hare,  App.  li. 

Decree  for  foreclosure  of  the  estate  of  a  married 
woman  must  be  in  the  ordinary  form,  and  ought  not 
to  be  made  absolute  at  once,  even  by  consent. 
Morrison  v.  Kennedy,  10  Hare,  App.  li. 

(Q)  Reoeiter. 

A  receiver  was  appointed  by  a  mortgagor  and 
divers  incumbrancers,  and  the  mortgagor  covenanted 
not  to  revoke  the  appointment  without  their  consent; 
the  mortgagor  afterwards  mortgaged  his  equity  of 
redemption  to  the  plaintiff.  In  a  suit  for  fore- 
closure,— Held,  that  the  first  incumbrancers  being 
no  parties  to  the  suit,  the  receiver  could  not  be 
called  on  to  account,  or  restrained  from  dealing  with 
the  surplus  income;  but  leave  was  given  to  amend 
the  bill.  Ford  v.  Rachliam,  22  Law  J.  Eep.  (n.s.) 
Chanc.  481;  17  Beav.  485. 

Eeceiver  against  a  mortgagee  in  possession  granted 
after  decree,  on  the  application  of  another  mortgagee, 
a  co-defendant.     Hiles  v.  Moore,  IS  Beav.  175. 

A  B,  the  third  mortgagee,  took  possession,  and 
then  bought  up  the  first  mortgage.  Having  re- 
tained possession  many  years,  and  received  a  con- 
siderable sum,  a  receiver  was  appointed  against  him 
on  the  application  of  the  second  mortgagee,  the  affi- 
davit of  A  B  not  satisfactorily  shewing  that  anything 
remained  due  on  the  first  mortgage.    Ibid. 

A  mortgagor  and  a  mortgagee,  with  a  power  of 
sale,  joined  in  demising  the  mortgaged  hereditaments 
to  a  receiver  upon  trust,  at  the  request  of  the  mort- 
gagee, during  the  continuance  of  the  security,  and 
at  the  request  of  the  mortgagor,  after  satisfaction  of 
the  sums  secured,  to  grant  leases  of  the  premises  in 
such  manner  as  the  person  making  such  request 
should  appoint,  but  to  permit  the  mortgagor  to 
receive  the  rents  until  default  was  made  in  payment 
of  the  mortgage  money  or  interest;  and  upon  trust, 
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after  default,  to  receive  the  rents,  and  apply  the 
same  in  keeping  down  the  interest  upon  the  mort- 
gage. These  trusts  were  not  declared  to  be  subject 
to  the  power  of  sale  in  the  mortgage  : — Held,  that 
they  were  so  in  effect;  and  that  the  receiver  was 
bound,  without  the  concurrence  of  the  mortgagor,  to 
join  in  conveying  the  hereditaments  to  a  purchaser 
from  the  mortgagee  under  the  power  of  sale.  King 
V.  Beenan,  3  De  Gex,  M.  &  G.  890. 

(R)  Accounts. 

A  mortgage  deed,  creating  an  additional  security 
for  10,000^.,  and  intended  also  as  a  security  for  fur. 
ther  advances  to  be  made,  contained  a  recital  that 
the  mortgagee  was  liable  as  surety  for  sums  borrowed 
of  third  parties,  which  was  not  the  fact.  Though 
such  sums  had  been  borrowed  through  the  instru- 
mentality of  the  mortgagee,  he  was  not  allowed  to 
extend  the  security  to  those  sums  against  a  party  who 
had  joined  as  surety  for  the  10,000^.,  and  to  assist 
the  raising  the  further  advances;  and  upon  a  bill 
filed  for  an  account  of  what  was  due,  and  for  re- 
demption and  delivery  up  of  the  securities: — Held, 
that  an  account  must  be  taken  on  the  footing  of  the 
deed;  that  no  sums  beyond  the  10,000i.  and  interest 
were  to  be  allowed  to  the  mortgagee,  except  such  as 
he  had  paid,  or  was  then  liable  for,  or  had  since 
become  legally  liable  to  pay,  according  to  the  pro- 
visions of  the  deed.  ZaJce  v.  Bmtton,  23  Law  J. 
Eep.  (N.s.)  Chanc.  294;  18  Beav.  34. 

A  tenant  for  life  in  possession,  having  power  to 
charge  the  inheritance  with  20,000J.  and  interest  for 
his  own  benefit,  executed  the  power  and  assigned 
the  charge  as  part  security  for  a  greater  mortgage. 
The  rents  received  from  the  estates  were  insufficient 
to  pay  the  interest,  and  the  tenant  for  life  paid  the 
difference  out  of  his  own  money; — Held,  overruling 
a  decision  of  the  Master  of  the  Rolls,  that  the  estate 
of  the  tenant  for  life,  who  had  died,  was  entitled  to 
be  reimbursed  such  payment  out  of  the  corpus  of 
the  estate.  Lord  Kensington  v.  Bouverie,  24  Law 
J.  Rep.  (w.s.)  Chanc.  442:  overruling  24  Law  J. 
Rep.  (n.s.)  Chanc.  269;  19  Beav.  39. 

Where  a  tenant  for  life  has  a  mortgage  upon  the 
inheritance,  and  an  account  is  directed  to  be  taken 
between  him  and  the  remainderman  of  the  rents  re- 
ceived, and  the  interest  on  the  mortgage,  such  tenant 
for  life  cannot,  excepting  upon  special  grounds,  be 
charged  with  wilful  default  as  in  the  case  of  a  mort- 
gagee in  possession.     Ibid. 

Where  a  mortgagee  receives  rents  after  the  account 
has  been  taken,  he  must  account  on  affidavit  for  the 
amount.     Oxenham  v.  Ellis,  18  Beav.  593. 

After  the  amount  due  to  a  mortgagee  had  been 
ascertained  and  paid,  the  mortgagee  was  held  en- 
titled to  some  allowance  for  crops,  manure,  &c.,  for 
which  he  remained  liable  to  pay  to  an  outgoing 
tenant  of  the  mortgaged  property.     Ibid. 

No  account  of  bygone  rents  will  be  directed 
against  a  mortgagor  in  possession,  nor  against  his 
agent,  nor  against  a  person  claiming  under  his  volun- 
tary revocable  deed.  Hele  v.  Lord  Bexley,  20 
Beav.  127. 

(S)  Interest. 

A  mortgage  of  n  vessel  having  been  executed  to 
secure  repayment  at  the  end  of  six  months  of  a  sum 
of  money,  with  interest  thereon  at  the  rate  of  10/. 


per  cent.,  with  a  power  of  sale  at  the  end  of  that 
time,  and  the  interest  and  principal  not  having  been 
paid  at  the  expiration  of  the  six  months, — Held, 
that  the  defendant  was  liable  to  pay  interest  at  the 
rate  of  lOi.  per  cent,  in  respect  of  the  time  that 
elapsed  after  the  expiration  of  the  six  months. 
Morgan  v.  Jones,  22  Law  J.  Rep.  (n.s.)  Exch.  232; 
8  Exch.  Eep.  620. 

A  mortgagee,  notwithstanding  the  interest  mort- 
gaged is  reversionary,  can  only  recover  six  years  of 
interest  as  against  the  land  mortgaged,  although  he 
may  receive  twenty  years'  arrears  on  the  covenant  to 
pay.     Sinclair  v.  JacTcson,  17  Beav.  405. 

The  interest  on  money  secured  by  mortgage  of 
land  and  by  covenant  being  sixteen  years  in  arrear, 
the  mortgagee  filed  his  bill  for  foreclosure  against  the 
heir  of  the  mortgagor,  raising  no  question  of  liability 
on  the  covenant  or  of  any  right  of  tacking.  A 
decree  was  made  to  take  an  account  of  what  was  due 
on  the  mortgage.  Under  the  Statute  of  Limitations 
twenty  years'  arrears  could  be  recovered  on  the 
covenant,  but  six  only  as  against  the  land.  The 
Master  refused  to  allow  the  plaintiff  to  tack  his  two 
claims : — Held,  on  exceptions,  that  he  was  right. 
Ibid. 

Whether  the  right  to  tack  in  such  a  case  would  be 
different  in  a  suit  for  foreclosure  from  what  it  is  in 
a  suit  for  redemption — qucere.     Ibid. 

A  mortgage  deed  made  no  provision  for  interest, 
and  the  mortgagee  thereby  agreed  upon  payment  of 
the  principal  sum  to  reconvey : — Held,  that  the 
mortgage  carried  no  interest.     Tliompson  v.  Drew, 

20  Beav.  49. 

(T)  Costs. 

A  mortgagor  devised  the  mortgaged  estate  to  a 
person  who  did  not  accept  the  devise,  and  did  not 
take  or  claim  any  benefit  under  the  will.  A  bill  of 
foreclosure  was  filed  against  him,  without  any  allega. 
tion  that  he  had  been  asked  to  accept  the  devise. 
He  put  in  a  disclaimer,  and  the  cause  was  brought  to 
a  hearing : — Held,  that  he  was  entitled  to  his  costs, 
to  be  paid  by  the  plaintiff.  Eiggins  v.  Frankis,  20 
Law  J.  Rep.  (h.s.)  Chanc.  16. 

The  costs  of  obtaining  a  re-transfer  of  premises 
mortgaged  to  a  lunatic  are  to  be  paid  out  of  the 
lunatic's  estate  where  the  petition  for  that  purpose  is 
presented  by  the  committee  of  the  estate.  If  the 
petition  be  presented  by  the  mortgagor,  he  will  not 
be  allowed  the  costs,  except  in  a  case  where  the 
committee  has  refused  to  proceed.     In  re  Wheeler, 

21  Law  J.  Rep.  (n.s.)  Chanc.  759;  1  De  Gex,  M. 
&  G.  434. 

A  mortgagee  instituted  a  foreclosure  suit,  in  which 
lie  was  ordered  to  pay  the  costs  of  an  interlocutory 
motion,  but  died  before  payment  and  before  the 
hearing  of  the  cause.  His  representatives  filed  an 
original  bill  of  foreclosure  without  noticing  or  re- 
viving the  abated  suit  of  the  mortgagee.  The  Court 
refused  to  allow  the  plaintiffs  their  costs  in  the  second 
suit  unless  they  submitted  to  pay  the  costs  of  the 
motion  in  the  first  suit  ordered  to  be  paid  by  their 
testator.  Long  v.  Stone,  21  Law  J.  Rep.  (n.s.) 
Chanc.  521;  9  Hare,  542. 

In  a  foreclosure  suit,  the  bill  alleged  that  the 
plaintiffj  the  first  mortgagee,  had  applied  to  the  de- 
fendants, who  were  subsequent  mortgagees,  to  pay 
his  mortgage  debt  and  interest,  and  that  they  had 
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refiised  so  to  do.  The  defendants,  by  their  answer, 
stated  that  the  plaintiff  had  not  made  any  applica- 
tion to  them,  and  that,  if  he  had,  they  would  have 
released  and  disclaimed  all  interest,  and  they  then 
disclaimed.  At  the  hearing  of  the  cause, — Held, 
that  the  plaintiff  was  bound  to  pay  the  defendants 
their  costs.  Gwrney  v.  Jackson,,  22  Law  J.  Rep. 
(k.s.)  Chanc.  417;  1  Sm.  &  G.  91. 

Where,  through  the  lunacy  of  a  mortgagee,  not 
found  lunatic  by  inquisition,  a  petition  under  the 
Trustee  Act,  13  &  14  Vict.  c.  60,  is  rendered  neces- 
sary in  order  to  enable  the  mortgagor  to  pay  oS  the 
mortgage  debt,  the  coats  must  be  paid  out  of  the 
mortgage  debt.  Th«e  bdlng  no  committee,  but  only 
a  receiver  of  the  mortgagee's  estate  under  the  8  &  9 
Vict.  c.  MO,  the  costs  of  the  appearance  of  the  heir- 
at-law  and  next-of-liin  were  allowed.  In  re  Biddle, 
23  Law  J.  Rep.  (n.s.)  Chanc.  23. 

Th«  assignee  of  a  mortgagee,  who  was  one  of  a 
firm  of  auctioneers,  took  possession  c^the  mortgaged 
property  on  account  of  non-payment  of  the  money, 
and  sold  the  property  by  auction  under  a  power  of 
sale.  The  expenses  of  the  sale  were  charged  by  the 
firm  of  auctioneers : — Held,  that  the  vendor  was  in 
the  position  of  a  trustee  from  the  time  of  taking 
possession,  and  was  not  at  liberty  to  charge  for  per- 
sonal trouble.  Maihison  v.  Clarice,  24  Law  J.  Rep. 
(n.s.)  Chanc.  202;  3  Drew.  3. 

Where  a  mortgagee,  instead  of  simply  filing  a  bill 
to  enforce  his  securities,  institutes  or  adopts  a  suit  for 
a  general  administration,  and  the  estate  proves  defi- 
cient, the  costs  of  the  suit  are  to  be  paid,  in  the  first 
instance,  out  of  the  estate.      Armatrcmg  v.  Storw, 

14  Beav.  535. 

Bill  by  the  owner  against  his  mortgagees  and  the 
trustee  of  a  fund  to  compel  payment,  held  to  be  a 
suit  for  administration  and  not  redemption,  and  the 
costs  of  all  parties  were  ordered  to  be  paid  out  of 
the  fund  in  the  first  instance.     Bryant  v.  Blachwell, 

15  Beav.  44. 

An  over-statement  on  the  part  of  mortgagees  in 
possession  of  a  colliery  as  to  the  balance  represented 
by  them  as  remaining  due  on  the  mortgage,  and 
their  refusal  to  furnish  accounts  to  the  mortgagors 
except  on  being  paid  the  expenses  of  so  doing, — 
Held,  not  such  vexatious  conduct  as  to  deprive  them 
of  their  costs  of  a  redemption  suit.  Norton  v. 
Cooper,  5  De  Gex,  M.  &  G.  728. 

On  their  appeal  from  a  decree  disallowing  such 
costs,  they  were  held  entitled  'to  have  thrar  costs  of 
the  appeaL     Ibid. 

(U)  PbAjOTICE. 

In  a  mortgage  suit  by  a  judgment  creditor  of  a 
tenant  in  tail  in  possession,  the  latter  was  ordered  to 
execute  a  disentailing  deed  in  order  to  give  full  effect 
to  the  plaintiff's  charge.  Lewis  v.  IDuncom^e,  20 
Beav.  398. 

In  a  suit  by  a  mortgagor  for  redemption,  a  decree 
was  made  for  an  account  with  annual  rests.  The 
plaintiff  died,  and  the  suit  wasa  bandoned.;  after  which 

the   mortgagee  instituted  a  suit  far  foreclosure: 

Held,  that  the  decree  must  be  the  same,  and  with 
annual  rests.     Morris  v.  Idvp,  20  Beav.  ^4. 

On  making  an  order  of  foreclosure  absolute  the 
Court  refused  to  add  a  declaration,  under  the  Trustee 
Act,  1850,  that  the  mortgagor  being  out  of  the  juris- 
diction is  a  trustee,  in  order  to  found  a  subsequent 
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application  for  a  vesting  order.  Such  a  declaration 
can  be  obtained  only  on  a  separate  application.  Smith 
V.  Bmdier,  I  Sm."&  G.  72. 

An  equitable  mortgagee  filed  a  claim  for  an  ac- 
count and  for  the  appointment  of  new  trustees,  against 
the  heir>(who  disclaimed^  of  a  deceased  trustee;  and 
an  inquiry  being  asked  at  the  hearing  to  ascertain 
the  parties  entitled  to  the  equity  of  redemption,  the 
Court  refused,  at  the  instance  of  a  party  having  only 
a  redeemable  interest,  to  direct  inquiries  which,  on 
the  satisfaction  of  the  mortgage,  might  become  use- 
less.    WetherUl  v.  GiwbMtt,  1  Sm.  &  G.  124. 

In  a  suit  to  redeem,  the  mortgagee  having  b_v mis- 
take omitted  to  attend  at  the  timeand  place  fixed  by 
the  Master  for  payment  of  the  sum  computed  to  be 
due  to  him  for  principal,  interest  and  costs,  the  Court 
upon  motion  with  notice  appointed  a  new  time  and 
place  for  the  payment  of  the  money  ten  days  after 
the  date  of  the  order.  Sughes  v.  WilUams,  Kay, 
App.  iv. 

In  such  a  case  the  defendant  is  not  entitled  to  sub- 
sequent interest.     Ibid.  , 

Certain  tenements  were  upon  a  loan  of  260i  assigned; 
by  theowner  tothelender  foralong  term  of  years,  upon 
trust  to  sell  and  out  of  the  proceeds  first  to  pay  th^  . 
costs  of  sale;  secondly,  to  pay  the  2001.  and  interest; 
and,  thirdly,  to  pay  the  surplus  to  the  owner.  The 
deed  contained  a  covenant  by  the  owner  to  pay  to  the 
lender  the  2001.  and  interest  at  the  end  of  six  months, 
and  also  absolute  covenants  by  the  owner  for  title  as 
upon  a  mortgage  and  forquietenjoyment  by  thelender 
after  default.  Upon  a  bill  to  foreclose  the  equity 
of  redemption  in  the  form  No.  6.  of  Schedule  A.  to 
the  Orders  of  April  1850, — Held,  that  the  case  was 
one  for, a  sale  and  not  for  a  foreclosure.  Jetikin  v. 
Bow,  B  De  Gex  &  S.  107, 

A  B  on  his  marriage  settled  certain  estates,  then  fa 
mortgage,  on  himself  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  and  covenanted  against 
incumbrances;  he  afterwards  mortgaged  other  estates 
and  became  insolvent,  A  bill  was  filed  by  his  assig- 
nee under  the  insolvency  against  the  incumbrancers 
on  all  the  estates  and  against  the  tenant  in  tail,  pray- 
ing SLTi  account  of  wbat  was  due  on  the  several  incum- 
brances, that  their  priorities  might  be  ascertained,  and 
for  sale  or  redemption.  A  decree  was  made  in  the 
suit,  directing  that  on  the  plaintiff  and  the  defendant, 
the  tenant  in  tail,  paying  what  was  due  on  the  respec- 
tive incumbrances,  the  unsettled  estates  should  be 
conveyed  to  the  party  redeeming,  and  that  the 
settled  estates  should  be  conveyed  on  the  trusts  of  the 
settlement,  and  in  default  of  redemption  that  the  bill 
should  be  dismissed.: — Held,  by  the  Lord  Chancellor, 
that  the  decree  for  redemption  being  permissive  only 
as  against  the  tenant  in  tail  was>correct,  and  that  a 
decree  for  sale  would  have  been  improper.  Gliappell 
V.  Reee,  1  De  Gex,  M.  &  G  335. 


MORTMAIN. 
£See  title  Charity.] 

A  bequest  of  the  proceeds  of  shares  in  a  joint- 
stock  banking  company,  formed  under  a  deed  of 
Settlement,  and  vkieh  possessed  freehold  and  copy- 
hold property,  does  not  come  within  the  Statute  of 
Mortmain.,  9  Geo  2.  c.  36.  Myers  v.  Perigal,  21 
Law  J.  Rep  (n.s.)  C.P.  21,7;  11  Com.  B.  Rep.flO, 
3E 
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A  testator  bequeathed  shares  in  a  joint-stock  bank- 
ing company  to  his  wife  for  life,  and  directed  that 
after  her  decease  the  shares  should  be  sold,  and  the 
proceeds  invested  in  government  securities  for  the 
benefit  of  certain  charities.  By  the  deed  of  settle- 
ment of  the  company,  the  directors  were  empowered 
to  invest  their  surplus  capital  on  mortgage,  or  in  the 
purchase  of  freehold,  copyhold  and  leasehold  lands, 
and  from  time  to  time  to  call  in  and  dispose  of  the 
same,  and  re-invest  the  proceeds  in  like  manner;  and 
it  was  declared  that  all  the  property  of  the  company, 
as  between  the  shareholders  thereof,  and  as  between 
their  respective  real  and  personal  representatives, 
should  be  deemed  personal  estate.  At  the  testator's 
death,  the  property  of  the  bank  consisted  (among 
other  things)  of  freehold  and  copyhold  hereditaments 
and  monies  secured  upon  mortgage  of  real  estate : 
— Held,  upon  appeal,  reversing  the  decision  of  the 
Court  below,  and  in  accordance  with  the  certificate 
of  the  Court  of  Common  Pleas  in  the  above  case, 
that  the  bequest  of  the  shares  to  the  charities  was  a 
valid  legal  bequest  within  the  9  Geo.  2.  u.  36.  Myers 
v.Perigal,  22  Law  J.  Rep.  (n.s.)  Chanc.  431 ;  2  De 
Gex,  M.  cSc  G.  599 :  overruling  18  Law  J.  Rep.  (n.s.) 
Chanc.  186;  16  Sim.  533. 

A  testator  bequeathed  the  residue  of  his  estate 
to  trustees,  to  be  purchased  into  the  funds,  for  the 
following  purpose,  viz.  for  opening  new  schools,  sub- 
scribing to  those  already  opened  in  England,  Scot- 
land, Ireland,  and  elsewhere,  and  purchasing  land  to 
be  let  out  to  the  poor  at  a  low  rent,  such  rent  to  be 
applied  to  any  benevolent  purposes  his  trustees  might 
think  proper : — Held,  that  the  residue  was  divisible 
into  two  equal  parts,  and  that  one  of  such  parts  was 
applicable  to  the  purposes  of  education,  according  to 
a  scheme  to  be  settled  by  the  Court,  and  that  the  trusts 
of  the  other  part  were  void  under  the  Mortmain  Act. 
Craftcm  v.  Frith,  20  Law  J.  Rep.  (n.s.)  Chanc.  198; 
4  De  Gex  &  Sm.  237. 

Shares  in  incorporated  companies  having  interests 
in  land,  as  canal  companies,  railway  companies,  &c. 
constituted  by  acts  of  parliament,  under  which  the 
shares  are  declared  to  be  personal  estate,  are  not 
within  the  Mortmain  Act,  9  Geo.  2.  c.  36.  Askton  v. 
Lord  LamgdaU,  20  Law  J.  Eep.  (n.s.)  Chanc.  234; 
4  De  Gex  &  Sm.  402. 

Debentures  given  by  incorporated  companies  hav- 
ing interests  in  land,  which  merely  contain  a  personal 
obligation,  and  do  not  convey  the  undertaking,  tolls, 
&c.  to  the  holder,  are  not  within  the  Mortmain  Act. 
Ibid. 

Shares  in  an  unincorporated  banking  company, 
which  was  authorized  to  hold  lands  by  way  of  mort> 
gage,  and  might  have  had  interests  in  lands,  and 
which  had  been  constituted  by  deed  of  settlement, 
under  which  the  shares  were  declared  to  be  personal 
estate,  held  not  to  be  within  the  Mortmain  Act.  Ibid. 

Railway  scrip  is  not  within  the  Mortmain  Act. 
Ibid. 

Mortgages  given  by  a  railway  company  of  the 
undertaking  and  tolls,  rates  and  sums  arising  by 
virtue  of  the  act  of  parliament  under  which  it  was 
constituted,  held  to  be  within  the  Mortmain  Act. 
Ibid. 

Where  exceptions  to  a  Master's  report  relate  only 
to  matters  of  law,  and  not  to  matters  of  fact  the 
Court  will  not  make  any  order  on  the  exceptions,  but 
express  its  decision  by  way  of  declaration.     Ibid. 


It  was  conceded  by  the  parties  interested  in  op- 
posing it,  that  a  bequest  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  to  be  applied  in 
reduction  of  the  National  Debt,  was  a  charitable  use. 
Ibid. 

J  O,  by  his  will,  directed  his  trustees,  after  the 
decease  of  his  wife,  to  transfer  funds  of  the  value  of 
8,000i.  sterling  to  the  corporation  of  G,  and  a  like 
sum  of  BjOOOi.  to  the  corporate  bodies  of  C,  T  'nnd 
W,  upon  trust  in  each  case  thereout  to  raise  1,300/. 
and  lay  out  the  same  in  the  foundation,  building, 
and  furnishing  a  hospital  or  almshouse  for  the  city 
of  G,  and  each  of  the  other  places,  C,  T  and  W,  in 
the  event  of  any  land  being  given  or  granted  to  the 
corporation  for  the  purpose  of  his  charity  within  the 
period  of  ten  years  next  after  his  decease,  under  the 
provisions  of  9  Geo.  2.  c.  36.  And  he  declared 
that  no  part  of  the  trust  monies  should  be  applied 
in  the  purchase  of  land;  and  in  the  event  of  no  land 
being  granted  within  the  ten  years,  then  the  prin- 
cipal trust  monies  incapable  of  being  applied  were 
to  fall  into  his  residuary  estate.  Land  as  a  site  for 
the  hospital  was  conveyed  to  the  corporation  of  6 
and  to  each  of  the  corporate  bodies  of  C,  T  and  W 
shortly  before  the  expiration  of  the  ten  years,  but 
the  deed  conveying  the  land  to  the  corporation  of 
G  was  not  enrolled  until  five  days  after  the  ten 
years  had  expired  :^ — Held,  that  the  deeds  convey- 
ing the  land  were  good  under  the  9  Geo.  2.  c.  36. 
That  a  bequest  made  on  an  inducement  to  third 
parties  to  convey  land  in  mortmain,  and  not  to  take 
effect  unless  land  should  be  conveyed  accordingly, 
was  void  :  and  that  a  bequest  which  tended  directly 
to  bring  fresh  lands  into  mortmain  was  void ;  and 
that  a  bequest  of  money  to  be  expended  in  the  erec- 
tion or  repair  of  buildings  was  void,  unless  an  inten- 
tion was  clearly  expressed  that  the  money  was  to  be 
expended  upon  land  already  in  mortmain.  Trye  v. 
the  Corporation  of  Gloucester,  21  Law  J.  Rep.  (N.s.) 
Chanc.  81;  14  Beav.  173. 

A  testator,  a  portion  of  whose  property  consisted 
of  railway  shares,  bequeathed  it  to  certain  persons 
for  their  lives,  and  after  the  decease  of  the  survivor 
to  the  British  and  Foreign  Bible  Society  and  the 
Home  Missionary  Society : — Held,  that  the  railway 
shares  must  be  sold  and  the  produce  invested  in 
stock;  and  that  the  question  whether  the  railway 
shares  were  within  the  provisions  of  the  Mortmain 
Act  was  premature.  Thornton  v.  Ellis,  21  Law  J. 
Eep.  (n.s.)  714;  15  Beav.  193. 

A  testator  gave  a  legacy  to  "the  Society  for  Build- 
ing Churches."  Uponarrference,theMasterreported 
that  the  society  meant  was  "  The  Incorporated 
Society  for  Promoting  the  Enlargement,  Building 
and  Repairing  of  Churches  and  Chapels" : — Held, 
that  the  bequest  was  not  void  under  the  Statute  of 
Mortmain.  The  Church  Building  Society  v.  Barlow, 
22  Law  J.  Rep.  (n.s.)  Chanc.  339;  3  De  Gex,  M. 
&  G.  120. 

A  testator  by  his  will  directed  that  a  sum  should 
be  invested  in  the  names  of  trustees,  upon  trust  to 
pay  the  income  for  the  maintenance  of  a  school  to 
be  established  in  the  parish  of  W ;  and  declared  that 
this  sum  should  not  be  laid  out  in  the  purchase  of 
lands,  his  expectation  being  that  other  persons 
would  furnish  lands  and  buildings  for  that  purpose  : 
^Held,  that  the  bequest  was  valid,  and  not  void 
under  the  Mortmain  Act.     Cawood  v.  Thompson, 
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22  Law  J.  Eep.  (n.s.)  Chanc.  835;  1  Sm.  &  G. 
409. 

A  testatrix  directed  her  executors,  as  opportunity 
migbt  offer,  to  apply  the  residue  of  her  personal 
estate,  or  such  parts  as  by  law  might  be  legally 
applied  to  such  purposes,  in  the  endowment  of  dis- 
trict churches  and  chapels  in  populous  places,  so 
that  the  poor  might  have  the  Gospel  preached  to 
them;  and  the  testatrix  expressed  her  wish  that  a 
preference  should  be  given  to  those  parishes  the 
churches  of  which  were  under  the  patronage  of  the 
trustees  of  her  late  friend  the  Eev.  Charles  Simeon, 
and  other  similar  trusts: — Held,  not  to  be  a  gift 
within  the  Statutes  of  Mortmain.  Edwards  v.  HaU, 
22  Law  J.  Rep.  (n.s.)  Chanc.  1078. 

Bill  filed  to  set  aside  a  deed  by  which  an  annuity, 
charged  on  real  estate,  was  granted  to  trustees  for 
charitable  purposes.  The  deed  was  duly  enrolled 
within  six  months,  and  executed  eleven  years  before 
the  death  of  the  grantor,  but  after  its  execution  it 
was  left  in  tlie  custody  of  the  grantor,  and  the  amount 
of  the  annuity  was  not  paid  during  his  life,  although 
he  contributed  largely  to  the  charities  intended  to 
have  been  benefited.  The  existence  of  the  deed  was 
not  made  known  to  the  objects  of  the  charity  for  ten 
years,  at  which  period  a  cheque  was  given  by  the 
grantor  for  the  arrears  of  the  annuity,  but  the  cheque 
was  returned  upon  an  alleged  understanding  between 
the  parties  to  that  effect : — Held,  upon  these  facts 
and  the  evidence  adduced  in  support  of  the  bill, 
that  an  agreement  or  design  existed  among  the  par- 
ties to  the  deed,  that  payment  of  the  annuity  was 
not  to  be  enforced  during  the  .life  of  the  grantor; 
that  it  was  not  necessary  such  design  should  be 
expressed  on  the  face  of  the  deed  in  order  to  bring 
the  case  within  the  St£(tute  of  Mortmain;  and  that 
the  deed  was,  therefore,  invalid;  but  as  the  litigation 
was  caused  by  the  grantor  himself,  the  costs  were 
to  be  paid  out  of  the  fund.  Way  v.  East,  23  Law 
J.  Rep.  (n.s.)  Chanc.  209;  2  Drew.  44. 

By  his  will  a  testator  gave  a  reversionary  interest 
in  personal  estate  to  the  mayor,  jurats,  and  com- 
moiiMlty  of  the  town  of  F,  to  be  applied  by  them  in 
such  manner  and  for  such  purposes  as  they  should 
judge  to  be  most  for  the  benefit  and  ornament  of  the 
town : — Held,  upon  appeal,  affirming  a  decree  of 
the  Master  of  the  Rolls,  that  this  was  a  good  charit- 
able gift,  although  the  discretion  given  to  the  trustees 
might  extend  to  an  application  of  the  fund  in  viola- 
tion of  the  statute  9  Geo.  2.  c.  36.  (the  Mortmain 
Act),  the  presumption  being  that  where  trustees  of 
a  testamentary  gift  for  charitable  purposes  have,  by 
the  terms  of  the  gift,  a  discretion  to  apply  the  bene- 
fit of  the  gift  either  in  a  )vay  which  the  law  allows 
or  which  the  law  disallows,  they  will  act  in  a  lawfiil 
manner.  The  Mayor,  Aldermen  and  Bwrgesses  of 
Pamershaiih  v.  Ryder,  23  Law  J.  Rep.  (n.s.)  Chanc. 
905;  S  De  Gex,M.  &  G.  350;  18  Beav.  318. 

A  testator,  by  his  will,  gave  all  the  residue  of  his 
personal  estate  (including  leasehold  property)  to  the 
mayor  and  corporation  of  S,  upon  trust  to  employ 
the  income  as  they  might  think  fit,  in  such  manner 
as  might  best  promote  the  study  and  advancement 
of  the  sciences  of  natural  history,  astronomy,  anti- 
quities, and  classical  and  oriental  literature,  in  the 
town  of  S,  such  as  by  forming  a  public  library, 
botanic  garden,  observatory,  and  collections  of 
objects  in  connexion  with  the  above  sciences;  such 


library,  garden,  and  collections  to  be  formed  and 
kept  at  his  leasehold  houses  in  S : — Held,  that  this 
bequest  was  valid  under  the  8  &  9  Vict.  c.  43. 
Barriscm  v.  the  Mayor,  (Sec.  of  Southampton,  23  Law 
J.  Rep.  (h.b.)  Chanc.  919;  2  Sm.  &  G.  387. 

A  testator  gave  400i.  to  three  trustees  to  invest  in 
government  or  on  real  securities  and  to  pay  the 
income  to  poor  persons  of  the  town  of  R,  and  after 
the  death  of  the  survivor  of  the  trustees,  he  gave  the 
sum  and  the  securities  on  which  it  might  be  invested 
to  the  corporation  of  R,  whom  he  appointed  trus- 
tees, to  apply  the  income  in  manner  aforesaid  for 
ever.  The  testator  afterwards  empowered  his  trus- 
tees to  apply  the  capital  and  income  for  or  towards 
establishing  any  almshouses  for  the  benefit  of  poor 
persons  in  R  as  they  might  think  advisable;  and 
added,  that  it  was  his  wish  that  his  trustees  should 
commence  the  building  of  such  almshouses  as  soon 
as  might  be  after  his  death : — Held,  that  the  legacy 
of  400i.  was  void  within  the  Statute  of  Mortmain. 
Martin  v.  Wellstead,  23  Law  J.  Rep.  (k.s.)  Chanc. 
927. 

A  testatrix  bequeathed  to  a  charity  the  residue  of 
her  personal  estate,  including  a  sum  secured  on 
mortgage  of  the  town  hall  rates  of  Birmingham. 
These  rates  were  by  act  of  parliament  authorized  to 
be  levied  upon  theoccupiersof  houses,  and  remedies 
were  given  for  recovering  the  same  by  summons 
before  a  Justice  of  the  Peace,  who  was  empowered 
to  issue  a  warrant  to  levy  the  rate  by  distress  of  the 
occupiers'  goods  and  chattels  and  to  sell  the  same, 
and  in  case  of  there  being  no  sufficient  distress,  to 
commit  the  defaulting  party  to  prison : — Held, 
that  this  mortgage  was  one  "  affecting"  real  estate 
within  the  Mortmain  Act  (9  Geo.  2.  c.  36),  and 
therefore  that  the  gift  of  it  to  the  charity  was  void. 
Thornton  V.  Kempson,  23  Law  J.  Rep.  (n.s.)  Chanc. 
977;  Kay,  592. 

A,  having  the  intention  of  disposing  of  the  bulk  of 
his  property  after  his  death  for  charitable  purposes, 
consulted  a  solicitor,  who  told  him  that  if  he  should 
leave  it  by  will  upon  trust  for  these  purposes,  the 
will  would  be  void,  by  reason  of  the  Statute  of 
Mortmain ;  and  that,  if  he  should  leave  it  by  will  to 
his  wife,  B,  without  any  trust  expressed,  but  should 
impose  on  her  an  obligation  to  employ  it  for  those 
purposes,  the  bequest  to  her  would  be  void.  A, 
after  this  advice,  by  a  will,  bequeathed  all  his  property 
to  B.  B,  from  various  conversations  with  A,  knew 
of  his  wishes  and  intentions,  and  knew  that  he  had 
an  expectation  that,  if  he  left  his  property  to  her,  she 
would  employ  it  in  carrying  out  his  intentions.  A 
bill  was  filed,  by  some  of  the  next-of-kin  of  A,  against 
B,  for  the  purpose  of  having  the  bequest  to  her  de- 
clared void,  on  the  ground  that  the  property  was  sub- 
ject to  a  trust  prohibited  by  the  Statute  of  Mortmain. 
No  evidence  was  given  that  A  had  imposed  any  ob- 
ligation on  B.  B,  by  her  answer  (after  an  admission 
to  the  above  effect),  denied  that  any  obligation  had 
been  imposed  on  her  by  A,  or  that  she  had  made  any 
promise  to  A.  The  bill  was  dismissed.  Lomax  v. 
Mpley,  24  Law  J.  Rep.  (n.s.)  Chanc.  254;  3  Sm.  & 
G.  48. 

The  doctrines  of  the  Court  as  to  secret  trusts  to 
evade  the  Statute  of  Mortmain.     Ibid. 

The  shares  of  incorporated  companies  holding  land 
are  real  estate  in  the  absence  of  any  legislative  decla- 
ration to  the  contrary,  and  as  such  are  within  the 
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provisions  of  the  Bfortmain  Act.  Ware  v.  Cwniber- 
lege,  24  Law  J.  Rep.  (n.s.)  Ghanc.  680;  20  Beav. 
5113. 

.\  testator  derised  freehold  estate  to  the  then 
minister  of  the  Roman  Catholic  chapel  at  L  and  his 
successors,  ministers  of  the  said  chapel-,  for  ever.  He 
also  gave  to  T  W,  minister  of  the  Roman  Catholic 
chapel  at  K,  and  to  his  successors,  for  ever,  certain 
other  estates;  and  he  further  gave  to  the  officiating 
minister  of  the  chapel  at  Kendal  the  rents  and  profits 
of  two  estates  for  seven  years  next  after  his  decease : 

Held,  that  all  these  devises  were  void,  they  being 

intended  solely  for  the  benefit  of  the  church,  and  not 
of  the  individual.  Thomber  v.  Wihan,  24  Law  J. 
Rep.  (x.s.)  Chanc.  667;  3  Drew.  245. 

A  testator,  by  his  will,  executed  more  than  three 
calendar  months  before  his  death,  devised  two  free- 
hold houses  in  Brighton  to  trustees,  in  trust  to  sell 
and  invest  the  proceeds  and  pay  the  income  to  his 
wife  for  life,  and  at  her  death  to  pay  over  the  prin- 
cipal to  the  treasurer  for  the  time  being  of  the  "In- 
corporated Society  for  Promoting  the  Enlargement, 
Building  and  Repairing  of  Chm-ches  and  Chapels," 
to  be  applied  to  the  uses  and  purposes  of  that  so- 
ciety : — Held,  (affirming  the  decision  of  Wood,  V.C) 
that  such  a  gift  was  not  within  the  scope  of  the  43 
Geo.  3.  c.  108,  and  could  not  be  sustained  as  a  gift 
of  the  proceeds  of  sale  to  the  extent  of  500'/.,  but  was 
void  under  the  Mortmain  Act,  9  Geo.  2.  c.  36.  The 
Incorporated  Church  BuiLdi-ng  Society  v.  Coles,  24 
law  J.  Rep.  (x  s.)  Chanc.  713;  5  De  Gex,  M.  &  G. 
324;  24  Law  J.  Rep.  (N.8.)  Chanc.  103;  1  Kay  &  J. 
145. 

The  intent  of  the  act,  43  Geo.  3.  u  108.  was  to  pro- 
tect a  gift  for  one  specific  church,  chapel,  &c.,  and 
not  a  vague  and  general  gift  for  the  enlargement, 
building  and  repairing  of  churches  generally^    Ibid. 

A  bequest  of  4,500/.  to  the  mayor  and  corporation 
of  Newcastle,  in  trust  for  the  purpose  of  establishing 
a  hospital  for  twelve  poor  widows,  with  a  monthly 
allowance  of  20s.  to  each,  the  surplus  to  be  applied 
in  providing  for  them  coals  and  clothing  annually,  or 
any  other  necessary  they  may  require.  The  above 
bequest  to  be  carried  into  eifect  at  the  death  of  the 
testator's  sisters,  or  during  their  lives  if  they  should 
think  proper,  in  which  case  they  should  be  allowed 
to  name  the  first  inmates: — Held,  that  the  Court 
could  not  execute  this  trust  without  providing  per- 
manently a  house  for  a  hospital,  and  therefore  the 
gift  was  void.     Dunn  v.  Bamas,  1  Kay  &  J.  596. 

Nor  was  the  gift  rendered  valid  by  proof  that  the 
testator  was  a  member  of  the  corporation  of  New- 
castle, and  that  he  knew  that  the  corporation  had  been 
in  the  habit  of  supplying  land  for  the  purposes  of  esta- 
blishing charities  which  were  endowed  by  like  be- 
quest, for  the  will  should  point  specifically  to  land 
already  in  mortmain  as  that  to  which  the  gift  was 
intended  to  apply  in  order  to  avoid  the  effect  of  the 
statute.     Ibid. 

A  bequest  of  a  legacy  to  be  applied  towards  esta- 
blishing a  school  at  A,  provided  a  further  sum  could 
be  raised  in  aid  thereof,  if  necessary, Held,  to  im- 
port an  intended  outlay  of  the  sum  in  building  a 
school-house  at  the  place  referred  to;  and,  therefore, 
to  be  a  void  bequest  within  the  Statute  of  Mortmain. 
Attorney  General  v.  HuU,  9  Hare,  647. 

A  bequest  of  shares  in  a  canal  navigation  company 
for  charitable  uses,  held  to  be  good;  but-a  bequest  of 


securities  upon  the  tolls,  rates  and  duties,  and  upon 
the  general  estate  of  the  company,  created  by  assign- 
ment thereof  by  way  of  mortgage,  as  being  a  charge 
upon  land, — held  to  be  void  under  the  statute  9 
Geo.  2.  c.  36.  In  re  JUmgliam's  Ti'ust,  10  Hare,  446. 

Gift  of  stock  **for  the  establishment  of  a  charity 
school"  held  void.    In  re  Clancy,  16  Beav.  295. 

Tothill  Fields  Improvements  bonds  held  not  to  be 
within  the  Statute  of  Mortmain.  Buniimg  v.  Mar- 
riott, 19  Beav.  163. 
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(A)  Charter  of  Incorporation. 

A  charter  of  King  James  the  Second  granted  and 
confirmed  to  the  corporation  of  the  master  pilots,  &c. 
of  Newcastle-upon-Tyne,  "  that  all  persons,  as  well 
subjects  as  strangers  born,  being  owner  or  owners  of 
any  goods,  &c.  brought  in  any  ship  from  beyond  the 
seas  into  the  river  Tyne,  or  the  creeks  or  members 
aforesaid,  or  any  creek  or  member  belonging  to  the 
said  port  of  Newcastle-upon-Tyne,  shall  from  time 
to  time,  as  often  as  such  goods  shall  be  brought  in, 
pay  an  ancient  duty  heretofore  lawfully,  usually,  and 
accustomably  paid  to  the  said  company,  &c.  called 
primage,  that  is  to  say,  id.  for  every  tun  of  wine,  &c 
and  all  other  goods,  &c.  rated  and  accounted  by 
the  tun  (fish  killed  and  brought  in  by  Englishmen 
only  excepted),  and  Zd.  for  every  last  of  flax,  &c.  or 
any  other  goods,  &c.  rated  and  accounted  by  the 
last,  in  manner  following,  that  is  to  say,  aliens  and 
strangers  born,  and  all  other  such  person  or  persons 
which  with  their  said  ships  or  vessels  shall  arrive 
within  the  said  port  or  in  any  of  the  said  creeks  or 
members,  and  not  belonging  to  the  same,  before 
they  depart  with  their  ships  or  vessels  from  the  said 
port  or  from  the  said  creeks  shall  pay  the  duties 
aforesaid  for  and  in  the  name  of  primage  as  is  afore- 
said ;  and  every  free  merchant  and  other  inhabitant 
of  Newcastle  aforesaid  arriving  with  their  said  ships 
or  vessels  within  the  said  river  of  Tyne  shall  pay  the 
duties  aforesaid  within  ten  days  after  the  landing  of 
the  said  goods  as  aforesaid  upon  lawful  demand." 
At  the  close  of  the  charter  there  was  a  clause  con- 
firming to  the  master  pilots  "  all  lands  and  privilegesj 
ancient  duties  and  profits  which  they  had  theretotbre 
lawfully  used  and  enjoyed."  Then  followed  imme- 
diately a  proviso  "that  the  several  and  respective 
sums  thereby  granted  or  mentioned  to  be  gtanted 
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or  confirmed,  &c.  were  to  be  received  and  taken 
in  lieu  of  all  other  duties,  &c.  theretofore  granted 
or  received,  and  that  no  further  or  other  duties 
thould  at  any  time  be  demanded,  paid,  or  re- 
ceived on  account  thereof."  The  defendants  below 
ve  e  natives  and  merchants  of  Sunderland,  which 
wa<  a  creek  or  member  of  the  port  of  Newcastle- 
upon-Tyne.  They-  brought  their  own  goods  by 
sea  in  their  ships  into  Sunderland,  and  refused  to 
pay  the  primage  on  such  goods  claimed  by  the  cor- 
poration, who  thereupon  brought  an  action  against 
them  to  recover  it.  On  the  trial  the  corporation  put 
in  the  charter,  and  also  gave  evidence  of  ancient  and 
modern  usage,  that  all  persona,  including  those  resi- 
dent in  Sunderland,  who  being  owners  of  goods 
brought  them  into  Sunderland  in  ships  from  beyond 
sea,  had  paid  primage.  The  defendants  objected 
that  the  charter  did  not  impose  the  liability  to  the 
payment  of  primage  on  Sunderland  merchants  bring- 
ing their  goods  by  ship  into  Sunderland,  and  that  the 
evidence  of  usage  was  not  admissible  to  aid  in  the 
interpretation  of  the  charter : — Held,  that  the  cor- 
poration were  not  precluded  by  the  charter  from 
claiming  primage  in  respect  of  goods  imported  into 
Sunderland  by  Sunderland  merchants;  that  the  char- 
ter was  not  incompatible  with  such  claim,  and  that 
evidence  of  usage  was  admissible  in  support  of  it. 
Bradley  v.  the  Master  Pilots  amd  Seamen  of  New- 
caatle-npon-Tyne,  23  Law  J.  Kep.  (n.s.)  (^.B.  35; 
2  E.  &  B.  427. 

(B)  Qdalifioatiou  of  Members. 

The  name  of  the  defendant,  an  inhabitant  house- 
holder of  a  borough,  appeared  in  the  rate-books  of 
the  borough  of  1848-9,  in  respect  of  the  occupation 
of  a  public-house,  for  which  also  he  paid  his  share  of 
the  rates  in  1848.  On  the  14th  of  August  1848  he 
let  the  public-house,  but  retained  in  his  occupation 
a  warehouse  that  had  formed  part  of  the  premises, 
and  on  the  4th  of  September  1848  gave  notice  to  the 
overseers  of  his  having  so  let  the  hovise,  and  claiming 
to  be  rated  in  respect  of  his  occupation  of  another 
house  in  the  borough.  His  name,  however,  was  not 
regularly  inserted  in  the  rate-books  in  respect  of  the 
latter  house  until  March  1849,  nor  did  he  pay  any 
rate  in  respect  of  it  until  the  21st  of  September  1848, 
and  upon  the  revision  of  the  burgess  lists  for  the 
year  1848-9,  his  name  was  objected  to  and  struck 

out: Held,  in  an  action  for  penalties,  under  the 

Municipal  Act,  S  &  6  WiU.  4.  c.  76.  s.  S3,  for  acting 
as  a  town  councillor  on  the  14th  of  February  1849, 
without  being  duly  qualified,  that  the  defendant  con- 
tinued entitled  to  be  on  the  burgess  list  of  the  bo- 
rough for  the  year  1848-9,  and  therefore  qualified  in 
that  respeet  to  act  as  a  councillor.  Wlwlley  v.  Bra/m- 
well,  20  Law  J.  Rep.  (n.s.)  Q,.B.  53 j  15  Q-B.  Eep. 
775. 

The  question  in  such  cases  is  the  qualification  with 
reference  to  his  title  to  be  upon  the  burgess  list  and 
not  the  burgess  roll.     Ibid. 

By  section  28.  of  the  Municipal  Corporations  Act 
(5  &  6  Will.  4.  c.  76),  no  person  is  qualified  to  be 
elected  a  councillor  during  such  time  as  he  has  any 
share  or  interest  in  any  contract  or  employment  with, 
by,  or  on  behalf  of  the  council : — Held,  that  a  party 
who  had  entered  into  an  existing  contract  for  profit 
with  the  council  was  disqualified,  although  by  reason 
of  its  not  being  under  seal  he  could  not  have  sued  the 


corporation  upon  the  contract.  Megina  v.  Francis, 
21  Law  .1.  Rep.  (n.s)  Q.B.  304;  18  Q.B.  Rep.  526. 

By  7  Will.  4  &  1  Vict.  «.  78.  =.  23.  all  applica- 
tions for  a  qvko  wwrrwnta  to  question  the  elections  of 
corporate  oflicers  are  to  be  made  before  the  end  of 
twelve  calendar  months  "  after  the  election,  or  the 
time  when  the  person  against  whom  application  is 
made  shall  have  become  disqualified": — Held,  that 
where  a  party  had  entered  into  a  continuing  contract 
with  the  council,  the  disqualification  continued  during 
the  existence  of  the  contract,  and  that  a  gao  war- 
ramto  might  be  applied  for,  notwithstanding  more 
than  twelve  months  had  elapsed  from  the  time  of  the 
election,  or  from  the  time  when  the  disqualification 
first  attached.     Ibid. 

At  an  election  for  two  councillors  for  St.  John's 
Ward,  in  the  borough  of  Blackburn,  T  was  one  of 
the  candidates  elected.  Some  of  the  burgesses  who 
voted  for  T;  after  they  had  voted,  received  from  T's 
agent  a  ticket,  and  were  directed  to  go  and  did  go  to 
a  particular  inn,  where  they  were  shewn  into  a  room, 
and  upon  presenting  the  ticket  received  the  sum  of 
2s.  6rf.,  and  from  another  agent  of  T.  one  or  two  id. 
tickets  for  ale  and  spirits,  as  a  gift.  Others  of  the 
burgesses  entitled  to  vote  at  the  said  election,  and 
who  voted  for  T,  signed  the  voting  papers  required 
to  be  handed  in  not  in  their  real  names,  but  in  the 
names  by  which  they  were  by  mistake  described  on 
the  burgess  roll.  The  grounds  of  objection  in  a  rule 
nisi  for  a  quo  warramto  information  against  T  were, 
the  reception  of  votes  for  T  from  persons  not  entitled 
to  vote;  or  who  fraudulently  personated  persons  who 
were  entitled  to  vote;  and  the  reception  of  votes  from 
persons  who  had  been  bribed  to  vote  for  T : — Held, 
upon  the  first  ground,  first,  that  as  the  persons  were 
entitled  to  vote,  the  objection  taken  was  answered, 
the  misnomer  in  the  burgess  roll  being  cured  by  the 
142nd  section  of  the  S  &  6  Will.  4.  c.  76;  and, 
secondly  (supposing  the  objection  had  been  raised), 
that  the  fact  of  the  burgesses  having  voted  in  wrong 
names  did  not  vitiate  their  votes;  and,  by  Lo^-d  Ca/mp- 
iell,  G.J.,  upon  the  second  ground,  that  as  there  ap- 
peared to  be  evidence  from  which  a  jury  might  have 
inferred  an  agreement  with  the  voters  before  voting 
that  they  should  receive  2j.  6d.  for  their  votes,  that 
would  have  been  a  ground  for  making  the  rule  abso- 
lute. Eegina  v.  Thwaites,  22  Law  J.  Rep.  (n.s.) 
as.  288;  1  E.  &  B.  704. 

A,  who  had  contracted  with  the  council  of  a  bo- 
rough, acting  as  local  board  of  health,  for  the  per- 
formance of  certain  public  works  in  the  borough, 
bought  of  the  defendant,  who  was  a  tradesman,  arti- 
cles required  in  the  course  of  these  works : Held, 

that  this  was  not  such  a  contract  or  employment  as 
disqualified  the  defendant  from  holding  a  corporate 
office  under  the  6  &  6  Will.  4.  c.  76.  s.  28.  Le  Femre 
V.  Zamlcesier,  23  Law  J.  Rep.  (n.s.)  Q.B.  264;  3 
E.  &  B.  530. 

The  defendant  and  three  other  persons  had  con- 
tracted with  the  Commissioners  under  a  local  act  to 
sink  an  artesian  well  for  the  purpose  of  supplying 
the  town  with  water.  This  contract  and  the  works 
were  afterwards  assigned  over  to  the  Commissioners 
by  deed,  who  thereby  released  the  contractors,  and 
covenanted  to  pay  them  a  certain  sum  which  had 
been  already  incurred,  and  a  further  sum  of  850/.  in 
case  the  Commissioners  should  either  abandon  the 
works  or  complete  them,  and  obtain  a  specified  sup- 
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ply  of  water  from  the  well.  The  contractors  also 
covenanted  with  the  Commissioners  for  quiet  enjoy- 
ment, and  not  to  molest  them  in  the  completion  of 
the  works.  All  the  powers  and  contracts  of  the 
Commissioners  were  transferred  to  the  council,  acting 
as  local  board  of  health,  by  the  Public  Health  Act: 

. Held,  that  this  contract  was  "  a  security  for  the 

payment  of  money  only"  within  the  meaning  of  the 
5  &  6  Vict.  c.  104.  s.  1,  and  did  not,  therefore,  dis- 
q\iKlifv  the  defendant  from  holding  a  corporate  office 
under  the  5  &  6  Will.  i.  c.  76.  s.  28.     Ibid. 

Qiuere whether  section  28.  of  the  5  &  6  Will.  4. 

c.  7(J.  disqualifies  for  the  office  of  mayor  as  well  as 
thiit  of  alderman  or  councillor.     Ibid. 

Sembh — that  a  contract  with  the  town  council 
acting  as  local  board  of  health  in  a  corporate  district 
operates  as  a  disqualification  under  the  Municipal 
Corporations  Act.     Ibid. 

The  5  cSc  6  Will.  4.  c.  76.  s.  28.  enacts  that  no 
person  shall  be  qualified  to  be  a  councillor  unless 
(inter  alia)  he  "  be  rated  to  the  relief  of  the  poor 
in  such  borough  upon  the  annual  value  of  not  less 
than  15/." — Held,  that  this  refers  to  the  sum  insert- 
ed in  the  rate-book  as  "  rateable  value,"  and  not  as 
"gross  estimated  rental."  Baker  v.  Marsh,  24  Law 
J.  Rep.  (n.s.)  Q.B.  1;  4  E.  &  B.  144. 

(C)  Election  ojf  Members. 
(o)  Aldermen  and  Councillors. 

At  a  meeting  of  the  town  council  a  minority  of  the 
councillors  present  delivered  voting  papers  to  the 
mayor  for  certain  persons  to  be  elected  aldermen. 
The  mayor  and  the  majority  of  the  town  council- 
lors had  been  advised  that  the  day  was  not  the 
proper  one  for  the  election.  The  mayor  conse- 
quently declined  to  proceed  with  the  election,  and 
no  election  was  declared.  It  was,  in  fact,  the  duty 
of  the  council  to  have  proceeded  to  the  election  of 
aldermen  on  that  day,  had  they  known  the  law  : — 
Held,  that  the  act  of  the  minority  was  not  the  act 
of  the  town  council ;  that  the  election  had  not  been 
part  held,  but  that  there  had  been  no  election;  and 
that,  consequently,  a  mandamus  might  issue  calling 
upon  the  council  to  proceed  to  elect  aldermen.  Re- 
gina  v.  the  Mayor,  &c.  of  Bradford,  20  Law  J.  Rep. 
(N.s.)  Q,.B.  226;  2  L.  M.  &  P.  P.C.  85. 

M  was  elected  a  town  councillor  of  the  borough 
of  B  without  his  knowledge  or  consent,  but  being 
informed  that  he  would  be  liable  to  a  fine  if  he 
refused  to  serve,  he,  on  that  ground,  agreed  to  accept 
the  office,  and  made  the  necessary  declaiation.  No 
application  was  made  to  him  to  resign  the  office.  A 
rule  nisi  for  an  information  in  the  nature  of  a  quo 
warranto  to  shew  by'  what  authority  he  held  the 
office  having  been  obtained,  he,  as  soon  as  he  heard 
of  it,  expressed  his  willingness  to  resign,  and  allowed 
the  rule  to  be  made  absolute  without  supporting  the 
validity  of  his  election.  Begina  v.  May,  20  Law  J. 
Eep.  (N.s.)  Q.B.  268;  2  L.  M.  &  P.  P.C.  144. 

Held,  that  he  was  not  liable  for  costs  if  within 
a  week  he  made  a  valid  resignation,  or  if  an  informa- 
tion in  the  nature  of  a  quo  warranto  were  filed  at 
the  expense  of  the  prosecutor,  if  M  at  his  own  ex- 
pense within  a  week  after  the  filing  of  the  informa- 
tion put  in  an  invalid  disclaimer ;  but  that,  failing 
these  alternatives,  the  rule  was  to  be  ma,de  absolute 
with  costs.     Ibid. 


S  and  H  were  rival  candidates  for  the  office  of 
town  councillor  of  a  borough.  An  objection  was 
taken  at  the  election  to  the  validity  of  certain  votes 
in  S's  favour,  which  turned  the  election.  The 
mayor  overruled  the  objection,  and  S  took  his  seat. 
The  rival  candidate  obtained  a  rule  nisi  for  an  in- 
formation in  the  nature  of  a  j»o  warranto  against  S. 
The  latter  thereupon  declined  to  shew  cause,  and 
expressed  a  willingness  to  resign  his  seat : — Held, 
that  S  was  liable  to  the  costs  of  the  information,  as 
he  had  been  a  candidate  for  the  office.  Begina  v. 
Sidney,  20  Law  J.  Eep.  (h.s.)  Q.B.  269  ;  2  L.  M. 
&  P.  P.C.  149. 

At  an  election  for  two  councillors  of  a  borough  on 
the  1st  of  November  1861,  A,  B  and  C  were  candi- 
dates. A  and  B  had  the  greatest  number  of  votes, 
and  were  returned  as  elected ;  but  B  was  disqualified, 
and  the  voters  had  notice  of  his  disqualification.  In 
July  1852  judgment  of  ouster  was  signed  in  a  quo 
warranto  filed  against  B.  On  the  26th  of  October 
1852,  C,  by  a  notice,  required  the  council  to  admit 
him  as  a  councillor,  and  to  administer  to  him  the 
declaration  required  by  the  5  &  6  Will.  4.  c.  76.  s.  50. 
On  the  8th  of  November  1852,  C  made  the  declara- 
tion, and  on  the  9th  of  November  voted  at  the  elec- 
tion for  mayor,  when  his  vote  was  rejected  : — Held, 
that  C  was  elected  on  the  1st  of  November  1851, 
and  ought  to  have  been  then  returned;  and  that 
having  made  the  declaration  before  the  9th  of  No- 
vember 1852,  he  was  entitled  to  vote  at  the  election 
of  mayor.  Begina  y.  Cooks,  23  Law  J.  Rep.  (n.s.) 
Q.B.i33;  3  E.  &B.  249. 

Section  50.  of  the  5  &  6  Will.  4.  e.  76,  requiring 
persons  elected  councillors  to  make  the  declaration 
within  five  days  after  they  have  notice  of  their 
election,  applies  only  to  persons  who  are  returned  as 
elected ;  and  the  live  days  are  to  be  computed  from 
their  notice  of  their  return.     Ibid. 

(J)  Voting  Papers. 

At  the  election  of  a  town  councillor,  a  candidate, 
whose  place  of  residence  was  "  Newmarket  Boad" 
was  described  in  the  voting  papers  as  of  "  Gonville 
Place."  "  Gonville  Place"  was  situated  in  a  dif- 
ferent ward  from  "Newmarket  Road,"  but  had  until 
a  few  days  previous  to  the  election  been  the  residence 
of  the  candidate : — Held,  that  that  was  not  an  inac- 
curate description  of  a  place  stated  in  a  voting  paper 
which  was  cured  by  section  142.  of  the  5  &  6  Will.  4. 
c.  76,  which  applies  only  to  the  inaccurate  descrip- 
tion of  a  light  place,  not  to  the  accurate  description 
of  a  wrong  place.  Begina  v.  Coward,  20  Law  J. 
Rep.  (n.s.)  Q.B.  359;  16  Q.B.  Rep.  819. 

The  5  &  6  Will.  4.  c.  76.  s.  32.  enacts,  that  the 
election  of  councillors  shall  be  by  voting  papers 
"  containing  the  Christian  names  and  surnames  of 
the  persons  voted  for,  with  their  respective  places  of 
abode  and  descriptions"; — Held,  that  the  words 
"place  of  abode"  mean  "place  of  residence,"  and 
that  voting  papers  describing  the  candidate  as  of  his 
place  of  business  are  void,  even  though  it  be  found 
as  a  fact  that  he  is  as  well  known  by  that  description 
as  by  his  place  of  residence.  Begina  v.  Hammond, 
21  Law  J.  Rep.  (n.s.)  Q.B.  153;  17  Q.B.  Rep.  772. 

Where  at  an  election  of  councillors  for  a  borough , 
the  voting  paper  is  signed  with  the  surname  and 
the  hiitial  of  the  Christian  name  of  the  burgess 
voting,  it  is  a  sufficient  compliance  with  section  32. 
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of  the  6  &  6  Will.  4.  c.  76.  MeginOrV.  Avery,  21 
Law  J.  Rep.  (n.s.)  Q.B.  428;  18  Q.B.  Rep.  676. 

The  voting  paper  deacribed  the  property  in  respect 
of  which  a  burgess  voted,  as  "  Pilton  Street."  He 
was  described  in  the  burgess  roll  as  "  of  Pilton,''  and 
his  qualifying  property  "  House,  in  the  Street."  It 
appeared  in  evidence  that  Pilton  consisted  of  only 
one  main  street,  which  was  called  "  Pilton  Street,'* 
or  "the  Street"  indiscriminately: — Held,  that  the 
voting  paper  was  sufficient.     Ibid. 

In  the  voting  paper  handed  in  at  the  election  of  a 
councillor  for  a  borough,  the  voter  described  himself 
"  of  King  Street,  in  the  parish,"  &c.  In  the  burgess 
roll  he  appeared  to  be  rated  for  a  house  in  Minster 
Street.  It  appeared  that  King  Street  and  Minster 
Street  joined,  and  that  in  his  business  as  a  mercer 
the  voter  occupied  jointly  a  house  numbered  in 
King  Street,  which  was  the  corner  house  where  the 
two  streets  met,  and  the  adjoining  house  in  Minster 
Street.  They  were  separate  houses,  and  had  a  dis- 
tinct entrance  door  in  each  street ;  and  in  his  bills 
the  voter's  place  of  business  was  described  as  of 
No.  8,  King  Street  and  63,  Minster  Street : — Held, 
that  as  the  houses  were  occupied  as  one,  the  descrip- 
tion in  the  voting  paper  was  such  as  would  be  com- 
monly understood  within  the  meaning  of  the  5  &  6 
Will.  4.  c.  76.  s.  142,  and,  therefore,  that  the  vari- 
ance between  it  and  the  burgess  roll  was  no  valid 
ground  of  objection  under  the  33rd  section  of  the 
same  act.  Regina  v.  Gregory,  22  Law  J.  Eep.  (n.s.) 
Q.B.  120;  IE.  &B.  600. 

(D)  BuRQEss  Roll.  , 
(o)  Who  to  he  on. ' 
By  a  local  act  of  the  borough  of  K,  owners  of 
dwelling-houses  within  the  borough  of  a  less  yearly 
rent  than  10/.  were  to  be  rated  to  the  poor  instead 
of  the  occupiers.  The  overseers  were,  by  section  2, 
empowered  to  compound  with  the  owners  at  one- 
third  the  rate  where  the  *' annual  rent  and  value" 
did  not  amount  to  7 1.,  and  at  one-half  the  rate  where 
the  annual  rent  or  value  amounted  to  11.  but  did  not 
amount  to  Wl.  Sect.  15.  provided  that  nothing  in 
the  act  was  to  prejudice  or  affect  any  municipal  or 
parochial  franchises  of  the  occupiers,  but  that  they 
might  claim  to  be  put  on  the  burgess  roll  as  if  that 
act  had  not  passed,  and  the  occupiers  had  been 
fated  and  assessed  to  the  poor  in  their  own  names. 
M  claimed  to  be  put  on  the  burgess  roll  of  the 
borough  of  K  in  respect  of  a  house  which  he  occu- 
pied as  tenant  at  a  yearly  rent  of  11.  The  house  was 
stated  in  the  poor-rate  to  be  of  the  gross  estimated 
value  of  &l.  10*.,  and  of  the  rateable  value  of  61.  is. 
His  landlord  had  compounded  with  the  overseers  at 
one-third  the  poor-rate,  and  had  duly  paid  his  com- 
position. The  borough-rates  of  K  were  paid  out  of 
the  popr-rates : — Held,  that  under  the  local  act  the 
criterion  for  composition  was  the  rent  which  could 
fairly  be  obtained  when  the  premises  were  let,  or  the 
value  for  which  they  could  be  let  when  they  were 
vacant;  but  that  the  title  of  the  occupier  to  be  put 
upon  the  burgess  roll  could  not  be  effected  by  any 
mistake  in  the  amount  of  the  composition  between 
the  owner  and  overseers ;  that  the  overseers  were  en- 
titled to  include  the  borough-rate  in  the  composition 
as  part  of  the  poor-rate;  and  that  payment  of  the 
composition  was  equivalent  to  the  payment  of  the 
borough-rate.    Regina  v.  the  Mayor  and  Assessors 


of  Kidderminster,  20  Law  J.  Rep.  (n.s.)  Q.B;  281; 
2L.  M.  &P.  P.C.  201. 

(5)  Revising. 

A  notice  of  claim,  made  under  section  17.  of  the 
6  &  6  Will.  4.  c.  76,  to  be  Inserted  on  the  burgess 
roll  of  a  municipal  corporation  must  state  the  parish 
in  which  the  property  is  situate  in  respect  of  which 
the  claim  is  made>  Regina  v.  the  Mayor  and  Asses- 
sors of  Kidderminster,  20  Law  J.  Rep.  (n.s.)  Q.B. 
281;  2  L.  M.  &  P.  P.C.  201. 

A  person  whose  name  had  been  omitted  by  mis- 
take from  the  list  of  burgesses  of  a  borough  sent  in 
a  claim  to  be  inserted  on  the  bnrgess  list.  He  s'gned 
the  claim  with  the  initials  of  his  Christian  names  and 
with  his  surname  in  full.  He  did  not  attend  before 
the  mayor  and  assessors  to  support  his  claim,  hut 
the  overseer  who  had  omitted  the  name  by  an  over- 
sight stated  that  the  claim  was  good,  and  shewed  to 
the  court  of  revision  the  poor-rate  book  contaiTiing 
the  names  of  the  claimant.  There  was  no  other 
person  of  the  same  name  in  the  borough,  and  the 
court  of  revision  were  well  acquainted  whh  the  per- 
son and  handwriting  of  the  claimant.  They,  how- 
ever, rejected  the  claim,  on  the  ground  that  the 
signature  by  initials  of  the  Christian  names  was  in- 
sufficient. The  Court  held,  that  the  mayor  and 
assessors  had  sufficient  information  as  to  the  meaning 
of  the  initials  to  have  warranted  them  in  inserting 
^the  name  of  the  claimant  on  the  burgess  list,  and 
granted  a  mandamus  to  the  mayor  commanding  him 
to  insert  the  name  on  the  burgess  roll.  Regi/na  v. 
the  Mayor  of  Hartlepool,  21  Law  J.  Eep.  (n.s.) 
Q.B.  71;  2  L.  M.  &  P.  P.C.  666. 

If  the  burgess  lists  of  a  municipal  corporation  be 
defective  and  null,  and  the  mayor  and  assessors 
decline  to  revise  them,  they  are  not  bound  to  revise 
the  lists  of  claimants  who  claim  to  be  inserted  on 
the  burgess  lists.  In  re  the  Mayor  and  Assessors  of 
Harwich,  21  Law  J.  Rep.  (n.s.)  Q.B.  193;  1  Bail 
C.C.  13. 

The  notice  of  objection  to  the  name  of  a  person 
being  retained  on  the  burgess  list  of  a  borough,  given 
to  the  party  objected  to,  was  in  the  following  form : 
— "To  J  B.  I  hereby  give  you  notice  that  I  object 
to  your  name  being  retained  on  the  burgess  list  of 
the  borough  of  H."    The  notice  did  not  describe 

J  B  as  he  was  described  in  the  burgess  list: Held, 

that  the  notice  was  sufficient  under  the  5  &  6  Will. 
4.  e.  76.  ».  17.  Regina  v.  the  Mayor  and  Assessors 
of  the  borough  of  Harwich,  22  Law  J.  Rep.  (h  s  ) 
Q.B.  216  ;  1  E.  &  B.  617 ;  overruling  s.  o.  22  Law 
J.  Rep.  (n.s.)  Q.B.  81;  1  Bail  C.C.  95. 

(c)  Signing. 
[See  16  &  17  Vict.  c.  79.  s.  14.] 

Under  the  Municipal  Corporations  Act,  S  &  6 
Will.  4.  c.  76.  s.  15,  each  of  the  overseers,  including 
the  churchwardens,  is  bound  to  make  out,  sign  and 
deliver  the  burgess  list  of  the  parish.  Cla/rie  v. 
Gant  (in  error),  22  Law  J.  Rep.  (n.s.)  Exch.  67; 
8  Exch.  Rep.  252. 

In  an  action  for  a  penalty  against  a  churchwarden 
for  neglecting  to  sign  the  buigess  list,  though  the 
declaration  contained  no  averment  that  there  were 
any  persons  in  the  parish  entitled  to  be  put  on  the 
burgess  list,  the  Court,  after  verdict  for  the  plaintiff; 
held  the  declaration  good.     Ibid, 
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(E)  Appointment,  Salary  and  Duties  of 

Officers. 

[See  titles  Bond,  (B)— Coals] 

The  Municipal  Corporations  Act,  5  &  6  Will.  4. 
c.  76.  3.  92.  enacts,  "  That  after  the  election  of  the 
treasurer  in  any  borough,  the  rents  and  profits  of  all 
hereditaments,  and  the  interest  of  all  monies  belong- 
ing to  the  corporation,  shall  be  paid  to  the  treasurer, 
and  by  him  carried  to  the  account  of  the  '  Borough 
Fund,''  which  fund  shall  be  applied  towards  payment 
of  the  salary  of  the  mayor,  &c.,  and  of  the  respective 
salaries  of  the  town  clerk  and  treasurer,  and  of 
every  other  officer  whom  the  council  shall  appoint :" 
^Held,  that  an  officer  appointed  by  the  council  with 
a  salary  cannot  maintain  an  action  of  debt  against 
the  corporation  for  arrears  of  such  salary.  Addison 
V.  the  Mayor,  &e.  of  Preston,  21  Law  J.  Rep.  (n.s.) 
C.P.  146;  12  Com.  B.  Rep.  108. 

The  Municipal  Corporations  Act,  5  &  6  Will  4. 
u.  76.  B.  58.  directs  the  council  of  every  borough 
every  year  to  appoint  a  treasurer,  and  to  take  such 
security  for  the  due  execution  of  his  office  as  they 
shall  think  proper.  The  treasurer,  by  section  .60,  is 
to  account  to  the  council,  at  such  times  during  the 
continuance  of  his  office,  or  within  three  months 
after  the  expiration  of  his  office,  and  in  such  manner 
as  the  council  shall  direct.  By  the  5  &  6  Vict. 
c.  89.  s.  6,  the  treasurer,  instead  of  being  appointed 
annually,  is  to  hold  his  office  during  the  pleasure  of 
the  council,  but  no  alteration  is  thereby  made  in 
the  nature  or  duties  of  the  office.  M  had,  before 
the  6  &  7  Vict.  c.  89,  been  elected  treasurer  of  a 
borough  for  a  year,  and  was  ordered  by  the  council 
to  render  an  account  of  cash  in  his  possession  at 
every  quarterly  and  adjourned  meeting,  and  at  any 
special  meeting,  if  required.  The  defendant  entered 
into  a  bond  as  surety  for  the  due  performance  of  his 
duty  by  M  "  during  the  whole  time  of  his  continuing 
in  the  said  office  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  future  elections  of  the 
said  council " : — Held,  £rst,  that  the  council  might 
legally  take  such  security  to  remain  in  force  under 
any  number  of  successive  elections;  and,  secondly^ 
that  the  liability  of  the  surety  was  by  the  terms  of 
the  bond  extended  to  a  continuance  in  office  by  M 
under  an  election  during  the  pleasure  of  the  council^ 
and  that  there  was  no  alteration  in  the  time  or  mode 
of  accounting,  by  reason  of  his  holding  the  office  for 
an  indefinite  period,  which  would  discharge  the 
surety.  Th£  Mayor,  <&c.  of  Berwick-npon-Tweed  v. 
Oswald;  The  Same  v.  Benton;  and  The  Same  v. 
DoUe,  22  Law  J.  Rep.  (n.s.)  Q  B.  129;  1  E.  &  B. 
295. 

To  a  declaration  in  covenant  on  this  bond,  the 
defendant  pleaded  that  after  the  making  of  the  bond, 
and  before  any  of  the  breaches  of  covenant  alleged, 
the  said  M  and  others  as  his  sureties  executed  and 
delivered  to  the  plaintiffs  another  bond  (to  the  same 
effect  as  that  declared  upon)  in  full  satisfaction  and 
discharge  of  the  said  bond  in  the  declaration  men- 
tioned, and  of  all  covenants,  &c.  therein  contained, 
and  that  the  plaintiffs  then  accepted  the  said  other 
bond  in  full  satisfaction  and  discharge  of  the  said 
bond  in  the  declaration  mentioned  and  of  all  cove- 
nants, &c. : — Held,  on  demurrer  to  this  plea,  that  it 
wasnot  good  either  by  way  of  accord  and  satisfaction, 
or  of  release.     Ibid, 


The  102nd  section  of  the  Municipal  Corporations 
Act,  S  &  6  Will.  4.  c.  76,  provides  that  it  shall  not 
be  lawful  for  the  clerk  to  the  Justices  of  a  borough 
to  act  in  the  prosecution  of  any  offender  committed 
for  trial  by  the  Justices  to  whom  he  is  clerk ;  "and 
any  person  being  an  alderman,  or  councillor,  or  clerk 
of  the  peace  of  any  borough,  who  shall  act  as  cleik 
to  such  Justices,  or  shall  otherwise  offend  in  the  pre- 
mises," shall  forfeit  100/.  :_Held,  that  the  penalty 
of  1 00?.  did  not  attach  to  a  clerk  to  the  borough 
Justices  (not  being  an  alderman,  councillor,  or  clerk 
of  the  peace  of  the  borough)  who  acted  in  the  prose- 
cution of  offenders  committed  for  trial  by  the 
borough  Justices.  Coe  v.  Lawrance,  22  Law  J.  Rep, 
(n.s.)  Q.B.  140;  1  E.  &  B.  516. 

The  7  Will.  4.  &  1  Vict.  c.  78.  s.  38.  does  not 
deprive  the  council  of  a  city  or  borough  of  all  con- 
troul  over  the  government  and  regulation  of  the  gaol 
or  house  of  correction  of  the  city  or  borough,  which 
was  transferred  to  the  council  by  the  5  &  6  Will.  4. 
c.  76.  Under  the  proviso  in  that  section,  the  council 
have  a  discretionary  power  as  to  the  salary  to  be 
paid  to  the  governor  of  such  gaol  or  house  of  cor- 
rection, and  may  refuse  to  confirm  an  order  made  by 
Justices  of  the  city  or  borough,  for  the  payment  of 
an  amount  of  salary  which  the  council  consider 
excessive.  Segina  v.  the  Mayor,  cfcc.  of  York,  22 
Law  J.  Rep.  (n.s.)  M.C.  73;  1  E.  &  B.  588. 

The  11  &  12  Vict.  c.  14.  s.  2.  authorizes  the 
estabhsnment  of  a  "  police  superannuation  fund  "  in 
boroughs,  which  is  to  be  applied  in  paying  suptr- 
annuation  or  retiring  allowances  to  police-constables 
as  follows :  if  a  constable  has  served  fifteen  years  he 
is  entitled  "  to  retire  on  a  superannuation  allowance^' 
equal  to  half  his  pay;  but  if  he  is  then  able  and 
willing  to  continue  to  serve  "  he  shall  then  receive'' 
his  full  pay  *'  and  one-third  also  and  no  more  of  the 
above-named  allowance  from  the  superannuation 
fund."  By  section  3.  "no  police-constable  shall  be 
entitled  to  superannuation  who  is  under  fifty  years  of 
age,"  unless  reported  unfit  for  service  : — Held,  that 
a  police-constable  who  had  served  fifteen  years  and 
continued  in  the  force,  but  who  was  under  fifty  years 
of  age,  was  not  entitled  to  receive  the  reduced  allow- 
ance under  section  2.  Mobson  v.  the  Mayor,  die.  of 
Kmgstonr-wpon-EvU,  24  Law  J.  Rep.  (n.s.)  Q.B.  51 ; 
3  E.  &  B.  986. 

The  deputy  day  oyster  meters  of  the  City  of 
London  are  entitled  by  immemorial  custom  to  an 
account  and  equal  distribution  of  all  monies  receiv- 
able by  them  for  unloading  the  oyster  boats  withia 
the  limits  of  the  port  of  London;  and  that,  not- 
withstanding they  are  deputies  of  a  body,  formerly 
the  deputies  of,  and  now  represented  by  the  corpora- 
tion of  London  (the  measurers  of  all  merchandise 
and  wares  brought  into  the  port  of  London),  and 
may  consequently  be  subject  to  any  alterations  by 
the  corporation  in  the  rights  and  duties  of  their 
office.  Tliom/pson,  v.  DaniA,  22  Law  J.  Rep.  (N.fi.) 
Chanc.  507;  10  Hare,  296. 

The  corporation  cannot,  either  as  representing  its 
former  deputies,  or  in  its  own  corporate  character, 
appoint  deputy  oyster  meters,  to  hold  their  office  upon 
terms  different  from  those  prescribed  by  the  general 
body  of  the  meters;  but  when  the  appointment  is 
made  by  the  corporation,  the  rights  and  duties  inci- 
dent to  the  office  attach  upon  the  person  whom  tie 
corporation  appoints.    Ibid. 
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A  Court  of  equity  will  not  charge  a  defendant 
with  wilful  default  in  respect  of  payments  which  the 
plaintiff  has  not  any  legal  right  to  recover.     Ibid. 

(F)  Compensation  to  Oehoees. 

[To  Coroners,  see  title  County.] 

Where  an  oflacer  of  a  corporation,  who  has  been 
deprived  of  his  oflSce,  and  is  entitled  to  compensation 
under  the  Municipal  Corporations  Act,  S  &  6  Will.  4. 
c.  76,  appeals  against  the  amount  awarded  him  by 
the  corporation  to  the  Lords  Commissioners  of  the 
Treasury,  the  latter  have,  under  section  66.  of  that 
statute,  power  to  award  him  at  their  discretion  either 
a  gross  sum  or  an  annuity  for  life  or  for  a  less  time, 
and  to  make  the  annuity  commence  at  a  future  or  at 
a  bygone  period.  But  they  have  no  power  to  award 
such  officer  compensation  in  respect  of  any  portion 
of  the  time  during  which  he  held  such  office.  Segina 
V.  the  Mayor,  &c.  of  Lichfield,  20  Law  J.  Eep.  (n.s.) 
Q.B.  383;  16  Q.B.  Hep.  781. 

On  such  an  appeal  by  a  town  clerk  discharged 
from  office  in  January  1844,  the  Lords  Commis- 
sioners of  the  Treasury  by  a  Treasury  minute  stated 
that  they  had  ascertained  the  annual  average  of 
profits  of  the  office  for  the  last  five  years  before  the 
passing  of  the  "act,  and  had  fixed  the  annual  net 
amount  of  compensation  at  50/.  18s.,  and  subse- 
quently made  an  order  averred  to  be  made  in  pur- 
suance of  such  minute,  and  directed  that  the  dis- 
charged town  clerk  should  receive  aa  compensation 
501.  18s.  per  annum,  such  annuity  to  commence  on 
the  9th  of  September  1835;  and  they  ordered  a  copy 
of  the  minute  as  well  as  of  the  order  to  be  transmitted 
to  the  mayor.  A  copy  of  the  minute  was,  in  fact, 
transmitted  to  such  discharged  town  clerk.  The 
Court  held,  that  in  accordance  with  the  intention  of 
the  Lords  CommiBsioners  the  minute  and  the  order 
might  be  read  together;  and  as  it  then  appeared  to 
the  Court  that  the  Commissioners  meant  &hl.  18s.  to 
be  the  full  compensation  for  each  year's  loss  of  ofiice, 
and  as  they  had  awarded  the  annuity  to  commence 
on  the  9th  of  September  1835,  the  town  clerk  not 
being  dischai-ged  until  January  1844,  that  they  had 
awarded  compensation  for  a  time  in  respect  of  which 
they  had  no  power  to  give  it,  namel)',  wliile  the  town 
clerk  held  office;  and  that  the  order,  therefore,  was 
bad  'pro  tcmto.     Ibid. 

(G)  Town  Cleeks. 

Although  a  town  clerk,  who  has  acted  as  soHcitor 
to  a  municipal  corporation,  cannot  recover  his  pro- 
fessional costs  against  them  in  an  action  without  prov- 
ing a  retainer  under  the  corporate  seal,  yet,  where 
an  order  for  payment  of  such  costs  has  been  made  by 
the  town  council,  the  mere  absence  of  a  retainer 
under  seal  will  not  be  a  sufficient  ground  for  quashing 
the  order  under  7  Will.  4.  &  1  Vict.  c.  78.  s.  44,  if 
the  costs  were  incurred  under  resolutions  of  the  town 
council.  Regkm  v.  Prest,  20  Law  J.  Eep.  (n.s.) 
Q.B.  17;  16  Q.B.  Rep.  32. 

Where  a  town  council,  having  laid  a  horough  rate, 
proceeded  to  enforce  its  payment,  but  were  threatened 
with  litigation  if  they  persevered,  and  in  consequence 
directed  their  town  clerk  to  consult  counsel  and  take 
measures  to  ensure  them  against  the  threat, — Held, 
that  the  costs  occasioned  thereby  were  properly 
chargeable  upon  the  borough  fimd  under  5  Si,  Q 
Will.  4.  c.  76.  s.  92.     Ibid. 

DlSESI,  1850—1855. 


A  town  clerk  was  appointed  to  hia  office  on  the 
basis  of  a  report  which  iixed  his  salary  at  250/.  a-year, 
and  defined  his  duties  to  be  (inter  alia)  "  to  prepare 
all  precepts,  orders,  and  other  documents  required 
for  laymg  borough  rates,  to  abide  by  and  see  that  all 
orders  of  the  council  are  properly  carried  out,  and  all 
necessary  documents  prepared  for  so  doing,  and  to  act 
as  the  professional  adviser  of  the  mayor  and  council 
in  the  business  of  the  council;"  audit  also  provided, 
"that  he  be  paid  the  usual  professional  charges  for 
conducting  or  opposing  bills  in  parliament,  conduct- 
ing actions  or  suits,  &c.,  preparing  leases,  &c,,  and 
also  be  paid  all  travelling  and  other  expenses  out 
of  pocket": — Held,  that  he  was  entitled  to  be  paid 
all  such  extra  costs  as  were  hand  fide  incurred  for  the 
purpose  of  warding  off  threatened  litigation,  whether 
litigation  did  or  did  not  in  fact  result.    Ibid. 

By  the  6  &  7  Vict.  c.  18.  the  town  clerks  of 
boroughs  are  directed  to  prepare  the  lists  of  persona 
entitled  to  vote  for  the  election  of  members  of  par. 
liament,  and  by  the  55th  section,  "  the  expenses  in» 
curred  "  by  them  in  carrying  the  act  into  effect  are 
to  be  repaid : — Held,  that  the  words  "  expenses  in- 
curred" are  confined  to  costs  out  of  pocket,  and  that 
a  town  clerk  is  not  entitled  to  any  fiirther  remunera- 
tion for  the  time  and  labour  he  may  devote  to  the 
performance  of  the  duties  imposed  on  him  by  the  act. 
Hegina  v.  tJie  Gfovernor  and  Guardians  of  the  Poor 
of  Kingstonron-Hull,  22  Law  J.  Eep,  (n.s,)  Q,B, 
324;  2  E.  &  B.  182. 

(H)  ByF.-iAws. 
[See  Company.] 
The  Mercers  Company  was  one  of  the  ancient 
guilds  of  the  city  of  London,  and  by  a  charter  of  the 
17  Ric.  2.  the  commonalty  of  the  company  were 
empowered  to  elect  annually  four  wardens  out  of  the 
commonalty.  From  1391  to  1468  the  practice  was 
for  the  outgoing  wardens  to  appoint  their  successors. 
Froni  1463  to  the  present  time  a  select  body  had 
existed  under  the  name  of  the  court  of  assistants,  who 
held  their  offices  for  life  and  supplied  vacancies  in 
their  own  body  by  self-election  out  of  the  whole  com- 
monalty. The  court  of  assistants  had,  since  1463, 
always  elected  the  wardens  from  the  commonalty  of 
the  company,  and  of  late  years  exclusively  from 
among  the  members  of  theirown  court.  No  instance 
was  to  be  found  of  wardens  having  ever  been  elected 
by  the  commonalty  at  large : — Held,  that  this  usage 
was  sufficient  to  warrant  the  inference  of  a  bye-law 
delegating  to  the  court  of  assistants  the  power  of 
electing  wardens;  and  that  such  a  bye-law  was  valid, 
notwithstanding  that  it  limited  the  right  of  election 
to  a  select  and  self-elected  portion  of  the  whole  body. 
Regina  v.  Powell,  2S  Law  J.  Rep.  (ir.s.Y  Q.B.  199; 
3  E.  &  B.  377. 

(I)  BoRouau  Fund. 
[See  ante,  (6),  and  title  Ale  and  Beerhouses.] 
The  92nd  section  of  the  statute  5  &  6  Will.  4. 
c.  76.  enabled  the  surplus  of  the  borough  fund  to  be 
applied  for  the  public  benefit  of  the  inhabitants  and 
improvement  of  the  borough .  By  an  act  subsequently 
passed,  the  corporation  of  the  city  of  N  were  autho- 
rized to  levy  certain  tonnage  dues  to  be  applied  in  a 
s,pecified  manner,  and  after  they  were  satisfied,  the 
remainder  to  be  applied  to  certain  purposes,  some 
of  which  were  the  same  as  those  to  which  the  surplus 
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of  the  borough  fund  was  made  applicable;  and  dis- 
tinct accounts  were  directed  to  be  kept  of  the  tonnage 
dues  and  borough  fund.  The  treasurer  mixed  the 
two  funds  at  his  bankers'.  The  corporation  proposed 
to  obtain  an  act  of  parliament  for  improving  a  river 
flowing  through  the  city,  and  applied  money  from 
the  funds  at  the  bankers  in  paying  certain  expenses. 
An  information  was  filed  by  the  Attorney  General, 
at  the  relation  of  rate-payers,  praying  an  injunction 
-  to  restrain  this  application  to  parliament  at  the  ex- 
pense of  the  borough  fund,  and  the  same  was  granted : 
and,  on  appeal  from  that  decision,  the  appeal  motion 
was  refused,  with  costs.  Attorney  General  t.  the 
Corporation  of  Norwich,  21  Law  J.  Eep.  (n.s.) 
Chanc.  139. 

The  borough  fund  is  a  trust  fund,  and  is  so  con- 
stituted by  the  Municipal  Corporations  Act.     Ibid. 

Where  a  bill  had  been  presented  to  parliament 
containing  powers  for  the  construction  of  waterworks, 
and  for  the  doing  of  acts  which,  if  done,  would  inter- 
fere with  the  stream  of  a  river  passing  through  a  par- 
ticular borough  town,  so  as  to  prevent  the  efficient 
action  of  the  stream  in  removing  the  sewage  of  the 
town,  and  thus  indirectly  affect  the  value  of  the  rate- 
able houses  in  the  borough,  the  tolls  of  the  market, 
and  the  other  property  forming  the  borough  fund, 
and  the  corporation  had  applied  part  of  the  surplus 
of  the  borough  fund  in  a  partially  successful  opposi- 
tion to  the  passing  of  the  bill,  it  was  decided  by  one 
of  the  Vice  Chancellors,  that  under  the  Municipal 
Corporations  Act,  the  corporation,  whether  they  had 
any  surplus  borough  fund  or  not,  were  justified  in 
applying  their  funds  in  opposing  such  a  bill:  and 
upon  appeal  it  was  held,  that  the  payment  of  such 
expenses  out  of  such  a  fund  was  not  so  clearly  con- 
trary to  the  spirit  of  the  90th  and  92nd  sections  of 
that  act,  which  provides  for  the  application  of  the 
surplus  of  the  borough  fund,  as  to  warrant  the  Court 
in  granting  an  interlocutory  injunction  to  restrain 
such  application.  Attorney  General  v.  the  Mayor, 
Aldermen  and  Bv/rgesses  of  Wigcm,  23  Law  J. 
Rep.  (N.S.)  Chanc.  429;  5  De  Gex,  M.  &  G.  S2: 
Kay,  268. 


MURDER. 

[See  BAIL—MANSLAUaHTER — WotlNDING.] 
Two  prisoners  were  indicted  for  the  murder  of 
M  P  by  violence.  The  third  and  most  material 
count  charged  the  murder  to  have  been  effected  by 
blows  inflicted  by  the  prisoners  on  the  5th  of  Novem- 
ber, the  1st  of  December,  and  the  Ist  of  January, 
and  on  divers  other  da3'3  between  the  Sth  of  Novem- 
ber and  the  1st  of  January.  On  the  trial  evidence 
was  given  of  assaults  committed  by  the  prisoners  on 
the  deceased,  one  on  the  Sth  of  November  1849,  one 
about  the  end  of  November,  and  one  about  the  11th 
of  December.  The  counsel  for  the  prosecution,  in 
his  address  to  the  jury,  had  opened  these  assaults  as 
conducing  to  the  death,  but  he  added,  that  if  he  failed 
in  proving  that  they  had  conduced  to  the  death,  they 
would  furnish  evidence  of  the  animus  of  the  prisoners. 
It  was  proved,  by  further  evidence,  that  the  death, 
which  took  place  on  the  4th  of  January,  was  caused 
exclusively  by  one  particular  blow  inflicted  shortly 
before  the  death;  and  as  there  was  no  evidence  to 
shew  that  either  of  the  prisoners  had  struck  that  blow, 


they  were  acquitted.  Being  subsequently  indicted 
for  having  on  the  10th  of  November  1849,  assaulted 
M  P,  the  prisoners  pleaded  a  plea  which,  setting 
forth  the  indictment  for  murder,  averred  that  the 
indictment  included  divers  assaults  against  M  P,  and 
that  the  prisoners  were  acquitted  upon  the  said  in- 
dictment, and  that  the  assaults  included  in  the  felony 
and  murder  charged  upon  them  in  the  said  indict- 
ment, were  the  same  as  those  charged  in  the  present 
indictment.  The  Crown  replied, "  that  the  prisoners 
were  not  acquitted  of  the  felony  and  murder,  includ- 
ing the  same  identical  assaults  charged  in  the  present 
indictment."  On  the  second  trial,  it  was  proved  that 
evidence  had  been  given  on  the  former  trial  of  the 
above-mentioned  assaults,  and  no  evidence  was  given 
on  the  second  trial  of  any  other  assaults  than  of  those 
proved  on  the  first  trial.  On  the  second  trial,  as  on 
the  first,  it  was  proved  that  the  death  was  caused  by 
the  particular  blow,  distinct  from  these  assaults.  The 
Commissioner,  before  whom  the  second  trial  took 
place,  told  the  jury  that  if  they  were  satisfied  that 
there  were  several  distinct  and  independent  assaults, 
some  or  any  of  which  did  not  in  any  way  conduce  to 
the  death  of  the  deceased,  it  would  be  their  duty  to 
find  for  the  Crown.  The  jury,  thereupon,  returned 
a  verdict  of  guilty.  On  a  case  reserved,  stating  the 
above  facts,  it  was  held,  by  a  majority  of  the  Judges 
(eight  to  six)  that  the  prisoners  could  not,  on  the 
trial  for  murder,  have  been  convicted  of  assault  under 
the  statute  7  Will.  4.  &  1  Vict.  c.  8S.  s.  11,  as  the 
assaults  committed  by  them,  although  relied  on  by 
the  Crown  as  conducing  to  the  death,  were  proved 
by  the  evidence  to  have  been  unconnected  with  the 
homicide  of  the  deceased;  that,  therefore,  the  general 
acquittal  on  the  indictment  for  murder  was  no  bar  to 
a  subsequent  indictment  for  assault  in  respect  of  those 
very  assaults.  JRegima  v.  Bird,  20  Law  J.  Eep. 
(N.s.)  M.C.  70;  2  Den.  C.C.  94. 


MUTINY. 
[In  the  Navy,  see  17  &  18  Vict.  c.  6.     And  see 

title  SOLDIEBS  AND  SaILOKS.] 

The  Mutiny  Act  and  the  Articles  of  War  apply 
only  to  Her  Majesty's  forces.  Wolton  v.  Gavim,  20 
Law  J.  Eep.  (n.s.)  Q.B,  73;  16  Q.B.  Rep.  48. 


NEGLIGENCE. 

[See  titles  Carriee — Company — Master  and 
Servant — Ship  and  Shippinh.] 

A  having  contracted  with  a  railway  company  to 
construct  a  branch  line,  made  a  sub-contract  with 
F  &  H  to  erect  a  bridge  for  part  of  the  line.  C, 
who  was  foreman  to  F  &  H,  at  u  salary  of  250i. 
a-year  for  attention  to  their  general. business,  con- 
tracted with  F  &  H  for  a  specific  additional  sum  to 
erect  the  necessary  scaffolding  for  the  bridge,  F  &  H 
furnishing  the  materials,  the  gas-lights  included. 
One  of  the  poles  of  the  scaffolding  rested  upon  a 
sleeper  which  was  in  the  highway  and  above  the 
level  of  the  pavement.  In  consequence  of  the 
want  of  sufficient  light  to  shew  the  obstruction,  the 
plaintiff  fell  against  the  sleeper  and  was  injured. 
Subsequent  to  the  accident  additional  lights  were 
put  up  at  the  expense  of  F  &  H :— Held,  that 
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F  &  H  were  not  liable,  but  that  the  plaintiff's  remedy 
lay  against  C.  Knight  T.  Pox,  20  Law  J.  Kep. 
(N.S.)  Exch.  9;  5  Exch.  Rep.  721. 

The  defendants,  lessees  of  a  ferry  over  a  river,  ran 
steamboats  across  for  the  conveyance  of  passengers 
and  goods  for  hire.  They  also  carried  animals,  but 
it  was  not  their  practice  to  take  charge  of  the  ani- 
mals when  on  board.  The  plaintiff  having  paid  the 
usual  fare,  led- his  mare  on  board  at  one  side  of  the 
river,  and  remained  with  her  until  the  steamboat 
reiiohed  the  other  side.  For  landing  the  passengers 
and  animals  the  defendants  had  provided  a  moveable 
slip,  leading  from  the  boat  to  a  landing  barge.  The 
slip  had  a  handrail  which  had  been  twice  recently, 
to  the  defendants'  knowledge,  broken  by  the  pressure 
of  a  horse  on  landing,  and  in  the  handrail  was  an 
iron  spike  which  appeared  whenever  the  rail  gave 
way.  The  defendants  had  also  been  cautioned  that 
the  slip  was  unsafe.  They,  notwithstanding,  con- 
tinued to  use  the  slip,  leaving  the  broken  rail  slightly 
tied  up,  so  that  it  appeared  sound.  Over  this  slip 
the  plaintiff  proceeded  to  lead  his  mare  towards  the 
shore,  but  the  mare  pressed  against  the  rail,  the 
latter  gave  way,  and  the  iron  spike  concealed  in  it 
injured  her  severely  : — Held,  that  the  defendants, 
as  ferrymen,  were  bound  to  provide  proper  means 
for  the  embarkation  and  landing  of  the  animals  they 
carried  for  hire,  and  that,  although  the  mare  was' 
under  the  controul  and  management  of  the  plaintiff, 
they  were  liable  for  the  injury  to  her  in  consequence 
of  their  culpable  negligence  in  allowing  an  improper 
slip  to  be  used.  Willonghly  v.  fforridge,  22  Law 
J.  Rep.  (n.s.')  C.P.  90;  12  Com.  B.  Rep.  742. 

To  sustain  an  action  for  an  injury  caused  by  the 
negligent  driving  of  the  defendant,  the  injury  must 
have  been  caused  by  the  negligence  of  the  defendant 
only,  without  the  negligence  of  the  plaintiff  contri- 
buting in  any  way  to  the  accident.  WUliams  v. 
Biehards,  .S  Car.  &  K.  81. 

It  is  the  duty  of  a  person,  who  is  driving  over 
a  crossing  for  foot  passengers  at  the  entrance  of  a 
street,  to  drive  slowly,  cautiously  and  carefully  ;  but 
it  is  also  the  duty  of  a  foot  passenger  to  use  due  care 
and  caution  in  going  upon  such  crossing,  so  as  not  to 
get  among  the  carriages,  and  thus  receive  injury. 
Ibid, 


NEWSPAPER. 

[See  Stamp.] 


NEW  TRIAL. 
[See  Pbaoiiob.] 


NIGHT  POACHING. 

[See  Game.] 

If  persons  to  the  number  of  three  or  more  are 
together  in  one  party  armed  by  night  in  any  land  for 
the  purpose  of  destroying  game  there,  and  the  land 
consists  of  several  closes,  and  one  of  such  persons 
be  in  one  close  and  another  in  a  different  close  of 
the  land,  they  may  be  convicted  under  the  statute 
9  Geo.  4.  c.  C9.  s.  9.  The  conviction  will  not  be 
affected  by  the  circumstance  that  one  of  the  closes 


is  an  inclosed  field  and  another  an  open  waste,  and 
that  each  is  in  the  occupation  of  different  tenants. 
Eegina  v.  Ueizell,  20  Law  J.  Rep.  (h.s.)  M.C.  192; 
3  Car.  &  K.  150. 

Where  in  a  criminal  case  a  witness  is  ill,  and  is 
attended  by  a  surgeon,  the  Judge  at  the  trial  will  not 
receive  the  witness's  deposition  in  evidence  under  the 
'Stat.  11  &  12  Vict.  c.  42.  s.  17,  unless  the  surgeon 
attend  at  the  trial  to  prove  that  the  witness  is  unable 
to  travel;  but  where  a  witness  is  permanently  dis- 
abled and  is  not  attended  by  a  surgeon,  other  evi- 
dence that  the  witness  is  unable  to  travel  may  be 
sufficient;  but  where  the  witness  is  attended  by  a 
surgeon,  and  a  person  prove  at  the  trial  that  he,  on 
the  18th  of  March,  saw  the  witness  in  bed,  and  that 
he  appeared  ill,  the  commission  day  being  the  2l8t 
and  the  trial  the  23rd,  this  is  not  sufficient  proof  of 
the  illness  of  the  witness  to  render  his  deposition 
admissible  in  evidence.  Begina  v.  Riley,  3  Car.  & 
K.  116. 

In  an  indictment  for  night  poaching  it  is  sufficient 
to  allege  that  the  land  is  land  "  of  and  belonging  to 
J,"  without  stating  it  to  be  "in  the  occupation  of  J." 
Ibid. 


NOTICE. 

[See    Action  —  Evidekob  —  Landlord 
Tepaht — Practice.] 
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NUISANCE. 

[See  Stat.  18  &  19  Vict.  cc.  Ill,  116— and  titles 
Animals — Easement — Injunction — Master  ahd 
Sektaht—Minb — Peactioe;  New  Trial.] 

(A)  Action  for. 

(B)  Abatement  of. 


(A)  Action  for. 

A  declaration  in  case  alleged  that  the  defendant 
was  possessed  of  a  theatre  and  of  a  stage  therein,  on 
which  dramatic  entertainments  were  perfonned,  and 
of  a  dressing-room  therein,  and  a  floor  underneath 
the  stage,  in  which  was  a  certain  hole  of  great  depth, 
across  and  along  which  said  floor  the  performers  at 
the  theatre  were  accustomed  to  pass,  from  and  to 
the  said  dressing-room,  to  and  from  the  said  stage; 
that  the  defendant  hired  the  plaintiff  to  perform  at 
the  said  theatre,  and  the  plaintiff  did  perform  in  a 
certain  opera,  performed  under  the  management  and  ■ 
for  the  profit  of  the  defendant;  and  it  then  became 
and  was  the  duty  of  the  defendant  to  cause  the  said 
floor  to  be  so  sufficiently  lighted,  and  the  said  hole 
to  be  so  fenced  and  guarded,  during  and  until  a  rea- 
sonable time  after  the  said  performance,  as  to  prevent 
any  accident  to  those  passing  across  and  along  the 
said  floor  from  the  stage  to  the  dressing-room.  That 
the  defendant,  well  knowing  the  premises,  permitted 
the  said  floor  to  be  insufficiently  lighted,  and  the 
hole  to  be  open  without  any  sufficient  fence,  during 
and  until,  &c.,  by  reason  whereof  the  plaintiff,  who 
immediately  after  the  performance  was  passing  from 
the  stage  along  the  said  passage  to  the  dressing-room, 
fell  down  the  said  hole,  and  was  grievously  injured : 
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—Held,  first,  that  the  facts  stated  did  not  raise  the 
duty  the  breach  of  which  was  alleged;  secondly, 
that  the  express  allegation  of  duty  was  immaterial, 
and  could  not  help;  and,  therefore,  that  the  declara- 
tion was  bad  in  arrest  of  judgment.  Seynwur  v. 
Maddux,  20  Law  J.  Eep.  (n.s.)  Q.B.  327;  16  Q.B. 
Eep.  326. 

If  A  employs  another  to  do  a  lawful  act,  and  he 
in  doing  it  commits  a  public  nuisance,  A  is  not 
responsible.  Pcacliey  v.  Bowla'iid,  22  Law  J.  Eep. 
(N.S.)  C.P.  81;  13  Com.  B.  Rep.  182. 

Alifer if  the  act  to  be  done  necessarily  involves 

the  committing  a  public  nuisance.     Ibid. 

The  defendant  had,  more  than  twenty  years  before 
the  action,  constructed  a  sewer  or  watercourse 
through  property  of  his  own,  and  then  occupied  by 
him.  In  1845  the  defendant  let  a  house,  shop  and 
cellar  to  the  plaintiff,  which  the  defendant  down  to 
that  time  also  occupied  with  the  property.  In  1851 
the  sewer  or  watercourse  burst,  and  thereby  the 
plaintiff's  cellar  and  goods  were  damaged ;  and  the 
jilaintiff  thereupon  brought  an  action  against  the 
defendant  for  negligently  and  improperly  making 
and  constructing  the  sewer,  and  keeping  and  con- 
tinuing the  same  negligently  and  improperly  made 
and  constructed,  and  so  causing  the  damage.  The 
jury  found  that  the  sewer  was  not  originally  con- 
structed with  proper  care,  and  it  was  proved  that  it 
had  been  continued  in  the  same  state: — Held,  that 
upon  the  letting  of  the  premises  to  the  plaintiff,  a. 
duty  arose  on  the  part  of  the  defendant  to  take  care 
that  that  which  was  before  rightful  did  not  become 
wrongful  to  the  plaintifF,  because  that  would  be  in 
derogation  of  the  defendant's  own  demise  to  the 
plaintiff;  and  that  upon  this  ground,  as  also  upon  the 
principle  sic  utere  iuo  ut  aliemim  non  kedas,  the 
action  was  maintainable.  Alston  v.  Gi-ant,  23  Law 
J.  Rep.  (n.s.)  Q.B.  163;  3  E.  &  B.  128. 

(B)  Abatement  op. 

The  Nuisances  Removal  and  Diseases  Prevention 
Act,  1848  (11  &  12  Vict.  c.  123.)  gives  power  to 
Justices  to  order  the  owner  or  occupier  of  premises 
to  remove  any  nuisance  therein,  and  if  such  order  be 
not  comphed  with  by  such  owner  or  occupier,  the 
guardians  of  the  poor  may  enter  the  premises  to 
remove  the  nuisance.  By  section  3.  all  costs  and 
expenses  incurred  in  obtaining  such  order  or  in 
carrj'ing  the  same  into  effect,  shall  be  deemed  to  be 
money  paid  for  the  use  and  at  the  request  of  the 
owner  or  occupier  of  the  premises  in  respect  whereof 
such  costs  and  expenses  shall  have  been  incurred, 
and  may  be  recovered  by  the  guardians  as  such  in 
any  county  court,  or,  if  they  think  fit,  before  two 
Justices : — Held,  that  this  provision  overrides  section 
,58.  of  the  ;i  &  10  Vict.  c.  93,  and  that  the  county 
court  has  jurisdiction  to  hear  a  plaint  for  such  costs 
and  exper.sc.«,  notwithstanding  that  a  question  of 
title  to  land  arises  in  it.  Eegina  v.  Harden,  22 
Law  J.  Eep.  (n.s.)  Q.B.  299;  2  E.  &  B.  188. 

Where  a  party  is  charged  in  a  county  court  with 
a  li.ibility  arising  from  his  being  owner  of  land,  and 
he  disclaims  being  the  owner  of  that  land,  this  raises 
a  question  of  title  within  the  9  &  10  Vict.  t.  .'I3. 
s.  58.     Ibid. 


OATH. 

[See  Stats.  17  &  18  Vict.  c.  125.  s.  20;  also  16  & 
17  Vict.  u.  78.  as  to  appointment  of  persons  to  ad- 
minister oaths  in  Chancery,  and  17  &  18  Vict.  c.  78. 
in  the  Court  of  Admiralty.] 

Of  Abjuration. 

The  statute  6  Geo.  3.  c.  53.  imposing  the  oath  of 
abjuration  is  still  in  force.  Solomons  v.  MUler  (in 
error),  22  Law  J.  Eep.  (N.s.)  Exch.  169;  8  Exch. 
Eep.  778  :  in  the  court  below,  MiUer  v.  Salomons, 
21  Law  J.  Eep.  (tf.s.)  Exch.  161;  7  Exch.  Eep.  475. 

Though  the  form  of  the  oath  given  in  the  act  is 
"  I,  A  B,  do  truly  and  sincerely  acknowledge,"  &c. 
"  that  our  Sovereign  Lord  King  George  is  lawful  and 
rightful  king  of  this  realm,"  &c.,  in  administering  the 
oath,  it  is  to  be  modified  according  to  circumstances 
by  using  the  name  of  the  party  swearing  instead  of 
A  B,  and  by  substituting  the  name  of  the  sovereign 
on  the  throne  for  the  name  of  "  King  George,"  with 
the  other  requisite  verbal  alterations.     Ibid. 

The  concluding  paragraph,  *'  and  I  do  make  this 
recognition,  acknowledgment,  abjuration,  renuncia- 
ciation,  and  promise,  heartily,  willingly,  and  truly, 
upon  the  true  faith  of  a  Christian,"  is  an  essential 
.portion  of  the  substance  of  the  oath,  and  no  part  of 
it  can  be  omitted  or  altered.  Therefore,  where  a 
Jew  elected  member  of  parliament,  on  taking  his 
seat,  repeated  after  the  officer  of  the  house  the  oath  . 
of  abjuration  down  to  the  expression  "  upon  the  true 
faith  of  a  Christian,"  but  purposely  omitted  those 
words,  and  afterwards  voted  as  a  member,  it  was  held, 
that  he  had  not  taken  the  abjuration  oath,  and  was 
consequently  liable  to  the  penalty  for  voting  without 
having  done  so,  imposed  by  the  acts  of  1  Geo.  l.st.  2. 
c.  13.  6.  17.  and  the  6  Geo.  3.  u.  53.  s.  1.     Ibid. 

Power  to  administer. 

A  Master  extraordinary  in  the  Court  of  Chancery 
has  no  authority  to  admininister  an  oath  in  a  suit  in 
the  Court  of  Admiralty.  Segina  v.  Stone,  23  Law  J. 
Eep.  (n.s.)  M.C.  14;  1  Dears.  C.C.  25L 

An  arbitrator  appointed  under  the  77th  section  of 
the  County  Coiwts  Act,  9  &  10  Vict.  c.  95,  has  no 
authority  to  administer  an  oath;  and  if  he  does  so, 
any  party  or  witness  cannot  be  convicted  of  perjury 
on  an  oath  so  sworn.  Hegina  v.  HcHlett,  20  Law  J. 
Eep.  (n.s.)  M.C.  197;  3  Car.  &  K.  130. 


OUTLAWRY. 

[See  Bail — Libel.] 

Grounds  and  Proceedings  for  Reversal  of. 

A  plea  is  not  issuable  which  has  been  already  de- 
cided to  be  bad  by  the  judgment  of  a  Court.  Beau- 
clerh  V.  HooTc  (in  error),  20  Law  J.  Eep.  (n.s.)  Q.B. 
485. 

In  error  to  reverse  outlawry,  the  error  assigned 
being  that,  at  the  time  of  issuing  the  exigi  facias,  the 
plaintifF  in  error  was  beyond  the  seas,  the  defendant 
pleaded  that  the  plaintiff  left  the  realm  before  the 
awarding  of  the  exigi  facias,  and  voluntarily  remained 
absent;  and  that  he  had  notice  that  he  was  about  to 
be  demanded  at  the  county  courts,  and  might  have 
returned  before  they  were  holden : — Held,  that  this 
plea  was  not  issuable.     Ibid. 
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A  rule  to  reverse  an  outlawry  for  error  in  fact, 
where  the  defendant  in  error  has  not  pleaded  to  the 
assignment  of  errors  within  the  time  allowed,  is  a  rule 
to  shew  cause  only,  and  is  not  absolute  in  the  first 
instance;  but  upon  such  rule  being  made  absolute, 
no  terms  will  be  imposed.  Howard  v.  Kersliaw,  20 
Law  J.  Eep.  (w.s.)  Exch.  237;  6  Exch.  Eep.  S41. 

In  a  writ  of  error  brought  to  reverse  a  judgment  of 
waiver  against  a  woman,  the  judgment  was  called  a 
judgment  of  outlawry : — Held,  upon  plea  of  iml  iiel 
record,  that  this  was  a  fatal  variance,  and  that  the 
defendant  in  error  was  entitled  to  judgment.  Surnett 
V.  Phillips,  20  Law  J.  Rep.  (n.s.)  Exch.  337. 

The  defendant,  who  had  been  outlawed  in  an 
action  of  assumpsit  for  a  debt  of  2042.  brought  a  writ 
of  error  to  reverse  the  outlawry  on  matter  of  fact. 
He  still  remained  abroad,  and  appeared  on  the  wi'it 
of  error  by  attorney.  After  verdict  in  his  favour,  he 
obtained  a  rule  for  judgment,  absolute  in  the  first 
instance,  and  signed  judgment  of  reversal  of  the  out- 
lawry, without  putting  in  special  bail  to  the  action. 
The  Court,  at  the  instance  of  the  plaintiff',  set  aside 
the  judgment  as  irregular,  on  the  ground  that  the 
defendant  was  bound  to  have  put  in  special  bail  on 
signing  judgment  of  reversal,  he  having  appeared  by 
attorney,  and  the  action  being  brought  for  a  debt 
exceeding  20Z.  OommereU  v.  Seauclerh,  21  Law  J. 
Eep.  (n.s.)  Q.B.  137;  1  Bail  C.C.  1. 

A  rule  to  set  aside  proceedings  to  outlawry,  for 
irregulsirity,  was  discharged  with  costs,  on  the  ground 
that  the  affidavit  did  not  purport  to  be  made  by  an 
attorney  duly  authorized  by  the  defendant.  The 
irregularity  being  admitted,  the  defendant,  although 
he  had  not  paid  the  costs  of  the  former  motion,  was 
allowed  to  make  a  second  application  for  the  same 
purpose,  but  only  on  payment  of  the  costs  of  the 
second  rule.  Skinner  v.  Carter,  16  Com.  B.  Eep. 
oiS. 


PAEENT  AND  CHILD. 

[See  Infant.] 
General  Points. 

This  Court  will  not  support  the  re-settlement  oi 
family  estates  between  a  father  and  son  when  the 
father  obtains  extensive  advantages  to  the  prejudice  of 
the  son  and  his  family,  in  the  absence  of  unequivocal 
proof  that  the  whole  of  the  facts  were  known  to  the 
son,  that  the  purposes  of '.the  deed  were  fully  ex- 
plained to  him,  and  the  operation  of  the  respective 
provisions  known  to  him.  Soghton  v.  Hoghtmi,  21 
Law  J.  Eep.  (n.S.)  Chanc.  482;  15  Beav.  278. 

Where,  therefore,  a  re-settlement  of  family  estates 
was  made,  in  which  the  son,  as  tenant  in  fail,  joined 
and  re-settled  the  estates  to  such  uses  as  the  father  and 
son  should  jointly  appoint,  with  remainder  to  thefather 
for  life, with  remainder  to  theson  for  life,  with  remain- 
der to  the  first  and  other  sons  of  the  son  successively 
in  tail  male,  with  remainder  to  such-uses  as  the  father 
surviving  should  appoint,  with  remainder  to  the 
second  and  other  sons  of  the  father  for  life,  with 
remainder  to  their  first  and  other  sons  in  tail  male, 
with  remainder  to  any  other  son  of  the  father  in  tail 
male,  with  remainder  to  the  daughters  of  the  father 
successively  for  life,  with .  remainder  to  the  first  and 
other  sons  of  each  daughter  successively  in  tail  male, 
with  remainder  to  the  father  in  fee;  and  power  was 


reserved  to  the  father  to  appoint  by  deed  or  will 
jointure  of  2,0002.  per  annum  for  any  future  wife,  to 
be  reduced  to  l,SO0/.  per  annum  in  case  he  ap- 
pointed 6002.  per  annum  in  favour  of  any  stranger,! 
was  set  aside.    Ibid. 

But  various  arrangements  for  the  relief  of  the 
family  estates  from  existing  burthens,  though  the 
father  obtained  some  advantages,  were  supported,  on 
the  ground  that  the  effect  of  the  transactions  was 
known  to  the  son,  and  even  acquiesced  in  by  him. 
Ibid. 

Affidavits  under  the  13  &  14  Vict.  c.  35.  not  ad- 
mitted to  prove  that  the  son's  marriage  was  entered 
into  on  the  faith  of  that  re-settlement.     Ibid. 

A  father  claiming  tct  be  tenant  by  the  curtesy  of 
land  belonging  in  equity  to  his  deceased  wife,  filed  a 
bill  in  1826  as  next  friend  of  his  daughter  for  parti- 
tion. In  1830  a  decree  was  made  and  partition 
ordered,  and  in  1833  the  Court  directed  the  daugh- 
ter's share  to  be  conveyed  to  the  father  for  a  term 
until  she  came  of  age,  upon  trust  to  pay  the  rents 
for  her  maintenance,  and  the  conveyance  was  so 
made.  Before  that  bill  was  filed  the  father  was 
advised  that  he  had  no  claim  as  tenant  by  the  cur- 
tesy, and  on  the  conveyance  he  was  advised,  by  other 
counsel,  that  he  had,  though  his  opinion ,  was  after- 
wards retracted.  'The  first  and  second  opinions 
were  communicated  to  him.  He  performed  the 
trusts  until  the  daughter  came  of  age,  and  after  that 
time  he  accounted  for  the  rents  to  her.  In  1847 
she  married,  and  on  her  and  her  husband  bringing 
ejectment  against  the  father  in  18S2,  he  filed  a  bill 
claiming  to  be  tenant  by  the  curtesy,  but  the  claim 
was  dismissed  by  one  of  the  Vice  Chancellors,  and 
he  appealed  from  the  decree: — Held,  that  the  - 
plaintiff  having  entered  as  trustee  for  his  daughter, 
had  held  the  land  as  trustee  after  she  attained 
tiventy-one,  and  could  not  set  up  that  possession  as 
his  own;  that  the  lapse  of  time  between  the  decree 
of  1830  and  the  filing  of  the  bill  in  1852  was  a  bar; 
that  the  daughter  having  married  on  the  faith  of  the 
father's  representation  that  the  estate  was  hers,  he 
could  not  disturb  her  title,  for  although  the  Court 
will  relieve  against  mistake  in  law,  yet  here  the 
father,  three  years  after  the  decree,  had  his  attention 
brought  to  the  state  of  his  own  title,  and  still  con- 
tinued to  treat  the  title  of  the  daughter  as  para- 
mount to  his  own.  Stone  v.  Godfrey,  23  Law  J. 
Eep.  (N.s.)  Chanc.  796;  S  De  Gex,  M.  &  G.  76;  1 
Sm.  &  G.  590. 

By  merely  making  provisions  for  grandchildre.i, 
grandparents  do  not  necessarily  place  themselves  in 
loco pa/rentis.    Lyddon  v.  Ellison,  \S  Beav.  565. 

In  every  case  of  a  gift  to  a  parent  by  a  child 
shortly  after  the  child  attains  majority,  the  Court 
looks  with  jealousy  upon  the  transaction,  more 
especially  when  the  parent  has  during  the  minority 
been  guardian  of  the  child's  property,  and  in  receipt 
of  the  rents  of  a  considerable  estate,  and  throws 
upon  the  parent  the  onus  of  shewing  plainly  and 
unequivocally  that  the  gift  was  made  not  in  conse- 
quence of  representation  on  his  part,  but  by  the 
spontaneous  act  of  the  child,  and  that  the  child  had 
full  knowledge  of  the  nature  of  the  deed  by  which 
the  gift  was  effected  and  of  his  own  position  and 
rights  in  reference  to  the  property.  Wright  v, 
Vanderplajiih,  2  Kay  &  J.  1. 

A  deed  was  executed  by  a  lady  five  months  after 
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she  came  of  age,  disentailing  part  of  her  estate,  and 
giving,  for  a  noininal  consideration,  an  estate  for 
life  in  the  disentailed  part  to  her  father,  who,  during 
her  minority,  had  been  her  guardian  and  in  the 
receipt  of  the  rents  of  her  estates : — Held  (obiter), 
that  if  a  bill  had  been  filed  shortly  after  the  trans- 
action, either  before  or  possibly  after  the  lady's 
marriage,  which  was  solemnized  sixteen  months 
after  the  execution  of  the  deed,  the  transaction 
could  not  have  been  supported,  the  deed  itself  not 
explaining  the  nature  of  the  transaction,  and  it  not 
being  shewn  that  the  daughter  had  proper  profes- 
sional advice,  that  the  nature  of  the  transaction  was 
explained  to  or  understood  by  her,  or  that  the  gift 
was  spontaneous  or  made  at  a  time  or  under  circum- 
stances when  she  was  free  from  parental  influence. 
Ibid. 

But  a  bill  which,  after  the  daughter's  decease,  and 
nearly  ten  years  after  the  execution  of  the  deed, 
was  filed  by  her  husband,  on  whom  her  rights  had 
devolved,  praying  to  have  the  father  declared  a 
trustee  of  the  life  interest,  and  an  accoimt  of  the 
rents  which  accrued  during  his  daughter's  minority 
or  afterwards,  was  dismissed  on  the  ground  of  laches; 
it  appearing  (inter  alia)  that  the  plaintiff  was  aware 
of  all  the  circumstances  previously  to  his  marriage; 
and  the  Court  being  of  opinion  upon  the  evidence 
that  eight  years  before  the  bill  was  filed  both  the 
plaintifi'  and  his  deceased  wife  had  acquiesced  in  the 
transaction.     Ibid. 

A  father  left  his  home  where  he  was  residing 
with  his  wife  and  children,  infants,  four  daughters 
then  ten,  nine,  eight,  and  four  years  of  age,  and  two 
sons,  aged  six  and  three  years.  He  was  apprehended, 
committed  and  arraigned  for  the  commission  of  an 
unnatural  crime,  but  no  witnesses  appearing  he  was 
acquitted.  He  immediately  left  England,  and  re- 
mained abroad  eight  months.  Five  years  after  the 
trial  he  petitioned  this  Court,  praying  that  his  wife 
might  be  ordered  to  deliver  up  the  children  (the 
daughters  being  fifteen,  fourteen,  thirteen  and  nine 
years  old,  and  the  sons  eleven  aird  eight  years  of  age), 
and  if  necessary  that  writs  of  habeas  corpus  might 
issue  for  that  purpose.  The  petition  was  supported 
by  the  afiidavit  of  the  petitioner,  and  was  served  on 
the  wife  only.  Affidavits  were  filed  on  behalf  of  the 
respondent,  and  amongst  them  an  affidavit  of  the 
solicitor  of  the  wife,  who  had  been  the  solicitor  for  the 
petitioner,  and  in  that  capacity  had  interviews  with 
him  while  in  gaol  awaiting  his  trial,  offering  to  state 
conversations  that  took  place  between  them  if 
authorized  by  the  petitioner  so  to  do,  and  an  affidavit 
by  another  witness  referring,  as  an  exhibit,  to  the 
depositions  taken  before  the  magistrates.  The  peti- 
tioner  himself  made  two  affidavits  in  reply,  in  one 
of  which  he  denied  the  charge  against  him,  and  in 
the  other,  sworn  three  days  later,  he  again  denied 
the  charge,  and  gave  an  explanation  of  the  cause 
why  he  was  at  the  place  where  and  in  the  company 
in  which  he  was  when  apprehended.  The  Court, 
being  satisfied  upon  the  materials  before  it  that  the 
petitioner  had  so  conducted  himself  as  that  he  ought 
to  be  treated  as  if  he  were  a  guilty  man,  dismissed 
the  petition.     Anonymovs,  2  Sim.  N.S.  54. 

The  Court  will  refuse  to  give  possession  of  chil- 
dren to  their  father  if  he  has  so  conducted  himself 
as  that  it  will  not  be  for  the  benefit  of  the  infants,  or 
it  will  afl^ect  their  happiness,  or  if  they  cannot 


associate  with  him  without  moral  contamination,  or 
if,  because  they  associate  with  him,  others  will  shun 
their  society.  If  it  be  established  to  the  satisfaction 
of  the  Court  that  the  father  of  children  from  ten  to 
two  years  of  age  is  to  be  considered  as  guilty  of  the 
perpetration  of  an  unnatural  crime,  it  is  impossible 
to  permit  any  sort  of  intercourse  with  his  children, 
even  after  he  has  escaped  conviction.  Semble — that 
under  such  circumstances,  if  the  children  were  witli 
their  father,  it  would  be  the  duty  of  the  Court  to 
remove  them.     Ibid. 

Desertion  of  Children. 

If  a  woman,  in  breach  of  her  maternal  duty,  wil- 
fully abandons  her  infant  child  of  too  tender  years  to 
provide  for  itself,  she  is  not  indictable  at  common 
law  unless  her  abandonment  cause  an  injury  to  the 
health  of  the  child.  Evidence  "  that  the  child  had 
suffered  injury,  but  not  to  any  serious  extent,"  does 
not  sufficiently  support  the  averment  in  the  indict- 
ment, that  the  health  of  the  child  had  been  greatly 
and  materially  injured.  Megina  v.  Philpott,  22 
Law  J.  Rep.  (n.s.)  M.C.  113;  1  Den.  C.C.  179. 

If  a  woman  be  indicted  for  neglecting  to  supply 
her  infant  bastard  child  with  proper  food,  and  it 
be  alleged  that  she  was  able  and  had  the  means  of 
supporting  it,  it  is  not  enough  to  shew  that  she 
might  have  obtained  the  means  if  she  had  applied  to 
the  relieving  officer  of  the  xmion.  Regina  v. 
Chandler,  24  Law  J.  Rep.  (x.s.)  M.C.  109;  1  Den. 
C.C.  453. 

An  indictment  alleged  that  the  prisoner  Mary  H, 
with  intent  to  injure  the  inhabitants  of  the  parish  of 
B,  and  to  burthen  them  with  the  maintenance  of  her 
bastard  child  of  tender  age,  then  imable  to  move  or 
walk  or  provide  for  itself  or  make  its  wants  known, 
did  unlaivfuUy  and  injuriously  abandon  and  desert 
the  said  child  in  the  said  parish,  without  having 
provided  any  means  for  the  support  of  the  said  child, 
the  said  child  not  being  settled  in  the  said  parish,  as 
she,  the  prisoner,  well  knew,  to  the  great  damage  of 
the  inhabitants  of  the  said  parish.  There  was  a 
second  count  laying  the  intent  to  be  to  injure  and 
burthen  certain  persons  named,  then  being  the  over- 
seers of  the  parish  of  B : — Held,  that  the  indictment 
was  bad,  as  the  abandoning  the  child  with  intent  to 
throw  on  the  parish  the  burthen  of  its  maintenance 
as  casual  poor  was  not  an  indictable  offence;  and 
that  the  indictment  could  not  be  sustained  as  an 
indictment  for  neglect  of  natural  duty  in  abandoning 
the  child,  as  there  was  no  averment  that  the  prisoner 
had  the  means  of  providing  for  if,  or  that  the  child's 
health  had  sufl^ered  injm'y  by  the  abandonment. 
Regina  v.  Hogan,  20  Law  J.  Rep.  (n.s.)  M.C.  219; 
2  Den.  C.C.  277. 
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[As  to  the  limitation  of  time  for  elections,  see 
Statutes  16  &  17  Vict.  c.  15.  and  16  &  17  Vict.  c.  68. 
In  Scotland,  16  &  17  Vict.  c.  23.J 
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(A)  Qdalipication. 

(a)  Personal  Disqualification, 
(h)  Conveyances  to  multiply  Votes. 
(c)  In  Cities  and  Borough. 
(c^  In  Covmties. 

(B)  Notice  oe  Claim. 

(C)  Notice  oe  Objection. 
(D),  Peactice. 

(a)  Sigmimg  Case. 

(b)  Delivery  of  Paper  Books. 

(c)  Searing. 
4..— BRIBERY. 

^.—RIGHTS  AND  PRIVILEGES  OF 
MEMBERS. 

[See  title  Oath.] 

On  a  trial  a  member  of  parliament  may  be  asked 
whether  Mr.  L  was  Speaker  of  the  House  of  Com- 
mons on  a  particular  day,  but  if  he  be  asked  how  a 
member  voted,  he  will  not  be  compelled  to  answer 
if  he  decline  doing  so,  and  have  not  the  leave  of 
the  House  to  give  evidence.  Chubb  v.  Salomons,  3 
Car.  &  K.  75. 

A  member  of  the  House  who  acts  as  a  teller  on 
a  division  is  not  an  "officer  of  the  house."     Ibid. 

S.— PRACTICE  OF. 

[See  title  Erkor.] 

The  House  of  Lojds  is  at  liberty,  without  regard 
to  the  form  of  an  appeal,  or  the  points  raised  upon 
it,  to  put  questions  of  law  to  the  Judges.  Bright  v. 
Button,  3  H.L.  Cas.  341. 

Qucere — whether  the  House  of  Lords,  like  any 
other  Court  of  Justice,  may,  in  a  subsequent  case, 
overrule  a  previous  decision  of  its  own.     Ibid. 

The  Judges  were  required  to  answer  a  question 
put  by  the  House.  One  of  them  differed  from  the 
rest.  The  opinions  of  the  majority  were  stated  by 
one  of  their  number,  and,  in  the  statement,  the  prin- 
ciple on  which  the  dissentient  Judge  formed  his 
opinion  was  set  forth  to  his  satisfaction.  The  House 
did  not  require  him  to  state  his  reasons  at  length. 
Salman  v.  Webb,  3  H.L.  Cas.  510. 

The  Judges  were  summoned  to  answer  questions 
of  law :  they  differed  in  opinion  on  these  questions. 
Most  of  the  Judges  being  on  circuit,  two  of  their 
number  attended  on  a,  day  fixed  by  the  House  for 
receiving  the  answers,  and  proposed  to  read  answers 
which  embodied  their  own  opinions  and  those  of 
their  brethren.  The  House  adjourned  the  matter 
till  the  majority  of  the  Judges  should  have  returned 
from  the  circuit,  so  as  to  be  able  to  attend  in  person, 
and  individually  express  their  reasons  for  their 
opinions.  It  was  intimated  that  this  permission  to 
dispense  with  the  attendance  of  any  of  the  Judges  to 
whom  questions  had  been  put,  and  who  differed  in 
their  answers,  must  not  be  drawn  into  a  precedent. 
Egerton  v.  BrovmVm,  23  Law  J.  Rep.  (n.s.)  Chanc. 
345;  4  H.L.  Cas.  1. 

A  judgment  of  the  House  of  Lords  given  on  an 
appeal  cannot  be  reversed ;  but  where  such  appeal 
and  judgment  have  been  obtained  by  suppression  and 
misrepresentation,the  House  will  afterwards  discharge 
the  order  gi-anting  the  leave  to  appeal  and  the  order 
constituting  the  judgment  thereon.  Towney  v. 
^"-"e,  4  H.L.  Gas.  313. 


When  it  is  orderefl  that  counsel  be  heard  on  a 
question  as  to  the  regularity  of  an  appeal,  the  party 
objecting  has  the  right  to  begin.  Geils  v.  Qeils,  1 
Macq.  H.L.  Cas.  36. 

Where  there  were  two  respondents,  having  distinct 
interests,  the  House  allowed  two  counsel  to  be  heard 
for  each.  The  Parish  of  South  Leith  v.  Allen,  1 
Macq.  H.L.  Cas.  93. 

Proper  course  in  such  a  case.    Ibid. 

3 REGISTRATION  OF  VOTERS. 

(A)  QnALIEIOATION. 

{a)  Personal  Disqualification. 

By  the  22  Geo.  3.  c.  41. s.  1,  "No  commissioner, 
&c.,  or  other  officer  or  person  whatsoever  con- 
cerned or  employed  in  the  charging,  collecting, 
levying,  or  managing  the  Customs  or  any  branch 
thereof,"  is  to  have  a  vote.  An  "extra-glut  tide- 
waiter  "  is  a  person  whose  name  is  on  a  list,  confirmed 
by  the  Commissioners  of  Customs,  of  persons  ready 
to  act  as  occasional  tide-waiters  in  boarding  vessels 
for  the  purpose  of  watching  the  cargoes  to  be  exam- 
ined by  the  proper  officer  of  the  Customs,  and  liable 
to  be  called  on  to  act  whenever  there  may  be  occa- 
sion. He  is  paid  by  the  job,  and  makes  the  decla- 
ration required  by  8  &  9  Vict.  c.  85.  s.  10.  once  for 
all  upon  his  appointment,  which  declaration  is  made 
by  all  the  officers  of  the  Customs ; — Held,  that  such 
a  person  is  "  an  officer  or  person  employed  in  the 
collecting  the  Customs,''  and  is  not  entitled  to  a  vote. 
Pownall  v.  ffood,  21  Law  J.  Eep.  (n.s.)  C.P.  12; 
11  Com.  B.  Hep.  1. 

(5)  Comieyances  to  multiply  Votes. 

[See  Phillpotts  v.  PMllpotts,  title  Deed,  ante, 
p.  239.] 

(c)  In  Cities  and  Boroughs. 

The  premises  in  respect  of  which  a  vote  for  a 
borough  was  claimed,  under  2  Will.  4.  •  c.  45.  3.  27, 
consisted  of  a  two-stalled  stable,  built  of  brick,  with 
another  brick  building  annexed,  but  of  a  lower 
elevation,  and  to  which  also  a  wooden  building  was 
annexed,  in  three  compartments,  each  of  which,  as 
well  as  the  two  brick  buildings,  had  an  opening  into 
the  same  yard;  but  there  was  no  internal  communi- 
cation. All  three  were  occupied  together  under  the 
same  landlord,  and  used  by  the  claimant  for  a  wheel- 
wright's business  :-^Held,  that  this  was  "a  building" 
within  the  meaning  of  the  statute.  Pownall  v.  Daw- 
son, 21  Law  J.  Rep.  (n.s.)  C.P.  14;  11  Com.  B. 
Rep.  9. 

By  11  &  12  Vict.  t.  90.  no  person  is  entitled  to  be 
registered  as  a  voter  unless,  on  or  before  the  20  th  of 
July  he  shall  have  paid  all  assessed  taxes  which 
have  become  payable  by  him  previous  to  the  6th  of 
January  preceding.  By  the  43  Geo.  3,  c.  161.  s.  23. 
the  assessed  taxes  are  payable,  and  are  to  be  paid 
quarterly  on  the  20th  of  July,  the  20tli  of  Septem- 
ber, the  20th  of  December,  and  the  20th  of  March. 
By  the  48  Geo.  3.  c.  141.  s.  1.  the  collectors  are 
directed  to  collect  the  assessed  taxes  in  equal  moieties 
within  twenty-one  days  after  the  10  th  of  October  and 
the' 5th  of 'April ;  but  with  a  proviso,  that  nothing 
therein  contained  shall  be  construed  to  alter  the  time 
when  the  duties  are  made  payable  by  the  previous 
acta.     The  quarter's  house-tax  due  from  the  appel- 
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lant  on  the  20th  of  December  was  not  demanded 
till  the  11th  of  April  following,  and  he  did  not  pay 
it  before  the  20th  of  July:_Held,  that  the  quarter's 
assessed  taxes,  which  by  the  43  Geo.  3.  c.  161.  s.  23. 
become  payable  on  the  20th  of  December,  are  taxes 
which,  in  the  language  of  the  II  &12  Vict.  c.  90, 
have  become  payable  before  the  succeeding  5th  of 
January,  although  no  demand  for  payment  has  been 
previously  made;  and  that  therefore  the  appellant 
was  not  entitled  to  be  placed  on  the  register.  Ford 
V.  Smedley,  22  Law  J.  Rep.  (n.s.)  C.P.  35 ;  12  Com. 
B.  Eep.  622. 

The  appellant  claimed  to  vote  in  respect  of  the 
occupation  of  premises  described  as  a  "  house  and 
garden,"  and  held  under  the  same  landlord  at  one 
entire  rent.  The  house  alone  would  not  let  for  \0l., 
and  the  garden  was  separated  from  it  by  waste  land 
and  a  row  of  buildings :  —  Held,  that  the  word 
"  therewith"  in  the  27th  section  of  the  Keform  Act 
had  reference  to  time  and  not  to  locality,  and  that 
therefore  the  circumstance  of  the  garden  being 
separate  from  the  house  did  not  invalidate  the 
qualification,  as  the  house  alone  would  not  have  let 
for  10/.  Collim  v.  Thomas,  22  Law  J.  Rep.  (n.s.) 
C.P.  38;  12  Com.  B.  Rep.  639. 

A,  a  freeman  of  the  borough  of  Shrewsbury  paying 
scot  and  lot,  for  upwards  of  two  years  last  past,  and 
down  to  the  25th  of  March  1851,  occupied  and  re- 
sided in  a  house  on  the  Wyle  Cop,  within  the  ancient 
and  present  limits  of  the  borough,  and,  since  the 
25th  of  March,  down  to  and  on  the  31st  of  July, 
occupied  and  resided  in  a  house  at  Coton  Hill,  with- 
out the  ancient  but  within  the  present  limits  of  the 
borough.  The  revising  barrister,  holding  him  to  be 
disqualified  by  the  2  Will.  4.  c.  45.  o.  32,  expunged 
his  name  from  the  list  of  freemen  voters: — The 
Court,  without  hearing  any  argument  (the  counsel 
for  the  respondent  admitting  that  he  could  not  sup- 
port it),  reversed  the  decision.  Janis  y,  Peele,  11 
Com.  B.  Eep.  IS. 

(d)  In  Counties. 

A  mortgagor  of  freehold  premises  in  possession  of 
the  rents  and  profits  is  not  entitled  to  be  registered  as 
a  county  voter  under  6  &  7  Vict.  t.  18.  s.  74,  unless 
he  receives  therefrom  iOs,  by  the  year,  after  deduct- 
ing money  paid  annually  by  him  by  way  of  interest 
on  a  sum  secured  by  a  mortgage  which  contains  no 
mention  of  interest,  the  time  for  repayment  of  the 
principal  sum  mentioned  in  such  mortgage  having 
expired;  such  annual  payment  being  in  fact  a  con- 
sideration for  remaining  in  possession.  Lee  v.  Mwtr- 
chinson,  20  Law  J.  Rep.  (h.s.)  C.P.  4;  ti  Com.  B. 
Eep.  16. 

Per  Maule,  J. — The  true  construction  of  the 
words  "  over  and  above  the  interest  of  any  money 
secured  by  mortgage"  in  the  freeholder's  oath,  28 
Geo.  3.  c.  36.  s.  6.  is,  "money  6ecured,"not  "interest 
secured."    Ibid. 

A  case  stated  that  the  respondent,  being  minister 
of  a  congregation,  occupied  premises  worth  more  than 
40s.  per  annum,  under  the  trusts  of  a  deed,  one  of 
which  trusts  was  "to  permit  the  minister  for  the 
time  being  to  reside  in  the  premises  rent  free,"  and 
that  the  evidence  of  the  respondent's  appointment 
was  his  own  statement  that  it  was  for  life.  The  legal 
estate  was  in  the  trustees : — Held,  that  there  being 
no  appeal  upon  questions  of  evidence,  the  case  dis- 


closed an  equitable  estate  for  life  in  the  respondent, 
entitling  him  to  a  vote.  Bwrton  v.  Brooks  and  Bur- 
ton V.  Cove,  21  Law  J.  Rep.  (n.s.)  C.P.  7;  11  Com. 
B.  Rep.  41. 

The  claimant,  a  member  of  a  building  society,  pur- 
chased land  of  the  yearly  value  of  &l.  and  mortgaged 
it  to  the  trustees  of  the  society  for  the  amount  of  the 
purchase-money,  which  they  had  advanced  to  him. 
He  was  also  a  holder  of  three  shares  in  the  society. 
By  the  rules'  of  the  society  he  was  bound  to  pay 
Is.  Sd.  weekly  for  each  share  (11/.  14s.  per  annum). 
And  by  the  mortgage,  which  was  in  accordance  with 
the  rules  of  the  society,  power  was  reserved  to  the 
trustees,  on  neglect  or  refusal  to  observe  any  of  the 
regulations,  &c.  to  sell  the  premises,  &c.  and  receive 
the  rents.  By  the  mortgage  a  sum  equal  to  bl.  per 
cent,  as  premium  for  prior  advances  was  to  be  and 
was  secured ;  and  the  sum  fixed  to  be  paid  for  inci- 
dental expenses  was  6s.  per  annum,  which  was  also 
secured.  Of  the  11/.  14s.  per  annum,  11.  16s,  was 
appropriated  to  the  payment  of  interest  on  the 
money  stiU  due  upon  the  mortgage,  and  for  incidental 
expenses,  and  the  remainder  was  taken  in  part  dis- 
charge of  the  mortgage  debt,  and  a  receipt  given  from 
time  to  time ; — Held,  that  the  whole  11/.  14s.  must 
be  deducted  from  the  annual  value  of  the  estate,  and 
therefore  that  the  claimant  had  not  an  estate  of 
the  value  of  forty  shillings  by  the  year,  within  the 
meaning  of  8  Hen.  6.  c.  7.  and  6  &  7  Vict.  c.  18.  s.  74, 
and  was  not  entitled  to  a  vote  for  a  knight  of  the 
shire.  Beamish  v.  Overseers  of  Stoke,  21  Law  J. 
Eep.  (n.s.)  C.P.  9;  11  Com.  B.  Rep.  29. 

Where  a  person  claimed  a  vote  in  respect  of  a 
freehold  which  was  of  the  annual  value  of  5/.,  but 
it  appeared  that  the  land  with  other  land  of  the 
claimant,  of  the  yearly  value  of  SO/.,  was  mortgaged 
for  300/.,  and  that  the  interest  payable  on  the  mort- 
gage was  15/.  a  year, — Held,  that  the  interest  might 
be  apportioned,  and  that  the  claimant  was  entitled 
to  his  vote.  Moore  v.  the  Overseers  of  Carisbrook, 
22  Law  J.  Rep.  (n.s.)  C.P.  64;  12  Com.  B.  Rep. 
661. 

The  appellant  claimed,  with  twenty-nine  other 
persons,  to  vote  in  respect  of  certain  freehold  pre- 
mises which  were  let  at  a  gross  rent.  During  the  six 
preceding  years  the  landlords  had  voluntarily  paid 
for  repairs : — Held,  that  the  question  whether  the 
annual  value  of  the  freehold  was  reduced  by  such 
payments  below  60/.  depended  upon  the  rent  which 
could  be  obtained  if  the  tenant  had  to  keep  the  pre- 
mises in  repair;  and  that  the  revising  barrister,  having 
found  that  the  rent  which  could  be  obtained  in  that 
case  would  be  less  than  60/.,  the  several  persons  in 
whom  the  freehold  was  vested  were  not  entitled  to 
vote.  Hamilton  v.  Bass,  22  Law  J.  Eep.  (n.s.) 
C.P.  29;  12  Com.  B.  Eep.  631. 

The  8  &  9  Vict.  c.  6,  an  Allotment  Act,  empowers 
deputies  appointed  under  its  provisions  to  make  small 
allotments  of  land  to  resident  freemen  of  L,  to  be 
held  by  them  so  long  as  they  shall  he  willing  to  hold 
the  same,  and  pay  the  rent,  and  conform  to  certain 
regulations.  All  the  land  is  vested  in  the  deputies 
as  trustees;  and  they  have  the  power  to  sell  with  the 
concurrence  of  a  majority  of  a  meeting  of  freemen 
occupiers: — Held,  that  the  allottees  have  freehold 
estates  which  entitle  them  to  vote  for  members  of 
parliament,  as  their  estate  may  continue  for  life,  and 
is  not  determinable  on  the  mere  will  of  the  grantors. 
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Beescm  v.  Bwrlon,  22  Law  J.  Eep.  (n.s.)  C.P.  33; 
12  Com.  B.  Rep.  647. 

The  owners  in  fee  of  a  plot  of  land,  subject  to  a 
rent-charge,  granted  a  portion  of  it  to  ten  as  tenants 
in  common  in  fee,  subject  to  payment  of  U.  5s.  as  a 
proportion  of  the  charge.  The  grantors  covenanted 
to  pay,  and  to  keep  the  grantees  indemnified  as  to 
the  remainder  of  the  charge;  and  that  the  grantees, 
if  called  upon  to  pay,  should  have  power  to  distrain 
on  the  residue  of  the  land,  which  was  sufiicient  to 
meet  that  remainder: — Held,  that  although  each 
portion  of  the  land  was  liable  for  the  whole  amount 
of  the  rent-charge,  yet  as  the  grantees  could  enforce 
contribution  against  the  grantors  for  all  beyond  il.  5s., 
that  amount  only  was  to  be  deducted  in  estimating 
the  grantees'  interest  with  reference  to  the  franchise. 
Barrow  v.  BiKhmasta;  22  Law  J.  Hep.  (n.s.)  C.P. 
65;  12  Com.  B.  Eep.  664. 

The  appellant  claimed  to  vote  in  respect  of  a  free- 
hold which  he  let  for  iOs.  a  year,  he  agreeing  to  pay 
the  usual  tenant's  rates.  If  he  had  not  so  agreed  he 
could  only  have  obtained  40s.  minus  the  amount  of 
those  rates : — Held,  that  the  appellant  had  not  an 
estate  of  the  clear  yearly  value  of  40s.,  and  therefore 
that  he  was  not  entitled  to  vote.  Moorhouse  v.  Oil- 
hertaon,2S  Law  J.  Rep.  (k.s.)  C.P.  19;  14  Com.  B. 
Eep.  70. 

The  criterion  of  value  of  a  freehold,  for  the  pur- 
pose of  voting,  under  8  Hen.  6.  c.  7,  is  not  the  annual 
amount  which  the  land  actually  produces,  but  what 
it  reasonably  may  produce.  Therefore,  where  A 
bought  two"  pieces  of  land  fit  for  building  purposes 
from  a  freehold  land  society,  for  1501.,  and  they  were 
conveyed  to  him  in  fee,  and  he  had  been  offered  a 
ground-rent  of  151.  a  year  for  them,  and  it  appeared 
they  were  worth  151.  a  year  for  building,  but  if  let  to 
a  tenant  for  any  other  purpose  they  would  not  pro- 
duce a  rent  of  40s.  a  year, — Held,  that  A  was  en- 
titled to  vote,  although  his  land  in  its  existing  state 
was  not  worth  40s.  a  year.  Astbury  v.  Henderson, 
24  Law  J.  Eep.  (n.s.)  C.P.  20;  15  Com.  B.  Rep.  251. 

(B)  Notice  of  Claim. 

Where  the  description  in  the  notice  of  claim  given 
to  the  overseers,  under  section  38.  of  6  &  7  Vict. 
c.  18,  of  the  situation  of  the  premises  in  respect  of 
which  a  borough  vote  is  claimed,  is  not  strictly  ac- 
curate, but  is,  in  the  opinion  of  the  revising  banister, 
sufficient  to  give  notice  for  what  premises  the  claim 
really  is,  it  is  his  duty,  not  to  amend  the  claim,  but 
to  proceed  as  if  the  claim  had  been  strictly  accurate 
in  its  description.  Eaden  v.  Cooper,  21  Law  J.  Eep. 
(n.s.)  C.P.  32;  11  Com.  B.  Eep.  18. 

(0)  Notice  of  Objection. 

The  respondent  claiming  a  vote  for  the  city  of  C 
received  a  notice  of  objection  from  the  appellant,  who 
described  himself  therein  as  "  on  the  list  of  freemen 
for  the  city  of  C."  It  appeared  that  besides  the  list 
of  freemen  for  the  city  entitled  to  vote  for  members 
of  parliament,  there  was  a  list  called  the  Freemen's 
Eoll,  kept  for  municipal  purposes : — Held,  that  the 
revising  barrister  was  right  in  deciding  that  the  notice 
was  sufficient,  under  the  17th  section  of  the  6  &  7 
Vict.  c.  18,   as  affirming  that  the  objector  was  on 

the  list  of  freemen  entitled  to  vote JDissentiente, 

Maule,  J.    Feddon  v.  Sawyers,  22  Law  J.  Eep. 
(n.s.)  C.P.  15;  12  Com.  B.  Eep.  680. 
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The  7th  section  of  6  Vict.  c.  18.  requires  that  a 
notice  in  the  form  set  out  in  Schedule  A  annexed 
thereto,  or  to  the  like  effect,  should  be  served  upon 
the  person  whose  vote  is  intended  to  be  objected  to : 
— Held,  that  a  notice  in  the  following  terms,  "  Take 
notice,  that  I  object  to  your  name  being  retained  on 
the  list  of  voters  for  the  parish  of  St.  Thomas,  New 
Sarum,  in  the  southern  division  of  the  county  of 
Wilts,"  was  sufficient  notice  to  a  person  that  his  vote 
for  the  county  would  be  objected  to.  Lambert  v. 
Overseers  of  St.  Thomas,New  Sarv,m,'2,2'Lii,vi  3.  Eep. 
(N.s.)  C.P.  31;  12  Com.  B.  Eep.  643. 

The  overseers  of  parish  C,  in  the  city  of  W,  have 
to  prepare  two  lists  of  voters,  one  according  to  the 
form  No.  3.  Schedule  B  of  the  6  Vict.  c.  18.  con- 
taining the  names  of  the  10/.  occupiers,  and  the  other, 
according  to  No.  4.  in  the  said  schedule,  containing 
the  names  of  those  whose  rights  were  reserved  under 
the  Reform  Act.  T-he  following  notice  of  objection 
to  the  name  of  a  10/.  occupier  on  the  former  list  was 
sent  to  the  overseers — To  the  Overseers  of  C :  I  give 
you  notice  that  I  object  to  the  name  of  J  A  being 
retained  on  the  list  of  persons  entitled  under  the 
Reform  Act  to  vote  for  the  City  of  W;— Held,  that 
the  notice  was  sufficient.  Huggett  v.  Lewis,  24 
Law  J.  Eep.  (n.s.)  C.P.  38. 

(D)  Practice. 

(a)  Signing  Case. 

Where  the  case  transmitted  to  the  Court  of  Com- 
mon Pleas  contains  no  signature  of  the  revising  bar- 
rister at  the  end  of  it,  the  Court  of  Common  Pleas 
cannot  entertain  the  appeal.  But  the  Court  allowed 
an  appeal  to  be  argued,  the  respondent  consenting  to 
have  the  signature  inserted.  J3wi^on  v.  Bvoolcs,  and 
BwrUm  v.  Cove,  21  Law  J.  Eep.  (n.s.)  C.P.  7;  11 
Com.  B.  Rep.  41. 

Where  the  case  transmitted  to  the  Master,  under 
the  6  &  7  Vict.  c.  18.  ss.  42,  64,  is  not  signed,  as  well 
as  indorsed,  by  the  revising  barrister,  the  Court  will 
not  hear  the  appeal,  where  the  respondent  does  not 
appear.     Burton  v.  Blake,  11  Com.  B.  Rep.  47. 

(J)  Beliiiery  of  Paper  Boohs, 

The  Court  refused  to  hear  an  appeal  (or  to  allow 
it  to  stand  over),  where  the  appellant  had  failed,  on 
the  respondent's  default,  to  deliver  copies  of  the 
case  to  the  two  junior  puisne  Judges.  Sheddon  v. 
Butt,  11  Com.  B.  Rep.  27. 

(c)  Eeari/ng. 

Where  no  counsel  appears  for  the  respondent,  the 
counsel  for  the  appellant  will  be  heard,  upon  proving 
service  of  the  notice  of  appeal.  Pownall  v.  Hood, 
2]  Law  J.  Rep.  (n.s.)  C.P.  12;  11  Com.  B.  Eep.  1. 

The  Court  adjourned  the  hearing  of  an  appeal,  in 
order  to  give  the  appellant  time  to  give  the  notice 
required  by  the  statute  6  &  7  Vict.  c.  18.  ss.  42,  64, 
the  case  not  having  been  settled  and  delivered  to  the 
appellant  until  the  eighth  day  of  term.  Bwrton  v. 
Blahe,  11  Com.  B.  Rep.  47. 

4.  BRIBERY. 

[See  Stat.  17  &  18  Vict.  u.  102.] 

Debt  to  recover  a  penalty,  under  the  2  Geo.  2. 

c.  24,  for  corrupting  a  voter.     The  first  count  of  the 

declaration  alleged  the  corrupting  to  have  been  by 

promising  the  voter,  at  his  request,  to  pay  to  one  W  Gr 
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for  and  on  the  account  of  such  voter  411.  5s.,  then 
claimed  from  the  voter  by  W  G;  by  then  promising 
the  voter  to  pay  W  G  10/.,  to  wit,  on  &c.,  and  the 
residue  of  the  said  sum  by  monthly  instalments  of  51. 
The  second  count  stated  the  corrupting  to  have  been 
by  giving,  at  the  request  of  the  voter,  to  \V  G  10/. 
for  and  on  account  ofa  debt  of  41/.  5s.  claimed  to  be 
due  from  the  voter  to  W  G,  and  by  then  promising 
\V  G,  at  the  voter's  request,  to  pay  the  residue  of  the 
said  debt  by  certain  instalments  which  were  specified. 
Upon  the  trial,  it  appeared  that  the  voter  had  ap- 
plied to  the  defendant  for  money  to  redeem  his  boat 
held  by  W  G  as  a  security  for  a  debt  of  41/.,  and 
thereupon  the  defendant  promised  to  try  and  obtain 
the  release  of  the  boat,  provided  the  voter  would  give 
Ills  vote  for  a  particular  candidate  named;  that  the 
defendant  in  London  then  corresponded  on  the  sub- 
ject with  H  at  Harwich,  the  person  in  possession  of  the 
boat,  on  behalf  of  W  G,  the  result  of  which  was  that 
the  defendant  paid  10/.  in  London  to  the  credit  of  H 
with  the  Harwich  Bank  on  account  of  the  debt  to  W 
G,  and  pledged  himself  to  pay  the  balance  of  31/.  5s. 
and  the  attendant  expenses  in  monthly  instalments 
of  Bl,  and  the  boat  was  thereupon  released  and  given 
up  to  the  voter,  who  afterwards  voted  for  the  candi- 
date named.  It  did  not,  however,  appear  that  the 
voter  had  ever  promised  to  vote  for  such  candidate. 
— Held,  first,  that  it  is  necessary  to  state  accurately 
the  actual  agreement,  when  the  means  of  corruption 
rests  in  agreement  only,  and  therefore  that  had  the 
first  count  stood  alone,  there  might  have  been  a  fatal 
objection  to  the  declaration,  on  the  ground  of  variance. 
Secondly,  that  proof  of  the  allegation  in  the  second 
count  of  the  actual  payment.of  10/.  by  the  defendant 
to  W  G  at  the  voter's  request,  was  sufficient  to  sup- 
port the  action,  and  that  the  other  allegations  might 
be  treated  as  surplusage.  Baker  v.  Ausk,  20  Law  J, 
Eep.  (n.s.)  Q.B.  106;  IS  Q.B.  Rep.  070. 

Held,  also,  that  the  venue  in  the  action  had  been 
properly  laid  in  Essex.    Ibid. 
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(A)  Plaintiffs. 

Debt  to  recover  300/.  as  for  a  total  loss  under  a 
deed-poll  or  policy  of  insurance,  sealed  with  the 
common  seal  of  the  company  (the  plaintiffs  in 
error).  The  declaration  set  out  the  policy,  which, 
after  reciting  that  the  said  M.  Kearney  had  repre- 
sented that  he  was  interested  in  or  duly  authorized, 
tL3  owner,  agent,  or  otherwise,  to  m^ke  the  insurance 
thereinafter  mentioned  with  the  saicl,  compauy,  and 
had  covenanted  to  pay  a  certain  premium,  stipulated, 
amongst  other  things,  that  it  was  agreed  by  and  on 
behalf  of  the  company  that  the  capital,  stock  and 
funds  of  the  said  company  should,  according  to  the 
provisions  of  the  deed  of  settlement  of  the  said  com- 
pany he  subject  and  liable,  to  make  good  an,d  should 
be  applied  to  pay  and  mate  goocl,  all  sudi  losses 
and  damages  as  might  happen  to  the  subject-matter 
of  the  said  policy  in  respect  of,thp|  sum  of  300/i . 
insured,  which  insurance  was  thereby  declfiied  to  be 


upon  cargo,  goods,  or  freight  (valued  at  interest),  of 
and  inthegood  shipilf a}'?/, whereof  Noonan  (the  other 
defendant  in  error)  was  master;  that  the  capital  stock 
and  funds  of  the  company  should  alone  be  liable, 
according  to  the  deed  of  settlement,  to  make  good 
all  claims  and  demands  whatsoever  under  or  by  virtue 
of  the  said  policy,  and  that  no  shareholder  of  the 
company  should  be  in  anywise  liable  to  any  claims  or 
demands,  nor  be  charged  by  reason  of  the  said  policy 
beyond  the  amount  of  his  shares  in  the  capital  stock 
of  the  company.  It  was  then  averred  that  the  defen- 
dants (the  plaintiffs  in  error)  became  insurers  for 
300/.  upon  the  freight  of  the  said  vessel;  that  divers 
goods  had  been  shipped  on  board  the  said  vessel  to 
be  carried  for  freight,  and  that  from  thence  until  the 
happening  of  the  loss  the  plaintiffs  (the  defendants  in 
error)  were  interested  in  the  freight  of  the  goods  so 
shipped: — Held,  first,  that  there  was  an  absolute 
covenant  on  the  part  of  the  company  to  pay  the  sum 
insured  when  a  loss  should  happen,  and  that  it  was 
not  necessary  to  aver  in  the  declaration  that  the 
capital  stock  and  funds  were  sufficient  according  to 
the  deed  of  settlement;  the  want  of  funds  being  a 
matter  to  be  pleaded,  on  the  part  of  the  company, 
if  a  defence  at  all.  Secondly,  that  an  action  of  debt 
was  maintainable.  Thirdly,  that  Noonan  was  suffi- 
ciently designated  in  the  deed-poll  as  a  party  inter- 
ested with  whom  the  company  contracted,  to  entitle 
him  to  join  as  a  plaintiff  in  the  action.  Tlie  Sunder- 
land Marine  J(mwdnce  Co.  v.  Kea/rney,  20  Law  J. 
Rep.  (n.s.)  Q,'.:&.'il7;  16  aB.Rep.  925.,      ,  „ 

The  plaintiff,  acting  on  behalf  of  the  member's  of 
an  orchestra,  to  which  he  himself  belonged,  signed  a 
proposal, ','  on  behalf  of  the  members  of  th^, orches- 
tra," to  continue  their  services,  provided  the.defen- 
dantwould  guarantee  certain  salary  then  due  to  them. 
Tlie  defendant  accepted  this  proposition,  but  failed 
to  pay  the  salary  due.  The  plaintiff  alon^  brought 
an  action  for  the  whole  money  due  to  himself  and 
the  rest,  and  stated  the  contract  to  be  with  himself 
an,dthe  rest.  The  jury  found,  that  he  acted  on  behalf 
of  himself  as  well  as  the  resli :; — Held,  that  the  con- 
tract was  joint,  and  ihat  he  could  not  recover.  Lucas 
V.  PmU,  20  Lavjr  J.  Rep.  (li.s.)  C.P.134;  lOCom^ 
B.  ,Rep.  739., 

,.,The  defeifdant,  as  surveyor  of  the  highways,  had 
incurred  large,  legal  expenses  in  defending  certain 
appeals  against  orders  for  stopping  up  highways, 
without  the  previous  sanction  of  the  palish.  At  a 
meeting. of  the  vestry,  wl^ere  his  accounts  were  gone 
into,  the  items  for  these  expenses  were  objected  to, 
and  ppposition.was  threatened  to  , be, made  to  his 
accounts  before  the  J,u3ti<!,e3.  The  defendant  ulti- 
mately offered  to.  pay  ,50/.  in  discharge  of  the  attor- 
ney's bill  for  costs,  if  no  opposition  were  offered  to  the 
passing  of  his  accounts  before  the.magistrates.  The 
vestry  accepted  the  offer,  and  the  plaintiff  and  other 
vestrymen  signed  a  minute  tp  the,  above  efiect. ,  Th?y. 
also. entered  and  signed  a  minute  at  the  foot  of  the 
defendant's  account,  that  the  SO^  was.ito  be  paid  to 
his  successor  in  office,  who  happeiied'to  b,e  the  plain- 
tiff. The  accounts  were,  passed  without  opposition, 
but  the.  defendant  did  not  pay  the  50/,  The  plaintiff 
consequently  sued  him  for  it, in  the, county  court:— 
Pleld,  that  tljere  was  no  ^vidpnce  of  any  contract 
with  the  plaintiflFalone  to  tjntiHe  him  to  maintain  an 
actjpn  alone  for  the  fiO/i,;  that  jf  the  SO/.'Was  tpbe 
treated  as  part  of  the  balance  of  the.  public  money  in 
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the  hands  of  the  outgoing  surveyor,  the  method  of 
leccveriDg  it  was  not  by  action,  but  by  summary 
application  under  the  sUitiile  5  &  BWiil.  4.  c.  50. 
f.  103.  Kilham  v.  Collier,  21  Law  J.  Eep.  (nIs.) 
Q.B.  So. 

A  being  in  want  of  money  applied  to  D  &  S,  who 
were  in  partnership,  for  an  advance.  They  sent  him 
an  acceptance  by  D  alone,  and  A  agreed  that  if  he 
discounted  that  acceptance  he  would  give  to  D  &  S 
his  own  acceptance.  He  discounted  D's  acceptance, 
but  failed  to  give  his  cross-acceptance.  D  was  after- 
wards sued  on  his  acceptance  by  the  holder  of  it,  and 
paid  it  out  of  the  njoney  of  D  &  S.  D  then  sued  A 
fbr  money  paid : — Held,  that  the  action  could  be 
maintained  by  D  alone  upon  the  implied  contract  to 
indemnify  him,  which  arose  when  he  paid  the  accept- 
ance upon  which  he  alone  was  liable  to  be  sued. 
Driver  v.  Burton,  21  Law  J.  Eep.  (n.s.)  Q.B.  1S7; 
17aB.Bep.  989. 

J  W  and  the  plaintiff,  being  trustees  under  the 
will  Of  W  W,  in  1847,  demised  a  house  to  the 
defendant  by  indenture  for  four  years  fending  at 
Michaelmas  1851.  J  W  died  in  January  1848.  An 
action  for  use  and  bocupatibn  having  beeii  brought 
by  the .  plaintiff  for  rent  accrued  subsequently  to 
January  1848, — Held,  that  the  plaintiff  was  entitled 
to  maintain  the  action,  and  was  not  bound  to  sue  as 
surviving  trustee.  Wheailey  v.'  Boyd,  21  Law  J, 
Rep.  (h.s.)  Exch.  39;  7  Exch;  Eep.  20. 

Two'membersof  a  joint-stock  company,  biit  which 
was  not  completely  registered,  in  their  own  names, 
entered  into  a  contract  by  their  agent,  but  which  was, 
in  fact,  for  the' benefit  of  thS'conipitoy ;— Held,  that 
they  miglit  sue  and  be  sued  upon  the  contract.  Clay 
v.'Saraheii,  21  Law  J.  Rep.  (N.s.)'Exch;202i  7  Exch. 

Rep.'707,'_  _     ""  ^  _  "  ',;"'';'"' '  '  ,■ 

Assurnpsit,  on  A  policy  of  Insitonce'  oh'  goods, 
alleging  art  flverage  lose,  fey  the  policy  a  portibn  til 
the  prerhiurij  was  to  be  returtied  if  the'- risk  ei^de'd 
in  Ehgland.  -iPourth' plea,  set-off ;  demurrer.  Sixth 
plea,  bahkrliptcy  of'  plaintiff.  ReplicalWn,  that 
before  the  bankruptcy  plaintiff  transferred' ih'e  goods 
arid  the  policy  and  his  right  to  recover  for  the  loss  to 
F;  and  that  he  sued 'rfs  trustee  for  P.  Rejdinder, 
that  before  thp  bankruptcy  the  risk  endfed  in  'Eng' 
land,  whereby  the  jHaiiitiff  became'fehtitled  under 
the 'policy  to  a  return  bfth'e  premiums.-  Denilirrfei' ^ 

Held,  first,  that  the  fourth  plfea  was' bad,  'as  the 

action  was  for  unliquidated  damages.'-  Held,  furthei*;' 
that  the  rejbi'ndet  was  io  answer  to  theteplicatiori  to 
the  sijith  pleEl,becalise,  although  the' berieficiiil  in- 
terest under  the  policy,  So  far  'As  related  to  the  return 
of  the  premiums,  passed  to  the  assignees,  and' thoUgh 
there  was  only  "bile  contract, 'yet!' that  the  b'ankrupt' 
tvaS  entitled  to  sue  on  the  policy  as  trustee  for  F  to 
recover  for'  the-loss,'k8  tiv6  separate  actidns  6n  thei 
policy  were  maintaiii£ible,or(e'fOr'the!' return  of'thfe 
pretniura'and  another  for  the  loss.  BeddingtonV'.' 
Oasmi'(ih  error),  23  Law  J;  Eepi' (tt^g.) 'Q'.B. 

31;  1  Exdi'.'Rop.  879.         '  '''•' 

''In  co^'enaiit  byth'e'  Jjlaintiff,  as  secretary  of  the' 
joint-stoek  bbiripaiiy,  'for  ealls,'tlie  declaration  stated; 
that  by 'indenture  made  by  and  'beitn'eeil  the  several 
persons  *hos^iiSriles  and  seslsHv-ei'e,  oi'  rtiight 'there- 
after be,  thereu'fitb'Bilbscribed,  and  who  had  sealed' 
aiii  delivered,  or  who  might  Seal  and  deliver  the  same, 
of 'the  first  part,  Snd  Wind"M,  p'ersOhsrtoWirtSted 
toi  be  Covenantees  fdx  the  benefit  of  the  conijany:/  of 


the  second  part,  the  parties  of  the  first  part  cove- 
nanted with  the  parties  of  the  second  part  (inter  alia) 
to  pay  the  calls.  Averment,  that  whilst  the  defen- 
dant was  a  shareholder,  and  after  the  execution  by 
the  defendant  of  the  said  indenture  as  aforesaid,  the 
directors  made  a  call.  Breach,  non-payment.  The 
declaration  contained  no  direct  averment  that  the 
defendant  executed  the  indenture.  By  the  4  &  5 
Vict.  c.  xciii,  after  reciting  that  difficulties  had  aiisen 
in  legal  proceedings  by  or  against  the  company,  since 
by  law  all  members  must  be  named  in  such  proceed- 
ings, and  that  it  was  expedient  that  the  company 
should  be  rendered  capable  of  suing  and  being  sued 
in  tho  name  of  a  nominal  party,  it  was  enacted,  that, 
in,  all  actions  by  or  on  behalf  of  the  company,  it 
should  be  suflScient  to  proceed  in  the  name  of  the 
secretary  as  the  nominal  plaintiff: — Held,  on  writ  of 
error,  first,  that  the  statute  authorized  tho  secretaiy 
to  ^ue  on  this  covenant;  and,  secondly,  that  the  words 
"after  the  execution  by  the  defendant  of  the  inden- 
ttire'as  aforesaid,"  implied  that  the  defendant  had 
subscribed,  sealed  and  delivered  the  indenture,  and 
that  they  were,  upon  general  demurrer,  equivalent  to 
such  an  averment.  Sutherland  v.  Wills,  and  Murray 
Is,  5  Exch.  Eep.  71 5. 


(B)  Deeekdakts. 

The  defendaiitshad  given  the  plaintiff  a  guarantiq, 
which,  after  stating  the  consideration,  was  in  the 
following  form: — "  We  ,  ui;idertake  and  guarantee, 
that  the  said  sum  of  400?^  and  interest  shall  be  duly 
paid  to'you  'jvlien  the  said' acceptance  arrives  fit  map 
tui-ityj  in  the  proportion  of  200/!  eaph,"  ,  'This  was 
signed  by  both  the  defendants : — Held,  that  iijeyj 
were  not  liable  jointly  for  the  whole  amount.  FeM, 
v.  Goslin,  21  taw  J.  Eep.  (n.s.)  Exch.  145;  7Exch. 
Eep.  1'85.     ,-,      ,  '  „,;,,  =  ,' 

A.plaintiff  had  perfornied  work,  by  6rderiOf  the 
defendaiits,  who  'were  members  of  a  committee  of  a, 
society  for  the  protection  of  trade,  "to  "-vvhich  society' 
the  plaintiff  was  a  subscriber: — Held,  that  he  was 
not  incapacitated  from  suing  the  defendants  by  reason 
of  a  partnership,  with .  them,  and  that  the  jury  were 
warranted  by  the  evidence  and  the  rules  of  the 
society  in  finding  the  defendants' personally  liable. 
Caldicottv.  Ch-iffithsi  QS  Law  J.  Eep.  (n.s.)  Exch. 
S4;  8  Exch.  Eep.  890. 


,,,„,         PABTIIJS  TQ, SUITS., 

(A)' Necessary  or  Pboper  Parties; 

■  -''  (o)  deneralhj. 

■  '      (b)  Administration  Suite. 

(c)  Crediteri' Suiisj 

(d)  •  Mortgage  Suits. 
(B)  Joinder  op. 

(G)  OBjkeTioKS  Xs  i'6.  '' 


(A)    NE'CESSAR^'|,(ja'|I^4QJ?,ER  P^ARTIES,,  '   , ',    [ 

{a)  iQenerally;    ' 

Purchasers  bf  timber  subsequently  restrained  from 
being  cut'iit)t  necessary  parties'to  the  bill  foi'  injunc.- 
tion.'  'Marker  v.  Marl-er,  20'  Law  J.  Rep.  (n.s.)' 
Glianc,  246';  9  Hare,l.  "'  '  ,!     ' 

The  fiutvivihg  partner'  of  a  firiri  is  ii'  necessfiry' 
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party  to  a  claim  by  a  creditor  for  payment  out  of  the 
estate  of  a  deceased  partner  of  a  partnership  debt. 
Hills  V.  Macrae,  20  Law  J.  Eep.  (n.s.)  Chano. 
533;  fl  Hare,  297. 

The  personal  representatives  of  a  defendant 
having  been  made  parties  to  a  suit  by  a  bill  of  re- 
vivor, pleaded  that  their  testatrix  assigned  her  in- 
terest pemd^'nU  lite,  and  that  they  never  took  any 
interest  in  the  subjectrmatter  of  the  suit.  The  plea 
was  allowed.  Nutting  v.  Hebdin,  20  Law  J.  Eep. 
(n.S.)  Chanc.  555;  14  Beav.  11. 

The  trustees  of  a  dissenting  chapel,  being  required 
by  the  men  subscribers  to  the  congregation,  cora- 
mimicants  therein,  under  a  power  contained  in  their 
trust  deed,  mortgaged  it  to  secure  600i.  A  power  of 
sale  was  inserted  in  the  mortgage-deed;  the  mort- 
gagee transferred  his  security  to  T  M  H,  upon  whose 
decease  the  land  was  sold  to  J  S  for  600/,,  and  he 
immediately  afterwards  sold  it  to  a  railway  company 
for  1,160?.  Upon  a  bill  filed  by  the  trustees  for  an 
account,  and  to  obtain  a  declaration  that  J  S  was 
assignee  of  the  mortgage  only,  and  also  to  have  the 
balance  of  the  purchase-money  secured  for  the 
trustees  as  part  of  the  trust  estate, — Held,  that  it 
v.'as  not  sufficient  to  make  some  of  the  men  sub- 
scribers to  the  congregation  parties  only,  but  that 
they  were  all  necessary  parties  to  the  suit.  Mirm  v. 
Stant,  20  Law  J.  Eep.  (K.s.)  Chanc.  6U;  15 
Beav.  49. 

The  personal  representative  of  the  vendor  of  real 
estate  is  a  necessary  party  to  a  suit  by  the  heir  of 
the  vendor  against  the  purchaser,  alleging  that  the 
purchase-money  was  not  paid,  and  seeking  to  set 
aside  the  conveyance.  And  where  such  personal 
representative  is  made  a  defendant  by  supplemental 
suit,  the  purchaser  is  a  necessary  party  to  such  suit. 
Wilkinson  V.  Fowlces,  22  Law  J.  Eep.  (k.s.)  Chanc. 
137;  9  Hare,  193,592. 

The  rule  that  a  plaintiff  who  seeks  equity  must  do 
equity,  only  extends  to  matters  affecting  the  relief 
which  the  plaintiff  seeks.     Ibid. 

One  of  several  shareholders  in  a  joint-stock  com- 
pany cannot  file  a  bill  against  the  directors  and  the 
company  to  withdraw  himself  from  the  co-partner- 
ship, on  the  ground  of  fraud  and  misrepresentation 
in  the  formation  of  the  company,  without  making 
tlie  other  shareholders  parties  to  the  record.  Mac- 
hride  v.  Lindsay,  22  Law  J.  Eep.  (n.s.)  Chanc.  165; 
9  Hare,  574. 

Bill  to  set  aside  a  settlement  as  having  been  ob- 
tained from  the  plaintiff  fraudulently  and  by  means 
of  misrepresentation  and  undue  influence  acquired 
over  her  by  the  trustees.  One  of  the  trustees  was 
entitled  to  one-twelfth  of  the  trust  fund,  subject  to 
the  life  interest  of  the  plaintiff.  The  trustees  were 
the  only  defendants  to  the  bill : — Held,  on  an  ob- 
jection for  want  of  parties — first,  that,  notwith- 
standing Stat.  15  &  16  Vict.  c.  86.  s,  42,  rule  9  and 
p.  51,  the  question  at  issue  in  the  cause  could  not 
be  tried  in  the  presence  of  the  trustees  only,  without 
any  of  the  absent  persons  beneficially  interested 
under  the  settlement.  Secondiy,  that  it  was  not 
necessary  that  all  such  persons  should  be  made 
p>irties,  although  some  of  them  not  being  next-of-kin 
of  the  settlor,  must  be  so,  and  cause  ordered  to 
stand  over,  that  one  of  the  infants  not  being  next- 
of-kin  might  appear  by  counsel  at  the  hearing. 
Head  V.  Prest,  1  Kay  &  J.  1S3. 


Where  one  of  two  executors  was  indebted  to  the 
testator  at  the  time  of  the  testator's,  decease,  and 
was  sued  by  his  co-executor  for  the  recovery  of  the 
debt  and  the  realization  of  a  security  which  had 

been  given  for  it : Held,  that  the  eestuis  gue  trust 

under  the  will  were  not  necessary  parties  to  the  suit. 
Pedlce  v.  Ledger,  4  De  Gex  &  Sm.  137. 

A  joint-stock  banking  company,  subsisting  under 
the  7  Geo.  4.  c.  46,  having  become  insolvent  and 
ceased  to  carry  on  business,  the  public  officer  insti- 
tuted a  suit  charging  certain  of  the  directors  as  de- 
fendants with  losses  during  the  time  when  the  business 
was  carried  on  by  means  of  unauthorized  speculations 
in  shipping  and  collieries,  and  of  a  fraudulent  trans- 
action by  a  deed  of  arrangement  with  a  debtor  to 
the  company,  who  was  also  made  a  defendant,  and 
praying  relief  in  respect  of  all  these  matters,  and 
particularly  to  have  the  deed  set  aside.  On  the 
demurrer  of  one  of  the  directors, — Held,  that  the 
suit  was  properly  instituted  by  the  public  officer, 
although  the  company  had  ceased  to  carry  on  busi- 
ness; that  it  was  not  necessary  to  make  the  directors 
and  trustees  who  were  not  charged  with  the  improper 
transactions  and  firauds  parties;  but  it  appearing  that 
the  manager  was  mixed  up  in  the  transactions,  that 
it  was  necessary  to  make  him  a  party.  Sairison  v. 
Brovm,  5  De  Gex  &  Sm.  728. 

Held,  also,  that  although  there  were  several  dis- 
tinct transactions,  as  to  which  the  liabilities  might  be 
several,  yet  that  it  would  lead  to  a  mischievous  mul- 
tiplicity of  suits  if  the  demands  were  divided,  and 
a  demurrer  for  multifariousness  was  disallowed.  Ibid. 
On  a  bill  for  the  execution  of  the  trusts  of  a  will, 
directing  the  sale  and  distribution  of  the  proceeds  of 
real  estate,  framed  according  to  the  old  practice,  and 
bringing  all  the  residuary  devisees  and  legatees  before 
the  Court : — Held,  that  the  trustees  of  a  settlement 
of  the  share  of  one  of  the  residuary  legatees,  made 
on  her  marriage,  ought  to  be  parties;  but  that  the 
children  of  the  marriage  would  be  sufficiently  repre- 
sented by  such  trustees.  Denserii  v.  El/worthy,  9 
Hare,  App.  xlii. 

Where  a  plaintiff  at  his  option  may  either  file  his 
bill  against  A  and  B,  or  against  A  alone,  and  he  takes 
the  former  course,  and  B  afterwards  dies,  he  cannot 
at  the  hearing  by  waiving  relief  against  B's  estate 
proceed  against  A  alone  in  the  absence  of  B's  repre- 
sentatives. T/ie  London  GasUglit  Co.  v.  Spottisiooode, 
14  Beav.  264. 

Where  one  of  several  trustees  dies  pending  a  suit 
which  does  not  seek  to  charge  them  personally  in 
that  character,  his  representatives  are  not  necessary 
parties,  for  the  trusteeship  survives.     Ibid. 

A  cause  was  ordered  to  stand  over  to  make  the 
assignees  of  a  bankrupt  defendant  parties.  They 
were  made  parties  by  amendment.  An  objection 
raised  by  the  co-defendants,  that  they  ought  to  have 
been  made  parties  by  supplemental  bill, was  overruled. 
Ibid. 

Bequest  in  trust  to  invest  and  pay  the  interest  of  a 
moiety  to  A,  and  afterwards  to  her  children,  and  the 
other  moiety  to  B,  and  afterwards  to  her  children. 
The  interest  on  a  moiety  of  1,000Z.  invested  on  mort- 
gage was  paid  to  A  for  thirty  years.  On  her  death 
the  mortgage  was  got  in: — Held,  that  A's  children 
could  maintain  a  suit  for  their  moiety  without  making 
B  and  her  children  parties.  Mores  v.  Stringer,  15 
Beav.  206. 
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,  A  testator  gave  the  interest  of  his  residue  to  W 
and  his  wife,  with  remainder  to  the  testator's  grand- 
children, W  died  twenty-nine  years  after  the  tes- 
tator, and  his  wife  applied  for  the  income.  The 
Court,  being  unable  to  decide  on  her  right,  in  conse- 
quence of  the  absence  of  some  parties,  allowed  her 
in  the  meanwhile  to  receive  a  portion  of  the  income, 
on  her  undertaking  to  refund  if  necessary.  Moffat 
V.  Burnie,  16  Beav.  298. 

Where  all  persons  beneficially  interested  areparties 
to  a  special  case,  the  trustees  ought  to  be  omitted. 
Dairby  v.  Darby,  18  Beav.  412. 

(6)  Administration  Suits. 

Bill  by  four  of  the  next-of-kin  of  an  intestate,  for 
the  administration  of  his  estate,  on  behalf  of  'them- 
selves and  all  others  the  next-of-kin.  The  bill 
alleged  that  the  next-of-kin  were  very  numerous,  but 
no  evidence  of  that  fact  was  adduced.  Upon  an 
affidavit,  under  the  13  &  14  Vict.  c.  35,  that  the 
next-of-kin  were  upwards  of  twenty  in  number,  the 
Court  made  the  usual  administration  decree.  Smith 
V.  Leathart,  20  Law  J.  Rep.  (n.s.)  Chanc.  202. 

One  of  three  executors  and  trustees  filed  a  claim 
to  have  the  testator's  real  and  personal  estate  admi- 
nistered, making  his  co-executors  alone  (notincluding 
any  person  beneficially  interested)  parties: — Held, 
that  the  suit  was  defective.  Leslie  v.  Smith,  5  De 
Gex&Sm.78.  , 

The  testator  after  .giving  the  income  of  his  resi- 
duary real  and  personal  estate  to  A  for  life,  and  after 
her  decease  to  B  for  life,  directed  his  trustees  then  to 
sell  his  estates  and  divide  the  proceeds  amongst  "  the 
following  persons  or  their  heirs  for  ever, — the  grand- 
children of  C,  the  grandchildren  of  D,  and  the  grand- 
children of  E:"^^Held,  that  the  word  "  heirs"  was 
to  be  construed  heirs  according  to  the  nature  of  the 
property,  and  it  being  in  this  case  given  as  mojiey, 
"  heirs"  was  construed  "  next-of-kin";  thatthegrand- 
children  of  C,  D  and  E  living  at  the  death  of  the 
testator,  and  afterwards  bom  during  the  lives  of  the 
tenants  for  life,  and  the  next-of-kin  of  any  of  them 
who  predeceased  the  surviving  tenant  for  life,  were 
entitled,  to  the,  residuary  estate,  the  next-of-kin  of 
efich  deceased  grandchild  taking  the  deceased  grand- 
child's share ;  that  the  words  "  for  ever  "  did  not  alter 
the  character  of  the  persons  who  were,  to  take,  the 
only  import  of  such  words  being  that  the  persons  who 
were  to  take  took  absolutely.  Doody  v.  Higgi/ns,  9 
Hare,  App.  xxxii.  . 

That  the  Court  being  satisfied  that  neither  the 
heirs-at-law  nor  the  personal  representatives  of  the 
deceased  grandchildren  had  any  reasonable  ground  of 
claim,  it  was  not  necessary  to  ,make  them  parties  to 
the  suit,     Ibid. 

That  the  other  grandchildren  and  the  next-of-kin 
of  the  deceased  grandchildren  pf  the  testator  must  be 
brought  before  the  Court  on  the  further  prosecution 
of  the  suit,  by  being  served  with  notice  of  the  decree, 
under  the  8th  rule  of  the  42nd  section  of  the  Act, 
15  &  leYict.  c,,86.   ,Ibid. 

Where  an  estate,  is  to  he  sold  under  the  decree  of 
the, Court  the  general  rule  (with  a  possible  exception 
in  some  cases  of  extreme  difficulty), isjithfit  all  the 
parties  interesteid  in;,thei  procpeds  must,  to ,sec,u,i;e  a 
proper  and  advantageous  sale  and  .protect  th?  t\\\e 
of  purchasers  from  being  open  to  inquiry  or  inipeach- 
ment,  be  parties  to  the  suit,  or  be  served  with  notice; 


of  the  decree  under  the  8th  rule  of  the  42nd  section 
of  the  act,  15  &  16  Vict.  c.  86.     Ibid. 

The  Slst  section  of  the  act,  15  &  16  Vict.  c.  86, 
which  empowers  the  Court  to  adjudicate  on  questions 
between  some  only  of  the  parties,  does  not  render 
the  decision  binding  on  the  absent  parties,  as  the 
42nd  section  of  the  same  statute  does,  when  notice  of 
the  decree  has  been  served  under  the  8th  rule.  Ibid. 

The  expense  of  ascertaining  the  kinship  of  the 
next-of-kin  of  the  deceased  grandchildren  ought  to 
fall  upon  the  general  estate  of  the  testator,  as  such 
next-of-kin  are,  equally  with  the  surviving  grand- 
children, his  legatees;  and,  therefore,  as  the  number 
of  grandchildren  must  be  ascertained  before  the  fund 
could  be  divided,  it  would  be  unj  ust  to  the  next-of-kin 
of  the  deceased  grandchildren  that  the  inquiry  should 
stop  without  ascertaining  their  kinship,  thereby 
throwing  the  expense  of  such  proof  upon  their  shares 
of  the  fund.     Ibid. 

A  distinction  between  suits  by  creditors  and  suits 
by  legatees  is,  that  in  suits  by  creditors,  where  one 
sues  on  behalf  of  others,  the  law  gives  a  power  to  the 
trustees  to  deal  with  the  estate,  which  it  dqes  not  give 
in  the  case  of  legatees.     Ibid. 

Form  of  order  for  administration,  dispensing  with 
the  representatives  of  deceased  executors  and  trustees 
as  parties  to  the  suit,  when  incapacitated  persons  are 
interested  in  the  estate.  Whittington  v.  Qoodimg, 
10  Hare,  App.  xxix.  , 

Cases  in  which  the  residuary  estate  of  one  testa,tor 
having  devolved  upon  another,  it  is  proper  to  join  the 
executors  of  the  first  testator  in  a  suit  to  administer 
the  estate  of  the, second,  and  to  take  the  accpunt  of 
both  in  one  suit.     Young  v.  Hodges,  10  Hare,'  158. 

In  a  'suit  for  administration  against  the  adminis- 
trator with  the  will  annexed,  and  the  widow,  to  whom 
the  assets  had  been  assigned,  such  administrator  was 
alleged  and  proved  to  be  out  of  the  jurisdiction:— 
Held,  that  the  suit  could  not  proceed  in  the  absence 
of  a  legal  personal  representative.  Donald  v.  Bather, 
16  Beav.  26. 

Some  of  the  residuary  legatees  under  a  ^vill  may 
file  a  claim  against  the  execiitors,  without  making  the 
other  residuary  legatees  parties ;  but  the  others  ought 
to  be  summoned  before  the  Master.  Watson  v. 
Yotmg,  1  Sim.  N.S.  114.  ' 

(c)  Creditors'  Suits.         '        ' 

By  a  deed  between  A  of  the  first  part,  B  and  C, 
stated  to  be,  creditors  of  A, ,  of  the  second  part,  and 
the  creditors  of  A  who  should  execute, the  deed,  of 
the  third  part,  A  assigned  his  property  to  B  and  C, 
on  ,trust  to  pay  H  a  giim  of  money  in,  respect  of  a 
lien  on  some  of  the  property,  and  to  divide  the  resi- 
due among  the  creditors.  B  never  executed  the  deed, 
and  his  executors  filed  a  bill  to  set  it  aside.  The 
bill  alleged  that  Ij  had  died,  directly  after  the  date  of 
the, deed,  thatC  was  a  bankrjupt,  that  H  had  not  any 
lien,  and  h^d  acted  improperly  in  the  matter,  and 
that  it  was  the  interest  cifthe  creditors  who  had  exe- 
cuted the  deed  that  it  should  be  set  aside.  The  only 
■defendants  were  0,  his  assignees,  and  H : — Held,  that 
one  or  mpfe  of  the  creditors  who  had  executed  the 
•deed  were  necessary  parties  to  the  suit..  Gore,  v. 
JSairis,  20,  Law  J.  Eep.  (n.s.)  Chanc.  74. 

The  ividpw  of  a  deceased  debtor,  without  taking 
<)ut|  letters  of  a4miDistration,  got  in  all  the  assets  of 
her  husband  and  compounded  with  his  creditors. 
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Upon  a  claim  by  a  creditor  to  obtain  payment  of  a 

debt  due  to  him  in  full, Held,  that  a  legal  personal 

representative  of  the  intestate  ought  to  be  made  a 
party,  and  leave  was  given  to  amend.  Creasor  v. 
Robmson,  21  Law  J.  Eep.  (tr.s.)  Chanc.  61;  14  Beav. 
589. 

A  testator  dying  in  the  Mauritius  appointed  exe- 
cutors in  that  country,  and  left  the  residue  of  his 
property  to  his'mother  in;England.  The  executors 
in  the  Mauritius  transmitted  the  residue  to  England, 
but  the  mother  of  the  testator  having  died,  the  am  cunt 
was  paid  to  her  executors,  who  paid  all  her  debts 
exceeding  the  amount  to  which  she  became  entitled 
from  the  testator's  estate.  The  plaintiff  was  a  cre- 
ditor of  the  testator,  and  filed  a  claim  to  obtain  pay- 
ment of  his  debt,  or  to  have  the  testator's  estate 
administered: — Held,  that  the  Mauritius  executors 
were  improperly  made  parties  to  this  claim,  and  that 
the  plaintiff  could  not  have  relief  against  the  executors 
of  the  testator's  mother  without  having  a  legal  per- 
sona] representative  of  the  testator  constituted  in  this 
country,  a  party  to  the  suit.  Silver  v.  Stein,  21 
Law  J.  Eep.  (n.s.)  Chanc.  312. 

(d)  Mortgage  Suits. 

In  a  suit  for  foreclosure  commenced  under  the  old 
practice,  the  trustees  of  the  equity  of  redemption  if 
in  settlement  do  not  sufficiently  represent  the  cestuis 
que  trust  under  the  Chancery  Procedure  Amend- 
ment Act  (15  &  16  Vict.  u.  8S.  s.  42,  r.  9).  The 
cestuis  que  trust  will  still  be  necessary  parties  to  the 
suit.  Goldsmith  v.  Stonehewer,  22  Law  J.  Rep.  (s.s.) 
Chanc.  109;  9  Hare,  App.  xxxviii. 

In  a  foreclosure  suit,  the  devisees  and  executors 
of  the  mortgagor  represent  the  cestuis  que  trust  of 
the  equity  of  redemption  under  the  Chancery  Pro- 
cedure Amendment  Act  (15  &  16  Vict.  c.  86.  s.  42. 
1.  9),  and  the  cestuis  que  trust  are  not  necessary 
parties  to  the  suit.  Eannam  v.  Riley,  22  Law  J. 
Ilep.(if.s.)  Chanc.  110;  9  Hare,  App.  xl. 

In  aforeclosure  suit  all  thepartieawhohadcontroul 
over  as  well  the  mortgaged  property  as  the  personal 
estate  of  the  mortgagor  were  on  the  record :  and  the 
Court  held,  under  the  42nd  section,  rule  9,  of  the 
15  &  16  Vict.  c.  86,  that  the  cestuisque  trust  of  the ' 
mortgaged  estate  were  not  necessary  to  be  rnade 
parties.  Sale  v.  Kitson,  22  Law  J.  Eep.  (n.s.) 
Chanc.  344  ;  3  De  Gex,  M.  &  G.  119. 

On  the  hearing  of  a  foreclosure  claim,  it  appeared 
that  the  equity  of  redemption  was  vested  in  trustees 
on  certain  trusts,  and  that  the  persons  interested 
under  the  trust  were  not  made  parties.  The  Court 
ordered  that  the  persons  so  interested  should  be 
made  parties,  or  that  evidence  should  be  given  that 
they  knew  of  the  proceedings,  and  did  not  object. 
Tudor  V.Morris,  22  Law  J.  Rep.  (n.s.)  Chanc.  lOol; 
1  Sm.  &  G.  503. 

As  a  general  rule,  all  persons  beneficially  interested 
in  an  equity  of  redemption  ought  to  be  made  parties 
to  a  foreclosure  suit.  The  object  of  rule  9.  s.  42.  of 
the  Chancery  Amendment  Act  is  merely  to  give 
authority  to  the  Court  in  certain  cases  to  treat  a 
trustee  as  representing  the  property,  and  to  dispense 
with  the  making  the  cestuis  que  trust  parties.  Crop- 
per y.  MeUersh,  24  Law  J.  Rep.  (n.s.)  Chanc.  430. 

In  a  suit  for  foreclosure  against  the  infant  heir-at- 
law  of  the  mortgagor,  the  Court  refused  to  act  on  the 
15  &  1 6  Vict.  c.  86.  ».  42.  r.  9,  dispensing  with  the 


parties  beneficially  interested  in  the  equity  of  re- 
demption of  the  mortgaged  premises,  where  the 
devisees  in  trust  under  the  will  of  the  mortgagor  had 
disclaimed,  and  there  were  not  before  the  Court  any 
adult  parties  who  could  be  in  possession  of  funds  to 
redeem  the  estate.  Young  v.  Ward,  10  Hare,  App. 
Iviii. 

Upon  a  claim  by  a  mortgagee  against  mortgagors, 
and  against  the  trustees  under  an  assignment  of 
the  equity  of  redemption  for  the  benefit  of  the 
mortgagors'  creditors,  whose  names  appeared  in  a 

schedule  to  the  deed  which  they  executed  : Held, 

that  although  the  deed  gave  the  trustees  a  power  of 
sale,  with  a  clause  making  their  receipts  good  dis- 
charges, the  scheduled  creditors  were  necessary  par- 
ties to  the  suit.  Thomas  v.  Dunnixig,  5  De  Gex  &  S. 
618. 

In  a  foreclosure  suit  a  trustee,  in  whom  was  vested 
the  legal  estate  in  the  mortgaged  property,  and  who 
had  agreed  toconvey  it  to  the  plaintiff  when  required, 
is  a  necessary  party.  Hichens  v.  Kelly,  2  Sm.  &  G. 
204. 

Since  the  15  &  16  Vict.  o.  86,  the  tnistees  of  a 
mortgage  represent  the  cestuis  que  trust  sufficiently 
to  protect  the  mortgagor;  but  where  the  trustees,  or 
the  representatives  of  the  trustees,  alone  are  parties, 
the  Court  requires  the  cestuis  que  trust  to  be  also  re- 
presented, in  order  to  secure  the  due  application  of 
the  trust  property.  Stansfield  v.  Bdbsmi-,  1 6  Beav. 
189. 

A,  being-  tenant  for  life  of  an  estate,  and  the 
owner  of  achargeof  20,000i.  thereon,  mortgaged  the 
20,000^.  to  B  for  14,000;.  He  afterwards  mort- 
gaged  it  and  other  property  to  G  for  24,0()02.  A 
died,  and  the  Succeeding  tenant  for  life  prayed  a  re- 
demption against  C,  on  payment  of  such  a  sum  as 
was  due  on  account  of  the  6,000^.  (thus  splitting  the 

charge  of  20,OOOZ.  into  two  portions) : Held,  that 

both  B  and  the  executors  of  A  were  necessary  par-" 
ties  to  such  a  suit.  Lord  Kensington,  \ ,  Bov/verie, 
16  Beav.  194. 

Pending  a  suit  by  a  mortgagor  for  redemption 
the  plaintiff  became  an  insolvent,  and  he  also  aliened 
the  property.  Neither  his  assignees  nor  his  alienee 
were  made  parties,  and  in  their  absence  an  order  was 
made  foreclosing  the  plaintiff: — Held,  that  the 
assignees  in  insolvency  were  not  boundi  by  it,  the 
assignment  to  them  by  the  insolvent  being  in  invitum, 
but  that  it  was  binding  on  the  alienee  pendente  lite, 
and  those  claiming  under  him.  Held,  Silso,  that 
the  latter  could  not  avail  themselves  of  the  objection 
of  the  absence  in  the  suit  of  the  former.  Weod/v. 
Surr,  19  Beav.  561. 

'  (B)  Joinder  of. 

One  of  several  cesiais  que  trust,  who  is  also  the 
personal  representative  of  a  deceased  defaulting  trus- 
tee, cannot  ba  joined  as  co-plaintiff  with  thfe  other 
cestuis  que  trust  in  a  bill  to  charge  the  estates  of  the 
other  deceased  co-trustees  with  the  loss  of  the  trust 
funds.  Such  a  bill  will  be  dismissed  for  misjoinder, 
with  costs  as  to  the  defendants  who  raised  the  objec- 
tion by  answer,  and  without  costs  as  to  all  the  other 
defendants.  Griffith  v.  Van  Jleyihuysen,  20  Law  J. 
Rep.  (h.s.)  Chanc.  837;   9  Hare,  85. 

In  a  suit  so  framed,  the  defect  was  first  disclosed 
by  amendment  to  the  original  bill,  and  the  newly- 
appointed  trustees,  against  whom  no  relief  was  pray- 
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ed,  did  not  insist  upon  the  objection,  either  by  their 
answer  or  at  the  hearing,  and  were  desirous  that  the 
suit  should  proceed : — The  bill  was,  notwithstanding, 
dismissed  as  against  them,  without  costs.     Ibid. 

The  joining  in  a  claim  parties  whose  interest  is 
contingent,  to  ask  for  the  preservation  of  a  fund  is 
not  multifarious,  Or  a  misjoinder  of  parties.  Dames 
V.  Dames,  21  Law  J.  Eep.  (n.s.)  Chanc.  543. 

A  testatrix  gave  certain-  property  to  her  two 
daughters,  and  made  one  of  them  her  executrix. 
The  two  daughters  mortgaged  a  portion  of  the  real 
estate  by  deposit  of  title  deeds,  and  the  money  bor- 
rowed was  partly  for  the  purpose  of  paying  the 
debts  of  the  testatrix  and  partly  for  the  private  pur- 
poses of  the  two  daughters.  The  daughter  who  was 
executrix  died,  and  appointed  as  her  executrix  the 
plaintiff,  who  thereby  became  the  representative  of 
both  mother  and  daughter.  A  bill  was  filed,  by  a 
creditor,  to  have  both  estates  administered,  and  a 
decree  was  made  for  the  sale  of  the  mortgaged  estate. 
The  plaintiff  now  filed  a  bill  against  the  equitable 
mortgagees  to  have  the  title  deeds  of  the  estate  deli- 
vered up  : — Held,  that  under  the  new  law  providing 
that  no  suit  shall  be  dismissed  on  account  of  mis- 
joinder, the  plaintiif,  in  her  character  of  representa- 
tive of  the  daughter  and  of  the  mother,  was  entitled 
to  file  this  bill.  Carter  v.  Sanders,  23  Law  J.  Rep. 
(n.s.)  Chanc.  679;  2  Drew.  2i8.     . 

Held,  also,  that  the  plaintiff,  though,  personal  re- 
presentative only,  might  obtain  relief  as  to  the  real 
estate;  and  thi)t  as  the  deeds,  were  only  deposited 
with  a  creditor  for  advances,  relief  could  be  granted 
against  tlie. equitable  mortgagees;     Ibid.  ■■' 

A  bill  by.  a  married  woman  suing  by  her  next 
friend  i:o  set  aside  a  compromise  of  her  right  to  cer- 
tain real  estates,  as  having  been  fraudulently  -obtain- 
ed, against  the  parties  to  the  fraud  and  her  husband, 
alleging  I  that- the,  latter  had  refused  to  join  as  co- 
plaintiff ;  4;hi3  refusal  was  not  proved  in  the  cause, 
and  the  husband  appeared  in  support  of  the  bill. 
An  objection  to  the  frame  of  the  suit,  that  the  hus- 
band -ought  to  have  joined  as  co-plaintiff,  held 
invalid..   Smith  Vv  Pineomte,  3  Mac,  &  6.  653. 

A  bill  was  filed  by-husband,  and  wife,  partly  in 
respect  of  the  wife's  separate  estate;  but, she  sued  by 
her  next  friend.  An  objection  for  misjoinder  was 
meimled.  Meddmecrofty.  Campbell,  13  Beav.  184. 

A  defendant  objected  to  a  suit  for  want  of  parties 
alleged  to  be  interested!  under  an  instrument  not 
proved.  The  objection  was  overruled,  and  a  decree 
made  reserving  their  rights. ,  Ibid. 

A  defendanty  A  B,  objected  tliatC  D  was  a  neces- 
sary party.  A  B's  titlein  the  suit  being  disallowed, 
the  objection  was  also  overruled.     Ibid. 

(C)  Objbctioss  AS  TO..,,  ,    , 

The  defendants  raised  an  objection  for  want  of 
parties  to  the  plaintiff's  bill.  -The  plaintiff  amended 
the  bill,  and  added  these  parties,  but  omitted  to  serve 
them,  allegi-ng;  that  they  resided -in  Scotland,  out  df 
the. jurisdiction: — Held,  .that  the  plaintiff  having' 
acceded  to  the  objection,"  and-" having  added  the 
parties  by  amendment;  wasbound  to  serve  them; 
and  that  their  residing-  in  .Scotland  was  not  a  valid 
reason  for  their  not  being  served.  .  Moodie  y..Ba/iv^'' 
nister^'ii  Law  J.  Eep.  (si.s.)  Chane.  1062 ;-)l  Drew. 
514..-  ■■■'.  ,  >:■;    ..  .-     ;  -'.    -  '     -.i;'.-,     -,,   •  '.      --■       ■ 

Held,  al30,'\hat  the'  objection  having' been  taken 


by  the  answer  and  allowed,  the  defendants  were 
entitled  to  the  costs  of  tlie  day.    Ibid. 


PARTITION. 

Form  of  a  decree  for  partition,  since  the  13&14 
Vict.  c.  60,  where  infants  are  parties  to  the  suit  for 
the  partition.  Bowra  v.  Wright,  20  Law  J.  Rep. 
(n.s.)  Ghanc.  216;  4  De  Gex  &  S.  265. 

The  partition  of  a  manor  and  its  franchises  will  be 
decreed  in  equity.  Ha/niury  v.  Sussey,  20  Law  J. 
Rep.  (n.s.)  Chanc.  557;  14  Beav.  152. 

Tenants  in  common,  plaintiffs  in  a  suit  for  redemp- 
tion, are  not  entitled  to  a  decree  for  partition  in  the 
same  suit  against  the  will  of  the  mortgagee.  Wat- 
Mns  V.  WiUiams,  21  Law  J.  Rep.  (n.s.)  Chanc. 
601;  3  Mac.  &  G.  622. 

In  a  suit  for  partition  of  an  estate  between  two 
sisters,  the  Commissioners  appointed  under  the  de- 
cree divided  the  property  into  moieties,  but  were 
unable  to  agree  as  to  which  moiety  should  go  to  each 
sister.  The  Court  pointed  out  what  circumstances 
ought  to  be  taken  into  consideration,  and  directed 
the  Commissioners  to  make  a  separate  return.  Upon 
their  continuing  to  disagree,  a  new  commission  was 
directed,  and  a  third  Commissioner  appointed,  in 
order  to  avoid  the  necessity  of  making  a  partition  by 
drawing  lots.  Camming  v.  Calming,  23  Law  J.  Rep. 
(n.s,)  Chanc.  879;  2  Drew.  434. 

A  suit  foj  partition.  The  plaintiffs  were  entitled 
to  a  moiety,  of  an  estate,  and  the  other  moiety 
belonged  to  A  for  life,  with  rejnainder  to  B,  an 
infant,  in  fee.  A  scheme  of  partition  was  prepared 
under  the  direction,  of  the  plaintiffs  and  A.  The 
Court,  at  the  hearing,  made  a  decree  for  partition 
according  to  the  scheme  without  a  commission^, 
Stanley  v.  Wrigley,  24  Law  J.  Rep.  (n.s.)  Chano. 
176;  3Sm.  &6,,18. 

Upon  the  partition  of  certain  lands  the  mines  of 
lead  and  coal,,  and  oth^  mines  and  minerals,  were 
ejtcepted,:— 7-Held,,  that,  tliej  .term,  "minerals"  in- 
cluded only  such  substances  as  were  dug  out  of  the 
earth  by  means  of  a  mime,  that  is,  by  means  of  a  '■ 
pitior  tunnel  having  a  roof  overhead,  and  did  not 
include  limestone  rock,  which  in  the  present  instance 
was  worked  by  means  of  an  open  quarry  having  no- . 
roof.  Darnell  v.  }lopei;i  24  Law  J.  Rep.  (n.s.) 
Chanc.  779;  3  Drew.  294. 

iThe  plaintiff  in  a.  partition  suit  was  entitled  toi 
8i3c-sevenths  of  „the  estates, and  bad  the  title-deeds  ! - 
-^Held,  that  the  propei;  form  of-  decree  as  to  the- 
documents  of  title  was  for  the  delivery  to  the  defen- 
dant of  suchof  them  as  related  exclusively  to  the 
land  which  should  be  allotted  to  him,  and  for:  thei 
retainer  by  the,  plaintiff  of  the  rest,  he  undertaking 
to  abide  by  any  order  which  the  Court  might  maUfe 
as  to  the  same,  with  liberty  for  either  party  to  .apply. 
Jows  V,  SoMnson,  S  De  Gex,  M.  &  6.  910.  ,  .  -  - 
*Sewible — that  a  devise  on.frust  to  sell  anddispose 
of  property;  consisting  partly,  of  an  undivided  share, 
does  not  authorize  the  trustees  to  concur  in  a  parti- 
tion-; but  wheretrusteeswhohadsucha  trust  concurred 
in^.a  partition  which  was  shewn  to  f  be  beneficial  to 
the  oestms  que  trust,  who  weie  infants,  the  Court  on 
a  claim.: to  which  the  infant  cestmisquetrnst  were 
parties!  made  a  decree  that  the  lands  shonWbe 
taken  to  be  dividedrafccordingto  the  partition  already 
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made.    Brassy  v.  Chalmers,  i  T>e  Gex,  M.  &  G. 

528. 

One  of  two  tenants  in  common  of  an  estate  agreed 
to  grant  a  lease  of  the  mines  under  it : — Held,  that 
the  lessee  was  entitled  to  a  decree  for  specific  per- 
formance and  for  a  partition  of  the  estate.  Heatan 
V.  Dewrden,  16  Bea?.  147. 

A  partition  will  not  be  set  aside  on  light  grounds, 
or  for  light  matters,  or  for  mere  inequality  of  value 
of  the  allotments,  if,  in  making  it,  the  Commissioners 
have  honestly  exercised  their  own  judgment.  Peers 
V.  Needham,,  19  Beav.  316. 

It  is  not  necessary  that  in  making  a  partition  an 
aliquot  share  of  each  species,  or  of  each  house  (if  it 
be  house  property),  should  be  allotted  to  each  of  the 
tenants  in  common.     Ibid. 

But  where,  under  a  decree  for  partition 
amongst  three  tenants  in  common,  which  did  not 
empower  the  Commissioners  to  order  owelty  of  par- 
tition, the  Commissioners,  upon  some  previous  un- 
derstanding that  two  of  the  tenants  in  common  were 
willing  to  take  one  of  the  two  houses  comprising  the 
property  without  severance,  allotted  that  house  to 
them  and  the  other  to  the  third  tenant  in  common, 
the  return  was  suppressed.    Ibid. 
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(A)  PabtnEsship. 

(a)  Constitution  'wnd_  Effect  of. 

(1)  III  geiieraZ. 

[See  Caldicott  v.  QriffiAs,  title  Parties  io 
Actions.] 

A  deed  of  assignment  in  the  usual  form  to  trustees, 
for  the  benefit  of  creditors,  which  empowers  the 
trustees  to  employ  the  debtor  or  other  person  in 
winding  up  his  aifairs  and  in  collecting  and  getting 
in  his  estate,  and  in  caiTying  on  his  trade.  If  thought 
expedient,  is  a  valid  deed,  and  does  not  constitute 
a  partnership  between  the  creditors.  Coate  v.  Wil- 
liams, 21  Law  J.  Rep.  (n.s.)  Exch.  116;  7  Exch. 
Rep.  205. 

A,  being  entitled  to  certain  letters  patent,  for  a 
money  consideration  granted  ati  exclusive  licence  to 
B  &  Co.  for  the  whole  of  the  term;  and  by  deed 


covenanted  mth  B  &  Co.  to  serve  them  as  manager 
of  the  business  for  the  same  period,  with  power  to 
B  &  Co.,  in  case  of  the  bankruptcy  or  insolvency  of 
A,  or  breach  of  the  covenants  on  his  part,  to  deter- 
mine the  engagement  by  notice  in  writing.  B  &  Co. 
covenanted  with  A,  that  each  of  the  partners  would 
diligently  employ  himself  in  the  business,  and  that 
A  should  have  the  management  thereof  under  their 
directions;  that,  if  A  should  have  duly  observed  the 
covenants,  B  &  Co.  would  pay  him  a  gross  sum  of 
money  at  the  expiration  of  the  licence;  and  further, 
by  way  of  salary,  such  a  sum  of  money,  every 
quarter-day,  as  should  be  equal  to  iOl.  per  cent,  of 
the  net  proceeds  of  the  business,  and  in  ease  of  A's 
death  before,  would  pay  his  executors  during  the 
remainder  of  the  term  30?.  per  cent,  upon  the  net 
profits;  and  it  was  provided  that,  in  case  B  &  Co. 
discontinued  the  business,  A  should  have  the  option 
of  purchasing  their  interest  in  the  licence  and  the 
stock,  &c. ;  but  that  nothing  therein  contained  should 
constitute  A  a  partner.  After  the  business  had 
been  carried  on  for  a  time  under  this  arrangement, 
B  &  Co.  discharged  A  from  being  manager  on  the 
ground  of  neglect,  who  thereupon  filed  hia  bill, 
praying  that  B  &  Co.  might  be  enjoined  from 
excluding  him  from  the  management,  and  for  an 
account : — Held,  upon  appeal,  that  the  interest  of 
A  was  not  that  of  a  partner  in  the  concern,  and  that 
he  had  no  equity;  and  an  injunction  before  the 
hearing  granted  by  the  Court  below  was  discharged. 
Stocker  v.  Brockelhank,  20  Law  J.  Rep.  (n.s.) 
Chane..401;  3  Mac.  &  G.  250. 

Observations  as  to  the  style  and  character  of 
affidavits.     Ibid. 

A  mere  authority  in  a,  will  to  continue  the  testa- 
tor's assets  in  trade,  does  not  authorize  the  executors 
to  trade  with  them;  and  partners  trading  with  such 
assets,  with  notice,  are  bound  to  inquire  into  the 
trusts  iipon  whidh  they  are  held,  aiid  are  liable  in 
respect  of  them.  Travis  v.  Milne,  20  Law  J.  Rep. 
(n.s.)  Chanc.  665;  9  Hare,  141. 

The  usual  annual  stock-takings  of  a  firm  do 
not  necessarily  represent  the'lrue  value  of  a  partner's 
share  in  the  partnership  property;  and  if  the  object 
be  merely  to  ascertain  the  profit  and  loss  of  the  year, 
the  correctness  of  the  value  set  upon  the  items  and 
liabilities  of  the  firm  is  of  infinitely  less  importance 
than  where  the  object  is  to  ascertain  the  exact  value 
of  a  partner's  shate  and  interest.     Ibid,'     -        '' 

An  executor  not  proving  the  will  until  after  his 
co-executors  had  iniproperly  invested  the  testator's 
assets  cannot  justify  taking  no  step  in  respect 'of  or 
interfering  with  them  for  a  considerable  period. 
Ibid. 

By  mercantile  custom,  one  partner  may  by  advances 
for  the  purf)ose  of  business  become  a  creditor  of  the 
firm  for  the  amount,  and  has  a  right  to  be  credited 
with  interest,  if  there  be  no  express  contract  to  the 
contrary — Per  Lord  Justice  imght  Brace,  Lord 
Justice  Turner  doubting.  In  re  the  German  Miming 
Compamy,  22  Law  J.  Rep.  (n.s.)  Chaho.  926;  4  De 
Gex,  M.  &  G.  19.  ■        -■  ■ 

Surviving  partners  held  by  inference  deduced  from 
their  conduct  to  have  carried  on  their  business  on 
the  same  terms  as  the  original  partners.  King  V. 
Oliucli,  17  Beav.  325. 

In  a  partnership  between  A,  B  &  C  there  was  a 
stipulation  that  if  one  died  the  sutvivbrs  should  take 
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the  business  and  pay  his  executors  hia  capital  as 
appearing  on  the  last  account.  A  died,  and  B  and  C 
carried  on  the  business  without  articles.  B  after- 
wards died.  The  Court  from  the  conduct  of  the 
parties  inferred  that  B  and  C  carried  on  their  busi- 
ness on  the  same  terms  as  to  winding  up  on  the 
death  of  either  as  those  which  applied  to  the  first 
partnership  between  A,  B  &  C,  and  decreed  C  to 
pay  to  B's  executors  his  capital  as  appearing  on  the 
last  account.    Ibid, 

(2)  Pmiicipation  of  Profits. 

W  entered  into  the  following  agreement  with  C: 
"  W  engages  to  take  charge  of  the  glebe  lands  of  C, 
his  wife  undertaking  the  dairy  and  poultry,  at  15s. 
a  week,  till  Michaelmas  1850,  and  afterwards  at  a 
salary  of  251.  a  year,  and  a  third  of  the  clear 
annual  profit,  after  all  expenses  of  rent  and  rates, 
labour  and  interest  on  capital,  &e.,  are  paid,  on  a 
fair  valuation  made  from  Michaelmas  to  Michaelmas. 
Three  months' notice  on  either  side  to  be  given,  at 
the  expiration  of  which  time  the  cottage  to  be 
vacated  by  W,  who  occupies  it  as  bailiff,  in  addition 
to  hia  salary: — Held,  that  this  agreement  consti- 
tuted the  relation  of  master  and  servant  between  C 
and  W,  and  not  that  of  partners;  that  W  was  not  a 
menial  servant,  but  a  labourer;  and  that  the  agree- 
ment was  admissible  in  evidence,  though  unstamped, 
as  it  fell  within  the  exemption  in  the  Stamp  Act  as 
an  agreement  for  the  hire  of  a  labourer.  Regina  v. 
Worthy,  22  Law  J.  Rep.  (n.s.)  M.C.  44. 

The  plaintiff  and  the  defendant  were  tailors;  the 
plaintiff  employed  the  defendant  to  obtain  orders 
for  him,  and  agreed  to  allow  him  a  certain  share  of 
the  profits  by  way  of  commission  upon  such  orders. 
The  defendant  carried  on  the  business  with  the 
plaintiff,  but  his  name  was  not  joined  with  that  of 
the  plaintiff.  All  goods  were  ordered  and  paid  for 
by  the  plaintiff,  and  all  debts  were  paid  to  hira 
alone;  the  defendant  set  up  a  partnership;  but  it 
was  held,  that  a  right  to  a  share  of  the  profits  did 
not  necessarily  create  a  partnership;  and  there  was 
no  evidence  to  prove  a  partnership  on  the  part  of 
the  defend&nt.  Andrews  v.  Pugli,  24  Law  J.  Rep. 
(n.s.)  Chanc.  ,68.     ' 

(J)  Dissolutiok  of. 

(1)  What  amoimts  to. 

Two  solicitors  carried  on  business  in  co-partner- 
ship, but  for  no  definite  period;  one  of  them  gave 
notice  of  an  immediate  dissolution;  and  refused  the 
other  access  to  the  offices: — Held,  that  the  part- 
nership was  to  be  considered  as  in  existence  until 
wound  up,  and  that  the  excluded  partner  was  entitled 
to  have  access  to  the  offices.  Moherts  v.  Eberhardt, 
23  Law  J.  Rep.  (N,s.),Chanc.  201 ;  Kay,  148. 

(2)  Notice  to  dissolve. 

Under  articles  of  agreement  between  three  part- 
ners, the  partnership  was  to  be  dissolved  by  notice 
from  any  of  them,  on  breach  of  the  articles  by  the 
others  or  other.  Notice  of  dissolution  having  been 
given  by  one  of  the  partners,  in  consequence  of  a 
breach  of  the  articles  by  another,  and  the  third 
partner  having  adopted  the  notice,  it  was  held,  that 
the  partnership  was  dissolved  as  to  all,  but  without 
the  consequences  of  the  non-oifending  partner  which 
attached,  under  another  clause  of  the  articles,  to  a 

Digest,  1850—1855. 


general  dissolution.  Smith  v.  Mules,  21  Law  J, 
Rep.  (N.s.)  Chanc.  803;  0  Hare,  55C. 

(.B)  Cause  of  Dissolution. 

Decree  made  for  the  dissolution  of  a  partnership 
in  consequence  of  the  lunacy  of  one  of  the  partners. 
Leafy.  Coles,  in  re  Coles,  1  De  Gex,  M.  &  G.  171. 

(4)  Agreement  to  dissolve. 

By  a  deed  of  dissolution  of  a  partnership  the 
retiring  partner  agi-ced  to  assign  to  the  continuing 
partner  all  his  share  in  the  partnership  property, 
subject  to  the  payment  of  the  retiring  partner's 
share  of  the  debts,  and  it  was  agreed  that  a  deed 
should  be  executed  by  which  the  continuing  partner 
should  covenant  to  pay  the  debts,  and  to  indemnify 
the  retiring  partner  and  his  estate  therefrom.  No 
further  deed  was  executed.  The  continuing  partner 
six  years  afterwards  assigned  a  policy  of  assurance 
which  had  formed  part  of  the  partnership  property 
to  a  mortgagee  for  securing  money  lent,  the  mortga- 
gee having  had  notice  of  the  deed  of  dissolution. 
The  continuing  partner  became  bankrupt,  having 
neglected  to  pay  some  of  the  debts  of  the  partner- 
ship, and  such  debts  were  recovered  against  the 
estate  of  the  retired  partner  who  had  died : — Held, 
(affirming  a  decision  of  the  Master  of  the  Rolls), 
that  the  provisions  of  the  deed  of  dissolution  did  not- 
create  a  charge  upon  the  property  assigned  in  favour 
of  the  retired  partner: — Held,  also,  ^er  Im'd  Justice 
Knight  Bruce,  that  even  if  it  had  created  a  charge, 
still,  as  the  debt  was  not  scheduled  or  specified,  the 
receipt  of  the  continuing  partner  would  effectually 
discharge  the  mortgagee.  In  re  LoMgmead'a  Trusts, 
24  Law.  J.  Rep.  (n.s.)  Chanc.  509,  237;  20  Beav. 
20. 

(c)  Construction^  and  Validity  of  Contracts  creating  it. 

Two  persons  seised  of  freeholds  agreed  to  carry  on 
business  in  partnership  upon  the  premises  for  four- 
teen years,  and  that  if  either  died  during  that  term, 
the  survivor  should  purchase  the  freeholds  at  a  stated 
price.  The  fourteen  years  having  expired,  they  by 
parol  agreement  continued  the  partnership  "  on  tho 

old  terms."    One  afterwards  died  intestate : Held, 

that  the  stipulation  as  to  purchase  was  binding,  and 
that  the  freeholds  were  converted  into  personal 
estate,  and  did  not  pass  to  the  heir.  jEssexy.Es.seso, 
20  Beav.  442. 

Admissibility  of  evidence  of  a  parol  contract  as 
to  the  continuance  of  a  partnership  where  real  estate 
is  concerned.     Ibid. 

A  tradesman  bequeathed  his  residuary  estate,  in- 
cluding his  stock  in  trade,  to  trustees,  with  a  direction 
to  convert  into  money  all  such  parts  as  should  not 
consist  of  leaseholds  or  money  in  the  funds,  and  to 
invest  the  same  and  pay  the  annual  income  to  Sarah 
his  wife,  and  after  her  decease  to  Mary,  his  wife's 
sister,  and  after  the  decease  of  thesurvivorof  Sarahand 
Mary  he  gave  his  residuary  estate  to  another  person 
absolutely.  After  the  date  of  the  will,  Mary  married, 
and  her  husband  and  the  testator  entered  into  part- 
nership under  articles,  which  contained  a  proviso 
that  if  the  testator  should  die  during  the  partnership 
leaving  a  widow  surviving,  such  widow  might,  if  she 
should  think  fit,  continue  to  carry  on  tho  parfner- 
sliip  business  with  the  surviving  partner,  and  should 
be  entitled  to  the  testator's  share  in  tho  profits  and 
SV 
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excess  of  capUal;  and  if  the  testator  should  leave 
no  mdow,  or  his  widow  should  not  desire  to  enter 
into  the  business,  or  if  the  other  partner  should  die 
during  the  partnership,  the  surviving  partner  to  take 
upon  himself  the  partnership  business  and  property, 
accounting  and  paying  for  the  same  as  therein 
directed.  The  testator  died,  leaving  his  widow,  who, 
under  this  provision,  claimed  his  interest  in  the  part- 
nership:  Held,  that  the  provision  in  the  articles 

took  the  testator's  share  of  the  business  wholly  but 
of  the  provisions  of  the  will,  and  that  the  widow 
became  entitled  under  the  partnership  articles  to 
such  share.    Page  v.  Cox,  10  Hare,  163. 

A  trust  may  well  be  created  in  the  absence  of  any 
expression  importing  confidence,  and  the  obligation 
on  the  surviving  partner  created  by  the  partnership 
articles  with  reference  to  the  legal  interest  in  the 
partnership  did  not  in  substance  differ  from  a  trust, 
and  therefore  the  articles  of  partnership  created  a 
trust  in  favour  of  the  wife,  to  arise  on  the  death  of 
the  testator  leaving  a  widow  surviving,  which  would 
attach  on  the  property  as  it  should  then  exist.   Ibid. 

Articles  made  between  three  partners  directed  that 
the  real  and  leasehold  estate  of  the  partnership 
should  be  treated  as  partnership  stock,  and  that 
before  any  division  of  profits  the  rates,  repairs,  &c. 
should  be  paid,  and  51.  per  cent,  interest  set  apart 
on  the  capital  and  paid  to  the  partners  in  the  pro- 
portions in  which  they  had  advanced  it.  They 
afterwards  purchased  other  estates,  the  purchase- 
money  of  which  was  by  the  conveyances  expressed 
to  be  paid  by  the  three  partners  in  equal  proportions. 
The  partners  subsequently  executed  a  deed,  reciting 
the  fact  that  the  purchase-money  had  been  wholly 
paid  by  two  of  the  partners,  and  declaring  that  until 
the  third  partner  should  pay  into  the  partnership 
capital  a  sum  equal  to  that  paid  by  each  of  the  other 
partners,  he  should  stand  possessed  Of  the  undivided 
third  part  of  the  estate  in  trust  for  them  (the  other 
two  partners).  Upon  the  dissolution  of  the  partner- 
ship, the  third  partner  not  having  paid  any  portion 
of  hia  Capital,  the  Court  held,'  that  the  real  and 
leasehold  estate  was  nevertheless  part  of  the  part- 
nership capital,  and  that  the  effect  of  the  declaratory 
deed  was  to  charge  the  legal  interest-  of  the  third 
partner  by  way  of  mortgage,  with  the  propbrticinate 
share  of  the  capital  wlirch  he  ought  to  have  ad- 
vanced.    TiUbits  V.  Phillips,  Wiia.re,Z55.  ' 

Held,  also,  that  in  the  interini  after  a  dissolution, 
and  whilst  the  affairs  of  the  partnership  were  being 
wound  up,  the  third  partner  had  ceased  to  be  entitJed 
to  the  benefit  of  a  provision  inthe  articles  allowing 
him  a  salary  and  the  occupation  of  a  house  belonging 
to  the  partnership,  as  managing  partner,  and  that  a 
receiver  must  be  appointed.     Ibid. 

Articles  of  partnership  provided  that  it  should  be 
lawful  for  the  holder  of  two-thirds  or  more  of  the 
partnership  shares  for  the  time  being  to  expel  any 
partner,  by  giving  him  notice  theireof  under  their 
bands  in  the  form  thereby  prescribed;  and  that  im- 
mediately after  giviiig  such  notice  a '  notice '  of  the 
(iissdlution  as  to  the  expelled  partner  should  be 
signed  by  the  partners  and  published,  with  power  to 
any  other  of  the  expelling  Jiartners  to  sign  the  name 
of  the  expelled  partner;  and  it  was  provided,  that  if 
a  partner  became  bankrupt,  insolvent,  or  was  ex- 
pelled, his  interest  should  cease  as  to  profit  and  loss 
as  if  he  had  died  on  the  day  of  such  bankruptcy 


insolvency,  or  expulsion,  and  tliat  the  amount  of  his 
share  should  be  ascertained  and  payment  secured  by 
the  same  arrangement  as  would  have  been  applicable 
in  case  of  bis  decease;  and  it  was  also  provided  that 
the  shares  of  retired,  deceased,  bankrupt,  insolvent, 
or  expelled  partners,  should  be  disposed  of  in  such 
way  either  to  or  between  some  or  all  of  the  continuing 
partners,  or  by  the  admission  of  a  new  partner  or 
partners,  as  the  holders  of  a  majority  of  shares 
should  determine.  The  articles  provided  that  in  the 
case  of  making  certain  arrangements  there  should 
previously  be  a  meeting  of  the  partners  in  committee, 
but  did  not  express  that  any  such  meeting  should  be 
necessary  previous  to  the  exercise  of  the  power  to 
expel.  The  articles  also  provided  for  the  adjustment 
of  the  partners'  accounts  within  sixty  days  after  the 
30th  of  June  in  each  year,  when  an  inventory  of  all 
the  stock,  debts,  &c.  -should  be  made,  with  proper 
allowances,  so  as  to  ascertain  the  partnership  pro- 
perty, profit  and  loss,  and  the  shares  of  the  respective 
partners,  which  shares  were  to  be  carried  to  their 
respective  accounts;  and  it  was  provided  that  the 
share  of  any  partner  who  might  wish  to  retire,  if  his 
retirement  were  consented  to  by  the  majority  of  the 
others,  was  to  be  taken  by  the  continuing  partners  at 
the  amount  at  which  the  same  stood  at  the  time  for 
making  the  yearly  rest  or  settlement : — ^Held,  that 
the  power  of  expulsion  of  a  partner  might  be  exer- 
cised by  two-thirds  of  the  partners,  without  any  pre- 
vious meeting  of  the  partners  in  committee  upon 
the  question,  and  without  any  cause  being  assigned 
for  such  expulsion,  but  that  the  power  must  be  exer- 
cised with  good  faith,  and  not  against  the  truth  and 
honour  of  the  contract.    Bludet  v,  Daniel,  1 0  Hare, 

in. 

That  such  a  power  must  be  understood  to  exist 
not  for  the  benefit  of  any  particular  parties  holding 
two-thirds  or  more  of  the  shares,  but  for  the  benefit 
of  the  whole  society  or  partnership, I' Ibid. 

That  it  could  not  be  exercised' merely  to  enable 
the  continuing  partners  to  appropriate  to  themselves 
the  share  of  the  expelled  partner  at  a  fixed  value 
less  than' the  true  value.     Ibid. 

That  the  power  was  not  properly  exercised  at  the 
exclusive  instance  of  one  partner,  and  in  consequence 
of  his  representation  to  the  other  partners  made 
without  the  knowledge  and  behind  the  back  of  the 
partner  who  was  to  be  expelled,  and  without  giving 
to  sUdh  partner  the  opportniiity  of  stating' his  case, 
and  of  removing  any  misunderstanding  on  the  pari 
of  his  co-paitners.     Ibid.        '    '       "" '  '        - 

,  (,d)  Change  ofiwja,..^ 

The  plaintifl',  a  customer  of  a  banking  firm,  having 
brought  an  action  against  the  firm,  was  nonsuited, 
on  the  ground  of  two  of  the  defendantsmot  being 
members  of  the  firm  at  the  time  of  the  accruing  of 
the  cause  of  action.  Negotiations  on  the  subject  of 
the  actipn  had  been  going  on  for  severalyearSj  during 
which  the  defendants  had  not  questioned  their 
liability  to  be  sued,  and  in  a  bill  in  equity  filed  by 
them  against  the  plaintiBi  after  pleading  and  before 
trial,  had  stated  that  the  liabilities  of  the  previous 
firmhad  been  transferred  to  themselves,  and  furtliei 
stated  who  the  members  of  the  firm  were  when  the 
cause  of  action  accrued.  The  Court,  to  prevent  the 
operation  of  the  Statute  of  Limitations,  set  aside 
the  nonsuit,  and  gave  the  plaintiff  leave  to  amend  the 
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declaratioa  by  striking  out  the  two  defendants  who 
had  been  erroneously  included  in  the  action.  Ormo- 
Swi  V.  Oocfe,  20  Law  J.  Rep.  (n.s.)  Exch.  168;  6 
Exch.  Rep.  287. 

{^  Effect  of  Death  of  PaHner. 

The  plaintiffs  were  the  owners  of  a  woollen  mill, 
which  had  been  occupied  by  a  firm  consisting  of 
Abraham,  Samuel  and  William  R.  William  having 
become  a  debtor  to  the  defendant,  and  having  died 
intestate,  Abraham  took  possession  of  the  mill  and 
machinery,  and  carried  on  the  business  without  taking 
out  administration  to  William.  The  plaintiffs  hitving 
distrained  for  rent  due  from  the  firm,  Abraham,  on 
behalf  of  the  firm,  assigned  to  the  plaintiffs,  in  the 
nature  of  a  mortgage,  the  fixtures  and  machinery  in 
satis&ction  of  the  rent  in  arrear.  The  defendant 
afterwards  brought  an  action  against  Abraham  R,  as 
executor  de  son  tort  of  William,  recovered  judgment, 
and  took  the  machinery  and  fixtures  in  execution  :^-^■ 
Held, in  an  action  of  interpleader,  first,  that  there 
was  no  survivorship  as  to  the  property  in  joint 
chattels  in  the  case  of  partnership,  whether  existing 
between  merchants  or  manufacturers,  or  any  other 
description  of  traders.  Suchley  v.  Barber,  20  Law 
J.  Rep.  (n.s.)  Exch.  114;  6  Exch.  Rep.  164. 

Secondly,  that  the  surviving  partners  had  no 
power,  by  virtue  of  the  partnership  relation,  of 
transferring  to  the  plaintiffs  by.  way  of  mortgage,  a 
legal  title;  to  the  share  of  the  deceased  partner 
WiiUam;  and  that,:  at  all  eventSj  ithe  transaction  was 
not  within  the  scope  of  any  implied  authority  which 
asuriiving  partner  might  have  to  wind  up  theaSiits 
of  the  partnership.     Ibid,       i .,     -        ,, ,. 

QucBre — whether  the  .partners  could  have  given 
titleiby^a  sale  of  the  share  of  thedeceased  partner 
William  made  for  the  payment  of, his  debts,  and 
their  own.     Ibid.      -    .i,       ,,,,,,;  ■ 

Fourthly,  admitting  that  Abraham,  by  joining  ij), 
the  conveyance, of  all  the  property  to  the  plaintiffs, 
wouMjitf  he,  had  iheen,  lawful  executor,  have  been 
estDppfedfrom  elaiiiing  the  property  of  his  testator 
as  against  them,  yet  the  act  of  an  executor  de  son 
tort  had  no  such  effect,  for  his  act  being  good  against 
the  true-represantatiivBionly  .where  it  is-,lawful,  and 
such  as  the ,  tr,ue  representative  is  bound  to  perforni 
in  Jthe  due  course  of  administjati<w„ithe  transfer  by 
Abraham  was  not  such  an  act,  apd.  therefore.the  third 
part  of  the  goods  might  be  seized  under  thp  defen- 
dant's execution  against  the  goods.of  the  deceased 
partner  William.     Ibid.      ;,).,      ^.  ,,ir,,.|.,,' ^n 

Fifthly,  that  the  , defendant,  by  suing  Abraham  as 
executor,  had  not  thereby  admitted  him  to  be  rightful 
fsxecutor^  .and  might,  thereforey  treat  him  as  exefiUtor 
deson  tort,  and, dispute  the  validity  of  his  transfer 
to  the  plaintiffs,    ilbidi,,  :■-■,)•,    ,    .  ,     ,,, 

i'  Aand.Bagreed  to  carry  on  business  inij)artnership 
togethfeivacooiding,  to  the  terms  contained, in  certain 
articles  under  sealii,,  By.  these  articles  it  was  stipu' 
lat^d  that  each  partner  should  be  trueland.Just  toithe 
other  in  his  contracts, ,  Receipts,  payments,  and  deal^ 
ings/.and  each:of  jthenl  ibound  himself  to  the  other,  in 
the  penal  sum  of  5j000t  for  thedue  performance  of 
the  covenants,  articles  dnd  agreements  thereinbefore 
contained.'  A  died,  dndy  in  a  suit  to  administerbis 
^statBj  there  was  fonnd-  •  due  from  him  to  B,  on.  the 


partnership  account,  the  sum  of  11,000/.: Held, 

that  5,000/.  part  of  this  sum,  was  to  be  .taken  as  ri 
specialty  debt,  but  that  the. residue, was  to  be  deemed 
pnly.  a- simple  contract  debt.,  JPowdrell  v.  Jones, 
23  Law  J.  Rep.  (n.s.)  Chanc.  6;06;  2  Sm.  &  G.  305. 

By  articles  of  partnership,  A  agreed  to  enter  into 
partnership  with  B  in  the  profession  of  a  surgeon  for 
seven  years  from  the  date  of  the  articles.  The  arti- 
cles recited  that  A  and  B  had  separately  practised  as 
surgeons  in  the  neighbourhood  of  C ;  but  that  the 
practice  of  A  had  been  greater  than  that  of  B,  and 
that  it  had  been  agreed  that  B  should  pay  to  A  a. 
premium  of  900Z.  as  a  consideration  for  A  and  B  en- 
tering into  the  partnership.  A  became  bankrupt  in 
a  year  and  a  half  after  the  commencement  of  the 
partnership.  In  a  suit  by  B  against  the  assignees  of 
A  for  an  account  of  the  partnership  dealings, — Held, 
that  B  was  entitled  to  be  allowed  in  the  partnership 
accounts  a  proportional  part  of  the  premium  which 
had  been  paid,  Freeland  v.  Stansfield,  23  Law  ,J. 
Rep.  (n.s.)  Chanc.  923;  2  Sm.  &  G.  479. 

It  was  agreed  between  two  solicitors,  Sims  and  ITn- 
win,  upon  entering  into  partnership  together,  that 
Sims  should  alone  continue  to  be  the  receiver  of  the 
rents  and  profits  of  certain  estates,  and  steward  of 
certain  nianors,  and  to  act  in  the  direction  of  the 
same,  and  alone  to  sign  receipts  for  the  payment  of 
the  fines,  rents  and  profits  thereof,  and  to  receive  the 
sums;  and.  all  such  sums  when  received  were  to  be 
paid  to,  the  account  of  the  parties  for  whom  the  same 
were  leceived,  and  uiitil  paynjent  to  continue  in  the 
custody  of  Sims;  but,  the,  fees  and, salary  were  tp 
form  .part,  of  the  partnership  prpfits,  and  the  ex- 
penses of  making  up,  the  courts  and  accounts,  were  to 
be  .sustained .  in,  the  proportions  of  the  other  part  of 
the  partnership,  business,,  Sims  died  indebted,  in  (re- 
spect qfi  certain,  sums  received  by  ;him  as, receiver  and 
as  steward..  IJnwJiJ  paid  tbe.amoujit  pf  ^ucji  sums; 
andi  upon  a  bill  filed  to  administer  the  estate,  of  Sims, 
it  was  held,  that,the ,  emoluments ,  being  received  by 
Sims,  in  respect  oS,  a.  personal  .office,  an,d.  not  pf,a 
trade  or  business,  aind.Unwin  not,  being  Ji^ble.to  be 
charged  with  .these  items,,  they  co.uld  not  be  ,a)lo.wed 
to  him  in  the,  partnership,  accounts.,  4Z*fpa  v.  Sims, 
24Lawi  J.  Rep.,  (N.s.)Ghanc.  ,553.  ,  .  '  ,, 
.  The  distinction  between  joint  and  separate  assets 
iSjilot  restrictedftothe  cases, of  the  distrihution  under 
a  hankruptcy  or.  insolvency;  it  applies  equally  to  the 
case  ,of  the  administration,  of  assets  ,pf  deceased 
partners.  Bidgway  v.  Clare,,  19  Beav.  111. 
■  ,Ir.  the.  administration  of  the  assets  of  a  deceased 
partner,  when  both  partners  are  splyent,  fliereis,no 
distinction  made,bet»;een  joint.and  several  creditprsj 
they,are,all  paid.;  and  in  taking  the  partnership  ac- 
counts the  joint  debts  thus  paid,  ^^'"l  ^'^  ajipjyed  in 
aocounti by, the  surviving  partner,     ihid. 

If  theestate  of  the  deceased  partner  be  insolvent 
and  that  of  the  surviving  partner  solvent,  the  joint 
creditors, will  naturally  go  .against  the,  surviving  part- 
ner, who  will  then  be  a,  creditor  ag^nst  the  separs^te 
estfite, of  th^. insolvent.. partner,  for  the  amoupt  paid 
by  him  tp^th©  joint  creditors  beyond  his  share.  Ibid. 

If  .both  the  deceased  aiid  surviving  partners  are 
insolvent,  thepthe  joint  creditors  mujt  resort  in  the 
first,  instance  to  the  joint  estate,  qjid  can  only  go 
against  the  separatp,  estate  of  each  partner  after  the 
daimsrof  .his  separate  creditofs,  have  been  satisfied. 
Ibid,  .....  ...  ,  ,  ,;    ,,   ;    ,..' 
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If  both  partners  die  before  administration  takes 
place,  the  rule  is  the  same.     Ibid. 

Claim  of  retiring  partner  to  a  share  in  the  value  of 
the  goodwill  of  the  business  disallowed.  Hall  v. 
Hall,  20  Beav.  139. 

Two  persons  entered  into  partnership  for  twenty- 
one  years,  but  in  consequence  of  disagreements  and 
misconduct  disputes  ensued;  The  partnership  was 
dissolved  by  decree,  one  consenting  to  retire,and  the 
other  to  take  the  stock  and  effects  at  a  valuation :— . 
Held,  that  the  retiring  partner  was  not  entitled  to 
any  allowance  for  his  share  of  the  goodwill,  no  pro- 
vision being  made  by  the  partnership  articles  for  such 
an  allowance  on  a  dissolution  by  death,  or  by  the  re- 
tirement of  one  partner  by  notice  during  the  term. 
Ibid. 

As  to  the  equity  of  set-off  for  partnership  debts 
paid  by  a  continuing  partner  against  a  legal  debt,  due 
from  him  to  a  retired  partner  upon  a  bond  for  a  private 
loan.    Lee  v.  Flood,  2  Sm.  &  G.  250. 

One  of  two  partners,  as  bankers,  lent  to  his  partner 
a  sum  of  money  on  the  joint  and  several  bond  and 
covenant  of  the  borrower  and  another  person  in  1821 , 
and  died  in  1833.  The  obligor  continued  to  pay  in- 
terest till  1843,  when  he  died,  and  iris  executors  paid 
interest  up  to  1847.  On  the  death  of  the  obligee  in 
1833  some  settlement  of  banking  affairs  was  come  to 
between  his  executor  and  the  surviving  partner  and 
another  subsequently  admitted,  which  the  executor 
alleged  was  final,  but  was  disputed.  The  executor 
of  the  obligee  then  became  a  partner,  and  other 
changes  subsequently  took  place  in  the  firm,  each 
new  firm  taking  upon  itself  all  the  former  liabilities 
and  aescts.  In  1847  the  firm  in  which  the  executor 
had  continued  a  partner  became  bankrupt.  In  a 
suit  for  the  administration  of  the  estate  of  the 
obligor  certain  creditors  of  the  firm,  on  promissory 
notes  given  prior  to  1833,  whose  debts  had  been 
adopted  by  the  successive  firms,  were  admitted  as 
separate  creditors  of  his  estate.  The  executor  of  the 
obligee  was  admitted  as  a  creditor  for  the  loan,  and 
no  equitable  set-off  for  contribution  v.'as  allowed,  none 
having  been  established  in  respect  of  the  said  estate 
of  the  obligee  being  separately  liable  to  the  creditors, 
although  it  was  probable  that,  in  winding  up  (the 
p:irtnership  affairs,  some  claim  by  the  obligor's  estate 
against  the  estate  of  the  obligee  might  be  established. 
Ibid. 

(B)  Rights  and  Liabilities. 
[See  title  Mine.] 
In  1832  A  employed  B  &  C,,then  in  partnership 
as  attomies,  to  lay  out  500/.  on  mortgage.  It  was 
invested  accordingly  on  a  mortgage  to  U.  D  sub- 
sequently sold  the  property,  subject  to  the  mortgage, 
and  the  purchaser  shortly  afterwards  paid  the  600/. 
to  C,  who,  however,  did  not  inform  either  B,  his 
partner,  or  A  of  such  receipt,  and  again  lent  the  pur- 
chaser 300/.,  and  continued  to  receive  the  interest 
thereon.  The  partnership  was  dissolved  in  1838; 
but  both  before  and  after  the  dissolution,  .and  after 
the  death  of  A,  which  took  place  in  1840,  interest 
was  paid  as  upon  a  mortgage  of  500/.  to  A  and  his 
ruprcst-ntatives  up  to  1848  by  C.  In  184G  the  300/. 
was  paid  to  C,  and  the  mortgage  deed  was  given 
up  by  C,  but  no  re-conveyance  was  ever  executed. 
Neither  A  nor  his  representatives  had  any  knowledge 
of  these  facts  until  1848.    Entries  had  been  made  by 


C  in  the  partnership  books  of  the  receipts  and  pay- 
ments, but  B  had  no  knowledge  of  the  transaction 
subsequent  to  the  original  advance  of  the  500/.  :_ 
Held,  in  an  action  by  the  executors  of  A  against  B  and 
C,  that  the  Statute  of  Limitations  was  a  bar  to  the 
action.  And,  semhle,  that  B  was  not  liable  for  these 
acts  of  C,  as  they  were  not  within  the  scope  of  his 
partnership  authority.  Sims  v.  Brutton,  20  Law  J. 
Eep.  (n.s.)  Exch.  41;  5  Exch.  Rep.  802. 

The  business  of  a  scrivener  is  not  within  the  ordi- 
nary scope  of  the  business  of  an  attorney,  and  one 
member  of  a  partnership  firm  of  attomies  cannot, 
therefore,  render  his  copartner  liable,  simply  by  re- 
ceiving money  indefinitely  for  the  purpose  of  being 
laid  out  on  mortgage  security  which  might  afterwards 
be  obtained.  Ha/rman  v.  Jolinson,  22  Law  J.  Rep. 
(n,s.)  Q.B.  297;  2  E.  &  B.  61. 

The  plaintiff,  who  was  a  female  customer  of  a 
banking  firm,  was  advised  by  Wood,  one  of  the  part- 
ners in  the  bank,  to  dispose  of  certain  Dutch  bonds, 
and  to  place  the  money  upon  better  security.  He 
then  proposed  that  it  should  be  lent  to  his  own  son. 
This  proposal  was  acquiesced  in  by  the  plaintiff  in 
consequence  of  her  having  great  confidence  in  the 
firm.  The  money  was  paid  out  by  a  cheque  upon 
the  bank  to  a  third  person  named,  or  bearer,  and 
the  plaintiff  received  a  promissory  note  for  repay- 
ment, with  a  guarantie  from  Wood.  Wood  ab- 
sconded, and  the  security  proved  to  be  worthless. 
Upon  bill  filed  against  the  other  membersof  the  firm, 
it  was  held,  that  they  were  not  liable  for  the  loss,  as 
the  transaction  was  not  within  the  scope,  of  a  banker's 
business,  and  was  not  recommended  or  sanctioned  by 
the  other  partners.  Mshopw.  the  Oountesi  of  Jersey, 
23  Law  J.  Rep.  (n.s.)  Chanc.  483 ;  2  Drew.  143. 

Upon  the  dissolution  of  a  partnership  a  deedrwas 
executed,  whereby  the  retiring  partner  assigned  the 
debts  to  the  continuing  partners,  giving  them  an  irre- 
vocable power  of  attorney  to  receive  -them,  and. cove- 
nanting not  to  interfere,  in  their  collection.  The 
surviving,  partners  continued , their  dealings, with  one 
of  the  debtors  to  the  old  finn,  and  without  the  sanction 
of  the  retiring  partner,  .took  a  security  in  ;their  ,o,;yn 
name  for  the  aggregate  amount  of  the  old  and,  new 
debts: — Held,  that  they  thereby  made  .themselves 
personally. responsible  to  the  retiring  partner  for  his 
share  of  the  debt.  Held  also,  that,  they  .would  have 
been  equally  liable  as  partners  ■  independently  of  the 
deed.     Lees  v.  Laforest,  14  Beav.  250.     .  ' 

Refusal  to  refer  to  arbitration  in  pursuance,  of  an 
■Tgreement,  is  not,  of  itself  a  sufficient  reason  for  re- 
fusing costs  to  a  successful  party. . ,  Ibid. 

Two  partners  on  the  termination  of  their  partner- 
ship came  to  an  arrangement,  for  mutual  convenience, 
that  a  third  person  should  collect  the  outstanding 
assets;  it  was  acted  .upon  for  some  .time,  and  then 
one  of  _thc  partners  died: — Held,  that  the  surviving 
partner  could,  not  repudiate  the  .agreement  and^one 
collect  the  debts,  but  that  the  executors.i  of ,  the 
deceased  partner  had  a  right,  to  liave  a,,  receiver 
appointed.  .  Dai;ls  v.  Amer,  3  Drew.  C4. 

After  the  dissolution  of  a  partnership  between  two 
sharebrokers,  one  of  them  deposited  with  the  bankers 
of  the  firm  shades  contracted  to  be  purchased  by  the 
firm  before  the  dissolution,  with  power  to  seU  tl)e 
shares,  in,, order  to  raise  the  requisite  sum  to  .complete 
the  purchase: — Held,  that  the  power  of  sale  was  not 
an  unauthorized  delegation  of  the  powers  of  a  mem- 
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ber  of  a  dis8olved  firm,  but  was  valid  and  efFectual. 
SutchttH  V.  Dresser,  3  De  Gex,  M.  &  G.  543;  10 
Hare,  453. 

The  authority  of  a  partner  continues  after  a  disso- 
lution for  all  purposes  of  winding  up,  and  if  it  be  un- 
duly exercised,  the  remedy  is  by  applying  to  the 
Court  for  the  appointment]^of  a  receiver.     Ibid. 

(C)  POWEKS  AND  DlSABIHTIES. 

One'  of  Several  partners  was  employed  to  purchase 
goods  for  the  firm.  He,  unknown  to  his  co-partners, 
purchased  goods  of  his  own  at  the  market  price,  but 
he  made  a  considerable  profit  thereby : — Held,  that 
the  transaction  could  not  be  sustained,  and  that  he 
was  accountable  to  the  firm  for  the  profit  thus  made. 
~     "v.  Crimen,  1 8  Beav.  75. 


(D)  AOIIOMS  AND  SCITS.     . 

[See  Pasties  to  Actions.],  ■ 
A  and  B,  being  partners,  kept  an  account  with  C 
as  their  banker.  On  the  banker's  claiming  a  balance 
against  the  firm,  A  demanded  an  explanation  from 
B,  and  B  wrote  to  him  that  the  balance  was  his  own 
private  debt,  and  that  the  firm  had  nothing  to  do 
with  it.  Subsequently  B  gave  the  banker  a  pro- 
missory note  for  this  balance  signed  in  the  partner- 
sbip  name.  A  having  been  compelled  to  pay  this 
note, — Held,  that  he  might  recover  the  whole  from 
B  in  an  action  for  money  paid  to  his  use.  Cross  v. 
Cheshire,  "il  Law  J.  Kep.  (us.)  Exch.  3;  7  Exch. 
Rep.  431'  '-'■  ■     ■   ' 

"  iSemJte-^thatan  affidavit  sworii  before  the  deemster 
of  the  Isle  of  Man  is  not  receivable  without  proof 
that  hebas  power  to  take  afiidavits.     Ibid. 

Where  the  object  of  tlie  suit'  is  the  specific  per- 
Tofniance  of  partnership  articles  and  the  continuance 
of  the  partnership  business  and  not  for  a  dissolution, 
it  is  not  the  practice  of  the  Court'  to  appoint  an 
int'erim  receiver  and  manager;  Ijut,  settible\  w)iere  a 
pattner'was  so  conducting  himself 'as  to  endanger  the 
partnersbip  concern,  there  the  Court  would  appoint 
an  tntcri'n'i  receiver  alid  mariaggr.  Hall  t.  Hall,  20 
Law  J.  Rep.  (N.s.)'Chanc.58S;  3  Mac.  &  G.  79. 

Legatees  can  sustain  a  bill  against  the  exbcUtors 
and  tlie  surviving  partners  of  their  testatoi';  although 
'collusion  Ijetween  the  executors  awl  surviving' part- 
ners is  not  alleged  Or  proved.  Trdnisy.  MiVnej 
-Mihie  yr'Milne,  20  LaW  J.  Eep.  (n:s.)  Chanc.  66S; 
9  Hare,  141.  "  '        .  .  ' 

"  Two  tenantS'Jn  tortimon'of'a  miheih'a'd'been  work- 
ng  it  jointly  wheti' a  "disagreement  alroBe,  and  thisn 
one  of  theni  continued  tiy'wOrK'it,  but 'the 'other 
refused' to  •Cb-operate'witli'binT  in  doing  so  en'  in  pro- 
viding funds  foi"'  abine  alleged  necessary  expenses, 
though  hei  did  not  interfere  with  the  management. 
The  managing  partner  filed  albill  for'an  abcouift'ah'd 
■ft  receiver,  but  did  not  pray  a  dissohitioil'  of 'the  part- 
nership;' Updn  a  motion  fot'ilirBceiX''ei',''itWttS'he'ld, 
that  the'  Ooftrt  .could  not,  at  tlie  'instance  Wihe 
ttanaging'  partner,- where  there  had' Jbe'SiinOinter- 
ference  on  the  part  of  theother,  appoint  a  receiver. 
Stilertsii  Bber!tardl,23Lavr\fJTlep,  {».%.} Chanc. 
-20-1;  Kay,  148.  "  '''  '  --■,--  ■''•': 
'  ''A  prospectus  ■tt'iis  issued  bjf'thp  proinotei's  of  an 
W'ridirtakingfOr  thtJ'eStaM'ishment 'of  a  comptiaf  in 
-FrMice  as 'af"s<fci/l!^  'eH'WiAmmdile.  A'ntinrber  of 
shares  having  been'-teiken,  the 'statutes  of  the  tom- 
Itahy  were  drawn  irp  in  ttie  Freitch  language,  and 


executed  in  France  by  the  shareholders  (most  of 
them  English  subjects),  by  which  the  company  was 
constituted  a  sociiU  en  commandite,  with  limited 
liability,  and  a  conseil  de  swveUlance  and  g^rant 
(or  manager)  appointed.  The  company  never  was 
registered.  A  bill  was  filed  by  some  of  the  share- 
holders against  the  members  of  the  ccmeU  de  sur- 
veillcmce  and  others,  charging  misapplication  of  the 
property  of  the  company,  and  praying  for  an 
account,  and  for  the  removal  of  the  eonseU  de  sur- 
veillwnce  and  of  the  gSrant,  and  the  appointment  of 
others  to  act  in  their  stead  : — Held,  on  demurrer  to 
the  bill,  that  the  defendants  having  obtained  money 
on  representations  that  they  were  enabled  to  act 
according  to  the  scheme  of  the  intended  association; 
and  acquired  property  on  the  faith  of  those  represent 
tations,  the  Court  would  secure  the  money  and  pro- 
perty for  the  benefit  of  those  persons  for  whom  they 
had  undertaken  to  apply  it,  although  it  might  be 
impossible  to  carry  out  the  purposes  for  which  the 
money  was  originally  subscribed.  Bvtt  v.  Monteaux, 
24.  Law  J.  Eep.  (n.S.)  Chanc.  99;  1  Kay  &  J.  98. 

Exclusion  is  a  sufficient  ground  for  appointing  a 
receiver  in  partnership  cases  ;  but  partners  may,  by 
contract,  provide  for  an  exclusion  on  the  happening 
of  certain  events.   JBlakenei/  v.  Dufcmr,  15  Beavi  40. 

Upon  a  motion  for  a  receiver  of  a  partnership,  the 
Court  will  not  determine  the  questions  arising  be- 
tween the  partners,  the  only  object  then  being  to 
protect  the  assets  imtil  the  determination  of  the 
rights.     Ibid.  ;i 

In  a' decree  for  the  dissolution  of  a  partnership,  a 
defendant  was  ordered  to  concur  in  procuring  the 
insertion  of  notice  of'  dissolution  in '  the' '  London 
Gazette.'    Trouglitony.  Huniei;  18  Beav.  470.   ' 

A  testator  was  a  member  of  a  partnership  at  will 
in  a  bank,  without  any  provision  entitling  the  execu- 
tor of  a  deceased  partner  to  an  interest  in  the  good- 
will of  the  concern.  The  credit  in  which  the  bank 
waJs,"  Tendered  capital  unnecessary;  and  at  the  testa- 
tor's'death;  the  property  of  the  concern  exceeded 
its  liabilities  by  a' vei-y  small  amount,  the' testator's 
share  in  which  Svas  farexoeedod  by  tlie  balance  due 
from  him  to  the  bank  on  his  private  account '  as  'a 
customer-.  After"  his  death  the  surviving  partners 
admitted  into  the  firm  his  son,  who  was  his  e>tecutor, 
but'  who'  was  not  admitted  into  the''firai'?in  that 
character;  and  the  business  continued  to  be  carried 
on  without  any,  separation  or  appropriation  of  the 
partnership  assets  as  they  existed  at  the  testator's 
death".  In  a  suit  against  the  executor  for  the  ad- 
ministration Of  the  testator's'  estate, — Held;'  thal/he 
IVas  not  accountable  to  the  testator's  estate  for'  the 
profits  wbieh'he  -had'' received  as  a  partnei'  in  the 
bank.  ''Simpson r.  ChapUcmj  i'.De  Gex,  M.  &  G. 
•15'4.      '"''■■        "  '■'     •'  -''"'-  '■      •■ 

A  partnership  of  a  'great  nutnher  of  pets'ons  Was 
c'dnstittited  before'the  passing  6f  the' Joint-Stock  Coni- 
pani^S  Re'iistration  Act.  The  members  subscribed  a 
certain  sum  aridreceived  a  sort  of  scrip  certificate,  spe- 
cifyingthe  number  of  SharestO*hich  each  was  entitled. 
No  deed  was' exectitedi  nOi-HvaS  any  register 'of  Share- 
holders kept.  They'occasionally  held  meetings,  at 
one  of  which  the  drf^ndant'  and  another  person  wWe 
appointed  Sole  directors  and  trustees  of  the  property 
of  the  association,  which 'Consisted '  of  liiines,  plant 
a;hd'8M'«'fei  ih  the  i3razil?:''  The  defendant  sill'viv^d 
his-''co-trU3tee,'£lhd''displiteS' having  arisen;  it' hill 
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was  filed  against  him  by  the  plaintiff,  who  was  a 
derivative  shareholder,  by  purchase,  of  one  of  the 
scrip  certificates,  for  an  account  of  the  receipts  and 
payments  of  the  defendant  and  of  the  debts  of  the 
association,  and  for  payment  of  sucli  debts  and  a 
division  of  the  profits,  and  for  a  receiver  and  injunc- 
tion, but  the  bill  did  not  pray  for  a  dissolution. 
Pending  a  motion  for  a  receiver  and  injunction, 
the  defendant  clandestinely  left  England  for  Brazil. 
Qucere — whether  the  association  was  legal; — Held, 
that  the  plaintiff  having  been  treated  by  the  defen- 
dants as  a  member  of  the  association  could  maintain 
the  suit.  Held,  also,  that  he  had  an  equity  to  secure 
the  property  of  the  association,  and  for  that  purpose 
a  receiver  was  appointed.  Sheppard  v.  Oxenford, 
1  Kay  &  J.  491. 


PATENT. 


(A) 


(B) 


(E) 
(E) 


When  valid  or  void. 

(a)  Novelty  in  the  Invention. 
(6)  New  Combination. 

(c)  Entering  Caveat  agaiMt, 

(d)  Error  in  Eiirolment. 
Specification. 

{a)  Validity  and  Construction  of. 

(b)  Enroiment  and  Disclaimer. 
Extension  of  Letters  Patent. 
Eepeahnq  Letters  Patent. 
Assignment  and  Licence  to  use. 
Infringement. 


(o)  What  amounts  to. 
(i)  Injunction 
(c)  Action  for. 


(i)  Injunction  and  Accowd. 


(1)  Pleas. 

(2),  Particulars  of  BreacJies  and 

.  Objections. 
(3)  Inspection  of  Machinery. 


""'    (A)  When  VALID  OR  VOID. 
;  («),  Novelty  in  (lie  Inv(niiofi,. 

In  the  ordinary  process  of  dyeing  by  means  of 
madder,  the  colouring  matter  is  obtained  from  fresh 
madder  by  the  application  of  hot  water:  The  refuel, 
after  boiling,  is.ealled  "  spent  madder."  It, had  long 
been  known  to  dyers  that  a  portion  of  the  colouring 
matter  remained  in  the  spent  madder,  but  it  was  not 
known  how  to  extract  it,  as  it  remained  in  combinar 
tiott  with  the  plant.  Recently  it  was  discovered  that 
by  means  of  acid  and  hot  water  the  pure  colouring 
matter  of  madder  called  "  garancine,"  could  be 
obtained  from  fresh  madder,  and  that  this  process 
extracted  all  the  colouring  matter  of  the  plant. 
The  plaintiff  obtained  a  patent  for  a  new  manufac- 
ture of  garancine  by  applying  the  same  process  of 
acid  and  hot  water  to  the  spent  madder.  Since  his 
inventioa  the  spent  madder,  which  was  previously 
worthless,  became  valuable : — Held,  in  an  action  for 
an  infringement  of  the  plaintiff's  patent,  that  it  was 
not  a  question  of  law  for  the  Judge,  but  of  fact  for 
the  jury,  whether  the  plaintiff's  invention  was  a  new 
manufacture  of  garancine.  Sieiiier  v.  Beald,  20  Law 
J.  Rep.  <H.s.)  Exch.  410;  6  Exch.  Rep.  607. 

The  defendant  had  obtained  a  patent  for  an 


improvement  in  packing  hydraulic  and  other  ma- 
chines by  means  of  a  lining  of  soft  metal,  the  effect 
of  which  was  to  make  certain  parts  of  the  machines 
air  and  fluid  tight.  Subsequently  to  this  the  plaintiff 
discovered  that  soft  metal  had  the  effect  of  diminish- 
ing friction,  and  of  preventing  the  evolution  of  heat 
when  applied  to  the  surfaces  in  contact  of  machines 
in  rapid  motion,  and  subject  to  pressure;  and  he 
embodied  the  application  of  that  discovery  to  ma- 
chines in  a  patent.  Held,  that  the  plaintiff's  appli- 
cation of  the  soft  metal  differed  essentially  from  that 
of  the  defendant,  and  that  the  plaintiff's  patent  was 
new.  Newton  v.  Vaueher,  21  Law  J.  Rep.  (n.s.) 
Exch.  a05;  6  Exch.  Rep.  859. 

A  patent  was  taken  out  in  1839  for  an  improved 
method  of  making  cast  steel  by  fusing  carburet  of 
manganese  with  ordinary  steel  or  iron.  The  specifi- 
cation applied  not  only  to  the  use  of  the  carburet  of 
manganese  itself,  but  to  the  use  of  its  constituent 
parts  (oxide  of  manganese  and  carbon)  by  introduc- 
ing, them  separately  into  the  crucible  and  fusing 
them  with  the  iron.  Several  years  before  the  patent 
was  obtained  five  or  six  firms  were  in  the  habit  of 
manufacturing  steel  by  fusing  it  with  oxide  of  man- 
ganese and  carbon  in  the  way  described  in  the 
patent,  and  had  used  the  steel  so  produced  in  the 
way  of  their  trade  and  without  concealment.  Two 
only  of  these  firms  had  kept  the  method  a  secret 
In  an  action  for  infringing  the  patent,  to  which 
there  was  a  plea  denying  the  novelty  of  the  invention 
and  alleging  that  it  had  been  publicly  used  and' 
vended  before  the  granting  of  the  patent, — Held, 
that  the  above  evidence  supported- the  plea,  and 
that  the  patent  was  invalid.  Heath  v.  Smith,  23  Law 
J.  Rep.  (N.s.)  Q.B.  166;  3  E.  &  B.  256. 

Previous  to  a  patent  being  granted  gelatine  was 
obtained  by  submitting  large  pieces  of  hides  to  the 
action  of  caustic  alkali  or  by  reducing  them  to  pulp 
in  a  paper  machine  and  employing  blood  to  purify 
the  pcoduct.  The  invention  claimed  consisted' ;ii> 
cutting  the. hides  into  shavings,, thin,  slices,  or, filnjs, 
whereby  the  use  of  blood  in  the  process  of  purifier-, 
tion  became  unnecessary.  The  specification,  did 
notistate  whether  they  were  to  be  cut  wet  or  dry,  or 
to  .what  degree  of  thinness,  or  what  was  the  miniT 
mum  of  heat  they  ought, to  be  sul^ected  to  in  the 
subsequent  processes.  It  was  proved  that  they 
might  be  cut  either  wet  or  dry,  and  that  .the  thinner 
they  were  cut.  the.  better  if  the  fibrine  t.ext\ji:e  was 
preserved,  and  that  the  mostjsatisfactqry  jesplt  would 
be  obtained  if  no,  more  heat  was  used  thaa.wpvild 
dissolve  the  gelatine,  in  the  shortest  periodw.  The 
defendant  cut  the  hides, wet  and  about  twelve  to  .the 
inch  : — Held,  that  the  invention  was  the  subject  of 
a  patent,  and  that  the  defendant  had  infringed  it. 
Wallingtmi  .V.  Dale,  %Z  Law  J.  Bep.  (n.s.)  Exch,. 
49;  7, Exch.  Rep.,888.  ,  ,     , 

A  patent  had  been  obtained  for  improvement?  in 
the  means  and  apparatus  for  wording  under  water, 
in  .order  to  produce  excavations  and  building,  founda- 
tions of  lighthouses, ,, piers,,  jetties,  and  ,  other  struc- 
tures under  water.  The  specification  described, a 
cylinder  or  caisson  of  iron,  divided  into  compart- 
ments and  chambers,  which  was  to  be  sunk  to  the 
bottom  of  the  water,  ia  the  place  where  the  founda- 
tion was  to  be  made.  The  water  was  toibe  forced 
out  and  kept  out  of  the  caisson  by  an  air-pump,  80 
that  by  means  of  the  valves  and  passages  specified. 
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workmen  might  descend  within  the  caisson  and  ex- 
cavate at  the  bottom,  and  send  up  the  materials  to 
the  surface  through  it.  When  a  sufficient  depth 
was  attained,  the  foundation  was  to  be  laid^  and 
built  up  of  concrete  or  other  materials  within  the 
caisson^  each  chamber  of  which  was  to  be  thus  filled 
in  turn,  until  the  surface  was  reached,  and  the  lower 
portion  of  the  caisson  itself  wag  to  be  left  as  part  of 
the  permanent  foundation,  inclosing  the  solid  mass 
of  concrete  or  stone.  The  specification  concluded 
by  saying  that  the  inventor  claimed  the  mode  of 
constructing  the  interior  of  a  caisson  in  such  a  man- 
ner that  the  workpeople  might  be  supplied  with 
compressed  air,  and  be  able  to  raise  the  materials 
excavated,  and  to  make  and  construct  foundations 
of  buildings  as  above  described.  In  an  action  for 
infringement  of  the  patent,  it  was  pleaded  that  the 
invention  was  not  any  manner  of  new  manufacture, 
and  the  defendants  proved  that  a  patent  had  been 
obtained  for  a  caisson  similar  in  its  construction,  but 
which  was  to  be  applied  to  facilitate  excavating, 
sinking  and  mining,  by  keeping  outj  by  means  of  the 
compressed  air  to  be  forced  in,  any  water  that  might 
be  met  with  during  the  operations : — Held,  that  the 
inventor  claimed  the  construction  of  the  caisson 
itself,  and  that  as  this  was  not  new,  the  Judge  was 
right  in  telling  the  jury  that  the  invention  was  not  a 
new  manufacture.  £mh  v.  Fox  (in  error),  23  Law 
J.  Rep.  (n.s.)  Exch.  257-;  9  Exch.  Rep.  257. 

The  prior  deposit  of  articleSjOf  novel  manufacture, 
in  a  warehouse  for  sale,  is  a  suffix;ientipublicatiori  to 
defeat  a  patentee's  claim  to  novelty  in  the  invention 
of  similar  articles:  •■■MvMvasy.  Hart,  3  Car.  &  K, 
297  •  ■'■'■■'  ■•■ 

(b)  Mew  Combination.  , 

A  claim  for  a  patent  for  improvements  in  the 
mode' of  doing  anything  by  a  known  processi' is 
sit^cient  to  entitle  the  claimant  to  a  patent  far' his 
improvements,  when  applied  either  to  the  process  as 
known  at  the  time  of  the  claim  or  to  the  same  pro- 
cess altered  and  improved  by  discoveries  subse- 
quently published,  BO  long  as  it  remains  the  same 
with  rfegard  to  ■theiniprovementsiclairnedj'anditheir 
application.  '' MieCtiie'  Telegraph  Oo.  v. -Brett'  and 
UttU;  20  Law  J.  Rep;  (u.s.)  O.P.  123;  1'0'Com.  B. 
Rep.  83«.=    ■  '•■  ".   •■■  ■■■'    ■'  ■••■<-  •    ■■  "  ,,,-  ■ 

There  may  be  a  patent  for  a  coitibination  Of'  old 
and  new  •mechanism;  and  such'  patent  will  be  in- 
iringed  Ijy  using '  so  much  of  the  combination  as  is 
rtiateirialj  and'it  will  not  be  lessan  infringement  be- 
ctfuie  the  jfesult  is  attained  by  the  substitution  of 
a  iriechanicEil  fequivalent.  Sillers  y.'J)U}lciMs&n',i2^ 
Lait' J.  Rep.  (N.«.')  ExCh.  417;  5  Eichl  Rep.  312. 

Where  a  patent  is' granted  for  a  combination  of 
several  things,  some  of  which  are  old  and  some  new, 
the  question  for  the  jury  is-  whether,  taking  the 
specification  altogether,  that  which'  is  teliimed  is  a 
whole  is  new;^hd  the  imitation  by  a'  chemical  or 
mechanical  equivalent  of  a  part  of  the  Combination, 
which  is  both'  material  and  new;  is  an  inlfringement. 
Neibtmn  v.th^Grcmd  Junctioii  BaUi'Co.,^0  Law  J. 
Rep.  (if.g.)  Exch.  427,  note',  5  Eith.  Rep.  831. 

'Declai'ation  for  inftingemrint  of  a  patent  for  "'Cer^ 
taiii  improvements  in  valvfes  o*  plugs  for  the  pSssSge 
of  Water  or ■  other  fluids."  -Pleas— ^not  guilty;  that 
the  plaintiffs  were  not  the  first  inventors ;  and  that 
the  invfention  was  riot  new.     At  the  trial,  the  plain- 


tiffs put  in  the  specification,  which,  after,  describing 
the  invention,  claimed  as  "the  improvements"  three 
things,  each  of  which,  taken  by  itself,  was  old:— 
Held,  that  on  these  issues  the  patentee  might  give 
evidence  that  the  real  invention  he  claimed  was  a 
combination  of  these  three  things,  and  that  the 
specification  was  not  conclusive  evidence  on  this 
point.  Bateman  v.  Gray,  22  Law  J.  Rep.  (n.s.) 
Exch.  290;  8  Exch.  Rep,  906. 
SerMe — that  the  specification  was  bad.    Ibid. 

(c)  Hireling  Caveat  against. 

Where  a  caveat  was  lodged-before  the  Great  Seal 
was  affixed  to  a  patent,  the  Lord  Chancellor  declined 
to  enter  into  the  merits  of  the  opposition,  but  re- 
ferred the  matter  back  to  the  Attorney  General,  In 
re  Fawcetfs  Patent,  2  De  Gex,  M.  &  G.  439, 

(d)  Eivor  in  Enrolment. 

Clerical  error,  consisting  of  the  insertion  of  the 
name  of  "  Charles  "  instead  of  "  George  "  in  the 
enrolment  of  a  patent,  ordered  to  be  amended.  In 
re  I>ismore,  18  Beav,  338, 

(B)  Speoipioation. 

(a)  Validity  and  Construction  of. 

A  declaration  in  scire  facias  to  repeal  a  patent 
"  for  improvements  in  instruments  used  for  writing 
and  marking,  and  in  the  construction  of  inkstands" 
contained  suggestions,  alleging  want  of  novelty  and 
utility  in  "a' certain  'part"  of  the  said  invention; 
and  that  the  defendant  had  not  properly  described 
the  "  said  "  invention,  &c.  The  pWas  denied  all  the 
suggestions  in  the  declaration.  Objections  were  filed 
with  the  declaration  under  the  5  &  6  Will.  4.  c.  83. 
B.  5.  specifying  (inter  alia)  claim  No.  6.  in  the 
specification,  as  Objected  to  for  want  of  novelty  and 
utility.  After  issue  joined,  the  defendant  procured 
to  be  enrolled  a  disclaimer  undi*  the  5  &  6  Will.  4. 
c.  83.  s.  1,  disclaiming  (inter  alia)  the  claim  No,  6, 
The  claims  not  disclaimed  were  for  improvements  in 
pen-holders  andipsncilrcases,  and  in  the  construction 
of  inkstands.     Those  disclaimed  were  for  pens,  and 

instruments  use5  for  marking  with  a  stainp  : Held, 

first,  that  such  disclaimer,  thqughi  eimtl'led' subse- 
quently to  fs3ue'jdRed,-wasadmissible£orthe  defen- 
dant, and  .to  be  read  as  part  of'  the  original  specifi- 
cation pUt'in  by  the  prosecutor, !;  Secondly^  that  it 
was  not  necessary  to  plead  the.  disblaimer'  puis 
darrein  continuance.  Thirdly,  that  the  objections 
filed  with  the  declaration  under  the'S  &  6  Will.  4. 
c;.83.i  s.  5.  are  not  part  ^nd  parcel  of  the  record,iso 
as  to  be  incorporated!  with'  the  issues,  arid  shew  that 
those- specific  objections  are  in  issue';  'and  that,  there-j 
fore,  iticould  not  be-taken  thatisSuehadbeeh  jaintea' 
upon  the  I  Objections 'Which  went  to  the  disclaimed' 
parts  ofithe-'inventionv  and.  that  ■those'' issues  must 
therefore  he  tried,'  Fourthly,  that  the  disclaimer, 
befeig  admitted j  proved  the  issues  as  to  a' "  certain 
parfof'tihe  'invention  no£.  being  new  or  useful,  in 
fevour  of  the  defendant,  the  prosecutor  at  the  trial 
having  aibahdoned  all  objections,  eicept  to  the  sixth' 
claim  in  the  specification,  whidhhad  beeiv  disclaimed. 
Fifthly,  that  the  title  Of  the  patent  as  regarded 
"ins'truments  used  for  writing  and  marking  .'.-' was 
satisfied  by  the'inventionS  fbr  improvements  in  pen* 
holderk  atid'pencil-caBeSj  which  may  be  describedaa 
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instraments  used  for  writing  and  marking  with  pens 
and  pencils.  Eegina  v.  Mill,  20  Law  J.  Eep.  (n.s.) 
C.P.  16;  10  Com.  E.  Eep.  379. 

SembU in  actions  or  suits,  not  being  proceedings 

by  scire  facias,  and  which  were  not  pending  at  the 
time  of  the  enrolment  of  a  disclaimer  under  the 
5  Sr  6  Will.  4.  c.  S3.  ».  1,  the  disclaimer  is  to  be 
deemed  and  taken  to  b"?  a  part  of  the  patent  or 
specification  from  the  time  of  the  granting  of  the 
letters  patent,  and  not  from  the  time  of  its  enrol- 
ment only.     Ibid. 

A  declaration  in  case  for  the  infringement  of  a 
patent,  "  for  improvements  in  giving  signals  and 
sounding  alarums  in  distant  places  by  means  of 
electric  currents  transmitted  through  metallic  cir- 
cuits," alleged  that  the  defendants  had  used  "the 
said  invention."  The  specification  of  the  patent 
made  nine  several  claims  in  respect  of  different  im- 
provements. The  jury  having  found  an  infringe- 
ment in  respect  of  one  of  such  improvements,  that 
was  held  to  be  a  sufficient  finding  of  the  infringement 
alleged  in  the  declaration.  The  Electric  Telegraph 
Co.  V.  Brett,  20  Law  J.  Eep.  (n.s.)  C.P.  123;  10 
Com.  B.  Eep.  838. 

The  title  of  the  patent  and  every  part  of  the  spe- 
cification in  which  directions  were  given  for  putting 
the  apparatus  in  use,  mentioned  "  metallic  circuits  " 
as  the  means  by  which  the  electric  current  was  to  be 
conveyed,  but  no  claim  was  made  in  respect  of  such 
circuits.  At  the  time  of  the  patent  it  was  not 
known,  but  it  was  subsequently  discovered,  that  the 
earth  might  be  used  to  complete  the  circuit  to  an 
extent  of  almost  one-half  of  the  circuit,  and  that 
metal  might  be  dispensed  with  to  that  extent,  and 
the  defendants  had  always  used  this  new  discovery  : 
— Held,  nevertheless,  that  the  defendants,  having 
been  found  by  the  jury  to  have  adopted  a  part  of  the 
plaintiffs'  invention,  the  patent  had  been  infringed. 
Ibid. 

The  jury  found  that  "  the  sending  of  sigflals  to 
intermediate  stations  "  was  a  new  invention  of  tlie 
patentees  and  had  been  adopted  by  the  defendants. 
There  was  a  distinct  claim  in  the  specification  for 
this  improvement,  and  the  method  of  carrying  it  into 
effect  was  pointed  out : — Held,  that  this  was  the 
proper  subject  of  a  patent;  and  that  the  idea  and 
method  being  obvious  and  simple  did  not  make  any 
difference;  and  that  the  plaintiffs  were  entitled  to  a 
verdict  in  respect  of  such  finding,  although  by  the 
defendants'  method  signals  were  sent  from  as  well  as 
to  intermediate  stations.     Ibid. 

The  plaintiffs'  system  was  worked  by  six  wires, 
but  no  specific  claim  was  made  to  any  particular 
number  of  wires  or  any  particular  system  of  making 
the  signals.  The  defendants  used  only  one  wire, 
and  made  the  signals  in  a  diflferent  manner  by 
counting  repeated  deflections  of  the  needle : — Held, 
that  a  finding  of  the  jury  "  that  as  a  whole  the  system 
of  counting  with  one  wire  and  two  needles  is  not  the 
same  as  the  system  of  the  plaintiffs,"  did  not  entitle 
the  defendants  to  a  verdict,  the  plaintiffs'  claim  not 
being  to  any  particular  system,  but  to  the  particular 
improvements  pointed  out  in  his  specification.    Ibid. 

In  the  specificalion  of  a  patent  for  "improve- 
ments in  looms  for  weaving,"  the  plaintiff  declared 
that  his  improvements  applied  to  tliat  class  of 
machinery  called  power-looms,  and  consisted  "  in  a 
novel  arrangement  of  mechanism,  designed  for  the 


purpose  of  instantly  stopping  the  whole  of  the  work- 
ing parts  of  the  loom  whenever  the  shuttle  stops  in 
the  shed."  After  describing  the  manner  in  which 
that  was  done  in  ordinary  looms,  the  specification 
proceeded  thus: — "The  principal  defect  in  this 
arrangement,  and  which  my  improvement  is  intended 
to  obviate,  is  the  frequent  breakage  of  the  different 
parts  of  the  loom,  occasioned  by  the  shock  of  the 
lathe  or  slay  striking  against  the  'frog'  (which  is 
fixed  to  the  framing).     In  my  improved  arrangement 

the  loom  is  stopped  in  the  following  manner: I 

make  use  of  the  '  swell '  and  the  '  stop-rod-finger'  as 
usual;  the  construction  of  the  latter,  however,  is 
somewhat  modified,  being  of  one  piece  with  the 
small  lever  which  bears  against  the  '  swell,'  but 
instead  of  its  striking  a  stop  or  '  frog '  fixed  to  the 
framing  of  the  loom,  it  strikes  against  a  stop  or 
notch  upon  the  upper  end  of  a  vertical  lever, 
vibrating  upon  a  pin  or  stud.  The  lever  is  furnished 
with  a  small  roller  or  bowl,  which  acts  against  a  pro- 
jection on  a  horizontal  lever,  causing  it  to  vibrate 
upon  its  centre  and  throw  a  clutch-box  (which  con- 
nects the  main  driving-pulley  to  the  driving-shaft) 
out  of  gear,  and  allows  the  main  driving-pulley  to 
revolve  loosely  upon  the  driving-shaft,  at  the  same 
time  that  a  projection  on  the  lever  strikes  against 
the  'spring-handle'  and  shifts  the  strap;  simulta- 
neously with  these  two  movements,  the  lower  end  of 
the  vertical  beam  causes  a  break  to  be  brought  in 
contact  with  the  fly-wheel  of  the  loom,  thus  instan- 
taneously stopping  every  motion  of  the  loom  with- 
out the  slightest  shock."  After  the  date  of  the 
plaintiff's  patent,  the  defendant  obtained  a  patent 
for  "  improvements  in  and  applicable  to  looms  for 
weaving,"  and  amongst  them  he  claimed  a  novel 
arrangement  of  apparatus  for  throwing  the  loom  out 
of  gear  when  the  shuttle  failed  to  complete  its  course. 
In  the  defendant's  apparatus  the  "  clutch-box  "  was 
not  used,  but  instead  of  it  the  "stop-rod-finger" 
acted  on  a  loose  piece  or  sliding  frog;  but  instead  of 
a  rigid  vertical  lever,  as  in  the  plaintiff's  machine, 
the  defendant  used  an  elastic  horizontal  lever,  and 
by  reason  of  the  pin  travelling  on  an  inclined  plane 
the  break  was  applied  to  the  wheel  gradually,  and 
not  simultaneously.  The  jury  found  that  the  plain- 
tiff's arrangement  of  machinery  for  stopping  looms, 
by  means  of  the  action  of  the  "  clutch-box  "  in  com- 
bination with  the  action  of  the  break,  was  new  and 
useful;  also  that  the  plaintiff's  arrangement  of  ma- 
chinery for  bringing  the  break  into  connexion  with 
the  flj- wheel  was  new  and  useful;  and  that  the  de- 
fendant's arrangement  of  machinery  for  the  latter 
purpose  was  substantially  the  same  as  the  plaintiff's : 
— Held,  upon  these  findings,  first,  that  the  specifica- 
tion was  good;  secondly,  that  the  defendant  had  in- 
fringed the  patent.  Sellers  v.  Dichinson,  20  Law  J. 
Eep.  (n.s.)  Exch.  417;  S  Exch.  Rep.  312. 

The  specification  of  a  patent  for  improved  arrange- 
ments for  raising  ships'  anchors,  claimed  as  the  inven- 
tion of  the  patentee,  a  cable-holder,  which  it  described 
thus: — "The  scolloped  shell  in  which  the  iron  chain 
cable  appears  in  the  drawing  is  upon  a  new  plan,  to 
hold,  without  slipping,  a  chain  cable  of  any  size,  as 
shewn  by  the  opening  form  of  the  scollops  at  the  top 
and  bottom  of  figure  2."  It  also  claimed  as  the  in- 
vention of  the  patentee,  "  the  new  form  of  a  scolloped 
shell  (as  shewn  in  figure  2),  in  conjunction  with  the 
arrangements  hereinbefore  described."    A  drawing 
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attached  to  the  specification  shewed  that  the  inner 
sides  of  the<;able-holder  and  the  scollops  were  not  to 
be  parallel,  but  should  converge  towai'ds  the  centre 
of  the  cable-holder.  In  an  action  for  an  infringe- 
ment of  the  patent,  it  was  proved  that  the  specifica- 
tion and  drawings  would  enable  a  competent  workman 
to  make  a  cable-holder  which  would  hold  chains  of 
ditferent  sizes: — Held,  that  the  specification  did  not 
sufficiently  describe  the  nature  of  the  invention;  that 
it  was  at  least  ambiguous  whether  it  was  an  invention 
of-a  cable-holder  to  hold  a  chain  and  carry  one  size, 
or  to  hold  cables  of  different  sizes,  and  was  therefore 
had.  Rasiings  v.  Brown,  22  Law  J.  Eep..(i(.s.)  Q,B. 
161 ;  1  E.  &  B.  4S0. 

A  obtained  a  patent  for  "  an  improved  turning, 
table  for  railway  purposes,"  and  in  his  specification 
gave  a  description  of  the  machinery,  of  which  no  part 
was,  in  fact,  new,  except  certain  suspending  rods. 
The  'Combination,  however,  was  both  new  and  useful. 
In  the  specification,  the  patentee  claimed  as  his 
invention  the  "improved  turning-table  hereinbefore 
described,  such  my  invention  being  to  the  best  of  my 
knowledge  and  belief  entirely  new": — Held,  that  the 
specification  was  insufficient  for  not  shewing  what 
was  new  and  what  old.  Hohaes  v.  the  London  and 
North- Western  Eail.  Co.,  22  Law  J.  Eep.  (n.s.)  C.P. 
37;  12  Cora.  B. JRep.  831. 

Declaration  for  infringement  of  a  patent  for  "  cer- 
tain improvements  in  valves  or,  plugs  for  the  passage 
of  water  or  oth^r.,fluids."  Pleas — Not  guilty;  that 
theplaintifFs  were  not  the  first  inventors;  and  that  the 
invention  was  not, new.  At  the. trial,  the  plaintiffs 
put-in  thg  specifica,tion,  which,  after, describing  the( 
invention,  claimed  as,  "the  improvements,"  three 
things,  .eacfi,  of  which,  taken  by  itself,  was  old.  JBate- 
many.Griiy,  22  Law  J,.  Rep.  (n.s.)  Exch.  29,0;  8 

Exch,  Rep.  ,9,06. <Si3!Ji&.^That  the  specification 

was  bad. 

The  plaintiff  took  put^  parent  for, "  improvenjenta, 
in  machinery  for. raising, ftn)i  impelljijg  water,'' and 
Kis  specificatipm  described  his  machinery  a?  consist-, 
ing, of  a  wheel  with  hollow  spokes  into, which  water 
was  introduced,  and  vphict),  being  made  to  rotate, 
expelled  the  water  in  the  spokes,  and  caused  ac^rre-, 
sjpon^mg  portion  of  water  tfliriseup  and  supply  jts 
place,  thereby  maintaining  a  continuous  flow.  T^^^ 
specificatio^i  described  the  wheel  as  part  of  the  ma- 
chinery, and  stated  that  t^e  patentee  did, not  coiifine 
himself  to  the  nuniber  or  use  of  hollow  spokes,  but 
in  some,  cases  primosed  to  substitute  circular  Jiscs 
with  water  chann^'s  between,  and  generally  to  coii- 
struct  the  wheel  of  any  configuration  so  as.'jt'had 
(ihaiinels  in  the  interior  for  the  passage  of  the  liquids,' 
and  was  adapted'  to  heutraliz'e  the  effects  of  siiction 
by  haviiig  a  correspdhding  degree  of  suction  oh  each 
side.  The  specification  disclaiined  the  plaintiff's 
being  the  discoverer  that  liquids,  may  he  Raised  by 
centrifugal  force,  or  the  'sole  application  of  machinery 
for  raising  wAter  by  centrifugal  force,  and  claimed  as 
the  inveiiti(ihthe  eonitructibti  ofiSachinefy;  for'ra'isi'iig' 
and  impelling  water  by  indaws  of  introducif^g"  it  ititb 
compressed  air  by  virtiie  off  centrifugal  force  impart- 
ed thereto  by  such  machinery,  and  was  the  applica- 
tion of  the  before-mentioned  inventions,  both  when 
used  in  comhihation '  or  separately;'  The  liSe  of  a 
hollow  wheel  for  raising  water  by  virtue  of  centrifii- 
gal  force  was  nota  new  invention;  hut  the  plaintiff's 
improvement  consisted  in  a  new  combination  of  the 
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hollow  wheel  with  suction  pipes  placed  on  each  side 
of  it,  so  as  to  admit  the  water  on  both  sides  of  the 
wheel,  and  thereby  preserve  its  equilibrium: — Held, 
(in  an  action  for  infringing  the  patent)  that  the  spe- 
cification was  bad,  as  it  described  the  wheel  as  part 
of  the  invention,  and  did  not  clearly  shew  that  it  was 
old,  and  not  claimed  by  the  plaintiflf.  Tetley  v.  Boston, 
23  Law  J.  Rep.  (n.s.)  Q.B.  77;  2  E.  &  B.  966. 

(5)  Enrolment  and  Disclamer. 

A  patent  was  granted  "  for  improvements  in  the 
manufacture  of  gelatinous  substances,  and  in  the  ap- 
paratus to  be  used  therein,"  with  the  usual  proviso 
as  to  the  enrolment  of  the  specification  within  six 
months.  Before  the  expiration  of  the  six  months, 
the  grantee  assigned  all  his  interest  in  the  patent. 
He  then,  by  leave  of  the  Solicitor  General,  disclaimed 
that  part  of  the  title  contained  in  the  words  "  and  in 
the  apparatus  to  be  used  therein,"  a  copy  of  which 
disclaimer  was  filed  by  the  Clerk  of  the  Patents  of 
England,  the  original  having  been  duly  certified.  In 
an  action  by  the  assignee  of  the  grantee  for  an  in- 
fringement, the  declaration  stated  the  patent  to  have 
been  granted  for  "  certain  improvements  in  the  mam  - 
facture  of  gelatinous  substances  and  the  apparatus 
to  be  use4  therein ;"  and  also  stated  the  specification, 
the  disclaimer,  and  the  assignment : — Held,  upon  an 
issue  as  to  the  specification  of  the  said  invention 
being  enrolled, that  no  objection  could  betaken  that 
the  apparatus  specified  was  not  new.  Wallvngton  v.' 
Dale,  23  Law  J.  Rep.  (n.s.)  Exch.  49;  7  Exch.  Rep. 
888. 

J  Held,  also,  tl)!Ht  the  diacl.ainjer  by  the  grantee  after 
the  assignment  was  valid  as  soori  as  ii  was  entered  of 
record.     Ibid. 

Held,  also,  that  the  filing  of  a  copy  of  the  dis- 
claimer was  a  sufficient  compliance , with  the  provi- 
sions of  theS  &  eWill.  4.  c.  83^  8.1.'    Ibid. 

In  an  action  by  the  assignee  of  a  patent  for  its 
infringement,  the  declaration  alleged  that,  after  tjhe 
assignment,  the  grantee  of  the  patent,  pursuant  to 
th^'  statute  5  &  6  Will;  4.  c.  83.  entered  with  the 
clerk  of  the  patents  a  disclaimer  of  part  of  the  title', 
of  the  invention.  ,  P^ea,  that,  before 'the  making  of 
the  disclaimer,  the  grantee  assigned  the  patent  to  the 
plaintiff,  and  at  the  time  of  making  the  disclaimer 
was  niit  a  perion  '  who  'cotild  not  lawfully  erter 
such  disclaimer^  without  this,  that,  purstian't  to  the 

statute,  he  entered  the  disc]airther,'mo£^o  et  fdrtnd: 

Held,  that,  under  this  traverse,  the  only  issue  raised 
was,'whether,  in  point  of  fact,  a  disclaimer  wasentered 
hy  the  grantee.  Wallmgton  y.  Dak,  6  Exch.  Eep, 
284.'        '    "    '         , 

(C)  Extension  of  Letters  Patent.    ,>      . 

Ah  importer  of  a  foreign  invention,  by  which'  the 
public  is  b^tjefited,  is  entitled  to  be  put  on  the  same 
footing  as  an  driginal  inventor,  when  applying  for  a 
prolongation  f6r  such' foreign  importation. '/»  »-e 
Serrfs  Patent,  1  Modte,  P.O.  13S.       

In  a  cSse,  therefore,  where'  the  invention  was  of 
considerable  commercial  value,  and  the  importers 
had  embarked  a  large  capital  upon  machiner/in 
trying  to' introduce  it  to  general  'use,  and  incurred 
considerable  loss  in  so  doing,  the  Judicial  Committee 
recommended  an  extension  of  the  letters  patent  for 
six  years.     Ibid.'      ■,  "  .■ 

To  entitle  an  equitable  assignee  to  appear  with  the 
3X 
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legal  assignees  of  a  patent,  on  a  petition  for  a  prolon- 
gation of  the  letters  patent,  the  name  of  such  equita- 
ble assignee  must  appear  with  the  other  petitioners,  in 
theadvertisements,  required  bjsection  i.  of  the  statute 
6  &  6  Will.  4.  i;.  83,  and  rule  2,  made  in  pursuance 
thereof.     In  re  Nohle's  Patent,  7  Moore,  P.O.  191. 

The  importer  of  an  invention  from  abroad  is  an 
inventor  within  the  meaning  of  the  statute  5  &  6 
Will.  4.  c.  83,  and  entitled  to  apply  for  an  exten- 
sion of  the  term.  In  re  Claridge's  Patent,  7  Moore, 
P.C.  394. 

But  the  Judicial  Committee  will  look  with  jea- 
lousy into  the  merits  of  the  invention  imported.  Ibid. 

Application  for  an  extension  by  the  trustees  of  a 
joint-stock  company  (the  assignees  of  the  patentee) 
refused;  the  invention  imported  having  been  in  com- 
mon use  in  France,  and  no  great  risk  or  expenditure 
incurred  by  the  patentee  or  his  assignees  in  intro- 
ducing it  to  the  public.     Ibid. 

Application,  under  the  statute  14  &  15  Vict.  c.  99, 
e.  6,  by  parties  who  opposed  an  extension  of  letters 
patent,  for  production  and  inspection  of  the  petition- 
ers* accounts  previous  to  the  hearing  of  the  petition 
refused,  with  costs.  In  re  Bridson's  Patent,  7  Moore, 
P.C.  499. 

Costs  given  to  all  the  opposers  upon  petitioner's 
abandoning  petition  before  hearing.     Ibid. 

Where  the  petition  is  abandoned,  it  is  not  neces- 
sary that  the  opposers  should  serve  the  petitioners 
with  notice  of  their  intended  application.     Ibid. 

On  a  petition  for  prolongation  of  letters  patent,  a 
day  was  fixed  for  hearing.  Objections  were  lodged 
against  an  extension.  Before  the  hearing  the  peti- 
tioners abandoned  the  prosecution  of  the  petition. 
In  such  circumstances,  costs  of  opposition  allowed  to 
opposer.    In  re  Hornby's  Patent,  7  Moore,  P.C.  503. 

The  Judicial  Committee  will  not  permit  a  party  to 
be  heard  in  opposition  to  an  application  for  a  pro- 
longation of  the  term  of  letters  patent  unless  a 
caveat  has  been  entered  in  his  name.  In  re  Lowe's 
Patent,  8  Moore,  P.C.  1. 

Any  one  of  the  public  has  a  right  to  enter  a  caveat 
and  to  be  heard  in  opposition  at  the  hearing.     Ibid. 

The  circumstance  of  there  being  lis  pendens, 
respecting  the  validity  of  the  letters  patent,  is  no 
objection  to  the  grant  of  an  extension  of  the  original 
letters  patent.  In  re  Heath's  Patent,  8  Moore, 
P.C.  217. 

Term  of  letters  patent  extended  for  seven  years 
on  the  ground  of  the  meritorious  nature  of  the  in- 
vention, and  the  extensive  litigation  the  patentee 
had  been  put  to  in  protecting  his  patent  rights  which 
had  prevented  any  remuneration.     Ibid. 

Form  of  Order  in  Council,  pursuant  to  the  statute, 
15  &  16  Vict.  c.  83.  s.  40,  directing  the  Lord  Chan- 
cellor to  make  and  seal  new  letters  patent,  upon  the 
report  of  the  Judicial  Committee  recommending  an 
extension  of  the  term,  under  the  provisions  of  the 
statutes  5  &  6  Vict.  s.  83.  and  7  &  8  Vict.  c.  69. 
Ibid. 

No  accounts  were  kept  by  the  deceased  patentee 
of  the  expenditure  or  receipts  on  account  of  his 
patent.  Upon  its  appearing  that  his  estate  was  of 
little  value  (his  effects  being  sworn  for  administration 
under  100/.)  the  petitioner,  the  administratrix  of  the 
patentee,  on  the  allegation  that  there  had  been  no 
profits,  but  considerable  loss,  to  such  estate,  was 
examiifed  to  prove  that  fact.    Ibid. 


Where  letters  patent  (for  improvements  in  ma- 
chinery, tools,  or  apparatus  for  cutting,  planing, 
turning,  driUing,  and  rolling  metals)  embraced  seve- 
ral subjects,  one  only  of  which,  namely,  the  rolling 
of  metals,  bad  been  worked  out,  and  that  part  of 
the  patent  was  aifected  by  subsequent  patented 
improvements  by  the  same  patentee,  and  could  not 
be  effectually  used  without  such  subsequent  improve- 
ments, the  Judicial  Committee,  before  recommend- 
ing an  extension  of  the  term  of  the  first  patent,  put 
the  petitioner  upon  terms  of  disclaiming  all  the  parts 
of  the  original  patent  not  worked  out,  and  restricted 
the  prolongation  to  the  unexpired  term  of  the  subse- 
quent patents.  In  re  Bodmer's  Patent,  8  Moore, 
P.C.  282. 

The  provisions  of  section  25.  of  the  statute 
15  &  16  Vict.  c.  83,  enacting  that  letters  patent 
obtained  in  the  United  Kingdom  for  patented  foreign 
inventions  are  not  to  continue  in  force  after  the 
expiration  of  the  foreign  patent,  apply  only  to 
patents  granted  in  the  United  Kingdom  subsequent 
to  the  passing  of  that  statute.     Ibid. 

(D)  Bepbalino  Letteks  Pateht. 

Semhle — that  on  a  trial  upon  a  sci.  fa.  to  repeal  a 
patent,  the  on-m  proiandi  is  on  the  prosecutor,  and 
that  he  must  shew  that  the  patent  is  void  on  some 
one  of  the  grounds  contained  in  the  suggestions,  and 
that  if  the  jury  think  that  the  case  is  left  in  doubt, 
they  ought  to  find  for  the  defendant.  Under  the 
statute,  the  effect  of  a  caveat  lodged  at  the  chambers 
of  the  Attorney  General  is  merely  to  entitle  the 
party  lodging  it  to  notice.  Begina  v.  Cutler,  3  Car. 
&  K.  215. 

Application  for  liberty  to  sue  on  a  bond  given  to 
the  clerk  of  the  Petty  Bag  for  securing  costs  to  the- 
defendant  in  scire  facias  to  repeal  a  patent.  Begina 
v.Mill,  UBeav.  312. 

Pending  a  proceeding  in  sci.  fa.  to  repeal  a  patent, 
the  patentee  disclaimed  a  part,  under  the  5  &  6  Will.  4. 
c.  83.  The  prosecutor  still  proceeded,  and  ultimately 
failed  : Held,  that  he  ought  to  pay  the  costs  subse- 
quent to  the  disclaimer.     Ibid. 

After  a  judgment  in  scire  facias  in  the  Court  of 
Queen's  Bench  annulling  letters  patent,  and  direct- 
ing that  they  should  be  restored  to  the  Court  of 
Chancery  to  be  cancelled,  the  Lord  Chancellor  has 
no  jurisdiction  to  stay  the  execution  of  the  judgment 
— his  duty  in  cancelling  the  enrolment  being  only 
ministerial.  Begina  v.  the  Eastern  Archipelago  Co., 
4  De  Gex,  M.  &  G.  199. 

Where  a  petition  is  presented  in  the  Petty  Bag  in 
Chancery  to  the  Lord  Chancellor,  the  clerk  of  the 
Petty  Bag  is  the  proper  officer  to  draw  up  the  order 
pronounced  on  such  petition.   Ibid. 

A  writ  of  scire  facias  having  issued  out  of  Chan- 
cery to  repeal  certain  letters  patent,  the  patentee 
presented  a  petition  to  the  Common  Law  side  of  the 
Court,  alleging,  that  the  writ  contained  improper 
recitals  and  suggestions,  which,  if  used  as  a  defence 
in  an  action  at  law  for  the  infringement  of  a  patent, 
would  be  inadmissible,  and  praying  that  the  writ 
might  be  quashed,  or  reformed,  by  striking  out  the 
objectionable  matter:  the  Lord  Chancellor  declined 
to  exercise  the  jurisdiction  reserved  to  him  by  the 
46th  section  of  the  Act  12  &  13  Vict.  c.  109,  on  the 
ground  that,  by  the  39th  section  of  that  act,  jurisdic- 
tion, in  such  cases,  was  conferred  on  the  Judges  of  the 
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superior  courts  of  common  law,  and  that  they  could 
more  satisfactorily  dispose  of  the  question  of  plead- 
ing involved  in  the  ease.  Begi/na  v.  Hwncock,  5  De 
Gex,  M.  &  G.  332. 

(E)   ASSIONMBNT  AND  LICENCE  TO  nSB. 

[See  Helens  v.  Hooper,  title  Covenant,  (C). 
Bower  v.  Hodges,  title  Covenant,  (F)  (c);  and 
Hills  V.  Laming,  title  Deed,  (C)  (e).] 

The  plaintiffs,  the  assignees  of  a  patent,  granted  a 
licence  to  the  defendant  to  use  the  patent  upon  the 
terms  of  his  paying  an  annual  rent  of  2,0002.,  to  be 
made  up  at  the  end  of  each  year;  and  reserved  to 
themselves  the  power  of  determining  the  licence  in 
the  event  of  default  being  made  in  payment  of  this 
rent.  The  defendant  failed  in  paying  the  rent;  but 
the  plaintiflFs,  notwithstanding,  for  several  years  al- 
lowed the  defendant  to  use  the  patent,  and  received 
from  him  a  less  annual  sum  than  that  stipulated. 
At  length,  however,  they  determined  the  licence, 
having  subsequently  to  the  expiration  of  the  previous 
year,  received  from  the  defendant  payments  on  the 
tooting  of  the  reduced  rent : — Held,  that,  by  so 
doing,  the  plaintiffs  had  elected  not  .to  treat  the 
previous  breach  as  a  forfeiture  of  the  licence,  and 
that  consequently  they  were  not  entitled  to  an  in- 
junction restraining  the  defendant  from  using  the 
patent.     Warwick  v.  Hooper,  3  Mac.  &  G.  60. 

(F)  Infhingement. 
{a)  What  anwmnts  to. 


[See  The  Electric 
(B)  (o).] 


Telegraph  Co.  v.  BreM,  <mte, 


In  the  specification  of  his  patent  for  improvements 
in  the  manufacture  of  iron  and  steel,  the  plaintiff 
declared  the  nature  of  his  invention  to  be,  "  the  use 
of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  into  cast  steel;"  and  he  specified 
the  manner  of  his  invention  to  be,  by  putting  por- 
tions of  blistered  steel  into  a  crucible  together  with 
three  per  cent,  weight  of  carburet  of  manganese, 
which  latter  substance  is  formed  by  a  combination 
of  oxide  of  manganese  and  carbon  under  great  heat. 
Previous  to  the  plaintiff's  patent,  oxide  of  manganese 
had  been  tried,  but  unsuccessfully,  to  be  used  in  the 
making  of  cast  steel,  for  when  put  into  the  pots  with 
the  steel  it  combined  with  the  carbon  in  the  sub- 
stance of  the  pots  and  spoiled  them;  but  neither 
carburet  of  manganese  nor  its  component  elements 
together  had  been  so  used.  After  the  plaintiff  had 
obtained  his  patent  he  made  very  superior  cast  steel 
by  the  process  described,  first  making  the  carburet 
of  manganese  by  subjecting  the  oxide  and  carbona- 
ceous matter  together  to  a  great  heat  in  a  separate 
crucible,  and  then  putting  it  into  the  crucible  con- 
taining the  blistered  steel  in  a  state  of  fusion.  The 
defendant  afterwards  made  cast  steel  by  putting  the 
oxide  and  the  carbonaceous  matter  and  the  pieces  of 
blistered  steel  together  at  the  same  time  into  the 
same  pot,  and  thus  made  the  same  superior  cast 
steel  at  a  less  expense,  making  one  pot  and  one 
heating  serve  the  whole  process.  It  was  shewn  that 
the  oxide  and  carbonaceous  matter  combined  and 
formed  carburet  of  manganese  at  a  lower  degree 
of  heat  than  was  requisite  to  melt  the  steel,  and  that 
the  carburet  when  so  formed  afterwards  combined 
with  the  steel.     On  the  question  whether  the  de- 


fendant had,  by  so  making  east  steel,  infringed  the 
plaintiff's  patent, — Held,  by  the  majority  of  the 
Court,  that  there  was  evidence  of  an  infringement, 
inasmuch  as  the  plaintiff's  patent  was  not  limited  to 
the  particular  mode  of  using  the  carburet  described 
in  his  specification,  and  that  the  defendant,  by  the 
process  adopted  by  him,  had  either  used  carburet  of 
manganese  or  a  known  chemical  equivalent  for  that 
substance  (namely,  its  elements)  in  the  manufacture 
of  cast  steel.  But  held,  by  the  minority,  that  there 
was  no  infringement,  as,  though  the  defendant  had 
used  an  equivalent  for  the  carburet  (namely,  its 
known  component  parts),  it  was  not,  at  the  time 
when  the  patent  was  granted,  known  to  scientific 
persons  that  the  component  parts  of  the  carburet 
were  equivalent  to  the  carburet  itself,  applied  ac- 
cording to  the  specification  for  producing  the  desired 
result ;  and  they  thought  that  the  defendant's  pro- 
cess was  an  improvement  on  the  plaintiff's  patent, 
and  not  an  infringement  of  it.  Heath  v.  Unwin  (in 
error),  22  Law  J.  Rep.  (n.s.)  C.P.  7;  12  Com.  B. 
Eep.  522. 

A  patent  was  taken  out,  the  title  of  which  was 
(after  a  disclaimer  of  part)  for  "  improvements  in  the 
manufacture  of  candles."  The  specification  stated 
the  invention  to  relate  to  "  a  mode  of  manufacturing 
candles  by  the  application  of  two  or  more  plaited 
wicks  in  each  candle, "and  set  out  at  length  the  mode 
of  so  placing  the  wicks  that  in  burning  the  ends 
always  turned  outwards.  In  an  action  for  infringe- 
ment, the  defendants  pleaded  not  guilty.  At  the 
trial  a  candle  was  produced  which  had  been  made  at 
the  defendants'  manufactory,  in  which  the  wicks 
turned  outwards  in  burning,  but  no  evidence  was 
offered  of  the  mode  in  which  it  was  made : — Held, 
that  there  was  no  evidence  of  infringement,  the  patent 
being  for  the  mode  of  manufacturing  such  a  candle, 
and  not  for  the  candle  itself.  Palmer  v.  Wagstaffe, 
23  Law  J.  Eep.  (N.s.)  Exch.  217;  9  Exch.  Rep. 
494. 

The  specification  of  a  patent  for  improvements  in 
wheels  described  the  invention  as  consisting  of  a  mode 
of  forming  a  wheel  of  one  solid  piece  of  wrought  iron, 
by  means  of  welding  pieces  of  wrought  iron  together 
so  as  to  form  the  rim,  spoke  and  nave  into  one  com- 
pact mass.  Defendants  used  a  wheel  made  by  weld- 
ing pieces  of  wrought  iron  together  so  as  to  form  a 
single  compact  piece  of  wrought  iron  :  the  mode  of 
forming  the  nave  was  the  same  as  that  in  the  speci- 
fication; the  mode  of  forming  the  rim  was  different : 
— Held  that,  it  appearing  that  the  mode  of  forming 
the  nave  was  a  material,  new  and  useful  part  of  the 
invention,  the  use  of  it  by  defendants  was  an  infringe- 
ment of  the  patent,  although,  in  the  specification, 
after  describing  the  whole  structure,  the  invention 
was  stated  to  consist  in  the  circumstance  of  the  centre 
boss,  or  nave,  arms  and  rim,  of  the  wheel  being  wholly 
composed  of  wrought  iron  welded  into  one  solid  mass 
"  in  manner  hereinbefore  described."  Smith  v.  the 
London  and  North-  Western  Bail.  Co.,  2  E.  &  B.  69. 

Where  A  and  B  are  tenants  in  common  of  a 
patent  assigned  to  them,  if  B  dies,  actions  for  infringe- 
ments committed  in  B's  lifetime  survive  to  A,  who  is 
entitled  at  law  to  recover  the  whole  damages.     Ibid. 

(6)  Injimction  and  Account. 

Under  the  82nd  section  of  the  Common  Lawf  Pro- 
cedure Act,  1854,  this  Court  will  grant  onlj;,  a  rule 


524 


PATENT;  (F)  I»riiiNQEMEKr. 


nisi  in  the  first  instance  for  an  injunction  against  a 
defendant  in  an  action  for  infringing  a  patent;  and 
on  CAuse  being  shewn,  it  will  give  such  directions  as 
would  be  given  by  a  Court  of  equity.  Gittim  v. 
Si/rtm,  24  Law  J.  Rep.  (k.s.)  C.P.  48;  15  Com,  B. 
Rep.  362. 

The  right  to  an  account  in  respect  of  articles  ma- 
nufactured and  used,  in  violation  of  a  patent,  is 
ancillary  to  the  right  to  an  injunction ;  and,  therefore, 
■where  the  case  for  the  injunction  fails,  an  account 
will  not  be  decreed.  Smith  v.  the  London  and  SotUlt- 
Western  Rail.  Co.,  23  Law  J.  Rep.  (h.s.)  Chanc.  562 ; 
Kay,  408. 

The  owners  of  a  patent,  which  expired  in  ]  849, 
being  aware  of  infringements  of  their  patent  by  A  B 
and  by  C  D,  after  a  lengthened  negotiation,  brought 
an  action  against  A  B  in  18S2.  The  validity  of  the 
patent  was  disputed,  but  the  action  resulted  in  a  ver- 
dict in  favour  of  the  patentees.  No  notice  had  pre- 
viously been  given  to  C  D;  but,  upon  this  verdict 
being  given,  application  was  made  to  C  D  for  an 
account  as  to  the  articles  made  and  used  by  him  prior 
to  the  expiration  of  the  patent.  This  being  refused, 
a  bill  was  filed  against  C  D  for  discovery,  for  an  ac- 
count, and  also  for  an  injunction  as  to  the  articles 
made  during  the  existence  of  the  patent;  but  the  bill 
was  dismissed,  with  costs,  on  the  ground  of  delay. 
Ibid. 

Where  a  patent  had  been  in  force  for  twelve  years, 
and  had  been  the  subject  of  four  suits  against  dif- 
ferent persons,  all  of  which  terminated  favourably  to 
the  patentee,  and  in  two  of  which  verdicts  had  been 
given  in  favour  of  the  validity  of  the  patent, — Held, 
that,  in  a  fifth  case,  the  patentee  was  entitled  to  an 
injunction  pending  the  trial  of  the  legal  right,  al- 
though a  fresh  fact  was  brought  forward  tending  to 
impeach  the  novelty  of  the  invention.  A  patentee 
does  not  acquiesce  in  the  infringement  of  his  patent 
by  omitting  to  proceed  by  Jieri  facias  to  set  aside  a 
subsequent  patent  extending  to  part  of  his  invention, 
unless  such  subsequent  patent  is  put  in  practice. 
Newall  v.  Wilson,  2  De  Gex,  M,  &  G.  282. 

An  allegation  as  to  the  defendant's  inability  to  be 
amenable  in  damages, — Held,  not  irrelevant  upon  a 
motion  for  an  injunction  against  the  infringement  of 
a  patent.     Ibid, 

Where  the  patentee  of  an  invention  has  obtained 
a  verdict  against  the  defendant  for  infringing  the 
patent,  the  Court  will  compel  the  defendant  to  ren- 
der to  the  plaintiff  an  account  of  all  articles  made  by 
him  in  imitation  of  the  patented  articles  of  the  plain- 
tiff, and  to  pay  to  the  plaintiff  a  sum  equal  to  the 
price  of  those  which  he  had  sold,  and  a  further  sum 
equal  to  the  value  of  so  many  of  such  articles  as  the 
defendant  has  remaining  in  stock.  Mollwnd  v.  Fox, 
23  Law  J.  Rep.  (n.s.)  Q.B.  211 ;  3  E.  &  B.  977. 

Under  the  Patent  Law  Amendment  Act,  15  &  16 
Vict.  c.  83,  where  an  action  has  been  brought  for  the 
infringement  of  a  patent,  a  retrospective  account  of 
the  defendant's  sales  and  profits  of  the  patented 
article  will  not  be  granted  before  final  judgment. 
Neither  does  the  act  give  power  to  order  an  inspection 
of  the  defendant's  books  containing  entries  relating 
to  such  sales.  But,  upon  reasonable  evidence  of  the 
existence  of  a  valid  patent,  and  of  its  having  been  in- 
fringed by  the  defendant,  and  of  the  defendant's 
making  a  profit  by  such  infringement,  the  defendant 
will  be  ordered  to  keep  an  account  of  all  sales  to  be 


made  of  the  article  alleged  to  be  an  infringement  of 
the  plaintiff's  patent,  and  of  the  profits  thereon,  until 
the  further  order  of  the  Court,  upon  condition  of  the 
plaintiff's  waiving  all  right  to  more  than  nominal 
damages  at  the  time  of  the  action,  and  undertaking, 
in  case  the  verdict  and  judgment  should  be  in  favour 
of  the  defendant,  to  pay  to  the  defendant  the  ex- 
pense of  keeping  such  account.  Yidi  v.  Smith,  23 
Law  J.  Rep.  (n.s.)  Q.B.  342;  3  E.  &  B.  969. 

The  42nd  section  of  the  IS  &  16  Vict.  c.  83.  en- 
ables the  Court  in  which  any  action  for  the  infringe- 
ment of  a  patent  is  pending,  "to  make  such  order 
for  an  injunction,  inspection  and  account,"  as  may 
to  such  Court  seem  fit ; — Held,  that  this  vests  in  the 
Courts  of  common  law  the  powers  before  exercised 
exclusively  by  Courts  of  equity,  and  enables  them  to 
grant  either  by  interlocutory  order  an  account  of  all 
patent  articles  sold  during  the  suit,  or,  after  verdict 
for  the  plaintiff  and  as  part  of  the  final  judgment  in 
the  action,  an  account  of  all  profits  made  by  the  de- 
fendant since  the  commencement  of  the  action  and 
after  notice  that  an  account  would  be  required.  Hol- 
land V.  Pox,  23  Law  J.  Rep.  (n.s.)  Q.B.  357;  3  E. 
&  B.  977,     . 

But  the  Court  has  no  power,  where  damages, 
nominal  or  substantial,  have  been  recovered  by  the 
plaintiff,  to  order  an  account  of  profits  made  by  the 
defendant  prior  to  the  commencement  of  the  suit, 
the  damages  assessed  by  the  jury  being  considered  as 
the  compensation  for  the  loss  of  such  profits.     Ibid. 

(c)  Action  for. 

(1)  Pleas. 

In  an  action  for  the  infringement  of  a  patent,  non 
concesnU  and  a  traverse  of  the  specification  may  both 
be  pleaded.  Piatt  v.  Elce,  22  Law  J.  Rep.  (n.s.) 
Exch.  192;  8  Exch.  Rep.  364. 

On  an  application  for  leave  to  plead  several  mat- 
ters by  way  of  traverse,  an  affidavit  by  the  defen- 
dant's attorney,  that  he  is  advised  and  believes  that 
the  defendant  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  the  proposed 
pleas,  is  sufficient.     Ibid. 

In  an  action  for  infringement  of  a  patent,  the 
Court  disallowed  the  following  plea :  that  the  plain- 
tiff, having  petitioned  for  letters  patent,  represented 
to  the  Solicitor  General,  to  whom  the  matter  was  re- 
ferred, that  the  invention  consisted  of  matters  men- 
tioned in  a  paper  writing  exhibited  to  the  Solicitor 
General  (setting  it  forth),  who,  confiding  therein,  re- 
ported that  the  letters  patent  might  be  granted ;  that, 
after  the  grant  of  the  letters  patent,  the  plaintiff  en- 
rolled his  specification  in  certain  terms  and  falsely 
described  his  invention  therein;  and  that  so  much  of 
the  invention  as  was  stated  in  the  specification  was 
not  part  of  the  invention  in  the  paper  writing  and 
letters  patent  mentioned,  and  was  not  part  of  the 
invention  for  which  the  letters  patent  were  granted. 
Hancock  v.  Noyes,  23  Law  J.  Rep.  (n.s.)  Exch.  110; 
9  Exch.  Rep.  388. 

The  plaintiffs,  who  were  the  owners  of  a  patent  for 
obtaining  oil  from  bituminous  coal,  charged  the  de- 
fendants with  an  infringement  of  their  patent.  The 
bill  stated  the  patent  and  the  specification,  and  also 
referred  to  various  publications,  and  other  means  by 
which  it  had  obtained  notoriety,  in  the  whole  of 
which  J  Y,  one  of  the  plaintiffs,  was  represented  as 
the  inventor;  and  after  alleging  that  such  would  ap- 
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pear  if  the  defendants  answered  the  bill,  the  plaintiffa 
sought  to  obtain  a  discovery,  not  only  of  the  plain- 
tift's'  trade,  but  also  of  the  processes  they  used  in 
their  manufactory.  To  this  bill  the  defendants  put 
in  a  plea,  that  J  Y  was  not  the  first  or  true  inventor, 
and  except  as  to  the  discovery,  they  answered  such 
parts  of  the  bill  as  were  not  covered  by  the  plea  :— 
Held,  upon  this  plea,  that  the  facts  which  could  not 
be  laid  before  a  jury  as  evidence  in  an  action  at  law, 
brought  by  the  plaintiffs,  under  an  order  of  this 
Court,  for  an  infringement  of  their  patent,  were 
covered  by  the  answer,  but  that  if  other  defences  had 
been  set  up,  the  defendants  might  have  been  com- 
pelled to  answer  the  other  parts  of  the  bill;  and  the 
plea  was  allowed,  but  leave  was  given  to  amend  the 
order  under  which  the  action  waa  brought,  that  the 
i^sue  at  law  might  be  confined  to  the  sole  defence 
raised  by  this  plea.  Tovmg  v.  White,  23  Law  J. 
Rep.  (N.s.)  Chane.  190;  17  Beav.  532. 

(2)  Particulars  of  Breaches  and  Objections. 

In  an  action  for  infringement  of  Talbot's  patent 
for  "  improvements  in  obtaining  pictures  or  repre- 
sentations of  objects,"  the  Court  refused  to  compel 
the  plaintiff  in  his  particulars  of  breaches  to  specify 
particularly  the  persons  and  occasions,  or  the  parti- 
cular parts  of  the  specification  alleged  to  have  been 

infringed, although  the  declaration  merely  averred 

an  infringement  in  general  terms.  Talbot  v.  La 
Roche,  15  Com.  B.  Rep.  310. 

The  defendant's  particulars  of  objection  in  support 
of  his  pleas  in  an  action  for  the  infringement  of  a 
patent  for  the  manufacture  of  candles,  after  alleging 
that  the  invention  was  not  new,  stated  that  it  had 
been  used  by  the  plaintiff  and  certain  other  persons 
who  were  named,  *'  and  by  candle-makers  generally 
in  London  and  the  vicinity  thereof": — Held,  that 
this  was  a  sulficient  compliance  with  the  statute  15 
&  16  Vict.  c.  83.  s.  41,  which  requires  such  parti- 
culars to  state  the  place  or  places  at  or  in  which  the 
invention  is  alleged  to  have  been  used.  Palmer  v. 
Wagstaffe,  22  Law  J.  Rep.  (n.s.)  Exch.  295;  8  Exch. 
Rep.  840. 

Upon  special  paper  days  a  counsel  cannot  bring 
on  a  contested  motion  when  called  upon  to  move  for 
his  argument.     Ibid. 

Particulars  of  objections  delivered  under  the  15  & 
16  Vict.  i;.  83.  8.  41.  by  a  defendant  in  an  action  for 
an  infringement  of  a  patent  must  state  the  place  at 
or  in  which  the  invention  is  alleged  to  have  been 
used  or  published  prior  to  the  date  of  the  letters 
patent,  and  no  evidence  of  such  prior  user  or  publi- 
cation will  be  admitted  if  the  particulars  of  objection 
are  defective  on  this  point.  Pal-mer  v.  Cooper,  22 
Law  J.  Rep.  (h.s.)  Exch.  82;  9  Exch.  Rep.  231. 

Where  the  plaintiff  in  an  action  for  the  infringe- 
ment of  a  patent  is  nonsuited,  the  defendant  is  not 
entitled  on  taxation  to  any  costs  in  respect  of  parti- 
culars of  objections  delivered  with  the  pleas  in  pur- 
suance of  section  41.  of  the  Patent  Law  Amendment 
Act,  1862,  (15  &  16  Vict.  c.  83),  unless  such  parti- 
culars are  certified  by  the  Judge  to  have  been  proved 
under  section  43.  Honiball  v.  Bloomer,  24  Law  J. 
Rep.  (n.s.)  Exch.  11;  9  Exch.  Rep.  231. 

(3)  Inspection  of  Machinery. 
An  application  to  inspect  the  defendant's  machi- 
nery may  be  made  by  the  plaintiff  under  the  new 


Patent  Act,  15  &  16  Vict.  c.  83.  s.42,  before  the 
delivery  of  the  declaration  in  an  action  for  infringe- 
ment of  the  plaintiffs'  patent;  but  such  inspection 
will  not  be  granted  as  of  course  or  without  the  party 
applying  for  it  shewing  that  the  inspection  is  mate- 
rial for  the  purposes  pf  the  cause.  Amies  v.  Kelsey, 
22  Law  J.  Rep.  (n.s.)  Q.B.  84;  1  Bail  C.G.  123. 

In  an  action  for  the  infringement  of  a  patent,  the 
Court  will  not  grant  an  order,  under  the  15  &  16 
Vict.  c.  '83.  s.  42,  for  inspection  of  a  machine 
upon  an  affidavit  "  that  the  machine  used  by  the 
defendant  is  the  same  for  which  the  plaintiff  has 
obtained  a  patent."  Shaw  v.  the  Bamk  of  Englamd, 
22  Law  J.  Rep.  (n.s.)  Exch.  26. 

The  plaintiffj  having  brought  an  action  against  the 
defendants  for  an  alleged  infringement  of  a  patent  for 
the  use  of  certain  machinery,  was,  in  company  of 
two  scientific  witnesses,  allowed  an  inspection  of  the 
machinery  complained  of  as  an  infringement.  That 
action  was  afterwards  discontinued,  and  a  fresh 
action  brought  after  the  passing  of  the  15  &  16 
Vict.  c.  83,  and  the  plaintiff  applied,  under  section 
42,  for  a  second  inspection.  The  Court  refused  to 
make  the  order,  on  the  ground  that  there  had  already 
been  an  inspection.  Shaw  v.  the  Bamk  of  Englamd, 
22  Law  J.  Rep.  (n.s.)  Exch.  210. 


PAUPER. 

[See  titles  Costs — Practice.] 


PAVING. 
[See  titles  Metropolitan  Paving  Act — Way.] 


PAWNBROKER. 

[By  Stat.  17  &  18  Vict.  c.  90,  abolishing  the 
usury  laws,  pawnbrokers'  rate  of  interest  remains 
the  same.] 

A  pawnbroker  who  fills  up  the  ticket  which  he 
gives  to  the  person  pawning,  according  to  the  infor- 
mation received  from  him  either  at  the  time  of  the 
article  being  pawned  or  on  previous  occasions,  com- 
plies with  the  provisions  of  the  39  &  40  Geo.  3. 
c.  99.  s.  6,  unless  he  knows  such  information  to  be 
false.  Attenborough  v.  London,  22  Law  J,  Rep. 
(n.s.)  Exch.  251;  8  Exch.  Rep.  661. 

Semble — that  where  property  is  pledged  to  which 
the  pledgor  has  no  title,  and  which  he  has  no  right 
to  pledge,  the  pledgee  is  bound  to  return  it  to  the 
true  owner;  his  undertaking,  in  the  absence  of  a 
special  contract  to  the  contrary,  being  that  he  will 
return  it  to  the  pledgor,  provided  it  turns  out  not 
to  be  the  property  of  another.  Cheesemam  v.  Excell, 
or  Aicall,  20  Law  J.  Rep.  (n.s.)  Exch.  209;  6  Exch. 
Rep.  341. 

To  carry  on  pawnbroking  business  without  dis- 
closing the  partners  is  a  contravention  of  the  39  &  40 
Geo.  3.  >;.  39.  Eraser  v.  Hill,  1  Macq.  H.L.  Cas. 
392. 

No  pawnbroking  contract  stipulating  to  conceal 
the  name  of  any  partner  can  be  valid.     Ibid. 

But  if  the  contract  were  legal  in  its  inception, 
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the  mode  of  carrying  it  on  would  not  render  it 
illegal.  Therefore  an  equivocal  exception  which  might 
mean  either  that  the  contract  was  illegal  in  its  incep- 
tion or  that  the  mode  of  carrying  it  on  had  rendered 
it  illegal Held,  a  bad  exception.     Ibid. 


PAYMENT. 
[See  title  Acoobd  and  Satisfaction.] 

(A)  What  AMonsTS  to. 

(B)  Plea  or  Payment. 
(a)  When  necessary, 
{b )  Distributive  Plea. 
(c)  Proof  of  . 

(C)  Of  Money  into  Court. 


(A)  What  amounts  to. 

[See  Tumey  v.  Dodwell,  title  Limitations,  Sta- 
tute OF,  ante,  p.  463.] 

A  broker  who  had  received  money  for  the  ship- 
page  of  goods  on  account  of  the  owners  of  the  ship, 
offered  to  pay  it  to  the  captain,  who  was  also  manag- 
ing owner,  by  a  cheque.  This  the  captain  declined, 
preferring  that  the  broker  should  open  a  credit  for 
him  at  a  bank  in  New  Brunswick  in  favour  of  H, 
which  the  broker  did.  The  bank  accordingly  paid 
H  250/.,  for  which  H  gave  a  bill  drawn  by  him  in 
favour  of  the  bank  upon  the  broker,  who  ac- 
cepted and  paid  it  when  due.  The  broker 
having  sued  the  co-ov/ners  for  the  balance  of  his 
account, — Held,  that  this  was  a  good  payment  of 
250^.  by  the  broker  and  binding  the  co-owners. 
Anderson  v.  Eillies,  21  Law  J.  JKep.  (n.s.)  C.P. 
IfiO;  12  Com.  B.  Rep.  499. 

To  an  action  of  debt  on  simple  contract,  the 
defendant  pleaded,  that  after  the  accruing  of  the  debts 
and  causes  of  action,  and  before  suit,  the  plaintiff 
drew  a  bill  on  one  A  B,  who  accepted  the  bill,  and 
delivered  it  to  the  plaintiff  for  and  on  account  of  the 
said  debts  and  causes  of  action,  and  that  the  plaintiff 
received  it  from  A  B  on  such  account;  that  the 
plaintiff,  before  suit,  indorsed  the  bill  to  C  D,  who 
was  still  the  holder  and  entitled  to  sue  A  B  thereon  : 
— Held,  a  good  answer  to  the  action.  Belsliaw  v. 
Bush,  22  Law  J.  Rep.  (n.s.)  C.P.  24;  11  Com.  B. 
Eep.  191. 

Wankford  v.  WanJcford,  Ayloffe  v.  ScrimpsMre 
and  Stracey  v.  the  Bank  of  England  considered  and 
explained.     Ibid. 

In  an  action  for  work  done,  the  defendants 
pleaded  that  the  work  was  done  under  an  agreement 
made  by  the  plaintiff  with  the  defendants  to  build  a 
church  on  certain  terms;  that  the  plaintiff  stopped 
the  works  until  another  agreement  was  entered  into 
with  T  P  for  completing  the  work  ;  that  T  P  paid 
the  consideration  money  under  the  second  agree- 
ment, and  that  the  plaintiff  acccepted  the  second 
agreement,  and  the  performance  thereof  by  T  P  in  full 
satisfaction  and  discharge  of  the  agreement  between 
the  plaintiff  and  the  defendants: — Held,  that  this 
plea  was  bad  in  substance,  because  it  did  not  shew 
that  the  agreement  and  payment  made  by  T  P  were 
made  on  behalf  of  the  defendants,  or  that  they 
adopted  them;  the  case  thereby  being  distinguish- 
able from  Belshaw  v.  Bush.  James  v.  Isaacs,  22 
Law  J.  Rep.  (n.s.)  C.P.  73;  12  Com.  B.  Rep.  791. 


.  The  treasurer  of  a  corporation  paid  to  their  former 
clerk  (the  defendant)  his  year's  salary,  both  parties 
believing  him  authorized  to  make  the  payment.  In 
fact,  he  had  no  such  authority,  and  the  corporation 
afterwards  repudiated  the  payment,  and  discharged 
the  defendant  from  his  situation.  The  defendant 
kept  the  money,  treating  it  as  having  been  paid  0!i 
behalf  of  the  corporation.  The  plaintiff  having,  as 
the  present  clerk  to  the  corporation,  brought  this 
action  to  recover  a  sum  of  money  paid  to  the  defen- 
dant on  account  of  the  corporation,  and  the  defendant 
having  pleaded  as  a  set-off  the  sum  so  paid  to  him 
for  his  salary,  the  plaintiff  relied  on  the  payment  of 
the  salary  as  an  answer: — Held,  that  the  payment 
was  an  answer  to  the  set-off,  the  corporation  being 
entitled  to  ratify  the  act  of  their '  treasurer  at  the 
time  of  trial.  Simpson  v.  Eggington,  24  Law  J. 
Rep.  (n.s.)  Exch.  312;  10  Exch.  Rep.  84S. 

(B)  PiEA  OF  Payment. 

(a)   When  necessary. 

[See  Reg.  Gen.  Trin.  term,  16  Vict.,  rr.  13, 14, 
22  Law  .T.  Rep.  (n.s.)  ii;  1  E.  &  B.  App.  Ixxxi.] 

A  declaration  in  debt  claimed  iil.  The  only 
plea  was  payment  and  acceptance  of  15/.  in  satisfac- 
tion of  the  debt.  After  issue  joined  on  a  traverse  to 
the  plea,  a  verdict  was  found  for  the  defendant: 
— Held,  that  the  plaintiff  was  not  entitled  to  judg- 
ment non  obstante  veredicto,  because,  although  the 
general  rule  of  law  is,  that  payment  of  a  smaller 
sum  cannot  be  pleaded  in  satisfaction  of  a  larger, 
yet,  since  the  Reg.  Gen.  Trin.  term,  1  Vict.,  which 
relieves  the  defendant  from  pleading  payment  when 
a  plaintiff  by  his  particulars  gives  credit  for  a  pay- 
ment, the  Court  will  after  verdict  presume,  unless 
the  contrary  be  proved,  that  the  plaintiff'  may  have 
delivered  particulars,  giving  credit  for  payments  and 
so  reducing  the  balance  sought  to  be  recovered  to  an 
amount  less  than  that  covered  by  the  sum  stated  in 
the  plea.  Turner  v.  Collins,  20  Law  J.  Rep.  (k.s.) 
Q.B.  259. 

(6)  Distributive  Plea. 
[See  Stat.  15  &  16  Vict.  ^.  76.  ».  75.] 
Where  the  plaintiff  at  the  trial  proved  a  debt  of 
11/.  18«.  Id.,  and  the  defendant  established  a  defence 
under  one  plea  as  to  18s.,  under  a  set-off  as  to  7/.  8s., 
and  also  a  payment  of  4/.  aftei-  the  commencement 
of  the  suit,  thus  affording  an  answer  to  the  whole  of 
the  plaintiff's  demand, — Held,  that  the  payment 
having  been  made  after  the  commencement  of  the 
suit,  the  plaintiff  was  entitled  to  a  verdict  with 
nominal  damages,  on  the  plea  of  set-off.  Spradbery 
V.  Gillam,  20  Law  J.  Eep.  (n.s.)  Exch.  237;  6 
Exch.  Rep.  422. 

(c)  Proof  of. 

A  joint  and  several  promissory  note  had  been 
given  by  the  defendant  and  K  to  the  plaintiffs.  K 
agreed  with  L  and  the  plaintiffs  that  the  plaintiffs 
should  take  L's  promissory  note  in  satisfaction  of 
the  defendant's  liability  on  his  joint  and  several  note. 
The  plaintiffs,  having  taken  L's  note  on  that  under- 
standing, received  payment  of  it  from  R,  authorized 
by  L  to  pay  it : — Held,  that  in  an  action  on  the 
first  note,  the  above  facts  might  be  given  in  evidence 
under  a  plea  alleging  payment  by  the  defendant. 
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Thome  V.  Smith,  20  Law  J.  Eep.  (n.s.)  C.P.  71; 
2  L.  M.  &  P.  P.C.  43. 

On  a  settlement  of  accounts  between  the  plaintiff 
and  the  defendant,  the  latter  over-paid  the  plaintiff 
1/.  \\s.  5d.,  which  they  then  agreed  should  go  in 
discharge  of  the  plaintiff's  ensuing  account.  The 
plaintiff  having  afterwards  done  work  for  the  defen- 
dant, sued  him  in  debt  on  the  common  counts  for 
the  amount : — Held,  that  the  defendant  had  a  good 
defence  as  to  \l.  11a.  5d.  imder  the  general  issue. 
Smith  V.  Winter,  21  Law  J.  Rep.  (n.s.)  C.P.  158; 
12  Com.  B.  Rep.  487. 

A,  being  indebted  to.B  in  2Si,  on  an  over-due 
bill,  gave  B  9^.  and  a  fresh  bill  for  the  balance  of  the 
2Sl.  and  interest  on  renewal,  and  asked  B  tOv  take 
the  money  and  the  new  bill  in  lieu  of  the  old  one. 
B  refused  to  do  so,  and  returned  the  fresh  bill  to  A, 
but  kept  the  91.  though  A  demanded  it  back : — Held, 
per  Pollock,  C.B.  and  Piatt,  B.,  that  this  was 
evidence  to  support  a  plea  of  payment  of  SI. ;  per 
Parke,  B.  and  Martin,  £.,  that  it  proved  a  set-off 
only,  and  not  a  payment,  for  that  payment  post 
diem  requires  the  assent  of  both  parties,  and  this 
payment  was  clogged  with  a  condition  which  B 
refiised  to  comply  with.  Thomas  v.  Cross,  21  Law 
J.  Rep.  (n.s.)  Exch.  251 ;  7  Exch.  Rep.  728. 

By  the  rules  of  a  SO/,  money  club,  each  member 
was  to  pay  a  weekly  sum  for  each  of  his  shares,  and 
to  take  his  share  by  sale  as  the  sum  of  50i.  was  paid 
in  by  the  members,  upon  giving  security  to  be 
approved  of  by  the  committee.  Interest  was  to  be 
paid  from  immediately  after  the  sale.  B  being  a 
member  of  such  club  for  a  40i.  share  (which  was 
subject  to  similar  rules  as  the  502.  shares)  became  a 
purchaser  of  a  402.  share,  and  together  with  the 
defendant  and  another  person  gave  a  joint  promis- 
sory note  to  the  treasurer  of  the  club  for  402.  payable 
on  demand  with  interest.  The  weekly  payments 
were  duly  made  for  some  time  by  A  and  his  sureties, 
but  on  their  being  discontinued  an  action  was  brought 
upon  the  note  for  the  full  amount : — Held,  that  the 
weekly  payments  were  not  evidence  under  a  plea  of 
payment.  Jones  v.  Cfretton,  22  Law  J.  Rep.  (n.s.) 
Exch.  247;  8  Exch.  Rep.  773. 

(C)  Or  Money  into  Court. 

[See  Stat.  15  &  16  Vict.  c.  76.  es.  70, 71,  72,  73, 
and  titles  Bond — Detinite.] 

Debt  for  work  and  labour.  Pleas,  except  as  to  102. 
parcel,  &c.  never  indebted;  secondly,  as  to  102. 
other  parcel,  &c.  payment;  thirdly,  as  to  102.  ex- 
cepted, payment  into  court  of  102.  Is.  in  full  satis- 
faction of  the  said  sum  of  102.  and  damages  by 
reason  of  its  non-payment.  Replications,  joining 
issue  on  the  first  plea;  traversing  the  payment 
alleged  in  the  second  plea ;  and  to  the  third  plea, 
that  the  plaintiff  accepted  and  took  out  of  court  the 
amount  paid  in,  in  satisfaction  of  the  causes  of  action 
in  that  plea  alleged,  and  prayed  judgment  for  his 
costs  in  that  respect.  A  verdict  was  found  for  the 
plaintiff  on  the  plea  of  never  indebted,  for  102. 
beyond  the  sum  paid  into  court,  and  for  the  defen- 
dant on  the  second  plea : — Held,  that  the  plaintiff 
was  entitled,  under  Reg.  Gen.  Trin.  term,  1  Vict., 
to  have  allowed  him,  on  taxation,  all  his  costs  of 
suit  in  respect  of  the  cause  of  action  to  which  the 
plea  of  payment  into  court  had  been  pleaded,  includ- 
ing the  costs  of  the  replication  to  that  plea.    Bvm- 


below  V.  Whalley,  20  Law  J.  Rep.  (n.s.)  Q.B.  262; 
16  Q.B.  Rep.  397. 

Payment  into  court  in  tort  has  the  same  effect  as 
payment  into  court  in  actions  of  indebitatus  assump- 
sit, namely,  that  of  admitting  a  cause  of  action,  with 
damages,  amounting  to  the  sum  paid  into  court. 
Story  V.  Fitmis,  20  Law  J.  Rep.  (n.s.)  Exch.  144; 
G  Exch.  Rep.  123. 

Payment  into  court  in  tort  has  the  same  effect  as 
in  actions  of  vndehitatus  assumpsit,  namely,  that  of 
admitting  a  cause  of  action  with  damages  amounting 
to  the  sum  paid  into  court;  but  it  has  not  the  effect 
of  admitting  the  cause  of  action  stated  in  the  decla- 
ration. Story  V.  Pimm  supported ;  Leyla/nd  v. 
Tancred  overruled.  Schreger  v.  Garden,  21  Law  J. 
Rep.  (N.S.)  C.P.  13S;  11  Com.  B.  Rep.  851. 

To  an  action  of  trover  for  the  conversion  of  three 
cows  and  two  calves,  the  defendant  pleaded  that  the 
conversion  of  the  cattle  in  the  declariition  mentioned, 
and  for  which  the  action  was  brought,  was  the  sale 
of  the  cattle  by  the  defendant,  after  he  had,  as 
surveyor  of  highways,  seized  and  impounded  them 
according  to  the  statute.  The  plea  then  alleged 
payment  of  1 02.  into  court,  and  no  damages  ultra : 
— Held,  on  demurrer,  that  the  plea  was  bad,  not 
being  warranted  hv  the  Reg.  Gen.  Hil.'  term, 
4  Will.  4.  8.  1 7.  JCey  v.  Thimbleby,  20  Law  J.  Rep. 
(h.,s.)  Exch.  292;  6  Exch.  Rep.  692. 

Where  the  declaration  in  tort  is  general  and  un- 
specific,  the  payment  of  money  into  court  admits  a 
cause  of  action,  but  not  the  cause  of  action  sued  for; 
and  the  plaintiff  must  give  evidence  of  the  cause  of 
action  sued  for  before  he  can  have  larger  damages 
than  the  amount  paid  into  court.  If  the  declaration 
is  specific,  so  that  nothing  can  be  due  to  the  plaintiff 
from  the  defendant,  unless  the  defendant  admits  the 
particular  claim  made  by  the  declaration,  payment 
of  money  into  court  admits  the  cause  of  action  sued 
for,  and  so  stated  in  the  declaration.  Perren  v.  the 
Monmouthshire  Sail,  amd  Comal  Co.,  22  Law  J. 
Rep.  (U.S.)  C.P.  162;  11  Com.  B.  Rep.  855. 

The  declaration  stated  a  contract  by  the  defen- 
dants to  carry  the  plaintiff  from  N  to  E,  and  a 
negligent  breach  of  duty  in  the  performance  of  that 
contract,  and  damage  to  the  plaintiff.  Plea,  pay- 
ment of  252.  into  court.  Replication,  damages 
ultra  : — Held,  that  the  payment  into  court  admitted 
the  contract  and  the  breach  of  duty;  and  that  as  the 
damages  werfe  single,  and  depended  solely  on  the 
breach  of  duty  admitted,  the  plaintiff  was  not  bound 
to  prove  negligence  in  order  to  entitle  him  to  re- 
cover more  than  252.     Ibid. 

Plea  in  the  general  form  given  by  the  Common 
Law  Procedure  Act  of  payment  into  court  of  2t, 
and  that  the  same  was  enough  to  satisfy  the  claim  of 
the  plaintiff.  Replication,  that  the  defendant  did 
what  was  complained  of  under  circumstances  which 
did  not  enable  him  to  pay  money  into  court  in  the 
action,  and  that  there  was  not  any  statute  under  or 
by  virtue  of  which  the  defendant  was  authorized 
or  entitled  so  to  do: — Held,  upon  demurrer,  that 
although  the  action  was  one  in  which  the  defendant 
could  only  be  entitled  to  pay  money  into  court 
under  the  special  provisions  of  a  statute,'still  that 
the  plea  in  the  above  general  form  was  good,  and 
the  replication,  therefore,  bad.     Thompson  v.  Shep- 

i,  24  Law  J.  Rep.  (n.s.)  Q.B.  5;  4  E.  &  B.  S3. 
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PERJURY  AND   FALSE  DECLARATIONS. 

[See  Oath.] 

(A)  The  Offexce  of  Perjury. 

(B)  Indictment  for. 

(C)  Costs  of  Prosecutor. 

(D)  EVIDEXCE. 

(E)  False  Declaratioxs.' 

(A)  The  Offence  op  Pekjuky. 

An  arbitrator,  appointed  by  an  order  of  a  county 
court,  under  the  77th  section  of  the  statute  9  &  10 
Vict.  c.  95,  has  no  authority  to  administer  an  oath, 
and  consequently  false  swearing  by  a  party  sworn 
before  him  in  the  course  of  a  reference  is  not  perjury. 
Eegina  v.  HaOett,  20  Law  J.  Rep.  (n.s.)  M.C.  197; 
2  Den.  C.C.  237. 

On  the  trial  of  an  ejectment,  with  a  view  to  prove 
probate  of  J's  will,  P  falsely  and  wilfully  swore  that 
he  had  examined  an  entry  on  the  copy  of  the  will, 
which  he  produced,  with  the  entry  in  the  Act  Book 
of  the  Ecclesiastical  Court  of  L.  The  entry  did  not 
purport  to  be  a  copy  of  the  Act  of  Court  granting 
probate,  but  was  merely  a  memorandum  of  pro- 
ceedings in  the  Ecclesiastical  Court  of  L,  copied  from 
a  book  called  the  Act  Book.  The  Judge  was  willing 
to  receive  the  document  in  evidence,  but  ultimately  it 
was  withdrawn.  It  was  a  material  question  on  the 
trial,  whether  J  died  before  i  particular  person : — 
Held,  as  the  probate  of  J's  will  would  have  been 
evidence  material  to  the  issue,  and  the  document 
was  offered  as  proof  of  the  probate,  and  P's  state- 
ments were  made  with  a  view  to  procure  the  admis- 
sion of  the  document  in  evidence,  that  P's  false  evi- 
dence was  sufficiently  material  to  render  him  indict- 
able for  perjury,  although  the  document  was  not 
legallv  admissible  as  proof  of  the  probate.  Regina 
V.  PiiillpotU,  21  Law  J.  Rep.  (n.s.)  M.C.  18;  3 
Car.  &  K.  135. 

On  the  hearing  of  an  application  for  a  bastardy 
order  before  Justices,  a  witness  gave  false  evidence 
on  oath  material  to  the  inquiry.  A  similar  applica- 
tion against  the  same  party  for  the  same  matter  had 
been  previously  heard,  and  dismissed  on  the  merits : 
— Held,  that  whether  the  first  dismissal  of  the  appli- 
cation was  conclusive  or  not,  by  way  of  defence,  the 
Justices,  on  the  second  inquiry,  had  jurisdiction  to 
try  the  case,  and  that,  therefore,  the  false  swearing 
was  perjury.  Regina  v.  Cook,  and  Regina  v.  Sick- 
ling, 21  Law  J.  Rep.  (n.s.)  IH.C.  136. 

In  an  action  in  the  county  court  by  an  executrix, 
for  goods  sold,  she  falsely  swore,  on  cross-examina- 
tion, that  she  had  never  been  tried  at  the  Old  Bailey, 
and  had  never  been  in  custody  at  the  Thames  Police 
Station  : — Held,  on  the  trial  of  an  indictment  for 
perjury,  that  this  evidence  was  material.  Regina  v. 
Lavey,  3  Car.  &  K.  26. 

Senible — That  whether  the  evidence  be  material  or 
not,  is  a  question  to  be  left  to  the  jury.     Ibid. 

(B)  Indictment  foe. 

An  indictment  for  perjury  alleged,  that  on  the  trial 
of  a  certain  indictment  it  was  material  to  inquire 
whether  the  prisoner  "ever  got  one  MiloWilliams  to 
write  a  letter  for  her."  It  then  averred  that  the 
prisoner  on  such  trial  swore  "  that  she  never  got  a 


Mr.  Milo  'Williams  (he,  the  said  Milo  Williams,  being 
then  present  in  court  during  the  said  trial)  to  write  a 
letter  for  her."  It  then  proceeded,  "  whereas  in  truth 
and  in  fact  the  said  M.  A.  Bennett  did  get  the  said  Milo 
Williams  to  write  a  letter  for  her."  It  was  proved 
that  on  the  trial  of  the  indictment  referred  to,  the 
prisoner  swore  that  she  never  got  Mr.  Milo  Williams 
(who  was  pointed  out  to  her  in  court)  to  write  a  letter 
for  her;  that  a  particular  letter  was  then  shewn  to 
her,  and  the  question  put  as  to  this  letter,  and  that 
she  repeated  her  denial : — Held,  that  the  materiality 
of  the  matters  assigned  as  perjury  was  sufficiently 
alleged;  and  that  Mr.  Milo  Williams  respecting  whom 
the  perjury  was  assigned,  was  sufficiently  connected 
with  the  one  Milo  "Williams  mentioned  in  the  pre- 
ceding part  of  the  indictment.  Regina  v.  Bennett, 
20  Law  J.  Rep.  (n.s.)  M.C.  217;  2  Den.  C.C.  2-il. 

An  indictment  for  perjury  alleged  that  in  the  W 
County  Court  of  Middlesex,  holden,  &c.  before  J  M 
&c.,  then  and  there  being  the  Judge  of  the  said 
court,  a  certain  action  on  contract  then  pending  in 
the  said  court  between  A  L  &c.  and  R  H  &c.  came 
on  to  be  tried,  and  was  then  and  there  in  due  form  of 
law  heard  and  tried  by  and  before  the  said  J  M,  then 
and  there  being  the  Judge  of  the  said  county  court 
as  aforesaid.  Upon  which  said  hearing  and  trial  the 
said  A  L  &c.  tendered  herself  as  a  witness  on  her  own 
behalf,  and  was  then  and  there,  &c.  duly  sworn,  Sic, 
before  the  said  J  M,  then  and  there  being  Judge  of  the 
said  court  as  aforesaid,  and  then  and  there  having 
sufficient  and  competent  authority  to  administer  the 
said  oath  to  the  said  A  L  in  that  behalf: — Held,  that 
the  indictment  sufficiently  shewed  that  the  court  was 
a  county  court  constituted  under  the  statute  9  &  10 
Vict.  c.  9S.  Lavey  v.  Regina,  21  Law  J.  Rep.  (n.s.) 
M.C.  10;  17  aB.  Rep.  496. 

Held,  also,  that  although  it  was  not  expressly 
alleged  that  the  action  pending  in  the  county  court, 
on  the  trial  of  which  the  oath  was  administered,  was 
one  over  which  that  Court  had  cognizance,  yet,  that 
the  jurisdiction  of  the  Court  over  the  action  suffi- 
ciently appeared  from  the  allegation  that  the  action 
was  pending  in  the  court  and  came  on  to  be  tried, 
and  that  the  Judge  had  sufficient  and  competent 
authority  to  administer  the  oath.     Ibid. 

An  indictment  for  perjury,  which  charges  that  the 
defendant  "feloniously,  corruptly,  knowingly,  wil- 
fully and  maliciously"  swore.  Sec,  omitting  the  word 
"  falsely,"  but  concluding  "  and  so  the  defendant  in 
manner  and  form  aforesaid  did  commit  wilful  and 
corrupt  perjury,"  is  bad.  Regina  v.  Oxley,  3  Car.  Sl 
K.  317. 

(C)  Costs  op  Peosecutob. 

Where  a  defendant  was  convicted  on  an  indict- 
ment, for  perjury  in  an  affidavit,  removed  by  himself 
by  certiorari  into  the  Court  ot  Queen's  Bench,  the 
prosecutors  were  held  entitled  to  costs  under  the 
statute  5  &  6  Wm.  &  M.  c.  11.  as  "  parties  grieved 
or  injured,"  although  the  false  swearing  failed  of  its 
effect  and  the  prosecutors  were  only  interested  as 
executors  in  the  suit  in  which  the  false  affidavit  was 
made.  Regina  v.  Major,  21  Law  J.  Rep.  (n.s.) 
M.C.  221;  1  Dears.  C.C.  13. 

(D)  Evidence. 

On  the  trial  of  an  indictment  against  the  prisoner 
for  perjury  in  falsely  swearing  that  only  one  quar- 
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ter's  rent  was  due  from  him  to  his  landlord  in  June 
1851,  the  prosecutor,  the  landlord,  swore  that  five 
quarters'  rent  were  due  at  that  time.  The  prosecu- 
tor's son  also  swore  that  in  August  1 8S0  the  defen- 
dant admitted  to  him  that  three  or  four  quarters' 
rent  were  then  due ; — Held,  that  the  evidence  of  the 
prosecutor's  son  did  not  corroborate  his  father's  evi- 
dence so  as  to  justify  the  jury  in  convicting  the  pri- 
soner of  perjury,  as  what  the  son  deposed  to  was 
equally  consistent  with  the  truth  of  the  prisoner's 
statement  as  with  that  of  the  prosecutor.  Megina  v. 
Bmdter,  21  Law  J.  Eep.  (n  s.)  M.C.  57;  3  Car.  & 
K.  236. 

An  indictment  for  perjury,  at  the  Central  Criminal 
Court,  charged  the  prisoner  with  having  committed 
the  perjury  on  the  trial  of  one  D,  on  a  previous  in- 
dictment for  a  misdemeanour  in  the  same  court : — 
Held,  that  the  minutes  and  entries  of  the  trial  of  D 
made  by  the  officer  of  the  court,  and  produced  by 
him  on  the  trial  of  the  indictment  for  perjury,  were 
good  evidence  to  prove  that  D  had  been  so  tried  as 
alleged,  and  that  it  was  not  necessary  to  produce  any 
record  or  certificate  of  the  trial  of  D.  Regina  v. 
Nevyman,  21  Law  J.  Eep.  (n.s.)  M.C.  7S;  2  Den. 
C.C.  390. 

(E)  False  Declarations. 

To  support  an  indictment  on  the  statute  6  &  7 
Will.  4.  c.  86.  8.  41,  for  making  a  false  statement 
touching  the  particulars  required  to  be  registered  for 
the  purpose  of  their  being  inserted  in  a  register  of 
marriage,  it  is  essential  that  the  false  statement  should 
have  been  made  wilfully  and  intentionally,  and  not 
by  mistake  only.  Regina  Ti.Dv/riboyne,  3Car.  &K.  1. 

Whether  prosecution  for  this  offence  need  not  be 
commenced  within  three  years,  qimre.    Ibid. 


PLEADING,  AT  LAW. 

(A)  In  general, 

(a)  FntUlmg. 

(b)  Immaterial  StatemerUs. 

(c)  Ceirtamty. 

{d)  Conditions  Precedent. 
(e)  Profert  wnd  Oyer. 
(/)  Oolowr. 
(g)  VideUcet. 

(B)  Declarations. 

(o)  Oommencement  and  Conclimom. 
(V)  Commum  Forms. 

( c)  Joi/nder  of  Counts. 

(d)  Exceptions  and  Conditions. 

(e)  In  Inferior  Covets. 

(C)  Pleas  and  Subsequent  Pleadings. 
(o)  Pleas  amounting  to  the  General  Isstte. 
(i)  General  Issue  hy  StaMU. 

(c)  De  In}v/ri&. 
\d)  Traverses. 

(1)  General. 

(2)  Special. 

(e)  Nul  Tid  Record. 

(D)  Equitable  Defences. 


(A)  In  general. 
(a)  Entitling. 
[See  Stat.  15  &  16  Vict.  ^:.  76.  ».  S4.] 
Digest,  1850—1865. 


(5)  Immaterial  Statements. 

[See  Stat.  15  &  16  Vict.  c.  76.  s.  49.] 

(c)  Certainty. 

A  declaration  against  the  sheriff  for  treble  damages, 
under  29  Eliz.  c.  4,  stated  in  detail  that  five  several 
writs  of  f,.  fa.  against  the  plaintiff  were  delivered  to 
the  sheriff,  setting  out  the  amount  of  the  indorse- 
ments, and  it  was  then  averred  that  the  sheriff  after- 
wards, under  the  said  several  writs  respectively, 
seized  the  plaintiff's  goods  to  the  value  of  the  said 
writs.  It  then  alleged  that  the  sheriff  took  for 
executing  the  said  writs  a  large  sum,  to  wit, 
52?.  12s.  3d.,  the  same  being  more  than  he  was 
entitled  to  by  35/.  18s.  Gd.,  contrary  to  the  form  of 
the  statute,  whereby  an  action  accrued  to  the  plain- 
tiff for  1072.  15s.  6d.,  treble  the  amount  of  the 
damages.  To  this  there  was  a  special  demurrer,  for 
not  setting  out  with  particularity  the  amounts  taken, 
and  in  respect  of  what  fees  the  excess  arose,  and 
that  it  was  not  averred  that  the  extortion  took  place 
within  one  year  before  the  commencement  of  the 
suit: — Semble — that  the  declaration  did  not  suf- 
ficiently shew  whether  there  was  one  or  more 
seizures,  but  that  this  objection  was  not  sufficiently 
taken  by  the  demurrer,  and  that  in  other  respects 
the  declaration  was  good,  Berton  v.  Lawrence,  20 
Law  J.  Rep,  (n.s.)  Exch.  46;  S  Exch.  Rep,  816, 

To  a  declaration  for  differences  on  the  sale  of 
railway  shares,  the  defendant  pleaded  generally  that 
the  contract  was  by  gaming  (under  8  &  9  Vict, 
c,  109,  b,  18).  On  demurrer,  the  plea  was  held  bad 
for  vicious  generality.  Grizewood  v.  Bla/ne,  21  Law 
J.  Rep.  (N.s.)  C.P.  46;  11  Com,  B,  Rep,  538. 

To  an  action  on  a  bond,  the  defendant  pleaded 
that  after  the  making  of  the  writing  obligatory,  an 
agreement  was  made  by  and  between  the  plaintiff 
and  the  defendant,  and  divers  other  persons,  and 
sealed  with  the  seal  of  the  plaintiff,  and  that  it  was 
agreed,  by  the  said  agreement,  that  the  said  agree- 
ment  might  be  pleaded  by  the  defendant  in  bar  to 
all  demands  and  proceedings  with  respect  to  the 
alleged  claim : — Held,  that  the  plea  ought  to  have 
set  out  so  much  of  the  deed  as  operated  as  a  re- 
lease, and  to  have  expressly  averred  that  the  deed 
did  so  operate,  and  that  the  above  plea  was,  there- 
fore, bad.  Wilson  v.  Braddyll,  23  Law  J.  Rep, 
(n,s,)  Exch,  227;  9  Exch,  Rep,  718. 

A  declaration  stated  that  the  plaintiff  entered 
into  the  service  of  the  defendant  for  a  term  of  three 
years,  under  an  agreement  that  he,  the  plaintiff, 
would  during  that  time  use  his  best  endeavours  to 
promote  the  interests  of  the  defendant,  and  would 
attend  to  and  carry  out  all  reasonable  requests  :— 
Held,  in  an  action  for  wrongful  dismissal  before  the 
end  of  the  term  that  a  plea  that  the  plaintiff  did 
not  whilst  in  the  defendant's  employ  use  his  best 
endeavours  to  promote  the  interests  of  the  defendant 
according  to  the  agreement,  wherefore  he  was  dis-- 
missed,  disclosed  a  good  defence.  Arding  v.  Lomam, 
24  Law  J.  Rep.  (n.s.)  Exch.  80;  10  Exch,  Rep.  734. 

(d)  Conditions  Precedent. 

[See  Stat.  IS  &  16  Vict.  c.  76.  ».  57.] 

A  building  contract  between  A  and  B  contained  a 
proviso  that  the   payments   thereby  agreed   to   be 
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made  by  B  should  only  be  due  provided  the  certi- 
ficate of  the  surveyor  of  B  for  the  time  being  should 
first  be  obtained.  A  having  sued  in  indebitatus 
assumpsit  for  the  balance  alleged  to  be  due, — Held, 
that  under  the  general  issue,  the  absence  of  the  cer- 
tificate was  a  good  answer  to  the  action,  and  that 
the  plaintifi'  was  not  at  liberty  to  shew  that  it  was 
withheld  fraudulently  and  in  collusion  with  the 
defendant.  Milner  v.  Field,  20  Law  J.  Rep.  (n.s.) 
Exch.  68;  S  Exch.  Rep.  829. 

In  an  action  by  the  vendor  against  the  purchaser 
of  an  estate  for  the  non-payment  of  the  residue  of 
the  purchase-money,  the  declaration  stated,  that  on, 
&c.,  in  consideration  of  90/.  then  paid  to  the  plain- 
tiff by  the  defendant,  and  the  fiirther  sum  of  820?. 
to  be  paid  to  the  plaintiff  on  the  Ist  of  November 
then  next,  the  plaintiff  agreed  to  sell  and  the  defen- 
dant agreed  to  buy  a  certain  messuage,  &c,,  and  to 
pay  the  plaintiff  the  residue  of  the  said  purchase- 
money  on  the  1st  of  November  then  next;  and  that 
thereupon  a  conveyance  of  the  said  premises  and 
the  freehold  and  inheritance  thereof  should  be  made 
to  the  defendant  by  all  proper  parties  at  the  expense 
of  the  plaintiff,  provided  that  the  plaintifiF  should  not 
be  liable  to  pay  the  expenses  of  any  attorney  whom 
the  defendant  should  employ  to  investigate  the  title; 
and  the  plaintiff  agreed  to  deduce  a  good  marketable 
title  to  the  premises,  but  the  defendant  was  to  be 
satisfied  with  the  usual  conveyance  of  the  freehold 
of  the  premises  from  the  lords  of  the  manor,  &c. 
That  it  was  further  agreed  upon  between  the  plain- 
tiff and  the  defendant  that,  if  the  completion  of  the 
purchase  should  from  any  cause  on  the  part  of  the 
plaintiff  be  delayed  beyond  the  said  1st  of  Novem- 
ber, the  defendant  should  pay  interest  on  the  unpaid 
portion  of  the  purchase-money,  at  the  rate  of  10s. 
per  cent.,  and  if  the  delay  should  be  caused  by  the 
defendant,  at  the  rate  of  51.  per  cent.,  from  the  1st 
of  November  until  the  day  of  payment,  the  defen- 
dant being  entitled  to  the  rents  and  profits  and  to 
the  possession  of  the  said  premises  on  and  from  the 
said  1st  of  November.  The  declaration  contained 
a  general  averment  that  the  plaintiff  had  performed 
all  things  on  his  part,  &c.  The  defendant  pleaded, 
first,  that  the  plaintiff  was  not  ready  and  willing  to 
convey  the  premises;  secondly,  that  the  plaintiff  did 
not  deduce  a  good  marketable  title;  and  thirdly, 
that  the  plaintiff  did  not  tender  any  deed  for  con- 
veying the  premises  to   the  defendant;  and   these 

pleas  each  concluded  with  a  verification  : — Semble 

that,  according  to  the  construction  of  the  agi'eement, 
the  defendant  was  not  bound  to  pay  the  residue  of 
the  purchase-money  until  a  good  title  to  the  pre- 
mises was  made  out  by  the  plaintiff,  and  he  was 
ready  to  convey  to  the  defendant;  but,  held,  that  as 
the  declaration  contained  a  general  averment  of 
performance  by  the  plaintiff  of  his  part  of  the  agree- 
ment, and  the  defendant  had  pleaded  over,  the 
declaration  was  good ;  and,  that  the  pleas  were  bad 
on  special  demurrer  for  concluding  with  a  verifica- 
tion. Maniyi.  Cremonim,  21  Law  J.  Rep.  (n.s.) 
Exch.  288;  6  Exch.  Rep.  808. 

In  a  declaration  for  the  non-delivery  of  goods 
purchased,  an  averment  of  performance  by  the 
plaintiff  of  all  conditions  precedent,  and  that  all 
things  have  been  done  and  happened  to  entitle  the 
plaintiff  to  have  the  goods  delivered  is  sufficient 
without  an  averment  of  his  readiness  and  willingness 


to  pay.  .  Bentley  v.  Dawes,  23  Law  J.  Rep.  (n.s.) 
Exch.  220;  10  Exch.  Rep.  734. 

(e)  Profertamd  Oyer. 
[See  15  &  16  Vict.  c.  76.  ss.  SS,  S6.] 

Where  a  party  under  section  56.  of  the  15  &  16 
Vict.  c.  76.  sets  out  any  omitted  part  of  a  document 
pleaded  by  his  opponent,  the  latter  is  not  called 
upon  to  make  any  answer  to  it.  Hegina  v.  ike 
Sadlers  Co.,  22  Law  J.  Rep.  (n.s.)  Q,B.  451;  1 
Bail  C.C.  183. 

Since  the  abolition  of  profert  and  oyer  by  the 
Common  Law  Procedure  Act,  the  Court  may,  on 
proper  cause  being  shewn,  interfere,  under  its  com- 
mon law  jurisdiction,  in  an  action  brought  by  a 
plaintiff,  as  executor,  to  order  a  stay  of  proceeding's 
till  probate  be  taken  out  and  notice  thereof  given 
to  the  defendant.  Webb  v.  Atkins,  23  Law  J.  Rep. 
(n.s.)  C.P.  96;  14  Com.  B.  Rep.  401. 

Action  on  an  award  :  plea  setting  out  the  award 
and  concluding  with  a  demurrer  to  the  declaration : 
—Held,  that  by  section  56.  of  the  15  &  16  Vict.  c.  76. 
the  award  was  part  of  the  plea  and  not  of  the  decla- 
ration, so  as  to  enable  the  defendant  to  demur ;  and 
judgment  was  given  for  the  plaintiff.  Sim  v.  Ed- 
mMids,  23  Law  J.  Rep.  (n.s.)  C.P.  229;  15  Com. 
B.  Rep.  ^40. 

Semble — that  the  defendant  ought  to  have  set  the 
award  out  in  his  plea  with  or  without  a  prayer  of 
judgment,  so  as  to  enable  the  plaintiff  either  to 
traverse  and  raise  any  question  of  fact  as  to  its  being 
the  award  declared  on,  or  to  demur  and  raise  any 
question  of  law  as  to  its  construction.     Ibid. 

(/)  Colom: 

[No  longer  necessary  in  pleading;  see  15  &  16 
Vict.  c.  76.  s.  64.] 

(ff)  Videlicet. 

When  a  contract  is  alleged  in  pleading  to  have 
been  for  "a  certain"  time  or  amount,  it  is  sufficient 
to  prove  that  some  specific  time  or  amount  was 
agreed  upon,  and  it  is  not  necessary  to  prove  the 
precise  time  or  amount  laid  under  a  videlicet.  Har- 
ris V.  Phillips,  20  Law  J.  Rep.  (n.s.)  C.P.  120;  10 
Com.  B.  Rep.  650;  2  L.  M.  &  P.  P.C.  164. 

The  declaration  stated  that  the  plaintiff  promised 
to  hire  horses  from  the  defendant,  and  employ  them 
for  a  certain  space  of  time,  to  wit,  for  the  space  of 
one  year,  and  to  pay  the  plaintiff  for  the  use  thereof 
certain  hire  and  reward,  to  wit,  50^.  a  year  for  each 
of  the  horses,  payable  quarterly  : — Held,  that  the 
allegations  after  the  videlicet  were  immaterial;  that 
although  it  was  proved  that  the  hiring  was  for  a 
week,  and  from  week  to  week,  at  the  hire  of  50Z. 
a  year  for  each  horse,  payable  weekly,  there  was  no 
fatal  variance;  that  the  words  "hire  and  reward" 
include  time  as  well  as  amount,  and  therefore  that 
the  words  ''payable  quarterly"  were  covered  by  the 
videlicet  as  well  as  the  sum.     Ibid. 

(B)  Declabations. 

(a)  Commencement  amd  Conclusion. 

[Forms  for,  see  stat.  IS  &  16  Vict.  c.  76.  ss.  59, 
60.] 
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(5)  CommuM  Forms.. 
[See  15  &16  Vict.  u.  76.  schedule.] 

A  declaration  alleged  that  "  the  defendants  were 
indebted  to  the  plaintiff  for  freight,"  for  the  convey- 
ance of  goods,  &c.,: — Held,  bad  in  substance,  it  not 
appearing  that  the  debt  was  a  money  debt,  or  that 
it  was  payable  before  the  commencement  of  the  action, 
but  an  amendment  was  allowed.  Place  y.  Potts,  22 
Law  J.  Rep.  (h.b.)  Exch.  269;  8  Exch.  Rep.  705. 

An  action  of  debt  is  not  maintainable  upon  an 
agreement  that  the  defendant  would  carry  certain 
goods  for  the  plaintiff,  in  consideration  that  the 
defendant  would  carry  a  like  quantity  for  the  defen- 
dant. BracegirdU  v.  Himclcs,  23  Law  J.  Rep.  (ir.B.) 
Exch.  128;  9  Exch.  Rep.  361. 

A  declaration  stating  that  the  plaintiff  sues  the 
defendant  for  money  found  to  be  due  from  the  de- 
fendant to  the  plaintiff  upon  accounts  stated  between 
them,  is  a  sufficient  compliance  with  the  form  given 
in  the  schedule  to  the  Common  Law  Procedure 
Act.  Pagg  v.  Miidd,  or  Nvdd,  23  Law  J.  Rep. 
(ir.s.)  Q.B.  289;  3  E.&  B.  660. 

A  declaration  alleged  that  the  plaintiff  sued  the 
defendant  "for  freight  for  the  conveyance  by  the 
plaintiff  for  the  defendant,  at  his  request,  of  goods 
in  ships,"  &c. :  —  Held,  sufficient  after  pleading 
over.  WUkiiison  v.  Sha/rlamd,  24  Law  J.  Rep. 
(h.s.)  Exch.  116;  10  Exch.  Rep.  724. 

The  forms  given  by  the  15  &  16  Vict.  o.  76. 
sched.  B,  should  be  followed  when  applicable.  Ibid. 

(c)  Joinder  of  Cmmts. 

[See  sat.  15  &  16  Vict.  c.  76.  s.  41;  and  Reg. 
Gen.  Trinity  term,  1853,  22  Law  J.  Rep.  (h.s.)  xii.; 
1  E.  &  B.  App.  Ixxviii.] 

{d)  Exceptions  and  Conditions. 

In  an  action  by  the  freighters  against  the  ship- 
owner for  breach  of  a  charter-party  of  affreightment, 
the  declaration  stated  that  it  was  agreed  that  the 
vessel  should  sail  to  S  H  and  there  load  coals  and 
proceed  to  L  and  deliver  the  cargo,  a  certain  amount 
of  freight  being  payable  per  ton  (the  act  of  6od,  the 
Qaeen's  enemies,  fire,  and  all  and  every  other  da/ngers 
and  accidents  of  the  sea,  rvvers,  and  navigation  of 
whatever  nature  and  hmd  dwimg  the  said  voyage 
always  excepted^.  That  the  charter-party  should  be 
in  force  for  six  voyages,  and  that  they  should  not  he 
made  later  than  the  last  day  of  February  1853. 
Averment,  that  the  plaintiffs  did  all  things  necessary 
to  entitle  them  to  have  the  six  voyages  performed, 
and  had  always  been  ready  and  willing  to  do  all 
things  required,  yet  the  vessel  did  not  make  the  six 
voyages,  and  that  the  defendant  did  not  permit  the 
vessel  for  the  fourth  time,  or  for  any  time  except 
three  times  after  the  making  of  the  charter,  to  pro- 
ceed to  S  H  and  load  coals.  Plea,  that  after  the 
making  of  the  charter-party,  and  before  the  breach, 
the  last  day  of  February  had  expired ; — Held,  on 
demurrer,  first,  that  the  plea  was  bad;  secondly,  that 
the  declaration  was  good,  it  not  being  necessary  for 
the  plaintiffs  to  negative  the  fact  of  the  defendant 
being  witliin  any  of  the  exceptions  in  the  charter- 
party,  it  being  the  duty  of  the  defendant,  if  he  relied 
upon  such  exception,  to  plead  it.  Wheeler  v.  Pa- 
mdge,  23  Law  J.  Rep.  (n.s.)  Exch.  221;  9  Exch. 
Eep.  668. 


To  a  declaration  upon  a  written  agreement,  by 
which  the  plaintiff  agreed  to  purchase  of  the  defen- 
dant his  unexpired  term  in  a  farm,  and  all  the  crops, 
&c.,  alleging  that  the  defendant  had  not  delivered 
up  possession,  the  sixth  plea  stated  that  the  defendant 
in  his  lease  covenanted  with  the  lessor  not  to  assign 
without  his  consent;  that  the  defendant,  being  de- 
sirous of  parting  with  the  farm,  applied  to  the  agent 
of  the  lessor,  who  stated  that  if  he  could  find  a  suc- 
cessor eligible  as  tenant  in  the  landlord's  opinion, 
after  they  had  had  an  opportunity  of  inquiring  and 
a  reference,  there  would  be  no  obstacle  ;  that  the 
agreement  was  made  for  the  purpose  of  J  M  be- 
coming occupier  of  the  farm,  and  the  defendant  was 
induced  by  the  plaintiff  and  the  said  J  M  to  enter 
into  the  said  agreement  on  the  faith  and  belief  that 
the  plaintiff  knew,  and  the  plaintiff,  to  induce  the 
defendant  to  enter  into  it,  represented,  that  J  M  was 
a  person  of  respectability,  and  eligible,  &c.,  and 
could  give  references;  whereas  J  M  was  not  a  person 
of  respectability,  and  could  not  give  references,  &c. , 
as  the  plaintiff  well  knew: — Held,  that  the  sixth 
plea  was  a  good,  though  informal,  plea  of  fraud; 
and  that  the  representation  was  material  to  the 
agreement,  and  not  collateral — distinguishing  Feret 
V.  SUl.  Oanham  v.  Parry,  24  Law  J.  Rep.  (N.e.) 
C.P.  100;  15  Com.  B.  Rep.  597. 

(e)  In  Inferior  Courts. 

The  Common  Law  Procedure  Act  applies  to  all 
pleadings  pleaded  in  the  superior  courts,  whether 
the  action  was  originally  commenced  there  or  not. 
Messiter  v.  Pose,  22  Law  J.  Rep.  (n.s.)  C.P.  78;  13 
Com.  B.  Rep.  162. 

A  declaration  stated  that  the  defendant  agreed  to 
serve  the  plaintiff,  and  not  to  leave  his  seryice  with- 
out notice.  Breach,  that  he  left  without  notice. 
Plea,  that  the  plaintiff  insulted  the  defendant,  and 
therefore  the  defendant  gave  notice  that  he  should 
leave  forthwith,  and  that  he  did  leave.  The  plain--' 
tiff,  without  leave  of  the  Court  or  a  Judge,  replied, 
talking  issue  on  the  plea,  and  further  said  that  the 
notice  in  the  declaration  was  a  reasonable  notice, 
and  that  the  notice  in  the  plea  was  not.  The  defen- 
dant thereapon  signed  judgment  under  section  86. 
The  Court,  without  deciding  that  the  judgment  was 
regular,  made  absolute  a  rule  for  setting  it  aside  on 
terms.    Ibid. 

(C)  Pleas  akd  subsequent  Pleadings. 

(a)  Pleas  amounting  to  the  general  Issue. 

In  an  action  on  the  indebitatus  counts,  the  defen- 
dant pleaded  that  the  debt  was  due  for  certain  hops 
bargained  and  sold,  that  the  plaintiff  produced  a 
sample  at  the  bargain  and  sale,  and  promised  to 
deliver  the  hops  equal  in  quality  and  description  to 
the  sample,  and  that  the  hops  were  not  equal  in 
quality  and    description,  wherefore  the  defendant 

refused  to  accept  them,  and  broke  his  promise; 

On  special  demurrer,  the  plea  was  held  had,  as 
amounting  to  the  general  issue.  Dawson  v.  ColUs, 
20  Law  J.  Rep.  (h.s.)  C.P.  116;  10  Com.  B.  Rep. 
523;  2  L.  M.  &  P.  P.C.  14. 

Semble — that  on  a  sale  of  specific  goods,  with  a 
warranty  that  they  correspond  to  a  sample,  the 
vendee  cannot  refuse  to  receive  them  on  account  of 
their  not  corresponding,  without  an  express  condition 
to  that  effect;  but  that  he  is  left  to  bring  his  cross- 
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action,  or  to  avail  himself  of  the  breach  of  war- 
rantv  in  reduction  of  damages  in  an  action  for  the 
price.  [Commenting  on  Street  v.  £lay,  2  B.  &  Ad. 
456.]     Ibid. 

The  declaration  claimed  1,000?.  for  goods  sold  and 
delivered,  goods  bargained  and  sold,  and  on  an  ac- 
count stated.  The  plea,  pleaded  as  to  19\l.,  parcel, 
&c.,  averred  that  the  debt  to  that  amount  was  for 
goods  bargained  and  sold.  Qucere — ^whether  the 
plea  would  not  have  been  bad,  on  special  demurrer, 
for  attempting  to  limit  the  plaintiff  in  his  proof  as 
to  the  sum  of  191?.     Ibid. 

A  declaration  stated,  that  the  plaintiffs  were  the 
promoters  of  a  railway  company,  and  the  defendants 
members  of  a  managing  committee  of  a  provision- 
ally registered  railway  company,  and  that  the  defen- 
dants were  indebted  to  the  plaintiffs  in  3,000?.  for 
certain  plans,  sections  and  books  of  reference,  sold 
and  delivered  by  the  plaintiffs  to  the  defendants,  and 
by  them  used,  and  also  for  work  and  -materials. 
Plea,  that  at,  &c.  each  of  the  said  companies  was 
a  joint-stock  company  within  the  meaning  of  the 
Joint-Stock  Companies  Registration  Act  (the  7  &  8 
Vict.  c.  110),  and  not  being  a  banking  company; 
that  it  consisted  of  more  than  twenty-five  members; 
and  that  a  contract  was  made  between  the  plaintiffs, 
as  such  promoters  of  the  first  company,  on  behalf  of 
the  same  company,  and  the  promoters,  of  whom  the 
defendants  then  were  two,  of  the  said  secondly- 
mentioned  company,  whereby  the  plaintiffs  agreed 
that  they,  the  plaintiffs,  and  the  said  first-mentioned 
company  should  perform  certain  services  for  the  said 
secondly-mentioned  company,  which  said  services 
and  the  said  payment  of  which  were  not  necessarily 
required  for  the  establishing  of  the  said  company,  or 
either  of  them;  that  the  work  was  done  by  the 
plaintiffs  in  their  character  of  promoters,  and  an 
account  stated  also  in  the  same  character;  and  that 
neither  of  the  companies  was  completely  registered 
as  required  by  the  said  act  of  parliament,  or  incor- 
porated by  statute  or  charter,  or  authorized  by  statute 
or  letters  patent  to  sue  and  be  sued  in  the  name  of 
any  officer  or  person;  and  that  the  said  plans,  sections 
and  books  of  reference  at  the  time  of  the  making  of 
the  said  contract,  and  at  the  time  of  the  said  sale, 
&c.,  and  using  of  the  said  plans,  sections  and  books 
of  reference  were  stores  not  necessarily  required  for 
the  establishing  of  the  said  company;  of  all  which 
premises  the  plaintiffs  had  notice  at  the  time  of  the 
said  making  of  the  said  contract  and  promise,  and 
at  the  time  of  the  said  doing  the  said  work  and  pro- 
viding the  said  materials,  and  so  selling  and  delivering, 
depositing,  appropriating  and  using  the  said  plans, 
sections  and  books  of  reference,  and  so  paying  the 
said  money,  &c. : — Held,  that  as  the  contract  for 
services  and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  on  special 
demurrer  as  amounting  to  non  assumpsit;  and  that 
it  was  good  on  general  demurrer,  as  it  was  a  good 
answer  to  the  action,  Bull  v.  Chapman^  22  Law  J. 
Rep.  (N.S.)  Exch.  257;  8  Exch.  Rep.  444. 
(6)  General  Issue  hy  Statute. 

[See  Thomas  v.  Stephenson,  title  Weights  ahd 
Heasdres.] 

The  clerk  of  a  county  court,  against  whom  an 
action  of  trespass  is  brought,  may  give  special 
matter  in  evidence  under  a  plea  of  "  not  guilty  by 


statute,"  bv  virtue  of  the  13  &  14  Vict.  c.  61.  s.l9. 
Dews  V.  li'yley,  20  Law  J.  Rep.  (n.s.)  C.P.  264; 
11  Com.  B.  Rep.  434;  2  L.  M.  &  P.  P.O.  544. 

Case  against  the  keeper  of  the  Queen's  Prison  for 
not  having  the  body  of  a  debtor  before  the  Ex- 
chequer pursuant  to  a  writ  of  -habeas  corpus  ad 
satisfaciendum.  Plea,  not  guilty  by  statute.  The 
defendant  had  in  his  custody  a  debtor,  detained  at 
the  suit  of  the  plaintiff  on  a  ca.  sa.  from  the  Palace 
Court.  The  debtor  stibsequently  petitioned  the 
Insolvent  Court  for  his  discharge  under  1  &  2  Vict, 
t.  110.  B.  35.  On  the  7th  of  January  the  vesting 
order  was  made.  On  the  27th  of  March  the  plain- 
tiff sued  out  a  habeas  corpus  ad  satisfaciendum, 
returnable  on  the  16th  of  April,  to  charge  the 
defendant  in  execution.  On  the  8th  of  April  the 
Insolvent  Court  ordered  the  debtor  to  be  discharged 
forthwiik  as  to  debts  due  on  the  7th  of  January, 
excepting  a  debt  due  from  the  plaintiff,  and  as  to 
that  that  he  should  be  discharged  as  soon  as  he 
should  have  been  in  custody  at  the  suit  of  the  plain- 
tiff for  three  months  to  ie  computed  from  the  time  of 
the  vesting  order.  The  warrant,  dated  the  9th  of 
April,  directed  the  discharge  of  the  debtor  in  con- 
formity with  the  terms  of  the  vesting  order,  and  on 
that  day  the  prisoner  was  discharged.  The  defen- 
dant, on  the  15th  of  April,  returned  to  the  writ  of 
habeas  that  the  debtor  was  discharged  by  a  warrant 
of  the  Insolvent  Court: — Held,  that  the  defendant 
was  entitled  to  give  the  act  and  the  special  matter  in 
evidence  under  the  plea  of  not  guilty  by  statute, 
pursuant  to  the  1  &  2  Vict.  c.  110.  s.  110.  Eaney 
V.  Hudson,  20  Law  J.  Rep.  (h.s.)  Exch.  11;  6 
Exch.  Rep.  845. 

Qiiwre — if  the  defence  was  open  to  the  defendant 
under  the  plea  of  not  guilty.     Ibid. 

The  Municipal  Corporations  Act,  5  &  6  Will.  4. 
c.  76,  by  section  76.  provides  that  constables  ap- 
pointed for  a  borough  shall,  not  only  within  the 
borough,  but  also  within  the  county  in  which  such 
borough  is  situate,  have  all  such  powers  and  privi- 
leges and  be  liable  to  all  such  duties  as  any  constable 
duly  appointed  now  has,  or  hereafter  may  have, 
within  his  constablewick  by  virtue  of  the  common 
law  or  of  any  statute  made  or  to  be  made;  and  by 
section  133.  in  all  actions  against  any  person  for  any- 
thing done  in  pursuance  of  that  act,  the  defendant 
may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  thereunder.  The  defendant,  who 
was  a  borough  constable  appointed  under  the  5  &  6 
Will.  4.  c.  76,  was  sued  in  replevin  for  an  act  done 
in  discharge  of  his  duty  as  a  constable  under  that 
act,  beyond  the  limits  of  the  borough,  but  within  the 
county  in  which  the  borough  was  situate : — Held, 
that  he  was  entitled,  under  the  general  issue  of  non 
cepit,  to  give  the  special  matter  of  defence  in  evi- 
dence. Mellor  V.  Leather,  22  Law  J.  Rep.  (n.s.) 
M.C.  76;  1  E.  &B.  619. 

The  Court  allowed  the  defendant  to  amend  a  plea 
of  "  not  guilty  by  statute,"  by  inserting  in  the  margin 
statutes  necessary  to  justify  the  trespass  complained 
of,  after  verdict  for  the  defendant  and  a  rule  nisi  to 
set  it  a^ide.  Edwards  v.  Hodges,  24  Law  J,  Rep. 
(N.S.)  M.C.  81;  15  Com.  B.  Rep.  477. 

(c)  De  Injurid, 

[See  Worsley  v.  the  South  Devon  Rail.  Co.,  title 
Lands  Clauses  Act,  (D)  (6)  (1).] 
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In  trespass  for  breaking  and  entering  the  plaintiff's 
house  and  taking  his  goods,  defendant  pleaded  a  jus- 
tification under  a  fi.  fa.  and  warrant  of  execution 
against  the  goods  of  one  G  H,  which  warrant  was 
delivered  to  the  defendant,  a  bailiff,  to  be  executed, 
and  that  under  the  authority  of  the  same  the  defen- 
dant entered,  &c.  The  plaintiff  replied  de  injwrid, 
admitting  the  writ,  the  making  of  the  warrant,  and 
the  delivery  thereof  to  the  baihff: — Held,  that  the 
existence  of  a  warrant  was  admitted  by  the  replica- 
tion, and  that  the  defendant  was  not  bound  to  prove 
it.  Hewitt  V.  Macquvre,  21  Law  J.  Rep.  (u.s.) 
Exch.  30;  7  Exch.  Rep.  80. 

Trespass  for  breaking  and  entering  the  plaintiff's 
house  and  seizing  his  goods.  Plea,  that  one  Thomas 
held  a  house  as  tenant  to  P,  that  the  rent  was  in 
arrear,  that  the  said  goods  being  thegoods  of  Thomas 
were  fraudulently  and  clandestinely  carried  off  by 
him  from  his  house  to  prevent  a  distress,  and  were 
with  the  plaintiff's  consent  placed  in  the  plaintiff's 
house,  whereupon  the  defendant  as  bailiff  of  P  seized 
the  goods  as  a  distress.  Replication,  that  the  goods 
were  not  the  goods  of  Thomas,  nor  were  they  frau- 
dulently and  clandestinely  carried  off  by  him,  &c. : — 
Held,  on  special  demurrer  for  duplicity,  that  the  re- 
plication was  good.  Thomas  v.  Watkiris,  21  Law  J. 
Rep.  (n.s.)  Exch.  215;  7  Exch.  Rep.  630. 

(d)  Trwverses. 

(1)  General. 

The  Common  Law  Procedure  Act,  1852,  (IS  &  16 
Vict.  c.  76.  ss.  77,  79),  allowing  a  plaintiff  to  traverse 
the  whole  of  a  defendant's  plea  by  a  general  denial, 
only  enables  him  to  traverse  generally  what  he  might 
have  traversed  in  part  before;  and  where  a  plaintiff, 
before  the  Common  Law  Procedure  Act,  must  have 
new  assigned,  he  must  do  so  still.  Glover  v.  Dixon^ 
23  Law  J.  Rep.  (h.s.)  Exch.  12;  9  Exch.  Rep.  168. 

To  a  declaration  fur  trespass  the  defendant  pleaded 
a  justification  under  a  prescriptive  right  to  enter  a 
close  and  dig  sand,  alleging  that  the  trespasses  were 
committed  in  the  exercise  of  that  right,  and  the 
plaintiff  joined  issue  on  that  plea: — Held,  that  the 
issue  was  proved  by  evidence  of  the  right,  although 
at  the  time  of  the  trespass  complained  of  the  defen- 
dant did  not  exercise  the  right;  and  that  the  plaintiff 
ought  to  have  new  assigned.     Ibid. 

(2)  Special. 

The  first  count  of  a  declaration  averred  that  the 
plaintiffs  C  and  S,  being  tenants  to  H  of  certain 
chambers,  at  a  certain  rent,  payable  quarterly,  under- 
let them  to  the  defendant,  who  undertook  to  pay  the 
said  rent  to  H,  and  agreed  that  if  he  did  not  do  so, 
he  would  indemnify  the  plaintifft  in  respect  thereof, 
and  that  the  defendant  did  not  pay  the  rent  to  H, 
nor  indemnify  the  plaintiffs.  Pleas  —  Sixth,  sur- 
render by  operation  of  law;  seventh,  that  the  plaintiff 
C,  on  behalf  of  himself  and  the  plaintiff  S,  agreed 
with  the  defendant  that  he  should  give  up  posses- 
sion of  the  chambers,  and  that  he  did  give  up  pos- 
session before  the  rent  became  payable;  eighth,  that 
C,  with  the  sanction  and  authority  of  his  co-plaintiff, 
evicted  the  defendant;  eleventh,  (to  counts  for  use 
and  occupation,  and  on  an  account  stated,)  discharge 
of  the  defendant  under  the  Insolvent  Debtors  Act. 
Replication  to  ■  the  sixth  plea,  a  special  traverse, 
alleging  that  the  defendant  quitted  possession  of  his 


own  wrong;  and  that,  according  to  the  terms  of  an 
agreement,  the  plaintiffs  recovered  possession  of  the 
chambers,  to  the  intent  that  they  might  let  them  for 
the  benefit  of  the  defendant,  and  not  otherwise, 
absque  hoc  they  were  duly  surrendered: — Held  bad, 
on  demurrer,  because  the  inducement  was  inconsistent 
with  the  traverse.  Smith  v.  Lovdl,  20  Law  J.  Rep. 
(n.s.)  C.P.  37;  10  Com.  B.  Rep.  6. 

Replication  to  the  seventh  plea,  traversing  the 
agreement  by  the  plaintiff  C  on  behalf  of  himself  and 
S,  and  his  performance  of  the  agreement;  and  repli- 
cation to  the  eighth  plea,  traversing  the  eviction  by  C, 
with  the  sanction  and  authority  of  S: — Held  bad,  on 
general  demurrer,  as  both  being  too  large,  from  putting 
in  issue  the  fact  that  C  had  authority  from  B.     Ibid. 

In  a  special  traverse,  both  the  inducement  and  the 
traverse  should  be  sufficient.  The  test  whether  the 
traverse  be  sufficient  or  not  is,  whether  the  former 
pleading  would  be  sufficient  if  the  allegation  traversed 
were  struck  out  of  it.  Boster  v.  CraVb,  21  Law  J. 
Rep.  (h.s.)  C.P.  209;  12  Com.  B.  Rep.  379. 

In  detinue  for  a  deed,  the  defendant  pleaded  that 
S,  one  of  two  co-trustees,  under  the  deed,  for  the  plain- 
tiff, the  cestui  que  trust,  got  possession  of  the  deed ; 
that  S  delivered  it  to  the  defendant,  to  be  redelivered 
to  him  on  request,  and  that  the  defendant  detains  the 
deed  on  behalf  of  S,  and  by  his  authority.  The 
plaintiff  rephed,  that  G,  and  not  S,  was  possessed  of 
the  deed,  and  delivered  it  to  the  defendant  at  the 
request  and  by  the  authority  of  the  plaintiff,  and  that 
the  defendant  holds  the  deed  by  virtue  of  such  request 
and  authority,  alsque  hoc  that  S  delivered  the  deed 
to  the  defendant,  rnodo  etformd: — Held,  that  the 
replication  was  good.     Ibid. 

(e)  Nul  Tiel  Record. 

The  declaration  in  an  action  for  slander  alleged 
the  plaintiff  to  be  a  trader,  and  that  the  words  were 
spoken  of  him  as  a  trader.  The  words  were  "  He 
cheated  me"  (meaning  that  the  plaintiff  in  the  way 
of  his  trade  was  dishonest).  "  He  is  a  thief  and 
lobbed  me  of  lOOi."  (meaning  that  the  plaintiff  in 
the  way  of  his  trade  had  contracted  a  debt  with  the 
defendant,  and  in  a  dishonest  manner  avoided  paying 
part  of  it).  There  were  other  similar  words  simi- 
larly explained  in  other  counts.  There  was  then  an 
averment  of  special  damage.  Plea,  judgment  re- 
covered for  the  same  grievances.  Replication  nul 
tiel  record.  On  the  trial  by  the  record,  a  record  of 
a  previous  action  for  slander  by  the  plaintiff  against 
the  defendant  was  produced,  in  which  the  words  were, 
"  that  thief  is  a  villain,  a  scoundrel  and  a  rascal,  and 
I  can  prove  him  a  thief  any  moment."  In  that 
action  there  was  no  inducement  that  the  words  were 
spoken  of  the  plaintiff  as  a  trader,  and  no  averment 
of  special  damage: — Held,  that  the  record  produced 
did  not  support  the  plea  that  the  grievances  for  which 
the  judgment'  had  been  recovered  were  the  same. 
Wadsworth  v.  Bentley,  23  Law  J.  Rep.  (n.s.)  Q.B. 
3;  1  Bail  C.C.  203. 

Where  on  an  issue  on  a  plea  of  nul  tiel  record 
there  appeared  a  variance  between  the  sum  recovered, 
as  stated  in  the  declaration  and  on  the  record,  on 
motion  for  judgment  the  Court  allowed  the  decla- 
ration to  be  amended,  by  inserting  the  amount  as  it 
appeared  bv  the  record.  Hunler  v.  Emmamuel,  24 
Law  J.  Rep.  (n.s.)  C.P.  16;  IS  Com.  B.  Rep. 
290. 
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(D)  Equitable  Defences. 

The  83rd  section  of  the  Common  Law  Procedure 
Act,  1854,  (17  &  18  Vict.  c.  12.5),  which  permits 
equitable  defences  in  "  all  causes,"  applies  only  to 
causes  where  there  are  pleadings,  and  therefore  does 
not  apply  to  the  action  of  ejectment,  in  which  all 
pleadings  are  abolished  by  the  163th  and  178th 
sections  of  the  Common  Law  Procedure  Act,  1852, 
(15  &  16  Vict.  c.  76).  Neave  v.  Avery,  24  Law  J. 
Eep.  (h.s.)  C.P.  207;  16  Com.  B.  Rep.  328. 

By  the  178th  section  of  that  act,  the  issue  in  eject- 
ment is  to  be  made  up  by  the  plaintiff  without  plead- 
ings; and  therefore,  where  the  plaintiff,  instead  of 
malting  up  the  issue,  demurred  to  an  equitable  plea 
■which  the  defendant  had  pleaded,  the  Court  struck 
the  demurrer  out  of  the  paper,  leaving  the  plaintiff  to 
apply  for  leave  to  strike  out  the  plea  and  make  up 
the  issue.     Ibid. 

It  is  not  necessary,  in  order  to  give  the  Court  power 
to  grant  a  defendant  leave  to  plead  an  equitable  de- 
fence along  with  other  pleas,  (under  the  Common 
Law  Procedure  Act,  1854,  s.  83.)  that  the  defendant 
should  be  entitled  tn  unconditional  relief  in  equity — 
contrary  to  The  Mines  Royal  Societies  v.  Maynay. 
Chilton  v.  Oarrimgton,  24  Law  J.  Rep.  (u.s.)  C.P. 
153;  16  Com.  B.  Rep.  206. 

In  an  action  of  detinue  for  a  lease,  the  Court 
allowed  the  defendants,  along  with  pleas  traversing 
the  detention  and  the  property,  to  plead  a  plea 
stating  that  a  previous  action  had  been  brought  by 
one  P  for  the  detention  of  the  same  lease,  and  judg- 
ment for  damages  recovered,  and  that  ISO/.,  as  secu- 
rity for  which  the  lease  had  been  deposited,  had  not 
been  paid,  and  a  further  plea,  professing  to  be  a 
"  defence  on  equitable  grounds,"  under  the  83rd 
section  of  the  Common  Law  Procedure  Act,  which 
alleged  that  the  lease  was  deposited  as  security  for 
the  payment  of  150/.  by  way  of  equitable  mortgage, 
that  the  money  was  still  due,  and  that  the  defendant 
had,  after  the  commencement  of  the  former  action, 
tendered  and  offered  to  deliver  up  the  lease  on  the 
payment  of  the  money,  and  had  tendered  the  costs 
of  the  action  up  to  that  time.     Ibid. 

The  effect  of  giving  the  common  law  courts  juris- 
diction to  receive  defences  on  equitable  grounds  is  to 
enable  parties  to  set  up  only  what  would  be  absolute 
defences  in  equitv.  Phelps  v.  Proihero,  24  Law  J. 
Rep.  (n.s.)  C.P.'255;  16  Com.  B.  Rep.  370. 

In  an  action  of  trover  the  following  plea  wag 
allowed  to  be  pleaded,  with  other  pleas,  upon  an 
affidavit  of  its  truth :  "  That  the  plaintiff'  was  the 
owner  of  certain  chemical  works;  that  the  goods  for 
which  the  action  was  brought  were  stock  in  trade  and 
materials  on  the  premises;  that  the  defendant  agreed 
to  purchase  the  said  chemical  works  from  the  plaintiff, 
and  that  the  goods  in  question  were  included  in  the 
goods  sold;  that  certain  brokers  were  employed  by 
the  plaintiff  and  the  defendant  to  make  the  contract; 
that  they  made  it  by  bought  and  sold  notes,  and  that 
by  mij.take  of  the  brokers  they  so  made  the  notes 
that  they  include  the  goods  in  question;  that  posses- 
sion of  the  chemical  works,  with  the  goods  in  question, 
have  been  delivered  to  the  defendant,  and  that  the 
purchase  has  been  completed,  and  the  purchase- 
money  paid ;  and  that  the  plaintiff  is  unjustly  availing 
himself  of  what  was  a  mistake  in  the  drawing  of  the 
bought  and  sold  notes  so  as  before  mentioned  made 


by  the  brokers."  Steele  v.  Haddock,  24  Law  J.  Eep. 
(h.b)  Exch.  78;  10  Exch.  Rep.  643. 

The  plaintiffs  having  brought  an  action  against 
the  defendant,  who  was  their  tenant  of  a  mill,  for 
breaches  of  covenant  in  a  lease  as  to  paying  rent 
and  repairing,  the  defendant  proposed  to  plead  the 
following  plea  as  an  equitable  defence ;  that  it  was 
agreed  between  the  plaintiffs  and  the  defendant  that 
the  defendant  should  surrender  by  yielding  up  to 
the  plaintiffs  the  premises  in  his  occupation;  and 
permitting  the  plaintiffs  to  receive  the  rent,  and  the 
tenants  of  the  other  portions  to  attorn,  and  that  the 
defendant  should  pay  the  sum  of  250/.  and  give  up 
a  quantity  of  machinery  to  the  plaintiffs,  in  consider- 
ation of  the  tenancy  being  put  an  end  to  and  in 
discharge  of  all  claims  under  the  said  lease.  That 
the  defendant  accordingly  paid  such  sum  of  money 
and  delivered  up  the  lease,  and  withdrew  from  pos- 
session of  the  premises  occupied  by  him,  and  per- 
mitted the  plaintiffs  to  receive  the  rents  of  the 
tenants  who  were  willing  to  attorn,  and  that  the 
defendant  relinquished  also  the  machinery,  and  had 
done  all  conditions  precedent,  and  had  been  ready  and 
willing  to  do  all  other  things  necessary  on  his  part  for 
putting  an  end  to  the  tenancy  and  by  way  of  satis- 
faction as  aforesaid ;  and  that  this  action  was  brought 
in  fraud  and  breach  of  the  faid  agreement,  and  it 
was  entirely  the  fault  of  the  plaintiffs  that  such  sur- 
render was  not  completed : — Held,  that  such  plea 
did  not  constitute  an  equitable  defence,  within  the 
17  &  18  Vict.  c.  125.  ss.  83,  86,  (the  Common  Law 
Procedure  Act,  1854,)  as  a  Court  of  equity  would 
not  either  compel  performance  of  the  agreement 
between  the  parties  or  restrain  the  plaintiffs  from 
executing  their  judgment  without  at  the  same  time 
compelling  the  defendant  to  execute  a  surrender  in 
writing,  pursuant  to  the  Statute  of  Frauds;  and  this 
Court  had  no  power  to  compel  the  defendant  to 
execute  such  surrender.  Tlie  Mines  Royal  Society 
V.  Magnay,  20  Law  J.  Rep.  (n.s.)  Exch.  7;  10 
Exch.  Rep.  489. 

The  power  of  the  Court  to  act  under  the  above 
sections  is  confined  to  cases  where  they  are  empow- 
ered to  grant  an  injunction  absolute  and  without 
terms.     Ibid. 
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(A)  Bill. 
(a)  Statements  and  Charges  in. 

A  plaintiff  in  an  administration  suit  upon  a  refer- 
ence for  taking  the  accounts  cannot  include  an 
inquiry  as  to  wilful  neglect  and  default,  unless  there 
is  a  specific  charge  to  that  effect  in  the  bill.  The 
general  charge  of  neglect  and  default  is  not  sufficient. 
Sawyer  v.  Mills,  20  Law  J.  Rep.  (n.s.)  Chanc.  80. 

The  purpose  of  a  bill  of  discovery  is  not  altered 
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by  words  added  to  the  prayer  asking  "  that  such 
other  orders  might  be  made  as  the  nature  of  the 
case  might  require;"  and  a  motion  to  dismiss  the 
bill  for  want  of  prosecution  was  refused,  but,  in  con- 
sequence of  the  addition  to  the  prayer,  without  costs. 
Tlie  Sovkih-Eastern  Rail.  Go.  v.  tlie  Svhmanne  Tele- 
graph Co.,  23  Law  J.  Eep.  (n.s.)  Chanc.  183;  18 
Beav.  429. 

(5)  Midtifariousness. 

A  bill  is  not  multifarious  because  it  includes 
matters  which  are  incidentally  included  in  another 
suit,  in  which  it  does  not  appear  they  could  be  satis- 
factorily determined,  and  which  have  become  in- 
volved with  other  matters  in  the  suit  by  reason  of  the 
dealings  of  the  parties  interested  in  them  and  other 
property.  Rump  v.  Greenhill,  24  Law  J.  Rep. 
(n.s.)  Chanc.  90;  20  Beav.  612. 

The  joining  parties  in  a  suit  who  are  interested 
only  in  the  shares  of  particular  parties  in  the  suit 
will  not  make  such  suit  multifarious;  and  a  demurrer 
to  the  bill  in  such  a  suit  was  overruled.     Ibid. 

The  existence  of  an  administration  suit  com- 
menced by  summons  will  not  prevent  the  institution 
of  a  suit  by  bill,  if  questions  necessary  to  be  deter- 
mined before  admiuistration  cannot  be  duly  raised 
or  determined  in  such  suit.     Ibid. 

The  Court  refused  to  make  a  decree  in  a  suit  for 
specific  performance  of  several  contracts  for  the 
purchase  of  lands  by  some  on  behalf  of  themselves 
and-  all  others  of  the  purchasers,  although  the  lands 
were  held  by  the  vendors  under  the  same  title,  and 
the  contracts  were  made  under  the  same  circum- 
stances, and  their  completion  was  prevented  by  the 
same  accident,  namely,  the  death  of  one  of  the  two 
vendors,  who  had  a  joint  power  of  appointment,  but 
several  purchasers  and  sub -purchasers  under  such 
distinct  contracts  having  joined  as  co-plaintiffs  in 
the  same  suit,  and  the  parties  interested  m  the  estate 
not  objecting  for  multifariousness,  the  Court  decreed 
the  specific  performance  of  the  different  contracts  in 
one  suit.   Ha/rgreaves  v.  Wright,  10  Hare,  App.  Ivi. 

(c)  Of  Revivor, 

A  B  being  entitled  to  a  share  of  the  produce  of  a 
testatrix's  real  and  personal  estate,  instituted  a  suit 
for  its  recovery  and  obtained  a  decree.  C  D  after- 
wards filed  a  bill  of  revivor  and  supplement,  stating 
that  A  B  was  domiciled  at  Stuttgard,  and  that  by  a 
decree  of  the  Court  there  he  had  beeir  appointed 
"  cwraUyr  honoruvi,''''  and  directed  to  get  in  the  pro- 
perty for  A  B's  creditors.  The  bill  prayed  a  revivor 
and  liberty  to  prosecute  the  original  suit  for  pay- 
ment and  additional  relief.  A  general  demurrer 
was  allowed,  on  the  ground  that  the  relief  thus 
prayed  could  only  be  obtained  bv  original  bill. 
Stackle  v.  Winter,  20  Beav.  550. 

(B)    DBMnKREB. 

A  covenanted  with  trustees  to  pay  an  annuity  for 
the  benefit  of  a  woman.  The  trustees  brought  an 
action  upon  the  covenant  against  A,  the  deed  being 
good  upon  the  face  of  it.  A  pleaded  that  the  consi- 
deration for  the  covenant  was  future  illicit  cohabita- 
tion between  himself  and  the  woman,  and  he  then 
filed  his  bill  against  the  trustees  for  discovery  in  aid 
of  the  plea.  Upon  demurrer  to  the  bill  by  the 
trustees,  held,  reversing  the  order  below,  that  A  was 


entitled  to  the  discovery,  notwithstanding  he  was 
particeps  crim/mis.  Benyon  v.  NettUfold,  20  Law 
J.  Rep.  (n.s.)  Chanc.  186;  3Mac.&G.94:  reversing 
18  Law  J.  Rep.  (n,s.)  Chanc.  445. 

A  plaintiff,  whose  case  wholly  fails,  will  not  be 
allowed  to  perfect  it  by  the  gift  or  waiver  of  one 
defendant  against  another.  Ilollingswarth  v.  ShaJce- 
shaft,  21  Law  J.  Rep.  (n.s.)  Chanc.  722  ;  14  Beav. 
492. 

If  the  case  made  by  the  bill  is  clear,  a  defendant 
who  brought  the  cause  to  a  hearing  instead  of  demur- 
ring, was  refused  all  costs  though  he  succeeded.  Ibid. 

A  bill  in  equity  will  not  lie  for  a  simple  case  of 
debtor  and  creditor  account  of  monies  received  and 
paid  by  one  party  on  account  of  another,  notwith- 
standing the  bill  alleges  that  the  debtor  sold  property 
of  such  plaintiff,  and  received  thje  proceeds  on  his 
account.  Phillips  v.  Phillips,  22  Law  J.  Rep.  (n.s.) 
Chanc.  141;  9  Hare,  471. 

The  plaintiff,  W  A,  a  domiciled  Scotchman, 
through  his  stock-brokers  in  England,  had  various 
transactions  for  the  feigned  purchase  and  sale  of 
shares  and  stock  in  railway  and  other  companies;  it 
was  never  intended  that  they  should  be  completed 
by  delivery  of  the  stock,  being  merely  time-bargains, 
a  gambling  for  differences  between  the  prices  at 
which  the  shares  or  stock  were  nominally  purchased 
and  sold.  The  brokers  obtained  from  W  A  a 
deposit  of  certain  shares  as  security  for  any  balance 
"which  might  be  due  to  them,  and  also  stipulated  for 
a  bond  or  Judge's  order  both  in  England  and  Scot- 
land as  a  further  security.  The  defendants  rendered 
an  account,  and  then  sold  the  deposited  shares,  but 
as  the  proceeds  did  not  discharge  the  balance  due  to 
them,  they  brought  an  action  against  him  in  the 
Sheriff's  Court  in  Scotland  for  the  balance,  and 
arrested  his  goods  there,  and  a  commission  was  issued 
for  the  purpose  of  taking  evidence  in  England.  "W 
A  then  filed  his  bill  in  England,  asking  discovery 
and  for  an  account;  and  for  an  injunction  to  restrain 
the  defendants  from  proceeding  with  the  action  in 
Scotland,  at  the  same  time  offering  to  pay  what  was 
due,  and  submitting  all  his  property  in  Scotland, 
subject  to  the  arrestments,  to  the  jurisdiction  of  this 
Court.  Upon  a  general  demurrer  to  the  bill, — 
Held,  that  the  illegality  of  the  transaction  could  not 
be  then  considered ;  that  it  was  no  ground  for 
.stopping  the  proceedings  in  a  foreign  court;  that, 
from  the  allegation  that  evidence  of  the  transactions 
could  not,  by  the  law  of  Scotland,  be  received  in 
the  Sheriff's  Court  from  the  plaintiff  and  the  defen- 
dants, there  was  ground  to  suppose  that  complete 
justice  could  not  be  done  there.  The  demurrer  was 
therefore,  overruled,  and  the  costs  were  made  costs 
in  the  cause.  Ainslie  v.  Sims,  23  Law  J.  Rep. 
(n.s.)  Chanc.  161. 

Parties  interested,  not  being  the  legal  personal  re- 
presentatives of  a  testator,  will  not  be  allowed  to  sue 
persons  possessed  of  assets  of  the  testator,  unless  they 
satisfy  the  Court  that  such  assets  would  probably  be 
lost  if  such  suit  had  not  been  instituted.  Stainton 
V.  the  GarronCompany,  23  Law  J.  Rep.  (n.s.)  Chanc. 
299;  18  Beav.  146. 

What  acts  will  justify  the  institution  of  a  suit  by 
parties  having  no  legal  right  to  sue.     Ibid. 

A  shareholder  of  a  trading  company,  who  was  also 
one  of  its  managers,  appointed  three  persons  execu- 
tors and  trustees  of  liis  will,  two  of  whom  were  also 
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managers  of  the  company.  The  testator,  at  his  de- 
cease, had  an  account  with  the  company,  which  was 
unsettled,  and  in  respect  of  which  disputes  arose. 
Pending  proceedings  instituted  by  the  executors,  two 
of  the  residuary  legatees  filed  their  bill  against  the 
company  and  the  executors  for  the  settlement  of  all 
claims,  and  to  obtain  a  transfer  of  the  property  of  the 
testator  from  the  company.  Upon  demurrer  to  the 
bill  by  the  company,  and  by  one  of  the  executors 
and  trustees  who  had  not  proved  the  testator's  will, 

Held,  that  in  order  to  maintain  the  suit,  special 

circumstances  must  be  shewn  by  the  bill,  as  the 
plaintiffs  had  no  legal  right  to  sue;  and  sufficient 
grounds  for  sustaining  such  a  bill  not  having  been 
shewn,  both  the  demurrers  were  allowed.     Ibid. 

A  party  paid  to  an  auctioneer,  the  agent  for  a 
proposed  vendor,  50Z.  "as  a  deposit  and  part  pay- 
ment of  IjOOOi."  for  the  purchase  of  hereditaments, 
and  received  a  receipt  for  the  same,  containing  the 
words  "  the  terms  to  be  expressed  in  an  agreement  to 
be  signed  as  soon  as  prepared."  He  had  previously 
approved  of  the  draft  of  the  contract.  At  the  time  of 
taking  the  receipt,  he  agreed  to  sign  the  contract  on 
the  following  morning.  This  he  ultimately  refused 
to  do,  and,  by  his  solicitor,  demanded  back  the  501, . 
The  proposed  vendor  filed  a  bill  for  specific  perform- 
ance, to  which  a  demurrer  was  put  in  setting  up  the 
Statute  of  Frauds  as  a  defence,  no  agreement  having 
been  signed : — Held,  overruling  a  decision  of  one  of 
the  Vice  Chancellors,  that  the  demurrer  was  a  good 
defence  to  the  bill.  Wood  v.  Midgley,  23  Law  J. 
Rep.  (N.s.)  Chanc.  5S3;  S  De  Gex,  M.  &  G.  41;  2 
Sm.  &  G.  115. 

Held,  also,  but  in  accordance  with  the  Vice  Chan- 
cellor*s  view,  that  the  demurrer  stating  *'  that  it  ap- 
pears by  the  bill  that  neither  the  agreement  which  is 
alleged  by  the  bill  and  of  which  the  bill  prays  the 
specific  performance,  nor  any  memorandum  or  note 
thereof,  was  ever  signed  by  this  defendant,  nor  any 
other  person  lawfully  authorized  within  the  meaning 
of  the  statute,"  &c.,  was  not  a  speaking  demurrer. 
Ibid. 

Held,  also,  that  the  Statute  of  Frauds  may  be  set 
up  by  demurrer  as  well  as  by  plea.     Ibid. 

Bill  filed  by  two  shareholders  in  a  projected  com- 
pany, on  behalf  of  themselves  and  the  other  persons 
who  had  contributed,  against  the  directors,  charging 
fraud  and  misrepresentation  in  getting  up  the  com- 
pany, and  claiming  repayment  of  the  deposits.  One 
of  the  defendants  demurred,  on  the  ground  that  he 
had  not  become  a  director  until  after  the  transactions 
of  which  the  bill  complained,  and  also  that  the  two 
plaintiffs  could  not  properly  join  together  in  suing, 
the  fraud  complained  of  by  them  being  separate  and 
distinct: — Held,  that  thedemurring  defendant, though 
not  an  original  director,  had  participated  in  and  as- 
sisted to  carry  out  the  alleged  fraud,  and  that  there 
was  no  improper  joinder  of  the  plaintiffs,  they  having 
a  common  interest  against  the  defendants.  Beechiiig 
V.  Lloyd,  24  Law  J.  Rep.  (n.s.)  Chanc.  679;  3 
Drew.  227. 

The  plaintiff  demised  a  number  of  small  lease- 
hold houses  to  the  defendant,  who  having  committed 
a  forfeiture,  the  plaintiff  re-entered  and  determined 
the  lease.  The  defendant  thereupon  distrained 
on  the  tenants  and  prevented  the  plaintiff  taking 
possession  and  repairing,  and  the  plaintiff  appre- 
hended a  forfeiture.     The  defendant  had  also,  being 


insolvent,  received  the  rents;  and,  in  consequence  of 
his  conduct,  the  property  had  become  greatly  depre- 
ciated, and  some  of  the  houses  had  been  abandoned 
by  the  tenants.  The  bill  prayed  an  account  of  the 
rents,  an  injunction  to  restrain  the  defendant  from 
receiving  the  rents  and  distraining,  and  that  the  right 
might  be  determined  under  the  Court.  A  general 
demurrer  was  allowed.  Aldist.  Fraser,  15  Beav.  215. 

A  bill  was  filed  by  A  and  his  wife  alleging  title  in 
respect  of  the  wife's  estate  tail.  The  defendant 
demurred  for  want  of  equity.  While  the  demurrer  was 
standing  for  argument  the  wife  died,  and  then  A  filed 
a  supplemental  bill,  alleging  a  disentailing  deed  before 
the  date  of  the  original  bill  under  which  A  claimed 
in  fee  : — Held,  that  in  this  state  of  things  the  demurrer 
could  not  be  heard;  that  such  an  alteration  of  the 
record  was  not  properly  the  subject  of  either  sup- 
plemental or  of  original  bill  in  the  nature  of  a  supple- 
mental bill,  or  of  a  bill  of  revivor,  nor  properly  of 
amendment,  but  the  original  bill  ought  to  have  been 
left  to  take  its  course  and  a  new  bill  filed  stating  the 
real  title.      Wright  v.  Vernon,  1  Drew.  68. 

The  case  made  by  the  bill  was  this :  it  alleged  title 
under  several  instruments  to  certain  real  estates 
settled  thereby,  one  of  such  deeds  creating  a  term  to 
raise  a  sum  of  money  not  yet  raised.  It  alleged  pos- 
session or  receipt  of  the  rents  in  some  of  the  defen- 
dants, and  that  they  had  possession  of  some  of  the 
deeds,  and  that  they  had  given  notice  to  tenants  not 
to  pay  rent  to  the  plaintiff,  and  threatened  to  distrain^ 
it  alleged  that  the  trustee  of  the  term  refused  to 
assign  it  to  the  plaintiff.  It  prayed,  among  other 
things,  a  declaration  that,  under  certain  of  the  instru- 
ments, the  plaintiff  was  entitled  to  the  estates,  and 
that  on  payment  of  the  money  to  be  raised  by  the 
term  by  him  he  was  entitled  to  a  surrender  or  assign- 
ment of  the  term : — Held,  that  there  was  an  equity 
for  that  relief,  if  for  no  more,  and  the  hill  was  not, 
therefore,  demurrable.  Saunders  v.  Richardson,  2 
Drew.  128. 

A  filed  a  bill  against  B  and  the  public  officer  of  a 
banking  company,  seeking  to  make  certain  shares 
which  B  held  in  the  bank  available  to  the  payment 
of  a  debt  due  to  him  from  B.  The  bill  alleged  that, 
though  the  company  had  a  prior  charge  on  the  shares 
for  a  debt  due  to  them  from  B,  yet  that  debt  was 
amply  secured  by  the  shares  of  other  persons  in 
the  bank,  and  by  other  securities  held  by  the  com- 
pany; and  it  prayed  that  an  account  might  betaken 
of  what  was  due  to  the  company  in  respect  of  their 
charge,  and  that  directions  might  be  given  for  the 
satisfaction  thereof  out  of  the  last-mentioned  shares, 
and  out  of  or  by  means  of  the  other  securities  held 
by  the  company,  or  for  enabling  A  to  pay  to  them  the 
amount  of  their  charge,  and  therejipon  to  have  such 
other  securities  assigned  to  him,  and  that  the  securi- 
ties might  be  marshalled  so  as  to  give  the  plaintiff 
the  benefit  of  his  charge.  A  demurrer  because  the 
persons  who  had  pledged  their  shares,  and  given 
securities  to  the  company  for  B's  debt,  were  not  made 
parties  to  the  bill  was  allowed.  Madntyre  v.  CanmeU, 
1  Sim.  N.S.  262. 

A  bill  contained  a  charge  with  a  view  to  discover- 
ing who  certain  persons  who  were  interested  in  the 
relief  were,  but  it  did  not  allege  that  the  plaintiffs  did 
not  know  who  they  were,  and  therefore  a  demurrer 
because  they  were  not  made  parties  was  allowed. 
Ibid. 
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A  bill  to  set  aside  on  the  ground  of  fraudulent 
representations  an  order  in  an  action  at  law  made  by 
consent  staying  the  action,  and  directing  the  payment 
of  a  certain  sum  of  money  by  the  defendant  to  the 
plaintiff,  and  which  sum  the  plaintiff  afterwards  ac- 
cepted : — Held,  to  be  demurrable,  as  it  did  not  state 
that  the  plaintiff  was  ignorant  of  the  alleged  repre- 
sentation being  fraudulent,  not  only  at  the  time  of 
the  order,  but  at  the  time  he  received  the  money. 
Dwnm  T.  Cox,  11  Hare,  61. 

It  appearing  that  a  second  action  had  been  brought 
by  the  plaintiff,  and  had  been  stayed  by  the  court  of 
law  in  consequence  of  the  consent  order  made  in  the 
first  action,  and  that  the  plaintiff  had  taken  regular 
proceedings  at  law  to  set  aside  the  order  staying  the 
second  action,  but  that  order  had  been  sustained,  this 
Court  refused  to  aid  a  suit  in  equity  brought  by  the 
plaintiff  by  giving  him  leave  to  amend,  upon  allowing  a 
demurrer  to  his  bill  to  set  aside  the  consent  order  on 
the  ground  of  such  alleged  fraud.     Ibid. 

(C)  Aksweb. 

A,  B  &  C  carried  on  business  in  partnership  as 
bankers.  A  died,  having  made  B  and  D  his  executors, 
and  S  a  residuary  legatee.  D  was,  after  the  death  of 
A,  admitted  a  partner  in  the  business.  A  bill  was 
filed  by  S  against  B  and  D  for  the  administration  of 
the  estate  of  A.  It  stated  that  the  executors  had 
rendered  imperfect  accounts,  particularly  with  refer- 
ence to  A's  capital  in  the  business  at  his  death;  that 
the  business  had,  since  A's  death,  been  carried  on 
with  his  capital,  and  that  the  residuary  legatees  were 
entitled  to  one-third  of  the  profits.  It  contained 
interrogatories,  whether  the  business  had  not  been 
carried  on  with  A's  capital — what  were  the  profits 
since  the  death  of  A — what  was  the  present  capital — 
and  what  capital  had  been  drawn  out  since  A's  death. 

C,  the  other  partner,  was  not  a  party  to  the  bill : 

Held,  that  in  a  suit  so  constituted,  B  and  D  were  not 
bound  to  answer  the  above-mentioned  interrogato- 
ries. Svnvpaait  v.  Ohapnum,  20  Law  J.  Eep.  (n.s.) 
Chanc.  88. 

Bill  filed  by  the  cestui  que  trust  under  a  marriage 
settlement  against  the  trustee  to  compel  him  to  pay 
a  sum  of  money,,  which  the  husband  had  covenanted 
to  settle,  but  which  covenant  the  trustee  had  neg- 
lected to  enforce  previously  to  the  bankruptcy  of  the 
husband,  which  took  place  some  years  after  his  mar- 
riage. The  bill  alleged  that  for  many  years  the  hus- 
band was  in  prosperous  circumstances,  and  the  cove- 
nant ought  then  to  have  been  enforced.  The  trustee, 
by  his  answer,  stated  as  a  reason  for  his  not  having 
been  able  to  enforce  the  covenant,  that  the  husband, 
at  the  time  of  his  marriage,  was  in  very  needy  and 
embarrassed  circumstances,  and  continued  so  until 
his  bankruptcy.  The  answer  then  set  forth  several 
transactions,  alleged  to  have  been  fraudulently  con- 
trived by  the  husband,  and  that  hehad  in  various  other 
matters,  both  previously  and  subsequently  to  his 
marriage,  resorted  to  fraudulent  means  to  supply  his 
wants  and  avert  discovery  of  his  true  position.  The 
Master  had  allowed  exceptions  to  such  passages  of 
this  answer  as  contained  allegations  of  fraud  against 
the  husband  on  the  ground  that  they  were  scanda- 
lous and  impertinent : — Held,  upon  exceptions  to  the 
Master's  report,  that  where  the  bill  alleged  solvency 
it  was  not  irrelevant  for  the  defendant  to  introduce 
a  statement  of  fraudulent  practices  committed  from 
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time  to  time  to  conceal  the  fact  of  insolvency.   £al- 
gwjf  v.  Broadhurst,  20  Law  J.  Rep.  (n.s.)  Chanc.  55. 

The  answer  of  a  defendant  contained  these  pas- 
sages : — "  The  plaintiff  is  desirous  of  annoying  and 
harassing  the  defendant  to  extort  money  from  him." 
"  The  plaintiff  is  acting  under  the  advice  of  ignorant 
but  cunning  persons,  who  are  in  expectation  of  ex- 
torting money  from  the  defendant,  in  order  to  be 
relieved  from  being  harassed  by  the  vexatious  and 
illegal  couduct  of  the  plaintiff."  The  plaintiff  took 
exceptions  to  these  passages  for  scandal.  The  ex- 
ceptions were  overruled.  Stanton  v.  Holmes,  20 
Law  J.  Eep.  (k.s.)  Chanc.  203. 

A  bill  was  filed  by  A  against  B  &  Co.  stock- 
brokers, alleging  that  dealings  and  transactions  were, 
in  March  1848,  contemplated  between  the  parties,  in 
respect  of  which  money  might  become  due  from  A 
to  B  &  Co.,  and  that  A  transferred  to  B  &  Co.  rail- 
way shares  as  security  for  the  balance,  if  any ;  and 
that  various  dealings  and  transactions  had  taken 
place  between  the  parties;  and  praying  for  a  re- 
transfer  of  the  shares  and  an  account.  The  bill  con- 
tained numerous  searching  interrogatories  as  to  the 
stock  transactions  and  the  ownership  and  transfer  of 
the  railway  shares.  B  &  Co.,  by  their  answer,  set 
out  the  7  Geo.  2.  c.  8.  s.  8,  and  averred  that  A,  be- 
fore the  suit,  had  alleged  that  the  transactions  in 
question  were  illegal,  and  they  declined  to  answer  on 
the  ground  that  such  answer  might  tend  to  subject 
them  to  the  penalties  of  the  act: — Held,  that  the 
defendants  were  protected  fi:om  discovery.  iShort  v. 
Mercier,  20  Law  J.  Rep.  (n.s.)  Chanc.  289;  3  Mac. 
&  G.  205:  affirming  18  Law  J.  Rep.  (n.8.)  Chanc. 
4flO; 

Semite — if  a  defendant  states  circumstances  which 
on  the  face  of  them  are  not  only  consistent  with  the 
peril  he  alleges,  but  which  also  render  it  extremely 
probable,  he  entitles  himself  to  protection  from  dis- 
covery.    Ibid. 

Upon  a  bill  charging  the  defendant  with  infringing 
the  plaintiff's  patent  and  asking  for  an  account  of 
his  dealings  and  transactions,  and  seeking  to  make 
him  answerable  for  the  profits  received  by  him  in 
consequence  of  the  infringement, — Held,  that  the 
defendant  must  answer  the  interrogatories,  though  he 
disputes  the  title  of  the  plaintiff,  and  insists  that  the 
discovery  will  be  an  act  of  oppression  upon  him,  and 
that  there  was  little  probability  that  the  Court,  at 
the  hearing,  would  direct  an  account  upon  the  facts 
if  disclosed.  Swmborne  v.  Nelson,  22  Law  J.  Eep. 
(H.s.)  Chanc.  aSlj  16  Beav.  416. 

Where  there  is  no  replication  to  the  answer  to  a 
bill  of  revivor,  is  a  plaintiff  bound,  if  he  relies  on  the 
original  answer,  to  take  it  as  absolutely  true  in  all 
particulars."  .  Stcmtonv.  Percival,  5  H.L.  Cas.,267. 

Is  an  answer  by  committees  binding  upon  the 
estate  of  the  lunatic  ?  It  is  binding  on  them  in  any 
other  character,     Ih^d. 

Is  a  replication  necessary  to  an  answer  to  a  mere 
bill  of  revivor  ?    Ibid. 

A  defendant  who  had  not  by  his  answer  claimed 
the  benefit,of  the  Statute  of  Frauds,  was  not  allowed 
to  have  it  at  the  hearing.  Bashett  v.  Cafe,  4  De 
Gex  &  Sm.  388. 

Where  discovery  is  sought  in  relation  to  matters 
in  which  the  plaintiff  has  no  interest,  but  as  conse- 
quential or  resulting  from  a  character  or  title  denied 
by  the  answer,  and  not  otherwise  appearing  on  the 
3Z 
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record,  the  plaintiff  hna  no  equity  entitling  him  to 
discovery.  If,  however,  the  plaintiff's  interest  in  the 
discovery  sought  results  from  a  character  and  title 
alleged  in  the  bill,  and  if  the  bill  properly  avers  that 
the  discovery  will  establish  that  character  and  title, 
and  also  establish  a  case  of  fraud  by  the  defendant 
affecting  or  destroying  the  plaintiff's  renbedies,  the 
defendant  cannot  withhold  the  discovery  by  generally 
denying  the  character  and  title  claimed  by  the 
plaintiff..  Stainton  v.  Chadwick,  3  Mac.  &  G.  S75 : 
affirming  13  Beav.  320. 

Although  a  litigant  party  has  no  right  to  a  disco- 
very of  the  evidence  of  his  opponent's  title,  yet  he 
has  a  right  to  a  discovery  of  the  evidence  in  support 
of  his  own  title,  and  in  proof  of  any  fraud  which  heis 
been  committed  to  his  injury;  and  the  plaintiff's  right 
to  a  discovery  of  material  evidence  in  support  of  hia 
own  case  and  title  is  not  repelled,  because  by  exer- 
cising that  equitable  right  the  defendant  may  be 
compelled  to  disclose  the  evidence  in  support  of  his 
(the  defendant's)  case  and  title.     Ibid. 

The  plaintiff  and  defendant  respectively  deduced 
their  title  from  the  heir-at-law  of  A,  who  died  intes- 
tate in  1768,  equitably  entitled  to  certain  premises, 
the  legal  estate  of  which  was  outstanding.  In  1842 
the  defendant  obtained  exparte  a  conveyance  of  the 
outstanding  legal  estate  under  Sir  E.  Sugden's  acts. 
The  plaintiff  then  filed  his  bill,  alleging  that  the 
defendant  had  obtained  the  conveyance  of  the  legal 
estate  to  himself,  as  the  heir-at-law  of  A,  by  false 
and  fraudulent  evidence.  The  bill  contained  interro- 
gatories addressed  to  the  discovery  of  the  alleged  false 
and  fraudulent  evidence.  The  defendant  having  by 
his  answer  asserted  his  own  title  as  heir-at-law  of  A, 
and  having  denied  that  of  the  plaintiff,  refused  to 
answer  any  of  the  interrogatories  relating  to  the  evi- 
dence on  which  he  had  obtained  the  conveyance, 
asserting  that  the  discovery  would  disclose  the  evi- 
dence of  his  own  title,  and  denying  that  the  evidence 
was  false  or  fraudulent,  or  that  it  would  establish  any 
of  the  allegations  of  the  bill : — Held,  that  he  was 
bound  to  make  the  discovery.     Ibid. 

Matter  ought  not  at  the  commencement  of  a  suit  to 
he  treated  as  impertinent,  which  may  at  the  hearing 
be  found  relevant.    Reeves  y.  Baker,  13  Beav.  436. 

A  trustee  called  on  the  defendant  to  set  forth 
whether  for  the  reasons  in  the  bill  stated,  or  some 
other  and  what  reasons,  he  was  not  able  to  execute 
the  trusts,  "  or  how  otherwise."  The  defendant  in 
his  answer  imputed  to  the  plaintiff's  solicitor  need- 
less delay  in  effecting  a  proposed  compromise,  his 
inducement  being  to  favour  another  solicitor,  his 
personal  friend : — Held,  that  the  statement  was  not 
scandalous.     Ibid. 

(D)  Plea. 

[Oust  V.  Southee,  6  Law  J.  Dig.  564;  13  Beav. 
435.] 

At  the  hearing  of  a  claim  a  defendant  is  at  liberty 
to  avail  himself  of  the  benefit  of  the  Statute  of  Limit- 
ations without  pleading  it.  Sneed  v.  Sneed,  20 
Law  J.  Eep.  (h.s.)  Chanc.  630. 

Upon  a  plea  of  outlawry,  it  was  held,  that  an  order 
of  the  Court  of  Bankruptcy  directing  the  plaintiff  to 
prepare  and  file  his  accounts  by  a  certain  day,  and 
the  certificate  and  proclamation  of  the  Court,  that  he 
had  failed  to  surrender  himself  on  that  day,  did  not 
amount  to  a  formal  judgment  of  outlawry  such  as 


would  support  the  plea Plea  overruled.      Win- 

throp  V.  ElderUm,  21  Law  J.  Rep.  (if.s.)  Chanc.  145. 

Bill  by  A  against  B.  The  bill  stated  that  A  and 
B  carried  on  business  in  partnership  at  Calcutta 
and  in  England,  and  that  A  had  commenced  a  suit 
against  B  in  Calcutta,  but  that,  from  B  having  left 
the  East  Indies  and  come  to  reside  in  England, 
the  suit  could  not  properly  be  prosecuted.  The  biU 
prayed  the  usual  partnership  accounts.  To  this  bill 
B  put  in  a  plea  that  a  decree  had  been  made  by  the 
Supreme  Court  at  Calcutta,  in  the  suit  mentioned  in 
the  bill,  wherehy  it  was  referred  to  the  Master  to 
take  an  account  of  the  partnership  transactions  be- 
tween A  and  B,  and  that  the  inquiries  were  still 
pending.  The  plea  was  overruled .  Ostell  v.  Lepage, 
21  Law  J.  Rep.  (n.s.)  Chanc.  501;  5  De  Gex  & 
Sm.  9h. 

A  pending  suit  in  a  foreign  or  colonial  court  be- 
tween A  and  B  cannot  be  pleaded  in  bar  to  relief 
sought  in  a  suit  in  Chancery  in  England  between  the 
same  parties  relative  to  the  same  matters.     Ibid. 

A  bill  was  filed  to  administer  a  testator's  estate  by 
his  six  infant  children.  The  executor  of  the  testator, 
who  was  the  defendant,  died.  A  supplemental  bill 
was  filed  by  two  of  the  plaintiffs  who  had  come  of 
age,  alleging  that  they  had  taken  out  administration 
to  the  executor.  The  other  plaintiffs  also  filed  a 
supplemental  bill  alleging  that  administration  had 
been  granted  to  the  two  adult  plaintiffs.  The  de- 
fendants to  the  latter  bill  put  in  a  plea  averring  that 
letters  of  administration  had  not  been  granted  at  the 
time  the  hill  was  filed,  though  it  was  admitted  they 
had  since  been  obtained : — Held,  that  it  was  suffi- 
cient if  administration  was  gi'anted  before  the  hearing 
of  the  cause,  and  that  the  plea  was  untenable.  Hor- 
ner v.  Homer,  23  Law  J.  Rep.  (n.s.)  Chanc.  10. 

A  plea  that  the  description  given  of  the  plaintiff 
in  his  bill  is  false  will  lie,  but  the  plea  must  suffi- 
ciently aver  that  the  description  was  false  at  the 
time  of  filing  the  bill.  Smith  v.  Smith,  23  Law  J. 
Rep.  (n.s.)  Chanc.  231 ;  Kay,  App.  xxii. 

A  plaintiff,  being  entitled  to  several  large  sums  of 
stock  on  the  death  of  C  C  without  issue,  filed  a  bill, 
stating  that  C  C  had  died  without  issue,  but  that  the 
defendant  insisted  he  was  the  son  and  only  child  of 
C  C.  The  bill  then  stated  facts  from  which  it  might 
be  inferred  that  C  C  had  never  had  a  child,  and  that 
the  defendant  was  not  her  son.  By  a  plea  the 
defendant  averred  he  was  the  son  of  C  C,  but  he 
omitted  to  answer  the  allegations  which  might  have 
contradicted  it : — Held,  that  the  plea  was  bad ;  and 
that  the  defendant  must  answer  facts  which,  if  in 
evidence,  might  dispfove  the  plea.  It  was  therefore 
directed  to  stand  for  an  answer,  with  liberty  for  the 
plaintiff  to  except.  Hunt  v.  Penrice,  23  Law  J. 
Rep.  (n.s.)  Chanc.  339;  17  Beav.  525. 

A  residuary  legatee  filed  a  bill  against  an  alleged 
debtor  to  the  estate  of  the  testator  seeking  to  make 
him  account,  and  stating  that  the  executors  had  re- 
fused to  call  upon  him  to  account.  A  plea  was  put 
in,  which  denied  any  refusal  on  the  part  of  the  exe- 
cutors to  call  the  alleged  debtor  to  account,  and  it 
was  supported  by  averments  of  no  collusion  and  of 
facte  to  shew  there  could  have  been  no  refusal  by 
the  executors.  It  was  held,  that  the  plea  satisfied 
the  requisition  to  reduce  the  matter  to  a  single  issue; 
that  there  might  be  many  facts  to  raise  a  single  issue, 
but  that  no  distinct  issues  were  raised  by  these  aver- 
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menis ;  that  there  was  no  case  of  delay  or  collusion 
against  the  executors,  and  that  therewere  no  circum- 
stances to  take  this  case  out  of  the  rule  that  the 
proper  person  to  sue  a  debtor  to  a  testator's  estate 
is  the  executor.  Plea  allowed.  Saimders  v.  Bruce, 
24  Law  J.  Rep.  (s.s.)  Chanc.  S93;  3  Drew.  140. 

To  a  bill  for  specific  performance,  a  plea  by  a  sole 
defendant  of  his  bankruptcy  subsequent  to  the  bill 
filed  was  allowed.    Lane  v.  Smith,  14  Beav.  49. 

The  plaintiff  described  himself  as  of  "Gray's 
Inn,  barrister-at-law,  and  of  No.  2,  Cloisters,  Middle 
Temple."  The  defendant  pleaded  that  the  descrip- 
tion was  false,  and  that  the  plaintiff  was  not  resident 
at  No.  2,  Cloisters,  Middle  Temple :— Held,  that  the 
plea  was  bad  in  form,  not  negativing  a  residence  at 
Gray's  Inn;  but  qiuare,  whether,  even  if  correct  in 
form,  such  a  plea  could  be  supported.  Bamtyrigge 
V.  OHon,  20  Beav.  28. 

Bill  for  redemption  by  mortgagee  of  shares  in  a 
company  transferred  into  the  name  of  the  mortgagor. 
Plea,  that  at  the  time  of  the  bill  filed,  all  the  shares 
were  by  assignment  vested  in  another  person: — 
Held,  the  plaintiff  had  a  title  to  sue,  and  the  plea 
overruled.     Wvnterbottom,  v.  Tayloe,  2  Drew.  279. 


assaults.  The  Commissioner,  before  whom  the 
second  trial  took  place,  told  the  jury  that  if  they  were 
satisfied  that  there  were  several  distinct  and  inde- 
pendent assaults,  some  or  any  of  which  did  not  in 
any  way  conduce  to  the  death  of  the  deceased,  it 
would  be  their  duty  to  find  for  the  Crown.  The 
jury,  thereupon,  returned  a  verdict  of  guilty.  On  a 
case  reserved,  stating  the  above  facts,  it  was  held,  by 
a  majority  of  the  Judges  (eight  to  six)  that  the 
prisoners  could  not,  on  the  trial  for  murder,  have 
been  convicted  of  assault  under  the  statute  7  Will. 
4.  &  1  Vict.  c.  85.  a.  11,  as  the  assaults  committed 
by  them,  although  relied  on  by  the  Crown  as  con- 
ducing to  the  death,  were  proved  by  the  evidence  to 
have  been  unconnected  with  the  homicide  of  the 
deceased;  that,  therefore,  the  general  acquittal  on 
the  indictment  for  murder  was  no  bar  to  a  subsequent 
indictment  for  assault  in  respect  of  those  very 
assaults.  Eegina  v.  Bird,  20  Law  J.  Eep.  (n.s.) 
M.O.  70. 


PLEADING,  IN  CRIMINAL  CASES. 

The  two  prisoners  were  indicted  for  the  murder  of 
M  P  by  violence.  The  third  and  most  material 
count  charged  the  murder  to.  have  been  effected  by 
blows  inflicted  by  the  prisoners  on  the  Sth  of  No- 
vember, the  Ist  of  December,  and  the  Ist  of  January, 
and  on  divers  other  days  between  the  5th  of  Novem- 
ber and  the  Ist  of  January.  On  the  trial  evidence 
was  given  of  assaults  committed  by  the  prisoners  on 
the  deceased,  one  on  the  Sth  of  November  1849,  one 
about  the  end  of  November,  and  one  about  the  11th 
of  December.  The  counsel  for  the  prosecution,  in 
his  address  to  the  jury,  had  opened  these  assaults  as 
conducing  to  the  death ;  but  he  added,  that  if  he 
failed  in  proving  that  they  had  conduced,  to  the 
death,  they  would  furnish  evidence  of  the  cmimus  of 
the  prisoners.  It  was  proved,  by  further  evidence, 
that  the  death,  which  took  place  on  the  4th  of 
January,  was  caused  exclusively  by  one  particular 
blow  inflicted  shortly  before  the  death;  and  as  there 
was  no  evidence  to  shew  that  either  of  the  prisoners 
had  struck  that  blow,  they  were  acquitted.  Being 
subsequently  indicted  for  having,  on  the  10th  of 
November  1849,  assaulted  M  P,  the  prisoners 
pleaded  a  plea  which,  setting  forth  the  indictment 
for  murder,  averred  that  the  indictment  included 
divers  assaults  against  M  P,  and  that  the  prisoners 
were  acquitted  upon  the  said  indictment,  and  that 
the  assaults  included  in  the  felony  and  murder 
charged  upon  them  in  the  said  indictment,  were  the 
same  as  those  charged  in  the  present  indictment. 
The  Crown  replied,  "  that  the  prisoners  were  not 
acquitted  of  the  felony  and  murder,  including  the 
same  identical  assaults  charged  in  the  present  indict- 
ment." On  the  second  trial,  it  was  proved  that 
evidence  had  been  given  on  the  former  trial  of  the 
above-mentioned  assaults,  and  no  evidence  was  given 
on  the  second  trial  of  any  other  assaults  than  of 
those  proved  on  the  first  trial.  On  the  second  trial, 
as  on  the  first,  it  was  proved  that  the  death  was 
caused  by  the  particular  blow,  distinct  from  these 


POISON. 

[Administering  drugs,  see  Stat.   14  &  15  Vict. 
c.  19.6.  3.] 


POLICE  OFFICER. 

(A)  Appointment. 

(B)  Power  and  Duty. 

(C)  SUPEEAKNUATIOK. 


(A)  Appointment. 

Where  a  party  was  appointed  by  the  Police  Com- 
missioners, under  the  2  &  3  Vict.  o.  47,  a  constable 
to  keep  the  peace,  on  the  written  requisition  of  cer- 
tain churchwardens,  stating  that  additional  persona 
were  required  for  the  purpose  of  executing  distress 
warrants  to  recover  rates, — Held,  that  the  appoint- 
ment of  the  party  as  constable  for  all  purposes  was 
good,  and  that  the  requisition  of  the  churchwardens 
need  not  shew  on  the  face  of  it  the  necessity  for  his 
appointment.  A  lien  v.  Preece,  24  Law  J.  Eep.  (n.S.) 
Exch.  9;  10  Exch.  Rep.  443. 

(B)  Power  and  Duty. 

The  plaintiff  sued  the  defendants,  who  were  police 
constables,  in  a  county  court,  for  a  tort,  charging 
them  with  having  arrested  and  imprisoned  him  on  a 
false  and  unfounded  charge  of  furious  driving.  On 
the  trial,  the  plaintiff  stated  that  the  defendants  had 
taken  him  into  custody  and  detained  him  in  a  police- 
station  on  the  charge  of  furious  driving;  that  the 
charge  was  false  and  unfounded,  but  that  he  had 
been  convicted  of  it  by  two  Justices  and  paid  the 
penalty.  The  defendants  thereupon  objected  that 
the  plaintiff  was  put  out  of  court  by  his  own  state- 
ment, and  then  proved  the  conviction.  The  statute 
2  &  3  Vict.  c.  47.  B.  54.  authorizes  police  constables 
to  take  into  custody  persons  committing  the  offence 
of  furiously  driving  in  a  public  highway  in  their 
view.  The  case  did  not  shew  that  the  plaintiff  com- 
mitted the  offence  of  furious  driving  in  the  view  of 
the  defendants.  The  county  court  Judge  directed 
the  jury  that  the  conviction  was  a  conclusive  answer 
to  the  plaintiff's  claim.     The  Court  of  appeal  held. 
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that  the  direction  of  the  Judge  below  was  wrong, 
and  reversed  the  judgment.  Justice  v.  Oosling,  21 
Law  J.  Rep.  (H.8.)  C.P.  94;  12  Com.  B.Rep.  39. 

Trespass  for  false  imprisonment.  The  defendant 
Barnes  having  obtained  a  warrant  to  search  the 
plaintiff's  house,  and  to  apprehend  him  on  a  charge 
of  felony,  the  warrant  being  headed  "  To  the  con- 
stable of  D,  in  the  county  of  W,"  delivered  it  to  the 
defendant  Barton,  a  county  constable,  appointed 
under  the  2  &  3  Vict.  c.  93,  who  executed  it  within 
the  parish  of  D  by  apprehending  the  plaintiif.  The 
action  was  not  brought  until  the  expiration  of  six 
months  from  the  time  of  the  act  committed : — Held, 
first,  that  trespass  was  the  proper  form  of  action; 
secondly,  that  the  parish  constable  of  D,  and  not  the 
defendant  Barton,  was  the  proper  party  to  execute 
the  warrant,  but  that  Barton  was  protected,  the 
action  not  having  been  brought  against  him  within 
six  months,  pursuant  to  the  24  Geo.  2.  c.  44.  s.  8, 
and  that  the  other  defendant  was  liable.  Freegard, 
or  Treegwrd,v.  Barnes,  21  Law  J.  Eep.  (n.s.)  Exch. 
320;  7  Exch.  Rep.  827. 

The  Municipal  Corporations  Act,  5  &  6  Will.  4. 
c.  76,  by  section  76,  provides  that  constables  ap- 
pointed for  a  borough  shall,  not  only  within  the 
borough,  but  also  within  the  county  in  which  such 
borough  is  situate,  have  all  such  powers  and  privi- 
leges and  be  liable  to  all  such  duties  as  any  constable 
duly  appointed  now  has,  or  hereafter  may  have, 
within  his  constablewick  by  virtue  of  the  common 
law  or  of  any  statute  made  or  to  be  made;  and  by 
section  133.  in  all  actions  against  any  person  for 
anything  done  in  pursuance  of  that  act,  the  defen- 
dant may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence  thereunder.  The  defen- 
dant, who  was  a  borough  constable  appointed  under 
the  5  &  6  "Will.  4.  c.  76,  was  sued  in  replevin  for  an 
act  done  in  discharge  of  his  duty  as  a  constable 
imder  that  act,  beyond  the  limits  of  the  borough, 
but  within  the  county  in  which  the  borough  was 
situate: — Held,  that  he  was  entitled,  under  the 
general  issue  of  non  cepit,  to  give  the  special  matter 
of  defence  in  evidence.  Mellor  v.  Leather,  22  Law 
J.  Rep.  (n.s.)  M.C.  76;  1  E.  &  B.  619. 

Replevin  will  lie  where  goods  have  been  unlaw- 
fully taken,  though  not  as  a  distress;  and,  therefore, 
where  H  and  B  were  sued  in  replevin  for  taking  a 
horse  under  a  claim  of  property  by  A,  who  alleged 
that  the  horse  had  been  stolen  from  him,  and  B  had 
acted  in  the  transaction  only  as  a  constable, — Held, 
that  the  action  was  maintainable.     Ibid. 

The  prisoner  assaulted  a  police  constable,  who 
went  away,  and  after  two  hours'  time  returned  with 
assistance ; — Held,  that  the  constable  was  not  justi- 
fied in  apprehending  the  prisoner  for  the  assault 
after  that  interval.  Regiim  v.  Walker,  23  Law  J. 
Rep.  (N.s.)  M.C.  123. 

(C)  Superannuation. 

The  11  &  12  Vict.  c.  14.  o.  2.  authorizes  the 
establishment  of  a  "  police  superannuation  fund " 
in  boroughs,  which  is  to  be  applied  in  paying  super- 
annuation or  retiring  allowances "  to  police  con- 
stables, as  follows :  if  a  constable  has  served  fifteen 
years  he  is  entitled  "  to  retire  on  a  superannuation 
allowance  "  equal  to  half  his  pay;  but  if  he  is  then 
able  and  willing  to  continue  to  serve  "he  shall  then 
receive  *'  his  ftiU  pay  "  and  one-third  also  and  no 


more  of  the  above-named  allowance  from  the  super- 
annuation fund."  By  section  3.  "no  police  con- 
stable shall  be  entitled  to  superannuation  who  is 
under  fifty  years  of  age,"  unless  reported  unfit  for 
service: — Held,  that  a  police  constable  who  had 
served  fifteen  years  and  continued  in  the  force,  but 
who  was  under  fifty  years  of  age,  was  not  entitled  to 
receive  the  reduced  allowance  under  section  2. 
Hohson  V.  the  Mayor,  &e.  of  Kimgaton-wpaa-HvU, 
24  Law  J.  Rep.  (n.s.)  Q.B.  251. 


POOR. 


[For  Pauper  Lunatic,  see  title  Lunatic] 

(A)  Poor  Law  Commissionebs — Powers  and 

Orders  of. 

(B)  Guardians. 

(a)  Contracts  hy. 

(b)  Authority  to  Solicitor  to  me. 

(c)  Cleric  to. 

(d)  Expenses  of  Be-investmeni,  under  5  S;  Q 

Will.  i.  c.  69. 

(C)  Auditors. 

(D)  Overseers  AND  CoLLEOTOBS. 

(E)  Relief. 

(F)  Settlement. 

(a)  By  Birth  and  Pajreniage. 

(1)  Bastards. 

(2)  Child/ren,  under  Sixteen. 

(3)  Irish  amd  Scotch  Children. 

(6)  By  renting  a  Tenement  or  paying  Rates 
and  Taxes. 

(c)  By  Estate. 

(d)  By  serving  an  Office. 

(e)  By  Apprenticeship. 
(/)  Five  Years'  Residence, 
(g)  Relief. 

(h)  Effect  of  prior  Order  of  Removal. 

(G)  Order  of  Removal. 

(o)  Illegal  Removal  T>y  Pairish  Officers, 
(p)  Appeal  against  the  Order. 

(1 )  When  it  lies. 

(2)  j4<  what  Sessions. 

(3)  Notice  of  Appeal. 

(4)  Oroundt  of  Appeal. 

(5)  Notice  of  Abamdonment. 

(c)  Evidence. 

(d)  Costs. 


(A)  Poor  Law  Commissioners—Powers  and 
Orders  of. 

[See  14  &  15  Vict.  c.  106  (continued  by  15  &  16 
Vict.  c.  14.  and  16  &  17  Vict.  c.  77),  and  18  &  19 
Vict.  c.  47,  as  to  charging  the  maintenance  of  the 
poor  in  unions  upon  the  common  fund.] 

The  4  &  5  Will.  4.  .;.  76.  s.  46,  which  allows  the 
Poor  Law  Commissioners  to  direct  the  guardians  of 
a  parish  to  appoint  such  officers  as  they  shall  think 
necessary,  and  also  to  direct  the  mode  of  appoint- 
ment and  "  determine  the  continuance  in  office  and 
dismissal  of  such  officers,"  applies  as  well  to  those 
parishes  which  are  as  to  those  which  are  not  regu- 
lated by  local  acts.  Regnia  v.  the  Poor  Law  Com- 
missioners, in  re  the  Vestrymen  and  Governors  of 
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ihe  Pom  of  St.  Ja/mes'a,  Wegtmmstei;  20  Law  J. 
Kep.  (n.s.)  M.C.  236;  17  Q.B.  Rep.  445. 
'  By  the  2  &  3  Geo.  3.  c.  Iviii.  s.  21.  (local)  the 
vestrymen  of  the  parish  of  St.  J  W  were  required  to 
nominate  tnrenty-one  persons  who  should  become  the 
directors  of  the  poor,  and  who  were  to  make  rules 
and  regulations  for  the  maintaining  of  the  poor,  and 
which  were  to  be  subsequently  confirmed  by  the 
vestry.  In  pursuance  of  this  section,  in  1 763,  the 
vestry  nominated  twenty-one  persons  directors,  by 
whom  certain  rules  were  made,  which,  among  other 
things,  appointed  that  the  officers  should  be  elected 
annually  at  Easter.  These  rules  were  duly  con- 
firmed, and  have  never  since  been  repealed.  By  an 
order,  bearing  date  the  17th  of  July  18S0,  and  ad- 
dressed to  the  vestrymen  of  the  said  parish,  the  Poor 
Law  Board  directed,  among  other  things,  by  the  67th 
article,  that  tJie  directors,  whenever  a  vacancy  oc- 
curred, should  appoint  fit  persons  to  fill  certain  offices, 
and  the  83rd  article  that  every  officer  appointed  to 
or  holding  any  office  under  the  order  should  continue 
to  hold  the  same  vmMl  he  die,  resign,  or  ie  removed 
hy  the  Poor  Law  Board,  or  be  proved  to  be  insane 
to  the  satisfaction  of  the  Board : — Held,  that  these 
articles  did  not  exceed  the  powers  conferred  by 
the  4  &  S  Will.  4.  c.  76.  s.  46.  on  the  Poor  Law 
Board,  and  that  the  order  was,  therefore,  valid. 
Ibid. 

The  Poor  Law  Board  duly  madeand  served  certain 
rules  and  regulations  for  the  government  of  the  work- 
house of  a  parish.  Before  the  making  of  such  rules 
and  regulations,  the  directors  of  the  poor  of  the  parish, 
under  a  local  act,  had  appointed  a  chaplain  to  the 
workhouse  for  the  term  of  one  year,  which  had  not 
expired  when  such  rules  were  made,  who  had  entered 
upon  the  discharge  of  his  duties.  The  67th  article 
of  the  rules  and  regulations  gave  the  directors  power, 
when  necessary,  or  a  vacancy  should  occur,  to  appoint 
certain  officets,  the  chaplain  being  one.  The  68th 
article  ordered  that  the  officers  so  appointed  to  or 
holding  any  of  the  said  offices,  as  well  as  all  persons 
temporarily  discharging  the  duties  of  such  offices, 
shall  respectively  perform  such  duties  as  may  be 
required  of  them  by  the  rules  and  regulations  of  the 
Poor  Law  Board  in  force  at  the  time,  together  with 
all  such  other  duties,  &c.  as  the  directors  may  law- 
fully require  them  to  perform :  provided  always,  that 
every  regulation  applying  to  any  officer  holding  his 
office  under  this  order  shall  apply  to  any  officer  of 
the  like  denomination  appointed  by  the  directors, 
although  such  officer  may  have  been  appointed  be- 
fore this  order  shall  have  come  into  force."  The 
83rd  article  provided  that  "  every  officer  appointed 
to  or  holding  any  office  under  this  order"  other  than 
the  medical  officer,  should  continue  to  hold  the  same 
until  his  death  or  resignation,  or  removal  by  the 
Poor  Law  Board,  or  he  were  proved  to  be  insane. 
After  the  expiration  of  the  year  for  which  the  chaplain 
had  been  appointed,  the  guardians  refused  to  allow 
him  iiirther  to  discharge  his  duties: — Held,  upon 
demurrer  to  the  return  to  a  mandamus  to  admit  the 
chaplain  to  perform  his  duties,  that  the  proviso  to 
the  68th  article  did  not  apply  to  the  tenure  of  office 
of  the  officers  mentioned  in  the  previous  part  of  the 
article,  and  tfierefore  that  the  83rd  article  was  not  a 
regulation  within  the  meaning  of  that  proviso,  and 
consequently  that  the  admission  of  the  chaplain  could 
not  be  enforced.    Megina  v.  tke  Governors,  t&c.  of  the 


Poor  of  St.  James's,  Wesiminstei;  21  Law  J.  Rep. 
(N.S.)  M.C.  97;  17  Q.B.  Rep.  474. 

Guardians  of  a  poor-law  district,  acting  under  a 
local  statute  which  empowered  them,  or  any  five  or 
more  of  them,  to  appoint  officers,  appointed  a  master 
pf  the  workhouse  for  a  year,  and,  on  its  expiration, 
re-appointed  him  for  another  year.  During  that  year 
the  Poor  Law  Commissioners  made  an  order,  under 
Stat.  4  &  5  Will.  4.  c.  76,  requiring  the  guardians 
from  time  to  time,  on  the  occurrence  of  any  vacancy, 
to  appoint  certain  officers  (among  whom  was  a  master 
of  the  workhouse)  by  a  majority  of  the  guardians 
present.  Afterwards,  and  before  the  master's  last- 
mentioned  year  of  office  had  expired,  the  guardians 
passed  a  resolution  that  their  officers  were  officers 
during  pleasure,  and  that  no  annual  election  should 
take  place.  This  resolution  was  not  sanctioned  by 
the  Commissioners  under  stat.  4  &  5  Vict.  c.  76.  s.  22; 
and  after  the  expiration  of  the  year  of  office  they 
ordered  the  guardians  to  appoint  a  master  of  the 

workhouse,  which  was  not  done : Held,  on  motion 

for  a  mandamus,  that  the  first-mentioned  order  of  the 
Commissioners  was  within  their  general  jurisdiction 
under  stat.  4  &  5  Will.  4.  c.  76 ;  that  the  resolution 
of  the  guardians,  unsanctioned  by  the  Commissioners, 
could  not  be  alleged  in  answer;  and  that  there  was, 
at  the  end  of  the  second  year  of  office,  a  vacancy 
which  ought  to  have  been  filled  up  as  the  Commis- 
sioners had  directed.  Segina  v.  Oaford  (OuardiamsJ, 
17  Q.B.  Rep.  467,  note. 

An  order  of  the  Poor  Law  Commissioners  may 
(like  an  order  of  Justices)  be  quashed  in  part  on  cer- 
tiorari, if  the  parts  be  sufficiently  divisible.  Eegvaa 
v.  BoUmon,  17  CI.B.  Rep.  466. 

On  motion  for  a  certiorari  to  remove  an  order  of 
the  Commissioners  containing  several  distinct  articles, 
the  Court  granted  the  writ,  pronouncing  an  opinion 
that  two  of  the  articles  were  illegal.  The  Commis« 
sioners  made  an  order  rescinding  these,  and  gave 
notice  of  it  to  the.parochial  body  which  had  obtained 
the  certiorari.  The  order  was  then  brought  up  under 
the  writ: — Held,  that,  in  this  state  of  the  proceedings, 
it  was  not  necessary  to  quash  the  rescinded  parts  of 
the  order,  but  that  the  Court  might  quash,  or  refuse  to 
quash,  the  whole  residue  or  any  part  of  it : — Held, 
also,  that  an  article  of  the  above  order,  directing  that 
every  officer  appointed  to  or  holding  any  office  under 
the  said  order  (which  related  to  the  government  and 
care  of  the  poor  in  a  poor-law  district)  should  continue 
to  hold  office  till  death,  resignation,  or  removal  by 
the  Poor  Law  Board,  was  not  beyond  the  authority 
conferred  by  stat.  5  &  6  Will.  4.  c.  76.  s.  46,  although 
applied  to  a  parish  in  which,  by  a  prior  local  act,  the 
governors  of  the  poor  had  the  power  of  dismissing 
the  officers.  But,  held,  that  the  above  clause  did  not 
operate  to  keep  a  party  in  office  without  re-election, 
who  had  been  appointed  by  the  directors  of  the  poor 
(authorized  by  their  local  act)  and  not  under  the 
order.  Although  by  an  earlier  article  it  was  provided 
that  "every  regulation'"  applying  to  any  officer  hold, 
ing  office  under  this  order,  should  apply  to  any  officer 
of  the  like  denomination  appointed  by  the  directors, 
though  appointed  before  the  order  should  have  come 
into  force:  the  term  "regulation"  being  construed 
as  referring  to  a  clause  immediately  preceding,  which 
required  that  the  officers  appointed  by  the  directors 
should  respectively  perform  such  duties  (described  in 
other  parts  of  the  order)  as  might  be  required  of  them 
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by  the  rules  and  regulations  of  the  Poor  Law  Board 
in  force  at  the  time.     Ibid. 

Qi«Erc— whether,  in  such  an  order,  the  Commis- 
sioners could,  under  stat.  5  &  6  Will.  4.  c.  76,  change 
the  term  of  an  officer  appointed  before  the  makmg  of 
the  order  from  an  annual  holding  to  a  holding  for 
life.     Ibid.  ,      ^ 

The  Poor  Law  Commissioners,  by  a  general  order 
directed  to  unions,  amongst  which  was  the  union  in- 
cluding the  parish  of  W,  directed  "that  whenever  the 
day  appointed  in  this  order,  for  the  performance  of 
any  act  relating  to  or  connected  with  the  election  of 
guardians  shall  be  a  Sunday  or  Good  Friday,  such 
act  shall  be  performed  on  the  day  next  following,  and 
each  subsequent  proceeding  shall  be  postponed  one 
day:"  and  that  every  nomination  for  the  office  of 
guardian  should  be  in  writing,  and  should  be  sent, 
after  the  14th  of  March  and  before  the  26th  of  March, 
to  the  clerk  or  person  appointed  to  receive  nomi- 
nations; and  such  clerk  or  person  "shall,  on  the  re- 
ceipt thereof,  mark  thereon  the  date  of  its  receipt, 
and  also  a  number  according  to  the  order  of  its 
receipt;  provided  that  no  nomination  sent  before  the 
15th  or  after  the  said  26th  day  of  March  shall  be 
valid:"  and  that,  if  the  number  of  persons  nominated 
should  not  exceed  the  number  to  be  elected,  the 
clerk  should  certify  such  persons  as  elected;  other- 
wise the  election  to  take  place  from  those  nominated. 
The  parish  W  was  to  elect  three  guardians.  Three 
persons  were  duly  nominated.  The  26th  of  March 
fell  on  a  Sunday;  and,  on  that  day,  a  paper  nomi- 
nating a  fourth  person,  M,  was  delivered  to  the  clerk 
of  the  union.  The  clerk,  considering  this  last  nomi- 
nation a  nullity,  certified  the  other  three  as  elected 
guardians.  Complaint  being  made  to  the  Poor  Law 
Board,  they,  under  stat.  S  &  6  Vict.  c.  57.  s.  8, 
inquired  into  the  case,  and  by  an  order  declared  the 
election  of  the  three  void.  Motion  being  (within  the 
time  limited  in  that  section)  made  for  a  certiorari  to 
remove  the  last^mentioned  order: — Held,  first,  that 
the  legality  of  the  order  might,  on  such  motion,  be 
inquired  into  as  to  matters  shewn  by  affidavit,  though 
not  apparent  on  the  face  of  the  order ;  but,  secondly, 
that  the  order  was  right,  the  nomination  of  M  being 
valid.  Westiury^jpon-Sevem  Union  Case,  4  E.  &  B. 
314. 

(B)   GOARDIANS. 

(a)  OorUracts  by. 
[See  Armstrong  v.  JBowdidge,  title  Contract,  (A).] 

If  the  guardians  of  a  poor  law  union,  at  a  board 
properly  constituted  and  authorized  to  enter  into 
contracts,  give  orders  to  a  tradesman  to  supply  and 
put  up  water-closets  in  the  union  workhouse,  and  he 
puts  them  up,  and  the  guardians  approve  and  accept 
them,  they  cannot  afterwards  defend  themselves,  in 
an  action  against  them  for  the  price,  by  shewing  that 
there  was  no  contract  under  seal,  as  the  purposes  for 
which  the  guardians  were  made  a  corporation  require 
that  they  should  provide  such  articles.  Clarjee  v. 
the  Guardiwns  of  the  Cuckjield  Union,  21  Law  J. 
Rep.  (n.b.)  Q.B.  249;  1  Bail  C.C.  81. 

The  guardians  of  a  union,  in  pursuance  of  an 
order  of  the  Poor  Law  Commissioners  (under  the 
4  &  S  Will.  4.  c.  76.  s.  46.  and  the  7  &  8  Vict. 
c.  101.  0.  62)  directing  them  to  appoint  collectors  of 
the  poor-rates,  and  also  directing  that  such  collectors 


should  be  paid  by  a  certain  poundage,  appointed  the 
plaintiff  collector  of  the  rates  of  several  parishes  at 
a  poundage,  in  conformity  with  the  terms  of  the 
order.  The  appointment  was  recorded  in  the  minute- 
book  of  the  meeting,  and  the  entry  read  to  the 
plaintiff,  who  performed  the  duties  of  collector, 
paying  to  the  treasurer  the  money  received  on  ac- 
count of  each  parish,  and  receiving  his  poundage 
from  the  respective  overseers,  with  the  exception  of 
the  parish  of  W : — Held,  that  an  action  was  not 
maintainable  by  the  plaintiff  against  the  board  of 
guardians  for  the  unpaid  poundage.  Smart  v.  the 
Guardians  of  the  West  Ham  Union,  24  Law  J. 
Rep.  (n.s.)  Exch.  201 ;  10  Exch.  Rep.  867. 

(6)  Avthmity  to  Solicitor  to  sue. 

The  guardians  of  a  poor  law  union  issued  a  sum- 
mons against  the  defendant  as  administrator  of  John 
I  S,  and  also  as  executor  of  Jane  S,  widow  of  John, 
to  recover  171,,  expended  by  the  parish  for  the  sup- 
port of  John  I  S  and  Jane,  and  their  children.  The 
defendant  was  the  administrator  of  John  I  S,  but 
was  not  nor  had  he  acted  as  executor  of  the  widow. 
No  minute  was  produced  by  the  attorney  of  the 
plaintiffs  (a  corporation),  authorizing  him  to  act  on 
their  behalf,  pursuant  to  5  &  6  Vict.  c.  67.  s.  17. 
Judgment  was  given  for  the  plaintiflFs : — Semhle, 
that  the  decision  was  erroneous :  but  held  no  ground 
for  a  prohibition.  The  Guardiams  of  the  Lexdem 
Union  v.  Southgate,  23  Law  J.  Rep.  (n.s.)  Exch. 
316;  10  Exch.  Rep.  201. 

(c)  Clerhto. 

The  office  of  clerk  to  the  board  of  guardians  of  an 
union  appointed  under  the  provisions  of  4  &  5  Will.  4. 
c.  76.  s.  46.  is  an  office  created  by  statute  and  of 
a  public  nature,  in  respect  of  which  a  quo  warramto 
will  lie.  Begima  v.  the  Gua/edAams  of  St.  Martin-in- 
the  Fields,  20  Law  J.  Rep.  (k.s.)  Q.B.  423;  17 
a.B.  Rep.  149. 

Where,  therefore,  such  an  office  is  full,  a  manda- 
mus is  not  1  proper  mode  of  trying  the  validity  of 
the  election.     Ibid. 

By  an  order  of  the  Poor  Law  Commissioners 
regulating  the  proceedings  of  guardians  of  the  poor 
in  the  parish  of  M,  the  election  of  officers  was  to  be 
by  a  majority  of  the  guardians  present  at  a  meeting 
of  the  board.  By  stat.  12  &  13  Vict.  c.  103.  s.  19, 
in  case  of  an  equality  of  votes  upon  any  question  at 
a  meeting  of  guardians  of  any  union  or  parish,  the 
chairman  has  a  "  second  or  casting  vote."  At  an 
election  of  clerk  to  the  guardians  of  M  twenty-two 
guardians  attended.  On  their  assembling,  the  chair- 
man said  he  should  not  vote  for  any  candidate,  but 
merely  preside  at  the  meeting  as  chairman.  He  did 
so,  and  took  the  votes,  of  which  there  were  eleven 
for  one  candidate  and  ten  for  another.  The  former 
was  declared  elected,  and  entered  upon  the  office. 
On  motion  for  a  guo  warranto, — Held,  that  the 
chairman  could  not  be  considered  as  having,  for  the 
purpose  of  the  election,  withdrawn ;  and  that  such 
election  was  void,  as  not  having  been  determined  by 
a  majority  of  the  guardians  present.  Itegina  v. 
~    ""i,  17Q.B.  Rep.  164. 


(d)  Expenses  of  He-investment  wnder  5  <fc  6  WUl.  4. 
c.  69. 

Under  the  act  for  facilitating  the  conveyance  of 
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workhouses  (S  &  6  Will.  4.  c.  69),  which  enables 
the  poor  law  guardians  to  purchase,  but  not  com- 
pulsorily,  lands  of  persons  under  disability,  and 
empowers  the  Court  to  order  the  expenses  attending 
the  purchase,  payment  into  court,  or  application  for 
re-investment  to  be  paid  by  the  poor-law  guardians, 
but  makes  no  further  provision  for  payment  of  the 
expenses  of  the  investigation  of  title  on  a  re-invest- 
ment,— Held,  that  such  expenses  are,  on  the  inter- 
pretation of  the  whole  act,  payable  by  the  poor  law 
guardians.  In  re  Lady  Byron's  Settlement,  i  De 
Gex,  M.  &  G.  69i. 

(C)  AlTDIIORS. 

By  a  local  and  personal  act  (6  Geo.  i.  e.  clxxv.) 
provision  was  made  for  electing  governors  arid  direc- 
tors for  the  relief  of  the  poor  and  for  the  watching 
and  lighting  of  a  district,  consisting  of  one  parish 
and  part  of  another ;  and  the  governors  and  directors 
were  empowered  to  elect  auditors  for  the  purpose  of 
auditing  the  accounts  of  the  district.  The  governors 
and  directors  were  empowered  to  mate  rules  for  the 
application  of  monies  to  be  raised  under  the  act;  to 
bring  or  defend  actions  aifecting  the  property  vested 
in  them  under  the  act,  or  relating  to  the  due  execu- 
tion of  the  act;  and  to  meet  and  ascertain  the 
amount  necessary  to  be  assessed  for  the  purposes  of 
the  act,  which  amount  the  inhabitants  were  to  raise 
by  rate.  The  governors  and  directors  were  also  em- 
powered to  appoint  a  clerk,  and  to  make  such  allow- 
ance to  him  and  their  other  officers  as  they  should 
think  proper.  Auditors  were  also  to  be  elected  by 
the  inhabitants,  who  were  to  meet  half-yearly,  at 
least,  and  were  empowered  to  appeal  against  any 
part  of  the  accounts  of  which  they  should  disap- 
prove. After  the  passing  of  this  act,  the  Poor  Law 
Commissioners  included  the  district  within  one  of 
several  unions  comprised  in  the  N"  W  M  District, 
for  which  last  district  they  appointed  an  auditor 
under  stat.  7  &  8  Vict.  c.  101.  s.  32.  The  last- 
mentioned  auditor  disallowed  part  of  a  bill  of  costs 
paid  by  the  governors  and  directors  to  their  clerk, 
and  surcharged  three  of  the  governors  and  directors 

with  the  amount  disallowed : Held,  that  he  had 

power  so  to  disallow  and  surcharge,  notwithstanding 
the  provisions  of  the  local  act.  Begina  v.  Tyrwhitt, 
2  E.  &  B.  77. 

(D)   OVEKSEEKS  AND  COLLEOTOKS. 

[See  title  Bond.] 

A  special  overseer  appointed  under  the  7  Will.  4. 
&  1  Vict.  c.  81.  s.  3.  to  make,  levy,  or  collect 
borough-rates  in  a  parish  lying  partly  within  and 
partly  without  a  borough,  is  not  an  annual  officer, 
nor  is  he  such  an  officer  as  could  be  appointed  under 
the  5  &  6  Will.  4.  c.  76.  s.  58.  The  Mayor,  &c.  of 
Birmmgham  v.  Wright,  20  Law  J.  Kep.  (n.s.) 
Q.B.  214 ;  16  Q-B.  Eep.  63. 

By  an  order  of  the  Poor  Law  Commissioners  of 
the  Ist  of  August  1837,  under  the  4  &  5  Will.  4. 
c.  76,  the  guardians  of  the  poor  law  union  of  G  were 
authorized  to  appoint  collectors  of  poor-rates  for  the 
parishes  within  the  union,  and  to  appoint  the  same 
person  to  perform  the  duties  of  an  assistant  over- 
seer. Under  this  order,  the  guardians  appointed  H 
a  collector  of  rates  for  the  parish  of  G,  and  he  en- 
tered upon  and  performed  the  duties  of  the  office. 
By  an  order  of  the  8th  of  June  1838,  the  Commis- 


sioners authorized  the  guardians,  within  one  month, 
to  appoint  a  collector  for  the  parish  of  G,  and  in 
case  of  death,  resignation,  or  removal,  to  make  a 
new  appointment,  and  with  a  like  authority  as  to  the 
duties  of  an  assistant  overseer.  The  guardians  did 
not  make  an  appointment  under  this  order,  and  H 
continued  to  act  as  collector  of  the  parish  of  G.  By 
orders  of  the  27th  of  November  and  the  27th  of 
December  1838,  the  Commissioners  authorized, 
within  a  given  date,  the  appointment  by  the  guardians 
of  an  assistant  overseer  for  the  parishes  within  the 
union,  with  a  like  power  of  appointment  in  case  of 
death,  &c.  The  guardians  did  not  appoint  within 
the  time  allowed  by  these  orders;  but  on  the  31st  of 
May  1842  they  appointed  F  collector  and  assistant 
overseer  of  the  parish  of  G,  who  entered  upon  and 
discharged  the  duties  of  the  office  down  to  Decem- 
ber 1849.  On  the  20th  of  November  1849,  the 
guardians  appointed  H  assistant  overseer  and  col- 
lector for  the  said  parish,  a  minute  of  such  appoint- 
ment being  entered  in  their  minute  book.  This 
appointment,  unlike  the  previous  ones,  was  reported 
to  the  Commissioners,  who,  on  the  15th  of  Decem- 
ber, approved  of  it,  at  the  yearly  salary  of  1201,  and 
H  entered  upon  and  discharged  the  duties  of  the 
office.  On  the  26th  of  November  1849,  the  inhabit- 
ants of  the  parish  of  G,  in  vestry,  duly  elected  B 
to  be  assistant  overseer  of  the  said  parish,  under  the 
59  Geo.  3.  c.  2.  s.  7,  at  the  yearly  salary  of  120i, 
and  he  entered  upon  and  discharged  the  duties  of 
the  office.  Subsequently  the  overseers  of  the  said 
parish  paid  to  R,  and  the  guardians  paid  to  H,  a 
quarter's  salary  each.  At  a  subsequent  audit  of  the 
accounts  of  the  guardians  and  the  overseers,  the 
auditor  disallowed  the  item  of  expenditure  on  account 
of  H's  salary,  and  allowed  that  on  account  of  R's 
salary.  On  the  28th  of  October  1850,  the  Com- 
missioners, at  the  instance  of  the  guardians,  decided 
that  the  auditor  was  wrong,  and  under  their  order, 
the  auditor,  at  a  subsequent  audit,  allowed  the  sum 
before  disallowed  to  the  guardians,  and  disallowed 

the  sum  before  allowed  to  the  overseers : Held,  on 

a  rule  obtained  under  the  7  &  8  Vict.  c.  101.  s.  35, 
to  quash  such  allowance  and  disallowance,  iirst,  that 
the  Commissioners  had  jurisdiction  under  the  7  &  8 
Vict.  c.  101.  s.  36.  to  make  the  order  of  the  28th  of 
October,  and  that  until  set  aside,  on  removal  by 
certiorajri,  that  order  was  to  be  obeyed  under  the 
4  &  5  Will.  4.  c.  76.  s.  105,  and  the  auditor  there- 
fore bound  to  make  the  allowance  directed  by  it. 
Secondly,  that  by  the  operation  of  the  7  &  8  Vict, 
c.  101.  s.  61,  the  appointment  by  the  guardians  of 
H,  either  as  collector  or  assistant  overseer,  or  both, 
under  an  existing  unrescinded  prospective  order  of 
the  poor  law  board,  took  away  the  power  of  the 
inhabitants  in  vestry  to  appoint  R  assistant  overseer 
under  the  59  Geo.  3.  c.  12,  and  therefore  that  the 
quarter's,  salary  to  R  was  properly  disallowed. 
Begrna  v.  Greene,  21  Law  J.  Rep.  (h.s.)  M.C.  137; 
17  Q.B.  Rep.  793. 

The  overseers  of  a  parish  assessed  a  railway  com- 
pany at  2,000t,  the  amount  agreed  upon  at  a  vestry 
meeting  summoned  by  their  predecessors  in  office. 
Against  this  rate  the  company  appealed.  The  over- 
seers, without  calling  a  vestry  and  taking  their 
opinion,  proceeded  to  litigate  the  appeal.  The 
Quarter  Sessions  reduced  the  rateable  value  from 
2,000^  to  300?.,  subject  to  a  case  for  the  opinion  of 
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the  Queen's  Bench.  The  case  was  not  proceeded 
with  ;  it  being  ultimately  agreed  among  the  parties 
that  the  company  should  be  assessed  at  iSOl.  The 
poor  law  auditor  refused  to  allow  the  item  of  731., 
the  costs  of  contesting  the  appeal,  in  the  overseers' 
accounts,  on  the  grounds,  first,  that,  prior  to  incur- 
ring such  expenses,  the  overseers  should  have  taken 
the  opinion  of  the  inhabitants  in  vestry  assembled; 
secondly,  that  after  the  decision  of  the  Quarter  Ses- 
sions they  should  have  consulted  the  vestry  as  to  the 
propriety  of  proceeding  with  the  ease  reserved. 
After  the  audit  a  ijsstry  meeting  was  summoned,  and 
the  expenses  in  question  were  sanctioned  by  the  in- 
habitants : — Held,  that  the  previous  sanction  of  the 
vestry  was  not  necessary  to  authorize  the  overseers 
in  proceeding  with  the  appeal;  and  that,  it  not  being 
alleged  that  they  had  acted  maid  fide  or  improvi- 
dently,  either  in  contesting  the  appeal  or  abandoning 
the  case  subsequently  reserved,  the  disallowance  was 
wrong.  Regma  v.  Sireet,  22  Law  J.  Rep.  (h.s.) 
M.C.  29;  18  Q.B.  Rep.  682. 

(E)  Relief. 

[See  18  &  19  Vict.  c.  34,  as  to  relief  for  purposes 
of  education.] 

(F)  Settlement. 

(o)  By  Birth  and  Parentage. 

(1)  Bastards. 

The  71st  section  of  the  4  &  5  Will.  4.  c.  76, 
which  provides  that  a  child  born  a  bastard  after  the 
passing  of  the  act  "shall  have  and  follow  the  settle- 
ment of  the  mother  of  such  child  until  such  child 
shall  attain  the  age  of  sixteen,  or  shall  acquire  a. 
settlement  in  its  own  right,"  &c.,  does  not  take  away 
the  birth  settlement  which  a  child  born  a  bastard 
had  before  the  act  passed,  and  such  child  may,  after 
it  has  attained  the  age  of  sixteen,  be  removed  to  the 
parish  of  its  birth,  although  the  mother,  before  it  had 
attained  that  age,  had  acquired  a  settlement  in  a 
different  parish.  St.  Andrew's,  Worcester,  v.  Boden- 
ham,  22  Law  J.  Rep.  (n.s.)  M.C.  39;  1  E.  &  B.  65. 

(2)  Children  wider  Sixteen. 

Relief  given  to  a  parent  on  account  of  his  children 
is  relief  received  by  the  children  within  the  proviso 
of  the  9  &  10  Vict.  c.  66.  s.  I.  Begina  v.  Shammg- 
ton-cvm-Ch-esty,  20  Law  J.  Rep.  (n.s.)  M.C.  194; 
17  Q.B,  Rep.  48. 

The  paupers,  who  were  under  the  age  of  sixteen 
and  unemancipated,  had  resided  in  the  township  of 
M  for  eight  years.  For  the  first  five  years  they 
resided  with  their  mother,  who  was  a  widow,  and  in 
receipt  of  relief  for  her  own  and  their  support ;  for 

the  last  three  they  had  themselves  received  relief: 

Held,  that  they  were  removable  from  M.     Ibid. 

A  pauper  lunatic  had  resided  with  her  parents  as 
part  of  their  family  in  the  respondent  parish  for 
more  than  five  years  next  before  the  20th  of  Octo- 
ber 1847,  when  she,  being  fifteen  years  of  age,  be- 
came chargeable  (her  parents  not  then  being  charge- 
able), and  was  removed  to  the  workhouse,  and 
remained  there  until  July  1852,  when  she  was 
removed  to  a  lunatic  asylum,  and  subsequently  an 
order  for  settlement  and  maintenance  was  made  on 
the  appellant  parish.  At  that  time  she  was  under 
twenty-one,  unemancipated  and  unmarried,  and  had 


no  other  settlement  than  that  derived  from  her  father. 
In  1849,  her  father  ceased  to  reside  in  the  respondent 
parish  : — Held,  that  at  the  time  when  the  pauper 
was  removed  to  the  asylum  she  was  not  irremovable 
under  the  9  &  10  Vict.  c.  66;  and,  therefore,  that 
the  order  of  maintenance  was  properly  made  upon 
the  parish  of  settlement  instead  of  on  the  common 
fund  of  the  union,  under  the  12  &  13  Vict.  c.  103. 
Begina  v.  St.  Anne,  Blackfria/rs,  22  Law  J.  Rep. 
(h.s.)  iVI.C.  137;  2  E.  &  B.  441. 

(3)  Irish  a/nd  Scotch  Children. 

A  married  woman,  whose  husband  was  a  Scotch- 
man and  had  acquired  no  settlement  in  England, 
had,  during  the  absence  of  her  hushand,  who  had 
sailed  on  a  voyage  to  Calcutta  without  leaving  suffi- 
cient means  of  support  for  his  family,  become 
chargeable  to  the  parish  in  which  she  was  residing. 
The  wife  had  acquired  a  maiden  settlement  in  Eng- 
land : — Held,  that  this  was  such  an  absence  on  the 
part  of  the  husband  as  amounted  to  a  desertion  of 
his  wife,  and  that  she  might,  therefore,  be  removed 
to  the  place  of  her  maiden  settlement.  Begina  v. 
the  Inhabitants  of  St.  Marylehone,  20  Law  J.  Rep. 
(n.s.)  M.C.  61;  16  QB.  Rep.  352. 

An  Irishman  who  had  gained  no  settlement  in 
England  had  resided  with  his  family  in  the  respon- 
dent parish  for  more  than  five  years  up  to  Novem- 
ber 1849,  when  he  deserted  them,  and  went  to 
America.  His  wife  and  children  continued  to  reside 
in  the  respondent  parish  until  December  1849,  when 
they  became  chargeable,  and  were  removed  by  an 
order  to  the  appellant  parish,  where  the  wife  had  a 
maiden  settlement : — Held,  first,  that  the  wife  and 
children  were  removable  from  the  respondent  parish ; 
and,  secondly,  that  they  were  properly  removed  to 
the  wife's  maiden  settlement.  Begina  v.  the  Over- 
seers of  Much  HooU,  21  Law  J.  Rep.  (n.s.)  M.C.I; 
17  Q.B.  Rep.  548. 

The  pauper  was  removed  hy  an  order  from  B  to 
the  place  of  her  birth  settlement  in  England.  She 
was  the  daughter  of  Irish  parents,  neither  of  whom 
had  ever  gained  any  settlement  in  England.  Her 
father  had  lived  for  thirty-four  years  in  the  parish  of 
A,  and  the  pauper  had  resided  with  him  as  a  mem- 
ber of  his  family  until  about  four  years  before  the 
order,  when  she  left  his  house  without  his  consent 
and  went  to  live  in  parish  B  with  a  man,  by  whom 
she  had  some  children,  as  his  wife,  and  she  con- 
tinued to  reside  there  with  him  until  his  death,  when 
she  was  relieved  by  that  parish,  being  at  the  time  of 
her  removal  under  twenty-one  years  of  age  : — Held, 
that  she  was  properly  removed  to  the  place  of  her 
birth  settlement,  her  father  not  being,  under  the  cir- 
cumstances, removable  with  his  family  to  Ireland, 
nnder  8  &  9  Vict.  c.  117.  s.  2.  Begina  v.  the  In- 
habitants of  St.  Giles  Without  Cripplegate,  21  Law 
J.  Rep.  (N.s.)  M.C.  26;  17  Q.B.  Rep.  636. 

(5)  By  renting  a  Tenement,  or  paying  Bates  and 
Faxes. 

William  Atkinson  occupied  a  separate  and  dis- 
tinct dwelling-house  and  farm  in  the  parish  of  H, 
which  were  let  to  him  and  his  father,  Thomas  Atkin- 
son, as  joint  tenants,  the  rent  and  value  of  the  land 
itself  being  sufficient  to  confer  a  settlement  on  both. 
The  father  resided  on  another  farm  at  a  distance, 
but  he  bond  fide  paid  the  rent  of  the  farm  occupied 
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by  hia  son.  In  the  rate-boolt 8  of  H  "  Mr.  Atkinson" 
appeared  as  the  name  of  the  occupier  of  the  house 
and  farm  in  respect  of  two  rates,  and  in  a  third  rate 
the  name  of  "  Thomas  Atkinson  "  appeared.  The 
overseers  had  demanded  and  received  payment  of 
these  rates  from  the  father : — Held,  that  the  Sessions 
were  justified  in  finding,  first,  that  there  was  a  suflfi- 
cient  occupation  and  payment  of  rent,  as  weli  as  a 
sufficient  assessment  to  and  payment  of  rates,  to 
confer  on  William  Atkinson  a  settlement  in  H  under 
the  1  Will.  4.  c.  18.  and  4  &  S  Will.  4.  c.  76  ;  and, 
secondly,  that  he  had  sufficiently  been  charged  with, 
and  paid  his  share  of  the  public  taxes,  to  gain  a 
settlement  in  H  under  the  3  &  4  Will.  &  M.  c.  11. 
Begina  v.  the  Inhabitants  of  JBusthiijaite,  21  Law 
J.  Rep.  (h.s.)  M.C.  189;  1  E.  &  B.  501. 

The  general  rule  of  law  that  the  fraction  of  a  day 
is  not  to  be  regarded,  applies  to  the  computation  of 
a  year  for  the  purpose  of  conferring  a  settlement 
by  renting  a  tenement  under  the  1  Will.  4.  c.  18. 
Begima  v.  St.  Mary,  Warmck,  22  Law  J.  Rep.  (n.s.) 
M.C.  109;  1  E.  &B.  816. 

C  entered  upon  the  occupation  of  premises  about 
twelve  o'clock  on  the  30th  of  September  1850,  and 
in  the  evening  of  the  same  day  signed  an  agreement, 
stating  that  the  terms  on  which  he  had  taken  the 
premises  from  that  day  were,  amongst  others,  that 
**  the  tenancy  is  for  one  year,  commencing  on  the 
30th  of  September  instant."  He  continued  in  the 
occupation  of  the  premises  until  the  29th  of  Sep- 
tember 1851,  and  about  four  o'clock  on  that  day, 
under  a  previous  arrangement  to  that  effect,  gave  up 
complete  possession  to  an  incoming  tenant : — Held, 
that  there  had  been  an  occupation  by  C  "  for  one 
whole  year  at  the  least,"  so  as  to  confer  a  settlement 
under  the  1  Will.  4.  c.  18.    Ibid. 

Upon  an  appeal  raising  the  question  whether 
there  was  a  settlement  by  payment  of  rates,  the 
pauper's  wife  proved  that  the  rates  had  been  paid. 
The  appellants  called  the  pauper  himself,  who  said 
he  had  no  recollection  of  paying  any  rates,  and,  if 
they  were  paid,  they  must  have  been  paid  for  him 
by  his  wife's  father,  as  he  had  not  himself  the  means 
of  doing  so.  The  Sessions,  on  this  evidence,  found 
that  the  rates  were  paid  by  the  pauper's  father-in- 
law  for  the  pauper,  but  without  any  authority  from 
him,  and  confirmed  the  order: — Held,  that  the  Ses- 
sions were  wrong.  Sex  v.  Bridgewater  overruled. 
Regima  v.  the  Inhabitants  of  Bengeworth,  23  Law 
J.  Rep.  (n.s.)  M.C.  124;  3  E.  &  B.  637. 

(c)  By  Estate. 

The  father  of  a  pauper  had  gained  a  settlement  in 
the  township  of  B  on  the  6th  of  April  1 837,  by  rent- 
ing a  tenement.  He  had  also  been  the  owner  of  a 
freehold  estate  in  the  township  of  C  for  some  years 
before  and  down  to  1888,  and  it  was  admitted  that 
on  the  27th  of  April  1837  hehad  resided  and  slept 
for  more  than  forty  days  upon  his  estate  in  C  since 
the  purchase  of  it,  several  days'  residence  between 
the  6th  and  27th  of  April  1837  being  included  in  the 
computation  of  such  forty  days.  An  order  for  re- 
moval of  the  pauper  to  C  as  the  place  of  his  derivative 
settlement  was  obtained  on  the  28th  of  November 
1849 : — Held,  that  the  residence  in  C  had  the  effect 
of  superseding  the  settlement  gained  in  B,  and  of 
establishing  a  subsequent  settlement  in  C  to  which 
the  pauper  might  properly  be  removed.     Regiua  v. 
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the  Inhabitants  of  Knaresborough,  20  Law  J.  Rep. 
(N.s.)  M.C.  147;  16  Q.B.  Rep.  446. 

A  person  put  into  possession  of  and  residing  in  one 
room  of  a  hospital  founded  by  charitable  bequest, 
and  under  the  management  of  trustees,  and  only 
liable,  under  the  rules  established  by  the  trustees,  to 
be  deprived  of  the  benefits  of  the  hospital  for  mis- 
conduct or  absence,  does  not  thereby  acquire  an 
estate  conferring  a  ■settlement.  Regina  v.  St.  Mary 
CasOegate,  21  Law  J.  Rep.  (n.s.)  M.C.  106. 

The  4  &  6  Will.  4.  c.  76.  s.  68,  which  enacts  that 
no  person  shall  retain  any  settlement  by  estate  in  a 
parish  for  a  longer  term  than  he  shall  inhabit  within 
ten  miles  thereof,  operates  to  extinguish  the  right  of 
the  wite  and  children  of  such  a  person,  who  were 
unemancipated  at  the  time  of  his  leaving  it,  to  be 
removed  to  that  parish.  Regina  v.  the  Inhahitavis 
of  Llamsavatfraid  Glyn  Conway,  23  Law  J.  Rep. 
(N.s.)M.C.  5;  2E.  &B.  803. 

A  testator,  by  his  will,  directed  that  a  freehold 
estate  should  be  sold  within  six  months  after  hia 
wife's  death  and  equally  divided  between  his  chil- 
dren. He  appointed  executors,  and  directed  that 
their  reasonable  expenses  should  be  paid.  The 
pauper,  who  was  one  of  the  co-heiresses  of  the  testa- 
tor, resided  on  the  devised  property  for  more  than 
forty  days  after  the  death  of  the  wife,  and  imtil  it 
was  sold  under  the  provisions  of  the  will,  when  she 
received  her  share  of  the  purchase-money : — Held, 
that  she  had  such  a  legal  title  coupled  with  an  equit- 
able interest  as  conferred  a  settlement  by  estate. 
Regina  v.  the  Inhabitants  of  Bwrgate,  23  Law  J. 
Rep.  (N.S.)  M.C.  143;  3  E.  &  B.  323. 

A, in  1793,  occupied,  at  a  rent  of  \l.  lis.  6d.,  cer- 
tain land,  on  which  he  subsequently  erected  a  dwell- 
ing-house and  other  buildings,  but  did  not  expend 
301.  In  1804  a  lease  for  ninety-nine  years  was 
granted  to  him  by  the  owner  of  the  fee,  in  considera- 
tion of  his  paying  the  rent  and  performing  the  cove- 
nants, and  "in  consideration  of  his  having  erected  a 
dwelling-house  and  half  of  a  barn  to  be  for  the  joint 
benefit  of  the  other  part  of  the  land  demised  to  J  S," 
the  rent  reserved  by  the  lease  being  U.  1  Is.  6d.  The 
property  was  not  of  the  annual  value  of  101.:^ 
Held,  that  this  was  the  purchase  of  the  term  for  a 
pecuniary  consideration  less  than  301.,  and,  there- 
fore, conferred  no  settlement  after  actual  residence, 
by  virtue  of  the  9  Geo.  1.  c.  7.  s.  5.  The  Chv/rch- 
wardens  and  Overseers  of  Wendron  v.  the  Church- 
wardens and  Overseers' of  Stithioms,  24  Law  J.  Rep. 
(h.s.)  M.C.  1;  4  E.  &  B.  147. 

The  settlement  relied  upon  in  support  of  an  order 
for  the  removal  of  the  widow  of  J  L  was  the  birth 
settlement  of  J  L  in  the  appellant  township.  One 
of  the  grounds  of  appeal  against  the  said  order  of  re- 
moval stated  "that  in  or  about  the  year  1830  the 
pauper,  being  possessed  of  a  cottage  or  dwelling- 
house,  situate  and  being  in  the  respondent  township, 
for  a  certain  term  of  years  then  unexpired,  or  as 
tenant  thereof  from  year  to  year  under  a  yearly  or 
other  renting,  intermarried  with  the  said  J  L;*and 
that  the  said  J  L  thereby  became  and  was  possessed 
of  the  said  cottage,  or  of  an  estate  or  interest  therein, 
in  right  of  his  wife,  and  that  after  his  marriage  and 
whilst  he  was  so  possessed,  &c,  he  resided  and  slept 
for  forty  days  in  the  respondent  township,  and 
thereby  gained  a  settlement."  On  the  hearing  of 
the  appeal,  the  birth  of  J  L  in  the  appellant  town- 

4  A 


546 


POOR;  (F)  Settlement. 


ship  was  proved ;  but  it  also  appeared  that  when  the 
pauper  married  she  had  been  and  was  then  living  as 
the  tenant  of  a  cottage  in  the  respondent  township, 
and  that  she  and  her  husband  lived  there  after  the 
marriage  for  upwards  of  a  year.  The  pauper  was 
called  as  a  witness  on  behalf  of  the  respondent  town- 
ship, but  she  was  not  examined  by  either  party  as  to 
the  terms  upon  which  she  had  held  the  cottage : — 
Held,  that  there  was  some  evidence  to  warrant  the 
Sessions  in  finding  a  settlement,  by  reason  of  a 
tenancy  for  a  term  of  years,  or  from  year  to  year,  aa 
alleged  in  the  ground  of  appeal.  Begima  v.  the  Towrir 
ship  of  Halifax,  24  Law  J.  Rep.  (m.s.)  M.C.  65;  4 
E.  &  B.  647. 

Quare — whether  if  the  tenancy  of  the  wife  had 
been  merely  a  tenancy  at  will,  it  would  have  been 
available  for  the  purpose  of  conferring  a  settlement 
by  marriage.     Ibid. 

(d)  By  serving  an  Office. 

A  pauper  had  been  appointed  to  the  office  of  clerk 
of  a  district  church,  in  the  township  of  A,  established 
under  68  Geo.  3.  c.  45.  and  69  Geo.  3.  c.  134,  by 
the  curate  of  such  district  church,  and  continued  to 
act  in  the  said  office  for  eight  years,  with  the  know- 
ledge of  the  vicar  of  the  parish  of  which  the  district 
formed  a  part,  and  without  any  attempt  having  been 
made  to  remove  him  : — Held,  that  by  serving  such 
office  the  pauper  acquired  a  settlement  in  the  town- 
ship of  A,  under  the  statute  3  W.  &  M.  c.  11.  s,  6. 
Regina  v.  the  Inhabitants  of  the  Township  of  Ossett, 
20  Law  J.  Rep.  (n.s.)  M.C.  205 ;  16  Q.B.  Rep. 
975. 

(e)  By  Apprenticeship. 

An  order  of  Justices  for  the  binding  of  a  parish 
apprentice,  made  under  the  66  Geo.  3.  c.  139,  must 
shew  on  the  face  of  the  order  itself  that  the  Justices 
acted  at  the  time  within  their  jurisdiction.  Where, 
therefore,  in  the  order  two  Justices  of  the  county  of 
Middlesex,  by  whom  it  was  made,  were  described  as 
Justices  of  the  peace  **  of  the  said  county,"  and  in 
the  margin  were  the  words  "  Middlesex,  to  wit,"  and 
the  order  purported  to  be  signed  "at  the  Board- 
room of  the  Holborn  Union  Workhouse," — Held, 
that  the  Court  could  not  take  judicial  notice  that  the 
board-room  was  in  the  county  of  Middlesex;  and  that 
the  order  did  not  shew  on  the  face  of  it  that  the  Jus- 
tices were  acting  within  their  jurisdiction,  and  being 
therefore  bad,  that  no  settlement  by  service  under 
the  apprenticeship  was  gained.  Beginay.  thePa/rish 
of  St.  George,  Bloomsbury,  24  Law  J.  Rep.  (n.s.) 
M.C.  49;4E.  &B.  520. 

The  allowance  of  Justices  to  an  indenture  for 
binding  a  parish  apprentice  under  the  43  Eliz.  c.  2, 
is  a  judicial  act,  and  it  must  appear  on  the  face  of 
the  allowance  that  the  Justices  were  at  the  time  of 
granting  it  acting  within  their  jurisdiction.  The 
Churchwardens  and  Overseers  of  the  Parish  of  Sfa- 
verton  v.  the  Churchwardens  and  Overseers  of  the 
Pafish  of  Ashhurton,  24  Law  J.  Rep.  (n.s.)  M.C. 
53;  4  E.  &  B.  .526. 

The  necessity  for  stating  in  the  indenture  that  a 
child  apprenticed  to  a  chimney  sweeper  is  above 
eight  years  of  age,  and  that  the  consent  of  two  Jus- 
tices has  been  obtained,  according  to  the  28  Geo.  3. 
c.  48,  applies  only  to  bindings  of  poor  children  by 
parish  officers.     A  vohmtary  binding  of  himself  by  a 


child  as  apprentice  to  a  chimney  sweeper  is  valid  if 
in  the  ordinary  form,  provided  the  child  is,  in  fact, 
above  eight  years  of  age.  Pegima  v.  th£  Inhabitajnts 
of  Epsom,  24  Law  J.  Rep.  (n.s.)  M.C.  119;  4  E.  & 
B.  1003. 

(/)  Fime  Tears'  Residence. 

The  9  &  10  Vict,  c  66.  extends  only  to  render 
irremovable  such  paupers  as  have  a  known  settle- 
ment to  which  they  would  be  liable  to  be  removed 
independently  of  the  provisions  of  that  act;  and  the 
11  &  12  Vict.  c.  110.  8.  3.  casts  upon  the  common 
fund  of  the  union  the  cost  of  relief  of  such  paupers 
only.  Therefore,  where  paupers  who  had  resided  for 
upwards  of  five  years  in  a  place  which  was  formerly 
extra-parochial,  but  was  in  1842  made  a  township  by 
act  of  parliament  and  included  in  a  union,  and  had 
acquired  no  settlement  in  that  township  or  elsewhere, 
became  chargeable  thereto,  the  cost  of  their  relief 
was  not  properly  charged  on  the  common  fund  of 
the  union.  Eegina  v.  Bennett,  23  Law  J.  Rep.  (n.s.) 
M.C.  39;  3  E.  &B.  341. 

The  11  &  12  Vict.  c.  111.  (substituted  for  the 
second  proviso  in  the  9  &  10  Vict.  c.  66.  o.  1.)  ope- 
rates to  render  a  wife  or  children  irremovable  only 
where  the  husband  or  father  has  acquired  the  status 
of  irremovability  under  the  provisions  of  the  9  &  10 
Vict.  c.  66.  Therefore,  where  a  private,  serving  in 
the  Marines,  was  quartered  in  barracks  at  S  for 
upwards  of  five  years,  in  which  parish  his  wife  and 
children  resided  during  that  time  and  had  become 
chargeable,  they  were  not  irremovable  therefrom. 
Regina  v.  the  Inhabitamts  of  East  Stonehouse,  23 
Law  J.  Rep.  (n.s.)  M.C.  137;  3  E.  &  B.  697. 

The  pauper  was  the  widow  of  A,  and  was  ordered 
to  be  removed  from  the  respondent  parish  within 
twelve  calendar  months  after  his  death.  A  had 
served  as  a  marine  and  a  sailor,  until  within  five 
years  of  the  date  of  the  order  of  removal.  About  a 
year  before  his  death  he  quitted  Her  Majesty's  ser- 
vice, and  went  to  reside  with  his  wife  in  the  respon- 
dent parish  for  two  months.  He  then  hired  himself 
on  board  a  private  packet  carrying  the  mails,  in 
which  he  died  at  sea; — Held,  first,  that  the  pauper 
was  not  irremovable  by  reason  of  having  resided  five 
years,  under  section  1.  of  the  9  &  10  Vict.  e.  66. 
But,  secondly,  that  she  was  residing  in  the  respon- 
dent parish  with  her  husband  at  the  time  of  his  death, 
and  was,  therefore,  entitled  not  to  be  removed  there- 
from for  twelve  calendar  months,  under  section  2. 
Regina  v.  the  Inhabitants  of  East  Stonehouse,  24 
Law  J.  Rep.  (n.s.)  M.C.  121;  4  E.  &  B.  901. 

In  April  1843,  an  order  was  made  for  removal  of 
a  pauper  from  parish  B  to  parish  C,  and  was  sus- 
pended the  same  day;  and  C  was  served  with  notice 
of  the  order  of  removal  vrithin  ten  days.  On  26th 
August  1846,  Stat.  9  &  10  Vict.  c.  66.  came  into 
operation.  In  September  1847,  execution  of  the 
order  was  directed  by  another  order  of  Justices ;  and, 
at  the  same  time,  they  ordered  payment  by  C  to  B, 
of  the  expenses  of  maintenance  from  April  1343  to 
September  1847;  and  the  pauper  was  removed  to  C. 
He  had  resided  in  B  five  years  next  before  the  ap- 
plication for  the  order.  Afterwards  C  appealed 
against  both  orders ;  and  the  Sessions  confirmed  both. 
On  cases  reserved  for  the  Court  of  Queen's  Bench, 
the  order  of  removal  was  confirmed  on  the  ground 
that   the  appeal  was  too  late ;  but  the  order  for 
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payment  was  quashed,  on  the  ground  that  the 
case  was  not  within  stat.  35  Geo.  3.  c.  101.  s.  2, 
the  pauper  not  being  dead,  nor,  in  consequence 
of  Btat.  9  &  10  Vict.  c.  66.  e.  1,  legally  removed  : 
—  Held,  nevertheless  (on  motion  under  stat.  11 
&  12  Vict.  c.  44.  s.  5.)  that,  after  the  decision 
of  the  Court,  B  was  entitled  to  an  order  on  C 
for  the  same  expenses  of  maintenance,  the  settle- 
ment having  now  been  finally  adjudged  to  be  in  C, 
so  as  to  bring  the  case  within  stat.  4  &  5  Will.  4. 
e.  76.  s.  84.  JRegina  v.  Wodehouse,  IS  Q.B.  Eep. 
1037. 

The  first  provision  in  9  &  10  Vict.  c.  66.  a.  1,  that 
the  several  periods  of  time  there  specified  shall, /or 
all  purposes,  be  excluded  in  the  computation  of  the 
five  years'  residence  necessary  to  confer  irremova- 
bility, has  the  effect  of  excluding  those  specified 
periods  in  computing  whether  the  pauper  has  resided 
altogether  five  years  in  the  parish,  and  also  whether 
he  has  resided  there  for  five  years  next  before  the 
application  for  the  warrant;  and  such  periods  of 
time  are  neither  to  tell  in  making  up  the  five  years 
nor  to  operate  as  a  break  in  the  residence,  if  alto- 
gether it  has  continued  for  five  years.  Begvna,  mi 
the  prosecution  of  the  Overseers  of  Roihefrfidd,  v.  the 
Overseers  of  Sartfield,  21  Law  J.  Rep.  (h.s.) 
M.C.  65;  17  Q.B.  Rep.  746. 

The  expression  in  the  proviso,  "  the  time  durinp; 
which  such  person  shall  be  a  prisoner  in  a  prison," 
includes  all  lawful  imprisonments  in  any  prison, 
whether  in  or  out  of  the  parish  of  residence,  with- 
out distinction  of  felony,  misdemeanour,  or  debt. 
Jiegina  v.  Salford  overruled.     Ibid. 

An  order  for  the  removal  of  the  wife  and  children 
of  J  E  was  obtained  on  the  2l8t  of  March  1851. 
Down  to  the  8th  of  January  1851  J  E  had  con- 
tinuously resided  in  the  respondent  parish  for  more 
than  ten  years.  On  that  day  he  was  apprehended 
on  a  charge  of  felony  and  committed  to  the  county 
gaol,  situate  out  of  the  respondent  parish,  where  he 
remained  till  the  13th  of  March  following,  when  he 
was  tried  and  convicted  of  felony,  and  sentenced  to 
two  years'  imprisonment  in  a  house  of  correction 
out  of  the  respondent  parish,  where  he  remained 
when  the  order  of  removal  was  made  : — Held,  that 
the  period  of  his  imprisonment  was  to  be  excluded 
from  the  computation  of  his  residence  in  the  respon- 
dent parish,  and  that  the  wife  and  children  were  not 
removable  therefrom.     Ibid. 

The  absence  of  a  person  from  a  parish  in  which  he 
is  residing,  in  consequence  of  an  imprisonment  out 
of  the  parish,  is  not  of  itself  such  an  interruption  of 
the  residence  as  would  prevent  his  becoming  irre- 
movable by  five  years'  residence  including  the  time 
of  the  imprisonment,  if  an  intention  to  return  at  the 
expiration  of  the  imprisonment  exists  throughout  it. 
S^ima,  on  the  prosecution  of  the  Overseers  of  Leeds, 
V.  the  Overseers  of  Holhedk,  20  Law  J.  Rep.  (n.s.) 
M.C.  107;  16  a.B.  Rep.  404. 

Therefore,  where  a  pauper  had  resided  for  five 
years  in  the  respondent  parish,  and  during  that  time 
had  been  imprisoned  in  an  adjoining  parish  for  seven 
days  under  a  conviction  in  default  of  paying  a  fine, 
and  had  afterwards  returned  to  his  residence,  it  was 
held,  that  he  was  irremovable  under  the  9  &  10 
Vict.  c.  6S.  s.  1.     Ibid. 

A  married  woman,  who  had  resided  in  the  parish 
of  L  for  ten  years,  was  removed  by  an  order  of 


Justices.  Two  years  before  the  order  her  husband 
left  her  and  went  to  America.  She  had  subsequently 
received  letters  from  him,  and  was  in  daily  expecta- 
tion of  receiving  another  with  money  for  the  purpose 
of  defraying  the  expenses  of  herself  and  children 

over  to  America: Held,  that  she  was  removable, 

as  there  was  no  evidence  that  the  husband  intended 
to  return  to  L,  and  that  there  was  therefore  a  dis- 
ruption in  his  residence.  Begvna  v.  the  Inhabitants 
of  Lla/neUy,  Breohwchshire,  20  Law  J.  Rep.  (n.s.) 
M.C.  179;  17  a.B.  Rep.  40. 

Where  a  valid  order  of  removal  has  been  bond 
fide  executed  by  taking  the  pauper  to  the  parish 
where  he  is  settled,  and  there  delivering  him  to  the 
overseers,  such  a  removal  operates  as  an  interruption 
of  residence  within  the  9  &,  10  Vict.  c.  66,  however 
short  be  the  period  during  which  the  pauper  was 
actually  absent  from  the  removing  parish.  Regina 
V.  Oaldecote,  20  Law  J.  Rep.  (n.s.)  M.C.  187;  17 
a.B.  Rep.  62. 

A  pauper  who  had  resided  in  the  parish  of  S 
since  1835,  was  in  1845  removed  to  the  parish  of  C 
under  a  valid  order  of  Justices,  which  was  unap- 
pealed  against,  by  delivering  him  to  the  overseer  of 
C,  at  his  house  in  that  parish.  After  this  removal, 
but  on  the  same  day,  an  agreement  was  entered  into 
between  the  officers  of  the  two  parishes,  that  the 
pauper  should  return  to  S,  and  be  there  maintained 
at  the  cost  of  C.  The  pauper  accordingly  returned 
on  the  same  day  to  S,  and  slept  there  that  night, 
and  had  ever  since  resided  there.  He  was  relieved 
by  C  until  the  passing  of  the  9  &  10  Vict.  c.  66. 
In  1847  an  order  for  his  removal  from  S  to  C  was 
made : — Held,  that  he  was  not  irremovable.    Ibid. 

A  pauper  had  resided  in  the  respondent  parish  for 
upwards  of  five  years  next  before  the  application  for 
a  warrant  for  his  removal  excluding  -a  period  during 
which  he  was  an  inmate  of  the  workhouse  in  the  said 
parish,  and  excluding  also  two  periods  of  three 
weeks  and  two  weeks  during  which  he  was  im- 
prisoned, in  a  house  of  correction,  situate  out  of  the 
respondent  parish,  under  committals  for  misbehaviour 
in  the  workhouse : — Held,  that  these  periods  were 
to  be  excluded  from  the  computation  for  all  pur- 
poses, and  that  the  pauper  was  consequently  irre- 
movable by  reason  of  residence  for  five  years  in  the 
respondent  parish,  within  the  meaning  of  9  &  10 
Vict.  c.  66.  s.  1.  Segina  v.  the  Inhabitants  of  St. 
Andrew,  Solbom,  21  Law  J.  Rep.  (n.s.)  M.C.  69; 
17  a.B.  Rep.  746. 

Temporary  absence  out  of  a  parish  where  a  pauper 
resides,  for  the  purpose  of  fulfilling  a  contract,  but 
with  the  intention  of  afterwards  returning,  is  not  a 
break  of  residence.  Regina  v.  the  Parish  of  Bright- 
hdmstone,  24  Law  J.  Rep.  (n.s.)  M.C.  41 ;  4  E.  & 
B.  236. 

A  pauper,  having  a  lodging  in  the  parish  of  B 
which  she  had  furnished,  had,  for  more  than  five 
years  before  the  making  of  an  order  for  her  removal 
from  B  to  parish  A,  resided  in  her  lodgings,  with  the 
exception  of  periods  of  six  and  ten  weeks,  during 
which  she  was  absent  under  contracts  to  serve  as  a 
monthly  nurse.  On  the  occasion  of  hiring  herself, 
the  pauper  had  the  intention  of  returning  to  parish 
B,  and  at  the  end  of  her  engagement  did  return  to 
her  lodgings,  which  she  had  continued  to  hold  during 
her  absence  : — Held,  that  herabsence  from  B,  though 
under  a  contract,  did  not  constitute  a  break  in  her 
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residence,  and  that  she  was  therefore  irremovable 
from  B,  under  the  9  &  10  Vict.  c.  66.  e.  1.    Ibid. 

A  pauper  had  lived  five  years  in  a  parish  not  that  of 
her  settlement,  when  she  became  chargeable,  and  an 
order  was  made  for  her  removal.  At  the  commence- 
ment of  the  five  years  her  husband  resided  with  her 
in  the  parish ;  but  he  left  her,  during  the  five  years, 
and  went  to  live  in  America  without  animus  rever- 
tendi.     During  the  five  years  and  before  the  order  of 

removal,  he  died  : Held,  that  the  pauper  was  not 

irremovable  under  stat.  9  &  10  Viet.  c.  66.  s.  1.  or 
11  &  12  Vict.  c.  111.  o.  1.  Regina  v.  Mmicheeter, 
17  Q.B.  Rep.  46. 

(g)  Edief. 

Incurable  blindness  is  sickness  within  the  meaning 
of  the  9  &  10  Vict.  c.  66.  s.  4.  Regvna  v.  tlie  In- 
habitants of  BncTcnell,  23  Law  J.  Rep.  (n.s.)  M.C. 
129;  3  E.  &  B.  Sli7. 

Where,  therefore,  upon  an  appeal  against  an 
order  of  removal,  which  stated  that  the  pauper  had 
not  "  become  chargeable  in  respect  of  relief  made 
necessary  by  sickness  or  accident,"  it  was  proved 
that  incurable  blindness  was  the  original  and  con- 
tinuing cause  of  the  pauper's  chargeability,  and  the 
order  of  removal  omitted  to  state  that  the  Justices 
making  the  same  were  satisfied  that  the  sickness 
would  produce  permanent  disability  as  required  by  the 
fl  &  10  Vict.  c.  66.  s.  4 : — Held,  that  the  order  was 
defective  and  bad.     Ibid. 

(5)  affect  of  prior  Order  of  Removal. 

A  prior  order  of  removal  quashed  on  appeal  upon 
the  question  of  settlement  is  conclusive  evidence 
between  the  same  parties  that  the  pauper  was  not 
then  settled  in  the  parish  to  which  he  was  ordered 
to  be  removed,  whether  the  subsequent  inquiry  be 
for  the  adjudication  of  the  settlement  and  main- 
tenance of  a  lunatic  under  the  8  &  9  Vict.  c.  1'26. 
s.  S8,  or  an  ordinary  case  of  removal  of  the  pauper. 
The  Churchwardens  and  Overseers  of  Eeston  v.  Hie 
Churchwardens  and  Overseers  of  St.  Bride,  22  Law 
J.  Rep.  (N.s.)  M.C.  65;  1  E.  &  B.  583. 

An  order,  removing  J  S  from  A  to  B,  founded  on 
a  birth  settlement  in  1804,  was  made  on  the  7th  of 
February  1862.  The  order  was  quashed  on  appeal 
upon  the  merits.  In  October  1852,  J  S  being  then 
confined  in  a  lunatic  asylum,  an  order  adjudicating 
his  settlement  to  be  in  B,  and  ordering  B  to  pay  the 
costs  of  his  maintenance,  was  obtained  by  A,  founded 
on  a  settlement  acquired  by  J  S  in  B  in  1831 ; — 
Held,  that  the  prior  decision  estopped  A  from  ob- 
taining the  latter  order.     Ibid. 

An  order  of  removal,  unappealed  against  or  con- 
firmed on  appeal,  is  conclusive,  not  only  as  to  the 
fiicts  directly  decided,  but  as  to  those  facts  also  that 
arc  mentioned  in  the  order,  and  are  necessary  steps 
to  the  decision  of  the  settlement.  Regina  v.  the 
Township  of  Hartington  Middle  Qvm-ter,  24  Law 
J.  Rep.  (n.s.)  M.C.  98;  4  E.  &  B.  901. 

Upon  an  appeal  against  an  order  adjudging  the 
settlement  of  Esther  Gould,  a  lunatic  pauper,  who 
had  been  removed  from  the  respondent  township  of 
L  to  an  asylum,  to  be  in  the  appellant  township  of 
H,  the  respondents  proved  a  former  valid  order  of 
removal  made  between  the  same  townships,  adjudging 
the  settlement  of  John  Gould,  aged  eleven  years, 
and  William  Gould,  aged  five  years  (being  at  the 


time  unemancipated),  "  the  lawful  children  of  Wil- 
liam Gould  and  Esther  Gould"  (the  said  lunatic 
pauper),  to  be  in  the  appellant  tovraship  of  H.  The 
removal  of  the  said  two  children  from  the  respondent 
township  of  L  to  the  said  appellant  township  took 
place,  and  there  was  no  appeal  against  the  said 
order.  This  was  the  only  evidence  relied  upon  by 
the  respondents  to  prove  a  settlement  of  the  said 
lunatic  pauper  in  the  appellant  township,  derived 

from  her  husband  : Held,  that  as  the  adjudication 

of  settlement  in  both  the  orders  necessarily  depended 
upon  the  same  two  facts,  namely,  the  settlement  of 
\V  G  the  father,  and  his  marriage  with  the  lunatic 
pauper  before  the  birth  of  their  said  two  children, 
the  former  order  unappealed  against  was  conclusive 
as  to  those  facts,  and  the  appellants  were  estopped 
from  proving  that  in  truth  neither  the  said  husband 
of  the  pauper,  nor  the  pauper  herself,  had  ever 
gained  a  settlement  in  their  township.     Ibid. 

(G)  Okder  01'  Remotal. 

(a)  Illegal  Removal  hy  Parish  Officers. 

A  pauper  (a  widow)  having  resided  with  her  hus- 
band for  five  years  in  the  parish  of  M,  and  having 
applied  for  relief,  was  told  by  one  of  the  parish 
officers  of  M  that  B  was  her  parish ;  and  with  money 
then  furnished  her  by  him  she  went  to  B,  and  was 
there  received  into  the  workhouse,  where  she  re- 
mained for  three  weeks.  After  leaving  the  work- 
house she  remained  in  the  house  of  her  mother,  in 
B,  for  about  three  months,  and  received  relief  dur- 
ing that  time,  except  for  about  three  weeks.  Subse- 
quently she  returned  to  M,  and  becoming  chargeable, 
an  order  was  obtained  for  her  removal  to  B: — Held, 
that  this  Court  would  not  infer  an  illegal  intent  on 
the  part  of  the  parish  officers  of  M  to  make  the 
pauper  chargeable  to  B,  within  the  9  &  10  Vict. 
c.  QQ.  B.  6;  but  that  if  the  Sessions,  upon  rehearing 
the  case,  were  to  draw  that  conclusion,  as  they 
would  be  justified  in  doing  from  the  facts  stated  (and 
as  they  afterwards  did),  then  that  the  pauper's  going 
to  and  remaining  in  B  did  not  cause  a  break  in  the 
previous  five  years'  residence  in  M,  and  consequently 
that  she  was  irremovable  to  B,  under  section  1.  of 
9  &  10  Vict.  c.  66.  Regina  v.  the  Inhabitants  of 
St.  Marylebone,  20  Law  J.  Rep.  (h.s.)  M.C.  173; 
16  Q.B.  Rep.  299. 

Semhle — that  a  widow's  privilege  of  irremovability 
for  twelve  months  after  her  husband's  death,  under 
sect.  2.  of  that  act,  is  destroyed  by  an  interruption 
in  her  residence  during  the  year.     Ibid. 

(6)  Appeal  against  the  Order. 

(1)   When  it  lies. 

Where  an  order  of  removal  has  been  duly  served, 
but  no  notice  of  chargeability  or  grounds  of  removal 
have  been  sent  to  the  appellant  parish,  the  want 
of  service  of  these  latter  documents  does  not  deprive 
the  Quarter  Sessions  of  jurisdiction  to  hear  an 
appeal  against  the  order  of  removal;  but  the  omission 
to  serve  them  may  be  made  the  matter  of  a  ground 
of  appeal.  Regina  v.  the  Recorder  of  Shrewsbv/ry, 
22  Law  J.  Rep.  (k.s.)  M.C.  2. 

Under  the  4  &  S  Will.  4.  c.  76.  s.  79.  and  the 
11  &  12  Vict.  u.  31.  s.  9.  there  is  no  grievance 
against  which  an  appeal  lies  until  service  of  the 
notice  of  chargeability,  accompanied  by  a  copy  of 
the  order  and  the  grounds  of  removal.     The  omis- 
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sion,  thereforp,  to  send  sucTi  a  notice  of  chargeability 
is  not  a  ground  of  appeal,  but  prevents  the  Sessions 

having  any  jurisdiction  to  entertain  an  appeal. Jie- 

gina  v.  Brixham  overruled.  Eegina  v.  the  Recorder 
of  Shrewsbury,  22  Law  J.  Bep.  (h.s.)  M.C.  98;  1 
E.  &  B.  711. 

Since  the  11  &  12  Vict.  c.  31.  s.  9.  the  service  of 
notice  of  the  chargeability,  together  with  the  other 
documents,  is  the  only  grievance  against  which  a 
right  of  appeal  exists.     Ibid. 

(2)  At  what  Sessions. 

Two  Justices  in  and  for  the  county  of  L,  removed 
a  pauper  from  a  township  situate  within  the  borough 
of  L  in  that  county  to  a  parish.  The  overseers  of 
the  parish,  within  twenty-one  days  after  notice  of  the 
order,  gave  notice  of  appeal  to  the  next  Quarter  Ses- 
sions for  the  county.  They  appealed  to  the  Borough 
Sessions  of  L,  but  did  not  within  the  twenty-one  days 
give  any  further  notice  of  appeal :  and  their  appeal 
was  dismissed  for  want  of  such  notice  of  appeal  to 
the  borough  Sessions ; — Held,  first,  that  no  appeal 
lay  to  the  county  Sessions,  though  the  order  appeal- 
ed against  was  made  by  Justices  for  the  county-,  who 
had,  within  the  borough,  concurrent  jurisdiction 
■with  the  borough  Justices;  secondly,  that  the  notice 
was  a  sufBcient  notice  gf  appeal,  within  stat.  1 1  &  1 2 
Vict.  u.  31.  and  that  the  erroneous  statement  that 
the  appeal  would  be  made  to  the  county  Sessions 
was  merely  surplusage.  Rule  absolute  for  a  manda- 
mus to  hear  the  appeal.  Begma  v.  the  Liverpool 
Recorder,  IS  Q.B.  Rep.  1070. 

A  notice  of  appeal  against  an  order  adjudicating 
the  settlement  of  a  pauper  lunatic,  stated  an  inten- 
tion of  appealing  to  the  next  Sessions  to  be  held  for 
the  borough  of  S.  The  appellants  and  respondents 
appeared  at  the  borough  Sessions  in  pursuance  of 
this  notice,  when  the  latter  objected  that  the  appeal 
lay  to  the  county  Sessions,  and  not  to  those  of 
the  borough,  upon  which  objection  the  Recorder 
dismissed  the  appeal.  The  appellants  then  entered 
and  respited  the  appeal  at  the  county  Sessions,  which 
were  held  the  next  day,  and  at  the  following  county 
Sessions  the  Court  refused  to  hear  the  appeal,  on 
the  ground  that  no  valid  notice  of  appeal  had  been 
given  : — Held,  that  they  had  decided  rightly,  as  the 
appellants  having  acted  upon  the  notice  as  a  notice 
of  appeal  to  the  borough  Sessions,  could  not  after- 
wards treat  it  as  a  notice  of  appeal  to  the  county 
Sessions.  Eegina  v.  the  Justices  of  Salop,  24  Law 
J.  Rep.  (h.s.)  M.C.  14;  4  E.  &  B.  237;  and  Segina 
V.  the  Justices  of  Bucki/ngha/mshire,  in  sl  note  to  the 
above  case. 

But  where  a  notice  of  appeal  erroneously  states 
an  intention  to  appeal  to  a  borough  Sessions,  and  no 
steps  are  taken  upon  it  by  either  party  as  a  notice 
for  those  Sessions,  the  words  relating  to  the  place 
may  be  rejected  as  surplusage,  and  the  notice  treated 
as  a  notice  of  appeal  to  the  county  Sessions.     Ibid. 

(3)  Notice  of  Appeal. 

A  notice  of  appeal  against  an  order  of  Justices  for 
the  removal  of  a  pauper  may  be  signed  and  given 
by  an  attorney  on  behalf  of  the  parish  officers  of  the 
appellant  parish.  Regina  v.  the  Justices  of  Middle- 
sex, 20  Law  J.  Rep.  (n.s.)  M.C.  32  :  s.  p.  Regina  v. 
Oarew,  Ibid.  44  note. 

The  term  "notice  of  appeal"  in  section  9.  of  tJie 


statute  11  &  12  Vict.  c.  31,  which  provides  that  no 
appeal  shall  be  allowed  against  an  order  of  removal 
if  notice  of  such  appeal  be  not  given  as  required  by 
law  within  a  certain  specified  time,  does  not  in  any 
way  apply  to  the  "  statement  of  the  grounds  of  ap- 
peal." Regina  v.  the  Recorder  of  Derby,  20  Law  J. 
Rep.  (u.B.)  M.C.  44. 

The  11  &  12  Vict.  c.  31.  a.  9.  enacts,  that  in  case 
a  copy  of  the  depositions  on  which  an  order  of 
removal  is  founded  be  applied  for,  a  period  of  four- 
teen days  "after  the  sending  of  such  copy  shall  be 
allowed  for  the  giving  of  such  notice  of  appeal " ;  and 
by  14  &  15  Vict.  c.  lOS.  s.  10,  notices  of  appeal 
may  be  sent  by  post  or  otherwise  in  like  manner  as 
orders  of  removal  may  be  sent  by  law; — Held,  that 
the  notice  of  appeal  must  be  supposed  to  be  given  at 
the  time  when,  according  to  the  regular  and  usual 
course  of  post,  it  ought  to  reach  the  respondents. 
Regina  v.  the  Inhabitcmts  of  Slamstone,  21  Law  J. 
Rep.  (U.S.)  M.C.  145;  18  Q.B.  Rep.  388. 

Where,  therefore,  copies  of  depositions  were  posted 
by  the  respondents'  solicitors  on  the  3rd,  and  were 
received  by  the  appellants  on  the  Sth,  and  on  the 
17th  a  letter  containing  a  notice  of  appeal  was  put 
into  the  post,  which  in  the  regular  course  of  post 
ought  to  have  reached  the  respondents  on  the  19th, 
but  was  not  in  fact  delivered  until  the  20th, — Held, 
that  the  notice  of  appeal  was  in  due  time.    Ibid. 

(4)  Grownds  of  Appeal. 

A  ground  of  removal  served  with  the  said  order 
stated  that  the  pauper  had  gained  a  settlement  in 
the  respondent  parish  "  by  one  of  the  means  stated 
in  his  examination,  and  that  his  settlement  by  one 
of  such  means  or  otherwise  had  been  acknowledged 
by  relief  given,"  &c.  The  pauper's  examination 
stated  a  settlement  by  birth,  and  by  hiring  and 
service,  and  also  by  relief  given  whilst  resident  out 
of  the  respondent  parish.  One  ground  of  appeal 
against  the  order  was,  that  if  any  relief  had  been 
given  to  the  pauper  it  was  given  in  error,  and  under 
a  mistaken  belief  as  to  the  place  of  settlement  of  the 
said  pauper,  and  that  the  said  pauper  had  never 
acquired  a  settlement,  and  was  not  settled  in  the 
appellant  parish : — Held,  that  evidence  of  the  birth 
settlement,  though  it  might  not  properly  be  admis- 
sible under  the  above  ground  of  removal,  was  admis- 
sible to  disprove  the  allegation  in  the  ground  of 
appeal  that  the  relief  had  been  given  by  mistake. 
Regina  v.  the  InhaMlants  of  SucfmeU,  23  Law  J. 
Bep.  (n.s.)  M.C.  129;  3  E.  &  B.  587. 

QMcere — whether  under  the  above  ground  of  ap- 
peal evidence  was  admissible  of  a  settlement  of  the 
pauper's  fiither  by  hiring  and  service  in  a  third 
parish  at  the  time  of  the  pauper's  birth,  in  order  to 
shew  that  the  relief  had  been  given  in  error  as  to  the 
pauper's  birth  settlement.    Ibid.  - 

(5)  Notice  of  Alcmdowmmt. 

If  the  respondent  parish  give  notice  to  the  appel- 
lant parish,  tinder  the  statute  11  &  12  Vict.  c.  31. 
8.  8.  that  they  abandon  their  appeal  against  an  order 
of  removal,  the  Court  of  Quarter  Sessions  have  no 
power  to  proceed  with  the  appeal,  though  it  has  been 
respited  on  terms  at  a  previous  session;  and  if  they 
make  an  order  quashing  the  appeal,  and  giving  costs 
to  the  appellants,  such  order  is  null,  and  cannot  be 
removed  into  the  Court  of  Queen's  Bench  for  the 
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purpose  of  being  enforced.  KUlymaenllwydd  v.  St. 
MkhaeVs,  Pembroke,  21  Law  J.  Rep.  (n.s.)  M.C. 
79. 

(c)  Evidence. 

[See  Regina  v.  Saffron  ffiU,  title  Etidbncb, 
(E)  (c).] 

It  cannot  be  made  a  vaUd  ground  of  appeal  against 
an  order  for  the  maintenance  of  a  lunatic  pauper 
under  the  8  &  9  "Vict.  c.  126.  that  the  order  adju- 
dicating the  place  of  the  pauper's  settlement  was 
made  on  hearsay  evidence  only,  the  3rd  section  of  the 
11  &  12  Vict.  c.  31,  which  does  away  with  all  objec- 
tions to  the  depobitions  taken  when  an  order  is  made, 
applying  equally  to  orders  of  reinoval  and  orders  of 
maintenance.  Eegina  v.  St.  Peter  in  Bartan-on- 
Sumber,  21  Law  J.  Rep.  (n.s.)  M.C.  23;  17  Q.&. 
Rep.  630. 

Where  a  witness  served  with  a  subpcena  duces 
tecum  to  produce  a  written  document  either  does  not 
attend,  or  does  attend  and  refuses  to  produce  the 
document  (not  on  the  ground  of  privilege),  the  party 
seeking  to  avail  himself  of  the  document  cannot  give 
secondary  evidence  of  its  contents :  the  remedy  is  to 
punish  the  witness  for  a  contempt.  Eegina  v.  ike 
Inhabitants  of  LlanfaetUy,  23  Law  J.  Rep.  (n.s.) 
M.C.  33;  2  E.  &  B.  940. 

On  the  trial  of  an  appeal  against  an  order  of  re- 
moval, the  appellants,  in  order  to  prove  a  settlement 
by  rating  in  a  third  parish,  served  a  subpoena  duces 
tecum  on  the  person  in  whose  possession  the  rate- 
book was  supposed  to  be,  and  also  gave  the  respon- 
dents a  notice  to  produce  the  rate-book.  The  witness 
did  not  attend,  and  the  rate-book  was  not  produced : 
— Held,  that  parol  evidence  of  a  rating  in  the  third 
parish  was  not  admissible.     Ibid. 

{d)  Costs. 

The  4  &  5  Will.  4.  c.  76.  s.  84.  provides  that  the 
parish,  to  which  any  pauper  whose  settlement  shall 
be  in  question  at  the  time  of  granting  relief  shall  be 
admitted,  or  finally  adjudged  to  belong,  shall  pay  the 
cost  of  the  relief  and  maintenance  of  such  pauper, 
which  shall  be  recoverable  in  the  same  manner  as 
penalties  and  forfeitures  under  that  act;  provided 
that  no  expenses  of  relief  or  maintenance  shall  be 
recoverable  under  a  suspended  order  of  removal,  un- 
less notice  of  such  order  and  a  copy  of  the  same  and 
of  the  examination  upon  which  it  was  made  shall 
have  been  given  within  ten  days  of  such  order  being 
made  to  the  overseers  of  the  parish  to  whom  such 
order  is  directed : — Held,  that  when  an  order  of  re- 
moval was  suspended  and  not  appealed  against,  and 
before  its  execution  the  pauper  became  irremovable 
under  the  9  &  10  Vict.  c.  66,  in  consequence  of 
which  no  costs  occasioned  by  the  suspension  could 
be  given  under  3.5  Geo.  3.  c  101,  costs  could  be 
given  under  the  above  section.  In  re  the  Overseers 
of  Chedgrave,  20  Law  J.  Rep.  (n.s.)  M.C.  23. 

An  order  of  removal  was  made  and  suspended  in 
1841.  In  October  1852,  the  pauper  being  dead,  the 
suspension  was  taken  off,  and  an  order  for  the  costs 
of  maintenance  during  the  whole  period  of  the  sus- 
pension (exceeding  20?.)  was  made,  against  which 
there  was  no  appeal.  In  February  1853  an  appli- 
cation was  made  for  a  distress  warrant,  which  was 
resisted  on  the  ground  that  it  had  been  recently  dis- 
covered that  the  pauper  had  resided  for  five  years  in 


the  removing  parish,  and  that  the  costs  of  mainte- 
nance, subsequent  to  the  passing  of  the  11  &  12 
Vict.  c.  110,  were  chargeable  to  the  common  fund  of 
the  union,  and  not  to  the  parish  of  settlement.  The 
Justice,  on  this  ground,  refused  to  issue  the  warrant : 
— Held,  that  he  was  bound  to  do  so,  as  the  objection 
should  have  been  taken  by  appeal,  when  the  amount 
of  costs  might  have  been  reduced  by  the  Sessions. 
Bxparte  Williams,  22  Law  J.  Rep.  (n.s.)  M.C.  125; 
2  E.  &  B.  84. 
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(A)  COKSTEDOTIOH  OF  PoVf^EKS  IN  GENERAL. 

(B)  ExEOnTION  OP,  GENEKALLT. 

(a)  Form  of  Execution  a/nd  Attestation. 

ib)  Order  of  informal  Execution. 

Power  of  Appointment. 

(a)  Construction  of. 

(J)  Execution  of. 

(c)  Revocation  and  Relinc[uishment  of. 

(D)  To  GRANT  Leases. 

(E)  Of  Sale. 


(C) 


(A)  Construction  of  Powers  in  general. 

If  a  party  has  an  estate  in  lands  and  also  a  power 
of  appointment  for  his  own  benefit,  he  cannot,  after 
entering  into  a  bond  to  the  Crown,  divest  the  right  of 
the  Crown  to  extend  the  lands  for  the  bond  debt  by 
executing  the  power  of  appointment  in  favour  of  a 
bonA  fide  purchaser  without  notice.  Ellis  v.  Regina 
(in  error),  20  Law  J.  Rep.  (h.s.)  Exch.  348;  6  Exch. 
Rep.  921. 

By  the  settlement  made  on  the  marriage  of  A  and 
B  certain  real  estates  were  conveyed  to  trustees  upon 
trust  to  pay  the  rents  to  A  for  life,  and,  after  hia 
death,  to  B  for  life,  and,  after  the  death  of  A  and  B, 
upon  trust  for  such  one  or  more  of  the  children  of 
the  marriage  as  A  and  B  should  by  deed  jointly 
appoint ;  and,  in  case  of  the  death  of  A  in  the  fife- 
time  of  B,  before  any  such  appointment  should  be 
made,  as  B  should  by  deed  appoint.  A.  and  B  jointly 
appointed  two  fourths  of  the  estate  to  two  of  their 
children.  A  died.  B  appointed  the  other  two  fourths 
to  two  other  of  the  children : — Held,  that  the  ap- 
pointments made  by  B  alone  were  valid.  In  the 
matter  of  Simpsori's  Settlement,  20  Law  J.  Rep.  (n.s.) 
Chano.  415;  4  De  Gex  &  Sm.  621. 

By  a  settlement  made  on  the  marriage  of  A  and 
B  real  estate  was  conveyed  to  tmstees  and  their  heirs 
upon  trust  for  A  for  life,  with  remainder  for  B  for  life, 
and,  after  the  death  of  the  survivor,  in  trust  to  apply 
the  rents  in  the  maintenance  of  all  and  every  the 
children  of  A  and  B,  until  such  children  should  attain 
twenty-one,  and  when  such  children  should  attain 
twenty-one  to  convey  the  premises  to  such  children 
in  such  manner  as  A  and  B  jointly,  or  the  survivor, 
should  appoint,  and,  in  default  of  appointment,  to 
convey  the  premises  to  such  children  equally  as 
tenants  in  common ;  and,  if  there  should  be  but  one 
such  child  who  should  attain  twenty-one,  to  convey 
the  premises  to  such  child,  his  or  her  heirs  and 
assigns : — Held,  that  the  power  of  appointment  was 
not  an  exclusive  one,  and,  that  in  default  of  appoint- 
ment, all  the  children  took  the  property  as  tenants 
in  common  in  fee,  without  reference  to  their  attain- 
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ing  twenty-one  or  surviving  their  parents.  StruU  v. 
Braithwaite,  21  Law  J.  Eep.  (N.s.)  Chanc.  609;  5 
De  Gex  &  Sm.  369. 

A  widow,  upon  her  marriage,  settled  her  real  and 
personal  property  on  herself  for  life,  and  reserved  to 
herself  a  power  to  appoint  by  will  during  the  intended 
coverture,  with  remainder  over  on  default: — Held, 
that  an  appointment  by  will,  after  the  determination 
of  the  coverture,  was  invalid,  Holliday  v.  Overton, 
21  Law  J.  Rep.  (n.s.)  Chanc.  769;  14  Beav.  467. 

By  a  marriage  settlement,  four  different  portions 
of  property  were  limited  in  the  following  manner : 
first,  the  wife  was  given  a  general  power  of  appoint- 
ment over  3,000i.  to  take  effect  upon  her  own  death; 
secondly,  the  wife  had  a  special  power  of  appoint- 
ment over  the  residue  of  the  stocks  and  funds,  to  be 
exercised  in  favour  of  a  particular  class  of  relations,  and 
to  take  effect,  not  upon  her  own  death,  but  upon  the 
death  of  her  husband;  thirdly,  the  wife  had  a  general 
power  of  appointment  over  the  plate,  furniture,  &c., 
but  not  to  take  effect  until  her  husband's  death; 
fourthly,  the  wife  had  a  general  power  to  dispose  of 
her  jewels,  trinkets,  &c.,  to  tiike  effect  upon  her  own 
death.  The  wife's  will,  which  was  dated  before  the 
Wills  Act,  and  was  properly  executed  in  the  form 
prescribed  for  the  execution  of  the  powers  in  the 
settlement,  commenced,  "  I,  S  M,  do,  by  virtue  of  the 
power  and  authority  reserved  to  me  by  my  marriage 
settlement,  hereby  make,  publish  and  declare  this  to 
be  my  last  will  and  testament."  The  testatrix  then 
referred  specially  to  her  power  of  appointing  the 
3,000i.,  and  disposed  of  it.  The  third  and  fourth 
portions  of  the  property  she  disposed  of  without  re- 
ferring to  her  power.  Lastly,  she  gave  and  bequeathed, 
directed  and  appointed  all  the  rest,  residue  and  re- 
mainder of  her  monies,  and  other  her  personal  estate, 
of  whatsoever  description,  amongst  the  class  of  rela- 
tions pointed  out  by  the  settlement,  but  did  not  refer 
to  the  power.  As  to  the  first,  third  and  fourth 
portions,  no  question  was  raised;  but  as  to  the  second 
portion,  being  the  residue,  it  was  held,  that  the  will 
was  a  good  -execution  of  the  power.  Harvey  v. 
Stracey,  22  Law  J.  Eep.  (n.s.)  Chanc.  23;  1  Drew. 
73. 

.  By  the  settlement,  the  trustees  were,  after  the 
death  of  the  husband,  in  case  of  his  surviving  his  wife, 
to  stand  possessed  of  the  residue  (above  referred  to  as 
the  second  portion  of  the  property)  in  trust  for  all 
and  every  or  such  one  or  more  of  the  wife's  relations 
in  blood,  at  the  time  of  her  decease,  within  the  eighth 
degree  of  consanguinity  to  her,  in  such  shares  and 
proportions,  and  with  such  future  or  executory  or 
other  trusts,  being  for  the  benefit  of  the  said  relations 
in  blood  of  the  wife  within  the  degree  aforesaid,  as 
the  wife  should  by  will  direct  or  appoint: — Held, 
that  the  power  to  be  exercised  as  to  the  future  or 
executory  trusts  for  the  said  relations  in  blood  within 
the  prescribed  degree,  applied  only  to  those  relations 
living  at  the  death  of  the  wife.     Ibid. 

Held,  also,  that  the  appointment  which  was  made 
by  the  wife  was  valid,  notwithstanding  that  the  persons 
who  were  to  take  as  appointees,  and  the  shares  and 
interests  which  they  were  to  take  under  the  appoint- 
ment, were  made  contingent  upon  a  future  event; 
and  that,  although  the  fund  was  appointed  not 
entirely  to  objects  of  the  power,  but  partly  to  objects 
of  the  power  and  partly  to  strangers,  the  appointment 
was  nevertheless  valid  pro  tanto,  that  is,  it  was  valid 


quoad  those  who  were  objects  of  the  power,  and  in- 
vahd  as  to  those  persons  who  were  not  properly 
objects  of  the  power.     Ibid. 

Under  a  general  power  in  a  settlement  for  the 
donee  having  a  life  interest  in  the  income,  to  appoint 
the  capital  by  will,  with  a  trust,  in  default  of  appoint- 
ment, for  the  donee's  executors  and  administrators, 
the  donee  takes  an  absolute  interest  in  the  capital. 
Page  v.  Soper,  22  Law  J.  Eep.  (n.s.)  Chanc.  1044. 

A,  by  his  will,  bequeathed  his  residuary  personal 
estate  to  trustees,  upon  trust  for  his  wife  for  life,  and 
after  her  death  the  principal  to  be  divided  among  all 
his  children,  including  his  child  B,  if  then  alive,  in 
such  manner  and  proportions  as  his  wife  should 
appoint,  provided  that  the  share  assigned  to  B  should 
not  be  smaller  than  the  share  assigned  to  any  one  of 
his  other  children ;  and  in  default  of  appointment,  to 
be  divided  equally  among  all  the  children  living  at 
his  wife's  death,  including  B,  if  then  alive;  moreover, 
if  any  child  should  die  before  his  wife,  but  leaving  a 
child  or  children,  such  child  or  children  should  have 
the  part  or  share  of  their  late  parent;  and  if  all  the 
children  should  die  under  age  or  without  leaving 
children,  then  for  the  wife.  The  wife,  by  will,  ap- 
pointed the  fund  among  such  of  the  children,  including 
B,  as  should  be  living  at  her  death.  B  died  in  the 
wife's  lifetime,  leaving  children: — Held,  that  the 
appointment  was  good;  but  that  only  the  surviving 
children  could  take,  and  that  B's  children  were  ex- 
cluded. NeaiJierway  v.  Fry,  23  Law  J.  Eep.  (n.s.) 
Chanc.  222;  Kay,  172. 

By  a  settlement,  a  sum  of  stock  was  settled  (after 
the  death  of  A)  upon  such  of  A's  children  as  he 
should  appoint,  and,  for  want  of  such  appointment, 
and  as  to  so  much  of  the  stock  whereof  there  should 
not  be  any  appointment,  upon  all  his  children  equally. 
There  was  no  hotchpot  clause.  A,  having  three 
children,  by  deed  appointed  one-third  of  the  stock 
for  S,  one  of  such  children.  In  the  operative  part  of 
the  deed,  A  declared  that,  in  case  of  no  complete 
appointment,  the  then  appointment  was  intended  to 
be  made  in  lieu  of  all  claims  of  S  for  any  original 
share  in  the  trust  premises.  A  died  without  making 
any  other  appointment: — Held,  that  S  was  not 
excluded  from,  but  was  entitled  to  share  with  the 
other  children  in,  the  stock  which  was  not  appointed. 
Foster  v.  Cautley,  24  Law  J.  Eep.  (n.s.)  Chanc. 
2S2;  3Sm.  &  G.  96. 

A  testator  gave  a  life  interest  in  his  residuary  real 
and  personal  estate  to  his  wife,  and  after  her  decease 
he  directed  the  fund  to  be  distributed  to  his  relations 

in  such  shares  as  his  wife  should  appoint: Held, 

that  the  next-of-kin  of  the  testator  living  at  the  death 
of  the  wife  were  the  parties  entitled,  and  that  a  dis- 
tribution among  them  by  the  wife  in  unequal  shares 
was  a  valid  execution  of  the  power.  Finch  v. 
Hollingsviort'k,  25  Law  J.  Eep.  (n.s.)  Chanc.  55 ;  21 
Beav.  112. 

A  gift  of  all  the  residue,  real  and  personal,  to  A, 
upon  trust  to  divide  it  into  two  moieties,  the  income 
of  one  moiety  to  go  to  A  for  life;  and  the  testator 
empowered  his  trustees  to  set  apart  out  of  this  moiety 
5,000^.,  and  to  advance  by  way  of  loan  or  absolute  gift 
the  whole  or  any  part  of  such  sum  to  B,  or  all  or  any 
of  his  children,  in  such  manner  as  to  A  or  other  the 
testator's  trustees  should  seem  meet;  and  when  B 
and  his  children  were  all  dead,  then  the  said  sum  to 
be  subject  to  the  trusts  of  the  other  moiety  of  the 
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residue;  and  he  appointed  A  sole  executor,  and  in- 
serted in  his  will  a  power  of  appointing  new  trustees : 
— Held,  that  the  power  was  divisible,  and  was  to  be 
considered  as  two  powers,  one  to  be  exercised  by  A, 
and  the  other  by  the  succeeding  trustees,  in  default  of 
A's  exercising  his  power;  and  that  the  former  power 
was  valid,  whatever  might  be  said  of  the  latter. 
Attenborough  v.  Atlenlorough,  1  Kay  &  J.  296. 

Held,  also,  that  such  power  was  not  bad  because  it 
contemplated  an  appointment  to  objects  some  of 
whom  were  too  remote;  but  that  a  valid  appointment 
thereunder  might  be  made  to  such  of  its  objects  as 
were  within  the  proper  limits.     Ibid. 

(B)  ExECnnoN  of,  generallt. 

{a)  Form  of  Execution  and  Attestation. 

By  a  settlement  certain  real  estate  was  conveyed 
to  trustees  upon  trust  for  such  persons  as  A  should 
by  deed,  or  by  will,  to  be  signed  and  published  in 
the  presence  of  and  attested  by  two  witnesses,  appoint. 
A  made  her  will.  The  attestation  clause  was  "  Signed 
and  sealed  in  the  presence  of"  (witnesses'  names): 
— Held,  that  A's  will  was  a  due  execution  of  the 
power.  Vincent  v.  the  JBishxyp  of  Sodor  and  Man, 
20  Law  J.  Rep.  (n.s.)  Chanc.  433;  4  De  Gex  &  S. 
294. 

Where  a  party  was  authorized  by  a  power  created 
since  1838,  to  appoint  by  deed  or  deeds,  writing  or 
writings,  under  hand  and  seal  attested  by  two  wit- 
nesses, and  made  a  will  devising  and  bequeathing  the 
property,  the  subject-matter  of  the  power,  by  a  will 
dated  subsequently  to  the  statute  7  Will.  4.  &  1  Vict. 
c.  26,  and  executed  conformably  with  that  act,  a 
purchase  depending  for  its  title  upon  the  question 
whether  it  was  valid,  was  held  not  to  be  so  free  from 
doubt  as  that  a  purchaser  was  bound  to  take,  and 
would  be  compelled,  in  a  suit  for  specific  perform- 
ance, to   accept  it The  reasoning  in  J3uckeU  v. 

Bletikhoi-n  (.5  Hare,  131)  dissented  from.  Collard 
y.  Sampson,  22  Law  J.  Rep.  (k.S.)  Chanc.  729;  4 
De  Gex,  M.  &  G.  224;  16  Beav.  S43. 

A  power  of  appointment  by  deed  or  writing  under 
the  hand  and  seal  of  the  donee  is  not  well  executed 
by  a  will  without  a  seal,  although  such  will  be  exe- 
cuted and  attested  in  accordance  with  the  requisitions 
of  the  1  Vict.  u.  26. — Buclcellv.  Blenhhorn  (S  Hare, 
131)  not  followed.  West  v.  Ray,  23  Law  J.  Rep. 
(n.s.)  Chanc.  447;  Kay,  385. 

(J)  Aider  of  informal  Execution. 

If  the  intention  to  exercise  a  power  be  clearly 
shewn,  a  Court  of  equity  will,  in  favour  of  a  charity, 
give  effect  to  an  informal  or  defective  execution  of 
the  power.  Therefore  where  a  power  to  dispose  of 
personalty  was  directed  to  be  exercised,  amongst 
other  modes,  by  the  last  will  and  testament,  &c.  of 
the  donee,  signed,  sealed,  published,  and  declared  in 
the  presence  of  two  or  more  witnesses,  and  the 
donee,  in  exercise  of  the  power,  bequeathed  part  of 
the  personalty  to  certain  charities  by  an  unattested 
will  (executed  before  the  passing  of  the  Wills  Act), 
signed  and  sealed  by  the  donee,  but  not  in  the  pre- 
sence of  witnesses,  and  not  published  or  declared,  it 
was  held  (atBrming  the  decree  of  the  Court  below) 
to  be  a  valid  execution.  Imies  v.  Sayer,  21  Law  J. 
Rep.  (n.s.)  Chanc.  190;  3  Mac.  &  G.  606  :  affirming 
18  Law  J.  Rep.  (n.s.)  Chanc.  274;  7  Hare,  377. 

Held,  also,  that  as  the  gifts  were  specific,  the  state 


of  the  testatrix's  property  at  the  time  of  her  will 
and  the  time  of  her  death  might  be  looked  at. 
Ibid. 

By  deed  of  settlement,  estates  were  conveyed  to 
trustees  and  their  heirs,  to  such  uses  as  A  and  the 
plaintiff  (his  son)  should  jointly  appoint;  and  in  de- 
fault, to  A  for  life,  remainder  to  plaintiff  for  life,  re- 
mainders over  in  strict  settlement.  TheS.  W.  Rail- 
way Company,  under  the  powers  of  their  act,  required 
parts  of  the  settled  estates,  which  it  was  intended  by 
the  parties  should  be  conveyed  to  the  company, 
under  the  joint  power  of  appointment.  The  price 
being  in  dispute,  it  was  agreed  between  A,  the  plain- 
tiff, and  the  company,  that  the  company,  on  depo- 
siting a  sum  of  money,  should  take  possession,  and 
"  should  proceed  without  delay  to  get  the  amount  of 
compensation  settled,  either  by  arbitration  or  a  jury, 
as  A  should  choose."  This  sum  was  deposited,  and 
the  company  took  possession.  The  company  after- 
wards paid  out  a  portion  of  the  compensation  to  A, 
upon  the  joint  receipt  of  A  and  the  plaintiff,  which 
sum  was  therein  stated  as  "  upon  account  of  the 
compensation  money  to  be  ultimately  fixed,  and  to 
be  paid  by  the  company  in  respect  of  lands  part  of 
our  estates."  A  died  before  the  compensation  was 
fixed  or  the  lands  conveyed : — Held,  on  appeal, 
affirming  the  decision  below,  that  there  was  no  bind- 
ing contract  in  the  joint  lives  of  A  and  the  plaintiff, 
which  the  Court  could  aid  as  a  defective  execution 
of  the  power.  Morgan  v.  Milman,  22  Law  J.  Rep. 
(n.s.)  Chanc.  897;  3  De  Gex,  M.  &  G.  24;  10 
Hare,  279. 

Whether  the  principle  of  aiding  the  defective 
execution  of  a  power  in  favour  of  a  purchaser  for 
value,  is  applicable  to  a  case  where  the  purchaser  is 
entitled  to  a  conveyance  at  all  events,  and  the  power 
is  sought  to  be  aided,  not  in  favour  of  the  purchaser, 
but  in  favour  of  the  tenant  for  life,  as  against  those 
in  remainder — gucere. 

Whether  a  parol  contract,  part  performed,  which 
would  be  binding  as  against  a  vendor  seised  in  fee,  is 
such  a  contract  as  the  Court  would  aid  as  a  defective 
execution  of  a  power — qucere.    Ibid. 

By  a  marriage  settlement  monies  in  the  funds, 
monies  lent  on  mortgage,  and  other  property,  were 
assigned  to  trustees,  upon  trust  to  pay  and  transfer 
the  same  unto  such  person,  for  such  estates  or 
interests,  either  absolutely  or  conditionally,  and  in 
such  parts,  shares  and  proportions,  manner  and  form, 
and  under  and  subject  to  such  powers,  provisoes,  &c. 
either  for  the  benefit  of  the  issue  of  the  intended 
marriage,  or  of  any  other  persons  whomsoever  as  the 
wife,  notwithstanding  her  coverture,  at  any  time  or 
times,  and  from  time  to  time,  during  the  joint  lives 
of  herself  and  her  husband,  should,  by  and  with  the 
consent  and  approbation  of  her  husband,  testified  in 
writing  under  his  hand  and  seal,  or  as  the  wife  alone, 
after  the  decease  of  the  husband,  in  case  she  should 
survive  him,  should,  by  any  deed  or  writing  to  be 
sealed  and  delivered  by  her  in  the  presence  of 
and  attested  by  two  or  more  witnesses,  direct  or 
appoint;  and  in  default  of  such  direction  or  appoint- 
ment, and  in  the  mean  time  and  until  such  direction 
or  appointment  should  be  made  and  executed,  and 
subject  thereto,  and  as  to  so  much  of  the  said  trust 
monies,  &e.  whereof  no  such  direction  or  appoint- 
ment should  be  made,  upon  trust  to  receive  the 
annual  proceeds   due  and  to   grow  due  for  or  in 
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respect  of  the  same,  and  pay  the  same  to  such  persons 
as  the  wife  daring  her  life,  notwithstanding  her  cover- 
ture, and  whether  sole  or  covert,  should  from  time  to 
time,  by  any  writing  or  writings  under  her  hand, 
direct  or  appoint  to  receive  the  same,  and  in  default 
of  such  direction  or  appointment,  into  the  proper 
hands  of  the  wife  for  her  separate  use.  The  monies 
in  the  funds  were  transferred  to  the  husband  by 
virtue  of  powers  of  attorney  under  the  hand  and 
seal  of  the  wife,  with  the  consent  of  the  husband 
under  his  hand  and  seal,  and  attested  by  two  wit- 
nesses; and  the  mortgage  money  was  received  and  a 
receipt  given  by  the  husband  and  wife,  and  the 
premises  reconveyed  and  the  receipt  and  reconvey- 
ance also  so  attested : — Held,  that  the  powers  of 
attorney  were  not  directions,  but  were  merely  autho- 
rities to  the  bankers  by  the  wife  to  assign  the  stock 
to  her  husband,  and  only  enabled  the  bankers  to  do 
for  her  what  she  might  have  done  for  herself  with- 
out their  intervention.  That,  as  the  directions  must 
follow  on  the  authorities  before  the  authorities  could 
be  acted  on,  it  still  remained  to  make  the  appoint- 
ment after  the  execution  of  the  powers  of  attorney, 
and  that  the  transfers  made  subsequently  to  such 
execution  being  unaccompanied  by  any  of  the 
formalities  required  by  the  settlement,  could  not 
have  the  effect  of  converting  instruments  of  substi- 
tution into  instruments  of  alienation,  and  could  not 
operate  as  executions  of  the  power  of  appointment. 
Hughes  v.  Wells,  9  Hare,  749. 

That  the  wife  had  no  power  to  dispose  of  the  trust 
funds  otherwise  than  by  a  perfect  appointment.  Ibid. 

That  in  order  to  constitute  a  purchaser  in  whose 
favour  a  defective  execution  of  a  power  will  be  aided 
in  equity,  there  must  be  a  consideration  and  an  in- 
tention to  purchase,  either  proved  or  to  be  pre- 
sumed; and  the  maintenance  of  his  household  and 
establishment  by  the  husband  does  not  furnish  such 
consideration  to  the  wife.     Ibid. 

That  if  the  transfer  of  a  wife's  legacy  to  herself 
by  the  husband  be  a  consideration,  it  does  not  shew 
any  intention  to  purchase.     Ibid. 

That  if  a  wife  thinks  proper  to  keep  up  an  esta- 
blishment against  the  wishes  of  the  husband,  what  is 
supplied  for  the  establishment  will  be  a  consideration 
for  payments  out  of  her  estate  on  that  account. 
Ibid. 

That  the  proceeds  of  the  settled  funds  having 
been  placed  to  the  wife's  account  at  her  bankers, 
and  applied  principally  to  the  current  expenses  of 
the  establishment  of  her  husband  and  herself,  by  the 
order  and  direction  of  the  wife,  the  husband  being 
the  agent  in  their  application — as  to  monies  so 
applied  there  was  a  defective  appointment,  which 
ought  to  be  aided  by  the  Court.     Ibid. 

If  the  husband  have  not  in  any  degree  influenced 
the  acts  or  conduct  of  the  wife,  there  is  no  reason 
why  (the  wife  having  been  constituted  a  feme  sole  by 
the  settlement)  her  assets,  .including  the  trust  funds, 
which  have  become  her  assets  by  the  exercise  of  her 
power,  should  not  be  bound  to  the  same  extent  as 
the  assets  of  any  other  person,  not  under  the  dis- 
ability of  coverture,  would  be  bound  in  the  same 
circumstances.     Ibid. 

(C)  Power  of  Appointment. 
(a)  Construction  of. 
M  B,  being  seised  in  fee  of  certain  premises  and 
Digest,  1850—1855. 


also  possessed  of  certain  stock,  by  settlement  prior 
to  her  marriage  with  J  C,  assigned  the  said  stock  in 
trust  after  marriage  for  her  separate  use  or  for  such 
person  or  persons  as  she  should  by  deed  appoint,  and 
conveyed  her  said  real  property  in  trust  for  herself 
until  her  marriage  with  J  C,  and  then  to  her  sepa- 
rate use  during  their  joint  lives,  and  after  her  decease 
to  the  use  of  her  husband  J  C  for  life,  and  after  his 
death  "  to  the  use  of  the  child  and  children  of  the 
said  M  B  by  the  said  J  C,  or  other  person  or  per- 
sons, and  for  such  -estate  and  subject  to  such  powers 
and  provisoes  as  the  said  M  B  should,  notwith- 
standing her  said  intended  coverture,  by  deed  ap- 
point : — Held,  that  the  power  of  appointment  could 
only  be  exercised  in  favour  of  the  child  or  children 
of  M  B  by  J  C,  or  other  after-taken  husband.  Doe 
d.  Beech  v.  Nail,  20  Law  J.  Kep.  (n.s.)  Exoh.  161; 
6  Exch.  Rep.  102. 

(5)  Execution  of. 

M  P,  by  her  will,  devised  her  manor  of  E  to  B  C 
for  life,  with  remainder  to  F  C  (his  wife)  for  life, 
and  from  and  after  the  decease  of  the  survivor  to  all 
and  every  the  children  of  the  said  B  C  and  F  C  for 
such  estates  and  interests,  and  in  such  parts,  shares 
and  proportions,  &c.  as  B  C  and  F  C  should  jointly 
appoint,  or  as  the  survivor  of  them  should  in  default 
of  any  such  joint  appointment,  by  deed  or  will 
appoint,  and  in  default  of  any  such  appointment  to 
the  use  of  trustees  for  a  term  of  600  years,  to  com- 
mence from  the  decease  of  the  survivor  of  B  C  and 
F  C,  and  after  the  determination  of  the  said  term  of 
500  years  to  the  plaintiff  (the  eldest  son  of  B  C  and 
F  C)  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  The  trusts  of  the  term  of  500 
years  were  declared  to  be  for  raising,  if  required,  by 
B  C  and  F  C  10,000i.  for  their  use,  and  further  for 
raising  portions  of  1,000Z.  a  piece  for  the  younger 
children  of  B  C  and  F  C,  to  be  paid  at  such  times 
and  in  such  proportions,  &c.  as  the  said  B  C  and 
F  C  should  jointly  appoint,  and  in  default  of  such 
joint  appointment  as  the  survivor  of  them  should, 
by  deed  or  will  executed  in  the  presence  of  and 
attested  by  three  witnesses,  appoint;  and  in  default 
of  any  such  appointment  the  said  portion  of  1,000Z. 
to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at 
twenty-one  or  marriage,  if  such  times  of  payment 
should  respectively  happen  after  the  death  of  B  C 
and  F  C;  but  if  in,  the  lifetime  of  either  of  them 
then  payment  to  be  made  within  six  months  next 
after  the  decease  of  the  survivor,  unless  the  said  B  C 
and  F  C,  or  the  survivor,  should  direct  the  same  to 
be  raised  in  his  or  her  lifetime,  in  which  case  the 
term  of  500  years  was  to  commence  from  the  time 
of  such  direction.  F  C  died,  leaving  B  C  surviving, 
and  without  having  joined  with  B  C  in  requiring  the 
trustees  of  the  term  of  500  years  to  raise  the  said 
sum  of  lOjOOOZ.,  or  in  exercising  any  power  given  to 
them  jointly  by  the  said  will  of  M  P.  There  was 
issue  of  B  C  and  F  C,  besides  the  eldest  son  (the 
plaintiff),  four  children,  all  of  whom  attained  twent)- 
one.  After  the  death  of  F  C,  one  of  the  daughters 
married,  and  B  C,  by  a  deed  duly  executed,  exer- 
cised the  power  under  the  will  of  M  P  by  appointing 
that  her  portion  of  1,000^.  should  at  his  decease  be 
raised  out  of  the  estates  thereby  devised,  and  should 
become  a  vested  interest  in  her  from  the  execution 
of  the  said  deed.  B  C  died  in  1821,  and  by  his 
4  B 
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will,  attested  by  three  witnesses,  but  which  contained 
no  express  reference  to  the  power  in  the  will  of 
M  P,  de^ed  as  follows : — "  I  give  to  each  of  my 
younger  sons  such  a  sum  of  money  as  with  the 
fortunes  which  they  are  entitled  to  under  the  settle- 
ment made  on  my  marriage  with  their  mother,  and 
under  the  will  of  their  late  grandmother  M  P,  will 
make  up  8,0001.,"  and  (after  giving  legacies)  "  all 
my  real  estate  over  which  I  have  any  disposing 
power,  I  give,  devise  and  bequeath  to  my  eldest  son 
(the  plaintiff),  his  heirs  and  assigns."  At  the  date  of 
his  said  will  B  C  was  tenant  for  life  of  certain  pro- 
perty (other  than  the  manor  of  E)  under  settlements 
executed  on  his  marriage,  and  was  also  seised  in  fee 
simple  of  other  estates  adjoining  thereto : — Held, 
that  the  will  of  B  C  was  not  an  execution  of  the 
power  of  appointment  given  by  the  will  of  M  P  as 
to  the  portions  of  1,000^.,  and  that  consequently  the 
term  of  SOO  years  still  subsisted,  and  that  the  plain- 
tiff was  tenant  for  life  of  the  manor  of  E,  subject 
to  that  term.  Cooke  v.  Cunlijfe,  21  Law  J.  Rep. 
(n.s.)  Q.B.  30;  17  Q.B.  Rep.  245. 

F  H  had  a  power  to  appoint  a  sum  of  21,792?. 
consols,  to  her  daughters  after  the  decease  of  herself 
and  her  husband.  Upon  the  marriage  of  G,  one  of 
her  daughters,  who  was  a  minor,  F  H  appointed  a 
moiety  of  the  fund  to  become  the  part  of  her 
daughter  G,  to  be  vested  in  her,  or  her  husband  in 
her  right,  to  the  end  that  on  the  decease  of  the 
tenants  for  life,  it  might  be  paid  to  her  husband,  his 
executors,  administrators  or  assigns,  to  and  for  his 
and  their  own  use  and  benefit.  No  appointment 
was  made  of  the  other  moiety  of  the  fund;  and 
upon  a  bill  filed  by  G  and  her  husband  claiming  a 
moiety  of  the  unappointed  fund, — Held,  that  there 
was  a  valid  appointment  of  one  moiety  of  the  fund; 
that  the  remaining  moiety  was  unappointed,  and  was 
divisible  between  G  and  her  sister.  Womiwell  v. 
Eanrott,  20  Law  J.  Rep.  (n.s.)  Chanc.  581 ;  14 
Beav.  143. 

A  testatrix,  having  a  general  power  of  appoint- 
ment, upon  her  death,  over  a  sum  of  2,000i,  after 
referring  to  the  power,  directed  and  appointed  that 
the  said  sum  should,  after  her  death,  be  paid  to  her 
four  daughters  and  her  two  sons,  John  and  Joseph; 
and  the  testatrix  appointed  her  son  Joseph  her  exe- 
cutor, and  constituted  him  her  residuary  legatee. 
Before  the  death  of  the  testatrix,  her  son  John 
died,  whereby  his  sixth  share  lapsed  : — Held,  that 
such  sixth  share  passed  by  the  residuary  clause  in 
the  will  to  Joseph,  under  the  provisions  of  the 
Wills  Act.  In  re  Spooner's  Trust,  21  Law  J.  Rep. 
(h.S.)  Chanc.  151;  2  Sim.  N.S.  129. 

G  P,  a  tenant  for  life  of  real  estate,  with  remainder 
for  all  and  every,  or  any  one  or  more,  to  the  exclu- 
sion of  the  oiher  or  others  of  his  children  as  he 
should  by  deed  or  will  appoint,  made  an  appoint- 
ment to  trustees  upon  trust  for  his  son  G  S  P,  his 
heirs,  executors,  administrators  and  assigns,  and  to 
be  conveyed  to  him  when  and  as  he  should  attain 
the  age  of  twenty-three  years;  and  in  case  his  son 
G  S  P  should  die  before  he  should  have  attained  the 
age  of  twenty-one  years,  to  the  use  of  the  second, 
third,  and  fourth,  and  every  other  son  of  the  testator 
successively  in  tail,  with  remainder  to  his  daughters 
in  tail,  with  remainder  to  his  brother  in  fee.  And 
after  directing  the  payment  of  two  annual  sums  of 
money  during  the  minority  of  his  son,  he  directed 


his  trustees  to  invest  the  clear  residue  of  the  rents 
and  profits  to  accumulate  until  G  S  P,  or  such  other 
sons  as  aforesaid,  should  attain  the  age  of  twenty- 
three,  and  on  his  or  their  first  attaining  that  age, 
then  upon  trust  to  pay  over  all  such  securities  and 
accumulations  unto  G  S  P,  or  to  such  other  sons, 
his  executors,  administrators  and  assigns,  for  his  and 
their  absolute  use  and  benefit : — Held,  that  the 
power  of  appointment  was  duly  exercised;  that 
G  S  P  took  an  estate  in  fee  upon  the  death  of  the 
testator  liable  to  be  divested  in  case  of  his  death 
under  twenty-one,  and  that  the  trust  for  accumula- 
tion was  valid  until  G  S  P  attained  the  age  of 
twenty-three.  Peard  v.  Kekewich,  21  Law  J.  Rep. 
(n.s.)  Chanc.  456;  15  Beav.  166. 

A  lady  upon  the  marriage  of  her  son,  H  S  B, 
settled  several  sums  of  stock  for  the  benefit  of  him 
and  his  wife,  and  the  issue  of  the  marriage,  and  in 
case  there  should  be  one  or  more  child  or  children, 
not  being  an  only  daughter,  then  the  stocks  were  to 
become  vested  in  such  child  or  children  respectively, 
or  any  one  or  more  exclusively,  to  he  transferred  and 
assigned  to  him  or  them  respectively,  at  such  age  or 
ages,  and  in  such  proportions  as  H  S  B  should  ap- 
point by  deed  or  will,  with  remainder  in  default  of 
appointment  for  the  benefit  of  the  children  of  the 
marriage.  H  S  B,  upon  the  birth  of  a  son,  ap- 
pointed the  stocks  unto  his  eon  C  S  B  absolutely, 
and  declared  that  the  same  should  be  a  vested  in- 
terest in  him  immediately  after  the  execution  of  the 
deed,  but  he  reserved  to  himself  a  power  of  revoca- 
tion. His  wife  being  again  enceinte,  H  S  B  executed 
another  deed,  revoking  the  former  deed,  and  ap- 
pointing the  whole  of  the  stocks  to  his  son  C  S  B, 
and  all  and  every  other  child  or  children  of  the 
marriage  who  should  be  living  at  his  death  or  born 
afterwards,  equally  to  be  divided.  H  S  B  was  at 
that  time  in  very  ill  health,  and  he  died  shortly  after, 
and  after  his  death  a  daughter  was  bom.  C  S  B 
survived  his  father  about  five  years,  and  upon  his 
death  letters  of  administration  were  taken  out  by  his 
mother,  who  had  married  again;  and  upon  a  bill  filed 
by  her  and  her  husband  to  have  the  trusts  of  the 
settlement  and  the  deed  of  appointment  carried  into 
execution, — Held,  that  the  power  in  the  settlement 
was  duly  executed,  and  that  the  children  alone  were 
the  objects  of  the  appointment  for  whom  benefits 
were  provided.  Fearon  v.  Desirisay,  21  Law  J. 
Rep.  (n.s.)  Chanc.  505;  14  Beav.  635. 

A  testator  bequeathed  certain  property  to  A  for 
life,  with  remainder  to  such  persons  as  A  should  by 
any  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  by  her  signed,  sealed  and  delivered  in 
the  presence  of,  and  attested  by  two  or  more  witnesses, 
appoint.  A  made  a  will,  dated  after  the  operntion 
of  the  Wills  Act : — Held,  that  the  will  was  an  exe- 
cution of  the  power.  Ticmer  v.  Turner,  21  Law  J. 
Rep.  (n.s.)  Chanc.  843. 

A,  having  a  power  of  appointment  over  a  sum  of 
consols,  some  leasehold  ground-rents,  and  some 
shares  in  an  insurance  company,  made  a  will,  by 
which  she  bequeathed  all  her  real  estate,  money  and 
securities  for  money  to  B,  and  all  the  rest,  residue 
and  remainder  of  her  personal  estate  to  C : — Held, 
that  all  the  property  subject  to  the  power  passed  by 
the  will,  and  that  B  was  entitled  to  the  consols,  and 
C  to  the  shares  and  ground-rents.     Ibid. 

A  testatrix  having  an  absolute  power  of  appointing 


POWER;  (C)  Power  of  Appointment. 


555 


a  fund,  appointed  to  her  three  children  or  their  re- 
spective executors  and  administrators,  in  such  manner 
as  her  husband  sliould  by  his  will  direct  and  appoint. 
The  husband  by  his  will  appointed  shares  to  two  of 
the  children,  to  the  exclusion  of  the  third  : — Held, 
that  this  was  an  invalid  execution  of  the  power,  and 
the  three  children  took  the  fund  in  equal  shares, 
under  the  will  of  the  original  testatrix.  White  v. 
Wilson,  22  Law  J.  Rep.  (n.s.)  Chanc.  62;  1  Drew. 
298. 

Under  a  marriage  settlement  power  was  given  to 
a  father  to  appoint  the  trust  estates  among  all  or 
any  of  his  children.  The  estates  were  converted 
into  money,  and  the  father  obtained  a  large  portion 
of  the  trust  funds  without  giving  any  security  for 
their  repayment  to  the  trustees.  The  father  having 
one  son  and  four  daughters,  executed  the  power  in 
favour  of  the  daughters  to  the  exclusion  of  the  son, 
and  a  few  days  afterwards  the  daughters  transferred 
their  appointed  shares  in  the  trust  property  to  their 
father,  who  conveyed  some  real  estates,  of  which  he 
was  seised,  to  them  in  exchange.  The  son,  after  the 
death  of  his  father,  filed  a  bill  to  set  aside  the 
appointment,  and  also  the  deeds  effecting  the  ex- 
change, on  the  ground  of  fraud,  based  upon  a  collu- 
sive agreement  between  the  father  and  his  daughters, 
by  which  the  father,  who  was  not  able  to  replace  the 
trust  monies,  obtained  a  discharge  from  the  claims  of 
the  trustees : — Held,  that  no  benefit  had  accrued  to 
the  father,  and  that  the  appointment  was  good. 
AsJcham  v.  Bairher,  22  Law  J.  Eep.  (n.s.)  Chanc. 
76.9;  17  Beav.  37. 

A  power  enabling  a  married  woman  to  dispose  of 
settled  property  in  the  event  of  her  dying  in  the  life- 
time of  her  husband,  is  satisfied  by  her  surviving 
him,  and  becoming  absolutely  entitled  to  the  pro- 
perty ;  and  a  will  executed  by  her  during  their  joint 
lives  was  held  to  be  inoperative  as  an  appointment. 
Trimmel  v.  Fell,  22  Law  J.  Rep.  (n.s.)  Chanc.  954; 
16  Beav.  537. 

A  married  woman  executed  a  power  of  appoint- 
ment in  favour  of  the  children  of  her  husband  by  his 
first  wife.  After  his  death,  in  contemplation  of  a 
second  marriage,  she  destroyed  the  deed  and  re- 
settled the  property,  but  subsequently  a  deed  of 
arrangement  was  executed  by  her  and  her  husband 
with  the  children  of  the  first  husband.  The  deed 
recited  the  preparation,  execution  and  destruction  of 
the  first  appointment.  This  was  supported  by  a 
production  of  the  draft,  and  the  solicitor's  bill  for 
preparing  the  same: — Held,  that  these  facts  were 
sufficient  evidence  of  such  a  deed  having  existed, 
and  that  the  persons  claiming  •  under  the  deed  of 
arrangement  were  entitled  in  preference  to  those 
in  whose  favour  she  had  executed  the  power  by  her 
will.  DyTie  v.  Costohadie,  23  Law  J.  Rep.  (N.s.) 
Chanc.  66;  17  Beav.  140. 

A  husband,  having  a  power  of  appointing  30,000^. 
among  younger  children,  was  living  apart  from  his 
wife,  who  had  the  care  and  custody  of  the  youngest 
of  their  three  children.  The  husband  being  desirous 
of  raising  money  by  mortgage  of  the  family  estates, 
applied  to  the  wife  to  postpone  her  pin-money  and 
jointure  to  the  proposed  mortgage.  The  wife  assented 
to  this  upon  condition  that  the  husband  should  ap- 
point 5,000/.  to  the  youngest  child.  This  appoint- 
ment of  5,000/.  was  made,  and  at  the  same  time  by 
deed,    dated  on   the  following  day,   the   husband, 


unknown  to  the  wife,  appointed  the  remainder 
(25,000;.)  to  the  other  of  the  younger  children.  A 
portion  only  of  the  money  proposed  to  he  raised  was 
advanced,  and  this  was  partially  applied  in  payment 
of  the  arrears  of  the  wife's  pin-money.  Before  the 
remainder  of  the  money  was  raised  the  husband 

died  : Held,  that  the  corrupt  motive  which  might 

attach  to  the  appointment  of  the  5,000/.  did  not 
affect  the  appointment  of  the  25,000/.  Rowley  v. 
Rowley,  23  Law  J.  Rep.  (n.s.)  Chanc.  275 ;  Kay,  242. 

By  a  marriage  settlement  certain  funds  were  to  be 
held  uprn  trust  after  the  wife's  death  for  all  or  any, 
to  the  exclusion  of  the  others,  of  the  children  of  the 
marriage  in  such  shares  and  proportions,  manner 
and  form,  as  the  wife  should  by  deed  or  will  appoint. 
There  were  nine  children  of  the  marriage — five  sons 
and  four  daughters.  The  husband  died,  having  by 
his  will  given  all  his  property  to  his  wife  for  life, 
and  after  her  decease  to  his  children  equally.  The 
wife,  in  exercise  of  her  power  of  appointment,  ap- 
pointed by  deed  the  settlement  funds  among  her 
four  daughters  upon  condition  that  they  should,  on 
request  in  writing  by  her,  her  executors  or  adminis- 
trators, release  to  their  brothers  the  shares  taken  by 
them  (the  daughters)  under  the  father's  will,  and  in 
default  she  appointed  the  funds  to  her  sons.  After 
the  mother's  death  her  executors  requested  the 
daughters  to  make  this  release :  three  of  them  did 
so;  the  fourth,  whose  interest  under  the  will  and 
settlement  had  been  settled  on  her  marriage,  did  not 
do  so,  but  upon  the  trustees  of  the  settlement  having 
paid  the  money  into  court,  she  and  her  trustees 
instituted  a  suit  to  have  the  condition  in  the  appoint- 
ment declared  void  ; — Held,  that  the  condition  was 
valid,  the  limitation  over  being  in  favour  of  objects 
of  the  power;  and  that  the  institution  of  this  suit  was 
not  a  refusal  to  release,  but  that  the  Court  would 
now  on  inquiry  elect  for  the  married  daughter  and 
the  persons  interested  under  her  settlement  which 
would  be  most  advantageous  for  them  to  take. 
Stroud  v.  Normcm,  23  Law  J.  Rep.  (h.s.)  Chanc. 
443;  Kay,  313. 

Under  a  marriage  settlement,  property  was  to  be 
held  by  the  trustees,  after  the  death  of  the  wife,  for 
all  and  every  or  such  one  or  more  of  the  children  of 
the  marriage,  &c.  as  the  wife  should  appoint,  and  in 
default  of  appointment,  for  the  children  equally; 
and  the  trustees  were  empowered  during  the  minori- 
ties of  the  children  to  apply  the  income  of  their 
presumptive  shares  for  their  maintenance  and  edu- 
cation, although  the  father  might  be  of  ability  to 
maintain  them.  In  exercise  of  the  power,  the  wife 
appointed  the  property  among  the  children  equally, 
and  directed  that  during  their  minorities  the  income 
of  their  respective  shares  should  be  paid  to  the  hus- 
band, to  be  applied  by  him  for  their  maintenance : 
— Held,  that  the  discretion  of  the  trustees  as  to  the 
application  of  the  income  during  the  minorities  was 
not  thereby  taken  away.  White  v.  Grcme,  23  Law 
J.  Rep.  (n.s.)  Chanc.  863;  18  Beav.  671. 

Deeds  executed  by  the  donee  of  a  power  for  the 
purpose  of  indirectly  giving  a  benefit  to  a  party  not 
an  object  of  the  power  will  be  set  aside,  notwithstand- 
ing the  transactions  are  "so  complicated  and  inter- 
mixed that  the  setting  them  aside  affects  the  interests 
of  parties  who  are  objects  of  the  power.  Agasaiz  v. 
Squire,  23  Law  J.  Rep.  (s.a.)  Chanc.  985;  1 8  Beav. 
431. 
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Personal  estate  (a  first  fund)  was  settled  upon 
tru'.t  for  such  children  and  in  such  shares  as  A  B 
should  appoint  by  deed  or  will.  Personal  estate 
(a  second  fund)  was  bequeathed  upon  trust  for  such 
children  and  issue  of  children,  and  in  such  shares  as 
A  B  should  appoint  by  deed  or  will.  By  a  deed- 
poll,  executed  with  the  formalities  required  by  the 
will,  A  B  appointed  one-fifth  of  the  second  fund  to 
one  of  her  children,  and  declared  that,  in  case  she 
should  not  otherwise  direct,  the  remainder  of  that 
fund  should  belong  to  her  other  three  children  and 
the  children  of  a  deceased  child,  and  then  she  re- 
served to  herself  a  power  of  revocation  and  new 
appointment.  A  B  made  her  will,  by  which  she 
gave,  devised  and  bequeathed,  and  by  virtue  of  the 
power  given  by  the  settlement,  "  or  otherwise  how- 
soever enabling  her,"  appointed  all  the  first  fund  or 
funds  she  "otherwise  had  power  to  appoint, 'Mn  a 
particular  manner.  The  Master  of  the  Rolls  decided 
that  the  will  was  an  execution  of  the  power  con- 
tained in  the  settlement  and  of  the  power  contained 
in  the  will,  and  also  a  revocation  and  new  appoints 
nient  imder  the  power  contained  in  the  deed-poll; 
but,  upon  appeal, — Held,  that  the  will  did  not 
operate  as  such  revocation  and  new  appointment. 
Pomfret  v.  Perring,  24  Law  J.  Rep.  (n.s.)  Chanc. 
187;  5  De  Gex,  M.  &  G.  775;  18  Beav.  618. 

A  widow,  under  a  power  of  appointing  to  her 
daughters,  gave  real  and  personal  property  to  them 
equally  as  each  should  appoint,  and  in  default  to 
them  absolutely.  The  daughters,  though  the  will 
giving  to  the  widow  the  power  contained  a  direction 
that  the  fortune  of  each  daughter  should  go  to  her 
children  after  her  decease  in  such  proportions  as  she 
should  appoint,  and  in  default  among  the  children 
equally,  settled  their  respective  shares  upon  them- 
selves and  their  respective  husbands  for  life,  with 
remainder  to  their  children  as  they  should  appoint, 
and  in  defwult  equally  among  the  children,  with 
cross-remainders  between  the  daughters  in  the  event 
of  either  having  no  child  who  should  attain  a  vested 
interest : — Held,  that  the  appointment  made  by  the 
widow  was  void,  except  so  far  as  it  declared  what 
shares  the  daughters  were  to  take,  and  that  the 
settlement  executed  by  the  daughters  was  also  void. 
Jeib  V.  Tugwell,  2i  Law  .T.  Rep.  (n.s.)  Chanc.  433;  ■ 
20  Beav.  84:  but  see  25  Law  J.  Rep.  (n.s.)  Chanc. 
109. 

Held,  also,  upon  the  construction  of  the  will,  that 
the  widow  was  not  entitled  to  the  enjoyment  of  the 
personal  property  in  specie.     Ibid. 

A  father  having,  under  a  marriage  settlement,  a 
power  of  appointment  amongst  his  children  of  lands, 
which  in  default  of  appointment  were  settled  upon 
all  the  children  equally  in  tail,  advanced  to  a 
daughter  upon  her  marriage  a  sum  of  money  which 
he  declared  was  to  be  by  her  accepted  and  taken  in 
lieu,  bar  and  full  satisfaction  of  all  and  every  sum 
and  sums  of  money,  legal  and  beneficial  estates  and 
interests  whatsoever  to  which  she  was  then,  or  at 
any  time  thereafter  might  be  entitled  under  or  by 
virtue  of  the  settlement ; — Held,  that  this  was  not  a 
purchase  by  the  father  of  his  daughter's  share  for  his 
own  benefit,  but  amounted  merely  to  a  satisfaction 
of  the  daughter's  share,  which  thereupon  went  over 
to  the  other  objects  of  the  power  as  if  the  daughter 
had  never  been  in  existence.  Zee  v.  Head,  24  Law 
J.  Rep.  (n.s.)  Chanc.  569;  1  Kay  &  J.  620. 


i^'oZfesv.  TFcs^e™  (9  Ves.  456), observed  upon.  Ibid. 

A  lady,  tenant  for  life  under  a  settlement  dated  in 
17S4,  had  a  power  of  appointment  over  a  fee  by 
deed  or  will.  By  deed  dated  in  1830,  she  appointed 
the  fee  in  pursuance  of  the  power,  but  reserved  a 
power  of  revocation  and  new  appointment  by  deed. 
By  deed  dated  in  1833  she,  pursuant  to  the  power 
of  the  deed  of  1830,  revoked,  and  newly  appointed 
the  fee,  but  reserved  a  power  of  revocation  and 
new  appointment  by  deed.  By  deed  dated  in  183.5 
she,  pursuant  to  the  deed  of  1833,  revoked,  and 
newly  appointed  the  fee,  but  again  reserved  a  power 
of  revocation  and  new  appointment  by  deed.  By  a 
deed  dated  in  1836,  she  revoked  the  uses  declared 
by  the  deed  of  1 83.i,  but  made  no  new  appoint- 
ment; and  in  1848  she  made  her  will,  purporting  to 
be  made  in  execution  of  the  power  of  the  settlement 
of  1794,  and  thereby  she  devised  the  estates  upon 
trusts  for  sale  : — Held  (overruling  a  decision  of  one 
of  the  Vice  Chancellors),  that  the  original  power  of 
1794  was  not  exhausted  by  the  deeds  of  1830,  1833, 
1835,  and  1836,  but  was  duly  executed  by  the  will 
of  1848,  purporting  to  be  made  in  pursuance  of  the 
original  power.  Bvmis  v.  Sav/nders j  Fvam  v,  Evans, 
24  Law  J.  Rep.  (n.s.)  Chanc.  609  ;  22  Law  J.  Rep. 
(n.s.)  Chanc.  471,  1024;  1  Drew.  41 S,  645. 

Mrs.  C  had  a  power  to  appoint  three  sums  of 
10,000i.  each:  the  first,  under  her  father's  will, 
amongst  her  children ;  the  second,  under  her  mother's 
will,  to  any  person;  and  the  third,  also  under  her 
mother's  will,  amongst  her  children.  In  1836  the 
second  sum  was  appointed  to  her  husband,  and  paid 
to  him.  In  1838  the  legacy  duty  was  paid  on  the 
third  sum,  which  reduced  it  to  9,900i.  In  1842 
she  purported  to  appoint  the  two  sums  of  10,000/. 
under  her  mother's  will  to  her  two  daughters  equally, 
and  in  1843  she,  by  her  will,  appointed  9,900(. 
described  as  derived  from  her  father  to  her  daughter 
A  B,  and  10,000/.,  also  described  as  settled  by  her 
father  and  mother  to  the  other  daughter  C  D;  and 
she  confirmed  the  deeds  of  1842,  so  far  as  they  were 
valid  and  not  inconsistent  with  her  will,  and  declared 
that  if  she  had  exceeded  her  powers,  her  will  should 
have  effect  under  the  doctrine  of  election.  The 
Court  having  come  to  the  conclusion  that  Mrs.  C, 
when  she  made  her  will,  believed  she  had  the  power 
of  appointing  19,900/.,  and  appointed  9,900/.  to 
A  B  and  10,000/.  to  C  D,_Held,  that  the  doctrine 
of  Page  V.  Zeapmgwell  applied;  and  that  as  the 
testatrix  had  then  only  the  power  of  appointing  the 
first  sum  of  10,000/.,  it  must  be  divided  between  the 
two  legatees  in  the  proportion  of  99/.  to  100/.  Lawie 
v.  Chttton,  15  Beav.  65. 

In  ]  841  Lord  Lake  settled  a  real  estate  on  him- 
self for  life,  remainder  as  he  should  by  will  ap- 
point, and  in  default  on  the  plaintiffs.  By  his  will 
he  confirmed  this  deed  and  the  provisions  thereby 
made,  and  then  made  a  general  devise  of  all  his 
real  and  personal  estate  upon  trust  to  give  full  effect 
to  the  deed  of  1841,  and  subject  thereto  to  pay  his 
debts  and  legacies,  and  hold  the  residue  for  the 
plaintiffs.  He  had  no  other  real  estates  than  those 
in  the  deed  of  1841: — Held,  by  the  Master  of  the 
Rolls,  that  the  testator  having  by  his  will  confirmed 
the  deed,  could  not  be  deemed  to  have  thereby 
executed  the  power,  and  therefore  that  the  legacies 
were  not  charged  on  it,  but  the  decision  was  reversed. 
Lake  v.  Cu/rrie,  15  Beav.  472. 
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The  presumption  is  against  double  portions,  and 
the  burthen  of  proof  lies  on  those  who  contend  for 
two  portions  to  shew  that  this  presumption  is  re- 
butted.    Montague  v.  Montagite,  15  Beav.  565. 

In  1 842  a  parent  having  a  power  to  appoint  two 
separate  sums  of  5,000i  and  10,000/.  amongst  his 
children,  made  his  will,  by  which  he  appointed  the 
5,000i.  to  James,  and  the  10,000?.  between  Theo- 
dosiaSnd  Catherine.  In  1844  he  by  deed  appointed 
the  5,000?.,  which  he  ,had  before  appointed  by  will 
to  James,  to  Theodosia.  In  1846  he  by  codicil  con- 
firmed his  will,  and  he  died  in  1847.  Theodosia 
claimed  the  two  sums  of  S,000(.;  but  James  con- 
tended, first,  that  she  was  bound  by  election  to  give 
effect  to  the  bequest  of  5,000/.  to  him,  or  to  relin- 
quish the  5,000/.  given  to  her  by  the  will ;  and, 
secondly,  that  the  appointment  of  1844  was  a  satis- 
faction of  the  legacy  of  5,000/. : — Held,  that  no  case 
of  election  had  arisen,  but  that  the  legacy  to  Theo- 
dosia was  satisfied  and  the  amount  unappointed. 
Ibid. 

A  B  having  a  testamentary  power  over  real  estate 
in  favour  of  his  children,  devised  all  the  real  estates 
of  or  to  which  he  was  seised  or  entitled,  "  or  of  which 
he  had  power  to  dispose  or  to  appoint  by  that  his 
will,"  on  trusts  for  his  children,  and  for  other  uses 
exceeding  his  authority : — Held,  that  the  will  was  an 
execution  of  the  power.  Banks  v.  Bamks,  17  Beav. 
352. 

A  tenant  for  life  had  a  power  to  appoint  to  chil- 
dren. By  a  post-nuptial  settlement,  to  which  his 
married  daughter  and  her  husband  were  parties,  he 
appointed  the  reversionary  interest  of  stocks  to  the 
daughter  and  her  husband  and  children : — Held,  that 
the  appointment  to  the  husband  and  grandchildren 
was  valid.     Inre  Gosset's  Settlement,  19  Beav.  529. 

A  testatrix  gave  her  residue  to  A  B,  her  executor, 
in  trust  for  such  of  the  children  or  grandchildren  of 
X  as  he  should  think  it  most  acceptable  to,  &c.  The 
will  was  contested,  and  in  answer  to  a  letter  from  his 
proctor  requesting,  in  the  event  of  his  releasing  his 
interest,  the  names  of  the  persons  most  interested,  or 
one  of  them,  in  order  that  they  might  appoint  a 
proctor,  and  make  the  affidavit  of  scripts,  A  B  stated 
by  name  "the  children  whom  it  is  desired  may 
benefit,"  and  that  he  presumed  that,  having  thus  de- 
termined, their  father  should  make  the  affidavit : — 
Held,  that  this  amounted  to  a  valid  appointment  of 
the  residue.     Bailey  v.  Hughes,  19  Beav.  ]  69. 

A  power  to  appoint  personalty  amongst  a  class  may, 
if  no  formality  be  required,  be  executed  by  merely 
naming  the  parties  to  be  benefited — semhle.    Ibid. 

"Where  there  is  an  absolute  appointment  to  A,  an 
object  of  the  power,  followed  by  a  qualification  limit- 
ing the  interest  of  A  to  a  life  interest,  with  remainder 
to  persons  not  objects  of  the  power,  the  latter  being 
void,  A  takes  absolutely  under  the  prior  appoint- 
ment.    Gerra/rd  v.  Butler,  20  Beav.  541. 

A  testatrix  having  a  power  to  appoint  a  fund  to 
her  children,  appointed  it  in  this  form : — "  Amongst 
my  children  A,  B,  C  and  D,  the  share  of  A  to  be 
upon  the  trusts  of  her  marriage  settlement,  and  to  be 
paid  to  the  trustees  thereof.  A  was  the  only  person 
in  the  marriage  settlement  within  the  power; — Held, 
that  she  took  her  share  absolutely.     Ibid. 

A  testator,  by  virtue  of  a  power,  appointed  a  fund  to 
trustees  for  his  fourchildren,in  fourequal  portions,  and 
subject  to  the  trusts  thereinafter  contained  respecting 


his  own  residuary  estate.  Some  of  those  trusts  were 
.  to  the  children  for  life,  with  remainder  to  their  chil- 
dren, and  (as  regarded  the  fund  subject  to  the  power) 
the  appointment  to  grandchildren  was  void  for  re- 
moteness:  Held,  that  the  children  took  absolutely 

in  the  first  instance,  and  that  the  subsequent  attempt 
to  limit  the  absolute  gift  being  void,  the  children 
took  the  fund  absolutely.  Stephens  v.  Gadsden,  20 
Beav.  463. 

Under  his  marriage  settlement  A  B  had  a  power 
of  appointing  a  fund  amongst  his  children.  By  his 
will  he  appointed  the  fund  equally  amongst  his  eight 
children;  but  he  afterwards  postponed  the  payment 
of  the  capital,  partly  until  the  majority  of  the  chil- 
dren, and  partly  until  after  the  death  or  marriage  of 
his  last  surviving  unmarried  daughter,  the  unmarried 
daughters  being  in  the  meanwhile  entitled  to  the  in- 
come. The  appointment  was  held  valid.  Wilson  v.- 
Wilson,  21  Beav.  25. 

A  testator  had  a  power  of  appointing  10,000/. 
amongst  his  children,  and  in  default  it  was  limited  to 
them  equally.  By  his  will  he  gave  his  son  an  an- 
nuity, to  become  void  if  no  appointment  should  be 
made  of  the  10,000/.,  or  if  any  appointment  should . 
be  made  whereljy  the  son  would  be  benefited.  The 
testator  only  appointed  6,000/.  in  favour  of  his  daugh- 
ter, and  the  son  took' part  of  the  residue  in  default 
of  appointment : — Held,  that  the  annuity  had  not 
ceased.     Amott  v.  Tyrrell,  21  Beav.  49. 

A  trust  term  was  created  for  raising  the  sum  of 
10,000/.  with  interest  from  the  death  of  the  tenant 
for  hfe  for  his  younger  children  as  he  should  appoint, 
and  in  default  to  them  equally.  He  appointed  the 
fund  to  his  two  younger  children  in  unequal  propor- 
tions, after  the  decease  of  himself  and  of  his  mother: 

Held,  that  the  intermediate  interest  between  the 

deaths  of  the  tenant  for  life  and  his  mother  was  un- 
appointed, and  that  it  belonged  to  the  two  children 
equally,  and  did  not  pass  as  accessory  to  the  capital 
appointed.     Watts  v.  Shrimpton,  21  Beav.  97. 

Estates  A  and  B  were  so  settled  that  the  testator 
had  no  power  to  deal  with  A,  but  had  a  power  of 
appointment  over  B.  By  his  will,  made  after  the 
1  Vict.  c.  26,  he  referred  to  the  settlement  and  con- 
firmed it,  and  then  reciting  that  he  had  considerable 
freehold  estates,  and  might  become  possessed  of  more, 
he  devised  all  his  real  estates  of  which  he  might  die 
possessed  to  certain  persons  as  trustees  for  purposes 
totally  different  from  those  of  the  settlement :  he  had 
not  at  the  date  of  his  will  or  his  death  any  other 
estates  besides  A  and  B : — Held,  that  the  testator 
must  be  taken  to  have  known  that  he  had  a  power  of 
appointment  over  estate  B ;  that  the  confirmation  of 
the  settlement  operated  only  upon  the  estate  A;  and 
that  the  devise  was  a  good  execution  of  the  power. 
Zake  V.  Currie,  2  De  Gex,  M.  &  G.  536. 

Observations  on  the  operation  of  1  Vict.  c.  26.  on 
devises  in  execution  of  powers.     Ibid. 

Under  a  power  of  appointment  of  a  trust  fund 
among  children  in  the  usual  form,  the  share  of  a  mar- 
ried daughter,  who  was  unborn  at  the  creation  of  the 
power,  was  limited  to  trustees  upon  trust  for  her  sepa- 
rate use  for  life,  without  power  of  anticipation,  and 
after  her  decease  to  her  general  appointees  by  deed 
OT  will,  and  in  deftiult  to  her  executors  or  adminis- 
trators : — Held,  that  such  an  appointment  was  not 
void  as  fettering  the  property  beyond  the  legal  limits, 
but  that  the  restraint  upon  anticipation  might  be  re- 
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jfcted,  and  the  rest  of  the  appointment  sustained. 
Fry  V.  Capper,  Kay,  163.  , 

A  raarrieii  woman  having  a  power  of  appointment 
under  her  marriage  settlement  of  estates  A  and  B, 
appointed  by  will  in  September  1S38  estate  A  to  her 
husband  in  fee,  "  and  all  other  the  hereditaments 
comprised  in  the  settlement  not  hereinbefore  disposed 
of"  to  another  person.  By  codicils  tu  her  will  she 
revoked  the  appointment  of  estate  A  to  her  husband, 
and  gave  him  the  same  estate  for  life,  with  remainder 
to  trustees  to  sell  and  pay  certain  legacies,  and  pay 
residue  to  charities: — Held,  that  the  devise  of  "all 
other  the  hereditaments,"  &o.  by  the  will  was  not 
residuary  but  specific,  and  that  the  void  gifts  to  the 
charities  did  not  pass  by  it,  but  lapsed  as  unappointed. 
In  re  Brown,  1  Kay  &  ,1.  522. 

A  bequest  of  personal  property  to  three  trustees, 
A,  B  and  C,  "  upon  trust,  to  dispose  of  the  same 
in  whatever  way  A  shall  by  any  deed  or  deeds,  in- 
strument or  instruments,  or  by  his  will,  appoint,  pro- 
vided that  no  such  deed,  instrument  or  will  shall  be 
taken  to  be  an  execution  of  this  power,  unless  the 
said  deed,  instrument  or  will  be  executed  after  my 
decease,"  and  subject  thereto  upon  trust  for  A  for 
life : — Held,  to  be  a  power  exerciseable  by  any  in- 
strument in  writing,  whether  a  deed  or  not,  if  such 
instrument  sufficiently  referred  to  the  power  or  to  the 
property  subject  to  it,  or  if  it  made  a  general  gift, 
and  the  appointor  had  no  property  of  his  own  to 
which  it  could  refer.  Brodrick  v.  Brown,  1  Kay  &  J. 
328. 

A  written  orJer  directed  to  the  trustees  of  the  fund 
would  be  a  good  exercise  of  this  power.     Ibid. 

If  the  donee  of  the  power  was  also  the  sole  trustee 
of  the  fund,  a  cheque  upon  a  banker  where  the  fund 
was  lying  would  be  a  good  appointment  if  he  had  no 
money  of  his  own  there.  So  also  would  a  letter  from 
him  referring  to  the  power  or  to  the  property,  and 
accompanying  a  gift  of  money,  which  it  stated  to  be 
in  pursuance  of  the  power  or  out  of  the  property. 
Ibid. 

Vcirious  examples  of  this  last  kind  of  appointment. 
Ibid. 

In  a  case  of  a  series  of  appointments  of  this  kind, 
one  letter  stated  only  that  the  payment  which  it  ac- 
companied was  made  "  in  fulfilment  of  the  known 
wishes"  of  the  donor  of  the  power  : — Held,  that  this 
was  an  ambiguity  that  might  be  explained  by  refer- 
ence to  other  documents,  which  shewed  that  the  gift 
was  intended  to  be  in  exercise  of  the  power.     Ibid. 

A  testatrix  having  a  power  of  appointing  a  sum  of 
10,000^.,  secured  by  a  term  of  500  years,  and  having 
also  a  power  of  appointing  the  fee  of  the  lands  on 
which  the  money  was  secured,  by  her  will  devised 
her  lands  to  A  for  life,  wiih  remainder  to  B  in  tail, 
and  gave  to  A  all  the  residue  of  her  personal  estate  : 
— Held,  that  the  10,000Z.  passed  under  the  residuary 
gift  of  the  personal  estate.  Clifford  v.  Clifford,  9 
Hare,  675. 

Effect  of  a  general  release  by  a  party  entitled  to  a 
charge  on  real  estate,  secured  by  a  term  of  years  to 
the  trustees  of  the  term,  the  term  itself  not  being 
assigned  or  merged.     Ibid. 

By  a  voluntary  settlement  in  1848  a  settlor  trans- 
ferred a  debt  to  a  trustee,  in  trust  for  such  persons 
and  purposes  as  the  settlor  should  by  any  deed  or 
instrument  in  writing  appoint,  and  in  default  to  pay 
the  income  to  the  settlor  for  his  life,  and  on  his  death 


to  distribute  the  amount  amongst  specified  persons. 
He  afterwards  executed  an  appointment  by  deed  of 
part  of  the  fund,  and  confirmed  the  trusts  of  the  set- 
tlementasto  theremainder.  By  his  will,  made  in  1852, 
the  settlor  gave  certain  legacies,  and  then  gave  "  all 
his  personal  estate  not  otherwise  effectually  disposed 
of"  to  trustees: — Held,  first,  that  the  settlor  had 
sufficiently  expressed  his  intention  not  to  affect  the 
unappointed  property  comprised  in  the  settlement  of 
1848,  and,  secondly,  that  even  if  no  such  intention 
appeared,  the  Wills  Act,  7  Will.  4.  &  1  Vict.  c.  26. 
s.  27,  applied  only  to  cases  where  the  power  of  ap- 
pointment was  equivalent  to  absolute  property.  Moss 
V.  Harler,  2  Sm.  &  G.  458. 

Semhle — that  the  power  of  appointment  contained 
in  the  deed  did  not  authorize  an  appointment  by  will. 
Ibid. 

It  is  not  the  duty  of  the  Court  to  strain  the  words 
of  a  power  of  appointment,  in  order  to  bring  them 
within  the  27th  section  of  the  Wills  Act,  but  to 
ascertain  whether  the  power  is  in  the  widest  and 
most  general  terms.     Ibid. 

Where  there  is  a  valid  appointment  to  an  object 
of  the  power,  with  additional  words  of  appointment 
in  favour  of  the  appointee's  children,  by  which  in 
excess  of  the  power  those  children  are  also  made 
appointees  so  as  to  cut  down  the  previous  absolute 
interest: — Held,  that  the  words  in  excess  of  the 
power  are  to  be  altogether  rejected,  and  that  the 
appointee  who  is  an  object  of  the  power  takes  abso- 
lutely.    In  re  Lord  Sondes'  Will,  2  Sm.  &  G.  416. 

(c)  Bevocation  and  Bxtinguishmeni  of. 

By  a  marriage  settlement  certain  estates  were 
settled  on  Henry  K  and  Mary  K,  husband  and  wife, 
for  their  respective  lives,  with  remainder  to  the  use 
of  all  or  any  of  the  children  of  the  marriage,  with 
such  limitations  as  Henry  K  and  Mary  K  should 
from  time  to  time  by  any  deed,  with  or  without 
power  of  revocation  and  new  appointment,  limit 
and  appoint,  and  in  default  of  such  limitation  or 
appointment,  or  in  case  any  such  should  be  made 
which  should  not  be  a  complete  disposition  of  the 
premises,  then  as  the  survivor  of  them  should  by 
deed  or  will  limit  or  appoint,  and  in  default  of  such 
appointment,  jointly  or  severally  to  limit  the  pre- 
mises in  such  a  manner  as  would  gi\e  a  title  to  a 
third  party.  By  a  deed,  dated  I  832,  Henry  K  and 
Mary  K  limited  the  premises  to  the  defendant. 
This  deed  contained  a  power  of  joint  revocation  of 
the  uses  therein  limited,  and  a  power  of  joint 
appointment  of  the  whole  or  part  of  the  premises  to 
new  uses,  and  with  like  powers  of  revocation  and 
new  appointment  reserved  to  both,  as  they  might 
think  proper.  By  a  deed  of  the  4th  of  February 
1833,  the  two  parties  jointly  revoked  the  uses  con- 
tained in  the  deed  of  1832,  but  made  no  new  ap- 
pointment. On  the  19th  of  February  1 833  Mary  K 
died,  and  on  the  4th  of  May  1833  Henry  K,  by  will, 
limited  and  appointed  the  premises  to  the  defendant 
in  fee  : — Held,  that  the  revocation  of  the  appoint- 
ment revived  the  original  power  of  joint  appoint- 
ment, and  with  it  the  power  of  appointment  by  the 
survivor  in  case  of  default;  that  the  case  stood  as 
if  the  first  joint  appointment  had  never  been  made, 
in  which  case  the  subsequent  non-exercise  of  that 
existing  joint  power  of  appointment  was  a  default  in 
the  exercise  of  that  joint  power  and  gave  the  power 
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of  appointment  to  the  survivor,  and  that,  therefore, 
the  defendant  was  entitled  to  the  premises.  Mon- 
tagu V.  KaUr,  22  Law  J.  Rep.  (n  s.)  Exch.  154; 
8  Exch.  Rep.  607. 

Semble — that  if  the  second  deed  had  been  simply 
revoked,  the  original  revoked  cases  might  have  been 
revived.     Ibid. 

By  a  marriage  settlement  certain  property  was 
conveyed  to  trustees  during  the  joint  lives  of  the 
liusband  and  wife,  in  trust  to  pay  the  rents  and 
profits  to  the  wife  for  life,  for  her  separate  use,  and 
after  her  death  to  the  husband  for  life,  and  after  his 
decease  to  the  use  of  such  persons  as  the  husband 
should  by  will  appoint,  and  in  default  of  such 
appointment  to  certain  uses  for  the  benefit  of  the 
children  of  the  marriage,  and  in  default  of  any  such 
appointment  and  issue,  there  was  a  limitation  to  the 
next-of-kin  of  the  husband.  By  a  subsequent  deed 
of  1828,  which  recited  that  there  were  no  children  of 
the  marriage,  the  husband  and  wife  released  and  ap- 
pointed the  property  to  trustees  for  sale,  and  cove- 
nanted to  levy  a  fine  for  the  purpose  of  extinguishing 
all  powers  and  interest  of  the  wife.  It  was  also  de- 
clared that  the  release  and  fine  should  operate  to 
extinguish  the  husband's  power  of  appointment  by 
will,  so  far  only  as  any  such  will  made  in  execution 
of  the  power  should  not  operate  and  enure  to  the 
use  of  the  trustees,  or  in  confirmation  of  the  inden- 
ture of  1828.  A  fine  was  accordingly  levied,  and 
subsequently,  contrary  to  the  expectation  of  tlie 
parties,  a  child  of  the  marriage  was  born.  The 
husband  then  made  a  will  and  executed  his  power 
of  appointment  in  favour  of  the  trustees  of  the  deed 
of  1828,  and  confirmed  that  deed  in  all  respects. 
The  trustees  contracted  to  sell  the  estate;  but  as  the 
only  child  of  the  marriage  refused  to  join  in  the  sale, 
a  bill  for  specific  performance  was  filed ; — Held, 
that  the  power  of  appointment  under  the  marriage 
settlement  was  extinguished  by  the  deed  of  1828, 
except  for  the  special  purpose  of  confirming  that 
deed  by  will.  Walmsley  v.  Jowett,  23  Law  J.  Rep. 
(n.s.)  Chanc.  425. 

(D)  To  GRANT  Leases. 

The  latest  lease  preceding  the  creation  of  a  leasing 
power  is  of  greater  weight  as  to  the  ancient  and 
accustomed  rent  than  any  single  earlier  lease,  and 
ought  to  govern  where  there  is  a  balance  of  evidence. 
But  if  the  ancient  custom  is  uniform,  and  the  single 
lease  varying  therefrom  is  granted  just  before  the 
creation  of  the  power,  such  exceptional  lease  cannot 
be  taken  as  evidence  of  the  custom.  Doe  d.  Bid- 
dvXpJi  V.  Mole,  20  Law  J.  Rep.  (w.s.)  Q.B.  57;  15 
Q.B.  Rep.  848. 

By  a  will,  dated  in  1761,  a  power  was  given  to 
the  tenants  for  life  to  lease  for  three  lives  lands 
usually  so  letten,  provided  there  were  reserved  the 
ancient  and  accustomed  rents  and  heriots,  or  more, 
and  usual  and  reasonable  covenants.  By  a  codicil, 
dated  1763,  provisions  for  a  younger  child  were 
made,  and  the  will  was  in  all  other  respects  con- 
firmed. By  a  lease  in  1724  the  rent  reserved  was 
1/.,  the  heriots  Si,  and  the  fine  paid  91.  By  a  sub- 
sequent lease  of  the  same  premises  in  1762  the  rent 
was  151.,  which  was  the  rack-rent  value,  and  there 
was  no  fine  or  heriot.  By  a  lease  of  1824  of  the 
same  premises,  purporting  to  be  made  under  the 
power,  the  rent  and  heriots  reserved  were  the  same 


as  in  the  lease  of  1724: — Held,  first,  that  it  was  a 
question  for  the  jury,  under  these  circumstances, 
whether  of  the  two  leases  (of  1724  or  of  1762)  re- 
served the  ancient  and  accustomed  rent,  so  as  to  be 
the  pattern  for  future  leases;  secondly,  that  the  rule 
that  a  codicil  confirming  a  will  makes  the  will  to 
have  the  date  of  the  codicil,  is  subject  to  the  limita- 
tion that  the  intention  of  the  testator  be  not  thereby 
defeated;  and  therefore,  as  the  codicil  in  the  present 
case,  if  it  brought  down  the  date  of  the  will  to  1763 
for  all  purposes,  would  materially  alter  the  power 
contained  in  the  will,  and  so  contravene  the  intention 
of  the  testator,  the  leasing  power  must  be  taken  to 
speak  from  the  date  of  the  will,  and  not  from  that 
of  the  codicil.     Ibid. 

Tenant  for  life,  dispunishable  for  waste,  had  power 
to  lease  for  twenty-one  years  certain  ancient  pasture 
land,  which  she  afterwards  and  before  any  lease  had 
convertedinto  garden  allotments  in  a  manner  amount- 
ing to  waste.  The  leasing  power  provided  against 
"any  fine,  premium,  or  foregift  being  taken  for  the 
making  thereof,"  and  that  "none  of  the  lesset-s 
should  be  by  any  clause  or  words  therein  contained 
authorized  to  commit  waste,  or  exempted  from 
punishment  for  waste."  In  a  lease,  reciting  this 
power,  the  tenant  for  life  demised,  on  the  13th  of 
December  1845,  the  premises  for  twenty-one  years 
from  the  1st  of  July  last,  reserving  a  rent  payable 
halfyearly  on  the  1st  of  January  and  the  1st  of 
July,  the  first  payment  to  be  made  on  the  1st  of 
January  1846.  The  lease  contained  a  covenant  by 
the  lessee  not  to  break  up  any  of  the  pasture  land 
demised,  "  except  for  the  purpose  of  carrying  out 
the  allotment  system  "  introduced  by  the  tenant  for 
life  : — H  eld,  first,  that  such  reservation  of  rent  did 
not  amount  to  a  fine,  premium,  or  foregift;  secondly, 
that  the  exception  in  the  covenant  did  not  amount 
to  a  licence  or  authority  to  the  lessee  to  commit 
waste  by  carrying  out  the  allotment  system;  and 
that  if  any  implication  could  be  made  so  as  to  con- 
strue that  exception  as  implying  a  permission  to  the 
lessee  to  do  anything,  it  could  not  be  inferred  that  it 
permitted  him  to  do  more  than  to  carry  out  the  allot- 
ment system  during  the  life  of  the  tenant  for  life  so 
far  as  she  had  power  to  permit  it,  and  not  otherwise. 
Doed.  Hopkimson  v.  Ferra/nd,  20  Law  J.  Rep.  (n.s.) 
C.P.  202. 

SemMe-sach  an  exception  introduced  into  a  cove- 
nant not  to  commit  waste,  even  if  it  amounted  to 
an  implied  authority  to  commit  waste,  is  not  a 
"  special  licence  had  by  writing  of  covenant,"  within 
the  meaning  of  the  Statute  of  Marlbridge,  52  Hen.  3. 
c.  23.     Ibid. 

A  lease,  granted  under  a  power  contained  in  a  settle- 
ment, recited  the  title  of  the  lessor,  and  shewed  that 
he  had  only  an  equitable  interest.  A  right  of  re- 
entry for  a  breach  of  the  covenants  in  the  lease  was 

reserved  to  the  lessor  and  his  assigns; Held,  first, 

that  the  lessee  was  not  estopped  from  disputing  the 
title  of  the  lessor  so  disclosed  in  the  lease ;  and, 
secondly,  that  "  assigns "  meant  assigns  of  the  set- 
tlor; and  that  although  the  right  of  re-entry  could 
not  be  well  reserved  to  the  lessor,  yet  that  the  owners 
of  the  reversion  under  the  settlement  for  the  time 
being  were  entitled  to  take  ad  vantage  of  it  as  "  as- 
signs." Oreenaway  v.  Hart,  23  Law  J.  Rep.  (M.S.) 
C.P.  115;  14  Com,  B.  Rep.  430. 

By  a  settlement  made  on  the  marriage  of  S  certain 
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real  estate  was  conveyed  by  him  to  trustees  to  his 
use  until  marriage,  and  after  marriage  to  the  use  of 
B  and  Y,  their  executors,  administrators  and  assigns, 
for  the  term  of  500  years,  upon  certain  trusts,  and 
after  the  expiration  or  sooner  determination  thereof, 
and  in  the  mean  time  subject  thereto,  to  the  use  of 
S,  the  settlor,  for  life,  without  impeachment  of  waste, 
with  remainder  to  certain  other  uses.  The  settle- 
ment contained  a  proviso  that  it  should  be  lawful  for 
S  during  his  life,  from  time  to  time,  by  deed,  either 
referring  or  not  referring  to  the  power,  to  demise  and 
lease  the  said  real  estate  for  any  term  not  exceeding 
twenty-one  years,  so  that  there  should  be  reserved 
the  best  or  most  improved  yearly  rent,  to  be  incident 
to  the  immediate  reversion  of  the  hereditaments  so 
demised,  that  could  be  obtained  for  the  same,  and 
so  that  the  lessee  was  not  by  any  clause  or  words 
therein  to  be  contained  made  dispunishable  for  waste, 
or  exempted  from  punishment  for  committing  waste. 
After  the  marriage,  S,  by  deed,  leased  part  of  the 
premises  to  the  defendants  for  twelve  years.  The 
lease  did  not  refer  to  the  power,  and  the  rent  was 
reserved  to  S,  his  heirs  and  assigns.  The  defendants 
thereby  covenanted  to  repair  a  blacksmith's  shop, 
and  all  glass  and  leadwork  of  the  windows,  and  all 
doors,  locks,  keys,  fences,  bridges  and  works  in  such 
situation,  manner  and  form  as  should  be  determined 
by  the  surveyor  of  S,  and  to  yield  up  the  premises  in 
repair  to  S,  his  heirs  or  assigns,  at  the  expiration  of 
the  lease.  S  covenanted  with  the  defendants  to  main- 
tain the  messuages,  buildings  and  a  draining-mill  in 
good  and  tenantable  repair,  except  in  respect  of  such 
repairs  covenanted  to  be  done  by  the  defendants. 
S  died  before  the  expiration  of  the  lease,  and  the 
term  of  500  years  being  still  subsisting,  the  surviving 
trustee,  at  the  expiration  of  the  lease,  brought  an 
action  against  the  defendants  for  breaches  of  covenant 
to  repair  and  cultivate: — Held,  that  such  action  was 
not  maintainable,  for  the  lease,  although  good  by  way 
of  estoppel  between  the  parties  to  it,  was  void  as 
between  the  plaintiff  and  the  defendants,  not  being 
in  accordance  with  the  power, — first,  by  reason  of  the 
rent  being  reserved  to  S,  his  heirs  and  assigns,  instead 
of  being  incident  to  the  immediate  reversion;  and, 
secondly,  by  reason  of  the  covenant  by  S  to  repair 
rendering  the  defendants  dispunishable  for  waste  "to 
that  extent.  Ydlowly  v.  Gower,  24  Law  J.  Rep. 
(n.s.)  Exch.  289;  1  Exch.  Rep.  274. 

(E)  Of  Sale. 

Where  a  naked  power  is  given  to  several,  it  cannot 
be  exercised  by  the  survivors;  but  if  a  power  be 
annexed  to  an  office,  an.y  persons  filling  the  office 
may  execute  it.   Brassey  v.  Chalmers,  16  Beav.  231. 

Power  to  "  my  executors  hereinafter  mentioned 
with  the  approbation  of  my  trustees  for  the  time 
being"  to  sell  real  estate, — Held,  by  the  Master  of 
the  Rolls  upon  the  context  not  to  authorize  a  sale 
by  the  survivor  of  the  executors;  but  the  Lords 
Justices  dissented  from  this  decision.     Ibid. 


(2)  Special  Indorsement  of  Particulars 
of  Claim, 
{b)  Service  of. 

(1)  On  Public  Bodies. 

(2)  On  Lvmjoiics. 

(3)  On  Pnsoners. 

(4)  Wlien  Defendant,  witJiout  the  Juris- 

diction. 

(5)  Writ  of  Distringas  or  Order  in 

lieu  of. 

(C)  Appearance. 

(D)  Particulars. 

( a )  Where  there  are  Special  Counts. 

(b)  Giving  Credits  in. 

( c )  Delivery  of,  with  Declaration. 

(d)  Further  and  better  Particulars. 

(E)  Declaration. 

(a)  Time  within  which  Plaintiffs  must  de- 
clare. 
(5)  Notice  to  declare, 
(c)  Mule  for  time  to  declare. 

(F)  Plea. 

(a)  Time  to  plead. 

(b)  Issuable  Pleas. 

(c)  Several  Pleas. 

(d)  Framed  to  embarrass. 

(e)  Puis  Darrein  ContiwuMiice. 

(f)  Withdrawing  Plea. 

(G)  Pleading  and  Demdrrino  tooether. 
(H)  Demurrer. 

(  I  )    SUOQESTION    OE   NeW   MaTTER. 

(J)  Trial. 

(a)  Notice  of  Trial. 

(1)  After  Injunction. 

(2)  Short  Notice. 

(5)  Issue,  Nisi  Prius  Record,  and  Entry  of 


(c)  View  and  Inspection. 

(d)  By  Proviso. 

(e)  Proceedings  at  the  Trial. 

(1)  Conduct  of  the  Cause. 

(2)  Might  to  begin. 

(3)  Addressing  the  Jury. 

(4)  Withdrawing  the  Record. 
(/)  Adjourning  or  Postponing, 
(g)  Verdict  and  Nonsuit. 

(K)  New  Trial. 

(L)  Special  Cases. 

(M)  Irregularity. 

(N)  Stating  AND  SETTING  aside  Proceedings. 

(0)  Masters  of  the  Courts. 

(P)  Consolidation  of  Actions. 

(Q)  Discontinuance. 

(R)  Notice  to  proceed. 

(S)  Entry  or  Satisfaction  on  the  Roll. 

(T)  Motions  and  Rules. 

(U)  Judges'  Orders. 

(V)  Interrogatories. 

(W)  Setting  off  Costs. 


PRACTICE,  AT  LAW. 

(A)  Rules  and  Orders  for  regulating. 

(B)  Process. 

(a)  Writ  of  Summons. 

(1)  Duration  and  Renewal  of  the  Writ. 


(A)  Rules  and  Orders  for  regulating. 

The  rules  of  Hilary  term  1853  change  the  practice 
only  as  to  written  rules;  and  rules  by  statute,  or  un- 
written rules,  remain  imchanged  in  so  far  as  they  are 
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not  inconsistent  with  the  New  Rules.  Begg  r. 
Forbes,  23  Law  J.  Rep.  (n.s.)  C.P.  222;  13  Com.  B. 
Rep.  614. 

(B)  Process. 
(ffl)  Writ  of  Summons. 
[Where  defendant  resides  within  the  jurisdictioni 

see  15  &  16  Vict.  c.  76.  s.  2 As  to  form  of  action 

in,  see  section  3. — As  to  date  and  teste  of,  see  sec- 
tion 5. — As  to  indorsements  upon,  see  section  8 As 

to  attorney's  name  and  address  on,  or  where  plaintiff 
sues  in  person,  see  section  6. — As  to  demand  of 
attorney's  authority  and  client's  name  and  address, 

see  section  7 As  to  indorsing  claim  of  mandamus, 

see  section  68 As  to  claim  of  injunction,  see  section 

80. — As  to  omission  to  indorse,  see  section  20 As  to 

personal  service,  see  section  17 As  to  service  in  any 

county,  see  section  14.] 

(1)  Owation  and  Menewal  of  the  Writ. 
[See  15  &  16  Vict.  >;.  76.  ».  11.] 

A  writ  of  summons  was  issued,  date4  the  7th  of 
November  1853,  with  a  view  to  save  the  Statnite  of 
Limitations.  It  was  renewed  on  the  6th  of  May 
1864.  On  the  6th  of  November  following,  the  plain- 
tiff applied  to  the  officer  of  the  court  to  renew  the 
writ  again;  but  the  latter  refused,  considering  it  too 
late,  and  that  the  six  months  had  expired.  The 
Court,  without  deciding  that  the  renewal  would  be 
valid,  directed  that  the  writ  should  be  renewed  as  of 
the  6th  of  November,  nunc  pro  tunc,  as  the  dates 
would  appear  on  the  record.  Anonymovs,  24  Law 
J.  Rep.  (n.s.)  Q-B.  23. 

Qiicere — whether  the  six  months  for  which  a  writ 
of  summons  renewed  under  section  11.  of  the  Com- 
mon Law  Procedure  Act,  1852,  is  to  be  available, 
are  to  be  calculated  exclusive  or  inclusive  of  the 
day  of  renewal.  Anonymous,  24  Law  J.  Rep.  (n  s.) 
C.P.  1;  o.  c.  nom.  Blach  v.  Green,  15  Com.  B.  Rep. 
262. 

Where  a  writ  had  been  renewed  on  the  1st  of 
May,  and  on  the  1st  of  November  an  application  to 
renew  it  again  was  made  to  the  officer,  and  he  had 
refused,  the  Court,  on  the  2nd  of  November,  ordered 
the  renewal  seal  to  be  affixed  nuncpro  tune,  without 
expressing  any  opinion  whether  the  renewal  was  in 
time  or  not.     Ibid. 

(2)  Special  Indorsement  of  Particulars  of  Claim. 
[See  15  &  16  Vict.  c.  76.  s.  25.] 

Whrae  a  writ  is  specially  indorsed  under  the  Com- 
mon Law  Procedure  Act, — semile,  that  it  is  irregular 
for  the  plaintiff  to  deliver  any  other  particulars  of 
demand,  besides  those  indorsed  on  the  writ,  without 
leave  of  the  Court  or  a  Judge.  Fromant  v.  AsMey, 
22  Law  J.  Rep.  (n.s.)  Q.B.  237;  1  E.  &  B.  723. 

But  where  the  plaintiff  delivered  with  his  declara- 
tion other  particulars,  without  leave,  and  the  defen- 
dant, instead  of  objecting,  pleaded  and  went  to  trial, 
he  was  held  to  have  waived  the  irregularity,  and  the 
plaintiff  was  allowed  to  avail  himself  of  the  second 
particulars.     Ibid. 

A  plaintiff  cannot  sign  final  judgment  under  the 
25th  section  of  the  Common  Law  Procedure  Act, 
1852,  for  want  of  appearance  to  a  writ,  specially 
indorsed,  claiming  (inter  alia)  the  expense  of  noting 
and  commission  on  a  bill  of  exchange;  the  same 

DiflBST,  1850—1855. 


being  unliquidated  damages.     Rogers  v.  Sunt,  24 
Law  J.  Rep.  (n.s.)  Exch.  23;  10  Exch.  Rep.  474. 

Where  judgment  was  signed  under  the  Common 
Law  Procedure  Act,  1862,15  &  16  Vict.  c.  76.  s.26, 
on  a  writ  specially  indorsed,  claiming,  inter  alia, 
interest  on  an  I  O  U,  the  Court  refused  to  set  aside 
the  judgment  on  the  ground  that  the  defendant,  by 
not  appearing  to  the  writ,  had  admitted  a  contract, 
express  or  implied,  to  pay  interest.  Bodway  v. 
Lucas,  24  Law  J.  Rep,  (n.s.)  Exch.  155;  10  Exch. 
Rep.  667. 

Although  the  Common  Law  Procedure  Act,  1852, 
b.  25,  does  not  limit  the  right  orspecially  indorsing 
a  writ  with  interest  to  cases  where  there  has  been 
either  an  express  or  implied  contract  to  pay  inter- 
est, yet  in  all  cases,  except  bills  of  exchange  and 
promissory  notes,  if  any  party  not  entitled  to  interest 
makes  a  claim  for  it  by  special  indorsement  to  gain 
an  improper  advantage,  the  Court  will  set  aside  the 
judgment  and  compel  the  attorney  making  such  in- 
dorsement to  pay  the  costs.  Ibid. 
(5)  Service  of. 
(1)  On  Public  Bodies. 
[See  15  &  16  Vict.  c.  76.  s.  16.] 
By  1  &  2  Geo.  4.  u.  93.  s.  9.  "  the  principal  officers 
and  Commissioners  of  the  Navy"  for  the  time  being 
were  empowered  to  bring  and  maintain  any  action  of 
ejectment  or  other  proceeding  for  recovering  posses- 
sion of  lands,  &c.  vested  in  them,  and  to  bring,  main- 
tain, or  defend  any  other  action  in  respect  of  the  said 
lands,  &c.,  and  it  was  enacted  that  in  every  such 
action  they  should  be  called  by  the  above  name, 
without  naming  any  of  them.  By  subsequent  acts, 
the  powers,  &c.  of  the  above  body  were  vested  in 
the  defendants.  A  writ  in  an  action  of  debt  against 
the  defendants  by  their  collective  name  was  served 
upon  A  M,  one  of  their  number.  It  required  the 
defendants  to  enter  an  appearance  in  an  action  of 
debt,  and  stated  that,  in  default,  an  appearance  would 
be  entered  for  them.  Upon  a  motion  to  set  aside 
this  writ  and  the  service  thereof  for  irregularity,  the 
affidavits  stated  that  the  action  was  brought  for  half- 
pay,  which  was  not  a  cause  of  action  for  which  an 
action  for  debt  could  be  maintained  against  the  de- 
fendants by  their  collective  name: — Held,  first,  that 
the  Court  could  not  upon  this  motion  look  at  the 
affidavits  as  to  the  cause  of  action,  and  that  inasmuch 
as  the  1  &  2  Geo.  4.  c.  93.  s.  9.  authorized  some 
actions  of  debt  to  be  maintained  against  the  defen- 
dants by  their  collective  name,  there  was  no  ground 
for  setting  aside  the  process  as  irregular;  secondly, 
(per  Maule,  J.)  that  the  proper  method  of  effecting 
complete  service  upon  the  Commissioners  is  by 
serving  each  of  them.  Williams  v.  the  Commis- 
sioners for  executing  the  Office  of  Lord  High  A  dmiral, 
20  Law  J.  Rep.  (n.s.)  C.P.  245;  11  Com.  B.  Rep. 
420;  2  L.  M.  &  P.  P.C.  456. 

Semble — that  the  Court  will  never,  upon  motion  to 
set  aside  process  for  irregularity,  decide  that  the 
plaintiff  has  no  cause  of  action,  and  thereby  deprive 
him  of  his  appeal,  however  clear  the  matter  may 
appear  on  the  affidavits.    Ibid. 

The  Caledonian  Railway  is  situated  in  Scotland, 
with  the  exception  of  six  miles,  which  lie  in  Cumber- 
land. The  railway  company's  act  incorporates  so 
much  of  the  8  Vict.  cc.  16.  and  17,  (the  English  and 
Scotch  Companies  Clauses  Acts),  as  m^y  be  necessary 
4C 
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for  carrying  into  effect  the  object  and  purposes  of  the 
act  in  relation  to  the  English  portion  of  the  railway. 
The  plaintiff  having  a  claim  against  the  company  in 
respect  of  the  amalgamation  of  a  Scotch  company  with 
the  Caledonian  Railway,  served  a  writ  of  summons 
upon  the  secretary  of  the  company  in  London:^ 
Held,  that  the  company  filled  the  double  character 
of  a  Scotch  and  English  railway  company,  and  that 
the  service  was  regular.  Wilson  v.  the  Caledonian 
Mil.  Co.,  20  Law  J.  Rep.  (n.s.)  Exch.  6;  5  Exch. 
Rep.  822. 

To  an  action  on  a  judgment  of  the  Court  of 
Queen's  Bench  in  Ireland,  the  defendants  (a  cor- 
poration) pleaded  that  they  were  not  served  with  any 
process,  and  that  the  plaintiff,  irregularly  and  behind 
the  backs  of  the  defendants,  caused  an  appearance  to 
be  entered  for  the  defendants,  and  obtained  judgment 
when  the  defendants  were  not  within  the  jurisdiction, 
and  had  not  been  served  with  process: — Held,  that 
the  plea  was  bad,  for  not  shewing  that  the  defendants 
did  not  know  of  the  summons,  or  that  they  did  not 
appear  in  the  action.  Sheehy  v.  the  ProfesdonaZ 
Life  Assv/rance  Co.,  22  Law  J.  Rep.  (n.s.)  C.P. 
244;  13  Com.  B.  Rep.  787. 

Qucere — whether  the  9th  section  of  the  13  &  14 
Vict.  c.  18,  which  provides  for  substitution  of  service 
by  the  Irish  Courts,  applies  to  corporations.  Semhle, 
per  Maule,J.,ihat  it  does  apply  to  service  upon  the 
agent  of  a  corporation.     Ibid. 

(2)  On  Lunatics, 

A  Judge  at  chambers  having  made  an  order  direct- 
ing an  appearance  to  be  entered  for  a  lunatic  defen- 
dant, upon  an  affidavit  of  service  of  the  writ  of 
summons  by  leaving  a  copy  with  the  keeper  of  an 
asylum  in  which  the  lunatic  was  confined,  without  a 
previous  writ  of  distringas, — the  Court  set  aside  the 
order.     Blalce  v.  Cooper,  11  Com.  B.  Rep.  680. 

There  is  no  provision  in  the  Common  Law  Pro- 
cedure Act,  1852,  for  the  service  of  a  writ  of  summons 
upon  a  lunatic  in  a  private  house ;  and  as  the  writ 
of  distringas  is  abolished,  there  is  no  means  of  pro- 
ceeding in  an  action  against  such  lunatic.  Holmes 
V.  Service,  24  Law  J.  Rep.  (n.s.)  C.P.  24;  15  Com. 
B.  Rep.  293. 

The  17th  section  of  the  act,  which  enables  the 
Court  to  allow  an  action  to  proceed  after  reasonable 
efforts  to  effect  personal  service,  applies  only  where 
the  writ  has  come  to  the  defendant's  knowledge  or 
he  wilfully  evades  the  service.     Ibid. 

(3)  On  Prisoners. 

The  governor  of  Cold  Bath  Fields  Prison  having, 
in  obedience  to  an  order  of  the  visiting  Justices, 
refused  to  allow  service  of  a  writ  upon  a  defendant, 
who  was  in  the  prison  under  criminal  sentence,  the 
Court  granted  a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him ;  after  which  the 
Justices  permitted  service  of  the  writ.  Danson  v. 
Le  Capelain,  21  Law  J.  Rep.  (n.s.)  Exch.  219;  7 
Exch.  Rep.  667. 

(4)   When  Defendant  without  the  Jurisdiction. 

If  a  writ  of  summons  be  issued  for  service  within 
the  jurisdiction  against  a  defendant  supposed  to  be 
resident  in  England,  and  a  Judge's  order  be  obtained 
to  allow  the  plaintiff  to  proceed  to  judgment  if  no 
appearance  be  entered  by  a  specified  time,  on  affi- 


davits shewmg  that  reasonable  efforts  have  been  made 
to  effect  service,  but  in  vain,  and  that  the  writ  has 
come  to  the  defendant's  knowledge,  the  defendant  is 
entitled  to  have  the  order  ( but  not  the  writ)  set  aside, 
on  his  shewing  that  he  has  been  resident  out  of  the 
jurisdiction  ever  since  the  issuing  of  the  writ.  Ses- 
Teeth  V.  Fleming,  24  Law  J.  Rep.  (n.s.)  Q.B.  167. 

A  writ  of  summons  having  been  served  upon  the 
defendant  in  France,  he  appeared  by  attorney,  and, 
the  declaration  having  been  delivered,  he  obtained 
an  order  to  inspect  and  inspected  the  promissory 
notes  on  which  the  action  was  brought;  he  then 
applied  to  the  Court  to  set  aside  the  writ  and  all 
subsequent  proceedings  on  the  ground  of  the  writ 
having  been  served  beyond  the  jurisdiction  of  the 
Court,  and  of  the  action  having  been  brought  for  a 
breach  of  a  contract  made  beyond  the  jurisdiction 

of  the  Court : Held,  that  the  writ  being  regular, 

and  the  appearance  voluntary,  the  defendant  was 
not  entitled  to  set  aside  the  writ  and  all  subsequent 
proceedings.  Forhes  v.  Smith,  24  Law  J.  Rep.  (n.s.) 
Exch.  167;  11  Exch.  Rep.  161. 

(5)   Writ  of  Distringas  or  Order  in  lieu  of. 

[See  15  &  16  Vict.  c.  76.  ss.  17,  24.] 

The  defendant  had  no  known  residence,  and  could 
not  be  found,  but  he  called  occasionally  at  his  soli- 
citors' for  letters  and  answered  such  letters,  posting 
them  in  London.  The  plaintiff's  solicitor  wrote  to 
the  defendant,  inclosing  a  copy  of  the  writ  of  sum- 
mons, directed  to  the  defendant  at  his  solicitors',  and 
a  correspondence  afterwards  passed  between  the 
plaintiff's  attorney  and  the  defendant  respecting  a 
compromise  of  the  plaintiff's  claim: — The  Court 
granted  a  distringas  to  compel  an  appearance,  though 
there  had  not  been  the  usual  calls  and  appointments. 
Qorrirnge  v.  Terrewest,  20  Law  J.  Rep.  (n.s.)  Q.B. 
209;  2  L.  M.  &  P.  P.C.  12. 

Orders  under  the  17th  section  of  the  Common 
Law  Procedure  Act  will  in  general  be  granted  abso- 
lute in  the  first  instance,  and  need  not  be  served. 
Barringer  v.  Sandley,  22  Law  J.  Rep.  (n.s.)  C.P. 
6;  12  Com.  B.  Rep.  721. 

(C)  Appearance. 

[As  to  the  mode  of  appearing  to  a  writ  of  sum- 
mons, see  15  &  16  Vict.  c.  76.  s.  31 In  person,  see 

section  30. — By  one  of  several  defendants,  see  sec- 
tion 33 Non-appearance  when  writ  not  specially 

indorsed,  see  section  28. — Before  judgment,  see  sec- 
tion 29.] 

An  appearance  sec.  stat.  having  been  entered  for 
the  defendant,  who  was  an  infant,  the  Court  set  it 
and  all  subsequent  proceedings  aside,  without  costs, 
notwithstanding  a  delay  of  several  days  in  the  appli- 
cation, but  they  required  the  defendant  to  undertake 
to  appear  by  guardian  within  four  days.  Leech  v. 
Clahbum,  21  Law  J.  Rep.  (n.s.)  Exch.  37. 

Where  an  appearance  sec.  stat.  has  been  entered 
before  the  24th  of  October,  when  the  15  &  16  Vict. 
c.  76.  came  into  operation,  the  27th  and  28th  sec- 
tions of  that  act  do  not  apply.  Therefore,  where  a 
writ  was  issued  on  the  29th  of  September,  upon  which 
an  appearance  sec.  stat  was  entered  on  the  8th  of 
October,  and  on  the  27th  of  October  a  declaration 
was  filed,  with  a  notice  to  plead  indorsed  thereon,  and 
no  plea  pleaded, — Held,  that  judgment  signed,  with- 
out any  notice  of  filing  the  declaration  having  been 
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given  to  the  defendant,  was  irregular,  and  the  judg- 
ment and  execution  thereon  were  set  aside.  Goodliffe 
V.  Names,  21  Law  J.  Rep.  (n.s.)  Exch.  338;  8  Exch. 
Rep.  134. 

By  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76.  8.  27,  in  case  of  the  non-appearance  of 
the  defendant  where  the  writ  of  summons  is  indorsed 
in  the  special  form  therein  provided,  the  plaintiff  is 
enabled,  on  filing  a  Judge's  order  for  leave  to  pro- 
ceed under  the  provisions  of  the  act,  and  a  copy  of 
the  writ  of  summons,  at  once  to  sign  final  judgment 
in  the  form  contained  in  the  schedule  to  the  act. 
And  by  the  same  section  it  is  enacted,  that  "  it  shall 
be  lawful  for  the  Court  or  a  Judge,  either  before  or 
after  final  judgment,  to  let  in  the  defendant  to  de- 
fend upon  an  application  supported  by  satisfactory 
affidavits  accounting  for  the  non-appearance,  and  dis- 
closing a  defence  upon  the  merits" : — Held,  that  an 
application  to  rescind  the  Judge's  order  may  be  mad« 
on  affidavits  contradicting  those  upon  which  the  order 
was  obtained,  without  disclosing  a  defence  upon  the 
merits.  HaU  v.  Scotson,  23  Law  J.  Rep.  (n.s.)  Exch. 
85;  9  Exch.  Rep.  238. 

Qucere — whether,  if  the  order  stands,  the  judgment 
signed  in  pursuance  of  it  can  be  set  aside  without 
auL'h  affidavits  as  are  mentioned  in  the  statute. 
Ibid. 

QacEce —whether  the  words  of  the  27th  section, 
being  affirmative,  take  away  the  general  power  of 
the  Court  over  its  judgments,  or  are  merely  cumu- 
lative.    Ibid. 

A  plaintiff  issued  a  writ  of  summons  specially  in- 
dorsed, which  was  served  on  the  11th  of  February. 
The  18th  was  the  last  day  for  appearance  by  the 
defendant,  and  in  default  of  appearance  judgment 
was  signed : — Held,  that  execution  might  issue  on 
the  27th  of  February,  although  the  26th  was  a  Sun- 
day, the  174th  rule  of  the  Rules  of  Hilary  term, 
1853,  not  being  applicable  to  such  a  case.  Rowberry 
v.  Morgan,  23  Law  J.  Rep.  (n.s.)  Exch.  191 ;  9  Exch. 
Rep.  730. 

(D)   PARTICnLARS. 

[When  they  may  be  obtained,  see  Reg.  Gen. 
Hilary  term,  1853,  16  Vict.  r.  20,  22  Law  J.  Rep. 
(n.s.)  ix;  1  E.  &  B.  App.  vi.  And  see  as  to  form 
of,  NosMi  v.  Page,  title  Debt.     Also  title  Evi- 

DBNOB,  (A)  ((Z).] 

(a)  Where  there  are  special  Ootmts. 

The  plaintiff's  particulars  of  demand  claimed  "  One 
year's  salary  from  the  Ist  of  June  1850,  to  the  Ist  of 
June  1851,  at  the  rate  of  2001.  per  annum,  or 
damages  for  the  dismissal  of  the  plaintiff  before  the 
end  of  the  year."  The  jury  having  negatived  any 
employment  for  a  year, — Held,  that  the  plaintiff  was 
entitled  to  recover  under  the  above  particulars,  and 
upon  a  count  for  work  and  labour,  for  work  actually 
done  by  him  during  the  year  as  servant  to  the  defen- 
dants. Sams  V.  Montgomery,  20  Law  J.  Rep.  (n.s.) 
C.P.  221;  11  Com.  B.  Rep.  393;  2  L.  M.  &  P. 
P.C.  426. 

(i)  Owing  Credits  im. 

[See  Reg.  Gen.  Hilary  term,  1853,  16  Vict.  r.  13, 
22  Law  J.  Rep.  (n.s.)  viii  ;  1  E.  &  B.  App.  Ixxxi.] 

To  an  action  of  debt  for  HI.  8s.  the  defendant 
pleaded  payment  of  ISt  in  satisfaction,  &c. ; — Held, 


upon  motion  for  judgment  non  obstante  veredicto, 
that  the  plea  was  good;  inasmuch  as  since  Reg. 
Gen,  Trin.  term,  1  Vict,  credits  given  in  the  par- 
ticulars of  demand  need  not  be  pleaded,  a  less  sum 
than  the  debt  in  the  declaration  might,  with  credits 
so  given,  be  equal  to  such  debt.  Turner  v.  Collins, 
2  L.  M.  &  P.  P.C.  9S;  20  Law  J.  Rep.  (n.s.)  Q,.B. 
259. 

(c)  Delivery  of,  with  Declaration. 

[See  Reg.  Gen.  Hilary  term,  1853,  16  Vict.  r.  19, 
22  Law  J.  Rep.  (n.s.)  ivj  1  E.  &  B.  App.  v.] 

Where  a  writ  is  specially  indorsed  under  the  Com- 
mon Law  Procedure  Act, — semble,  that  it  is  irregular 
for  the  plaintiff  to  deliver  any  other  particulars  of 
demand  besides  those  indorsed  on  the  writ,  without 
leave  of  the  Court  or  a  Judge.  But  where  the  plaintiff 
delivered  with  his  declaration  other  particulars,  with- 
out leave,  and  the  defendant,  instead  of  objecting, 
pleaded  and  went  to  trial,  he  was  held  to  have  waived 
the  irregularity,  and  the  plaintiff  was  allowed  to  avail 
himself  of  the  second  particulars.  Promant  v.  Ashley, 
22  Law  J.  Rep.  (n.s.)  aB.  237;  1  E.  &  B.  723. 

(d)  Further  and  better  Particulars. 

In  ordering  further  and  better  particulars,  the 
Court  will  not  compel  the  plaintiff  to  give  particulars 
of  pavments  made  by  the  defendant.  Fnssell  v.  Qor- 
don,  13  Com.  B.  Rep.  847. 

(E)  Deciaeation. 

(a)  Time  within  which  Plaintiff  rrmst  declare. 

[See  15  &  16  Vict.  u.  76.  ».  58.] 

A  plaintiff  who  files  a  declaration  within  one  year 
after  the  process  is  returnable  is  to  be  deemed  out  of 
court  within  the  Reg.  Gen.  Hil.  term,  r.  35,  unless 
he  also  serves  notice  of  declaration  within  the  same 
period.  Eadon  v.  Roberts,  23  Law  J.  Rep.  (n.s.) 
Exch.  8;  9  Exch.  Rep.  227. 

On  the  13th  of  April  1852,  the  plaintiff  issued  his 
writ  of  summons.  On  the  24th  of  October  the  Com- 
mon Law  Procedure  Act  came  into  operation.  On 
the  13th  of  November  the  plaintiff  entered  an  ap- 
pearance for  the  defendant  sec.  stat.  and  filed  a 
declaration,  and  on  the  12th  of  November  1853  gave 
notice  of  declaration : — Held,  that  the  appearance 
sec.  Stat,  was  good,  and  that  the  declaration  ought  to 
be  set  aside.    Ibid. 

A  plaintiff  who,  being  abroad,  has,  after  service  of 
the  writ  of  summons  on  the  defendant,  been  ordered 
to  give  security  for  costs,  with  a  stay  of  proceedings 
in  the  mean  time,  and  does  not  give  security,  but  on 
his  return  to  England  has  the  order  discharged,  is  at 
liberty  to  declare,  although  more  than  a  year  has 
elapsed  since  the  service  of  the  summons.  Ross  v. 
Green,  24  Law  J.  Rep.  (n.s.)  Exch.  193;  10  Exch. 
Rep.  891. 

(5)  Notice  to  declare. 
[See  16  &  16  Vict.  c.  76.  s.  53.] 

(c)  Rule  for  Time  to  declare. 

[See  Reg.  Gen.  Hilary  term,  1853,  16  Vict.  r.  7, 
22  Law  J.  Rep.  (n.s.)  viii;  1  E.  &  B.  App.  iii.] 
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(F)  Plea. 
(a)  Time  to  plead. 

[Notice  to  plead,  see  IS  &  16  Vict.  c.  76.  s.  62.— 

number  of  days,  see  section  63 after  amendment; 

see  section  90.] 

An  order  to  plead  several  matters  was  obtained, 
after  the  rule  office  was  closed,  upon  the  day  that 
the  time  for  pleading  expired.  The  pleas  were 
delivered  the  same  evening,  with  a  copy  of  the  order 
and  a  notice  that  the  rule  would  be  drawn  up  and 
served  as  soon  as  it  could  be  obtained  from  the  office. 
At  10  o'clock  the  following  day  the  plaintiff  signed 
judgment: — Held,  that  the  judgment  was  regular. 
Glen  V.  Lewis,  22  Law  J.  Rep.  (n.s.)  Exch.  24;  8 
Exch.  Rep.  132. 

(J)  Issuable  Pleas. 

[See  title  Bond,  (D)  (c).] 

A  plea  is  not  issuable  which  has  been  already 
decided  to  be  bad  by  the  judgment  of  a  Court. 
Beauclerk  v.  Hook  (in  error),  20  Law  J.  Rep.  (n.s.) 
Q.B.  485. 

In  error  to  reverse  outlawry,  the  error  assigned 
being  that,  at  the  time  of  issuing  the  exigi  facias^ 
the  plaintiff  in  error  was  beyond  the  seas,  the  de- 
fendant pleaded  that  the  plaintiff  left  the  realm 
before  the  awarding  of  the  exigi  facias,  and  volun- 
tarily remained  absent;  and  that  he  had  notice  that 
he  was  about  to  be  demanded  at  the  county  courts, 
and  might  have  returned  before  they  were  holden  : 
— Held,  that  this  plea  was  not  issuable.     Ibid. 

A  plea  to  the  further  maintenance  of  an  action, 
brought  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange,  stating  that  the  defendant  was  in- 
debted to  T  the  drawer,  that  it  was  agreed  between 
them  that  the  defendant  should  pay  by  four  instal- 
ments, and  that  the  defendant  should  accept  a  bill; 
that  the  defendant  accepted  the  bill  in  the  declara- 
tion mentioned  as  security  for  the  payment  of  the 
debt;  that  T  indorsed  to  the  plaintiff  to  hold  the 
bill  as  bis  agent;  that  the  defendant  paid  three  of 
the  instalments  before  action,  and  the  fourth  after 
action,  on  the  day  when  it  became  due,  and  that  it 
became  the  duty  of  T  to  return  the  bill  to  the 
plaintiff, — Held,  a  bad  and  non-issuable  plea.  Be- 
sant  V.  Cross,  20  Law  J.  Rep.  (n.s.)  C.P.  173;  10 
Com.  B.  Rep.  895. 

AVhere  the  plaintiffs  stated  in  the  declaration  that 
the  defendant  was  indebted  to  them  for  calls  ou 
shares  by  virtue  of  the  Companies  Clauses  Consoli- 
dation Act  and  the  Railway  Act,  the  defendants 
being  under  terms  to  plead  issuably,  pleaded  that 
the  action  was  upon  contracts  without  specialty,  and 

that  the  action   did  not  accrue  within  six  years, 

Pleld,  that  this  was  an  issuable  plea,  and  not  a 
frivolous  one  on  account  of  which  the  plaintiffs  were 
entitled  to  sign  judgment.  Corlc  and  Bandon  Rail, 
Co.  V.  Goode,  22  Law  J.  Rep.  (k.s.)  C.P.  147;  13 
Com.  B.  Rep.  618. 

The  abstract  accompanying  a  rule  to  plead  several 
matters  described  this  plea  as  the  Statute  of  Limita- 
tions, but  the  plea  was  held  not  to  be  objectionable 
on  that  account.     Ibid. 

(c)  Several  Pleas. 
[See  15  &  16  Vict.  c.  76.  8.81,] 
The  defendant  to   an   action  of   trespass  ^wire 


elausum  f regit  may  still  plead  together  the  pleas  of 
not  possessed  and  liberum  tenementum,  notwith- 
standing the  former  plea  puts  in  issue  the  possession 
and  also  the  right  to  the  possession  of  the  close  in 
question.  Slocombe  v.  Byal,  20  Law  J.  Rep.  (n.s.) 
Exch.  96;  6  Exch,  Rep.  119. 

A  traverse  of  excuse  for  profert  may  be  pleaded 
with  other  pleas  in  bar.  Porch  v.  Cresswell,  21 
Law  J.  Rep.  (n.s.)  Exch.  301. 

In  an  action  by  the  public  officer  of  a  banking 
co-partnership,  the  Court  allowed  a  plea  denying 
that  the  co-partnership  were,  at  the  commencement 
of  the  suit,  carrying  on  the  business  of  bankers,  in 
addition  to  pleas  of  non-assumpsit  and  accord  and 
satisfaction.  Eoe  v.  Puller,  21  Law  J.  Rep.  (n.s.) 
Exch.  104;  7  Exch.  Rep.  220. 

Parties  may  appeal  to  the  Court  against  a  Judge's 
order  allowing  several  pleas  on  the  ground  that  they 
are  founded  on  the  sameground  of  defence,  although 
the  Common  Law  Procedure  Act  enacts  that  all 
objections  to  pleadings  on  that  ground  shall  be  henrd 
on  the  summons  to  plead  several  matters.  Griffith 
V.  Selhy,  23  Law  J.  Rep.  (n.s.)  Exch.  226 ;  9  Exch. 
Rep.  226. 

To  a  declaration  complaining  of  the  breach  of  an 
agreement  by  the  defendant  to  buy  of  the  plaintiff, 
a  patentee,  all  goods  to  be  ordered  by  the  defendant 
for  the  use  of  the  patent,  a  Judge  at  chambers 
allowed  the  defendant  to  plead  a  plea  denying  the 
plaintiff's  readiness  and  willingness  to  deliver  the 
goods,  and  also  a  plea  "  that  the  goods  which  the 
plaintiff  was  ready  and  willing  to  deliver  were  not 
fit  and  proper  for  working  the  patent."  The  Court 
disallowed  the  latter  plea,  on  the  ground  that  the 
defence  was  available  under  the  plea  of  readiness 
and  willingness.     Ibid. 

{d)  Framed  to  embarrass. 

[See  IS  &  16  Vict.  c.  76.  s.  52.] 

[See  Patent.] 

In  an  action  of  covenant  for  carrying  on  trade  by 
the  defendant,  the  declaration  alleged  that  the  plain- 
tiff was  engaged  in  the  trade  in  Liverpool,  whereof 
the  defendant  had  notice,  and  assigned  as  a  breach 
that  the  defendant  carried  on  the  same  trade  in 
Liverpool  contrary  to  his  covenant.  The  defendant 
pleaded  that  he  had  no  such  notice,  and  the  plaintiff 
demurred  to  the  plea  on  the  ground  that  the  traverse 
was  immaterial.  The  defendant  applied  to  a  Judge 
at  chambers  to  set  aside  the  demurrer  as  frivolous, 
or  to  strike  out  the  allegation  of  notice  in  the  decla- 
ration. The  summons  being  dismissed,  a  similar 
application  was  made  to  the  Court  by  the  defendant, 
but  no  bad  faith  or  trick  being  shewn  to  exist  on  the 
part  of  the  plaintiff,  the  Court  refused  to  gi-ant  either 
alternative.  Tallis  v.  Tallis,  21  Law  J.  Rep.  (n.s.) 
Q.B.  26fl;  1  E.  &  B.  .3!)7. 

Cutfs  v.  Surridge,  9  Q.B.  Rep.  1015;  a.  c.  16 
Law  J.  Rep.  (n.s.)  Q.B.  193,  explained  and  qualified. 
Ibid. 

To  an  action  containing  two  counts  upon  two  mort- 
gage deeds,  and  two  upon  bonds  collateral  to  them, 
the  defendant  pleaded  to  each  count  the  Statute  of 
Limitations,  3  &  4  Will.  4.  c.  42;  to  which  the 
plaintiff  replied,  that  the  defendant  before  the  com- 
mencement of  the  suit  made  an  acknowledgment 
that  the  debt  remained  unpaid  and  due  to  the  plain- 
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tiff,  within  the  true  intent  and  meaning  of  the  statute, 
anil  that  the  action  was  brought  within  twenty  years 
after  such  acknowledgment : — Held,  that  this  repli- 
cation was  framed  to  embarrass  and  prejudice  the 
fair  trial  of  the  cause,  and  must  be  amended  by 
specifying  one  or  more  of  the  modes  of  aoknow- 
leilijment  mentioned  in  the  statute.  Forsyth  v. 
Bristowe,  22  Law  J.  Rep.  (n.s.)  Exch.  70;  8  Exch. 
Rep.  347. 

(c)  Puis  darrein  Continuance. 

To  an  action  on  a  recognizance  of  bail,  the  defen- 
diint  pleaded,  first,  no  record  of  such  recognizance; 
secondly,  no  writ  of  ca.  sa.;  and  thirdly,  payment. 
The  plaintiff  having  obtained  judgment  on  the  first 
two  pleiis,  the  issue  on  the  third  came  on  for  trial  at 
Nisi  Prius,  when  the  defendant  tendered  a  plea^ais 
darrein  continuance,  which  was  accepted  by  the 
Judge,  and  the  jury  discharged  from  trying  the  issue 
joined  : — Held,  that  the  plea  puis  darrein  continue 
ance  was  properly  received,  as  it  was  a  waiver  of 
those  pleas  which  only  remained  to  be  tried.  Wagner 
V.  Inibrie,  20  Law  J.  Rep.  (n.s.)  Exch.  23S;  6  Exch. 
Rep.  380. 

(/)   Withdrawing  Plea. 

The  plaintiff  becoming  insolvent  after  issue  joined, 
the  defendant,  by  leave  of  a'Judge,  given  under  the 
statute  15  &  16  Vict.  c.  76.  a.  142,  (the  plaintiff's 
assignees  not  giving  security  for  costs),  pleaded  a 
plea  of  the  plaintiff's  insolvency,  withdrawing  his 
old  pleas.  'The  plaintiff,  confessing  the  plea  and 
giving  notice  to  tax  his  costs,  under  rule  23.  of  the 
JVew  Pleading  Rules,  the  Court  held  that  the  plain- 
tiff was  entitled  to  costs  under  the  rule  if  the  plea  of 
insolvency  stood,  but  allowed  the  defendant  to  with- 
draw that  plea,  and  to  substitute  his  old  pleas  again 
and  to  go  on  with  the  action.  Plummer  v.  Sedge, 
24  Law  J.  Rep.  (n.s.)  Q.B.  24. 

(G)   PlEADIKO  and  DEMnKRINQ   TOQETHEK. 

[See  IS  &  16  Vict.  c.  76.  ».  80.] 

Where  a  party  has  obtained  a  Judge's  order  for 
leave  to  traverse  and  demur  to  a  pleading  under  the 
80th  section  of  the  Common  Law  Procedure  Act, 
1852,  and  judgment  has  been  given  against  him  on 
the  demurrer,  the  Court  will  not  rescind  the  order  as 
to  the  traverse  and  strike  it  out.  Sheehy  v.  the  Pro- 
fessional Life  Assurance  Co.,  22  Law  J .  Rep.  (n.s.  ) 
C.P.  24,9. 

Where  a  party  applies  for  leave  to  plead  by  way 
of  traverse,  and  demur  to  the  same  pleading,  under 
the  15  &  16  Vict.  c.  76.  s.  80,  he  ought  to  swear 
that  the  allegations  proposed  to  be  traversed  are 
untrue.  Lurrdey  v.  Gye,  22  Law  J.  Rep.  (n.s.) 
Exch.  9. 

Semble — that  in  such  cases  if  the  facts  are  within 
his  own  personal  knowledge,  he  must  swear  posi- 
tively to  that  effect ;  if  not,  then  that  he  is  so  in- 
formed and  believes;  and  if  a  third  person  is  vouched 
he  should  shew  either  that  he  has  made  inquiry  of 
that  person,  or  that  it  would  be  impossible  or  incon- 
venient to  do  so.     Ibid. 

In  an  action  on  a  contract  the  Court  allowed  the 
defendant  both  to  plead  and  demur  to  the  declara- 
tion, although  the  validity  of  the  contract  had  been 
affirmed  on  a  motion  for  an  injunction  in  the  Court 
of  Chancery,  to  which  the  defendant  was  a  party, 


and  in  the  decision  of  which  Court  he  had  acquiesced. 
Ibid. 

It  is  discretionary  with  the  Judge  whether  he  will 
allow  a  party  to  plead  and  demur  together,  although 
the  affidavit  may  be  made  as  required  by  the  16  &  16 
Vict.  c.  76.  s.  80.  Thompson  Y.  Knowles,  24  Law  J. 
Rep.  (n.s.)  Exch.  43. 

(H)  Demurker. 

[As  to  form  of  paper  books,  see  Reg.  Gen. 
Hil.  term,  1856,  16  Vict.  r.  17;  22  Law  J.  Rep. 
(ir.s.)ix;  1  E.  &  B.  App.  v.] 

Special  demurrers  pending  at  the  time  when  the 
Common  Law  Procedure  Act  came  into  operation 
are  not  affected  by  its  provisions,  but  must  be  decided 
according  to  the  previous  law.  Pinhorn  v.  Sowster, 
or  Sonster,  22  Law  J.  Rep.  (n.s.)  Exch.  18;  8  Exch. 
Rep.  138. 

The  objection  that  paper  books  have  not  been 
delivered  in  time  nor  paid  for,  may  be  taken  in  the 
Common  Pleas  without  any  notice  of  an  intention 
to  take  it.  Borsett  v.  Asp'din,  2  L.  M.  &  P.  P.C. 
625;  11  Com.  B.  Rep.  651. 

(I)   SnQOESTION    OF    NeW  MATTER. 

[See  15  &  16  Vict.  c.  76.  s.  143.] 
To  entitle  a  defendant  to  a  rule  for  a  suggestion 
under  the  143rd  section  of  the  Common  Law  Proce- 
dure Act,  it  must  be  clearly  and  satisfactorily  shewn 
by  affidavit,  that  the  facts  sought  to  be  added  by  the 
suggestion  will  make  the  pleading  good.  Mamley  v, 
Boycot,  22  Law  J.  Rep.  (n.s.)  Q.B.  265;  2  E.  &  B. 
46. 

In  order  to  entitle  a  party  to  a  suggestion  after  a 
pleading  has  been  adjudged  defective  under  section 
143.  of  the  Common  Law  Procedure  Act,  he  must 
shew  by  affidavit  a  clear  and  satisfactory ^rimiJ/acie 
case  of  the  truth  of  the  facts  proposed  to  be  suggested, 
and  of  their  sufficiency  to  render  the  pleading  good. 
Fisher  v.  Bridges,  22  Law  J.  Rep.  (n.s.)  Q,.B.  270; 
2  E.  &  B.  118. 

(J)  Trial. 

[Judgment  for  not  proceeding  to  trial,  see  title 
Jddgment.] 

(a)  Notice  of  Trial. 
(1)  After  Injunction. 
A  town  cause  having  been  made  a  remanet,  and 
then  postponed  by  consent  to  the  Sittings  after  Hilary 
term,  1849,  further  proceedings  were  stayed  by  an 
injunction  obtained  by  the  defendant  on  the  1 1th  of 
January  1 849.  The  injunction  was  dissolved  on  the 
7th  of  August  1850  :_Held,  that  the  plaintiff  was 
not  bound  to  give  afresh  notice  of  trial  for  the  sittings 
after  Michaelmas  term.  The  Stockton  amd  Dar- 
lington Rail.  Co.  V.  Fox,  20  Law  J.  Rep.  (n.s.) 
Exch.  96;  6  Exch.  Rep.  127. 

(2)  Short  Notice. 

[See  Reg.  Gen.  Hil.  term,  1853,  16  Vict.  r.  35, 
22  Law  J.  Rep.  (n.s.)  xi;  1  E.  &  B.  App.  ix.] 

The  defendant  having  obtained  time  to  plead, 
taking  short  notice  of  trial,  if  necessary,  before  the 
sheriff,  delivered  two  pleas  on  the  5th  of  August, 
whereupon  the  defendant  on  the  10th  delivered  a 
replication  joining  issue  on  the  pleas,  and  on  the 
following  day  delivered  the  issue  with  notice  of  trial 
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indorsed  to  try  the  issue  before  the  sheriff  on  the  18th. 
The  defendant  having  returned  the  i<sue  and  notice 
of  trial,  and  the  cause  having  been  tried  in  his 
absence,  it  was  objected  that  the  plaintiff  was  not 
entitled  to  give  short  notice  of  trial;  and  that  the 
w.  rd  "  issue  "  had  been  improperly  used  for  "  issues  "; 
—  Held,  that  the  writ  of  trial  was  good.  Flowers  v. 
Welch,  23  Law  J.  Rep.  (n.s.)  Exch.  7;  9  Exch.  Rep. 
272. 

In  an  action  on  a  judgment  the  defendant  pleaded 
lad  tiel  record.  The  plaintiff  joined  issue,  and  gave 
notice  on  Saturday  of  his  intention  to  produce  the 
record  on  the  following  Monday: — ^Held,  that  the 
notice  was  sufficient.  Maguire  v.  Kincaird,  21  Law 
J.  Rep.  (U.S.)  Exch.  264;  7  Exch.  Rep.  608. 

[And  see,  as  to  the  length  of  notice,15  &  16  Vict. 
c.  76.  8.  97. — as  to  form  and  service,  Reg.  Gen.  Hil. 
term,  1853, 16  Vict.  r.  3i,  22  Law  J.  Rep.  (n.s.)  xi; 

1  E.  &  B.  App.  ix as  to  notice  of  trial  without 

joining  issue,  Reg.  Gen.  Hil.  term,  1853,  16  Vict. 
r.  40,  22  Law  J.  Rep.  (n.s.)  xi;  I  E.  &  B.  App.  x. 
— as  to  continuance,  Reg.  Gen.  Hil.  term,  1853,  16 
Vict.  r.  34,  22  Law  J.  Rep.  (n.s.)  xi;  1  E.  &  B. 
App  ix. — as  to  countermand,  stat.  15  &  16  Vict. 
c.  76.  s.  98,  and  Reg.  Gen.  Hil.  term,  1853, 16  Vict. 
r.  34,  22  Law  J. Rep.  (k.s.)  xi;  1  E.  &  B.  App,  ix.] 

(6)  Issue,  Nisi  Prius  Record,  and  Entry  of  Causes. 

[See  15  &  16  Vict.  c.  76.  ss.  1 02, 1 03 Reg.  Gen. 

Hil,  term,  1853,  16  Vict.  r.  43.  and  Schedule.] 

(c)   View  and  Inspection. 

[See  15  &  16  Vict.  c.  76.  s.  114.  and  17  &  18 
Vict.  c.  125.  s.  58.] 

{d)  By  Proviso. 

[See  15  &  16  Vict.  c.  76.  s.  116;  and  Reg.  Gen. 
Hil.  term,  1853, 1 6  Vict.  r.  42, 22  Law  J.  Rep.  (n.s.) 
xi;  1  E.  &  B.  App.  X.] 

(e)  Proceedings  at  the  Trial. 

(1)  Conduct  of  the  Cause. 

The  wife  of  a  plaintiff  cannot  claim  to  manage  the 
cause  for  him  at  Nisi  Prius,  he  being  absent  and  in 
cu.stody.     Cohbat  v.  Hudson,  15  Q.B.  Rep.  988. 

And,  where  the  Judge  refiised,  in  such  a  case,  to 
hear  the  wife  as  advocate,  and,  the  husband  not 
appearing  in  person  or  by  attorney,  a  nonsuit  was 
diretted,  the  Court  refused  to  set  the  nonsuit  aside. 
Ibid. 

But,  ^er  Lord  Campbell,  C  J.,  on  an  application 
directly  concerning  liberty,  as  a  motion  for  a  habeas 
corpus,  the  wife  may  be  heard  on  behalf  of  her 
husband.     Ibid. 

The  2nd  section  of  the  act  to  amend  the  law  of 
evidence,  14  &  15  Vict.  c.  99,  does  not  abridge  the 
former  right  of  a  party  to  a  suit  to  act  as  his  own 
advocate ;  and  a  Judge  at  Nisi  Prius  has  no  authority 
to  prevent  a  party  to  a  suit  addressing  the  jury  us 
his  own  advocate,  and  afterwards  giving  evidence  as 
a  witness  in  support  of  his  own  case:  but  such  a 
course  of  proceeding  is  most  objectionable.  Cobbeit 
v.  Hudson,  22  Law  J.  Rop.  (Vs.)  Q.B.  11;  IE. 
&B.  11. 

(2)  Right  to  begin. 

A  new  trial  will  not  be  granted  because  a  Judge 
has  wrongly  ruled  at  Nisi  Prius  as  to  which  party 


must  begin,  unless  such  ruling  did  clear  and  manifest 
injustice.  Branford,  or  Brandford,  v.  Freeman,  20 
Law  J.  Rep.  (n.s.)  Exch.  36;  5  Exch.  Rep.  734. 

In  assumpsit  for  goods  sold,  the  defendant  pleaded 
as  to  all  but  171/.  7s.  6d.  non  assumpsit,  and  as  to 
that  sum  that  he  gave  the  plaintiff  a  bill  of  exchange 
for  that  amount,  which  was  not  due  at  the  time  the 
action  was  brought.  This  was  denied  by  the  repli- 
cation, and  by  the  particulars  of  demand  the  plain- 
tiff's demand  was  limited  to  1711.  7s.  Gd.: — Held, 
that  the  defendant  was  entitled  to  begin.  Edge  v, 
HUlary,  3  Car.  &  K.  42. 

(3)  Addressing  the  Jury. 

[See  17  &  18  Vict.  i;.  125.  o.  18.] 

Where,  at  the  close  of  the  plaintiff's  case  at  Nisi 
Prius,  the  Judge  rules  that  there  is  no  evidence  to 
go  to  the  jury,  the  plaintiff's  counsel  is  not  entitled 
to  sum  up  under  the  17  &  18  Vict.  c.  125.  s  18. 
Hodges  Y.  Ancrum,  24  Law  J.  Rep.  (n.s.)  Exch. 
257. 

(4)   Withdrawing  the  Record. 

The  plaintiff's  counsel  having,  after  the  usual  time 
of  entering  causes  had  elapsed,  stated  to  the  Court 
before  a  cause  was  called  on  that  he  should  withdraw 
the  record,  and  he  applied  to  the  Court  to  be  allowed 
to  re-enter  it;  this  was  objected  to  by  the  counsel  for 
the  defendant,  who  immediately  entered  a  ne  reci- 
piatur.  The  plaintiff's  attorney  then,  without  taking 
the  record  ovit  of  the  possession  of  the  officer,  stated 
to  him  that  he  wished  to  withdraw  the  record  and 
re-enter  it,  and  he  paid  the  usual  fees.  An  appli- 
cation having  been  afterwards  made  by  plaintiff's 
counsel  to  have  the  cause  tried  in  its  order, — Held, 
first,  that  the  record  had  been  withdrawn;  secondly, 
that  the  plaintiff  was  not  entitled  to  re-enter  it. 
Pope  V.  Fleming,  3  Car.  &  K.  146. 

(/)  Adjourning  or  Postponing. 

[See  17  &  18  Vict.  c.  125.  s.  13.] 

The  defendant,  a  master  mariner,  having  gone 
abroad,  in  the  course  of  his  business,  "after  the  com- 
mencement of  the  action,  and  after  time  obtained  to 
plead,  but  before  issue  joined, — the  Court  refused  to 
postpone  the  trial  until  his  return  to  England,  on  the 
ground  that  his  evidence  was  material  and  necessary 
to  make  out  his  defence.  Solomon  v.  Howa/rd,  12 
Com.  B.  Rep.  463. 

(g)  Verdict  and  Nonsuit. 

[See  17  &  18  Vict  e.  125.  s.  33,  and  Reg.  Gen. 
Hil.  term,  1853,16  Vict.  r.  50,  22  Law  J.  Rep.  (n.s.) 
xii ;  1  E.  &  B.  App.  xii.] 

Nonsuit  will  not  lie  upon  a  wrong  venue,  if  there 
is  no  issue  in  the  pleadings  upon  the  locality. 
Hitchings  v.  Hollingsworth,  7  Moore,  P.C.  228. 

In  an  action  of  debt  upon  a  bond,  the  jury  re- 
turned a  verdict  for  the  plaintiff.  The  Supreme 
Court  of  Jamaica  afterwards,  upon  motion  by  the 
defendant,  ordered  a  judgment  of  nonsuit  to  be 
entered  for  the  defendant,  upon  the  ground  that  the 
action  was  a  local  one,  and  that  the  venue  was  laid 
in  a  wrong  country.  The  plaintiff  had  not  been 
called  at  the  trial,  nor  was  any  leave  reserved  to  enter 
a  nonsuit.    Such  judgment,  upon  appeal,  reversed, 


PRACTICE,  AT  LAW. 


567 


the  Judicial  Committee  holding,  that  the  supreme 
Court  had  no  authority  to  grant  such  judgment  of 
nonsuit,  and  the  judgment  ordered  to  be  set  aside, 
and  a  venire  de  novo  awarded.     Ibid. 

If,  upon  the  trial  of  a  cause,  the  Judge  directs  a 
nonsuit,  and  the  plaintiff  does  not  appear  when  called, 
and  judgment  of  nonsuit  is  therefore  entered  against 
him,  he  cannot  tender  a  bill  of  exceptions  and  bring 
a  writ  of  error,  assigning  for  error  that  the  Judge 
improperly  directed  the  nonsuit.  The  proper  course 
is  for  the  plaintiff  to  appear  and  require  the  Judge  to 
direct  the  j  ury  in  point  of  law  in  his  favour,  and  upon 
the  Judge  refusing  to  permit  him  to  appear,  and  non- 
suiting him  against  his  will,  or  refusing  to  direct  the 
jury  in  his  favour,  the  plaintiff  may  tender  a  bill  of 
exceptions,  and  bring  a  writ  of  error.  Corsar  v. 
Eeed,  21  Law  J.  Rep.  (n.s.)  Q.B.  18;  17  Q-B.  Rep. 
540;  2  L.  M.  &  P.  P.C.  646. 

A  plaintiff  in  a  county  court  has  a  right  to  elect  to 
be  nonsuited  at  the  latest  moment  before  the  Judge 
has  pronounced  his  judgment,  or,  when  there  is  a 
jury,  before  they  have  delivered  their  verdict. 
Oitthwaite  v.  Hudson,  21  Law  J.  Rep.  (if.s.)  Exch. 
151;  7  Exch.  Rep.  980. 

If  there  be  any  evidence  to  support  any  coimt  of 
the  declaration,  the  Judge  will  not  nonsuit.  Harman 
V.  Johnson,  3  Car.  &  K.  272. 

The  Court  will  not  nonsuit  a  plaintiff  on  the  ground 
that,  to  make  out  a  case  in  his  favour,  part  of  the 
testimony  of  his  own  witnesses  must  be  disbelieved. 
Srkn  v.'Rust,  3  Car.  &  K.  294. 

Where  a  point  was  reserved  on  the  trial  of  a  cause 
before  the  passing  of  the  Common  Law  Procedure 
Act,  18S4,  the  party  in  whose  favour  it  is  reserved 
cannot,  if  he  fail  in  the  Court  below  on  his  motion  to 
enter  a  verdict  or  nonsuit  on  the  reserved  point, 
appeal  from  the  decision  of  that  Court  to  a  court  of 
error,  under  section  34.  of  the  above-mentioned  act, 
for  that  section  only  authorizes  proceedings  in  error 
in  the  case  on  points  reserved  since  the  act  passed — 
Plait,  B.  dissentiemte.  Vansiitart  v.  Taylor,  24 
Law  J.  Rep.  (n.s.)  Q,.B.  198;  4  E.  &  B.  910. 

Where  a  rule  nisi  drawn  up  on  reading  an  affidavit 
and  deposition,  called  on  the  defendant  to  shew  cause 
why  a  new  trial  should  not  be  had  "on  the  grounds 
set  forth  in  the  said  affidavit  and  deposition " : — 
Held,  that  this  was  not  a'compliance  with  the  17  &  18 
Vict.  c.  125.  8.  33,  which  enacts,  that  in  every  rule 
nisi  for  a  new  trial,  &c.  "  the  grounds  upon  which 
such  rule  shall  have  been  granted  shall  be  shortly 
stated  therein."  Drayson  v.  Andrews,  24  Law  J. 
Rep.  (n.s.)  Exch.  22;  10  Exch.  Rep.  472. 

(Ji)  Issue  for  the  Judge. 

The  plaintiff  having  tendered  secondary  evidence 
of  the  contents  of  a  letter,  the  defendant  produced 
a  letter,  alleging  it  to  be  the  original,  which  being 
denied  by  the  plaintiff,  the  defendant  tendered  evi- 
dence to  prove  the  originality.  The  Judge  refused 
to  receive  the  evidence  at  that  period  of  the  cause, 
ruling  that  it  might  be  produced  by  the  defendant, 
as  part  of  his  case,  to  the  jury: — Held,  that  the 
Judge  ought  to  have  received  evidence  on  the  point 
as  a  collateral  issue,  and  have  decided  as  to  the 
admissibility  of  the  original  letter,  or  of  secondary 
evidence  of  its  contents,  without  reference  to  the 
jurv.  Boyle  v.  Wiseman,  24  Law  J.  Rep.  (n.s.) 
Exch.  284. 


(K)  New  Trial. 

The  Judge  at  the  trial  offered  the  plaintiff's 
counsel  leave  to  amend,  which  was  refused  by  him, 
owing  to  the  strong  opinion  expressed  by  the  Judge 
that  the  contract  was  a  joint  contract: — Held,  no 
ground  for  a  new  trial.  Liicas  v.  Becde,  20  Law  J. 
Rep.  (n.s.)  C.P.  134;  10  Com.  B.  Rep.  739. 

Where  the  jury  have  found  a  verdict  for  the  de- 
fendant, with  leave  given  to  the  plaintiff  to  enter  a 
verdict  for  a  sum  at  which  his  damages  have  been 
contingently  assessed  at  the  trial,  the  Court  will  not 
afterwards  grant  a  new  trial  in  order  that  there  may 
be  a  fresh  assessment  of  damages,  unless  the  plaintiff's 
counsel  has  objected  to  such  contingent  assessment 
at  the  trial.  Booth  v.  CUne,  20  Law  J.  Rep.  (h.s.) 
C.P.  151;  10  Com.  B.  Rep.  827. 

Where  a  Judge,  in  summing  up  to  the  jury,  mis- 
takes the  law  upon  a  collateral  point,  upon  which  a 
bill  of  exceptions  would  not  lie,  a  new  trial  will  not 
be  granted  as  of  right,  but  the  Court  will  exercise  its 
discretion  according  to  its  opinion  of  the  result  being 
in  accordance  with  the  justice  of  the  case.  Black  v. 
Jones,  20  Law  J.  Rep.  (n.s.)  Exch.  162;  6  Exch. 
Rep.  213. 

A  verdict  having  been  found  for  both  defendants^ 
a  rule  for  a  new  trial  was  moved  for  on  the  ground 
of  misdirection;  but  it  being  admitted  that  there  was 
no  evidence  against  one  of  the  defendants,  the  Court, 
in  granting  the  rule  nisi,  imposed  as  a  term  that  his 
name  should  be  struck  out  of  the  declaration,  and 
the  plaintiff  should  pay  his  costs.  De  Bernairdy  v. 
Ha/rdimg,  22  Law  J.  Rep.  (n.s.)  Exch.  340;  8 
Exch.  Rep.  822. 

Where  a  bill  of  exceptions  has  been  tendered  the 
party  cannot  afterwards  move  for  a  new  trial  upon 
a  point  which  might  have  been  (but  was  not)  included 
in  the  bill  of  exceptions,  without  abandoning  the 
bill  of  exceptions.  Adams  v.  Andrews,  20  Law  3. 
Rep.  (n.s.)  Q.B.  39;  15  Q,.B.  Rep.  284, 1001. 

Semble — that  if  the  point  could  not  have  been 
included  in  the  bill  of  exceptions,  the  motion  for  a 
new  trial  might  have  been  made  concurrently.  Ibid. 

Where  a  party  has  obtained  a  rule  nisi  for  a  new 
trial  by  leave  of  the  Court  after  the  expiration  of 
the  first  four  days  of  term,  but  without  giving 
notice  within  that  period  to  the  opposite  party  of 
his  intention  to  move,  and  the  opposite  party  has 
signed  judgment  without  any  notice  of  the  motion, 
the  Court  will  not  permit  the  rule  to  be  made  abso- 
lute, if  the  objection  is  raised  on  shewing  cause. 
Doe  d.  Whitty  v.  Can;  20  Law  J.  Rep.  (n.s.)  Q.B. 
83;  16Q.B.  Rep.  117. 

Quwre — whether  an  application  to  set  aside  the 
judgment  might  not  have  been  made  promptly. 
Ibid. 

Where  a  plaintiff  had  stated  that  a  certain  agree- 
ment had  not  been  attested,  and  evidence  was  given 
by  the  defendant  of  its  having  been  attested,  and  of 
the  attestation  having  been  torn  off, — Held,  that 
assuming  the  defendant's  evidence  to  he  true,  yet  as 
the  defendant  had  not  been  injured,  nor  the  merits 
of  the  cause  affected  by  the  plaintiff's  evidence, 
there  was  no  ground  for  a  new  trial.  Soneymanv. 
Lewis,  23  Law  J.  Rep.  (h.s.)  Exch.  204. 

Where  the  verdict  was  for  a  sum  not  exceeding 
20/.  a  new  trial  was  granted,  the  Judge  expressing 
himself  dissatisfied  with  the  verdict,  and  there  being 
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an  uncontradicted  affidavit  that  before  the  defendant's 
case  Iwd  been  heard  one  of  the  jurymen  had  said, 
"The  parson  (meaning  the  defendant)  will  get  served 
out."  Martin,  B.  dissentients.  AUum  v.  Boultbee, 
23  Law  J.  Rep.  (n.s.)  Exch.  208. 

On  the  trial  of  an  indictment  for  obstructing  a 
navigable  strait  of  the  sea  by  erecting  walls  and 
placing  stones  there,  the  jury  acquitted  the  defen- 
dant : — Held  (Coleridge,  J.  dissentiente),  that  this 
was  not  a  proceeding  in  which  the  Court  could 
grant  a  new  trial.  Segina  v.  Russell,  23  Law  J. 
Kep.  (N.s.)  M.C.  173. 

Per  Coleridge,  J.,  where  a  proceeding  is  in  form 
criminal,  but  really  for  the  trial  of  a  civil  right,  the 
Court  will  not  grant  a  new  trial  unless  the  Jury  have 
been  clearly  misdirected  by  the  Judge,  or  have 
returned  a  perverse  verdict ;  and  where  a  Judge  has 
used  in  the  course  of  his  summing  up  a.T  inaccurate 
expression,  but  the  substance  of  his  direction  was 
correct,  and  the  jury  do  not  appear  to  have  been 
misled,  the  Court  will  not  interfere.    Ibid. 

Semble — that  a  new  trial  may  be  granted  after  an 
acquittal  upon  an  indictment,  upon  the  ground  that 
the  verdict  is  against  the  evidence.     Ibid. 

The  effect  of  the  44th  section  of  the  second  Com- 
mon Law  Procedure  Act,  1854, 17  &  IB  Vict.  c.  125, 
is,  that  where  a  verdict  is  set  aside  on  the  ground  of 
its  being  against  evidence,  a  party  who  fails  on  the 
first  trial  but  succeeds  on  the  second  has  to  pay  his 
oivn  costs  of  the  first  trial.  Evans  v.  Robinson,  24 
Law  J.  Eep.  (n.s.)  Exch.  214. 

(L)  Special  Cases. 

[See  titles  Costs — Ekroe.  And  stat.  15  &  16 
Vict.  c.  76.  ss.  42,  46,] 

A  deed  having  been  stamped  with  the  duty  of 
il.  15s.,  and  nine  progressive  stamps  of  \l.  5s.  each, 
and  the  opinion  of  the  Commissioners  of  Inland 
Revenue  having  been  desired  on  the  question  under 
the  13  &  14  Vict.  c.  97,  they  were  of  opinion  that 
the  deed  was  chargeable  under  the  55  Geo.  3.  c.  185. 
■with  the  ad  valorem  duty  of  1,0002.,  and  with  nine 
progressive  duties  of  \l.  each  as  a  conveyance  upon 
the  sale  of  property,  but  stated  a  special  case  for  the 
opinion  of  this  Court: — Held,  first,  dissentiente  Pol- 
lock, C.B.,  that  the  counsel  for  the  appellant  was 
entitled  to  begin.  Held,  secondly,  that  the  Crown 
had  the  general  right  of  reply;  and,  per  Pollock, 
C.B.,  in  the  Exchequer  the  Crown  has  the  right  to 
a  general  reply  in  all  cases  where  the  Crown  has  an 
interest.  Chandos  v.  the  Convmissioners  of  Inland 
Revenue,  20  Law  J.  Rep.  (n.s.)  Exch.  269;  6  Exch. 
Rep.  2S4. 

The  Court  directed  a  special  case  to  be  set  down 
for  argument,  which  was  signed  by  the  plaintiff  (who 
intended  to  argue  it  in  person),  and  by  counsel  for 
the  defendants.  Udney  v.  the  East  India  Co.,  22 
Law  J.  Rep.  (n.s.)  C.P.  211;  13  Com.  B.  Rep.  742. 

The  Chancery  Practice  Amendment  Act  (15  &  16 
Vict.  e.  86.  s.  61.),  which  takes  from  the  Court  of 
Chancery  the  power  of  sending  cases  for  the  opinion 
of  a  court  of  common  law,  is  not  retrospective  in  its 
operation,  so  as  to  prevent  the  argument  of  a  case 
sent  before  the  1st  of  November  1852,  the  day  of  the 
act  coming  info  operation.  Holson  v.  Neale,  22  Law 
J.  Rep.  (n.b.)  Exch.  25;  8  Exch.  Rep.  131. 

Qucere — whether  that  section  applies  to  causes 
affecting  the  rights  of  the  Crown.     Ibid. 


The  plaintiff  and  the  defendant,  in  January  1854, 
agreed  to  state  a  special  case,  under  the  Common 
Law  Procedure  Act,  1852.  On  the  23rd  of  October 
1854,  their  attomies  signed,  in  parts,  a  consent  to  a 
Judge's  order  for  the  stating  of  the  special  case.  The 
plaintiff's  attorney,  on  the  24th  of  October  1854,  the 
day  on  which  the  Common  Law  Procedure  Act,  1854, 
came  into  operation,  on  producing  the  consent  signed 
by  the  defendant's  attorney,  obtained  a  Judge's  order 
for  stating  the  special  ease.  The  case  did  not  con- 
tain any  clause  prohibiting  the  parties  from  bringing 
error  upon  it : — Held,  that,  as  the  Judge's  sanction 
to  stating  the  case  was  not  given  until  after  the  Com- 
mon Law  Procedure  Act,  1854,  had  come  into  force, 
though  the  parties  had  consented  to  state  the  case 
before,  error  might  be  brought  upon  the  special  case 
under  the  provisions  of  the  last -mentioned  act. 
Elliott  v.  Bishop  (in  error),  24  Law  J.  Rep.  (n.s.) 
Exch.  158. 

On  a  special  case  under  the  Common  Law  Proce- 
dure Act,  1852,  without  pleadings,  the  question 
being,  whether  the  plaintiff  was  entitled  to  certain 
trade  and  tenant's  fixtures,  the  Court  directed  judg- 
ment to  be  entered  for  the  plaintiff,  except  as  to 
tenant's  fixtures,  and,  in  the  absence  of  any  agree- 
ment between  the  parties,  the  plaintiff  was  allowed 
the  general  costs  of  the  cause,  after  deducting  the 
defendant's  costs  relating  to  the  tenant's  fixtures. 
The  defendant  brought  error  under  the  provisions  of 
the  Common  Law  Procedure  Acts,  1852  and  1854; 
but  the  Court  of  error,  reversing  the  judgment  below 
as  to  the  tenant's  fixtures,  gave  judgment  for  the 
plaintiff  both  as  to  the  trade  and  tenant's  fixtures, 
but  gave  no  judgment  as  to  the  costs.  On  an  appli- 
cation to  the  Court  below  to  direct  the  Master  to 
allow  the  plaintiff  his  costs  of  the  special  case  and 
proceedings  thereon  without  the  deduction  originally 
made, — Held,  that  the  Court  had  no  power  so  to 
direct  the  Master,  the  coats  being  under  the  controul 
of  the  Court  of  error.  Elliott  v.  Bishop,  24  Law  J. 
Rep.  (n.s.)  Exch.  303. 

(M)  Irregulakitt. 

[See  Reg.  Gen.  Hil.  term,  1857, 16  Vict.  rr.  135, 
136, 22  Law  J.  Rep.  (n.s.)  xvii ;  1  E.  &  B.  App.xxiv.] 

The  plaintiff,  on  the  24th  of  March,  gave  notice  of 
trial  for  the  first  sittings  for  London  in  Easter  term, 
and  on  the  20th  of  April  gave  notice  of  his  intention  to 
enter  and  try  the  cause  as  undefended  at  the  second 
sittings.  The  defendant  accordingly  did  not  appear 
at  the  first  sittings,  on  the  22nd  of  April,  when  the 
cause  was  tried,  and  a  verdict  found  for  the  plaintiff. 
The  defendant,  on  the  6th  of  May,  moved  for  a  rule 

to  set  aside  the  proceedings  for  irregularity: Held, 

that  he  ought  to  have  moved  within  four  days  from 
the  day  of  trial.  Ellaby  v.  Moore,  22  Law  J.  Rep. 
(n,s.)  C.P.  253;  13  Com.  B.  Rep.  907. 

(N)  Staying  and  setting  aside  Proceedings. 
[See  ante,  (L).] 
An  action  of  debt  having  been  brought  in  the 
superior  court  to  recover  SI.  10s.,  the  defendants 
pleaded,  except  as  to  8/.  1 4s.,  never  indebted,  and  as 
to  8Z.  14s.  a  tender  and  payment  of  that  sum  into 
court.  The  jury  found  a  verdict  for  the  plaintiff  on 
the  first  issue,  damages  16s.,  and  for  the  defendants 
on  the  plea  of  tender.  A  motion  having  been  made 
to  stay  the  proceedings  on  payment  of  the  debt,  with- 
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out  coats,  on  the  ground  of  the  action  being  frivolous, 
the  Court  refused  the  rule.  Nurden,  or  Nurdin,  v. 
Favrhanks,  20  Law  J.  Eep.  (n.s.)  Exch.  20;  S  Exch. 
Eep.  738. 

The  Court  will  not  stay  an  action  by  the  pruvi- 
sional  assignees  of  an  insolvent  debtor  against  an 
alleged  debtor  of  the  insolvent,  on  the  ground  that  by 
an  order  of  Nisi  Prius,  made  in  an  action  between  the 
insolvent  himself  and  the  same  debtor  for  the  same 
cause  of  action,  all  matters  in  difference  in  the  cause 
were  referred  to  an  arbitrator,  before  whom  the 
matters  so  referred  are  still  pending.  Sturgis  v. 
Curzon,  21  Law  J.  Kep.  (n.s.)  Exch.  38;  7  Exch. 
Kep.  17. 

Where  eight  passengers  in  a  ship  signed  a  round 
robin,  and  employed  the  same  attorney  to  bring  separate 
actions  against  the  owners,  for  damages  arising  out  of 
a  breach  of  contract  for  the  passage,  whereby  the 
plaintiifs  suffered  in  their  health,  the  Court  refused 
a  rule  to  stay  proceedings  in  seven  of  the  actions  till 
one  should  be  tried,  although  the  defendants  offered 
to  undertake  not  to  defend  the  others  if  there  should 
be  a  verdict  found  against  them  on  such  trial.  Weat- 
brook  v.  the  Australian  Royal  Mail  Steam  JVamga- 
tion  Co.,  23  Law  J.  Eep.  (h.s.)  C.P.  42. 

The  plaintiff',  suing  as  executor,  having  admitted 
that  he  had  not  obtained  probate  of  the  testatrix's 
will,  the  Court,  in  the  exercise  of  its  general  common 
law  jurisdiction,  to  prevent  an  abuse  of  its  process, 
stayed  the  proceedings  until  probate  should  be  taken 
out,  and  reasonable  notice  thereof  given  to  the  de- 
fendant. Webb  v.  Adkins,  U  Com.  B.  Eep.  401; 
23  Law  J.  Eep.  (h.s.)  C.P.  96. 

An  action  having  been  brought  by  a  married  woman 
as  executrix,  in  which  her  husband  was  made  co- 
plaintiff,  the  Court  refused  to  order  the  proceedings 
to  be  stayed  altogether,  but  ordered  they  should  be 
stayed  until  security  was  given  to  the  husband  by  the 
attorney  Against  the  costs  of  the  action,  the  affidavits 
shewing  that  the  husband  and  wife  were  living  sepa- 
rate, and  that  the  action  was  brought  without  his 
sanction  and  against  his  will.  Proctor  v.  Urotherton, 
23  Law  J.  Eep.  (n.s.)  Exch.  116 ;  9  Exch.  Eep.  486. 

(O)  Masters  of  the  Courts. 
[As  to  their  attendance  and  duties,  see  Eeg.  Gen. 
Hil.  term,  1853,  16  Vict.  rr.  1,  154,  172,  and  17;S, 
and  as  to  references  to  them,  r.  171,  22  Law  J.  Eep. 
(n.s.)  xix;  1  E.  &  B.  App.  ix.] 

(P)   CoKSOLIDATIOIf  OF  ACTIONS. 

Where  eight  passengers  in  a  ship  signed  a  round 
robin,  and  employed  the  same  attorney  to  bring  sepa- 
rate actions  against  the  owners,  for  damages  arising 
out  of  a  breach  of  contract  for  the  passage,  whereby 
the  plaintiffs  suffered  in  their  health,  the  Court  re- 
fused a  rule  to  stay  proceedings  in  seven  of  the  actions 
till  one  should  be  tried,  although  the  defendants 
ottered  to  undertake  not  to  defend  the  others  if  there 
should  be  a  verdict  found  against  them  on  such  trial. 
Westbrooh  v.  the  Australian  Royal  Mail  Steam 
Namgaiion  Co.,  23  Law  J.  Eep.  (n.s.)  C.P.  42;  14 
Com,  B.  Eep.  113. 

(Q)   DiSOOKTimJANCE. 
The  defendant  having  died  after  issue  joined  and 
notice  of  trial  given,  a  suggestion  of  his  death  was 
duly   made,  and  his  administratrix  appeared  and 

Digest,  1850-1855. 


pleaded  to  the  suggestion.  The  plaintiff  afterwards 
applied  to  a  Judge  at  chambers  for  leave  to  dis- 
continue on  payment  of  the  costs  of  the  pleas  to  the 
suggestion,  but  the  Judge  made  the  usual  order  on 
payment  of  full  costs  :_Held,  that  the  order  was 
right;  for  that  the  138th  section  of  the  Common 
Law  Procedure  Act  put  the  administratrix  in  the 
same  position  as  if  she  had  been  the  original  defen- 
dant in  the  action.  Bemge  v.  Swaine,  23  Law  J. 
Eep.  (n.s.)  C.P.  132;  15  Com.  B.  Eep.  784. 

(E)  Notice  to  proceed. 

If  a  plaintiff  has  good  cause  for  not  proceeding  in 
the  action  after  issue  joined,  and  the  defendant  not- 
withstanding gives  him  a  twenty  days'  notice  under 
section  101.  of  the  Common  Law  Procedure  Act, 
18S2,  to  force  him  to  trial,  the  plaintiff  need  not 
wait  until  the  defendant  has  entered  a  suggestion  that 
the  plaintiff  has  failed  to  proceed  to  trial,  although 
duly  required,  but  may  at  once  apply  to  the  Court 
to  extend  the  time  for  proceeding,  and  the  Court  will 
in  such  case  grant  an  extension  for  a  definite  period. 
Farthing  v.  Castles,  22  Law  J.  Eep.  (n.s.)  Q.B. 
167;  I  Bailee.  142. 

After  interlocutory  judgment  had  been  entered  for 
25i.  for  default,  the  rest  of  the  action  was  referred 
and  an  award  made.  There  was  no  power  of  enter- 
ing up  judgment  on  the  issues  referred.  After  the 
lapse  of  a  year,  the  plaintiff  gave  the  defendant  notice 
that  the  Court  would  be  moved  in  a  week.  Within 
a  month  from  the  date  of  the  notice,  in  Hilary  term 
last,  the  plaintiff  applied  for  a  rule  calling  on  the  de- 
fendant to  pay  the  25i.,  or  why  the  plaintiff  should 
not  be  allowed  to  sign  final  judgment.  There  was  a 
proper  demand  of  the  money.  The  rule  was  dis- 
charged on  the  ground  that  there  had  not  been  a 
month's  notice  of  proceeding.  A  subsequent  notice 
was  given  by  the  plaintiff  that  he  would  after  a  month 
proceed  in  the  action  by  applying  to  sign  final  judg- 
ment. After  the  month  had  expired,  the  plaintiff' 
applied  for  a  rule  similar  to  the  previous  one  of  Hilary 
term.  There  had  been  no  fresh  personal  demand  of 
the  money  since  the  discharge  of  the  last  rule.  The 
Courtmade  the  rule  absolute.  Bwrlington  v.  Richard- 
son, 22  Law  J.  Eep.  (n.s.)  Q.B.  385. 

(S)  Entry  of  Satisfaction  on  the  Eoll. 

The  plaintiff  having  obtained  judgment  against 
the  defendants,  took  them  in  execution  under  two 
CO.  sa.'s,  from  which  they  were  afterwards  discharged 
on  paying  a  portion  of  the  debt.  The  plaintiff'  after- 
wards seized  the  defendants'  goods  under  a  fi.  fa.  for 
the  balance  of  the  debt,  which  execution  was  after- 
wards set  aside  bythe  Court,  on  the  report  of  the 
Master  that  the  plaintiff  had  ratified  the  discharge  of 
the  defendants  under  the  ca.  sa.'s.  The  plaintiff 
having  afterwards  brought  an  action  against  the  de- 
fendants upon  the  original  judgment,  the  Court 
refused,  on  affidavits  of  the  above  facts,  to  allow 
satisfaction  to  be  entered  on  the  roll.  Ward  v. 
Bromhead,  21  Law  J.  Eep.  (n.s.)  Exch.  216;  7  Exch. 
Eep.  726. 

(T)  Motions  and  Eules. 

An  expired  rule  cannot  be  enlarged.  Price  v. 
Thomas,  11  Com.  B.  Eep.  543. 

Service  of  a  rule  upon  "  a  female  servant  at  the 
lodgings  of  the  defendant,"  is  not  good  service.  Ibid, 
4  D 
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A  rule  nisi  cannot  be  made  absolute,  no  cause 
being  shewn,  on  an  affidavit  which  states  that  service 
of  the  rule  has  been  effected  on  a  clerk  of  the  defen- 
dant at  the  warehouse  of  the  defendant.  The  old 
practice  of  requiring  a  service  at  the  defendant's 
dwelling-house  must  be  adhered  to.  Medlicott  v. 
WiUiams,  20  Law  J.  Rep.  (s.s.)  Q.B.  33. 

A  rule  nisi  for  a  nonsuit  in  a  cause  tried  before 
the  Assessor  of  the  Liverpool  Passage  Court,  was 
moved  for  by  counsel  and  granted.  The  rule  was 
drawn  up  on  reading  the  writ  of  trial  and  an  affidavit 
verifying  the  assessor's  notes : — H  eld,  on  cause  shewn 
against  the  rule,  that  without  the  affidavit  the  Court 
had  no  materials  on  which  to  entertain  the  motion. 
Winch  V.  Williams,  21  Law  J.  Rep.  (n.s.)  C.P.  216; 
12  Com.  B.  Rep.  416. 

Upon  special  paper  days  a  counsel  cannot  bring 
on  a  contested  motion  when  called  upon  to  move  for 
his  argument.  Palmer  v.  Wagstaffe,  22  Law  J.  Rep. 
(n.s.)  Exch.  295;  8  Exch.  Rep.  840. 

The  plaintiff's  attorney  took  out  a  summons  to 
attend  chambers  at  half-past  three.  He  attended 
with  counsel  at  the  time  specified  and  for  half  an 
hour,  in  the  last  five  minutes  of  which  attendance 
(the  defendant  not  appearing)  the  plaintiff's  counsel 
applied  for  and  obtained  an  order  from  the  Judge, 
and  went  away.  Within  a  few  minutes  after  four 
the  defendant's  attorney  came  with  his  counsel  to 
oppose  the  summons.  The  Court  set  aside  the  order, 
and  heard  the  case  on  the  merits.  Moyse  v.  Dingle, 
23  Law  J.  Rep.  (n.s.)  Q.B.  305. 

On  the  last  day  of  term,  the  Court  will  make  a 
rule  nisi  concerning  a  matter  of  a  pressing  nature 
returnable  at  chambers;  but  it  is  not  the  practice  to 
enlarge  rules  to  be  returnable  at  chambers,  without 
the  consent  of  the  parties.  Casse  v.  Wight,  23 
Law  J.  Rep.  (n.s.)  C.P.  144;  14  Com.  B.  Rep.  562. 

According  to  the  practice  of  the  Court  of  Queen's 
Bench,  a  rule  mm  to  pay  money  pursuant  to  an 
award  may  be  issued  to  shew  cause  at  chambers. 
Drew  V.  WoolcocTc,  24  Law  J.  Rep.  (n.s.)  Q.B.  22. 

A  rule  nisi  to  pay  money  pursuant  to  an  award 
may  be  moved  for  on  the  last  day  of  term,  although. 
an  attachment  to  enforce  the  award  cannot.  LeblS 
V.  Carrdl,  24  Law  J.  Rep.  (s.s.)  QB.  96. 

(U)  JnDGE's  Orders. 
[See  titles  Action,  (A)  (c) — Execdtion  (C).] 
An  execution  issued  upon  a  Judge's  order  is  an 
execution  obtained  by  "confession"  within  the  6 
Geo.  4.  c.  16.  s.  108.  Therefore,  where  a  debtor's 
goods  were  seized  under  an  execution  issued  upon  a 
Judge's  order,  and  an  act  of  bankruptcy  was  after- 
wards committed  by  the  debtor,  and  a  fiat  issued 
before  the  sale,  the  assignees  of  the  bankrupt  were 
held  to  be  entitled  to  the  goods.    Andrews  v.  Decks, 

20  Law  J.  Rep.  (n.s.)  Exch.  127;  4  Exch.  Rep.  827. 
Applications  to  review  the  decision  of  a  Judge  at 

chambersshouldbemade  in  thecourse  of  the  next  term, 
after  the  decision  has  been  made.  Meredith  v.  Giften^, 

21  Law  J.  Rep.  (n.s.)  Q,B.  273;  18  Q.B.  Rep.  257. 
It  is  a   good  preliminary   objection  on  shewing 

cause  against  a  rule  to  rescind  a  Judge's  order,  that 
the  affidavits  on  which  the  order  was  made  have  not 
been  brought  before  the  Court.  After  a  rule  has 
been  discharged  upon  such  an  objection,  a  second 
application  may  be  made.  Pococh  v.  Pickering,  21 
Law  J.  Rep.  (n.s.)  Q.B.  365;  18  Q.B.  Rep.  789. 


A  cause  was,  on  the  2nd  of  April  1 852,  referred  to 
arbitration  :  the  costs  to  abide  the  event.  On  the  9th 
of  the  following  .Tune  the  arbitrator  certified  that  the 
plaintiff  was  entitled  to  61.  18s.  6d.  in  addition  to 
the  sum  of  101.  which  the  defendant  had  paid  into 
court.  No  steps  were  taken  by  the  plaintiff  to  ob- 
tain his  costs  until  the  7th  of  February  1 853,  when 
an  application  for  the  same,  under  the  13  &  14  Vict, 
c.  61.  8.  13,  was  made  to  a  Judge  at  chambers.  On 
the  hearing  of  the  summons,  it  was  objected  that  the 
application  was  too  late.  The  learned  Judge  refused 
to  decide  the  question,  but  referred  the  parties  to  the 

Court : Held,  that  the  application  was  not  too  late, 

and  that  the  plaintiff  was,  therefore,  entitled  to  his 
costs.  Morris  i.  JBosworth,  22  Law  J.  Rep.  (h.b.) 
Q.B.  276;  2  E.  &  B.  213. 

Where  a  Judge  has  made  an  order  giving  the 
plaintiff  his  costs  under  15  &  16  Vict.  c.  24.  s.  4. 
and  9  &  10  Vict.  u.  95.  s.  128,  on  the  ground  that 
"the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  county 
court  within  which  the  defendant  carried  on  his  busi- 
ness at  the  time  of  the  action  brought,"  the  Court 
has  power  to  review  such  order,  and  to  rescind  it  if 
the  Judge  has  drawn  a  wrong  conclusion  from  the 
affidavits.  Stokes  v.  Grissell,  23  Law  J.  Rep.  (h.s.) 
C.P.  141;  14  Com.  B.  Rep.  678. 

The  Judge's  order  for  taxation  directed  that  the 
parties,  if  the  bill  should  be  reduced  on  taxation, 
should  remain  in  the  same  position  as  to  costs  as  if 
the  verdict  had  been  found  for  the  smaller  amount; 
and  between  the  making  of  that  order  and  the  taxa- 
tion the  Judge  before  whom  the  cause  was  tried  died, 
so  that  it  was  impossible  to  get  a  certificate  from  him 
under  the  County  Courts  Act  to  save  the  plaintiff's 
costs.  The  Court  refused,  after  the  bill  had  been 
taxed  under  50/.,  to  rescind  the  Judge's  order  as  far 
as  regarded  the  state  of  parties  as  to  costs  after  taxa- 
tion. Borradaile  v.  Nelson,  23  Law  J.  ftep.  (h.s.) 
C.P.  159;  14  Com.  B.  Rep.  655. 

The  plaintiff  having  agreed  to  act  at  the  defen- 
dant's theatre  for  the  season  of  1853,  which  ended  in 
September,  at  &l.  per  week,  and  having  been  dis- 
missed, brought  an  action,  on  the  23rd  of  April,  for 
a  wrongful  dismissal,  claiming  to  receive  32(.  for  four 
weeks'  salary  up  to  that  day.  The  defendant  pleaded 
payment  into  court  of  32Z.,  to  which  the  plaintiff  re- 
plied, taking  that  sum  out  of  court,  under  the  mis- 
taken supposition  that  he  would  be  afterwards  entitled 
to  recover  for  each  week's  salary  as  it  should  become 
due.  Having  discovered  his  mistake,  he  applied  to 
a  .Tudge,  who  made  an  order  for  setting  aside  the  re- 
plication, the  plaintiff  paying  the  costs,  and  repaying 
the  money  received  out  of  court  and  costs,  the 
plaintiff  to  be  at  liberty  to  amend  the  declaration  and 
particulars,  and  the  defendant  to  plead  de  novo: — 
Held,  that  the  Judge  exercised  a  proper  discretion 
in  making  the  order.  Emery  v.  Webster,  23  Law  J. 
Rep.  (n.s.)  Exch.  9;  9  Exch.  Rep.  242:  affirmed, 
Webster  v.  Emery,  24  Law  J.  Rep.  (n.s.)  Exch.  186; 
10  Exch.  Rep.  901. 

By  the  78th  section  of  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  c.  125.)  the  Court  or 
a  Judge  have  power  if  they  or  he  think  fit,  on  the  ap- 
plication of  a  plaintiff  in  detinue,  to  order  execution 
for  the  return  of  the  chattel  without  giving  the  de- 
fendant the  option  of  retaining  it  on  paying  the  value : 
— Held,  that  this  rule  does  not  apply  where,  at  the 
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trial,  the  value  of  the  chattel  has  not  been  assessed. 
Chilton  V.  Oamnglon,  2i  Law  J.  Rep.  (n.s.)  C.P. 
78;  15  Com.  B.  Kep.  730. 

The  Court  will  review  the  order  of  a  Judge  made 
under  this  section.  Therefore,  where  at  the  trial  of 
an  action  of  detinue  for  a  lease  deposited  aa  security 
for  1501.,  the  parties  agreed  that  the  jury  should  be 
discharged  from  finding  the  value  of  the  lease,  and  a 
Judge  made  an  order  on  the  defendant  to  deliver  up 
the  lease,  the  Court  rescinded  that  order.     Ibid. ' 

Quaere — whether  if  the  value  had  been  assessed, 
the  Court  could  have  ordered  the  lease  to  be  delivered 
up  on  payment  of  the  150i.     Ibid. 

Applications  to  review  the  decision  of  a  Judge  at 
chambers  should  be  made  in  the  course  of  the  next 
term  after  the  decision  has  been  made, — affirming 
Meredith  v.  Gittens  and  Orchard  v.  Moxey,  CoUins 
v.  Johnson,  24  Law  J.  Rep.  (k.s.)  C.P.  132;  16 
Com.  B.  Rep.  588. 

The  purser  of  a  mine,  assuming  to  be  authorized 
to  sue  on  behalf  of  the  adventurers,  instructed  an 
attorney  to  sue  in  the  name  of  twelve  of  them.  At 
the  trial,  the  record  was  withdrawn,  and  the  defen- 
dant obtained  a  rule  for  the  costs  of  the  day.  Im- 
mediately after  taxation,  on  the  1 9th  of  September 
1 854,  three  of  the  plaintiffs  obtained  Judge's  orders 
to  strike  their  names  from  the  record,  on  the  ground 
that  they  had  ceased  to  have  any  interest  in  the 
mine,  and  that  their  names  had  been  used  without 
their  knowledge  or  consent.  On  the  5th  of  May 
1 855  the  defendant  obtained  a  rule  to  rescind  these 
orders,  and  for  the  attorney  to  pay  the  costs  already 
incurred,  and  to  give  security  for  the  defendant'-a 
future  costs: — Held,  that  the  application  was  too 
late.    Ibid. 

Qucere — whether,  if  the  application  had  been  in 
time,  the  Court  would  have  made  either  branch  of 
the  rule  absolute.     Ibid. 

(V)  Intebeogatobies. 

A  defendant  will  not  be  allowed  to  deliver  inter- 
rogatories before  plea,  unless  a  case  of  urgency  is 
made  out.  Martin  v.  Semmimff,  24  Law  J.  Rep. 
(n.s.)  Exch.  3;  10  Exch.  Rep.  476. 

QucBre whether  the  right  to  deliver  interrogatories 

is  limited  to  cases  in  which  a  discovery  would  be  ob- 
tained in  equity.     Ibid. 

(W)  Setting  off  Costs. 

The  plaintiff,  having  succeeded  upon  issues  of  fact 
joined  upon  two  counts  of  the  declaration,  but  judg- 
ment having  been  given  upon  a  demurrer  to  a  third 
for  the  defendant,  had  obtained  a  rule  to  shew  cause 
why  satisfaction  should  not  be  entered  upon  the  roll 
as  to  the  defendant's  costs,  and  those  costs  bededucted 
from  his  own  damages  and  costs,  without  regard  to 
the  lien  of  the  defendant's  attorney.  The  rule  was 
made  absolute,  and  it  was  held  that  in  such  case 
the  defendant's  costs  were  "interlocutory  costs  in  the 
same  suit"  within  the  meaning  of  Rule  93.  of  Hil. 
term,  2  Will.  4.,  and  that  the  former  part  of  the  rule 
prohibiting  the  allowance  of  any  set-off  of  costs  to  the 
prejudice  of  the  attorney's  lien  applies  only  to  the 
costs  of  different  suits.  Scott  v.  i)e  Bichebawrg,  20 
Law  J.  Rep.  (n.s.)  C.P.  263. 

Senible—per  MomU,  J. — no  application  to  the 
Court  was  necessary.    Ibid. 
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Bills. 

(a)  In  general. 

(6)  Of  Discovery. 

(c)  Of  JRevivor. 

Id)  Siipplemental  and  of  Review. 

\e)  Service  of  Copy  of. 

(/)  Amendment  of. 

(g)  Taking  pro  Confesso. 

(h)  Dismissal  of. 

Claims. 

SciT  BY  Summons. 

Process. 

Contempt. 

Appearance. 

Answers. 

(a)  In  general. 

\h)  Supplemental. 

Disclaimer. 

Demurrer. 

Replication. 

Traversing  Note. 

Petitions. 

Motions. 

(a)  In  general. 

(hj  Notice  of  Motion. 

(c)  For  Decree. 

Production  of  Documents. 

(a)  General  Points. 

(5)  Privileged  Docvments. 

(c)  Original  Will. 

Interrogatories. 

Affidavits. 

Special  Examiners. 

Examination  of  Witnesses. 

Examination  of  Parties. 

Evidence  before  the  Master. 

Conduct  of  Suit. 

Attending  Proceedings. 

Staying  Proceedings. 

Supplemental  Statement. 

Setting  down  and  hearing  Cause. 

Interlocutory  Applications. 

Assistance  of  Common  Law  Judge. 

Orders  and  Decrees. 

{a)  In  general. 

(5)  Order  to  revive. 

(e)  Supplemental  Order. 

Issue  and  Case  sent  to  Law. 

References. 

(a)  OeneraUy,  and  Proceedings. 

(h)  To  Chambers. 

(c)  Adjowmment  from  Chambers. 

(d)  Report. 
Exceptions. 
(a^  Answers. 

'  b)  Reports  and  Certificates. 
c)  Scandal  a/nd  Impertinence. 
Sales  and  Purchases  under  Direction 

OF  THE  Court. 
(a)-  Conduct  of  Sale. 
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(GG) 
(HH) 

("J 
(JJ) 
UiK) 
(LL) 

(MM) 
(NN) 
(00) 
(PP) 

(QQ) 
(RR) 
(SS) 

r'T) 

(UU) 
(VV) 

(WW) 
(XX) 
(YY) 
(ZZ) 
(AAA) 
(BBB) 
(CCC) 
(ODD) 
(EEE) 


( i)  Opening  Biddings. 
(c)  Purchaser, 
{d)  Conveyancing  Counsel. 
Payment  into  Court. 
Payment  out  of  Couht. 
Reoeiter. 
IsPANTS'  Suits. 
Guardian  ad  Litem. 
Next  Friend. 
Pauper. 

Creditors'  Suits. 
Special  Case. 

.TURISDIOTION   of   the    CoCRT. 

Rehearing. 
Appeal. 

Enrolment  of  Decree. 
Rectifying  Proceedings. 
Abatement. 

Representation   op   Deceased  Defen- 
dant. 
Investment. 
Transfer  op  Stock. 
Income  pendente  Lite. 
Undertaking. 
Copies  of  Pleadings. 
Impertinence. 
Irregularity, 
Attachment. 
Sequestration. 


(A)  Bills. 

(a)  In  general. 

Where  a  bill  was  filed  in  writing  (being  for  an  in- 
junction) pursuant  to  section  6.  of  the  statute  15  & 
16  Vict.  c.  86,  and  had  been  duly  impressed  with  a 
\l.  stamp,  as  directed  by  the  6th  of  the  Orders  of  the 
25th  of  October  1852,  and  a  printed  copy  of  the  bill 
was,  within  fourteen  days,  tendered  to  the  Clerk  of 
Records  and  Writs  for  reception,  and  to  be  filijd,  he 
refused,  on  the  ground  that  he  was  precluded  from 
doing  80  by  the  12th  section  of  the  Chancery  Suitors' 
Relief  Act  (15  &  16  Vict.  c.  87) ;  but  the  Lords 
Justices  being  of  opinion  that  in  such  a  case  only 
one  stamp  was  necessary,  ordered  the  printed  bill  to 
be  received  and  filed,  but  directed  that  in  all  cases 
where  a  written  bill  is  filed,  the  same  shall  be  re- 
tained in  the  office  together  with  the  printed  bill. 
Jones  V.  Batten,  22  Law  J.  Rep.  (n.b.)  Chanc.  13; 
2  De  Gex,  IM.  &  G.  Ill ;  9  Hare,  App.  Ivii. 

A  printed  bill  was  prepared,  pursuant  to  section  1 . 
of  the  stiitute  15  &  16  Vict.  c.  86,  but  there  being  a 
mistake  by  the  transposition  of  the  christian  names  of 
the  next  friend,  the  error  was  corrected  in  ink,  and 
the  officers  declined  to  file  it  as  a  printed  bill;  but 
the  Court  held  that  the  alteration  was  of  so  slight  a 
nature,  that  it  did  not  constitute  a  sufficient  ground 
for  refusing  to  file  the  bill,  and  directed  it  to  be  re- 
ceived and  filed  accordingly.  TeatmoM  v.  Mousley, 
2-2  Law  J.  Rep.  (n.s.)  Chanc.  20;  2  De  Gex,  M.  & 
G.  220 ;  9  Hare,  App.  viii. 

The  indorsement  on  bill  of  complaint  or  claim  may 
be  altered  at  the  discretion  of  the  Court  from  the 
form  prescribed  by  the  Schedule  to  the  Chancery 
Procedure  Amendment  Act  (15  &  16  Vict.  c.  86), 
and  such  indorsement  is  not  required  by  the  act  to 


be  printed — senible.     Baines  v.  Ridge,  22  Law  J. 
Eep.  (n.s  )  Chanc.  110;  9  Hare,  App.  xxvii. 

In  a  caje  of  emergency,  several  adhesive  stamps, 
to  the  amount  required  to  be  paid  on  filing  a  bill  of 
claim,  may  be  affixed  in  lieu  of  one  stamp  denoting 
the  amount.  Brain  v.  Brain,  22  Law  J.  Rep.  (n.s.) 
Chanc.  288 ;  9  Hare,  App.  xc. 

A  plaintiff  must  state  his  whole  case,  whether  upon 
a  claim  or  bill;  but  he  need  not  state  facts  in  anti- 
cipation of  the  defence.  Jacobs  v.  Richards,  23 
Law  .I,«Rep.  (n.s.)  Chanc.  S57;  5  De  Gex,  M.  &  G. 
55;  18  Beav.  300. 

A  written  bill  having  been  filed,  and  an  order 
made,  upon  an  undertaking  by  the  defendant,  to  stay 
all  proceedings  in  the  cause,  whereby  the  plaintiff 
was  precluded  from  filing  a  printed  copy,  ae  required 
by  the  3rd  Order  of  August  1852, — the  Court,  by 
consent,  dispensed  with  the  filing  of  a  printed  copy 
until  further  order,  and  retained  the  written  bill  on 
the  file  in  the  mean  time.  Lord  Abingdon'^.  Thorn- 
Mil,  2i  Law  J.  Rep.  (n.s.)  Chanc.  536. 

A  plaintiff  having  filed  a  bill  for  the  appointment 
of  new  trustees  in  a  case  in  which  it  might  be  done 
by  petition,  was  ordered  to  pay  all  the  costs.  TJio- 
mas  V.  Walker,  18  Beav.  521. 

The  indorsement  on  a  bill  or  claim  may,  under  the 
3rd  section  of  the  15  &  16  Vict.  c.  86,  be  varied  as 
circumstances  require ;  and,  therefore,  when  the  plain- 
tiff has  obtained  an  order  for  the  service  of  defendants 
out  of  the  jurisdiction,  fixing  periods  for  their  ap- 
pearance, the  indorsement  may  be  altered  so  as  to 
make  the  time  specified  in  the  indorsement  corre- 
spond with  the  time  allowed  by  the  order.  Ckatfield 
V.  Berchtoldt,  9  Hare,  App.  xxviii. 

Numerical  statements  in  bills  may  be  printed  in 
figures,  and  not  in  words  at  length.  Amm.,  9  Hare, 
App.  Ixxxiii. 

It  is  not  necessary  now  in  every  case  to  insert  a 
charge  of  documents  in  a  bill,  as  a  foundation  for  the 
usual  interrogatory  concerning  them.  Perry  y.  Tv/r- 
pin,  Kay,  App,  xlix. 

Exceptions  to  an  answer  to  the  interrogatory  con- 
cerning documents  are  now  unnecessary,  because  the 
discovery  may  be  enforced  in  chambers.     Ibid. 

(6)  Of  Discovery. 

Upon  a  bill  against  a  stock-broker  for  discovery 
and  for  an  account  of  dealings  in  shares  of  incorpo- 
rated companies, — Held,  that  such  shares,  not  being 
guaranteed  by  government,  did  not  fall  within  the 
7  Geo.  2.  c.  8,  and  that  the  defendant  must  answer 
the  interrogatories,  as  by  the  transactions  he  was  not 
subjected  to  any  penalty  or  forfeiture.  Williams 
v.  Trye,  23  Law  J.  Rep.  (n.s.)  Chanc.  860;  18 
Beav.  366. 

Where  at  the  hearing  liberty  is  given  to  a  party 
to  establish  his  right  at  law,  the  defendant  must  ob- 
tain the  leave  of  the  Court  to  enable  him  to  file  a 
bill  of  discovery.  (Per  Sir  C.  C.  Pepys  and  Lord 
Langdale.)    Few  v.  Guppy,  13  Beav.  457. 

Where  an  action  is  brought  in  the  name  of  a  party 
having  the  legal  title,  a  bill  of  discovery  in  aid  of  the 
defence  must  be  filed  against  that  party  alone.  (Per 
Lord  Lyndhv/rst.)     Ibid. 

Practice  under  the  statute  in  cases  of  injunctions 
to  stay  proceedings  at  law.  LoveU  v.  Galloway,  17 
Beav.  1. 

Though  a  party  may  now  at  law  examine  his  op- 
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ponent,  he  is  still  entitled  to  a  discovery  in  equity  in 
aid  of  his  case  at  law.     Ibid. 

Where  the  plaintiff  in  a  bill  of  discovery  in  aid  of 
a  defence  at  law  has  a  bond  fide  case  verified  by  aiH- 
davit,  shewing  that  information  may  be  given  by  the 
answer  which  may  assist  him  in  wholly  or  partially 
destroying  the  case  made  against  him  at  law,  he  is 
entitled  to  that  discovery,  and  to  an  injunction  until 
the  discovery  is  given.     Ibid. 

(c)  Of  Semvor. 

Before  deqree  a  plaintiff  has  an  option  whether  he 
will  revive  or  not,  and  the  executor  of  a  defendant 
who  had  died  cannot  compel  the  plaintiff  to  revive. 
Reeves  v.  Baker,  20  Law  J.  Kep.  (n.s.)  Chanc.  278; 
13  Beav.  115. 

A  bill  was  filed  by  certain  persons,  as  plaintiffs, 
for  the  administration  of  the  personal  estate  of  a 
testator,  and  the  usual  decree  for  accounts  was 
taken,  the  Master's  report  was  made,  and  a  decree 
was  made  on  further  directions.  The  suit  having 
been  neglected,  the  Master  committed  the  prosecu- 
tion of  the  decree  to  a  party  who  had  been  found 
by  the  report  to  be  a  legatee.  The  suit  afterwards 
abated  by  the  marriage  of  one  of  the  female  plain- 
tiffs. The  plaintiffs  having  declined  to  tate  any 
proceedings  to  revive,  the  legatee  filed  a  bill  of  re- 
vivor. A  demurrer  to  this  bill  by  the  plaintiffs  in 
the  original  suit,  w£is  allowed.  Williams  v.  Chard, 
21  Law  J.  Rep.  (n.S.)  Chanc.  9  j  6  De  Gex 
&S.  9. 

No  order  will  in  future  be  made  upon  a  bill  of 
revivor  and  supplement;  but  the  proceedings  in  a 
suit  must  be  continued  under  an  order  obtained 
under  the  15  &  16  Vict.  c.  86.  s.  52,  even  though  an 
admission  of  assets  may  be  required.  In  the  present 
case,  however,  the  Court  made  a  decree.  Bd/wa/rds 
V.  Bathy,  23  Law  J.  Rep.  (n.s.)  Chanc.  872;  19 
Beav.  457. 

(_d)  Supplemented,  and  of  Eeview. 

After  decree  a  plaintiff  became  bankrupt,  it  was 
ordered  that  he  and  his  assignees  should  elect  either 
to  file  a  supplemental  bill,  or  that  all  proceedings 
should  be  stayed.    Clarke  v.  Tipping,  16  Beav.  12. 

A  trustee  under  the  7  &  8  Vict.  c.  70.  for  facilita- 
ting arrangements  between  debtors  and  creditors,  of 
a  plaintiff,  was  put  to  his  election  within  twenty- 
eight  days  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  revivor,  or  in  default  all  proceedings 
were  directed  to  be  stayed  till  further  order.  This 
order  was  made,  notwithstanding  the  protection 
against  arrest,  granted  to  the  plaintiff  under  the  act, 
had  been  held  at  common  law  valid.  Hardy  v. 
Dairtimll,  i  De  Gex  &  S.  568. 

In  an  administration  suit  by  a  single  plaintiff 
where  an  inquiry  was  directed  in  the  decree  as  to 
the  persons  entitled  to  the  residue,  and  the  Master 
made  a  report  finding  a  great  number  of  persons^ 
nephews  and  nieces,  and  descendants  of  nephews 
and  nieces — answering  the  descriptions  in  the  tes- 
tator's will,  and  consisting  in  part  of  married  women 
and  infants,  and  persons  out  of  the  jurisdiction,  the 
Court  declared  the  rights  of  the  parties,  without  a 
supplemental  bill  being  filed  to  bring  them  before 
the  Court.  WiUiamson  v.  Parker,  5  De  Gex  &  S. 
419. 

Form  of  the  order  as  made.     Ibid. 


A  supplemental  suit  grafts  into  the  original  suit 
the  new  parties  brought  before  the  Court  by  the 
supplemental  suit,  and  enables  the  Court  to  deal 
with  the  parties  to  both  records  as  if  they  were  all 
parties  to  the  same  record.  Wilkinson  v.  Powkea, 
9  Hare,  193;  22  Law  J.  Rep.  (n.s.)  Chanc.  137. 

A  defendant  to  an  original  suit  is  not  to  be  made 
a  party  to  a  supplemental  suit,  on  the  mere  ground 
of  a  right  to  question  the  representative  character  of 
a  defendant  to  the  supplemental  suit,  for  his  title  to 
sustain  that  character  cannot  be  tried  in  this  court. 
Ibid. 

The  original  defendants  are  necessary  parties  to  a 
supplemental  bill  where  the  supplemental  suit  is 
occasioned  by  an  alteration  after  the  original  bill  is 
filed,  affecting  the  rights  and  interests  of  the  original 
defendants  as  represented  on  the  record ;  but  they 
are  not  necessary  parties  to  a  supplemental  bill 
where  there  may  be  a  decree  upon  the  supplemental 
matter  against  the  new  defendant,  unless  the  decree 
will  aflfect  the  interest  of  the  original  defendants; 
nor  are  they  necessary  parties  when  the  supplemental 
bill  is  brought  merely  to  introduce  formal  parties. 
Ibid. 

A  defendant  after  a  decree  may  file  a  supple- 
mental bill  to  add  parties,  or  otherwise  duly  prose- 
cute the  decree.     Lee  v.  Lee,  10  Hare,  App.  Ixxii.  i 

(e)  Service  of  Copy  of. 

Where  service  of  a  bill  has  been  made  upon  a 
defendant  incorrectly  named  in  the  bill,  leave  will 
be  given  to  enter  a  memorandum  of  service  upon 
such  defendant,  stating  his  name  correctly.  Witham, 
v.  Salvm,  21  Law  J.  Rep.  (n.s.)  Chanc.  915. 

Though  a  fee  of  one  guinea  is  paid  upon  service  of 
a  copy  of  a  written  bill,  a  second  fee  must  be  paid 
upon  service  of  a  copy  of  the  printed  bill.  The 
Trustees  of  the  Birkenhead  Bock  v.  the  Shrewsbury 
a/nd  Chester  Bail.  Co.,  22  Law  J.  Rep.  (n.s.) 
Chanc.  22. 

Motion  by  plaintiff  for  leave  to  serve  the  defen- 
dant's attorney  with  the  bill,  which  was  filed  to 
restrain  the  defendant  from  proceeding  in  an  action 
at  law  against  the  plaintiff,  the  defendant  being  out 
of  the  jurisdiction :  —  Held,  that  an  affidavit  of 
merits  was  not  necessary.  Sergison  v.  Beavan,  22 
Law  J.  Rep.  (n.s.)  Chanc.  287. 

A  defendant  served  with  a  copy  of  a  bill  under 
the  23rd  Order  of  the  26th  of  August  1841  must  be 
re-served  if  the  bill  is  amended.  Vincent  v.  Watts, 
3  Mac.  &  G:  248. 

Where  all  the  cestuis  qpe  trust  were  served  with 
a  copy  of  a  bill  for  appointment  of  new  trustees  and 
transfer  to  them  of  the  trust  fund,  there  being  no- 
thing asked  in  the  bill  as  to  the  transfer  of  the  fund 
into  court,  —  Held,  that  all  the  cestuis  que  trust 
must  be  served  with  notice  of  motion  to  transfer  the 
fund  into  court,  as  there  was  nothing  in  the  bill  to 
indicate  that  it  was  intended  so  to  deal  with  the 
trust  fund.    LewelUn  v.  Cobhold,  1  Sm.  &  G.  572. 

(/)  Amendment  of. 
The  sole  defendant  to  a  bill  put  in  his  answer. 
The  bill  was  afterwards  amended,  and  an  answer 
put  in  to  the  amended  bill.  The  plaintiff,  within 
four  weeks  firom  the  time  that  the  answer  was  to  be 
deemed  sufficient,  obtained  an  order  from  the  Master 
for  leave  to  amend,  without  the  production  of  the 
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affidavit  mentioned  in  the  68th  Order  of  May  1845: 
— Held,  that  the  order  was  regular.  Masterman  v. 
the  Midland  Great  Western  Rail.  Co.  of  Ireland, 
20  Law  J.  Rep.  (n.s.)  Chane.  43. 

Upon  an  application  for  leave  to  amend  under  the 
68th  Order  of  May  184.5,  the  party  must  not  only 
pledge  his  oath  that  the  proposed  amendments  are 
material  and  could  not,  with  reasonable  diligence, 
be  sooner  introduced,  but  must  also  set  forth  in  his 
affidavit  such  a  case  as  will  satisfactorily  shew  to  the 
Court  that  the  fact  is  so.  Stuart  v.  Lloyd,  20  Law 
J.  Rep.  (n.s.)  Chanc.  329;  3  Mac.  &  G.  181 :  re- 
versing 1  Sim.  N.S.  56. 

Defendant  answered  the  original  bill,  and  upwards 
of  four  weeks  elapsed  from  the  time  such  answer 
was  put  in.  The  plaintiff  amended  his  bill,  and  the 
defendant  put  in  his  answer.  An  application  by  the 
plaintiff  to  the  Master  for  leave  to  amend,  within 
four  weeks  after  the  answer  to  the  amended  bill  had 
been  put  in, — Held,  not  to  be  obnoxious  to  the  68th 
Order  of  May  1845.  Macintosh  v.  the  Great  Western 
Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc.  550. 

Where  an  amendment  made  in  a  bill  exceeds  two 
folios  the  bill  must  be  reprinted.  Stone  v.  Dames,  22 
Law  J.  Rep.  (n.s.)  Chanc.  672;  3  De  Gex,  M.  &  G. 
240. 

The  bill  alleged  that  certain  bequests  in  a  will 
were  obtained  by  the  exercise  of  undue  influence 
over  the  testator.  Evidence  was  taken  upon  this 
issue,  and  publication  having  passed,  the  cause  was 
ready  for  hearing.  The  plaintiff  then  moved  for 
leave  to  amend,  or  file  a  supplemental  statement, 
upon  the  ground  that  the  evidence  proved  that  the 
testator  had  not  read  the  will,  and  was  not  aware 
that  it  contained  these  bequests: — Held,  that  the 
plaintiff,  at  this  stage  of  the  proceedings,  could  not 
be  allowed  to  introduce  an  entirely  different  case, 
and  that  as  the  effect  of  the  amendment  would  be 
to  shew  that  part  of  the  will  was  not  the  will,  this 
Court  could  not  adjudicate  upon  the  question  with- 
out interfering  with  the  jurisdiction  of  the  ecclesiasti- 
cal court.  Tomaon  v.  Judge,  23  Law  J.  Rep.  (n.b.) 
Chanc.  929  ;  2  Drew.  414. 

A  plaintiff  filed  his  bill,  asserting  a  legal  right, 
and  at  the  hearing  he  was  ordered  to  establish  it  at 
law.  Before  the  trial,  he  alleged  he  had  discovered 
circumstances  which  happened  before  he  filed  his 
bill,  but  of  which  he  was  not  aware  when  he  insti- 
tuted the  suit,  and  moved  for  leave  to  amend,  under 
the  53rd  section  of  the  15  &  16  Vict.  c.  86.  The 
Court,  overruling  a  decision  of  one  of  the  Vice 
Chancellors,  gave  leave  to  amend.  Bolton  v.  Rids- 
dale,  24  Law  J.  Rep.  (n.s.)  Chanc.  70. 

A  plaintiff  is  at  liberty  to  obtain  an  order  of  course 
to  amend  his  bill  after  having  served  notice  of 
motion  for  a  decree,  if  the  motion  has  not  been  set 
down  for  hearing,  notwithstanding  that  affidavits  in 
answer  and  in  reply  have  been  filed.  GiU  v.  Rapier, 
24  Law  J.  Rep.  (n.s.)  Chanc.  399;  1  Kay  &  J.  395. 

Order  to  amend  an  information  obtained  under 
the  68th  Order  of  184.5  on  the  affidavit  of  the  soli- 
citor alone;  and  which,  after  detailing  certain  cir- 
cumstances, stated  "  that  having  regard  to  these 
circumstances,"  the  amendments  could  not  with 
reasonable  diligence  have  been  sooner  introduced : 
— Held,  regular.  Attorney  General  v.  the  Corpora- 
tion of  London,  13  Beav.  313. 

The  plaintiff  filed  his  bill  against  several  defen- 


dants; all  the  answers,  except  one,  were  got  in,  and 
the  cause  was  in  a  position  in  which,  but  for  the  want 
of  that  answer,  it  might  have  been  put  at  issue. 
Certain  of  the  defendants  having  moved  to  dismiss 
the  bill  for  want  of  prosecution,  the  plaintiff  applied 
for  leave  to  amend.  The  Lord  Chancellor  granted 
the  application,  treating  the  defendant  whose  answer 
had  not  been  got  in  as  a  substantial  party,  and  hold- 
ing that  the  plaintiff  had  not  been  guilty  of  negli- 
gence in  not  putting  the  case  at  issue  as  against  him. 
ColMt  V.  PresUm,  3  Mac.  &  G.  432. 

Held,  also,  that  the  only  effect  of  the  motion  to 
dismiss  was  to  render  necessary  a  special  order  for 
leave  to  amend;  and  further  that  the  application  was 
to  be  regulated  by  the  provisions  of  the  67th  Order 
of  the  8th  of  May  1845,  and  not  by  those  of  the 
68th  Order.     Ibid. 

Under  an  order  giving  liberty  to  add  parties  by 
amendment  or  supplemental  bill,  a  plaintiff  may  do 
both.    Mirni  v.  Stamt,  15  Beav.  129. 

The  common  order  to  amend  may  be  obtained 
after  a  claim  has  been  set  down  for  hearing.  Gwynne 
V.  the  British  Peat,  Charcoal  and  Manure  Co.,  17 
Beav.  7. 

Where  a  demurrer  has  been  overruled,  and  an 
appeal  from  the  order  is  pending,  a.nea;  parte  order 
to  amend  is  irregular;  and  a  plaintiff  having  obtained 
such  an  order,  after  he  had  notice  that  the  appeal 
had  been  set  down,  it  was  discharged  with  costs,  and 
the  amendments  were  expunged.  Aimalie  v.  ^ma, 
17  Beav.  174. 

By  a  clerical  error  a  defendant  to  a  bill  was  named 
twice:  first,  by  her  maiden  name;  and,  secondly,  as 
the  wife  of  B.  On  motion  ex  parte  the  Court  gave 
leave  to  the  plaintiff  to  amend  the  record  by  striking 
out  the  name  of  the  defendant  by  her  maiden  name, 
without  re-serving  the  parties  with  the  copy  of  the 
amended  bill.  Bcurnea  v.  Ridgway,  1  Sm.  &  G. 
App.  xviii. 

The  67th  and  68th  Orders  of  1845  apply  to  an 
application  to  the  Court,  as  well  as  to  an  application 
to  the  Master.    M'Leod  v.  Lyttleton,  1  Drew.  36. 

A  motion  for  leave  to  amend  by  striking  out  the 
name  of  a  plaintiff  and  making  him  a  defendant, 
must  be  supported  by  the  affidavits  required  by  the 
67th  and  68th  Orders  of  1845.     Ibid. 

An  order  of  course  may  be  obtained  after  replica- 
tion, to  amend  by  adding  parties,  where  no  new  issue 
is  thereby  tendered.  Bryan  v.  Wastell,  Kay,  App. 
xlvii. 

(g)  Tdkvng  pro  Confesso. 

The  defendant  had  never  been  in  this  country, 
and  there  was  doubt  as  to  the  information  given 
him : — Held,  that  he  could  not  be  deemed  to  have 
absconded  to  avoid  answering,  or  to  have  refused  to 
obey  the  order  of  the  Court;  and  an  application  to 
take  the  bill  pro  confesso,  as  against  him,  was  refused. 
Zuhieta  v.  Vimemt,  21  Law  J.  Rep.  (n.s.)  Chanc. 
415;  15  Beav.  272. 

An  order  of  Court  duly  served  on  a  defendant  is  a 
sufficient  notice  under  the  86th  and  87th  Orders  of 
May  1845,  to  enable  the  Court  to  make  a  decree 
absolute  on  a  bill  taken  pro  confesso.  Trilley  v. 
Keefe,  21  Law  J.  Rep.  (n.s.)  Chanc.  914 ;  16  Beav.  83. 

Although  it  is  not  the  course  of  the  Court  to  hear 
special  motions  on  other  days  than  those  appointed, 
yet,  as  every  day  in  term  is  a  motion  day,  a  notice 
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inserted  in  the  Gazette,  under  the  79th  Order  of 
May  1846,  for  taking  a  bill  pro  comfesso  on  a  day  in 
term,  ia  a  good  notice,  notwithstanding  that  the  day 
for  which  notice  is  given  is  not  a  day  regularly  ap- 
pointed for  motions.  Chaffers  v.  Baker,  24  Law  J. 
Rep.  (U.S.)  Chanc.  49;  6  De  Gex,  M.  &  G.  482. 

The  word  "  week  "  in  the  79th  Order  of  May 
1845,  interpreted  to  mean  the  ordinary  reckoning 
from  Sunday  to  Sunday.  BaealgeUe  v.  Lowe,  24 
Law  J.  Rep.  (n.s.)  Chanc.  416,  368. 

The  plaintiff  should  proceed  with  the  greatest 
care  in  pro  confesso  cases,  and  bring  the  ease  strictly 
within  the  General  Orders.  Buttler  v.  Mathews,  19 
Beav.  S49. 

Bill  taken  pro  confesso  for  want  of  answer  against 
an  absconding  defendant,  though  no  interrogatories 
had  been  delivered.     Ibid. 

Where  a  defendant  is  abroad  it  is  not  necessary  to 
issue  an  attachment  previous  to  taking  the  bill  pro 
confesso.     Ibid. 

The  Court  will  not  order  a  claim  to  be  taken  pro 
confesso  against  aji  absconding  defendant,  although 
the  course  of  proceeding  prescribed  by  the  stat. 
1  Will.  4.  c.  36.  a.  4,  for  taking  bills  pro  confesso 
against  such  defendants,  has  been  duly  followed. 
Henderson  v.  OJhomas,  10  Hare,  App.  Ixvii. 

(h)  Dismissal  of. 

The  answer  became  suiScient  on  the  2nd  of 
August,  and  the  four  weeks  allowed  from  that  time 
to  amend  the  bill,  extra  the  vacation,  expired  on  the 
18th  of  November.  The  defendant  served  notice 
of  motion  to  dismiss  at  half-past  seven  o'clock  on 
the  evening  of  the  18th  of  November : — Held,  that 
the  four  weeks  did  not  expire  till  tivelve  o'clock  at 
night,  and  consequently  that  the  notice  of  motion 
was  given  before  the  plaintiff  was  in  default.  Motion 
dismissed,  with  costs.  Preston  v.  Collett,  20  Law  J. 
Rep.  (ir.3.)  Chanc.  228. 

The  Court  will  not,  without  evidence  on  the  part 
of  the  plaintiff,  or  consent  of  the  defendant,  give 
leave  to  amend  the  bill  on  motion  to  dismiss  it  for 
want  of  prosecution.  Freeston  v.  Clay  don,  22  Law 
J.  Rep.  (n.s.)  Chanc.  640. 

The  certificate  of  filing  the  defendant's  answer 
must  be  produced  to  the  Registrar.     Ibid. 

A  motion  for  the  dismissal  of  a  suit  for  a  receiver 
pendente  lite,  for  want  of  prosecution  in  not  bringing 
the  suit  to  a  hearing,  after  the  receiver  had  been  ap- 
pointed, is  irregular.  Edwards  s.Ed/wa/rds,  22  Law 
J.  Rep.  (n.s.)  Chanc.  1055. 

A  mortgagee,  who  is  a  defendant  in  a  foreclosure 
suit,  may,  upon  proving  a  tender  to  the  plaintiff  of 
his  principal  and  interest  and  offering  to  secure  a 
sufficient  sum  to  answer  the  costs  to  which  the  plain- 
tiff may  be  liable,  move  to  dismiss  the  plaintiff's  bill 
on  payment  of-  his  principal  and  interest,  and  pro- 
viding for  the  costs  when  taxed,  but  before  such 
tender  the  motion  cannot  be  entertained.  PwynZer 
V.  Carew,  23  Law  J.  Rep.  (n.s.)  Chanc.  596;  Kay, 
App.  xxxvi. 

The  other  mortgagees,  defendants  in  the  suit,  have 
not,  before  decree,  such  an  interest  in  the  suit  as  will 
entitle  them  to  resist  such  a  motion.     Ibid. 

Vacations  are  not  excepted  in  the  computation  of 
the  three  months  within  which,  under  the  29th 
Order  of  August  1842,  a  plaintiff  must  set  down  the 
cause  for   hearing  or  move  for  a  decree;  but  the 


Court  has  a  discretion  to  dismiss  the  bill  or  give  the 
plaintiff  further  time.  Bottomley  v.  Sgwke,  24  Law 
J.  Rep.  (n.s.)  Chanc.  437. 

In  the  case  of  a  biU  against  several  defendants, 
one  only  of  whom  had  appeared,  and  which  one  was 
not  required  to  answer,  the  Court  permitted  that  de- 
fendant to  move  to  dismiss  at  the  end  of  three  months, 
although  Easter  vacation  was  included  in  the  com- 
putation of  that  period,  but  gave  the  plaintiff  further 
time.     Ibid. 

A  bill  of  1,600  folios  was  filed  in  February  1850, 
and  the  answer  of  900  folios  was  filed  in  June.  On 
motion   to  dismiss  in  January   1861,  the  plaintiff 

desired  time  to  amend, Held,  that  the  delay  was 

inexcusable,  and  the  bill  must  be  dismissed  unless 
the  plaintiff  filed  his  replication  forthwith.  Thmston 
V.  Smith,   13  Beav.  112. 

A  decision,  on  the  authority  of  which  a  suit  had 
been  instituted,  being  overruled,  the  plaintiff  offered 
to  dismiss  his  bill  without  costs: — Held,  that  this 
was  no  answer  to  amotion  to  dismiss  for  want  of  pro- 
secution, and  that  the  plaintiff  must  either  proceed 
or  have  his  bill  dismissed  on  the  usual  terms.  The 
Lamcashire  ami  YorTcshvre  Rail.  Co.  v.  Evans,  14 
Beav.  629. 

Plaintiff,  an  executor,  did  not  appear  at  the  hear- 
ing; and  upon  proof  of  service  of  the  subpoena  to 
hear  judgment,  the  bill  was  dismissed  with  costs. 
An  application  to  restore  the  cause  to  the  paper,  on 
the  ground  that  the  plaintiff  had,  seven  months  pre- 
viously, become  bankrupt,  and  believed  that  his 
rights  passed  to  the  assignees,  which  was  not  the 
fact,  refused  with  costs.  Frost  v.  Hilton^,  15  Beav. 
432. 

A  and  B  had  charges  on  a  plantation  and  the 
slaves.  In  1834  an  issue  was  tendered  in  a  suit  be- 
tween them  as  to  their  priority  on  the  slave  compen- 
sation money.  B  withdrew  his  claim,  and  the  bill 
was  on  motion  dismissed  sixteen  years  afterwards, 
when  the  witnesses  were  dead.  B's  executors  raised 
the  same  question  of  priority  in  regard  to  the  plan- 
tation itself: — Held,  that  they  were  concluded  by 
the  transaction  of  1834.  Bushby  v.  ElUs,  17  Beav. 
279. 

A  suit  stood  dismissed  for  want  of  prosecution  in 
consequence  of  the  plaintiff  not  serving  a  subpoena  to 
hear  judgment  within  the  time  limited  by  an  order 
to  speed.  The  plaintiff  moved  to  stay  the  taxation 
of  the  costs  of  suit :— ^.Held,  that  the  motion  ought  to 
have  been  to  restore  the  bill;  and  that  although  the 
Court  would  feel  inclined  to  grant  indulgence  in  the 
case  of  a  bond  fide  mistake,  yet  that  it  was  not  to  be 
extended  to  such  an  extent  as  to  encourage  parties 
in  proceeding  negligently  with  their  suits.  Bartlett 
V.  Harton,  17  Beav.  479. 

Ignorance  of  the  practice  held  to  be  no  sufficient 
ground  for  restoring  the  suit,  nor  the  fact  that  the 
long  vacation  had  intervened.     Ibid. 

Bill,  filed  after  seventeen  years  to  set  aside  a  pur- 
chase of  the  testator's  estate  by  his  executor  at  an 
undervalue,  dismissed  on  the  ground  of  the  delay ; 
although  the  sale,  if  recent,  would  have  been  setaside. 
Baker  v.  Bead,  18  Beav.  398. 

A  bill  was  filed  by  a  tithe-owner  claiming  tithes 
against  several  occupiers  of  land  who  had  not  rendered 
any  tithe,  and  disputed  the  plaintiff's  title  to  it. 
One  of  the  defendants  was  a  Quaker,  and  applied  to 
the  plaintiff  on  that  ground  to  dismiss  the  bill  against 
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him,  which  the  plaintiff  consented  to  do,  provided 
the  Quaker's  answer  admitted  the  actual  title  of  the 
plaintiff  so  as  to  enable  the  plaintiff  to  obtain  his 
tithes  against  the  Quaker  by  the  ordinary  proceedings 
before  Justices  in  the  country.  The  draft  of  the 
Quaker's  proposed  answer  was  then  shewn  to  the 
plaintiff,  and  was  by  arrangement  altered  so  as  not 
to  deny  the  plaintiff's  title,  but  so  as  to  object 
merely  on  the  grounds  of  religious  scruples  enter- 
tained by  him  as  a  Quaker.  On  this  answer  being 
produced  in  evidence,  the  plaintiff  recovered  his 
tithes  before  the  Justices,  and  the  further  prosecu- 
tion of  the  suit  against  the  Quaker  became  unneces- 
sary. On  motion  by  the  plaintiff  the  suit  was 
dismissed  against  the  Quaker  defendant ;  but  as  it 
appeared  upon  the  affidavits  and  the  draft  of  the 
answer  originally  prepared  that  the  defendant  had, 
previously  to  and  at  the  time  when  the  bill  was  filed, 
disputed  the  plaintiff's  title,  the  bill  was  dismissed 
without  costs  of  the  suit  or  of  the  motion.  Wright 
V.  Barlow,  5  De  Gex  &  Sm.  43. 

A  bill  was  filed  in  1849  for  the  purpose  of  taking 
the  accounts  of  an  abortive  railway  undertaking. 
Upon  a  motion  in  July  1851  by  a  defendant  to  dis- 
miss the  bill,  the  plaintiff  undertook  to  file  a  repM- 
cation  on  or  before  the  first  day  of  Hilary  term 
1852.  He  made  default  in  performing  his  under- 
taking. Upon  a  motion  made  in  February  follow- 
ing, the  plaintiff  proved  that  he  had  been  unable  to 
serve  the  other  defendants  so  as  to  perfect  the  suit 
which  he  was  prosecuting  bond  fide : — Held,  that 
the  plaintiff  must  be  held  to  the  undertaking,  and 
that  if  he  had  a  case  entitling  him  to  be  relieved 
from  that  undertaking,  he  ought  to  have  made  a 
special  application  to  be  discharged  from  it.  La 
Mert  v.  Stanhope,  5  De  Gex&  Sm.  247. 

Other  defendants  had  abstained  from  moving  for 
the  dismissal  of  the  bill,  relying  on  the  undertaking 
given  on  the  motion  in  July  1851,  but  on  default  of 
the  plaintiff  to  perform  that  undertaking  by  filing  a 
replication,  these  defendants,  in  February  1852, 
moved  for  the  dismissal  of  the  bill  as  against  them, 
and  the  Court  dismissed  the  bill  accordingly. 
Ibid.  ^^ 

Motion  by  the  defendant  for  the  dismissal  of  the 

plaintiff's  bill  for  want  of  prosecution,  ordered 

upon  the  application  of  the  plaintiff,  and  upon  affi- 
davit that  the  plaintiff  had  obtained  the  relief  which 
he  sought  by  his  suit,  and  that  any  further  proceed- 
ings would  be  unnecessary  and  useless,  and  that  the 
defendant  was  a  pauper — to  stand  over  to  give  the 
plaintiff  liberty  to  move  to  dismiss  his  bill  ;  and 
upon  such  motion  the  bill  was  dismissed  without 
costs.     Pinfold  v.  Pinfold,  9  Hare,  App.  xiv. 

Dismissal  of  bills  in  which  executors  and  trustees 
are  parties,  may  be  by  consent,  but  not  upon  terms 
of  an  agreement  between  the  parties,  unless  the 
Court  has  heard  and  sanctioned  such  terms.  War- 
wick V.  Cox,  9  Hare,  App.  xiv. 

After  bill  filed  the  sole  defendant  became  bank- 
rupt, and  obtained  her  certificate,  and  then  put  in 
her  answer  stating  these  facts.  No  proceedings  were 
taken  for  six  years,  and  the  defendant  moved  for  the 
dismissal  of  the  bill  with  costs.  The  plaintiff,  not 
desiring  to  proceed,  offered  to  do  so  rather  than  ptiy 
the  costs.  The  Court  dismissed  the  bill,  without 
costs.     KenibaXl  v.    Waldwclc,    1   Sm.  &  G.  App. 


(B)  Claims. 

Claim  for  payment  by  the  defendant  on  being  in- 
demnified by  the  plaintiffs  of  amount  of  lost  cheque 
given  by  him  to  alleged  agent  of  the  plaintiffs,  for 
goods  sold  and  delivered.  The  cheque  was  lost 
during  transmission  by  alleged  agent  through-  the 
post  to  another  agent  of  the  plaintiffs.  The  defen- 
dant promised  to  give  them  another  cheque  for  the 
amount,  but  afterwards  refused  to  do  so,  denied  the 
alleged  agency  and  debt,  and  stated  that  he  had 
given  the  cheque  by  way  of  loan  to  the  alleged  agent 
to  enable  him  to  pay  a  debt  due  from  the  latter  to 
the  plaintiff.  The  alleged  agency  was  not  proved 
otherwise  than  by  the  affidavits  of  the  plaintiffs,  and 
the  affidavit  of  a  third  person,  stating  that  he  had 
received  a  letter  (not  produced)  from  the  alleged 
agent,  informing  him  that  the  latter  had,  as  agent  of 

the  plaintiffs,  transmitted  the    cheque  by  post : 

Held,  first,  that  the  evidence  was  insufficient  to 
prove  the  plaintiffs'  case.  Secondly,  that  the  claim 
was  insufficient  in  allegations  necessary  to  establish 
a  case  for  relief  in  equity  on  the  ground  that  the 
cheque  had,  under  the  circumstances,  become  the 
property  of  the  plaintiffs;  and,  thirdly,  that  no  con- 
sideration being  shewn  for  the  defendant's  promise 
to  give  the  plaintiffs  another  cheque,  the  promise 
could  not  be  enforced.  Johns  v.  Mason,  20  Law  J. 
Eep.  (n.s.)  Chanc.  305  ;  9  Hare,  29. 

The  claim,  having  been  filed  by  leave  of  the  Court, 
was  dismissed  without  prejudice  to  further  proceed- 
ings by  the  plaintiffs.     Ibid. 

Material  evidence,  in  the  power  of  both  parties, 
having  been  withheld  on  both  sides,  the  claim  was 
dismissed,  without  costs.     Ibid. 

The  General  Orders  of  April  1850  were  not  in- 
tended to  affect  or  alter  the  ordinary  rule  of  the 
Court  requiring  parties  to  proceed  in  establishing 
their  case  secrnidum  allegata  et  probata.     Ibid. 

If,  at  the  hearing  of  a  claim,  it  will  he  necessary 
for  the  Court  to  direct  special  inquiries,  and  the 
claim  does  not  contain  any  specific  statements  upon 
which  to  ground  those  inquiries,  the  claim  will  be 
dismissed.  Penny  v.  Penny,  20  Law  J.  Kep.  (n.s.) 
Chanc.  339  ;  9  Hare,  39. 

In  a  legatee's  claim  against  a  surviving  executor, 
who  denies  assets,  the  representatives  of  the  deceased 
co-executors  are  necessary  parties.     Ibid. 

Observations  on  the  8th  Order  of  April  1850,  as 
to  parties  necessary  to  be  named  in  a  claim  in  the 
first  instance.     Ibid. 

Construction  of  the  32nd  Order  of  August  1841. 
Ibid. 

A  testator,  by  his  wil),  devised  his  real  estate  to 
A  and  B  on  the  usual  trusts  for  sale,  and  directed 
them  to  pay  a  share  of  the  purchase-monies  to  A. 
The  testator  died  in  February  1816,  and  A  and  B 
proved  the  will.  A  died  in  October  1817.  B  died 
in  1849,  having  appointed  C  his  executor.  Letters 
of  administration  of  A's  estate  were  granted  to  D  in 
June  1850.  A  claim  filed  by  D,  the  administrator 
of  A,  against  C,  the  executor  of  B,  in  respect  of  the 
share  of  the  purchase-monies  of  the  testator's  estate 
given  to  A,  was  dismissed,  with  costs,  but  without 
prejudice  to  a  suit.  Pawsey  v.  Barnes,  20  Law  J. 
Rep.  (n.s.)  Chanc.  393. 

Where  a  claim  is  called  on  and  the  plaintiff  does 
not  appear,  the  defendant  will  not  be  entitled  to  a 
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■decree  for  the  dismissal  of  the  claim  with  costs, 
unless  he  produces,  before  the  rising  of  the  Court, 
an  affidavit  of  service  of  the  writ  of  summons. 
SacTcham  v.  Cooper,  20  Law  J.  Rep.  (n.s.)  Chanc. 
394. 

Where  a  question,  which  ought  to  have  been  made 
the  subject  of  a  special  claim,  is  brought  before  the 
Court  on  a  common  claim,  the  Court  will  give  leave 
to  have  it  filed  as  a  special,  claim  nwnc  pro  tunc. 
Matthews  v.  Pincomb,  20  Law  J.  Rep.  (m.s.)  Chanc. 
395;  4  De  Gex  &  Sm.  485. 

A  testator  bequeathed  a  legacy,  payable  to  the 
legatee  at  the  age  of  twenty-one,  with  interest  from 
his  death,  and  died  in  1840.  The  legatee  attained 
the  age  of  twenty-one  in  1850,  and  filed  a  common 
claim  for  the  legacy,  with  interest  from  her  majority, 
and  obtained  a  decree  for  the  payment  of  the  amount 
claimed,  and  received  the  money.  The  legatee 
afterwards,  having  discovered  that  she  was  entitled  to 
interest  from  the  testator's  death,  filed  another  com- 
mon claim  for  this  interest: — Held,  that  she  was 
entitled  to  this  interest,  but  that  she  ought  to  have 
made  it  the  subject  of  a  special  claim.     Ibid. 

The  hearing  of  a  claim  will  not  be  stayed  on  the 
ground  that  a  bill  has  been  filed  by  other  parties,  in 
respect  of  the  same  and  additional  subject-matters, 
if  a  decree  for  the  same  relief  must  be  made  in 
either  suit,  although  the  plaintiff  in  the  claim  may 
be  entitled  to  further  relief  under  the  decree  on  the 
bill.  Scott  V.  Lord  Hastings,  20  Law  J.  Rep.  (n.s.) 
Chanc.  530. 

Order  made  on  a  claim  that  the  money  to  be  re- 
ceived in  respect  of  mortgages,  forming  part  of  the 
personal  estate  of  an  intestate,  should  be  got  in  by 
the  administrator,  and  divided  from  time  to  time  by 
him  among  the  parties  interested.  Bulliva/nt  v. 
Bellairs,  20  Law  J.  Rep.  (n.s.)  Chanc.  549. 

In  a  suit  by  claim  for  foreclosure,  it  is  optional 
with  the  plaintiff  to  take  the  usual  order  at  the 
hearing,  or  an  inquiry  as  to  other  incumbrances. 
Robinson  v.  Twner,  20  Law  J.  Rep.  (n.s.)  Chanc. 
629;  9  Hare,  129.' 

The  object  of  the  Orders  of  April  1850  was  to 
obviate  the  necessity  of  bringing  before  the  Court, 
in  the  first  instance,  numerous  parties  having  con- 
current interests  with  the  plaintiff,  and  to  restore  the 
former  practice  of  the  court,  acted  upon  in  the  time 
of  Lord  Chancellor  Hardwicke,  when  such  parties 
appeared  in  the  first  instance  before  the  Master. 
Eccles  V.  Cheyne,  20  Law  J.  Rep.  (n.s.)  Chanc.  631; 
9  Hare,  215. 

Proceedings  by  claim  are  applicable  only  to  simple 
cases,  and  where  the  decree  would  have  been  as  of 
course  if  a  bill  had  been  filed  and  all  parties  had 
been  before  the  Court  at  the  hearing.     Ibid. 

In  a  claim  the  plaintiff  moved  that  the  defendant 
might  be  ordered  to  pay  into  court  a  sum  of  money 
admitted  by  him  upon  affidavit  to  be  due,  and  also 
to  produce  a  document  admitted  to  be  in  his  pos- 
session. The  Court  made  the  order.  Jefferies  v. 
JBiggs,  20  Law  J.  Rep.  (n.s.)  Chanc.  638. 

Upon  a  claim  filed  by  some  of  the  residuary 
devisees,  under  the  will  of  a  testatrix  who  had  given 
various  legacies  to  Roman  Catholic  priests  and 
charities,  for  the  administration  of  her  estate,  a 
reference  to  the  Master  was  asked,  to  inquire  whether 
any  of  the  legacies  so  given  by  the  will  were  held 
upon  any  secret  trusts,  for  the  performance  of  pious 
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acts  connected  with  the  Roman  Catholic  religion  : — 
Held,  that  these  inquiries  could  not  be  directed  upon 
a  claim.  If  the  plaintiffs  wanted  more  than  the 
common  administration  decree  they  must  file  a  bill 
for  the  purpose.  Gilpim,  v.  Magee,  20  Law  J.  Rep. 
(n.s.)  Chanc.  639. 

A  claim  not  stating  all  the  facts  of  the  case  within 
the  plaintiff's  knowledge  is  liable  to  be  dismissed, 
with  costs,  and  if  the  plaintiff  withholds  those  facts 
and  takes  the  chance  of  relief  from  what  may  turn 
up  from  the  affidavits,  the  Court  will  not  adjudicate 
upon  the  claim.  Qoode  v.  West,  21  Law  J.  Rep. 
(n.s.)  Chanc.  127;  9  Hare,  378. 

When  trustees  have  paid  any  monies  into  court 
under  the  Trustees  Indemnity  Acts,  the  remedy  of 
a  plaintiff  as  to  the  sum  paid  in  can  be  prosecuted 
only  under  those  statutes,  and  not  under  the  ordinary 
jurisdiction  of  the  Court  by  bill  or  claim.     Ibid. 

Where  errors  had  been  committed  in  carrying  out 
the  proceedings  under  an  original  claim,  leave  was 
given  to  file  a  supplemental  claim.  Naylor  v. 
Robson,  21  Law  J.  Rep.  (n.s.)  Chanc.  280. 

Qucere—if  an  objection  to  a  claim  is  to  be  raised 
by  motion  to  take  it  off  the  file.     Davies  v.  Davies, 

21  Law  J.  Rep.  (n.s.)  Chanc.  543. 

A  claim  must  state  all  the  material  facts  of  the 
plaintiff's  case;  and  if  such  facts  be  suppressed,  the 
claim  will,  on  that  ground  alone,  be  dismissed. 
Bromitt  v.  Moor,  22  Law  J.  Rep.  (n.s.)  Chanc.  129; 
9  Hare,  374. 

A  claim  for  foreclosure  by  a  mortgagee  with  power 
of  sale,  and  a  proviso  that  the  power  should  not 
prejudice  his  right  to  foreclose  or  his  other  rights  as 
mortgagee,  is  a  special  claim,  and  requires  the  leave 
of  the  Court  to  file  it.  Vamey  v.  Forward,  22 
Law  J.  Rep.  (n.s.)  Chanc.  247. 

A  special  claim  may  be  filed  for  specific  perform- 
ance of  a  contract  to  grant  a  lease.     Anonymous, 

22  Law  J.  Rep.  (n.s.)  Chanc.  267;  9  Hare,  App.  xi. 
The  representatives  of  a  deceased  executor,  not 

parties  to  an  administration  claim  against  the  sur- 
viving executor,  cannot  be  made  parties  by  summons 
on  the  Master's  certificate,  under  the  18  th  General 
Order  of  April  1850;  but,  if  necessary,  they  must 
be  brought  before  the  Court  by  original  or  supple- 
mental claim.  Ewmgton  v.  Fmn,  22  Law  J,  Rep. 
(n.s.)  Chanc.  256;  9  Hare,  App.  x. 

If  the  plaintiff  in  a  claim  make  default  at  the 
hearing,  every  defendant  who  appears  is  entitled  to 
have  the  claim  dismissed,  with  costs,  without  pro- 
ducing any  affidavit  of  service  of  the  writ  of  sum- 
mons. Charlton  v.  Allen,  22  Law  J.  Rep.  (n.s.) 
Chanc.  257;  9  Hare,  App.  Ixvii. 

The  omission  to  print  counsel's  name  upon  a  claim 
requiring  his  signature  will  not  prevent  its  being 
filed.  Ooppeard  v.  Mayhew,  22  Law  J.  Rep.  (n.s.) 
Chanc.  408. 

A  mortgagee  held  not  to  be  chargeable  with  the 
increased  costs  occasioned  by  his  proceeding  for 
foreclosure  by  bill  and  not  by  claim.  Holford  v. 
Tate,  10  Hare,  App.  xl. 

Exceptions  are  necessary  in  order  to  object  to 
reports  on  claims,  as  well  as  to  reports  on  bills. 
EwingUm  v.  Fenn,  10  Hare,  App.  xl. 

A  plaintiff  having  an  agreement  which  upon  a  bill 

he  might  probably  have  had  specifically  performed, 

filed  a  claim  for  that  purpose;  but  the  Court,  finding 

it  impossible  to  deteimine  the  question  between  the 
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parlies  as  it  was  presented  on  that  mode  of  proceed- 
ing, dismissed  the  claim,  with  costs,  and  without 
prejudice  to  the  plaintiff's  right  to  file  a  bill.  Raw- 
lings  V.  Dalgleish,  1  Sm.  &  G.  76. 

Where  a  plaintiff  does  not  appear  on  a  claim,  it 
will  be  dismissed  without  any  affidavit.  Bell  v. 
Bomhy,  14  Beav.  439. 

Leave  given  to  file  a  claim  to  enforce  the  specific 
performance  of  a  verbal  agreement  to  purchase  land, 
containing  a  statement  of  facts  shewing  part  per- 
formance. Burnley  v.  the  £astem  Cownties  Rail. 
Co.,  5  De  Gex&Sm.  314. 

Where  the  plaintiff  omitted  to  prosecute  an  order 
upon  a  claim, — Held,  that  the  Court  might  give  a 
defendant  leave  to  sue  out  a  writ  of  summons  to 
bring  before  the  Master  the  parties  required  by  the 
terras  of  the  order.  TwrnbuU  v.  Wame,  2  De  Gex, 
M.  &  G.  281. 

Motion  for  an  order  under  the  31st  General  Order 
of  May  1845,  against  a  defendant  to  a  claim  who 
had  absconded,  refused.  Smith  v.  Corles,  1  Sim. 
N.S.  259. 

Order  to  elect  made  in  the  case  of  a  claim,  though 
not  literally  within  the  Orders.  Davison  v.  Mason, 
18  Beav.  540. 

(C)  Sdit  by  Summons. 

A  woman,  on  her  marriage,  had  personal  property 
settled  to  her  separate  use,  with  a  general  power  of 
appointment  by  will  over  the  same.  By  a  deed  of 
separation  between  her  and  her  husband,  she  had 
secured  to  her,  by  the  covenant  of  her  husband  with 
trustees,  the  power  of  disposing,  by  sale,  beqiiest  or 
otherwiee,  of  all  property  she  had  or  might  have. 
By  her  will,  she  appointed,  gave,  devised  and  be- 
queathed everything  which,  by  virtue  of  any  power, 
she  was  competent  to  dispose  of,  in  trust  for  the 
maintenance  of  A  B  until  she  should  be  twenty-one, 
and  afterwards  in  trust  for  her  absolutely.  The 
executors  proved  the  will,  and  the  probate  was  limited 
to  such  personal  estate  as  under  the  settlement  and 
deed  of  separation  the  testatrix  had  the  power  of  ap- 
pointing and  disposing  of: — Held,  that  the  Court 
had  jurisdiction  under  the  45th  section  of  the  statute 
15  &  16  Vict.  c.  86,  at  the  instance  of  the  party 
beneficially  entitled  under  the  will  of  the  married 
woman,  to  entertain  an  application  for  a  summons 
calling  upon  the  executors  to  shew  cause  why  an 
order  for  the  administration  of  the  personal  estate 
of  the  testatrix  should  not  be  made.  Ashley  v. 
Sewell,  22  Law  J.  Rep.  (n.s.)  Chanc.  659;  3  De 
Gex,  M.  &  G.  933. 

Parties  out  of  the  jurisdiction  must  be  served 
with  notice  of  the  decree  in  a  suit  commenced  by 
summons  out  of  chambers.  Strang  v.  Moore,  22 
Law  J.  Rep.  (n.s.)  Chanc.  917. 

A  release  of  all  demands  must  be  set  aside  before 
any  proceedings  can  be  taken  in  respect  of  matters 
covered  by  such  release.  Acasler  v.  Anderson,  24 
Law  J.  Rep.  (N.s.)  Chanc.  437;  19  Beav.  161. 

The  chief  clerk  has  no  jurisdiction  to  issue  a  sum- 
mons from  chambers  which  incidentally  will  have 
the  effect  of  avoiding  a  release  of  all  demands.  Ibid. 

In  a  suit  commenced  by  summons,  for  the  admi- 
nistration of  the  estate  of  an  intestate,  against  the 
administratrix  and  her  husband,  the  husband  became 
lunatic,  though  not  so  found  by  inquisition,  and  the 
Court  on  motion  ex  parte  supported  by  aflSdavit  of 


fitness,  appointed  a  guardian  ad  litem.     OshaMiston 
V.  Crowther,  1  Sm.  &  G.  App.  xii. 

(D)  Process. 

Decree  taken  against  a  defendant  on  an  affidavit 
of  service  of  the  subpoena  to  hear  judgment.  The 
affidavit  stated  service  on  T,  who,  according  to  the 
belief  of  the  deponent,  was  the  defendant's  solicitor: 
— Held,  that  if  it  should  appear  on  the  record  that 
T  was  such  solicitor,  the  affidavit  would  be  sufficient. 
Marsden  v.  Bhmdell,  20  Law  J.  Rep.  (h.s.)  Chanc. 
104. 

A  defendant  having  gone  abroad,  substituted  ser- 
vice of  the  replication  and  other  process  in  a  supple- 
mental suit,  not  requiring  personal  service,  was 
ordered  to  be  made  on  the  solicitor  in  the  original 
suit.  Scott  v.  Wheeler,  20  Law  J.  Rep.  (k.s.)  Chanc. 
331;  13  Beav.  239. 

Upon  motion  for  leave  to  enter  an  appearance  for 
a  defendant,  who  was  alleged  to  have  absconded  to 
avoid  criminal  process, — Held,  that  process  included 
civil  and  criminal  process ;  and  the  motion  was 
granted.  Allen  v.  Loder,  20  Law  J.  Rep.  (h.s.) 
Chanc.  658. 

Where  a  defendant  resided  abroad,  a  general  order 
was  made  for  substituting  service  of  the  orders  of  the 
Court  on  the  party  upon  whom  an  order  to  revive  was 
directed  to  be  served.  Forster  v.  Menzies,  22  Law 
J.  Rep.  (N.s.)  Chanc.  835;  16  Beav.  568. 

Where  a  defendant  generally  keeps  out  of  the  way, 
he  will  be  deemed  to  be  absconding  to  avoid  service, 
and  substituted  service  will  therefore  be  ordered  by 
the  Court  under  the  39th  General  Order  of  May 
1845.  The  Manchester  and  Stafford  Rail.  Co.  v. 
How,  22  Law  J.  Rep.  (n.s.)  Chanc.  1044. 

Substituted  service  ordered  of  a  writ  of  summons 
issued  upon  the  Master's  certificate  upon  a  claim. 
Baker  v.  Anthony,  14  Beav.  26. 

Leave  given  to  serve  a  writ  of  summons  in 
America.     Thomas  v.  Colsworth,  14  Beav.  208. 

(E)  Contempt. 

A  party  in  contempt  in  a  suit  in  another  branch 
of  the  Court  will  be  ordered  to  be  brought  up  if 
wanted  for  examination.  Sill  v.  Travis,  21  Law 
J.  Rep.  (n.s.)  Chanc.  541. 

Where  a  defendant  is  in  custody  for  contempt  for 
want  of  answer,  notice  of  motion  for  an  order,  under 
the  12th  rule  of  the  15th  section  of  the  above  statute, 
that  he  remain  in  custody  until  answer  or  further 
order,  must  be  served  upon  him.  Aveling  v.  Martin, 
22  Law  J.  Rep.  (h.s.)  Chanc.  695. 

An  answer  was  filed  by  a  defendant  while  in  con- 
tempt, and  an  order  was  mnde  to  clear  the  contempt 
on  payment  of  the  costs;  but  as  they  were  not  paid 
after  taxation, — Held,  that  the  plaintiff  was  entitled 
to  have  the  answer  taken  off  the  file.  Coyle  v. 
Alleyne,  22  Law  J.  Rep.  (n.s.)  Chanc.  937;  16 
Beav.  548. 

A,  a  defendant  to  a  suit,  was  in  contempt  for  not 
obeying  an  order  made  in  the  cause  for  him  to  pay 
a  sum  of  money  to  the  plaintifiT.  A  sequestration 
issued  against  A,  to  which  a  return  was  made  that 
he  had  no  lay  property,  but  that  he  had  an  eccle- 
siastical benefice.  An  order  was  made,  on  motion 
by  the  plaintiff,  for  a  writ  of  sequestrari  facias  de 
bonis  ecclesiasticis  against  the  defendant  directed  to 
the  Bishop  of  the  diocese  in  which  the  benefice  was 
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situated.  Allen  v.  Williams,  24  Law  J.  Rep.  (n.s.) 
Chanc.  160;  2  Sm.  &  G.  455. 

Substituted  service  of  a  copy  of  a  bill  having  been 
ordered  upon  a  defendant  out  of  the  jurisdiction,  the 
Court  will  not  commit  him  for  contempt  upon  his 
subsequently  coming  within  the  jurisdiction  and  neg- 
lecting to  enter  an  appearance.  Eaclewood  v. 
Locherhy,  24  Law  J.  Rep.  (n.s.)  Chanc.  408. 

On  an  application  by  the  defendant  to  stay  pro- 
ceedings of  the  plaintilF  in  the  trial  of  an  issue,  until 
the  plaintiff  should  pay  costs,  for  non-payment  of 
which  he  was  in  contempt,  the  plaintiff  being  at  the 
same  time  under  terms  to  try  the  issue  at  the  next 
assizes ;  the  Court  gave  the  plaintiff  an  enlarged  time 
for  proceeding  to  trial,  but  made  his  right  conditional 
on  the  payment  of  such  costs.  Beeee  v.  Hodson, 
10  Hare,  App.  xli. 

(F)  Apjeaeanoe. 

Service  of  the  subpoena  to  appear  to  the  amended 
bill  was  made  upon  the  solicitor  of  the  defendant, 
who  had  appeared  for  him  on  the  original  bill,  the 
defendant  residing  abroad.  The  Court  ordered  an 
appearance  to  be  entered  for  the  defendant  under 
the  2.<)th  of  the  Orders  of  May  1846.  Zulwta  v. 
Vinent,  20  Law  J.  Rep.  (n.s.)  Chanc.  474;  3  Mac. 
&  6.  246;  13  Beav.  227. 

An  appearance  of  a  defendant  to  a  bill  of  revivor 
is  not  necessary  since  the  passing  of  the  Procedure 
Amendment  Act.  Ward  v.  Cartwright,  22  Law  J. 
Rep.  (n.s.)  Chanc.  1006;  10  Hare,  App.  Ixxiii. 

A  solicitor  was  held  entitled  to  charge  6*.  8rf.  for 
every  three  defendants  to  a  bill  for  whom  he  entered 
appearances,  although  such  appearances  were  entered 
for  all  the  defendants  on  the  same  day.  The  scale 
of  fees,  as  to  entering  appearances,  set  forth  in  the 
5th  General  Order  of  the  23rd  of  October  1852,  was 
not  intended  to  be  confined  to  appearances  to  a  sum- 
mons. Morritt  V.  Walton,  23  Law  J.  Rep.  (n.s.) 
Chanc.  1003. 

Parties  against  whom  a  supplemental  order  had 
been  made  under  the  15  &  16  Vict.  c.  86.  s.  52.  not 
having  entered  their  appearance,  liberty  was  given  to 
the  plaintiff  to  enter  an  appearance  for  them.  Cross 
V.  Thomas,  16  Beav.  692. 

(Gr)  Answer. 
(a)  In  general. 

A  defendant,  in  his  answer  to  the  usual  interroga- 
tory as  to  deeds,  &c.  stated  that  he  had,  in  the  sche- 
dule thereto,  set  forth  a  list  of  all  the  deeds,  &c. 
relating  to  the  matters  in  question  in  the  suit,  and 
traversed  the  interrogatory.  One  of  the  items  in  the 
schedule  was  "Banker's  Pass-book": — Held,  that 
this  description  was  sufficient.  Houghton  v.  Barnett, 
20  Law  J.  Rep.  (n.s.)  Chanc.  444. 

If  a  defendant  answers  a  bill,  he  must  answer 
fully;  and  if  he  is  protected  from  answering,  he  must 
avail  himself  of  his  protection  by  plea  or  otherwise. 
Chadwick  v.  OhaSwick,  22  Law  J.  Rep.  (n.s.) 
Chanc.  329. 

The  test  of  the  materiality  of  a  fact  alleged  by  the 
plaintiff,  is  the  service  it  would  ibe  in  proving  his  case 
if  admitted  or  answered  in  the  affirmative  by  the  de- 
fendant.    Ibid. 

Where  the  sole  gist  and  object  of  a  suit  are  to  con- 
vict the  defendant  in  a  penalty,  a  Court  of  equity 
will  not  grant  any  incidental  discovery ;  but  if  such 


be  not  the  object  of  the  suit,  a  defendant  who  answers 
part  of  the  bill  cannot  refuse  to  answer  any  other 
material  parts  on  the  ground  that  an  admission  of  the 
facts  interrogated  might  expose  the  defendant  to  a 
criminal  prosecution.     Ibid. 

An  answer  may  be  filed,  if  it  be  properly  headed 
and  sufficiently  identified  with  the  cause,  although 
not  entitled  according  to  the  form  given  in  the 
General  Orders  of  August  1852.  Raibeth  v.  S'qmre, 
22  Law  J.  Rep.  (n.s.)  Chane.  639;  10  Hare, 
App.  iii. 

Where  the  jurat  of  an  answer  has  been  partially 
and  inadvertently  cancelled  before  the  filing  of  the 
answer,  the  latter  must  be  re-sworn  in  the  form  of 
the  original  jurat.  Attorney  General  v.  Hender- 
son, 22  Law  J.  Rep.  (n.s.)  Chanc.  706. 

Under  the  2l8t  section  of  the  Chancery  Proce- 
dure Improvement  Act  (16  &  16  Vict.  u.  86.)  the 
jurat  to  a  joint  and  several  answer  may  be  qualified 
as  to  a  defendant's  belief  of  the  truth  of  other  acts 
than  his  own.     Ibid. 

An  order  for  committal  after  three  insufBcierit 
answers  is  irregular.  Hayward  v.  Price,  23  Law  J. 
Rep.  (n.s.)  Chanc.  649;  Kay,  App.  xxxi. 

An  order  made  by  the  chief  clerk  at  chambers 
that  a  defendant,  who  had  put  in  three  insufficient 
answers,  should  attend  on  a  certain  day  to  be  ex- 
amined, and  in  default,  or  if  his  examination  should 
be  insufficient,  should  be  committed,  discharged  for 
irregularity.     Ibid. 

Where  an  error  is  discovered  in  an  answer  after 
it  has  been  sworn  and  before  it  is  filed,  the  original 
jurat  may  be  cancelled,  and  the  corrected  answer 
filed  as  re-sworn.  Attorney  General  v.  the  Govern- 
ors of  the  Donnvngton  Hospital,  22  Law  J.  Rep. 
(N.S.)  Chanc.  707. 

In  a  suit  to  stay  proceedings  at  law,  a  defendant 
obtained  time  to  answer,  and  then  pressed  on  the 
action  and  obtained  judgment.  After  a  very  consi- 
derable delay,  he  again  applied  for  further  time  to 
answer;  but  held,  that  as  lie  came  for  an  indulgence, 
it  could  only  be  granted  upon  the  terms  of  staying 
.  execution  in  the  action.  Zidueia  v.  Vvnent,  16  Beav. 
575. 

Practice  as  to  lunatic  answering  where  he  is  made 
defendant  to  a  bill  filed  by  the  committee  of  his  per- 
son and  estate.  Worth  v.  Mackenzie,  3  Mac.  &  G. 
363. 

A  defendant  took  ouf  a  warrant  for  six  weeks' 
"further  time  to  answer."  The  plaintiff's  solicitor 
indorsed  it,  "we  consent  to  fourteen  days."  The 
order  as  drawn  up,  gave  the  time  "  to  plead,  answer, 
or  demur,  not  demurring  alone."  The  defendant 
having  put  in  a  plea  of  the  plaintiff's  insolvency,  it 
was  ordered  to  be  taken  off  the  file  with  costs,  and 
the  order  was  varied  so  as  to  limit  it  to  time  to  answer 
only.     Newmam  v.  White,  16  Beav.  4. 

Upon  the  motion  of  some  of  the  defendants,  and 
on  their  submitting  to  such  order  as  the  Court  might 
make  as  to  their  cross-examination  or  otherwise,  the 
Court  ordered  that  their  answers  might  be  read  as 
affidavits  at  the  hearing  of  the  cause.  Howell  v. 
Williams,  I  Sm.  &  G.  App.  xi. 

A  defendant  not  being  required  by  the  bill  to  do 
so,  did  not  file  any  answer.  The  cause  came  on 
upon  a  motion  for  a  decree,  when  the  defendant,  at 
the  bar,  pleaded  the  Statute  of  Limitations ;  the  Court 
holding  that  a  defendant  who  intended  to  set  up  such 
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a  defence  ought  to  do  so  by  answer,  disallowed  the 
objection  thus  taken.  Molding  v.  Barton,  1  Sm.  &  G. 
App.  XXV. 

An  answer,  part  of  which  is  indorsed  on  the  out- 
side skin  of  parchment,  will  not  be  filed  by  the 
record  and  writ  clerks.  M'Eeone  v.  Seaber,  18 
Beav.  411. 

Practice  in  such  a  case.     Ibid. 

The  2lBt  section  of  15  &  16  Vict.  c.  86.  does  not 
involve  any  alteration  of  the  form  of  the  oath  to  be 
administered  to  a  defendant  on  putting  in  his  answer. 
Attorney  General  v.  Hudson,  9  Hare,  App.  Ixiii. 

Re-swearing  the  answer  of  a  defendant  which  had 
been  taken  out  of  the  record  office,  and  of  which  the 
jurat  had  been  cancelled  by  the  officer  of  the 
court.     Ibid. 

Where  an  incorporated  company  in  answer  to  an 
interrogatory  in  a  bill  as  to  documents,  which  ever 
were  in  the  power  of  agents  formerly  and  not  now 
in  their  employ,  stated  ignorance  as  to  the  fact,  but 
did  not  state  that  they  had  made  any  particular  in- 
quiries of  such  former  agents, — Held,  that  the  answer 
was  sufficient,  there  being  no  special  circumstances 
alleged  applicable  to  any  particular  document,  or  any 
particular  person.  M'Jntosh  v.  the  Great  Western 
Rail.  Co.,  i  De  Gex  &  S.  502. 

Where  a  corporation  were  interrogated  by  a  bill 
to  which  they  and  their  engineer  were  defendants, 
as  to  what  had  taken  place  between  the  plaintiff's 
testator  and  the  engineer, — Held,  first,  that  it  was 
not  sufficient  for  the  corporation  to  state  ignorance, 
without  stating  that  they  had  made  inquiries  of  the 
engineer ;  secondly,  that  the  Court  could  not,  in  de- 
ciding on  the  insufficiency  of  the  answer  of  the  cor- 
poration, regard  the  circumstance  that  the  engineer 
in  a  separate  answer  (which  had  not  been  excepted 
to  in  that  particular)  stated  that  he  did  not  remem- 
ber, and  could  not  set  forth  any  of  the  particulars 
inquired  after.  M'Intoshv.  the  Great  Western  Rail. 
Co.,  i  De  Gex  &  S.  544. 

Semble — that  the  answer  of  a  defendant  made  a 
party  as  the  officer  of  the  corporation  also  defen- 
dants, cannot  be  read  in  evidence  against  the  latter. 
Ibid. 

Three  persons,  the  committees  of  a  lunatic,  made 
statements  by  answer  to  the  plaintiff's  bill.  The 
lunatic  died  intestate.  One  of  the  committees,  and 
the  wives  of  the  two  others,  became  her  personal  re- 
presentatives. In  their  answer  to  a  bill  of  revivor 
and  supplement,  they  all  craved  the  benefit  sought 
by  their  former  answer,  as  if  they  had  therein  re- 
pleaded the  said  several  matters: — Held,  that  they 
must  be  considered  as  stating  and  averring,  after  the 
grant  of  letters  of  administration  to  them,  the  whole 
contents  of  their  former  answer ;  and  although  no  re- 
plication had  been  filed  to  the  answer  to  the  bill  of 
revivor,  parts  of  the  original  answers  were  allowed  to 
be  read  against  all  the  defendants.  Percival  v. 
Canaj,  i  De  Gex  &  S.  610. 

Where  an  answer  in  equity  is  read  at  law  against 
a  defendant,  the  whole  being  read  there,  every  fact 
which  by  way  of  assertion  or  denial  he  states  in  it 
is  considered  in  evidence,  but  not  as  conclusively 
proved ;  but  wliere  part  only  of  an  answer  is  read  in 
equity,  the  unread  portion  is  generally  not  even 
primd  facie  evidence  for  the  defendant.  A  plaintiff 
is  not  bound  by  all  that  he  reads  conclusively;  for  if 
upon  the  whole  evidence  and  case  taken  together. 


the  Judge  is  satisfied  that  part  of  the  answer  read  is 
untrue,  he  may  and  ought  so  to  treat  it,  and  to  be- 
lieve, and  act  on  one  portion  of  the  answer,  and  to 
disbelieve  and  decline  acting  upon  another  portion 
of  it,  even  where  it  positively  denies  a  fact  deposed 
to  by  one  witness  only.     Ibid. 

Presumption  against  the  estate  of  a  deceased  per- 
son, arising  from  the  spoliation  of  a  document  by  a 
person  who  afterwards  becomes  the  personal  repre- 
sentative of  the  deceased,  and  as  such  is  made  de- 
fendant to  a  suit.     Ibid. 

Defendants,  husband  and  wife,  having  answered  a 
bill,  seeking  the  amounts  of  a  business  in  question  in 
the  suit  extending  over  upwards  of  thirty  years,  in 
which  the  plaintiff  had  been  a  partner  with  the  de- 
fendant, the  husband,  for  the  last  ten  years,  an  order 
was  made  under  which  the  plaintiff  obtained  access 
to  all  the  documents.  The  plaintiff  amended  his 
bill,  introducing  interrogatories  as  to  minute  particu- 
lars of  the  dealings  and  accounts.  The  defendants, 
by  their  answer  to  the  amended  bill,  stated  they  had 
no  means  of  obtaining  the  particulars  inquired  after, 
except  by  the  books  in  the  defendants'  possession, 
which  were  eight  in  number,  and  the  books  in  the 
possession  of  plaintiff  and  defendant,  which  were 
sixty  in  number;  and  alleged  that  the  plaintiff  had 
had  access  to  all  the  documents,  and  that  the  plain- 
tiff's professional  accountant  had  examined  them 
and  made  many  extracts  therefrom;  and  also  that 
the  books  were  ordinary  business  books  kept  with 
regular  entries,  and  that  to  set  forth  the  accounts  as 
required  would  subject  the  defendants  to  an  oppres- 
sive amount  of  labour;  and  they  submitted  they 
were  not  bound  to  answer  such  interrogatories  in  de- 
tail. Upon  the  plaintiff's  exception  to  this  answer, 
— Held,  that  though  the  answer  was  technically  in- 
sufficient, yet  the  Court,  having  regard  to  the  bill 
and  answer,  was  bound  to  f  onsider  what  object  the 
plaintiff  could  gain  by  a  more  full  answer;  and  in  the 
absence  of  an  allegation  that  anything  had  been 
fraudulently  or  erroneously  inserted  in  or  omitted 
from  the  accounts,  the  Court  could  not  see  any 
object  to  be  gained  by  the  plaintiff  by  a  more  full 
answer,  and  overruled  the  exceptions.  Wliite  <, 
BarTcer,  5  De  Gex  &  S.  746. 

(J)  Supplemental. 

A  supplemental  answer  may  by  consent  be  filed 
after  replication,  without  withdawing  the  replication 
already  filed.  Parsons  v.  Hardy,  21  Law  J.  Rep. 
(n.s.)  Chanc.  400. 

(H)  Disclaimer. 

In  a  suit  instituted  for  the  redemption  of  prior  and 
the  foreclosure  of  subsequent  incumbrances,  creditors 
by  judgment  and  by  deposit  of  title-deeds,  who  had 
parted  with  their  interest  in  the  securities  before  they 
were  made  parties  to  the  suit,  pxit  in  their  respective 
answers  disclaiming  all  interest  in  the  estates  mort- 
gaged : — Held,  that  they  were  entitled  not  only  to 
the  general  costs  of  the  suit,  but  also  to  the  costs  of 
the  evidence  whicluene  of  them  had  gone  into  in 
support  of  the  stat«tnts  in  his  answer,  which  had 
been  replied  to.  mrst  v.  Hurst,  22  Law  J.  Rep. 
(n.s.)  Chanc.  546. 

(I)  Demurbek. 
Where  a  question  had  been  decided  in  one  suit, 
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and  the  same  point  was  raised  between  other  parties 
in  another  suit,  the  Court,  upon  appeal,  declined  to 
decide  the  case  upon  demurrer.  Evaina  v.  Evans, 
23  Law  J.  Eep.  (n.s.)  Chano.  827. 

The  demurrer  on  the  record  having  been  overruled, 
and  a  demurrer  ore  tenus  for  want  of  parties  having 
been  allowed,  the  Court  ordered  the  defendants  to 
pay  the  costs  of  the  former,  but  made  no  order  as 
to  the  costs  of  the  latter;  and  gave  the  plaintiif 
leave  to  amend  either  by  adding  parties,  or  striking 
out  the  passages  which  made  the  new  parties  neces- 
sary.   Madntyre  v.  CormeU,  1  Sim.  N.S.  267. 

(J)  Replioation. 

Where  the  plaintiff  duly  gives  notice  of  motion 
for  a  decree  or  decretal  order,  under  the  15  &  16  Vict. 
c.  86.  s.  26,  it  is  not  proper  to  file  replication.  Duf- 
field  V.  Stwges,  22  Law  J.  Eep.  (n.s.)  Chanc.  288  j 
9  Hare,  App.  Ixxxvii. 

Where  an  appearance  has  been  entered  by  the 
plaintiff  for  the  defendant  who  has  absconded,  notice 
of  the  filing  of  the  replication  under  the  Chancery 
Procedure  Amendment  Act  and  the  28th  of  the 
General  Orders  of  August  1852,  is  to  be  left  at  the 
last  known  place  of  abode  of  the  defendant,  and  to 
be  advertised  in  the  Gazette  and  in  two  county  papers. 
Barton  v.  WJdtcomi,  22  Law  J.  Rep.  (n.s.)  Chanc. 
623;  16  Beav.  205. 

Some  of  the  defendants  having  put  in  their  answers 
after  replication,  leave  was  given  to  file  a  further  re- 
plication as  to  the  subsequent  defendants,  and  the 
time  for  taking  evidence  was  enlarged  so  as  to  include 
all  the  defendants.  Sogers  v.  Hooper,  23  Law  J. 
Rep.  (n.s.)  Chanc.  449;  2  Drew.  97. 

A  copy  of  the  bill  was  served  upon  the  defendant's 
solicitors,  and  the  time  for  taking  the  intermediate 
steps  having  expired,  and  the  defendant  not  having 
put  in  an  answer,  and  not  being  to  be  found,  an 
order  was  made  under  the  Chancery  Amendment 
Act  that  notice  of  filing  replication  should  be  given 
in  the  Gasette  and  in  two  other  newspapers,  and  the 
defendant  was  then  to  have  nine  weeks,  before  being 
served  with  subpoena  to  hear  judgment.  Jeiikyn  v. 
Vanglian,  24  Law  J.  Eep.  (n.s.)  Chanc.  495;  3 
Drew.  20. 

Where  notice  of  replication  having  been  filed  is 
not  served  on  the  adverse  party  on  the  day  on  which 
the  replication  is  filed,  the  proper  application  is  to 
enlarge  the  time  for  closing  the  evidence,  and  not 
to  take  the  replication  off  the  file.  Lloyd  v.  the 
Solicitors'  amd  General  Life  Assurance  Society,  24 
Law  J.  Rep.  (n.s.)  Chanc.  704. 

The  application  having  been  made  without  pre- 
viously communicating  with  the  other  side,  the  Court 
gave  no  costs  of  the  motion.     Ibid. 

Bill  filed  for  specific  sums  in  lieu  of  tithes,  the 
amounts  were  inaccurately  stated.  On  the  informa- 
tion of  the  collector,  certain  books  shewing  the  true 
amounts  were  in  the  vestry-room  and  accessible  to 
the  rector,  but  he  did  not  actually  inspect  them,  and 
did  not  discover  their  contents  till  after  replication 
was  filed;  leave  was  given  to  withfeiw  the  replication, 
and  to  amend  on  paying  the  c^^t  of  suit  up  to  that 
time,  and  costs  of  the  applic^Ki.  Ohampneys  v. 
BitcAan,  3  Drew.  S. 

(K)  Traversing  Note. 
Where  a  plaintiff  has  filei   a   traversing  note 


against  one  defendant  under  the  B7th  Order  of  May 
184S,  he  may  move  for  a  decree  under  the  ISth 
section  of  the  Procedure  Amendment  Act,  15  &  16 
Vict.  c.  86,  and  the  Clerk  of  Records  and  Writs  is 
to  issue  his  certificate  in  order  to  enable  the  plaintiff 
to  enter  the  cause  for  hearing  with  the  Registrar. 
Maniere  v.  Leicester  amd  Kamvp,  23  Law  J.  Rep. 
(N.s.)  Chanc.  263;  5  De  Gex,  M.  &  G.  75  ;  Kay, 
App.  xlviii. 

(L)  Petimoks. 

Under  the  Chancery  Procedure  Amendment  Act, 
one  Vice  Chancellor  has  jurisdiction  to  hear  a  peti- 
tion for  another  Vice  Chancellor.  Holloway  v. 
Phillips,  22  Law  J.  Rep.  (n.s.)  Chanc.  1091. 

Legatees  applying  by  petition  for  payment  of  their 
legacies  in  an  administration  suit,  before  or  at  the 
time  the  cause  is  heard  for  further  directions,  ordered 
to  pay  the  costs  of  all  parties  of  such  petition. 
Edioa/rds  v.  Hall,  10  Hare,  App.  Ixvi. 

According  to  the  recent  practice,  the  Court  dis- 
approves of  the  appearance  of  the  parties,  on  the 
hearing  of  a  petition,  though  served,  where  their 
appearance  is  unnecessary,  and  their  costs  will  be 
disallowed.    Day  v.  Croft,  19  Beav.  518. 

Where  a  petition  was  answered  and  brought  on, 
and  stood  over  with  liberty  to  amend  by  adding  co- 
petitioners,  one  of  the  persons  to  be  added  was  found 
to  be  dead,  and  the  name  of  his  administrator,  under 
letters  dated  subsequent  to  the  date  of  the  Lord 
Chancellor's  fiat,  was  inserted  in  the  petition,  and  it 
was  presented  as  a  new  petition, — Held,  that  a  new 
petition  was  not  necessary.  Maude  v.  Maud£,  5  De 
Gex  &  Sm.  418. 

The  original  petition ,  having  been  lost,  the  Court 
allowed  the  copy  left  for  the  Judge  to  be  filed. 
Smith  V.  Harwood,  1  Sm.  &  6.  137. 

(M)  Motions. 

(a)  In  general, 

Eeservation  of  the  costs  of  a  motion,  but  pro- 
viding for  the  event  of  the  bill  being  dismissed  before 
the  hearing.     Jones  v.  Batten,  10  Hare,  App.  xi. 

The  Court,  on  motion  by  consent,  ordered  the 
plaintiff  in  one  suit  to  serve  the  plaintiff  in  another 
with  warrants  to  attend  before  the  Master  in  pro- 
ceedings in  the  first  suit.  Sills  v.  Macrae,  20  Law 
J.  Rep.  (N.s.)  Chanc.  533. 

Motion  before  evidence  had  been  entered  into  for 
an  issue  to  try  the  validity  of  the  will,  that  being  the 
only  point  in  dispute,  refused.  Roberts  v.  Kerslake, 
23  Law  J.  Rep.  (n.s.)  Chanc.  632. 

The  Order  of  August  5,  1818,  does  not  apply  to 
a  notice  of  motion  to  vary  the  chief  clerk's  certifi- 
cate, and  a  party  giving  such  a  notice  will  not  be 
allowed  to  abandon  his  motion  on  payment  of  40j. 
costs.  Tucker  v.  Eemaman,  24  Law  J.  Rep.  (n.s.) 
Chauc.  456. 

(6)  Notice  of  Motion. 

Notice  of  motion  may  be  well  served  by  leaving 
it  at  the  unoccupied  place  of  address  of  the  solicitor 
in  the  cause,  who  has  absconded.  Newton  v.  Thom- 
son, 22  Law  J.  Eep.  (n.s.)  Chanc.  10. 

Where  notice  of  motion  is  irregularly  given  before 
the  Master  of  the  EoUs,  in  a  Vice  Chancellor's 
cause,  this  Court  has  jurisdiction  to  award  costs. 
Yearsley  v.  Yearsley,  19  Beav.  1. 
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Two  counsel  having  been  instructed  by  the  respon- 
dents in  such  a  case,  i2s.  costs  were  summarily 
given.     Ibid. 

Where  a  notice  of  motion  does  not  ask  for  costs, 
it  is  irregular,  where  the  respondent  does  not  appear, 
to  take  an  order  for  costs  upon  an  afBdavit  of  service. 
PraU  V.  Walker,  19  Beav.  261. 

Leave  given  to  serve  notice  of  motion  before  ap- 
pearance, does  not  also  include  leave  to  serve  short 
notice,  and  if  that  be  required,  it  must  be  expressly 
given  ;  but  where  short  notice  has  been  given  with- 
out the  leave  of  the  Court  to  that  effect,  it  is  not, 
of  course,  to  order  the  party  moving  to  pay  costs, 
unless  any  costs  have  been  specially  occasioned  to 
the  other  parties  by  the  irregularity.  Newton  v. 
Charlton,  10  Hare,  App.  xxxi. 

Parties,  though  not  formally  served  with  a  notice 
of  motion,  yet  aubatantially  made  respondents,  held 
entitled  to  their  costs.  Shaw  v.  Forrest,  20  Beav. 
249. 

(c)  For  Decree. 

Under  the  22nd  of  the  General  Orders  of  the  7th 
of  August  1852,  where  the  plaintiff  serves  notice  of 
motion  for  a  decree,  he  ought  to  enter  it  concurrently 
with  the  registrar,  and  no  further  notice  of  setting 
down  the  cause  will  be  necessary.  An  ex  parte 
application  to  set  down  a  cause  at  the  expiration  of 
a  month  from  the  service  of  the  motion,  refused. 
Soyd  V.  Jagga/r,  22  Law  J.  Rep.  (w.s.)  Chanc.  895. 

A  cause  coming  on  to  be  heard  on  motion  for 
decree  may  be  set  down  to  be  heard  as  a  short  cause. 
Ames  V.  Ames,  22  Law  J.  Eep.  (tt.s.)  Chanc.  lOOS; 
10  Hare,  App.  liv. 

A  motion  for  a  decree  "according  to  the  prayer  of 
the  bill,"  will  entitle  the  plaintiff  to  all  the  relief  he 
could  have  at  the  hearing  of  the  cause.  Norton  v. 
SteinJcopf,  23  Law  J.  Rep.  (n.s.)  Chanc.  35;  Kay, 
App.  X.   . 

Replication  having  been  61ed  in  a  suit  instituted 
before  the  Chancery  Procedure  Amendment  Act 
came  into  operation,  and  a  defendant  having  been 
afterwards  added  by  amendment, — Held,  that,  as 
against  such  new  defendant,  the  cause  might  be 
heard,  on  motion  for  a  decree,  rmder  the  loth  section 
of  the  act,  notwithstanding  replication  had  been  filed 
in  the  original  suit.  Gvjyan  v.  Gwyon,  24  Law  J. 
Eep.  (n.s.)  Chanc.  136  ;  1  Kay  &  J.  211. 

Where  defendants  to  a  suit  commenced  under  the 
old  practice  have  not  been  required  to  answer,  and 
have  not  answered  the  bill,  the  time  for  answering 
having  expired,  the  cause  may  be  heard  upon  notice 
of  motion  for  a  decree  under  the  new  practice,  not- 
withstanding that  a  traversing  note  has  not  been 
filed.  Jones  v.  Howell,  2i  Law  J.  Rep.  (n.s.) 
Chanc.  521. 

A  plaintiff  in  a  suit  commenced  by  bill  before  as 
well  as  since  the  stat.  15  &  16  Vict.  c.  86.  came 
into  operation,  may  move  for  a  decree  under  the 
15th  section  of  that  statute.  Cousins  v.  Vasey, 
9  Hare,  App.  xxxi. 

On  a  motion  for  a  decree  the  answer  of  a  defen- 
dant may  be  read  against  himself,  without  notice 
having  been  given  under  the  23rd  General  Order  of 
the  7th  of  August  1852,  of  the  intention  to  read  the 
same  as  an  affidavit  against  such  defendant;  but  the 
answer  of  one  defendant  cannot  be  read  against 
another  defendant  without  notice  being  given  to  such 


other  defendant  of  the  intention  to  read  it.    Cousiits 
V.  Vasey,  9  Hare,  App.  Ixi. 

A  deed  mentioned  in  the  answer  of  a  defendant 
is  admissible  in  evidence  on  a  motion  for  decree 
against  such  defendant,  without  notice  of  his  inten- 
tion to  use  it — semhle.     Ibid. 

An  application  under  the  26th  Order  of  the  7th 
of  August  1852,  for  liberty  to  use  further  evidence, 
on  a  motion  for  a  decree,  cannot  be  made  ex  parte. 
Richards  v.  Curlewis,  18  Beav.  462. 

A  motion  for  a  decree  may  be  heard  by  consent 
before  the  time  fixed  by  the  general  order  for  motion 
has  expired.  Loinsworth  v.  Eowley,  10  Hare, 
App.  Iv. 

Notice  of  motion  for  a  decree  under  the  ISth 
section  of  15  &  16  Vict.  c.  86.  may  be  served  on  a 
defendant  out  of  the  jurisdiction.  Meek  v.  Ward, 
10  Hare,  App.  Iv. 

The  order  for  leave  to  serve  the  notice  out  of  the 
jurisdiction  is  to  be  drawn  up  and  served,  and  is  to 
specify  the  time  allowed  for  filing  affidavits  in  reply. 
Ibid. 

(N)  Peoduotiok  of  Documents. 
(a)  General  Points. 

A  defendant  admitted  that  certain  documents  were 
in  the  possession  of  himself  and  W  C  his  co-exe- 
cutor, and  that  others  were  in  the  possession  of  their 
solicitor,  W  C  not  being  a  party  to  the  suit : — Held, 
that  an  order  for  production  could  not  be  made 
against  the  defendant  on  such  an  admission.  Mor- 
rell  v.  Wootten,  20  Law  J.  Rep.  (k.s.)  Chanc.  81; 
13  Beav.  105. 

The  defendant,  by  his  answer,  denied  the  posses- 
sion of  certain  documents.  The  answer  was  ad- 
mitted to  be  sufficient.  The  plaintiff  alleging  by 
affidavit  that  the  denial  of  possession  was  untrue, 
and  that  the  particular  documents  were  wilfully 
suppressed,  moved  for  their  production : — Held, 
that  assuming  fraud,  falsehood  and  misrepresentation 
to  be  proved,  the  plaintiff  was  not  entitled  to  move 
for  production,  but  must  file  a  bill.  Seynell  v. 
Sprye,  21  Law  J.  Rep.  (n.s.)  Chanc.  13;  1  De 
Gex,  M.  &  G.  656. 

The  bill  alleged  that  an  estate  was  devised  under 
a  power  to  the  defendant  for  life  or  until  he  should 
alienate  by  forfeiture  or  otherwise;  that  the  execu- 
tion of  the  power  was  invalid,  and  that  the  plaintiff 
was  entitled  to  the  estate  in  default  of  appointment. 
One  of  the  interrogatories  to  the  bill  was,  whether 
the  defendant  had  not  in  his  possession  the  title- 
deeds  of  the  estate;  and  if  not,  in  whose  possession 
were  they  ?  The  bill  also  asked  that  the  defendant 
might  set  forth  a  schedule  of  the  deeds  in  his  pos- 
session, and  that  he  might  state  in  whose  possession 
those  deeds  were  which  he  had  parted  with.  The 
defendant  admitted  that  some  of  the  deeds  were  in 
his  possession,  and  set  forth  a  schedule  of  them,  and 
he  stated  that  he  had  had  other  deeds,  but  refused 
to  answer  in  whose  possession  they  now  were,  as  it 
might  subject  him  to  a  forfeiture  of  the  estate : — 
Held,  that  an  exception  which  comprised  the  answer 
to  the  whole  of  th^nterrogatory  was  good,  although 
part  of  it  had  been  answered.  Bamhrook  v.  Smith, 
21  Law  J.  Rep.  (k.s.)  Chanc.  320. 

Held,  also,  that  as  in  one  event  the  documents 
might  assist  the  plaintiff  at  the  hearing,  he  was  en- 
titled to  production.     Ibid. 
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Held,  further,  that  the  estate  having  been  given 
to  the  defendant  until  alienation,  he  could  not  pro- 
tect himself  from  discovery  on  the  ground  of  for- 
feiture.    Ibid. 

Application  for  production  of  documents  is  to 
be  made,  in  the  first  instance,  by  summons  at  the 
chambers  of  the  Judge.  Questions  of  difficulty  as 
to  the  production  are  to  be  adjourned  to  and  argued 
in  court  (Masters in  Chancery  Abolition  Act,  15  &  16 
Vict.  c.  80.  8.  26).  Thompson  v.  Tmlon,  22  Law 
J.  Rep.  (k.s.)  Chanc.  11;  9  Hare,  A  pp.  xlix. 

Under  an  order  that  one  of  the  defendants  should 
allow  the  plaintiffs,  their  solicitors  or  agents,  to  in- 
spect certain  documents,  it  was  held,  that  the  defen- 
dant was  justified  in  refusing  to  allow  the  inspection 
to  take  place  in  the  presence  of  a  co-defendant, 
although  employed  as  an  agent  of  the  plaintiffs. 
BartUy  v.  Batiley,  22  Law  J.  Rep.  (n.s.)  Chanc. 
47;  1  Drew.  233. 

A  motion  by  the  defendant  that  the  plaintiff 
should  produce,  on  oath,  all  the  documents  in  his 
possession  or  power  relating  to  the  matters  in  the 
suit  (the  defendant  not  specifying  any  documents  or 
giving  any  evidence  that  the  plaintiff  had  any),  was 
refused,  with  costs.  Fiott  v.  Mullins,  22  Law  J. 
Rep.  (N.S.)  Chanc.  72;  1  Sm.  &  G.  1. 

In  a  suit  by  a  contractor  against  a  railway  com- 
pany, in  respect  of  works  done  for  them,  a  motion 
was  made  by  the  defendants,  that  the  plaintiff  should 
produce  all  written  communications  which  had 
passed  between  certain  persons,  naming  them,  and 
all  account  books,  documents,  papers  and  writings 
relating  to  the  contracts  in  the  bill  mentioned.  The 
defendants'  solicitor  made  an  affidavit  in  support  of 
the  motion,  that  he  believed  that  the  plaintiff  had 
documents  as  stated  in  the  notice  of  motion;  and 
the  plaintiff,  by  an  affidavit  in  answer,  admitted  that 
lie  had  in  his  possession  a  great  mass  of  documents 
relating  to  the  works  in  question,  but  stated  that  to 
ascertain  which  of  them  came  within  the  terms  of 
the  motion  would  be  productive  of  great  expense 
and  inconvenience  to  him.  The  Court  made  the 
order  according  to  the  terms  of  the  motion.  Macin- 
tosh V.  the  Great  Western  Rail.  Co.,  22  Law  J.  Rep. 
(U.S.)  Chanc.  72;  1  Sm.  &  G.  4. 

A  plaintiff,  under  an  order  for  himself,  his  solici- 
tors and  agents,  will  not  be  allowed  to  take  with 
him  a  relation  to  assist  in  the  inspection  of  docu- 
ments admitted  by  the  defendants  to  be  in  their 
custody.  Summerjield  v.  Prichard,  22  Law  J. 
Rep.  (N.s.)  Chanc.  528;  17  Beav.  9. 

Upon  motion  for  production  of  documents,  an 
affidavit  was  made  by  the  plaintiff  that  the  defen- 
dant had  in  his  possession  a  certain  document  not 
admitted  in  his  answer: — Held,  that  production 
could  only  be  obtained  of  such  documents  as  were 
admitted  by  the  defendant  upon  his  oath  to  be  in 
his  possession,  and  that  the  18th  section  of  the 
Chancery  Amendment  Act  did  not  vary  the  practice 
so  as  to  entitle  the  plaintiff  to  production,  upon  any 
other  oath  than  that  of  the  defendant  himself. 
Larrib  v.  OrUm,  22  Law  J.  Rep.  (n.s.)  Chanc.  713; 
1  Drew.  414. 

Held,  also,  that  the  draft  of  an  answer  in  another 
suit  was  protected  under  the  rule  regarding  confi- 
dential communications.     Ibid. 

Under  an  order  fi.r  production  of  documents,  the 
denial   upon  oath  of  the   relevancy  of  concealed 


passages  will  not  be  sufficient ;  and  upon  the  Court 
itself  ascertaining  that  they  might  possibly  refer  to 
the  questions  at  issue,  an  order  was  made  upon  the 
defendant  for  the  production  of  the  concealed 
passages,  with  costs.  Caton  v.  Lewis,  22  Law  J. 
Rep.  (n.s.)  Chanc.  946. 

The  Court  will,  on  motion  by  either  party,  order 
the  clerk  of  records  and  wiits  to  issue  a  writ  duces 
tecum  to  the  registrar  of  an  ecclesiastical  court  to 
attend  and  produce  a  will  at  the  hearing.  Wigam  v. 
Rowland,  23  Law  J.  Rep.  (k.s.)  Chanc.  69;  10 
Hare,  App.  xviii. 

Documents  relating  to  matters  in  question  in  a 
suit  were  pledged  by  the  defendant  previous  to  the 
institution  of  the  suit.  The  Court  held,  that  the 
defendant  was  not  compellable  to  redeem  them  fo» 
the  purpose  of  production.  Ziddell  v.  Norton,  23 
Law  J.  Rep.  (n.s.)  Chanc.  169;  Kay,  App.  xi. 

Documents  produced  at  chambers  in  an  adminis-, 
tration  suit,  by  a  claimant  in  support  of  his  claim  as 
a  creditor  of  the  testator,  ordered  to  be  produced 
before  the  chief  clerk  for  the  inspection  of  witnesses 
on  the  part  of  the  plaintiff,  in  order  to  test  their 
authenticity,  solicitors  for  both  parties  being  per- 
mitted to  be  present  at  the  production  and  inspection. 
Groves  V.  Groves,  23  Law  J.  Rep.  (n.s.)  Chanc. 
199;  Kay,  App.  xix. 

Upon  the  examination  of  a  witness  for  one  de- 
fendant before  a  special  examiner,  documents  were 
placed  in  his  hands  to  be  proved  as  exhibits  by 
proof  of  handwriting,  and  no  more;  the  plaintiff 
then  required  to  inspect  the  documents,  but  the 
examiner  decided  that  he  was  not  entitled  to  inspect 
them.  Upon  appeal,  one  of  the  Vice  Chancellors 
affirmed  the  decision;  and  on  appeal  to  the  Lords 
Justices, — Held,  that  the  counsel  or  solicitor  for  the 
plaintiff  in  such  a  case  had  no  right  to  inspect  the 
documents  placed  in  the  hands  of  the  witness.  Lord 
V.  Cohin,  23  Law  J.  Rep.  (n.s.)  Chanc.  469;  5  De 
Gex,  M.  &  G.  47;  2  Drew.  205. 

There  was  no  right  before  the  passing  of  the  sta- 
tute IS  &  16  Vict.  u.  86,  to  compel  the  production 
and  inspection  of  documents  so  produced,  before  the 
time  for  cross-examination  had  arrived;  and  the 
31st  section  of  that  statute  gives  no  such  power  as  a 
matter  of  course,  and  without  any  special  ground 
being  laid.     Ibid. 

Where  the  Court  requires  for  its  own  information 
the  production  of  a  record  from  the  Record  Office, 
no  fee  ought  to  be  paid  for  the  same.  Drysdale  v. 
Mace,  23  Law  .T.  Rep.  (n.s.)  Chanc.  518;  5  De 
Gex,  M.  &  6.  103;  2  Sm.  &  G.  225. 

An  order  for  production  of  documents  under  the 
18th  section  of  the  Chancery  Procedure  Amend- 
ment Act  (15  &  16  Vict.  c.  86.)  may  be  made  after 
a  plea  has  been  put  in  and  issue  joined.  Parkinson 
V.  Chambers,  24  Law  J.  Rep.  (n.s.)  Chanc.  47;  1 
Kay  &  J.  72. 

Before  ordering  the  production  of  original  records, 
the  Court  requires  it  to  be  shewn  that  the  office 
copies  will  not  be  sufficient.    Anon.  13  Beav.  420. 

Where  a  defendant  has  in  his  possession  docu- 
ments belonging  to  his  client  or  cestui  que  trust,  a 
production  will  not  be  ordered  in  their  absence  {per 
Sir  L.  Shadwell).  But  where  an  action  at  law  is 
brought  by  a  trustee  by  the  direction  and  for  the 
benefit  of  the  cestvn,  que  trust,  such  trustee  is  bound 
to  produce  all  the  documents  to  the  same  extent  as 
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if  he  had  not  only  the  legal,  but  also  the  beneficial 
interest  (per  Lord  Lyndhurst).  Few  v.  Qwppy,  13 
Beav.  457. 

A  bill  of  discovery  was  filed  in  aid  of  a  defence 
to  an  action  at  law,  which  at  the  hearing  of  the 
cause  the  plaintiff  had  liberty  to  bring  : — Held,  that 
the  defendant  was  not  bound  to  produce  letters  or 
documents  relating  to  the  trial  written  preparatory 
to  the  action  at  law  in  the  suit  {per  Lord  Lyndhurst 
and  Sir  L.  Shadwell).    Ibid. 

Where  at  the  hearing  the  bill  is  retained,  and 
liberty  is  given  to  the  plaintiff  to  establish  his  right 
at  law,  it  is  not  the  practice  to  direct  by  the  order  a 
production  of  books  and  papers  in  the  parties'  pos- 
session relating  to  the  matters,  nor  to  give  leave  to 
the  defendant  to  file  a  bill  of  discovery  in  aid  of  his 
defence.  The  rule  is  the  same  when  the  order  directs 
certain  admissions  to  be  made  on  points  not  in  con- 
troversy, but  it  is  different  in  the  case  of  an  issue 
being  directed  (per  Sir  C.  C.  Pepys).     Ibid. 

A  bill  of  discovery  insisted  on  the  invalidity  of  a 
patent,  on  the  ground  that  it  had  been  assigned  to 
more  than  five  persons,  and  prayed  a  production  of 
the  documents,  &c.  "  relating  to  the  matters  afore- 
said " : Held,  that  the  defendants  were  bound  to 

produce  those  documents  only  which  related  to  that 
point,  and  were  entitled  to  seal  up  such  parts  as 
related  to  other  matters  {per  Lord  Lyndhurst).  Ibid. 

No  affidavit  is  necessary  to  support  an  application 
for  production  on  oath  of  documents  under  the 
IS  &  16  Vict.  c.  86.  0.  20.  The  Bochdale  Canal 
Co.  V.  King,  15  Beav.  11. 

The  Court  has  settled  an  order  under  that  act, 
requiring  the  plaintiff  to  make  an  affidavit  of  the 
documents  in  his  possession,  and  to  produce  such  aa 
he  does  not  thereby  object  to  produce.     Ibid. 

A  defendant  is  entitled  of  right  to  such  an  order 
for  production,  and  a  delay  in  making  the  applica- 
tion does  not  deprive  him  of  it.     Ibid. 

Two  defendants  admitted  the  possession  of  docu- 
ments. One  died : Held,  that  a  motion  for  pro- 
duction against  the  survivor,  in  the  absence  of  the 
representatives  of  the  deceased  defendant,  could  not 
be  maintained.    Robertson  v.  Shewell,  15  Beav.  277. 

The  trustees  and  executors,  defendants  in  an  ad- 
ministration suit,  admitted  by  their  answer  the  pos- 
session of  title-deeds  of  mortgage  securities  in  which 
they  had  properly  invested  their  testator's  assets,  but 
alleged  that  the  mortgagors  objected  to  the  produc- 
tion of  the  deeds,  and  would  prefer  to  pay  off  their 
debts,  and  they  objected  to  the  production  of  the 
deeds  in  the  suit  in  the  absence  of  the  mortgagors. 
On  a  motion  for  production, — Held,  that  the  deeds 
must  be  produced.  Gough  v.  Qfley,  5  De  Gex  &  S. 
653. 

The  20th  section  of  the  15  &  16  Vict.  c.  86.  does 
not  extend  to  enable  a  defendant  to  obtain  an  order 
for  the  production  of  documents  in  the  possession  of 
a  co-defendant;  in  such  a  case  a  cross-bill  may  still 
be  necessary.  Attorney  General  v.  Clapham,  10 
Hare,  App.  Ixviii. 

A  was  a  transferee  of  a  mortgage  for  4,000^.,  and 
claimed  also  under  a  judgment  880?.  A  bill  was 
filed  by  a  subsequent  mortgagee  to  redeem  the  mort- 
gage for  ifiOOL,  and  for  payment  of  the  plaintiff's 
incumbrance  in  priority  over  the  judgment  debt. 
The  bill  alleged  that  A  had  in  his  possession  a  deed 
of  conveyance  of  the  estate,  in  which  was  a  recital 


that  the  judgment  debt  had  been  paid  off.  A  ad- 
mitted the  possession  of  the  deed,  and  set  out  a  po> 
tion  of  it,  by  which  it  was  recited  that  the  judgment 
debt  was  paid  off;  but  he  said  that  in  fact  this  was 
only  done  for  the  purpose  of  clearing  the  estate,  and 
that  he  had  taken  an  assignment  of  the  debt : — 
Held,  that  if  he  had  not  been  a  mortgagee,  he  must 
have  produced  the  deed,  and  4,000?.  having  been 
paid  to  him  without  prejudice  to  any  question  in  the 
cause,  held,  that  he  could  not  set  off  SSOl.  of  that 
as  due  to  the  judgment  debt,  but  must  be  taken  to 
be  paid  off  as  mortgagee,  and  therefore  liable  to  pro- 
duce the  deed.     Cannock  v.  Jaimcey,  1  Drew.  497. 

Upon  a  claim,  the  Court  refiised  a  motion  made 
by  the  plaintiff  under  the  15  &  16  Vict.  c.  86.  s.  18, 
for  the  production  of  documents  supported  by  the 
plaintiff's  affidavit  alone  of  their  importance  to  the 
cause.     Wing  v.  Harvey,  1  Sm.  &  G.  App.  x. 

A  defendant  held  not  bound  to  set  forth  a  list  of 
documents  in  his  possession  relating  to  his  own  title. 
Sutherland  v.  Sutherland,  17  Beav.  209. 

On  a  bill  to  set  aside  a  deed  filed  by  one  plaintiff 
only,  praying  that,  if  necessary,  it  might  be  taken  as 
in  behalf  of  creditors  generally,  it  appeared  that  A 
claiming  under  the  deed  had  a  power  of  appoint- 
ment, and  that  she  had  appointed  under  her  power; 
the  plaintiff  moved  for  production  of  documents  in 
the  hands  of  the  trustee  of  the  deed,  offering  to 
confirm  the  appointment  of  A.  The  appointees 
were  not  parties  :_Held,  that  the  production  could 
not  be  enforced  in  the  absence  of  these  persons. 
Ford  V.  Dolphin,  1  Drew.  222. 

(5)  Privileged  Documents. 

The  defendant  purchased  an  advowson,  and  then 
mortgaged  it  to  the  plaintiff,  who  subsequently  filed 
a  bill  against  the  defendant  and  his  agent  who  acted 
in  the  purchase  and  the  mortgage.  The  bill  prayed 
an  account  as  to  the  amount  due  upon  the  mortgage, 
and  charged  that  the  plaintiff  had  been  deceived  in 
the  value  of  the  property.  Upon  motion  for  pro- 
duction of  documents,  it  was  held,  that  as  there  was 
no  allegation  that  the  documents  were  written  after 
the  dispute  arose,  or  contained  legal  advice  or  opin- 
ions, they  must  be  produced.  Hawldns  v.  Gather- 
cole,  20 "Law  J.  Rep.  (n.s.)  Chanc.  303;  1  Sim. 
N.S.  150. 

The  defendants  in  a.  suit  were  shareholders  in  a 
company,  and  had  been  authorized  by  the  otlier 
shareholders  to  wind  up  its  affairs,  and  for  this  pur- 
pose among  other  things  to  send  out  agents  to  India. 
The  plaintiffs  in  the  suit  having  brought  actions 
against  the  defendants  as  shareholders,  in  respect  of 
certain  debentures  issued  by  the  company,  the  de- 
fendants thereupon  filed  a  bill  on  behalf  of  them- 
selves and  the  other  shareholders  to  restrain  the 
actions  and  to  obtain  relief  in  respect  of  the  deben- 
tures. The  plaintiffs  then  filed  a  bill  against  the 
defendants  for  discovery  in  aid  of  the  actions.  From 
the  answers  of  the  defendants  to  this  bill,  it  appeared 
that  they  had  in  their  actual  possession  certain  letters 
which  bad  passed  between  the  defendants  and  the 
directors  and  shareholders  of  the  company,  and  the 
agents  in  India,  after  the  dispute  had  arisen  and  in 
contemplation  of  and  pending  proceedings  in  respect 
of  the  dispute,  and  for  the  purpose  of  assisting  the 
defence  of  the  defendants  and  the  other  shareholders. 
On  a  motion  by  the  plaintiffs  for  the  production  of 
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these  letters,  the  defendants  submitted  that  they 
were  not  bound  to  produce  them,  first,  because  they 
held  them  on  behalf  of  themselves  and  also  of  the 
other  shareholders  of  the  company  who  were  not 
parties  to  the  suit;  and, secondly,  because  the  letters 
fell  within  the  class  of  privileged  communications : 
— Held,  ordering  the  production,  that  the  defendants 
sufficiently  represented  the  whole  body  of  share- 
holders for  the  purposes  of  the  litigation,  and  that, 
so  far  as  the  parties  by  or  to  whom  the  letters  were 
sent  were  shareholders  of  the  company,  the  letters 
were  not  privileged.  Olyn  v.  Caulfeild,  3  Mac.  & 
G.  463. 

Held,  also,  that  the  circumstance  that  the  letters 
related  to  the  matters  in  dispute,  and  arose  out  of 
communications  between  the  shareholders  themselves 
with  a  view  to  their  defence  in  the  suit,  formed  no 
ground  of  protection.     Ibid. 

Professional  privilege,  as  a  ground  of  exemption 
from  production  of  documents,  is  adopted  simply 
from  necessity,  and  ought  to  extend  no  further  than 
absolutely  necessary  to  enable  the  client  to  obtain 
professional  advice  with  safety.    Ibid. 

A  defendant  admitted  that  he  had  in  his  possession 
documents  relating  to  the  matters  in  the  bill,  but 
refused  to  set  forth  a  list  of  them,  because  they  had 
been  procured  by  his  solicitor  since  the  institution  of 
the  suit,  and  for  the  purpose  of  his  defence  to  it; 
and  the  same  were,  as  he  was  advised  and  insisted, 
confidential  communications : — Held,  that  the  alle- 
gation relative  to  the  documents  did  not  justify  the 
defendant's  refusal  to  set  forth  a  list  of  them,  and 
therefore  his  answer  was  insufficient.  Batgv/y  v. 
Broadhwrst,  1  Sim.  N.S.  111. 

The  attorney  of  the  plaintiffs  in  an  action  commu- 
nicated to  the  plaintiffs  in  another  action  against  the 
same  defendant,  and  involving,  substantially,  the  same 
question,  a  case  and  opinion  taken  on  behalf  of  the 
plaintiffs  in  the  former  action,  with  permission  to 
copy  it.  The  defendant  in  the  actions  filed  a  bill 
of  discovery  against  the'  plaintiffs,  to  whom  the  case 
and  opinion  had  been  lent : — Held,  that  they  could 
not  be  compelled  to  produce  the  copy  which  they 
had  made.  Enthtmen  v.  Cobh,  2  De  Gex,  M.  &  G. 
632;  S  De  Gex  &  S.  595. 

Communications  between  a  person  and  his  legal 
adviser,  who  had  been  a  solicitor,  but,  at  the  time  of 
the  communication,  had,  without  his  knowledge, 
ceased  to  practise,  are  privileged.  The  commu- 
nications had  reference  to  the  validity  of  a  will,  and 
passed  between  the  plaintiff  and  his  legal  adviser 
between  the  date  of  tfie  will  and  the  death  of  the 
testator.  It  was  objected  that  they  could  not  have 
taken  place  in  contemplation  of  a  suit  respecting 
the  validity  of  the  will,  and  were  therefore  not  pro- 
tected : — Held,  that  this  did  not  take  them  out  of 
the  rule.     CalUy  v.  Richards,  19  Beav.  401. 


(c)  Original  Will. 

The  probate  of  the  will  not  being,  sufficient  to 
satisfy  the  Court  that  the  testator's  will  was  so  set 
out  as  to  enable  them  to  construe  it  correctly,  re- 
quired the  production  of  the  original,  and  did  not 
confine  its  attention  to  the  probate.  Maimmg  v. 
PwrceU,  24  Law  J.  Kep.  (n.3.)  Chanc.  522. 

(0)  Intekrogatories. 
Where  a,  written  bill  is  filed  under  the  Chancery 
Digest,  1850—1865. 


Procedure  Amendment  Act  (16  &  16  Vict.  c.  86. 
s.  6.)  interrogatories  may  be  filed  before  the  printed 
copy  of  the  bill  is  filed.  Lambert  v.  Lomas,  22  Law 
J.  Rep.  (n.s.)  Chanc.  12;  9  Hare,  App.  xxix,  Ivii. 

Only  one  stamp  is  to  be  paid  for  by  a  plaintiff 
filing  a  written  and  printed  copy  of  a  bill.     Ibid. 

Under  the  12th  section  of  the  statute  15  &  16 
Vict.  c.  86,  and  by  the  17th  and  18th  Orders  of  the 
7th  of  August  1852,  requiring  a  copy  of  interrogato- 
ries to  be  delivered  "  to  a  defendant  or  defendants, 
or  his  or  their  solicitor,"  it  is  sufficient  that  such 
copy  be  left  at  the  office  of  the  sohcitor,  and  need 
not  be  served  on  the  solicitor  personally.  Bowen  v. 
Price,  22  Law  J.  Rep.  (n.s.)  Chanc.  179;  2  De  Gex, 
M.  &  G.  899. 

The  time  within  which  the  interrogatories  ought 
to  be  delivered,  under  the  1 7th  Order  of  the  7th  of 
August  1852,  having  expired,  the.  Court,  under  the 
20th  Order,  upon  a  motion,  of  which  notice  was 
given,  enlarged  the  time  within  which  such  interro- 
gatories should  be  delivered.  Empson  v.  Bowley, 
2  Sm.  &  G.  App.  iii. 

Order  to  exhibit  further  interrogatories  for  the 
examination  of  witnesses  under  a  commission,  not 
restricting  the  further  examination  to  the  new  wit- 
nesses.   Paries  v.  Forbes,  9  Hare,  App.  Ixxvii. 

(P)  ArFIDAVMS. 

At  the  hearing  of  a  claim  a  plaintiff's  affidavit 
cannbt  be  received  as  evidence  of  a  disputed  fact. 
Smith  V.  Constant,  20  Law  J.  Rep.  (n.s.)  Chanc. 
126;  4  De  Gex  &  S,  213. 

A  defendant's  affidavit  on  a  claim  is  entitled  to 
the  same  weight  as  a  defendant's  answer  in  a  cause 
heard  on  bill,  answer,  replication  and  depositions  on 
interrogatories.     Ibid. 

It  is  competent  for  the  Court  to  decide  claims, 
where  there  are  diluted  facts  and  a  conflict  of 
evidence,  on  affidavit  evidence  alone.     Ibid. 

The  difference  between  affidavit  evidence  and 
depositions  taken  on  interrogatories  is  not  so  great 
as  to  induce  the  Court,  on  the  hearing  of  a  claim 
involving  questions  of  fact  alone,  to  direct  a  bill  to 
be  filed.     Ibid. 

In  orders  made  upon  claims,  the  affidavits  of  the 
plaintiffs  and  the  defendants  will  be  entered  as  read, 
with  a  direction  to  the  Master  that  the  plaintiffs' 
affidavits  are  not  to  be  considered  as  evidence,  and 
that  the  defendants'  affidavits  are  to  be  treated  in  all 
respects  as  if  they  were  their  answers  to  bills  filed 
against  them,  Cockbum  v.  Green,  20  Law  J.  Rep. 
(n.s.)  Chanc.  216. 

An  affidant  will  be  permitted  to  be  sworn  in 
open  court  in  case  of  urgency.  The  Mercers  Co. 
v.  the  Witham  NamgaUon  Co.  a/nd  the  Qreat 
Nortliem  Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc. 
557;  14  Beav.  20. 

It  is  irregular  to  swear  an  affidavit  before  the 
solicitor  of  the  deponent,  and  all  proceedings  conse- 
quent upon  an  affidavit  so  sworn  will  be  set  aside, 
with  costs.  HopTarn  v.  Hophin,  22  Law  J.  Rep.  (n.s.) 
Chanc.  728;  10  Hare,  App.  ii. 

An  affidavit  sworn  in  Australia,  before  an  officer 
describing  himself  as  "a  Commissioner  for  taking 
affidavits,"  is,  under  the  22nd  section  of  the  16  &  16 
Vict.  c.  86,  receivable  in  evidence,'  without  proof  of 
the  handwriting  of  the  Commissioner,  notwithstand- 
ing such  affidavit  was  sworn  before  the  said  act  came 
i  F 
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into  operation.     Baseman  v.  Cooke,  22  taw  J.  Rep. 
(n.s.)  Chanc.  744;  3  De  Gex,  M.  &  G.  39. 

After  a  cause  was  called  on  for  hearing,  a  motion 
was  made  by  the  plaintiff  (upon  special  circumstances 
stated  by  him)  that  an  affidavit,  filed  by  him  in 
answer  to  the  defendant's  affidavits,  after  the  expira- 
tion of  the  time  for  closing  the  evidence,  might  be 
read  at  the  hearing,  or  that  the  time  for  closing  the 
evidence  might  be  enlarged.  The  Court  (consider- 
ing that  the  evidence  ought  to  be  admitted)  ordered 
that  the  affidavit  should  be  read  at  the  hearing, 
saving  just  exceptions.  Hope  v.  ThrelfaU,  23  Law 
J.  Rep.  (h.s.)  Chanc.  33;  1  Sm.  &  G.  App.  xxi. 

The  plaintiff,  having  elected  to  take  evidence 
orally,  moved  for  leave  to  read  affidavits  already 
filed  and  to  be  filed,  on  account  of  the  age  and 
infirmity  of  the  witnesses  and  their  residence  in  the 
country,  the  defendants  to  have  liberty  to  cross- 
examine  orally: — Held,  that  there  were  no  circum- 
stances to  induce  the  Court,  under  the  15  &  16 
Vict.  c.  86.  s.  36,  to  allow  aifidavits  to  be  read;  as 
a  special  examiner  could  be  sent  down,  who  might 
take  the  examination  in  chief  orally,  as  well  as  the 
cross-examination;  and  that  a  question  relating  to 
an  intricate  pedigree,  where  the  witnesses  were  in 
humble  life,  was  one  in  which  oral  testimony  was 
particularly  desirable.  Rogers  v.  Hooper,  23  Law 
J.  Rep.  (n.s.)  Chanc.  449;  2  Drew.  97. 

Where  a  defendant  had  filed  three  insufficient 
affidavits  as  to  documents,  and  upon  the  plaintiff's 
obtaining  an  attachment  filed  a  fourth  affidavit,  the 
Court  refused  to  take  it  off  the  file.  Harford  v. 
Lloyd,  23  Law  J.  Rep.  (n.s.)  Chanc.  710. 

The  words  "  at  their  respective  places  of  business" 
in  the  2nd  section  of  the  16  &  17, Vict.  c.  78,  are 
not  to  be  construed  as  defining  the  place  where  the 
oath  is  to  beadministered,  but  the  area  within  which 
the  solicitors  are  to  be  considered  as  practising.  In 
re  Cleric  of  Records  amd  Writs,  23  Law  J.  Rep. 
(H.s.)  Chanc.  1002;  3  De  Gex,  M.  &  G.  725-,  n. 

An  affidavit  was  sworn  in  the  United  States  .of 
America  before  a  notary  pubhc,  and  the  jurat  stated 
that  fact.  Appended  to  the  affidavit  was  a  certifi- 
cate of  the  British  consul  at  New  York,  stating  that 
the  notary  held  such  office,  and  that  his  signature 
was  entitled  to  credit.  The  United  States  consul 
in  England  was  sivorn  to  have  alleged  that  notaries 
were  entitled  to  swear  affidavits ; — Held,  that  not- 
withstanding the  words  of  the  22nd  section  of  the 
statute  15  &  16  Vict.  c.  86,  the  authentication  was 
Buflicient.  Haggitt  v.  Ineff,  24  Law  J.  Rep.  (N.s.) 
Chanc.  120;  5  Ue  Gex,  M.  &  G.  910. 

An  erasure  in  an  affidavit  occurring  in  the  recital 
of  the  contents  of  an  exhibit,  held  to  be  immaterial. 
Savage  v.  Hutchinson,  24  Law  J.  Rep.  (n.s.)  Chanc. 
232. 

The  jurat  to  the  affidarit  of  a  marksman,  sworn  in 
America  before  a  notary  public,  containing  a  state- 
ment that  the  affidavit  was  read  over  to  the  deponent, 
which  is  the  common  form  in  use  there,  held  to  be 
sufficient.     Ibid. 

Where,  before  the  month  of  January  1855,  issue 
was  joined  in  a  cause  in  which  the  plaintiff  elected  to 
take  evidence  orally  and  had  examined  his  witnesses, 
a  defendant  applied,  under  the  7th  Order  of  January 
13tli,  1855,  for  leave  to  prove  his  case  by  affidavit, 
Lord  Justice  Turner,  agreeing  with  the  Master  of 
the  Rolls  in  the  particular  case  before  the  Court,  re- 


fused the  application,  Musgrove  v.  Smith,  24  Law 
J.  Rep.  (N.s.)  Chanc.  439. 

Sums  of  money  ought  to  be  written  in  the  body  of 
affidavits  in  words  at  length,  and  not  in  figures. 
Crook  V.  Crook,  24  Law  J.  Rep.  (N.s.)  Chanc.  604. 

Persons  making  affidavits  to  be  used  in  a  iuit  or 
other  proceeding  are,  at  the  request  of  the  parties, 
subject  to  be  cross-examined  upon  them.  Kay  v. 
Smith,  24  Law  J.  Rep.  (n.s.)  Chanc.  788;  20  Beav. 
566. 

Affidavit  sworn  abroad  ordered  to  be  filed,  al- 
though the  place  at  which  it  was  sworn  was  omitted 
in  the  jurat.     Meek  v.  Ward,  10  Hare,  App.  1. 

Affidavits  erroneously  entitled,  allowed  to  betaken 
off  the  file  and  re-sworn  in  their  proper  title  without 
a  fresh  stamp.    Pearson  v.  Wilcox,  10  Hare,  App. 

XXXV. 

Affidavits  made  in  one  cause,  or  matter  in  this 
court,  used  as  evidence  in  another  cause  or  matter. 
In  re  Pickamce's  Trust,  10  Hare,  App.  xxxv. 

Evidence  of  the  propriety  of  a  sale  of  an  estate  by 
private  contract  heard  and  approved  of  in  court, 
and  not  referred  to  chambers.  Pimm  v.  InsaU, 
10  Hare,  App.  Ixxiv. 

When  the  evidence  in  a  cause  is  taken  orally,  a 
general  application  under  the  36th  section  of  the 
15  &  16  Vict.  c.  86,  to  be  at  liberty  to  use,  at  the 
hearing,  affidavits  already  filed,  is  irregular.  The 
particular  facts,  or  circumstances,  proposed  to  be 
proved  by  affidavits,  should  be  specified  both  in  the 
notice  of  motion  and  in  the  order.  Ivison  v.  Gras- 
siot,  17  Beav.  321. 

Affidavits  as  to  matters  directly  in  issue  in  the 
cause  which  are  filed  after  the  filing  of  the  certificate 
of  the  Judge's  clerk,  will  not  be  admitted  at  the 
hearing  on  further  consideration;  but,  if  necessary, 
upon  the  suggestion  of  counsel,  an  inquiry  may  be 
directed.    Fleming  v.  East,  Kay,  App.  lii. 

It  is  not  enough  to  identify  a  document,  that  it 
should  be  inseparably  connected  with,  and  referred 
to  as  connected  in  the  affidavit.  The  document 
must  be  impressed  with  some  mark,  to  which  the 
affidavit  refers.  Hewetson  v.  TodhwUer,  2  Sm.  & 
G.  App.  ii. 

(Q)  Special  Examinees. 

A  motion  that  a  person  should  be  specially  ap- 
pointed by  the  Court  to  examine  witnesses  is  not  a 
motion  of  course,  but  ought  to  be  made  in  court. 
M'Neill  V.  Acton,  22  Law  J.  Rep.  (n.s.)  Chanc. 
584. 

In  cases  of  urgency,  the  Court  will  appoint  a 
special  examiner  to  take  the  evidence  of  witnesses 
in  a  cause.  Brennan  v.  Preston,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1040;  10  Hare,  App.  xvii. 

Form  of  order  appointing  an  examiner  in  several 
colonies  in  Australia.  Crofts  v.  Middleton,  9  Hare, 
App.  Ixxv. 

Special  examiners  are  entitled  to  a  fee  of  five 
guineas  a  day  only,  and,  aemble,  their  clerks  are  en- 
titled to  5s.  per  diem.  No  extra  fee  is  payable  for 
an  extended  sitting  during  a  day,  nor  for  the  pre- 
liminary labour  of  reading  the  papers.  Payne  v. 
Little,  21  Beav.  65. 

The  plaintiff  moved  that  a  solicitor  might  be  ap- 
pointed to  examine  witnesses  residing  more  than 
twenty  miles  from  London : — Held,  that  the  appli- 
cation might  be  made  by  motion  in  Court  instead  of 
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at  chambers;  and  that  in  case  of  witnesses  resid- 
ing so  far  from  London,  the  old  practice  was  un- 
changed; but  the  evidence  in  this  case  being  special, 
a  barrister  to  be  chosen  by  both  parties,  must  be  the 
examiner.  Costs  to  be  costs  in  tlie  cause.  Seed  v. 
Prest,  Kay,  App.  xiv. 

(R)  Examination  op  Witnesses. 

Under  a  commission  issued  forth  for  the  exami- 
nation of  witnesses,  both  the  plaintiff  and  the  defen- 
dant examined  witnesses: — Held,  that  the  defendant 
was  liable  to  pay  his  proportion  of  the  expenses  of 
the  execution  of  the  commission.  Grove  v.  Yovmg, 
20  Law  J.  Rep.  (n.s.)  Chanc.  167. 

In  the  absence  of  a  special  agreement,  a  Commis- 
sioner for  the  examination  of  witnesses  will  not  be 
required  to  file  the  depositions  taken  in  the  cause 
without  payment  of  his  fees.  Peters  v.  Beer,  20 
Law  J.  Rep.  (n.s.)  Chanc.  424;  14  Beav.  101. 

Order  for  the  examination  of  a  witness  who  had 
been  examined  in  the  cause.  Interrogatories  for  the 
examination  of  the  witness  settled  by  the  Master, 
who  issued  his  certificate.  Objections  to  the  inter- 
rogatories- ought  to  be  made  upon  the  depositions 
being  taken,  and  not  by  exceptions  to  the  Master's 
report.  Barker  v.  Birch,  20  Law  J.  Rep.  (n.s.) 
Chanc.  532. 

The  Court  having  directed  a  commission  to  issue 
for  the  examination  of  witnesses  upon  the  certificate 
of  the  Master,  and  that  commission  having  miscarried, 
by  reason  of  the  defendant  being  deprived  of  an  op- 
portunity of  cross-examining  the  plaintiff's  witnesses, 
a  new  commission  was  directed  by  the  Court  to  issue 
without  any  further  certificate  of  the  Master.  PoT' 
Byth  v.  Bllice,  21  Law  J.  Rep.  (n.s.)  Chanc.  590. 

A  testator  gave  the  residue  of  his  property  to  be 
held  in  deposit  for  the  purpose  of  inquiring  whether 
there  were  any  relations  of  his  blood  living,  and  if  so 
the  said  residue  was  to  be  divided  equally  among 
them.  Upon  a  reference  to  the  Master  to  make  in- 
quiries in  conformity  with  the  above  residuary  be- 
quest, the  Master  reported  that  a  commission  ought 
to  be  sent  to  Venice  to  examine  witnesses  as  to  who 
were  the  next-of-kin.  The  Court,  upon  the  appli- 
cation of  the  executors,  made  an  order  for  a  foreign 
commission,  and  also  directed  what  sum  should  be 
allowed  out  of  the  testator's  property  for  the  ex- 
penses of  the  commission.  Heaih  v.  Chapman,  21 
Law  J.  Rep.  (n.s.)  Chanc.  614. 

The  examination  of  witnesses  de  iene  esse  is 
within  the  Chancery  Procedure  Amendment  Act 
(15  &  16  Vict.  c.  86.  B.  28).  The  examination  of 
witnesses  de  iene  esse  is  to  be  taken  by  one  examiner. 
Cook  V.  UTall,  22  Law  J.  Rep.  (n.s.)  Chanc.  12;  9 
Hare,  App.  xx. 

It  is  not  necessary  to  obtain  an  order  for  liberty  to 
examine  a  co-defendant  under  the  14  &  15  Vict. 
c.  99  (Lord  Campbell's  Act).  Swarni,  v.  Worthy, 
22  Law  J.  Rep.  (N.s.)  Chanc.  74;  9  Hare,  460. 

If,  at  the  hearing  of  a  claim,  the  defendant  dis- 
proves a  material  fact  alleged  by  the  plaintiff,  the 
Court  will  not,  on  the  application  of  the  latter,  order 
the  examination  of  witnesses  irivd  voce  on  the  dis- 
puted fact.  Wilkinson  v.  Stringer,  22  Law  J.  Rep. 
(N.s.)  Chanc.  107;  9  Hare,  App.  xxiii. 

Semite in  examining  witnesses  vivd  voce  at  the 

hearing, under  the  Chancery  Procedure  Amendment 
Act  (15  &  16  Vict.  c.  86.  s.  39),  the  Court  will  be 


guided  by  the  rule  adopted  under  the  old  practice  of 
granting  issues  at  the  hearing.     Ibid. 

Lord  Campbell's  Actt(U  H  1,5  Vict.  c.  99.)  does 
not  alter  the  practice  of  the  Court  in  making  orders. 
An  order  for  the  examination  of  a  plaintiff  de  bene 
esse  under  the  statute  is  an  order  of  course,  and  the 
Court  will  not  impose  any  condition  in  granting  it. 
Forbes  v.  Forbes,  22  Law  J.  Rep.  (n.s.)  Chanc. 
144;  9  Hare,  461. 

The  Court  will,  if  convenient  to  the  examiner  of 
the  court,  direct  his  attendance  at  the  residence  of  a 
sick  witness,  to  take  his  examination,  but  will  not 
give  leave  in  anticipation  to  serve  short  notice  of  any 
alteration  which  may  unavoidably  become  necessary 
in  the  appointment.  Pillam  v.  Thompson,  22  Law 
J.  Rep.  (n.s.)  Chanc,  1006;  10  Hare,  App.  Ixxvi. 

Where  further  evidence  is  necessary  after  a  decree, 
a  special  order  of  the  Court  is  not  necessary  for  the 
oral  examination  of  witnesses  before  the  examiner. 
Sections  40.  and  41.  of  the  statute  IS  &  16  Vict, 
c.  86.  Anom/mous,  23  Law  J.  Rep.  (n.s.)  Chanc.  24. 

On  a  motion  for  an  injunction,  the  defendant 
is  entitled  to  cross-examine  the  plaintiff's  witnesses 
before  filing  his  own  affidavits.  Besemeres  v.  Bese- 
meres,  23  Law  J.  Rep.  (n.s.)  Chanc.  198;  Kay, 
App.  xvii. 

"The  Court  of  Appeal  has  jurisdiction,  under  the 
39th  section  of  the  statute  IS  &  16  Vict.  c.  86,  to 
require  the  production  and  examination  before  itself 
of  a  party  to  a  cause,  although  he  may  not  have 
been  orallv  examined  in  the  court  below.  Hope  v, 
Thrdfall',  23  Law  J.  Rep.  (k.s.)  Chanc.  631. 

The  expression  "upon  the  hearing  "  in  the  39th 
section,  means  "  whenever  or  wherever  a  cause  is 
heard."     Ibid. 

Under  a  decree  in  a  cause  certain  inquiries  were  - 
directed.  A  witness,  having  been  served  with  a  sub- 
poena to  attend  before  the  Master,  declined  to  attend. 
An  order  was  made  ex  'parte,  with  costs,  that  he 
should  appear  within  four  days,  or  be  committed  to 
"  the  Queen's  Prison.  Brook  v.  Biddall,  23  Law  J. 
Rep.  (n.s.)  Chanc.  696. 

A  special  examiner,  appointed  to  take  the  cross- 
examination  of  witnesses  who  had  made  affidavits 
on  a  motion  for  injunction,  is  at  liberty  to  file  the 
depositions  from  time  to  time,  without  waiting  until 
the  examination  has  been  concluded.     Clark  v,  QUI, 

23  Law  J,  Rep,  (n.s.)  Chanc.  711 ;  1  Kay  &  J.  19. 
Semhle — that  professional  men,  although  residing 

within  the  weekly  bills  of  mortality,  may  require 
compensation  to  be  paid  to  them,  and  that  before 
they  are  sworn.     Ibid. 

It  is  not  sufficient  under  the  Chancery  Practice 
Amendment  Act,  that  the  examiner  should  dictate 
to  bis  clerk  the  depositions  of  the  witnesses,  and 
authenticate  them  by  his  signature;  but  it  is  com- 
pulsory upon  him  to  take  down  such  depositions  in 
his  own  handwriting.  Stoba/rt  v.  Todd,  23  Law  J. 
Rep.  (n.s.)  Chanc.  956. 

Where  a  witness  has  given  evidence  before  the 
examiner  inconsistent  with  previous  statements  made 
by  him,  and  upon  being  examined  as  to  the  previous 
statements  does  not  admit  them,  it  is  competent  for 
the  party  producing  him  to  bring  forward  evidence 
of  such  previous  statements.      Buckley  v.   Cooke, 

24  Law  .T.  Rep.  (n.s.)  Chanc  24;  1  Kay  &  J.  29. 
The  interpretation  clause   (section   99.)   of  the 

Common  Law  Procedure  Act,  1854,  does  not  con- 
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fine  the  meaning  of  the  word  "  Judge,''  in  those 
sections  nhich  are  extemitd  by  the  103rd  section  to 
every  court  of  civil  judicature  in  England  and  Ire- 
land, to  a  Judge  of  a  common  law  court.     Ibid. 

The  return  of  a  commission  from  Jamaica,  which 
omitted  to  state  that  the  Commissioners  and  their 
clerks  had  taken  the  oaths,  ordered  to  be  amended, 
and  to  be  received  in  evidence,  though,  in  addition, 
the  signature  of  the  Commissioners  had  not  been 
affixed  to  the  interrogatories.  J)avis  v.  Barrett, 
14  Beav.  25. 

A  defendant  or  witness,  if  interrogated  as  to 
matters  tending  to  criminate  him,  may  decline  to 
answer  at  any  time,  notwithstanding  what  he  has 
disclosed  may  be  sufficient  to  convict  him.  The 
decision  in  Ewin  v.  Osicddiston,  6  Sim.  608,  disap- 
proved of.  The  King  of  the  Two  Sicilies  v.  WiM- 
cox,  1  Sim.  N.S.  30. 

Attendance  of  the  plaintiff  and  another  witness 
for  oral  examination,  ordered  under  the  39th  section 
of  the  15  &  16  Vict.  c.  86,  at  the  hearing  of  a  claim 
founded  on  a  legal  demand,  where  prior  to  that 
statute  the  Court  would  have  given  the  plaintiff 
leave  to  bring  an  action.  DeaviUe  v.  Deaville,  9 
Hare,  App.  xxii. 

Depositions  are  not  vitiated  by  a  difference  be- 
tween the  title  of  the  depositions  and  the  title  of  the 
cause,  where  the  suit  in  which  the  depositions  are 
taken  is  clearly  identified.  Harford  v.  Bees,  9 
Hare,  App.  Ixviii. 

On  a  motion  to  dissolve  an  injunction  to  stay 
proceedings  at  law,  the  plaintiff  in  equity  has  no 
right,  under  the  40th  section  of  the  15  &  16  Vict. 
c.  86,  to  require  that  the  motion  shall  stand  over  in 
order  that  he  might  examine  orally  witnesses  who 
have  made  affidavits  for  the  defendant.  Nomwm- 
ville  V.  Stanning,  10  Hare,  App.  xx. 

Order  to  read  on  the  trial  of  an  issue  the  deposi- 
tions of  a  living  witness  taken  in  a  suit  to  perpetuate 
testimony,  the  witness  being  too  infirm  to  attend  at 
the  trial.  Wat]ci>is  v.  Atchison,  10  Hare,  App. 
xlvi. 

The  defendant  having  obtained  an  order  for  the 
payment  of  his  costs  by  the  plaintiffs,  which  order 
recited  that  the  testimony  of  the  witness  had  been 
taken,  the  depositions  of  the  witness  must  be  re- 
garded as  having  been  completely  taken,  and  are  not 
therefore  to  be  excluded  on  the  ground  of  the  want 
of  sufficient  cross-examination.     Ibid. 

On  the  examination  and  cross-examination  of  an 
aged  and  infirm  witness  labouring  under  deafness, 
the  questions  were  put  and  answers  received  through 
the  medium  of  the  daughter  of  the  witness,  and  the 
examiner  certified  that  the  state  of  the  witness  did 
not  permit  the  examination  to  be  proceeded  with 
without  danger  to  her  life,  and  that  much  of  tlie 
cross-examination  and  all  the  re-examination  had 
been  pretermitted.  The  defendant  afterwards  ob- 
tained an  order  for  his  costs,  which  recited  that  the 

testimony  of  the  witness  had  been  taken : Held, 

that  the  defendant  having  concurred  in  the  mode  of 
examination  adopted  could  not  afterwards  object  to 
the  use  of  the  testimony  by  impeaching  its  fidelity 
on  that  ground.     Ibid. 

Where  a  Commissioner  for  the  examination  of 
witnesses  had  taken  upon  himself  notwithstanding 
the  demurrerof  a  witness  to  examine  her, — Held,  that 
the  deposition  must  be  suppressed,  although  upon 


hearing  the  demurrer  the  Court  held  it  to  be  unten- 
able. Held,  secondly,  that  where  the  witness  was  not 
informed  by  the  Commissioner  that  her  statement  as 
to  the  reasons  for  her  demurrer  should  be  upon  oath, 
her  demurrer  was  not  invalid  by  reason  of  her  not 
having  been  sworn  to  the  truth  of  the  statement. 
Held,  thirdly,  that  the  Commissioner  ought  not  to 
have  been  served  with  a  petition  to  suppress  the 
depositions,  and  the  petition  as  against  him  was  dis- 
missed with  costs.  GoodaXe  v.  Gawthom,  4  De  Gex 
&  S.  97. 

In  a  cause  at  issue  before  the  Orders  of  the  7th  of 
August  1852,  the  parties  in  July  1852  agreed  to 
postpone  publication  till  the  2nd  of  November  on 
the  ground  that  the  new  practice  would  then  come 
into  operation.  The  case  was  one  in  which  it  was 
not  clear,  but  probable  that  oral  examination  might 
be  the  most  effective: — Held,  that  the  postpone- 
ment of  publication  was  not  an  agreement  to  adopt 
the  new  practice,  but  in  the  absence  of  special 
reasons  to  the  contrary,  there  being  a  probability  of 
advantage  in  applying  the  new  practice,  it  ought 
according  to  the  intention  of  the  act  to  be  applied. 
Howwrd  V.  Howard,  1  Drew.  239. 

The  Court,  under  the  15  &  16  Vict.  cc.  80,  86, 
directed  that  a  party  to  a  suit,  a  witness  by  affidavit 
on  his  own  behalf  in  support  of  his  own  state  of  facts 
before  the  Master,  should  be  cross-examined  before 
the  examiner  instead  of  the  Master,  and  that  all  the 
parties  should  be  examined  on  interrogatories  before 
the  examiner  as  the  Master  should  direct.  HextaU 
V.  CheaUe,  1  Sm'.  &  G.  78. 

The  examination  orally  in  court  of  a  litigant  party 
is  not  his  right,  but  is  a  question  for  the  discretion  of 
the  Court,  and  it  was  refused  when  asked  on  behalf 
of  a  plaintiff,  who  by  his  bill  charged  fraud  against 
the  defendant,  which  was  disproved  by  his  witnesses, 
and  the  plaintiflr  had  already  before  the  hearing  of 
the  cause  stated  his  case  on  his  own  oath.  Oliver  v. 
Wright,  1  Sm.  &  G.  App.  xvi. 

The  omission  by  an  examiner  to  sign  his  name  to 
the  depositions  of  a  witness  taken  by  him,  and  re- 
turned to  the  Record  and  Writ  Clerks'  Office,  is  not 
such  an  irregularity  as  to  prevent  the  Court  from 
directing  them  to  be  filed  on  terms;  but  where  in  a 
suit  at  issue  before  the  new  practice  came  into  oper- 
ation a  special  examiner  had  been  appointed  by 
order  of  the  Court,  but  no  commission  had  been 
issued  according  to  the  old  practice,  and  witnesses 
were  examined  upon  interrogatories,  and  not  orally, 
and  there  had  been  great  delay,  the  Court  refused  to 
order  the  depositions  to  be  filed.  Stephem  v.  Wa/iMm, 
19  Beav.  585. 

(S)  Examination  op  Parties. 

Trustees  sold  out  trust  stock  and  handed  over  the 
proceeds  to  J,  their  solicitor,  for  re-investment,  who 
misapplied  the  money.  In  a  suit  by  the  cestuis  que 
trust  against  the  trustees  and  J,  the  plaintiffs  ex- 
amined J.  as  a  witness,  and  the  bill  was  dismissed 
as  against  him : — Held,  that  a  decree  might  still  be 
had  against  the  trustees,  on  the  ground  that  J.  was 
not  a  necessary  party  to  the  suit  in  order  to  obtain 
the  relief  prayed  against  the  trustees.  Jtowland  v. 
Witlierden,  21  Law  J.  Rep.  (n.s.)  Chanc.  480;  3 
M^c.  &  G.  668. 

Qtuere — whether  the  efl^ect  of  the  statute  6  &  7 
Vict.  c.  85.  is  to  enable  the  Court  to  make  a  decree 
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against  a  defendant  in  equity  who  has  been  examined 
as  a  witness  in  the  cause.     Ibid . 

A  motion  by  a  plaintiff  that  he  might  be  at  liberty 
to  issue  a  subpoena  addressed  to  the  defendant, 
requiring  him  to  appear  at  the  hearing  of  the  cause, 
to  testify  concerning  matters  in  the  cause,  was. re- 
fused. May  V.  Biggenden,  22  Law  J.  Rep.  (n.s.) 
Chanc.  429;  1  Sm.  &  G.  133. 

Where  it  is  desired  to  examine  a  defendant  who  is 
out  of  the  jurisdiction,  the  Comt  will  appoint  an 
examiner  to  take  the  evidence  vivd  voce.  Crofts  v. 
Middleton,  22  Law  J.  Eep.  (n.s.)  Chanc.  706  j  » 
Hare,  App.  xviii. 

Application  to  examine  a  plaintiff  mvA  voce  in  the 
Master's  office  refused.  Wood  v.  Homfray,  14 
Beav.  7. 

The  Court  refused  to  direct  the  oral  examination 
of  a  party  to  the  cause  under  a  decree  which  had 
been  made  directing  accounts  and  inquiries,  before 
the  new  Procedure  Act  came  into  operation.  Sher- 
wood V.  Vincent,  9  Hare,  App.  xix. 

The  plaintiff  may  since  the  14  &  15  Vict.  c.  99, 
examine  as  a  witness  a  defendant  in  a  suit  in  equity 
without  prejudicing  his  right  to  a  decree  in  the  same 
suit  against  such  defendant.  Hwrford  v.  Sees,  9 
Hare,  App.  Ixx. 

Where  a  defendant  tendered  himself  for  examina- 
tion vivd  voce  belon-,  and  the  plaintiff  opposed  his 
examination,  the  Court  of  Appeal  declined  acceding 
to  a  proposition  of  the  plaintiff  to  examine  him. 
Hmdson  v.  Weafherill,  3  De  Gex,  M.  &  G.  301. 

(T)  Etidenoe  befoeb  the  Masteb. 

The  plaintiff  filed  an  ordinary  creditors'  bill 
against  the  executor  of  a  testator.  The  plaintiff's 
debt  was  disputed,  but  the  Court  considered  the  debt 
to  have  been  established  by  evidence  and  made  a 
decree  in  his  favour.  It  was  contended  that  the 
plaintiff's  debt  having  been  so  established  theje  was 
no  obligation  upon  him  to  go  into  the  Master's 
office  in  common  with  the  other  creditors  to  prove 
his  debt  over  again  : — Held,  that  the  principle  and 
practice  were  otherwise,  and  that  the  decree  must 
direct  the  Master  to  take  an  account  of  what  was  due 
to  the  plaintiff  and  the  other  creditors  of  the  testator. 
Meld  v.  Titmuss,  20  Law  J.  Rep.  (n.s.)  Chanc. 
328;  1  Sim.  N.S.  218. 

An  inquiry  was  directed  to  be  made  by  the  Mas- 
ter; the  Master  made  his  report,  which  was  not  ex- 
cepted to.  The  parties  were  held  to  be  at  liberty, 
at  the  hearing  of  the  cause  for  further  directions,  to 
refer  to  the  affidavits  and  other  materials  used  before 
the  Master  on  his  inquiry.  Nedby  v.  Nedby,  21 
Law  J.  Rep.  (n.s.)  Chanc.  446;  6  De  Gex  &  S. 
377. 

A  party  to  a  matter  may  be  examined  vivd  voce 
by  the  Master  on  an  inquiry  directed  to  him.  In  re 
Kirly's  Trust,  21  Law  J.  Rep.  (n.s.)  Chanc.  464;  5 
De  Gex  &  Sm.  228. 

The  15  &  16  Vict.  u.  80.  o.  15.  and  the  IS  &  16 
Vict.  c.  86.  do  not  empower  the  Court  to  direct  an 
examination  of  a  defendant  vi/od  voce  in  the  Master's 
office,  in  a  suit  at  issue  before  the  latter  act  was 
passed.  Booth  v.  TomXinson,  22  Law  J.  Rep.  (n.s.) 
Chanc.  75;  16  Beav.  251. 

(U)  Comdcot  of  Sdit. 

Co-plaintiffs  must  act  together,  and  cannot  take 


inconsistent  proceedings.     Wedderbwa '^.  Wedder- 
iv/m,  17  Beav.  158. 

One  of  several  co-plaintiffs  moved  for  liberty  to 
take  a  state  of  facts  into  the  Master's  office,  and  pro- 
ceed thereon  apart  from  the  rest.  The  motion  was 
refused  with  costs.     Ibid. 

(V)  Attending  Pbooeedings. 

In  the  absence  of  directions  made  at  the  hearing 
of  a  cause,  the  Court  will  not,  upon  an  interlocutory 
application,  make  any  order  to  restrain  the  defen- 
dants, though  very  numerous,  from  attending  the 
subsequent  proceedings  in  the  cause,  though  the 
result  would  be  a  very  large  saving  to  the  estate  of 
the  testator.  Day  \.  Crofts,  20  Law  J.  Rep.  (n.s.) 
Chanc.  423;  14  Beav.  29. 

A  wife,  in  person,  has  no  right  to  be  heard  on  be- 
half of  her  husband  upon  an  application  by  him  to 
the  Court.  Oldfidd  v.  CMelt,  20  Law  .1.  Rep. 
(n.s.)  Chanc.  S57;  14  Beav.  28. 

Order  that  interested  persons  not  parties  to  the 
suit  should  be  at  liberty  to  appear  at  the  hearing. 
Lewis  v.  Clowes^  10  Hare,  App.  Ixii. 

(W)  Staying  Proceedings. 

Where  an  agreement  to  compromise  a  suit  goes 
beyond  the  ordinary  range  of  the  Court  in  the  exist- 
ing suit,  and  the  right  to  enforce  the  agreement  is 
disputed,  and  d,  fortiori  where  the  agreement  itself 
is  disputed,  the  proper  course  of  proceeding  is  by 
bill  for  specific  performance,  and  not  by  motion  or 
petition  to  stay  proceedings  in  the  original  suit. 
Askew  V.  MiUmgton,  20  Law  J.  Rep.  (n.s.)  Chanc. 
608;  9  Hare,  6S. 

A  creditor,  who  had  brought  an  action  against  the 
executor  of  a  debtor,  received  notice  of  a  decree  for 
the  administration  of  his  estates.  After  this  notice, 
and  before  any  application  was  made  to  stay  his  pro- 
ceedings, he  went  on  with  the  action,  and  obtained 
judgment : — Held,  that  he  was  entitled  to  the  costs 
of  his  proceedings  after  notice  of  the  decree.  Bear 
V.  Smith,  21  Law  J,  Rep.  (n.s.)  Chanc.  176;- SDe 
Gex  &  S.  92. 

Where  a  decree  has  been  made  in  a  legatees'  suit 
for  administration  of  the  testator's  estate,  it  is  an 
order  of  course  to  stay  proceedings  in  a  creditors' 
suit  for  the  administration  of  the  same  estate,  which 
suit  had  been  set  down  for  hearing  after  notice  of 
the  decree  in  the  former  suit.  Odder  v.  Colder  and 
Imcos  V.  Colder,  22  Law  J.  Rep.  (n.s.)  Chanc.  1S4; 
9  Hare,  276. 

Where  two  suits  were  instituted  in  different  courts 
for  the  same  purpose,  and  decrees  obtained  in  both 
suits,  one  Vice  Chancellor  refused  to  interfere  to 
stay  proceedings  in  the  suit  instituted  in  the  court  of 
another  Vice  Chancellor.  Scotto  v.  Stone,  22  Law 
J.  Rep.  (n.s.)  Chanc.  911. 

A  suit  will  not  be  stayed  upon  an  interlocutory 
application  by  a  defendant  paying  into  court  all  that 
a  plaintiff  claims  by  his  bill,  and  leaving  a  portion  of 
the  claim  to  be  adjudicated  upon  in  a  cross  suit.  The 
defendant  in  the  first  suit  mvist  wholly  satisfy  the 
claims  of  the  plaintiff.  Orton  v.  Bainbrigge  and 
Bainbrigge  v.  Orton,  22  Law  J.  Rep.  (n.s.)  Chanc. 
979. 

When  an  order,  under  a  summons  to  administer 
an  estate,  will  effect  all  that  can  be  directed  by  a 
decree  in  a  prior  suit  instituted  by  bill  or  claim  for 
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the  administration  of  the  same  estate,  the  Court  will, 
on  motion,  stay  the  proceedings  in  the  prior  suit 
on  payment  of  the  plaintiff's  costs.  Ritchie  v. 
Bumherstone,  22  Law  J.  Rep.  (n.s.)  Chanc.  1006. 

(X)  Supplemental  Statement. 

A  supplemental  statement  cannot  be  filed  under 
the  15  &  16  Vict.  c.  86.  s.  53.  after  a  decree  has 
been  made;  nor  can  it  be  used  before  decree  for  the 
purpose  of  bringing  forward  new  parties ;  in  such  a 
case  a  supplemental  bill  is  necessary.  ComercdZ  v. 
Hall,  23  Law  J.  Rep.  (n.s.)  Chanc.  631;  2  Drew. 
194. 

Before  decree,  a  plaintiff  cannot,  by  means  of  a 
supplemental  statement  under  the  15  &  16  Vict. 
c.  86,  obtain  the  statutory  supplemental  decree 
under  the  52nd  section  of  the  same  act.  Heath  v. 
Leviis,  18  Beav.  527. 

The  defendant,  although  he  has  the  conduct  of 
the  cause,  is  not  therefore  enabled,  under  the  53rd 
section  of  the  15  &  16  Vict.  c.  86.  and  the  44th 
General  Order  of  the  7th  of  August  1852,  to  file  a 
statement  of  additional  facts  or  circumstances  occur- 
ring after  the  institution  of  the  suit,  to  be  annexed  to 
the  bill.    Lee  v.  Lee,  9  Hare,  App.  xci. 

(Y)  Settino  down  and  hearing  Cause. 

The  Court  will,  under  circumstances,  dispense 
with  the  usual  certificate  of  counsel,  that  a  cause  is 
proper  to  be  heard  as  a  short  cause.  Ha/rgraves  v. 
White,  22  Law  J.  Rep.  (s.s.)  Chanc.  640. 

The  minutes  of  a  decree  having  been  agreed  upon, 
the  Court  ordered  the  cause  to  be  set  down  for  hear- 
ing, notwithstanding  that  the  record  and  writ  clerk 
had  refused  his  certificate  on  the  ground  that  there 
were  interrogatories  unanswered  on  the  file.  hUtan 
V.  Ehton,  24  Law  J.  Rep.  (n.s.)  Chanc.  408. 

(Z)  Interlooutoky  Applications. 

The  Court  will  not  give  its  decision  upon  im- 
portant questions  of  law  upon  interlocutory  applica- 
tion. Bates  V.  Brothers,  23  Law  J.  Rep.  (n.b.) 
Chanc.  922. 

The  55th  section  of  the  15  &  16  Vict.  c.  86.  is 
applicable  only  to  cases  in  which,  for  the  protection 
of  property  or  other  like  cause,  it  is  necessary  to  ap- 
ply to  the  Court  for  a  sale,  and  it  was  not  intended 
to  enable  parties  in  a  contested  suit  to  obtain,  upon 
an  interlocutory  application  before  the  hearing,  a 
decision  upon  the  questions  in  contest.  Prince  v. 
Cooper,  16  Beav.  546. 

(AA)  Assistance  of  Common  Law  Judge. 

A  pplication  for  the  assistance  in  equity  of  a  com- 
mon law  Judge  under  the  14  &  15  Vict.  c.  83.  is  to 
be  made  through  the  Lord  Chancellor.  Hay  v. 
Willoughhy,  22  Law  J.  Rep.  (n.s.)  Chanc.  10;  9 
Hare,  App.  xxx. 

(BB)  Orders  and  Decrees. 
(a)  In  general. 
The  dividends  of  a  sum  of  stock  were  ordered, 
upon  petition,  to  be  paid  to  A.  for  her  life,  and  after 
her  decease  to  B.  for  her  life;  but  an  order  for  the 
transfer  of  the  fund,  after  the  death  of  the  survivor 
of  them,  was  refused.  The  dividends  of  a  small  sum 
of  stock,  arising  from  the  purchase-money  of  real 
estate  taken  by  a  railway  company,  were  ordered  to 


be  paid  to  a  party  claiming  under  a  will,  upon  pro- 
duction of  the  probate  copy,  with  an  affidavit  thut  it 
had  been  examined  and  was  correct.  In  reLowndes's 
Trust,  20  Law  J.  Rep.  (n.s.)  Chanc.  422. 

Applications  to  discharge  orders  obtained  as  of 
course  at  the  Rolls  should  be  made  to  the  Court  to 
which  the  cause  is  attached.  Cooper  v.  Knox,  21 
Law  J.  Rep.  (n.s.)  Chanc.  383. 

Where  errors  in  a  decree  are  obvious,  the  Court 
will  rectify  them,  even  after  it  is  enrolled.  Pearon 
V.  Desbrisay,  21  Law  J.  Rep.  (n.s.)  Chanc.  511. 

In  directing  accounts  to  be  taken  under  the 
Masters  in  Chancery  Abolition  Act,  the  form  of  the 
order  under  the  old  practice  referring  it  to  the  Mas- 
ter to  take  the  accounts,  is  inapplicable,  and  the 
accounts  are  to  be  directed  to  be  taken  in  a  general 
form;  In  re  Catling,  22  Law  J.  Rep.  (n.s.)  Chanc. 
9;  9  Hare,  App.  vii. 

If  defendant  makes  default  at  the  hearing,  the 
plaintiff  will  be  only  entitled  to  such  decree  as  the 
Court  considers  him  entitled  to  on  hearing  the 
pleadings  and  evidence.  Hakewell  v.  Webber,  22 
Law  J.  Rep.  (n.s.)  Chanc.  96;  9  Hare,  541. 

A  female  ward  of  court,  before  the  passing  of 
the  statute  15  &  16  Vict.  c.  86,  married  without 
the  leave  of  the  Court.  She  was  the  plaintiff  in  a 
suit  at  this  time,  and  upon  her  marriage  the  suit  was 
revived  against  her  husband,  and,  under  an  order  of 
the  Court,  a  settlement  was  made  on  her  and  her 
issue,  by  which  her  whole  property  was  vested  in 
trustees.      Upon  an  application,  on  behalf  of  the 

plaintifl',  under  the  S2nd  section  of  the  statute, 

Held,  that  this  was  a  change  or  transmission  of  in- 
terest within  the  spirit  of  the  section,  so  as  to  autho. 
rize  the  Court  to  make  an  order  against  the  trustees 
under  that  section  to  the  effect  of  the  usual  supple- 
mental decree.  Atkinson  v.  ParJcer,  22  Law  J. 
Rep.  (n.s.)  Chanc.  20;  2  De  Gex,  M.  &  G.  221. 

Under  a  decree  dire(!ting  an  inquiry  to  ascertain 
the  nephews  and  nieces  of  a  testator,  nephews  and 
nieces  of  the  half  blood  will  be  included  with  those 
of  the  whole  blood.  Decrees  are  to  be  construed 
according  to  the  general  or  ordinary  meaning  of  the 
words  used  in  them.  Grieves  v.  Ha/wley,  22  Law  J, 
Rep.  (n.s.)  Chanc.  625;  10  Hare,  63. 

Where  an  order  has  been  made  on  motion  and 
affidavit  of  service  in  the  absence  of  parties,  the 
Court  will,  on  proper  application,  give  the  absent 
party  leave  to  move  to  discharge  the  order.  Mapp 
V.  EkocJe,  22  Law  J.  Rep.  (n.s.)  Chanc.  707. 

A  lease  tor  twenty-one  years  was  granted  to  two 
partners  jointly,  and  all  the  covenants  were  joint, 
and  not  joint  and  several.  One  of  the  lessees  died 
during  the  term.  The  rent  was  paid  up  to  his 
death;  but  it  was  alleged  by  the  lessors  that  the 
estate  of  the  deceased  lessee  was  liable  for  any 
breaches  of  covenant  which  might  talie  place  during 
the  term,  and  that  the  executors  ought  to  retain 
a  sufficient  portion  of  the  estate  to  answer  such 
liability.  Upon  a  bill  filed  praying  a  declaration 
that  all  liability  of  the  deceased  lessee  in  respect  of 
the  lease  had  ceased  at  his  death,  it  was  held,  that 
the  Court  had  no  power,  under  the  15  &  16  Vict, 
c.  86.  8.  50,  to  make  such  a  declaratory  decree. 
Jackson  v.  Turnley,  22  Law  J.  Rep.  (n.s.)  Chanc. 
949;  1  Drew.  617. 

Semhle—thm.  the  Court  will  not,  under  the  15  & 
1 6  Vict.  t.   86,  determine  a  mere  question  of  law 
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unnecessary  to  be  decided  previously  to  the  question 
of  equity, -for  the  mere  purpose  of  making  a  declara- 
tory decree.  The  Trustees  of  the  Birkenhead  Docks 
V.  the  Birkenhead  Dock  Co.,  Laird  amd  another,  23 
Law  J.  Rep.  (n.s.)  Chanc  457;  4  De  Gex,  M.  &  G. 
732. 

The  time  within  which  a  decree  or  order  of  Chan- 
cery may  be  varied  on  rehearing,  has  never  been  de- 
fined. The  practice  has  been  to  allow  a  party  to 
take  his  chance  of  success  under  a  decree  before  the 
Master,  and  if  unsuccessful  to  obtain  a  re-hearing  of 
the  decree.  A  decree  was  allowed  to  be  reheard 
eleven  and  a  half  yearslafler  it  had  been  pronounced, 
and  notwithstanding  it  had  been  acted  upon  during 
that  period  by  sales,  &c.  Morgan  v.  Morgan,  14 
Beav.  72. 

An  order  was  made  on  petition  and  by  consent,^ 
Held,  that  it  could  only  be  varied  by  a  proceeding 
in  the  nature  of  one  to  correct  the  agreement  on 
the  ground  of  fraud  or  suppression  of  facts.  Two 
solicitors,  A  &  B,  dissolved  partnership,  and  it  was 
agreed  that  B  should  be  entitled  to  half  the  profits 
of  a  suit  instituted  by  them.  After  some  time  an 
order  was  made  by  consent  of  both  for  the  taxation 
of  the  costs  down  to  the  date.  Some  of  the  costs 
had,  unknown  to  B,  been  already  taxed  and  re- 
ceived by  A.  Held,  under  the  circumstances,  that 
the  order  comprised  all  such  costs,  and  the  previous 
costs  having  been  omitted  in  the  Master's  certificate, 
the  Court,  upon  a  petition  to  review  the  taxation, 
referred  the  matter  back  to  the  Master.  Greenwood 
V.  Chwchill,  14  Beav.  160. 

Form  of  decree  in  an  information  without  a 
relator,  where  a  defendant  is  liable  to  pay  the  costs 
of  a  co-defendant.  Attomei/  General  v.  the  Corpora- 
tion of  Chester,  1 4  Beav.  338. 

Rule  of  practice  as  to  varying  the  minutes  of 
decrees.  The  registrar  must  first  complete  the 
minutes,  and  any  party  dissatisfied  may  then  give 
notice  of  motion,  specifying  the  subject  of  complaint. 
Prince  v.  Soward,  14  Beav.  208. 

Form  of  order,  by  consent,  for  hearing  a  cause 
upon  affidavits.  Sparrow  v.  the  Oxford,  Worcester 
cmd  Woherhampton  Sail.  Co.,  9  Hare,  448. 

Order  providing  for  a  contingent  annuity  for  the 
life  of  a  future  wife  of  the  son  of  the  testator.  Aaron 
V.  Aaron,  9  Hare,  821. 

Mode  in  which  the  directions  of  the  Court  are 
obtained  on  the  question  of  what  parties  are  to  be 
served  with  the  order  or  decree,  and  as  to  which  of 
the  parties  service  may  be  dispensed  with,  De 
Balinhard  v.  Bulloch,  9  Hare,  App.  xiii. 

Decree  for  the  appointment  of  new  trustees  and 
conveyance  of  the  trust  estate  in  a  suit  by  some 
cestwis  que  trust  against  the  devisees  of  the  last  sur- 
vivor of  the  former  trustees,  and  a  direction  to  serve 
the  other  cestuis  que  trust  with  notice  of  the  decree. 
Jones  v.  James,  9  Hare,  App,  Ixxx, 

Prospective  order  for  the  sale  from  time  to  time  of 
so  much  of  the  capital  of  a  fund  in  court  as  would  be 
sufficient  with  the  income  to  pay  an  annuity  which 
the  income  alone  was  insufficient  to  pay.  Lambie 
v,  Lambie,  9  Hare,  App.  Ixxxiv. 

Prospective  order  enabling  parties  to  pay  money 
from  time  to  time  to  the  credit  of  the  cause,  obviat- 
ing the  necessity  of  a  repetition  of  the  orders  for  the 
same  purpose.  .  Hutchinson  v.  Sutchinson,  9  Hare, 
App.  Ixxxiv. 


A  creditors'  suit  was  instituted  in  1803  and  in 
1806  the  usual  decree  was  made  and  a  sum  was 
paid  into  court.  The  suit  became  defective  in  1807 
by  the  death  of  the  personal  representative  of  the 
debtor,  and  the  decree  was  not  prosecuted.  In  1863 
the  representatives  of  the  plaintiff  (having  revived 
the  suit  against  the  administrator  de  bonis  non  of 
the  debtor)  petitioned  for  the  payment  of  his  debt  out 
of  the  money  in  court;  the  Court  gave  leave  to  pro- 
secute the  decree  as  to  the  debts.  Foster  v.  M'Kenzie, 
17  Beav.  414. 

Case  in  which  the  Court  refused  to  make  a  de- 
claration as  to  the  interests  of  parties  who  might  be 
entitled  in  reversion.  Greenwood  v.  Sutherland^  10 
Hare,  App.  xii. 

Case  in  which  the  Court  made  a  declaratory  decree, 
under  section  SO.  of  15  &  16  Vict.  c.  86.  Fletcher  v, 
Rogers,  10  Hare,  App,  xiii. 

,  The  Court  refused  to  make  a  declaratory  decree 
on  a  special  case  during  the  lifetime  of  the  tenant 
for  life,  with  regard  to  the  interests  of  parties  entitled 
in  reversion,  Qa/iiick  v,  Zawson,  10  Hare,  App. 
xiv. 

Case  of  a  decree  for  the  purpose  of  carrying  into 
effect  an  arrangement  as  to  a  part  of  the  estate  of  a 
testator  without  administering  the  estate  or  executing 
the  trusts  of  the  will  generally.  Prentice  t.  Prentice, 
10  Hare,  App.  xxii. 

A  memorandum  of  service  of  notice  of  the  decree 
upon  infants,  and  out  of  the  jurisdiction,  ordered  to 
be  entered.  Chalmers  v.  Laurie,  10  Hare,  App. 
xxvii. 

Where  300A,  part  of,  a  fund  in  court,  was  to  be 
settled  by  the  Court,  the  petition  for  the  settlement 
was  referred  to  chambers,  and  after  consideration, 
the  trusts  were  inserted  in  the  order  instead  of  the 
settlement  being  referred  to  the  conveyancing 
counsel.  Chan^erlaia  v.  Cha/mberlain,  1  Sm,  &  G, 
App,  xxviii. 

A  notice  to  draw  up  an  order  served  one  day  for 
the  next  is  regular.     In  re  Christmas,  19  Beav.  519. 

Costs  are  not  given  on  granting  the  four-day  order. 
Ibid. 

Where  there  was  error  apparent  in  the  decree,  and 
the  clerk's  certificate,  by  directing  payment  out  of 
personal  estate  instead  of  apportionment  between 
real  and  personal  estate,  the  Court  altered  and  cor- 
rected the  decree  and  certificate  without  a  rehearing, 
notwithstanding  the  IS  &  16  Vict.  c.  80.  a.  34.  and 
the  51st  of  the  Orders  of  the  16th  of  November  1852. 
Cradock  v.  Owen,  2  Sm.  &  G.  241. 

(5)  Order  to' reiiive. 

An  order  and  decree  of  revivor  and  supplement  by 
a  plaintiif  against  a  co- plaintiff' in  a  suit  commenced 
by  claim,  is  not  within  the  Chancery  Procedure 
Amendment  Act  (15  &  16  Vict.  c.  86).  A  printed 
special  claim  of  revivor  and  supplement  must  be 
filed.  Yate  v.  Lighthead,  22  Law  J.  Rep.  (n.s.) 
Chanc.  9;  9  Hare,  App.  li;  nom.  Tate  v.  Leithead. 

An  order  and  decree  of  revivor  and  supplement 
in  a  suit,  instituted  by  claim,  is  within  the  15  &  16 
Vict.  u.  86.  s.  52.  (Chancery  Procedure  Amendment 
Act).  Martin  v.  Hadlow,'  22  Law  J.  Rep.  (n.s.) 
Chanc.  9;  9  Hare,  App.  lii. 

Where  a  suit  had  become  abated,  the  Court  made 
an  order  to  revive  at  the  instance  of  a  creditor,  whose 
debt  had  been  reported  due,  and  the  report  had  been 
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confirmed.  Lowes  v.  Lowes  and  Lowes  v.  Ives,  22 
Law  J.  Rep.  (n.s.)  Chanc.  179;  2  De  Gex,  M.  & 
G.784. 

It  is  an  order  of  course  to  revive  a  suit  against  an 
oiHcial  assignee,  whose  predecessor,  a  defendant, 
had  died  without  putting  in  his  answer.  Gordon  v. 
Jesson,  22  Law  J.  Rep.  (n.s.)  Chanc.  328;  16  Beav. 
440. 

In  making  an  order,  under  the  15  &  16  Vict. 
V.  86.  B.  52,  to  revive  a  suit  against  the  executors  of 
a  deceased  defendant,  the  Court  will  not  order  them 
to  admit  assets,  or  in  default  direct  an  account  of 
their  testator*8  estate  to  be  taken.  The  Dean  and 
Chapter  of  Ely  v.  Edwards,  22  Law  J.  Rep.  (n.s.) 
Chanc.  629. 

The  plaintiff  in  a  foreclosure  suit  having  after 
decree  assigned  his  interest,  the  assignee  must  pay 
the  costs  of  an  order  to  revive  under  the  IS  &  16 
Vict.  c.  86.  s.  52.  James  v.  Earding,  24  Law  J. 
Rep.  (n.s.)  Chanc.  749. 

To  a  bill  filed  in  1842,  a  demurrer  was  put  in, 
which  was  allowed,  but  leave  was  given  to  amend. 
The  demurring  defendant  died.  The  bill  was  after- 
wards amended,  and  no  further  steps  were  taken  for 
ten  years,  when  an  order  to  revive  was  obtained  in 
August  1854  against  the  demurring  defendant's 
representatives,  who  entered  an  appearance,  and 
after  six  months  moved  to  discharge  the  order  to 
revive  : — Held,  that  the  order  allowing  the  demurrer 
did  not  have  the  effect  of  putting  the  original  bill  out 
of  court,  as  leave  was  given  to  amend;  and  that  the 
defendant  not  having  moved  to  discharge  the  order 
to  revive  within  the  twelve  days  allowed  by  the 
new  practice,  the  present  motion  could  not  be  main- 
tained. Deelcs  >.  Stanhope,  24  Law  J.  Rep.  (n.s.) 
Chanc.  580. 

On  the  death  of  one  of  several  co-plaintiffs  it  was 
ordered  that  the  survivors  should  revive  within  a 
limited  time,  or  that  the  bill  should  be  dismissed, 
notwithstanding  there  was  no  legal  personal  repre- 
sentative, it  being  their  duty  to  obtain  administration. 
Saner  v.  Deaven,  16  Beav.  30. 

The  heir-at-law  being  made  a  defendant  to  a  claim 
filed  by  a  simple  contract  creditor  of  a  testator  died, 
having  by  his  will  devised  the  estate  sought  to  be 
made  assets,  to  his  son,  upon  trust  fbr  sale,  and  upon 
further  trusts  out  of  the  proceeds  thereof  to  pay  a 
legacy  to  his  executors, — Held,  on  a  motion  to  revive 
the  suit  against  the  devisee  and  executor  of  the  heir- 
at-law,  that  this  was  a  transmission  of  interest  within 
the  52nd  section  of  the  15  &  16  Vict.  c.  86,  but 
that  the  order,  being  ex  parte,  is  liable  to  be  dis- 
charged.   Lowe  v.  Watson,  1  Sm.  &  G.  1 23. 

The  order  to  revive  under  the  62nd  section  of  the 
15  &  16  Vict.  c.  86.  is  of  course,  but  where  any- 
thing beyond  the  order  to  revive  is  required  there 
must  be  a  special  application  to  the  Court.  Goodall 
y.  Skerratt,  1  Sm.  &  G.  App.  vii. 

Pending  an  account  directed  by  the  decree,  the 
accounting  party  died.  An  order  wiis  made  on 
motion  to  revive  against  his  executor,  and  that  he 
might  either  admit  assets  or  account  for  his  testator's 
estate.     Cartviright  v.  Shepheard,  20  Beav.  122. 

A  suit  having  been  instituted  by  A  and  B,  his 
mortgagee,  as  co-plaiutifl's,  B.  died  before  decree. 
It  was  ordered,  on  motion,  that  A  might  carry  on 
the  proceedings  against  B's  executors  and  devisees. 
JSall  V.  Clive,  20  Beav.  575. 


After  a  report  in  favour  of  the  title  in  a  specific 
performance  suit,  the  defendant  died.  Upon  a  motion 
by  his  executors  and  devisees  in  trust,  the  Court 
ordered  that  if  the  plaintiff  did  not  revive  within  six 
weeks,  the  bill  should  stand  dismissed.  Norton  v. 
While,  2  De  Gex,  M.  &  G.  678. 

(c)  Supplemental  Order. 

The  Court,  knowing  the  facts  of  a  cause  recently 
heard,  will  make  an  order  that  an  infant  born  pending 
the  suit  should  be  bound  by  the  decree,  though  it 
was  made  in  her  absence,  as  a  party  to  the  suit. 
Jebh  V.  TugweU,  24  Law  J.  Rep.  (N.s.)  Chanc.  670 ; 
20  Beav.  461. 

Before  decree  a  supplemental  order  may  be  ob- 
tained under  sect.  52.  of  15  &  16  Vict:  c.  86,  against 
an  infant  who  has  been  bom  since  the  filing  of  the 
bill,  and  is  a  necessary  party  to  the  suit.  Pichford 
V.  Brown,  1  Kay  &  J.  643. 

Order  in  the  nature  of  a  supplemental  decree  for  a 
creditor  who  had  proved  his  debt,  to  carry  on  a  cre- 
ditors' suit  where  the  original  plaintiff  had  become 
bankrupt.  English  v.  Saymam,  9  Hare,  App.  Ixxxviii. 

Order  made  under  the  52nd  section  of  the  act, 
15  &  16  Viet.  c.  86,  for  the  prosecution  of  a  suit 
against  the  assignees  of  a  defendant  became  bank- 
rupt after  appearance,  but  before  answer,  with  liberty 
for  the  assignees  to  answer  if  they  should  be  so  ad- 
vised.    Nash  v.  Miller,  i  De  Gex,  M.  &  G.  841. 

The  birth  of  one  of  a  class  entitled  as  such  after 
the  institution  of  a  suit,  is  within  the  52nd  section 
of  the  Chancery  Improvement  Act,  and  justifies  an 
order  for  the  usual  supplemental  decree,  l^ullerton 
V.  Martin,  1  Drew.  238. 

(CC)  Issue  and  Case  sent  to  I4AW. 

At  the  heari'ng  of  a  foreclosure  claim  an  issue  was 
directed  as  to  a  question  of  notice,  which  issue  was 
afterwards  abandoned  by  the  defendant : — Held,  that 
before  the  claim  could  come  on  again  for  hearing,  an 
order  must  be  made  on  motion,  that  the  issue  should 
be  taken  pro  confesso.  Sartland  v.  Damcox,  24 
Law  J.  Rep.  (n.s.)  Chanc.  449  ;  5  DeGex  &  S.  561. 

An  issue  was  directed  to  a  court  of  law  to  ascertain 
whether  the  right  to  certain  hereditaments  was,  on 
a  particular  day,  vested  in  the  plaintiils  or  in  the 
defendant.  The  Judge  directed  the  jury,  that  if  they 
could  not  make  up  their  minds,  then,  inasmuch  as 
the  burthen  of  proof  was  on  the  plaintiffs,  they  must 
find  for  the  defendant;  the  jury,  in  accordance  with 
this  direction,  found  for  the  defendant.  Upon  peti- 
tion for  a  new  trial,  it  was  held,  that  this  verdict 
could  not  be  taken  as  expressing  the  opinion  of  the 
jury  that  the  right  was  vested  in  the  defendant; 
that  this  Court  was  not  at  liberty  to  examine  the 
evidence  before  the  jury,  in  order  to  decide  the  ques- 
tion for  itself;  that  the  79th  section  of  the  Lands 
Clauses  Consolidation  Act  was  intended  only  as  a 
direction  to  the  Court  of  Chancery  how  to  act,  when 
unable  to  decide  who  was  entitled  to  money  deposited 
by  a  company,  and  the  Judge  at  law  had  properly 
omitted  to  direct  the  jury  to  have  regard  to  this 
section ;  that  the  above  verdict  was  not  such  as  this 
Court  could  act  upon,  and  a  new  trial  was  directed 
by  means  of  two  issues,  one  to  try  the  right,  and  the 
other  the  possession,  each  party  being  made  respec- 
tively plaintiffs  in  the  separate  issues.  The  Freemen 
and  StaUvngers  of  Sunderland  v.  the  Bishop  of 
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Bmham,  ,22  Law  J.  Rep.  (K.s.)  Chanc.   145;  1 
Drew.  184. 

Practice  as  to  praying  a  talts  upon  the  trial  of  an 
issue  directed  by  the  Court  of  Chancery.  Ellis  v. 
Bowman,  13  Beav.  318. 

Except  in  cases  of  difficulty  this  Court  will  itself 
determine  questions  of  construction  in  the  first  in- 
stance without  seeking  the  assistance  of  courts  of  law. 
Wilson  V.  Eden,  14  Beav.  317. 

Upon  a  question  whether  a  close  had  been  com- 
prised in  a  deed  of  enfranchisement  the  Court  re- 
tained the  bill,  with  liberty  for  the  lord  to  bring  an 
action  upon  admissions  to  be  made  by  the  defen- 
dant. On  the  first  trial  the  jury  found  for  the  lord, 
but  on  a  new  trial  being  directed  the  second  jury 
found  adversely  to  him,  and  the  Court  of  law  refused 
to  grant  a  second  new  trial.  It  did  not  appear  that 
there  had  been  unfairness,  surprise,  casualty,  or  mis- 
carriage, or  that  any  further  evidence  of  importance 
had  been  since  discovered : — Held,  that  assuming  it 
to  be  competent  to  the  Court  to  direct  an  issue  or  a 
fresh  action  in  which  the  result  of  the  former  should 
not  be  set  up,  sufficient  grounds  did  not  exist  for 
taking  either  of  the  courses,  and  that  the  bill  must  be 
dismissed.     Aglionby  v.  James,  4  De  Gex  &  S.  7. 

QucBre — Whether  it  is  competent  to  the  Court  to 
direct  such  a  new  investigation  in  the  case  of  an 
action.     Ibid. 

In  a  suit  to  impeach  the  validity  of  a  will,  the  bill 
was  retained  for  a  year,  with  liberty  for  the  plaintiff 
to  bring  an  action  of  ejectment.  An  action  was  tried 
and  a  verdict  given  for  the  defendant.  On  the  plain- 
tiff's petition  stating  that  after  the  time  for  obtaining 
a  rule  for  a  new  trial  had  elapsed  the  plaintiff  had 
discovered  new  and  material  evidence,  and  upon  his 
paying  the  defendant's  costs  at  law  and  of  the  appli- 
cation the  bill  was  retained  for  six  months  longer, 
and  the  defendant  put  upon  the  same  terms  with 
respect  to  a  second  action  as  he  was  with  respect  to 
the  former.  Muddv.Suckermore,  i  DeGex  &S.  13. 

A  question  of  general  law  arising  out  of  circum- 
stances which  are  likely  to  occur  in  other  cases,  and 
the  decision  of  which  might  affect  the  rights  of  other 
persons,  is  a  case  in  which  this  Court  may  properly 
seek  the  opinion  of  a  Court  of  law.  The  ManchesUr, 
Sheffield  and  Lincolnshire  Eailway  Go.  v.  the  Great 
Norihem  Rail.  Co.,  9  Hare,  284. 

Terms  imposed  on  the  plaintiff  in  an  issue  both 
with  regard  to  the  costs  and  to  the  examination  de 
iene  esse  of  an  aged  witness,  where  the  plaintiff  had 
failed  in  trying  the  issue  at  the  time  directed  by  the 
Court.     Seeve  v.  Hodson,  10  Hare,  App.  xxiv. 

The  Court  of  Chancery  is  not  exceeding  its  func- 
tions in  deciding  a  purely  legal  question  arising  in  a 
suit  before  it  either  with  or  without  legal  assistance, 
but  ought  to  decide  such  a  question  where  the  con- 
troversy and  material  facts  are  plain.  The  Shrews- 
hwry  and  Birminghatm  Rail.  Co.  v.  th£  Stour  Valley 
Rail.  Co.,  2  De  Gex,  M.  &  G.  866. 

This  Court  will  not  send  a  question  to  be  tried  by 
a  jury,  unless  it  entertains  serious  doubt  on  the 
matter.     Gray  v.  Haig,  20  Beav.  219. 

The  Court  will  not  send  to  be  tried  by  a  jury  a 
question  which  is  supported  by  competent  evidence, 
and  which,  if  untrue,  could  have  been  disproved  by 
evidence  in  the  possession  of  one  party  who  has  taken 
means  to  prevent  its  being  made  available  for  the 
determination  of  the  question  by  the  Court.     Ibid. 

Djobst,  1850—1855. 


A  testator,  by  his  will  and  three  codicils,  the  last 
of  which  was  dated  in  1851,  devised  and  bequeathed 
all  his  real  and  personal  estate  in  favour  of  his  eldest 
son  and  heir,  subject  to  portions  for  the  testator's 
younger  children,  and  appointed  his  eldest  son  and 
another  person  executors.  By  the  fourth  codicil, 
dated  in  April  1853,  he  substituted  another  person 
as  executor  in  the  place  of  his  son.  And  by  a 
will,  dated  in  May  1853,  he  altered  the  dis- 
position of  his  property,  modifying  considerably 
the  benefit  formerly  given  to  his  eldest  son,  and 
giving  his  younger  children  interests  in  remainder. 
At  the  suit  of  the  younger  children  against  the  heir 
an  issue  was  directed  by  the  Palatine  Court  of  Lan- 
caster to  try  the  validity  of  the  will  of  1853.  There- 
upon the  eldest  son  and  heir  filed  his  bill  in  the  High 
Court  of  Chancery  to  set  aside  the  will  of  1853,  and 
also  the  codicil  of  that  year,  and  to  establish  the' 
preceding  will  and  codicils.  Upon  an  interlocutory- 
motion  in  this  suit,  before  the  issue  in  the  former  suit 
had  come  on  for  trial,  another  issue  was  directed  to 
try  the  validity  both  of  the  will  and  the  codicil  of 
1853.  Sopwood  v.  the  Ea/rl  of  Se^'ly,  1  Kay  & 
J.  265. 

It  is  not  sufficient  reason  to  change  the  venue  of 
such  an  issue,  that  one  of  the  parties  interested,  and 
whose  conduct  is  impeached,  is  lord  lieutenant  of  the 
county  where  the  action  is  to  he  tried.    Ibid. 

Heir-at-law  defendant  in  a  suit  to  establish  a  will, 
disputing  the  will  on  the  ground  of  insanity,  does  not, 
as  of  course,  lose  his  costs  of  the  trial  of  an  issue 
devisavitvel  non,  although  he  has  gone  into  evidence' 
to  prove  insanity,  and  failed;  but  the  question  of  costs 
is  in  the  discretion  of  the  Court :  Obiter.  Roierts  v. 
Kerslake,  1  Kay  &  J.  751. 

Circumstances  under  which  the  heir  in  such  a  case 
will  lose  his  right  to  costs,  both  at  law  and  in  equity. 
Ibid. 

(DD)  References. 

(a)  Generally,  and  Proceedings. 

A  motion  under  the  19th  section  of  the  13  &  14 
Vict.  c.  35.  for  a  reference  to  the  Master  to  take  an 
account  of  the  debts  of  a  deceased  person  must  be 
made  in  court.  Inre  Harrold,  20  Law  J.  Rep.  (n.s.) 
Chanc.  168. 

A  creditors'  suit  coming  on  for  further  directions, 
the  fund  applicable  to  the  payment  of  the  debts  being 
small,  a  reference  back  to  the  Master  to  apportion  it 
between  the  creditors  was  dispensed  with,  and  the 
apportionment  directed  to  be  made  by  affidavit. 
Bear  v.  Smith,  21  Law  J.  Rep.  (n.s.)  Chanc.  176; 
5  De  Gex  &  S.  92. 

A  bill  was  filed  against  trustees,  praying  that  the 
amount  of  the  trust  fund  which  the  trustees  "  had,  or 
but  for  their  wilful  neglect  or  default  might  have, 
received,  might  be  ascertained."  At  the  hearing,  the 
bill  was  dismissed  as  against  one  trustee,  and  the 
amount  and  particulars  of  the  trust  fund  were  directed 
to  be  ascertained.  Nothing  was  said  about  wilful 
default,  nor  did  the  trustee  ask  that  the  bill  might 
be  dismissed  as  to  wilful  default.  The  Master  made 
his  report,  which  stated  certain  facts  and  referred  to 
certain  documents,  from  which  it  was  alleged  that  it 
would  appear  that  there  had  been  wilful  default.  At 
the  hearing  upon  further  directions,  a  decree  was 
made  referring  it  to  the  Master  to  inquire  whether 
the  trustee  "  could  with  due  diligence,  and  without 
4G 
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wilful  neglect  or  default,  have  received"  more  than 
a  particular  stated  fund,  but  upon  appeal  it  was  held, 
that  the  direction  as  to  wilful  default  should  be  struck 
out  of  the  decree.  Coope  v.  Carter,  21  Law  J.  Rep. 
(N.g.)  Chanc.  S70 ;  2  De  Gex,  M.  &  G.  292. 

As  a  general  rule,  in  order  to  obtain  a  direction  for 
inquiry  as  to  wilful  default  against  an  executor  or 
trustee,  the  bill  must  allege  a  case,  pray  for  it,  and 
one  case  at  least  must  be  proved ;  and,  semble,  that 
if  from  admission  or  proof  a  suspicion  arises  whether 
wilful  default  has  or  has  not  been  committed,  and  it 
appears  likely  that  further  evidence  can  be  obtained, 
the  Court  ought  to  direct  an  inquiry  short  of  direct- 
ing wilfiil  default,  but  in  such  a  way  as  to  call  the 
defendant's  attention  to  it,  with  the  view  to  ground 
thereon  a  new  order,  at  a  future  stage,  directing  an 
inquiry  as  to  wilful  default.     Ibid. 

Upon  a  reference  to  the  Master  in  an  administra- 
tion suit  to  take  an  account  of  debts  and  legacies,  a 
claim  was  carried  in  for  a  debt  due  to  a  builder  ;  the 
Master  being  unable  to  determine  the  justice  of  the 
demand,  an  action  at  law  was  directed.  A  petition 
was  now  presented  that  the  order  directing  an  action 
might  be  discharged,  and  that  the  matter  might  be 
referred  to  the  Master,  with  power  to  call  in  the 
assistance  of  scientific  persons: — Held,  under  the 
42nd  section  of  the  Masters  Abolition  Act,  that  the 
Court  had  no  right  to  delegate  to  the  Master  the 
power  conferred  by  that  section ;  but  the  order  for 
an  action  was  discharged,  and  the  matter  was  direct- 
ed to  be  heard  in  chambers,  when  the  Judge  could 
avail  himself  of  the  machinery  of  the  42nd  section 
of  the  act.  Mildmay  v.  Metkuen,  22  Law  J.  Rep. 
(h.s.)  Chanc.  297;  1  Drew.  216. 

A  testator  left  certain  property  to  trustees  for  the 
benefit  of  the  defendant,  an  infant,  who  from  evi- 
dence appeared  to  be  of  weak  intellect.  The  trustees 
filed  a  bill  to  carry  the  trusts  of  the  will  into  execu- 
tion, and  moved,  under  the  16th  section  of  the  15  & 
16  Vict.  c.  86,  for  a  reference  to  chambers  to  inquire 
into  the  state  of  the  defendant's  mind,  the  object 
being  to  save  the  expense  of  a  commission  of  lunacy. 
The  Court,  in  exercising  a  discretion  given  by  the 
16th  section  of  the  act,  refused  the  motion.  Adarm 
V.  Smyth,  22  Law  J.  Rep.  (n.s.)  Chanc.  968. 

A  private  estate  act  enacted  that  from  time  to  time 
certain  matters  relating  to  the  management  of  the 
estate  should  be  inquired  into  before  a  Master  in 
Chancery.  One  of  the  Vice  Chancellors  having 
doubted  on  his  jurisdiction  to  direct  the  inquiry 
before  the  chief  clerk  in  chambers,  this  Court  held, 
that  to  do  so  was  within  the  spirit,  if  not  within  the 
letter,  of  the  act,  and  directed  the  same  accordingly. 
Thomhill  V.  Thomhill,  in  re  Tliomhill's  Estate  Act, 
22  Law  J.  Rep.  (n.s.)  Chanc.  98S. 

A  reference  directed  to  the  Master  fifteen  years 
since  will  not  be  transferred  to  the  Judge  at  cham- 
bers, although  the  Master  certifies  that  he  requires 
assistance  to  unravel  complicated  and  voluminous 
accounts.  Saward  v.  M'Dornmll,  23  Law  J.  Rep. 
(N.S.)  Chanc.  880 ;  19  Beav.  528. 

A  class  of  children  being  interested,  the  Court,  in- 
stead ofdirectingthepreliminary  class  inquiry,  received 
the  affidavit  of  the  parents  proving  the  class,  and 
then  allowed  the  cause  to  be  heard .  Bush  v.  Wat- 
Utis,  14  Beav.  33. 

In  an  administration  suit  the  Court,  upon  the 
certificate  of  counsel,  will  authorize  a  lease  without 


a  reference  back  to  the  Master  to  settle  it.  Day  v. 
Croft,  14  Beav.  219. 

Where,  in  a  suit  referred  to  the  Master,  it  is 
desired  to  obtain  advantage  of  the  new  powers  con- 
ferred upon  the  Court  by  the  recent  statutes,  the 
proper  course  is  to  apply  for  the  transfer  of  the 
proceedings  to  the  Judge  in  chambers.  The  statutes 
do  not  give  the  Court  power  to  authorize  the  Master 
to  avail  himself  of  their  provisions.  Morrdl  v. 
Tinkler,  9  Hare,  App.  1. 

Reference  to  the  Master,  under  section  10.  of  the 
15  &  16  Vict.  c.  80,  of  a  cause  heard  since  the  first 
day  of  Michaelmtis  term,  1852.  Piddocke  v.  Smith, 
9  Hare,  App.  Ixxxvii. 

Inquiries  directed  by  the  decree  transferred  to 
chambers,  upon  the  Master  making  a  separate 
report  as  to  part  of  the  matters  referred  to  him, 
where  questions  of  law  arose  upon  the  other  matters 
involved  in  the  reference.  Prichard  v.  Norris,  10 
Hare,  App.  lii. 

Application  to  remove  into  Judge's  chambers  a 
reference  which  had  been  seventeen  years  in  the 
Master's  office  refused,  Wedderiurn  v.  Wedder- 
iurn,  18  Beav.  465. 

(5)  To  Chambers. 

Cases  in  which  inquiries  in  chambers  may  be  pro- 
secuted or  made,  with  or  without  an  order  of  the 
Court  having  been  drawn  up  directing  such  inquiries. 
Kelson  v.  Kelson,  9  Hare,  App.  Ixxxvi. 

Practice  in  chambers  and  in  the  Master's  offices, 
with  regard  to  requiring  copies  of  verified  accounts. 
Cannan  v.  Evans,  1 0  Hare,  App.  ix. 

A  .Judge  in  chambers  is  not  empowered,  under  , 
the  26th  section  of  the  15  &  16  Vict.  c.  80.  to 
entertain  applications  with  reference  to  funds  paid 
into  court,  under  the  Act  for  the  Relief  of  Trustees, 
(10  &  11  Vict.  c.  96.  and  12  &  13  Vict.  c.  74.) 
such  applications  must  originate  in  and  be  founded 
upon  a  petition  presented  to  the  Court.  In  re 
Bodges,  i  De  Gex,  M.&  G.491. 

(c)  Adjowrnment  from  Chambers. 

No  declaration  of  rights  can  be  made  upon  a 
cause  adjourned  from  chambers,  but  the  Judge  may 
certify  the  law.  Morgam  v.  Batchdl,  24  Law  J. 
Rep.  (n.s.)  Chanc.  135;  19  Beav.  86. 

On  an  inquiry  directed  to  be  prosecuted  in 
chambers,  witnesses,  who  had  been  examined  before 
the  hearing  upon  interrogatories,  were  examined 
again  vivA  voce  as  to  the  same  matters.  Rogers  v. 
Mort,  10  Hare,  App.  liii. 

Proceeding  by  inquiries  in  chambers  and  by  certi- 
ficate in  a  case  where  the  consideration  of  the  result 
of  the  evidence  was  adjourned  for  argument  in 
court.     Ibid. 

[d)  Report. 

At  the  hearing  of  a  cause  on  fiirther  directions, 
the  Court,  if  requisite,  will,  without  order,  adjourn 
the  cause  to  chambers,  for  the  purpose  of  investi- 
gating, with  the  assistance  of  the  chief  clerk,  the 
correctness  of  the  Master's  report,  made  under  the 
old  practice.  Savmders  v.  Walter,  22  Law  J.  Rep. 
(U.S.) Chanc.  11;  9  Hare,  App.  v. 

The  only  proper  evidence  of  a  purchase  under 
decree,  and  payment  of  deposit,  is  the  Master's 
report,  which  must  be  confirmed  before  a  purchaser 
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can  apply  to  the  Court  to  be  discharged  from  his 
contract.  M-Oalloch  v.  Gregory,  23  Law  J.  Rep. 
(N.s.)  Chanc.  6i56. 

Error  in  a  Master's  report  which  had  been  con- 
tinued in  a  decree,  whereby  sums  in  Irish  currency 
had  been  treated  as  English  money,  corrected  upon 
petition.     Ellis  v.  Maxwell,  13  Beav.  287. 

(EE)  Exceptions. 

ifl)  Answers. 

Exceptions  for  insufficiency  were  heard  before  the 
Court  in  the  first  instance,  under  Sir  George  Turner's 
Act  (13  &  14  Vict.  C.35.  s.  27.) ;  the  costs  of  those 
allowed  were  set  off  against  ihose  disallowed.  Willis 
V,  Childe,  13  Beav.  454. 

Where  exceptions  to  an  answer  for  insufficiency 
are  overruled,  the  practice  is  to  overrule  them  with 
costs.    Slent  v.  Wichens,  5  De  Gex  &  S.  384. 

Exceptions  for  insufficiency  of  answer  to  interroga- 
tories as  to  books  and  papers  under  the  new  practice, 
generally  discouraged.  Law  v.  tite  London  Indis- 
putable I/ife  Policy  Co.,  10  Hare,  App.  xx. 

Whether  a  company  or  corporation  answering 
under  thtir  common  seal,  is  a  defendant  against 
whom  an  order  may  be  made  under  the  18th  section 
ofthel5  &  16  Vict.  c.  86 qucere.    Ibid. 

(J)  Reports  and  Certificates. 

Whether  exceptions  will  lie  to  the  Master's  certi- 
ficate of  undue  delay,  under  the  8th  Order  of  June 
18S0 — qucere?  The  Attorney  Qeneral  v.  the  Got- 
poration  of  Chester,  14  Beav.  338. 

A  vendor  took  an  exception  which  contested  the 
validity  of  his  own  title: — Held,  that  it  was  irregular. 
Bradley  t.  Munton,  15  Beav.  460. 

Exceptions  will  not  lie  to  a  Master's  report  for 
not  stating  "special  circumstances."  Knott  v. 
Cottee,  16  Beav.  82. 

(c)  Scandal  and  Impertimnce. 

Where  exceptions  for  scandal  and  impertinence 
had  been  taken  by  the  defendant  to  a  bill  filed  for 
an  injunction,  but  he  neglected  to  set  them  down  for 
hearing,  the  plaintiif  was  allowed  to  set  them  down. 
Coyle  V.  Alleyne,  20  Law  J.  Rep.  (n.s.)  Chanc. 
424;  14  Beav.  171. 

Orders  of  Court  do  not  take  away  its  general 
jurisdiction.     Ibid. 

(FF)  Sales  ahd  Purchases  under  Dieeohok  op 
THE  Court. 

(a)  Conduct  of  Sale. 
The  plaintiff  in  a  cause  held  entitled  to  the  con- 
duct of  the  sale  of  partnership  property,  although, 
according  to  the  contract,  if  performed  without  suit, 
he  might  not  have  been  entitled  to  interfere  in  the 
sale.    Dale  v.  Ha/milton,  1 0  Hare,  App.  vii. 


Leave  will  not  be  given  to  open  the  biddings  until 
after  the  Master's  report  on  the  purchase.  Love- 
grove  V.  Cooper,  22  Law  J.  Rep.  (n.s.)  Chanc.  154j 
9  Hare,  279. 

When  biddings  are  opened,  the  purchaser  is  en- 
titled to  interest  on  his  deposit  at  il.  per  cent. 
Banks  v.  Bamhs,  16  Beav.  380. 

A  party  opening  biddings  must  deposit  the  amount 
of  his  advance;  but  he  is  not  required  in  the  first  in- 


stance to  pay  into  court  the  amount  of  the  original 
deposit.  Upon  his  neglect  to  make  the  required 
payment,  the  order  to  open  biddings  will  be  dis- 
charged with  costs,  to  be  paid  by  him.     Ibid. 

The  rule  under  which  the  Court  permits  a  stran- 
ger to  intervene  for  the  purpose  of  opening  biddings 
on  a  sale  by  auction  before  the  Master,  has  no  appli- 
cation to  a  sale  before  him  by  private  contract,  Mil- 
liean  v.  Vanderplanle,  11  Hare,  136. 

Where  the  Master  has  in  the  presence  of  the 
parties  approved  of  a  sale  by  private  contract, 
whether  under  a  special  reference,  or  under  the  4th 
General  Order  of  the  16th  July  1861,  no  stranger 
can  intervene  to  prevent  the  confirmation  of  the  re- 
port, nor  will  the  sale  be  disturbed  by  the  Court,  on 
the  mere  ground  that  a  larger  price  has  been  offered 
subsequently,  and  before  such  confirmation,  unless 
there  be  some  error  or  miscarriage  in  the  proceed- 
ings, or  the  contract  price  be  grossly  inadequate. 
Ibid. 

Where  there  are  grounds  upon  which  the  Court 
would  refuse  to  confirm  a  sale  by  private  contract 
approved  by  the  Master,  the  fact  that  the  purchaser 
has,  after  the  approval  of  his  contract  and  before  the 
confirmation  of  the  report,  entered  upon  the  pro- 
perty and  expended  money  thereon,  or  incurred 
liabilities  with  respect  to  it,  will  not  afford  any  reason 
for  supporting  the  sale;  for  such  acts  before  the  con- 
firmation of  the  report  are  done  at  the  purchaser's 
own  risk,  or  in  his  own  wrong;  but  when  all  the 
parties  interested  in  the  estate  have  approved  of  or 
acquiesced  in  the  contract,  and  concurred  in  and  en- 
couraged such  acts  of  the  purchaser,  they  may  then 
constitute  reasons  for  not  disturbing  the  sale.     Ibid. 

On  a  sale  under  a  decree  the  signature  of  the  cer- 
tificate of  the  purchase  by  the  Judge  in  chambers  is 
equivalent  to  the  order  nisi  to  confirm  the  Master's 
report  under  the  former  practice,  and  the  certificate 
is  liable  to  be  discharged  at  any  time  within  eight 
days  after  such  signature.  Consequently,  an  appli- 
cation to  open  biddings  on  the  usual  terms  may  be 
made  within  eight  days  after  the  certificate  is  signed 
by  the  Judge.   Bridger  v.  Penfold,  1  Kay  &  J.  28. 

Order  made,  opening  the  biddings  upon  an  under- 
taking to  abide  by  the  order  of  the  Court,  .as  to  the 
expenses  of  the  re-sale,  where  the  advance  was  only 
SI.  more  than  the  probable  expenses  of  such  re-sale. 
Ibid. 

(c)  Purchasei: 

A  purchaser  under  the  Court,  after  having  ob- 
tained his  conveyance,  ought  not  to  appear  upon  a 
petition  to  obtain  the  purchase-money  out  of  court, 
and  h#  will  not  be  allowed  his  costs  of  so  doing. 
Barton,  v.  Latour,  18  Beav.  626, 

After  a  certificate  of  purchase  under  a  sale  by  the 
Court  has  become  binding,  by  the  lapse  of  eight  days 
since  the  signature  thereof  by  the  Judge,  the  pur- 
chaser is  considered  to  be  so  far  the  absolute  owner 
that  he  may  sell  at  an  advanced  price  for  his  own 
benefit,    Dewell  v.  FuffneU,  1  Kay  &  J.  324. 

(d)  Conveyancing  Counsel. 

When  a  deed  is  required  to  be  executed  under  the 
direction  of  the  Court,  the  deed  when  engrossed  is 
to  be  marked  by  the  Registrar,  and  an  affidavit  filed 
that  the  draft  has  been  settled  by  one  of  the  con- 
veyancing counsel  of  the  Court.    An  order  for  its 
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execution  will  then  be  made.  Barvey  v.  Brook,  22 
Law  J.  Rep.  (n.s.)  Chanc.  14;  9  Hare,  App.  xi. 

Where  the  Court  orders  a  sale,  and  before  the 
property  is  sold  an  offer  is  made  by  private  contract, 
the  Court  has  a  discretion  under  the  S6th  section  of 
the  statute  15  &  16  Vict.  c.  86.  to  dispense  with  the 
rule  that  the  abstract  of  title  shall  be  laid  before 
the  conveyancing  counsel.  Gibson  v.  WooUard,  2i 
Law  J.  Rep.  (n.s.)  Chanc.  56;  5  De  Gex,  M.  &  G. 
835. 

A  petition  praying  for  the  investment  of  the  pur- 
chase-money of  settled  lands  taken  by  a  company 
in  the  purchase  of  other  lands  to  be  settled  to  the 
same  uses,  must,  in  the  first  instance,  be  referred  to 
chambers.  The  Court,  however,  will  not,  when  the 
petition  is  in  chambers,  as  a  matter  of  course,  refer 
the  title  to  conveyancing  counsel,  under  the  new 
Chancery  Act;  but,  if  satisfied  by  other  means  as  to 
it,  will  approve  of  it  there.  In  re  Jones's  Settled 
Estates,  24  Law  .T.  Rep.  (n.s.)  Chanc.  504. 

The  deeds,  which  are  settled  by  the  conveyancing 
counsel  of  the  court,  are  those  which  are  made  for 
the  reinvestment  of  the  monies  of  incapacitated  per- 
sons, &c.  Deeds  for  conveyance  or  transfer  of  trust 
property  from  old  to  new  trustees,  &c.  are  approved 
by  the  .Tudge  of  the  branch  of  the  court  to  which  the 
cause  is  attached.  Blaxlwnd  v.  Blaxland,  9  Hare, 
App.  Ixviii. 

(GG)  Patj.iext  into  Court. 

After  a  decree  in  a  cause,  a  motion  that  the  de- 
fendants might  pay  into  court  money  which,  by  their 
answer,  they  admitted  to  be  in  their  hands,  was  re- 
fused, with  costs.  Wright  v.  LvJces,  20  Law  J.  Rep. 
(n.s.)  Chanc.  32;  13  Beav.  107, 

Where  a  purchaser  of  property  sold  under  decree 
is  satisfied  with  the  title,  the  application  for  the  pay- 
ment of  the  purchase-money  into  court  is  to  he  made 
to  the  Judge  at  chambers,  under  the  15  &  16  Vict. 
c.  80.  s.  26.  (Masters  in  Chancery  Abolition  Act). 
Davenport  v.  Davenport,  22  Law  J.  Rep.  (n.s.) 
Chanc.  11;  9  Hare,  App.J. 

Where  the  residue  of  a  trust  fund  under  a  compo- 
sition deed  has  been  duly  invested  by  the  trustees, 
and  they  claim  a  lien  thereon  for  their  costs  under 
the  deed,  and  there  is  no  imputation  of  misconduct 
on  their  part,  or  of  the  fund  being  in  danger,  the 
Court  will  not,  on  motion  by  a  cre<litor  who  was  a 
party  to  the  deed,  and  had  accepted  a  dividend  under 
it,  order  the  fund  to  be  paid  into  court.  Chaffers  v. 
itcadlam,  22  Law  J.  Rep.  (n.s.)  Chanc.  1038. 

The  costs  of  such  a  motion  are  costs  in  the  cause. 
Ibid. 

In  a  suit  instituted  by  one  of  the  cestuis  que  trust 
ag.iinst  the  tiustees,  to  administer  the  trusts  of  a  will, 
a  motion  was  made  by  the  plaintiff  that  the  trustees 
might  be  ordered  to  bring  into  court  certain  sums  of 
stock  admitted  to  form  part  of  the  trust  funds: — 
Held,  upon  the  authority  of  a  case  decided  by 
Wigram,  V.  C,  that  the  stock  must  be  paid  into 
court,  although  there  was  no  allegation  of  miscon- 
duct or  want  of  confidence  in  the  trustees.  Mar- 
ryat.  v.  Marryat,  23  Law  J.  Rep.  (x.s.)  Chanc.  876. 

Held,  also,  that  the  remaining  cestuis  que  trust  were 
not  neces-ary  parties  to  the  suit,  and  it  was  not  requi- 
site to  serve  them  with  notice  of  this  motion.    Ibid. 

Rent  was  due  from  the  N.-E.  Company  to  the 
H.  &  S.  Company,  and  the  lessee  company  gave 


the  lessor  company  notice  that  the  money  would 
be  paid  into  court,  whereupon  the  lessor  com- 
pany gave  the  lessee  company  notice  that  unless 
the  amount  were  paid  interest  would  be  claimed, 
under  the  28th  section  of  the  statute  3  &  4  Will. 
4.  c,  42.  The  money  was  paid  into  court,  and 
the  lessor  company  presented  a  petition  for  its  pay- 
ment out,  and  that  the  lessee  company  should  pay 
interest  thereupon: — Held,  affirming  an  order  of  one 
of  the  Vice  Chancellors,  that  the  lessor  company 
were  entitled  to  interest  on  the  amount  paid  into 
court,  as  such  payment  (which  was  an  abuse  of  the 
process  of  the  court)  had  defeated  their  right  to  in- 
terest under  the  statute,  the  28th  section  giving  a 
title  to  interest  in  respect  of  a  debt  for  which  an  ac- 
tion is  brought.  The  Hull  and  Setby  Rail.  Co.  v. 
the  North-Bastern  Rail.  Co.,  24  Law  J.  Rep.  (n.s.) 
Chanc.  109;  5  De  Gex,  M.  &  G.  872. 

Where  a  matter  is  pressing,  the  Accountant  Gene- 
ral will  grant  his  direction  to  pay  money  into  the 
Bank  instanter.     Foley  v.  Smith,  1 3  Beav.  113. 

A  railway  company  under  pressure  paid  the  pur- 
chase-money for  lands  bought  of  a  corporation  to  the 
vendors,  instead  of  iiaying  it  into  court  under  the 
8  &  9  Vict.  c.  18.  s.  69.  Upon  a  bill  filed  by  the 
former,  the  latter  were  on  motion  ordered  to  pay 
into  court  the  purchase-money  in  their  hands  for  the 
purpose  of  interim  protection.  The  London  and 
North- Western  Rail.  Co.  v.  tlie  Coiyoration  of  Lan- 
caster, ]  5  Beav.  22. 

A  purchaser  having  bought,  under  a  decree  of  the 
Court,  property  described  as  tithe-free,  raised  a 
question  on  the  title,  which  remained  to  be  decided 
in  the  cause,  whether  the  tithes  passed  under  the  will 
of  the  testator,  and  applied  in  the  cause  for  leave  to 
pay  the  whole  of  his  purchase-money  into  court,  and 
that  he  might  thereupon  be  let  into  possession  of  the 
purchased  property  without  prejudice  to  any  appli- 
cation he  might  thereafter  make  for  compensation  in 
case  a  title  could  not  ultimately  be  made  to  the 
tithes.  The  Court,  considering  that  a  claim  to  com- 
pensation only  was  asked  to  be  reserved  to  the  pur- 
chaser, made  an  order  accordingly.  Man  v.  Ricketts, 
5  De  Gex  &  S.  116. 

Motion  to  pay  money  into  court  on  a  certificate 
of  the  chief  clerk,  signed  and  approved  by  the  Judge, 
but  made  before  the  expiration  of  the  eight  days, 
refused.      Dauihwaite  v.  Spensley,  18  Beav.  74. 

A  and  B  were  appointed  trustees  and  A,  B,  and  C, 
executors  of  a  will.  A  and  C  alone  proved.  B,  in  his 
answer,  said  he  declined  to  act  in  the  trusts;  but  it 
appeared  that  B  and  his  partner  were  indebted  to 
the  testatrix  at  her  death,  that  her  executor  had  lent 
them  part  of  the  assets,  and  that  they  had  paid  some 
of  her  debts.  The  Court,  on  motion,  ordered  B  to 
pay  into  court  the  balance  due  from  him  and  his 
partner,  who  was  not  a  party  to  the  suit.  White  V. 
Bartm,  18  Beav.  192. 

A  motion  in  the  suit  of  the  next-of-kin  of  a  de- 
ceased person,  whose  will  is  the  subject  of  litigation 
in  the  ecclesiastical  court,  for  the  payment  into  this 
court  of  money  which  was  in  the  hands  of  the  execu- 
tor of  the  alleged  will,  refused — no  decision  either  in 
the  ecclesiastical  court  or  at  law  having  been  come 
to  on  the  validity  of  the  will,  and  the  executor  in- 
sisting upon  such  validity  by  his  nnswer,  and  denying 
that  he  was  insolvent.  Edwards  v.  Edwards,  10 
Hare,  App.  Ixiii. 
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Order  to  pay  money  into  court  at  the  hearing, 
without  a  notice  of  motion  for  that  purpose.  Isaacs 
V.  Weatlwrstone,  10  Hare,  App.  xxx. 

An  order  may  be  made  for  payment  of  money 
into  court,  although  some  of  the  persons  interested  in 
the  money  are  not  before  the  Court.  Wilton  v.  Sili, 
2  De  Gex,  M.  &  G.  807. 

(HH)  Payment  odt  of  Court. 

Order  made  that  certain  sums  which  had  been 
ordered  to  be  paid  into  court,  but  had  not  been  paid 
in,  might,  after  they  were  paid  in,  be  paid  out  to  the 
party  entitled  to  them.  Milne  v.  Gilbart,  20  Law  J. 
ilep.  (ir.8.)Chanc.  213. 

The  Court  will  not  make  an  order  for  payment  of 
money  out  of  court,  except  upon  petition,  however 
small  the  sum  may  be.     The  Blind  School  v.  Goren, 

21  Law  J.  Rep.  (n.s.)  Chanc.  144. 

When  an  alteration  in  an  original  order  for  pay- 
ment of  money  out  of  court  is  requisite,  the  Court 
may  alter  the  terms  of  the  original  order,  without 
requiring  a  supplemental  order  to  be  made.  Wind- 
sor V.  Cross,  22  Law  J.  Rep.  (n.s.)  Chanc.  14 ; 
9  Hare,  App.  xliv. 

Where  money  is  asked  to  be  paid  out  of  court  to 
an  attiirney,  under  i  power  of  attorney  from  the 
party  entitled  to  the  money,  his  signature  is  not 
sufficiently  attested  by  the  certificates  of  a  notary 
public  under  hand  and  seal  and  the  official  seal  of 
the  mayor  of  the  foreign  city  where  he  resides,  but 
the  sanne  must  be  proved  bv  affidavit.  Salmdge  v. 
Tutton,  22  Law  J.  Rep.  (n.'s.)  Chanc.  883. 

Where  the  sum  in  court  payable  to  a  party  in 
the  cause  exceeds  102.,  it  will  not  be  ordered  to  be 
paid  to  the  solicitor  merely  because  he  may  be  under 
advances  for  costs  or  money  advanced,  he  not  having 
any  assignment  of  or  lien  upon  the  sum,  or  special 
authority   to  receive  it.      Middleton  v.   Tov/nger, 

22  Law  J.  Rep.  (n.s.)  Chanc.  1005. 

A  petition  by  A,  resident  in  a  British  colony,  that 
a'  sum  of  money  might  be  paid  to  his  agent  appointed 
by  his  power  of  attorney.  A  power  of  attorney  to 
that  effect  was  executed  by  A  in  the  presence  of  a 
notary  public  resident  in  the  colony,  who  certified 
such  signature  by  his  official  seal : — Held,  that  such 
authority  was  sufficient  under  the  22nd  section  of 
the  Chancery  Procedure  Act.  Armstrong  v.  Stock- 
ham,  24  Law  J.  Eep.  (n.s.)  Chanc.  176. 

Where  the  Court  orders  payment  out  of  a  particu- 
lar fund  it  is  tantamount  to  a  decision  not  only  that 
such  fund  is  liable  to  make  such  payment,  but 
also  the  interest  directed  to  be  computed  thereon. 
By  the  decree  arrears  of  maintenance  were  ordered 
to  be  paid  out  of  a  fund  in  court  consisting  both  of 
corpus  and  rents  of  real  estate,  and  it  was  referred 
to  the  Master  to  calculate  interest  on  the  arrears. 
Upon  the  matter  coming  before  the  Court  upon 
the  Master's  report, — Held,  that  it  was  not  then 
competent  for  the  parties  to  contend  that  the  arrears 
and  interest  were  not  payable  out  of  the  corpus,  for 
the  point  must  be  considered  settled  by  the  prior 
decree.     Davis  v.  Browne,  14  Beav.  127. 

A  tenant  for  life  of  a  fund  in  court  was  transported 
in  1!J38,  and  had  not  since  been  heard  of.  Upon  an 
application  made  in  1852  by  the  remaindermen  for 
payment,  the  Court  would  only  direct  payment  of 
the  dividends  to  them,  and  required  an  undertaking 
to  replace  the  amount  out  of  the  capital,  if  the  tenant 


for  life  should  be  still  alive.  In  re  MUehAim's  Trust, 
16  Beav.  507. 

A  deaf,  dumb,  and  blind  person  petitioned  for  pay- 
ment to  herself  of  7,000/.  carried  to  her  separate 
account : Held,  that  she  might  be  a  petitioner  with- 
out a  next  friend,  but  the  Court  declined,  without 
special  reasons  assigned,  to  make  an  order  for  pay- 
ment of  more  than  the  income  for  her  benefit.  In 
re  Biddulph's  and  Poole's  Trusts,  5  De  Gex  &  S. 
469. 

Form  of  the  order.     Ibid. 

The  44th  section  of  IS  &  16  Vict.  c.  86.  does  not 
apply  to  paying  money  out  of  court.  Jtawlins  v. 
M'Mahon,  1  Drew.  225. 

A  B,  who  was  entitled  to  a  fund  in  court,  assigned 
it  to  C  D,  who  was  resident  in  India.  C  D  appointed 
E  F  his  attorney  in  England.  On  the  joint  petition  of 
A,  B,  C,  D  and  E  F,  the  fund  was  paid  out  to  E  F. 
Fdl  V.  Jones,  17  Beav.  621. 

Application  for  payment  out  of  court  to  legatees 
of  legacies  paid  in  under  the  Legacy  Duty  Act 
(36  Geo.  3.  c.  52.)  to  be  made  to  the  Judge  in  cham- 
bers.    In  re  Baiard,  9  Hare,  App.  iJtliii. 

On  an  application  for  the  payment  to  creditors, 
who  had  come  in  under  a  decree,  of  small  sums  of 
money  upon  powers  of  attorney  of  an  old  date,  the 
Court  required  to  be  satisfied,  by  some  late  evidence, 
that  the  creditors  who  had  executed  the  powers  were 
still  living.     Bird  v.  Bird,  9  Hare,  App.  xliv. 

Petitions  for  the  payment  out  of  court  of  money 
which  has  been  paid  in  under  the  Trustees'  Relief 
Act,  must  state  the  affidavit  upon  which  the  pay- 
ment into  court  was  made.  In  re  Flack's  Triist, 
10  Hare,  App.  xxx. 

Petitions  for  the  payment  out  of  court  of  money 
which  has  been  paid  in  under  the  Trustees'  Relief 
Act  must  set  out  enough  of  the  affidavit  on  which 
the  payment  was  made  to  shew  the  difficulty  which 
occasioned  the  payment  into  court,  and  who  are  the 
parties  that  claim  or  are  interested  in  the  fund,  but 
not  necessarily  all  the  details  contained  in  that  affi- 
davit.    In  re  Cowtois''  Trust,  10  Hare,  App.  Ixiv. 

A  female,  aged  fifty-six,  was  absolutely  entitled  to 
a  fund,  subject  to  the  contingency  of  her  having  chiU 
dren.  Payment  was  ordered  on  her  own  recogni- 
zances.   Lyddon  v.  Ellison,  19  Beav.  565. 

Where  it  is  sought  to  have  funds  belonging  to  a 
domiciled  Scotch  feme  covert  paid  out  of  court,  and 
any  Scotch  settlement  exists,  the  Court  requires  the 
testimony  of  a  Scotch  advocate  to  shew  that  it  does 
not  affect  the  fund.  In  re  Todd,  Shand  v.  Kidd,  19 
Beav.  582. 

The  Court  having  ordered  certain  small  leaseholds 
to  be  sold,  and  the  proceeds  to  be  distributed,  to- 
gether with  a  fund  in  court,  among  numerous  par- 
ties, upon  the  certificate  of  the  chief  clerk,  in  order 
to  save  expense,  directed  the  purchasers  to  be  served 
with  a  summons  to  shew  cause  at  chambers  why  the 
proceeds  should  not  be  distributed  pursuant  to  the 
order;  and  no  cause  being  shewn,  the  proceeds  were 
distributed  by  the  chief  clerk.  Thorpe  v.  Owen,  2 
Sm.  &  G.  App,  i. 

On  a  motion  that  a  fund  standing  to  the  separate 
account  of  a  married  woman,  a  foreigner,  domiciled 
abroad,  should  be  paid  to  her  husband,  upon  affidavit 
"that  there  was  no  settlement,  and  that  by  the  law  of 
the  country  where  the  parties  were  domiciled  the 
husband  was  entitled  to  the  fund,  the  Court  refused 
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to  make  the  order  without  the  consent  of  the  wife, 
taken  by  commission  or  an  examination.  Schwa- 
iacher  v.  Becker,  2  Sm.  &  G.  App.  iv. 

When  it  is  asked  that  small  sums  may  be  paid 
out  of  court  to  the  solicitor  of  the  parties  entitled, 
the  Court  requires  the  production  of  their  written 
consent.  In  a  case  where  the  consent  was  signed  by 
eleven  out  of  twelve  of  the  parties,  and  the  twelfth 
was  in  America,  the  Court  dispensed  with  his  signa- 
ture, on  the  solicitor's  undertaking  to  pay  over  the 
amount.     Staines  v.  Giffard,  20  Beav.  484. 

The  dividends  of  a  fund  in  court  were,  by  an 
order  made  in  a  cause,  directed  to  be  paid  to  one  of 
the  defendants,  an  unmarried  lady,  during  her  hfe, 
or  until  further  order,  with  liberty  to  apply.  The 
lady  having  married,  she  and  her  husband  by  peti- 
tition,  stating  the  marriage  and  a  settlement  of  the 
dividends  on  her  to  her  separate  use,  prayed  an 
order  directing  the  payment  of  the  dividends  to  the 
separate  use  of  the  lady ;  and  that  the  plaintiff  might 
be  directed,  under  the  44th  Order  of  April  185'2,  to 
enter  on  record  a  statement  of  the  marriage,  and  the 
nature  and  effect  of  the  marriage  settlement.  The 
Court  held,  that  an  order  for  payment  of  the  divi- 
dends might  be  made,  but  declined  to  give  any  such 
direction  to  the  plaintiff  as  asked.  Langdale  v. 
Gill,  1  Sm.  &  G.  24. 

In  a  suit  by  an  executor  to  administer  his  testator's 
estate,  where  the  fund  to  be  administered  was  divisible 
in  equal  shares  among  many  persons  ascertained  by 
the  Master,  the  Court  ordered  the  apportionment  to 
be  made  by  jiffidavit  at  the  hearing.  Hoiertsw  Colr 
lett,  1  Sm.  &  G.  138. 

Where  the  share  of  a  married  woman  was  subject 
to  the  payment  of  costs  unascertained,  which  might 
be  expected  to  reduce  it  to  200i.,  or  less,  the  Court, 
to  save  further  expense,  ordered  it  to  be  paid  to  the 
husband,  and  dispensed  with  any  examination  as  to 
the  consent  of  the  wife.     Ibid. 

In  support  of  an  application  that  creditors,  whose 
dividends  are  lees  than  lOZ.,  may  have  their  shares 
of  a  fund  in  court  paid  out  to  their  solicitor,  there 
must  be  produced  the  written  consent  of  the  several 
creditors,  verified  by  affidavit.  Downing  v.  Pichen, 
Kay,  App.  i. 

(II)  Eeceitek. 

After  a  verdict  upon  an  issue  devisavit  vel  non, 
the  Court  appointed  a  receiver  against  the  party  to 
whom  possession  of  estates  had  been  given  by  the 
trustees  of  the  legal  estate  under  an  order  of  this 
Court,  though  an  order  nisi  had  been  obtained  for  a 
new  trial.  Bainhrigr/e  v.  Bainhrigge,  20  Law  J. 
liep.  (n.s.)  Chanc.  13!). 

A  receiver  ought  not  to  present  a  petition  to  be 
discharged,  to  come  on  with  the  cause  on  further 
directions,  as  the  Court  would  make  the  order  on 
further  directions  without  any  such  petition.  Slil- 
welly.  Mellersh,  20  Law  J.  Rep.  (n.s.)  Chanc.  356. 

Upon  an  application  by  the  theriff,  who  was  no 
party  to  this  suit,  the  Court  refused  to  restrain  the 
plaintiff  from  prosecuting  an  action  at  law  against 
him  to  obtain  payment  of  a  sum  of  money  reserved 
for  rent,  which  the  sheriff,  upon  the  stay  of  the 
action,  offered  to  pay  into  court,  and  which  was 
part  of  a  larger  sum  of  money  levied  under  a  writ  of 
fieri  facias  i.^med  upon  a  judgment  obtained  in  an 
action  at  law  by  a  stranger  against  the  tenant  of  the 


estate  which  the  plaintiff  in  this  suit  claimed,  and 
over  which  a  receiver  had  been  appointed.  Trye  v. 
Trye,  20  Law  J.  Rep.  (n.s.)  Chanc.  368;  13  Beav. 
422. 

Where  the  expenses  of  attending  the  passing  a 
receiver's  accounts  are  large,  the  Court  will  direct 
the  accounts  to  be  passed  once  a  year  only.  Day\. 
Croft,  20  Law  J.  Rep.  (n.s.)  Chanc.  423;  14 
Beav.  29. 

A  defendant,  who  is  the  owner  and  occupier  of  an 
estate  subject  to  a  charge  which  this  suit  seeks  to  en- 
force, will  be  compelled  to  attorn  to  a  receiver,  and 
a  reference  will  be  directed  to  the  Master  to  fix  an 
occupation  rent.  Everett  v.  Belding,  22  Law  J. 
Rep.  (n.s.)  Chanc.  75. 

Form  of  proceedings  for  the  appointment  of  a 
receiver  in  cases  in  which  there  is  no  opposition. 
BlacTchurrow  v,  Ravenhill,  22  Law  J.  Rep.  (n.s.) 
Chanc.  108. 

Money  in  the  hands  of  a  receiver  in  a  foreclosure 
suit  is,  in  the  first  instance,  to  be  treated  as  the  plain- 
tiff's fund.  Paynter  v.  Ca/rew,  23  Law  J.  Rep. 
(s.s.)  Chanc.  696;  Kay,  App.  xxxvi. 

A  receiver  will  be  appointed  to  collect  personal 
estate  in  a  foreign  countrj',  and  not  only  to  get  in 
rents,  but  also  to  sell  the  real  estates  in  such  foreign 
country  and  receive  the  produce  thereof  when  sold. 
SinKm  v.  Galli,  24  Law  J,  Rep.  (n.s.)  Chanc.  121. 

In  a  suit  relating  to  two  annuities  secured  on  real 
estate,  and  to  which  the  grantor  was  not  a  party,  a 
receiver  was  appointed  "  of  the  incomes  of  the  out- 
standing trust  property  in  the  pleadings  mentioned." 
The  receiver  entered  and  continued  in  possession  of 
the  real  estate  for  six  years.  The  Court  refused  to 
restrain  the  grantor  by  injunction  from  distraining 
on  the  rents.     Crow  v.  Wood,  13  Beav.  271. 

An  order  for  a  receiver  ought  to  state  distinctly  on 
the  face  of  it,  over  what  property  the  receiver  is 
appointed.     Ibid. 

Where,  in  the  lifetime  of  a  receiver,  an  unascer- 
tained balance  was  found  by  the  Master's  report  to 
be  due  from  him,  and  he  died  without  payment  of 
such  balance,  the  Court  ordered  upon  petition,  that 
his  recognizance  should  be  put  in  suit  against  his  real 
and  personal  representatives,  and  against  his  sure- 
ties.    Ludgater  v.  Channell,  3  Mae.  &  G.  175. 

The  granting  of  a  receiver  is  a  matter  of  discretion 
to  be  governed  by  a  view  of  the  whole  circumstances 
of  the  case,  one  of  such  circumstances  being  the  pro- 
bability of  the  plaintiff  being  ultimately  entitled  to  a 
decree.  Thus,  a  receiver  was  refused  in  a  case  where 
important  points  arose  upon  the  construction  of 
deeds,  that  construction  being  attended  with  consi- 
derable doubt  and  difKculty.  Owen  v.  Soman,  3 
Mac.  &  G.  378. 

Where  the  right  to  property,  which  is  the  subject 
of  litigation,  depends  on  questions  to  be  decided  at 
law,  the  jurisdiction  in  equity  to  grant  a  receiver  is 
only  to  be  exercised  when  there  is  a  reasonable  pro- 
bability of  success,  and  the  property,  the  subject  of 
the  suit,  is  in  danger.  Bainirigge  v.  Baddeley,  3 
Mac.  &  G.  413:  reversing  13  Beav.  355. 

A  testator  executed  two  wills:  one  in  1815,  and 
the  other  in  1818.  The  plaintiff  claimed  as  devisee 
under  the  former  will,  and  impugned  the  validity  of 
the  latter  will  on  the  ground  of  the  mental  incapa- 
city of  the  testator :  the  defendant  was  in  posses- 
sion under  the  latter  will,  which  he  had  established 
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against  the  heir-at-law,  in  a  suit  to  which  the  plaintiff 
was  not  a  party.  The  legal  estate  being  outstand- 
ing, the  plaintiff  filed  his  bill  in  this  court  to  remove 
the  impediments  to  his  proceeding  at  law  to  set 
aside  the  will  of  1 8 1 8.   The  trial  having  taken  place, 

and  resulting  in  a.  verdict  for  the  plaintiff, Held, 

that  inasmuch  as  the  verdict,  unless  confirmed  by 
judgment,  was  of  no  legal  value,  and  as  the  defendant 
was  in  possession  under  the  sanction  of  the  Court, 
and  such  possession  was  not  shewn  to  have  been 
obtained  by  violence  or  wrong,  the  plaintiff  was  not 
entitled  to  a  receiver ;  and  the  fact  that  the  legal 
estate  in  the  property  was  outstanding  in  trustees, 
was  immaterial  to  the  question.     Ibid. 

Order  for  a  receiver  made  before  appearance 
against  a  defendant,  who  had  absconded  to  avoid 
service.    Bowling  v.  Hudson,  14  Beav.  423. 

It  is  not  necessary  to  bring  to  a  hearing  a  suit  for 
the  appointment  of  a  receiver yemcjente  lite.  Ander- 
son V.  Guichard,  9  Hare,  275. 

A  receiver  will  not  be  appointed  without  sureties, 
though  not  objected  to,  if  persons  not  competent  to 
consent  are  interested.*  Tylee  v.  Tylee,  17  Beav. 
S83. 

A  tenant  who  had  not  attorned  to  the  receiver, 
ordered  to  pay  him  the  arrears  of  rent  in  fourteen 
days  and  the  costs  of  the  application,  ffobson  v. 
Sherwood,  1 9  Beav.  575. 

A  receiver  appointed  of  real  and  personal  estate 
where  the  devisee  in  trust  and  personal  representatives 
were  in  Jersey,  and  therefore  out  of  the  jurisdiction. 
Smith  V.  Smith,  10  Hare,  App.  Ixxi. 

A  bill  was  filed  by  persons  claiming  to  be  insurers 
in  a  loan  and  deposit  association,  and  one  of  whom 
was  the  personal  representative  of  a  deceased  insurer, 
on  whose  death  a  sum  of  money  became  payable, 
against  the  directors  of  such  association,  and  who 
were  also  the  directors  of  a  co-existent  association, 
or  insurance  society,  the  funds  of  both  being  amal- 
gamated for  the  purpose  of  having  the  affairs  of 
these  associations  wound  up  and  terminated. 
On  motion  for  a  receiver  and  manager  in  the 
interim,  —  Held,  refusing  the  application,  that  a 
court  of  equity  could  not  take  upon  itself  the  burden 
of  carrying  on  such  an  association;  and  that  as  the 
plaintiffs  on  the  record  had  inconsistent  and  conflict- 
ing interests  in  the  funds  of  the  two  associations,  and 
the  original  shareholders  were  not  represented  at  all, 
the  frame  of  such  a  suit  did  not  warrant  the  Court 
in  granting  a  receiver  until  decree.  Evans  v.  Coven- 
try, 3  Drew.  75. 

In  a  suit  for  determining  the  right  as  between  the 
plaintiff  and  defendants  to  certain  estates,  a  decree 
was  made  declaring  the  right  of  the  plaintiff  and  one 
of  the  defendants  to  two-thirds.  Owing  to  "  pre- 
vious partition  suit,  the  decree  contained  no  specific 
direction  that  the  defendant  against  whom  the  decree 
was,  should  deliver  up  possession.  The  bill  did  not 
pray  or  make  a  case  for  a  receiver,  nor  did  the  de- 
cree appoint  a  receiver.  After  the  decree  from 
which  an  appeal  was  pending,  the  defendant  did  not 
deliver  possession.  There  were  charges  and  out- 
goings to  be  provided  for;  and  owing  to  disputes 
between  the  parties  the  tenants  refused  to  pay 
their  rents  either  to  the  plaintiff  or  to  the  defen- 
dants. A  receiver  was  appointed  of  the  lands  let  to 
tenants,  but  not  of  the  mansion-house  and  land  in 
the  personal  occapation  of  the  defendant,  the  Court 


expressly  refusing  to  make  the  appointment  of  a 
receiver  ancillary  to  the  exclusion  of  the  defendant 
from  possession,  and  granting  it  only  to  provide  for 
the  due  receipt  of  the  rents,  and  providing  for  the 
preservation  of  the  property  and  the  payment  of 
liabilities  and  outgoings.  Wright  v.  Vernon,  3  Drew. 
113. 

Special  order  made  by  the  Lord  Chancellor,  that 
instead  of  the  sum  payable  under  the  6th  Order  of 
25th  of  October  1852,  as  a  further  fee  for  the  certi- 
ficate upon  the  passing  of  a  receiver's  and  manager's 
account,  there  should  be  paid  such  a  fee  as  the  Judge 
to  whose  court  the  cause  was  attached  should,  think 
reasonable.  Wells  v.  Wales,  4  De  Gex,  M.  §{  C. 
816. 

In  another  cause  the  Lprd  Chancellor  directed 
the  fee  under  the  same, order  to  be  paid  on  each 
100/.  of  the  net  profits  of  the  business ,  over  which 
the  receiver  and  manager  had  b?en  appointed.  Ib/(J, 

Where  a  portion  of  a  trust  fund  has  been  lost, 
that  is  primd  facie  a  breach  of  trust,  and  a  sufficient 
ground  for  theappointment  of  a  receiver  on  an  intSfr, 
locutory  application : — Held,  also,  that  objections 
to  the  bill  on  the  ground  of  misjoinder,  multifarious- 
ness, or  want  of  parties,  ivere  no  answer  to  such, an 
application.  Evans  v.  Coventry,  5  De  Gex,  JI.,  & 
G,  911;  3  Drew.  76. 

On  a  bill  filed  by  a  plaintiff,  insured  in  a  society 
(whose  funds  were  liable  to  pay  the  insurance  money), 
on  behalf  of  himself  and  other  persons  so  insured, 
charging  a  loss  of  the  fund  through  the  negligence 
of  the  directors,  and  on  the  answer  and  affidavits 
shewing  that  the  secretary  had  absconded  with  part 
of  the  funds,  and  that  some  of  the  directors  were  in 
needy  circumstances, — Held,  that  the  plaintiff  was 
entitled  to  the  appointment  of  a  receiver  and  to  an 
injunction.     Ibid. 

(JJ)  Infants'  Suits. 

Where  a  bill  has  been  filed  on  behalf  of  infants, 
the  Court  will  not,  unless  it  is  perfectly  satisfied 
that  there  has  been  some  sinister  motive  leading  to 
the  institution  of  the  suit,  direct,  on  motion  before 
the  hearing,  an  inquiry,  whether  the  suit  is  for  the 
benefit  of  the  infants,  and  if  so,  whether  the  next 
friend  is  a  proper  person  to  conduct  it,  or  otherwise 
who  is  a  proper  person  to  be  appointed  in  his  place; 
notwithstanding  that  the  object  of  the  suit  might  be 
effected  by  claim  or  by  petition  under  the  Trustees' 
Relief  Acts.  Smallwood  v.  Butter,  20  Law  J.  Eep. 
(n.s.)  Chanc.  332;  9  Hare,  24. 

Where  there  was  not  any  imputation  upon  the 
character  or  solvency  of  the  next  friend  in  an  in- 
fant's suit,  but  the  circumstances  under  which  he 
was  named  as  next  friend  were  open  to  some  degree 
of  suspicion,  a  motion  for  his  removal  was  refused, 
without  costs.     Ibid. 

In  a  suit  by  adult  plaintiffs  and  infant  plaintiffs, 
an  order  was  obtained  for  changing  the  next  friend 
of  the  infants.  The  order  was  drawn  up  and  en- 
tered. The  adult  plaintiffs  obtained  at  the  Eolls  an 
order  for  changing  the  solicitor  to  the  suit,  and 
alleged  that  the  order  appointing  a  new  next  friend 
had  not  been  drawn  up  and  entered.  The  new  next 
friend  moved  to  discharge  the  order  obtained  at  the 
Soils : — Held,  that  the  order  for  changing  the  soli- 
citor was  irregular;  but  that  the  motion  to  discharge 
ought  to  have  been  by  the  infants  by  their  next 
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friend,  and  not  by  the  next  friend  in  his  individual 
capacity.  Pidduck  v.  Bovltlec,  21  Law  J.  Eep. 
(N.s.)  Chanc.  786;  2  Sim.  N.S.  223. 

Application  refused,  but  leave  given  to  amend 
notice  of  motion.     Ibid. 

Upon  a  petition  to  confirm  an  agreement  for  an 
exchange,  on  behalf  of  an  infant,  it  was  held,  that 
the  case  of  an  exchange,  although  within  the  spirit, 
was  not  within  the  words,  of  the  40th  section  of  the 
Masters  Abolition  Act,  and  consequently  there  could 
be  no  reference  to  the  conveyancing  counsel  by  the 
Judge  at  chambers.  The  matter  was  referred  to 
the  Master.  ThornAill  v.  ThornhiU,  22  Law  J. 
Rep.  (U.S.)  Chanc.  715. 

In  the  prosecution  of  a  suit  on  behalf  of  an 
infant  plaintiff  by  his  next  friend,  deeds  relating  to 
the  plaintiff's  title  were,  by  order,  upon  admissions 
in  the  defendant's  answer,  deposited  in  court  for 
the  purposes  of  discovery,  and  before  the  hearing  the 
plaintiff,  having  attained  his  majority,  repudiated  the 
suit,  whereupon  on  application  by  the  defendant  the 
deeds  were  ordered  by  one  of  the  Vice  Chancellors 
to  be  delivered  back  to  the  defendant,  notwith- 
standing the  opposition  of  the  next  friend,  who 
claimed  to  have  them  retained  in  court,  until  the 
costs  incurred  on  behalf  of  the  plaintiff,  while  an 
infant,  had  been  paid.  Upon  an  appeal  against  this 
order,  supported  by  affidavits  shewing  that  since  the 
Vice  Chancellor's  order  the  deeds  had  been  delivered 
to  the  defendant,  and  by  him  handed  over  to  the 
plaintiff,  by  whom  they  had  been  deposited  with 
other  persons  by  way  of  mortgage  for  value,  the 
Court  refused  the  appeal  motion  with  costs  to  be 
paid  by  the  next  friend.  /)«»»  v.  Durm,  24  Law 
J.  Rep.  (U.S.)  Chanc.  581;  3  Drew.  17. 

Where  an  infant  on  attaining  his  majority  repu- 
diates, before  the  hearing,  a  suit  instituted  on  his 
behalf  by  his  next  friend,  the  repudiation  has  rela- 
tion to  the  commencement  of  the  suit,  and  deeds 
deposited  in  court  by  an  order  therein  will  be  ordered 
to  be  returned  to  the  party  by  whom  they  were 
deposited,  notwithstanding  a  claim  of  lien  for  costs 
incurred  for  the  infant  plaintiff  in  the  suit  set  up  by 
the  next  friend  and  his  solicitor.    Ibid. 

(KK)  Guardian  ad  Litem. 

Comparative  expenses  of  the  appointment  of  a 
guardian  ad  litem  for  infant  defendants  on  motion  in 
court,  by  commission,  and  on  their  appearance  in 
court.  Carwardine  v.  Wishlade,  21  Law  J.  Rep. 
(n.s.)  Chanc.  464. 

Motion  for  the  appointment  of  a  guardian  ad 
litem  for  infant  defendants  without  their  appearance 
in  court,  no  reason  being  given  for  their  not  ap- 
pearing, refused.  Crahbe  v.  Moxhay,  21  Law  .1. 
Rep.  (N.s.)  Chanc.  504;  5  De  Gex  &  Sm.  347: 
nom.  Craibe  v.  Moubery. 

By  the  21st  section  of  the  statute  15  &  16  Vict. 
c.  86.  the  practice  of  the  "  Court  of  issuing  com- 
missions to  take  pleas,  answers,  disclaimers,  and  ex- 
aminations" taken  within  the  jurisdiction  is  abolished. 
A  guardian  ad  litem  to  an  infent  defendant  to  a  suit, 
who  is  within  the  jurisdiction,  will  be  appointed 
without  a  commission.  Egremont  v.  Egremoid,  22 
Law  J.  Rep.  (n.s.)  Chanc.  108;  2  De  Gex,  M.  & 
G.  730. 

The  Court  refused  to  appoint  the  solicitor  of  a 
trustee  his  guardian  ad  litem  to  put  in  an  answer  to 


a  bill  of  complaint  filed  against  liim,  though,  from 
age  and  infirmity,  he  was  incapable  of  transacting 
busines."!.  Patrick  v.  Andrews,  22  Law  J.  Rep.  (n.s.) 
Chanc.  240. 

Where  an  infant  defendant  has  appeared  to  a 
claim,  the  Court  will  not,  on  motion  by  the  plaintiff 
to  appoint  a  guardian  ad  litem,  require  an  affidavit 
of  service  of  the  writ  of  summons.  Wood  v.  Logs- 
den,  22  Law  J.  Rep.  (N.s.)  Chanc.  257;  9  Hare, 
App.  xxvi. 

A  party  to  the  cause,  not  having  an  adverse  in- 
terest to  that  of  an  infant  defendant,  is  a  more 
proper  person  than  a  solicitor  or  stranger  to  be  ap- 
pointed guardian  ad  litem  to  the  infant.  Anonymous, 
22  Law  J.  Rep.  (n.s.)  Chanc.  288;  9  Hare,  App. 
xxvii. 

An  application  for  the  appointment  of  a  guardian 
ad  litem  to  an  infant  defendant,  a  lunatic,  not  found 
so  by  inquisition,  should  be  made  in  Chancery,  and 
not  in  Lunacv.  Pidcock  v.  BouUbee,  22  Law  J. 
Rep.  (N.s.)  Chanc.  611;  2  De  Gex,  M.  &  G. 
898. 

The  Court  will  not  appoint,  as  guardian  ad  litem 
of  an  infant  defendant,  a  person  unconnected  with 
the  infant,  and  not  interested  in  the  suit.  Foster  v. 
Cautley,  22  Law  J.  Rep.  (n.s.)  Chanc.  639;  10 
Hare,  App.  xxiv. 

Appointment  of  the  solicitor  of  the  Suitors'  Fund 
as  guardian  ad  litem  to  an  infant  defendant  on  the 
application  of  the  plaintiff,  where  the  infant  was  not 
in  default  either  for  not  appearing  or  not  answering. 
Beniley  v.  Robinson,  9  Hare,  App.  Ixxvi. 

An  infant  defendant  was  out  of  the  jurisdiction 
until  after  a  decree  in  the  cause,  directing  a  reference 
to  the  Master  to  take  accounts,  which  was  proceed- 
ing when  he  came  within  the  jurisdiction.  The 
proper  course  is  for  the  infant,  on  motion,  to  obtain 
an  order  appointing  a  guardian;  and  by  a  separate 
order  to  obtain  a  reference  to  the  Master  to  inquire 
whether  it  is  for  the  infant's  benefit  to  adopt  the 
proceedings;  and,  if  so,  then  that  the  infant  adopt 
them  and  attend  the  future  proceedings.  Copley  v. 
Smithson,  5  De  Gex  &  S.  583. 

Upon  an  application  to  the  Court  to  appoint  a 
specified  person  to  be  guardian  ad  litem  to  an  infant 
defendant,  it  appearing  that  from  the  distance  of  the 
infant's  place  of  abode  from  the  residence  of  any 
solicitor  and  from  London,  it  would  cost  upwards  of 
91.  to  obtain  the  appointment  either  by  a  commission 
or  upon  the  actual  appearance  of  the  infant  in  court, 
but  that  the  costs  of  an  appointment  made  on 
motion  would  be  only  31.  16s.  (id.,  the  Court,  under 
the  circumstances,  made  the  order  at  once.  Benison 
V.  WortHey,  5  De  Gex  &  S.  648. 

(LL)  Next  Friend. 

Bill  by  a  feme  covert  by  her  next  friend  : — Held, 
that  an  objection,  stated  in  the  answer,  that  the 
next  friend  was  in  needy  circumstances,  and  that 
security  for  costs  ought  to  be  given,  could  not  be 
taken  at  the  hearing  of  the  cause.  Monday  v.  Wag- 
horn,  21  Law  J.  Rep.  (n.s.)  Chanc.  353. 

If  the  next  friend  of  a  msirried  woman  is  changed 
during  the  suit,  he  must  not  only  give  his  own 
security  for  the  costs  incurred,  but  find  a  surety  to 
join  him  in  such  amount  as  the  Master  in  his  discre- 
tion shall  fix.  Payne  v.  Little,  22  Law  .7.  Rep. 
(n.s.)  Chanc.  1037;  16.Beav.  563. 
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A  defendant  cannot  act  as  next  friend  of  a  plain- 
tiff feme  covert.     Payne  v.  Little,  13  Beav.  114. 

Petition  by  feme  covert  in  a  suit,  not  naming 
a  next  friend,  directed  to  be  amended  by  inserting  a 
next  friend.     Howard  v.  Prince,  14  Beav.  28. 

Where  it  appeared  that  the  next  friend  of  a  feme 
covert  plaintiff  was  insolvent,  and  was  in  contempt 
for  non-payment  of  costs,  she  was  discharged  from 
being  next  friend  without  prejudice  to  her  liability 
already  incurred;  and  all  proceedings  were  stayed 
until  a  new  and  sufficient  next  friend  should  be 
appointed,  or  the  plaintiff  should  have  obtained  an 
order  to  sue  in  formd  pauperis  without  a  next  friend. 
WiUon  V.  ffUl,  2  De  Gex,  M.  &  G.  807. 

(MM)  PAnPER. 

A  party  entitled  for  life  to  the  dividends  of  a  fund 
paid  into  court,  under  the  10  &  11  Vict.  c.  96, 
allowed  to  apply  for  payment  im  formd  pauperis. 
In  re  Money,  20  Law  J.  Rep.  (h.s.)  Chanc.  274; 
13  Beav.  109. 

A  married  woman  was  permitted  to  present  a 
petition,  under  the  statute  2  &  3  Vict.  o.  64.  (Tal- 
fourd's  Act)  for  access  to  some,  and  for  the  custody 
of  others  of  her  children,  as  a  pauper,  without  the 
intervention  of  a  next  friend,  and  without  payment 
of  the  stamp  of  11.  required  by  the  Orders  of  the 
Court.  In  re  Halcewill,  22  Law  J.  Rep.  (s.s.) 
Chanc.  662;  3  De  Gex,  M.  &  G.  116. 

A  married  woman,  though  a  pauper,  cannot  ex 
parte  obtain  an  order  for  leave  to  file  a  bill  in  respect 
of  her  separate  estate  without  the  intervention  of  a 
next  friend,  and  an  order  so  obtained  was  discharged 
for  irregularity.  Page  v.  Page,  22  Law  J.  Rep. 
(n.s.)  Chanc.  892;  16  Beav.  588. 

Where  a  party  obtained  an  order  to  sue  in  formd 
pauperis,  and  the  defendant  did  not  seek  t(^discharge 
the  order  until  three  years  after, — Held,  on  appeal, 
reversing  the  decision  of  the  Court  below,  that  the 
defendant  had  waived  his  right  to  object  to  the  order 
to  sue,  on  the  ground  of  irregularity.  Pa/rlcinson  v. 
Earibwry,  22  Law  J.  Rep.  (is.s.)  Chanc.  979;  4 
De  Gex,  M.  &  G.  508. 

A  pauper  plaintiff,  after  answer  put  in  and  pro- 
ceedings taken  in  the  suit,  dismissed  the  bill  ex  parte, 
without  costs ; — Held,  that  a  pauper  plaintiff  had  no 
such  power.     Ibid. 

A  pauper  plaintiff,  to  whom  counsel  and  solicitor 
had  been  assigned,  gave  notice  of  motion,  and 
appeared  in  person  in  support  of  it : — Held,  that  a 
pauper  plaintiff  so  circumstanced,  could  not  appear 
in  person.     Ibid. 

An  administratrix  having  a  beneficial  interest  in 
the  subject-matter  of  a  suit,  admitted  to  sue  in 
formd  poMperis.  ParMnson  v.  Chamhers,  24  Law 
J.  Rep.  (n.s.)  Chanc.  47. 

The  application  by  a  husband  and  wife  to  defend 
in  formd  pauperis  in  a  suit  respecting  her  rever- 
sionary estate  in  land,  requires  no  special  motion, 
Smd  such  a  motion,  was  dismissed.  Pitt  v.  Pitt,  1 
Sm.  &  6.  App.  xiv. 

Liberty  given  to  a  married  woman  to  file  a  bill 
without  a  next  friend  and  sue  in  formd  pauperis. 
In  re  Foster,  18  Beav.  525. 

(NN)  Creditors'  Suits. 

The  title  of  a  creditor  is  paramount  to  that  of  the 
testator's  heir-at-law: — Held,  therefore,  on  claim  filed 
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by  a  creditor  against  the  devisees  in  trust  and  the 
heir-at-law  of  a  testator  for  payment  of  debts  out  of 
the  testator's  real  estate,  that  the  heir-at-law  was  not 
entitled  to  have  the  claim  dismissed  as  against  him, 
or  to  an  issue  devisavit  vel  non.  Spichernell  v. 
Hotham,  20  Law  J.  Rep.  (h.s.)  Chanc.  629;  9 
Hare,  73. 

As  to  the  right  of  a  creditor  to  come  in  under  a 
decree  at  any  time  before  the  fund  has  been  dis- 
tributed.    Harlwell  v.  Oohnm,  16  Beav.  140. 

After  a  long  delay  the  Court  requires  more  than 
the  ordinary  proof  of  the  debt  in  the  Master's  office. 
Ibid. 

In  1817  atrust-deed  was  executed  by  A  B  for  the 
benefit  of  his  creditors.  The  deed  was  established 
by  the  decree  in  1842,  and  an  account  of  debts  was 
directed.  The  petitioner  in  1846  came  in  under 
the  decree,  and  claimed  in  respect  of  promissory 
notes,  dated  in  1816,  given  by  A  B  to  his  father  who 
died  in  1828.  He  produced  the  notes  and  proved 
the  signature,  but  gave  no  proof  of  the  consideration 
or  of  anything  being  then  due : — Held,  that  his 
claim  had  been  properly  rejected  by  the  Master,  for 
after  the  great  lapse  of  time  the  notes  could  not  be 
admitted  upon  the  ordinary  proof.     Ibid. 

The  46th  Order  of  August  1841,  entitling  credi- 
tors who  prove  under  a  decree,  to  interest  from  the 
date  of  it  is  not  retrospective.  Oullard  v.  Watson, 
4  De  Gex  &  S.  139. 

(00)  Special  Case. 

An  application  may  be  made  by  an  infant  for  a 
guardian  under  the  13  &  14  Vict.  c.  35.  s.  6.  without 
a  next  friend.  As  to  signature  of  counsel  to  special 
cases  and  setting  down  of  special  cases  for  hearing. 
Fx  parte  Oraig,  20  Law  J.  Rep.  (n.s.)  Chanc.  136. 

After  a  special  case  under  Sir  G.  Turner's  Act 
had  been  set  down  for  hearing,  a  party  interested  in 
the  question  was  born.  Practice  in  such  a  case  as 
to  the  amendment  of  the  case  and  the  setting  it 
down  again.  ThistletAwayte  v.  Oa/rmer,  21  Law  J. 
Rep.  (n.s.)  Chanc.  16  ;  5  De  Gex  &  Sm.  73. 

A  special  case  is  only  proper  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  in  cases  of  doubt- 
ful construction.  It  is  not  similar  to  a  suit  or  claim, 
as  the  Court  has  no  power  to  bind  the  rights  of  par- 
ties: and  upon  this  case  the  Court  declined  to  give 
any  opinion  upon  two  points  which  involved  dis- 
puted rights.  Balzey  v.  Collett,  23  Law  J.  Rep. 
(n.s.)  Chanc.  230;  18  Beav.  179. 

A  party  to  a  special  case  died  after  it  had  been 
set  down ;  liberty  was  given  to  amend  by  making 
his  representatives  parties.  Ainsworth  v.  Almam,  14 
Beav.  597. 

Application  for  the  appointment  of  a  guardian  to 
concur  in  a  special  case  made  in  court  and  not  by 
summons  at  chambers.  Thornhill  v.  Oopleston,  10 
Hare,  App.  Ixvii. 

The  affidavit  in  support  of  an  application  for  an 
order  to  appoint  a  guardian  to  concur,  on  behalf  of 
an  infant,  in  a  special  case  under  Sir  G.  Turner's 
Act  ought  to  be  intituled,  "  In  the  matter  of  the 
act"  and  "  In  the  matter  of  the  infant,"  and  not  "  In 
the  special  case."    Star  v.  Newberry,  20  Beav.  14. 

(PP)  Jurisdiction  of  the  Court. 

Where  several  suits  for  ad  ministration  are  attached 
to  different  courts,  and  a  decree  is.  made  in  one,  an 
4H 
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application  to  stay  the  other  suits  ought  to  be  made 
in  the  court  which  has  pronounced  the  decree. 
Ladbrooke  v.  Bleadon,  1.5  Beav.  457. 

Where  a  will  purporting  to  pass  lands,  part  of 
which  were  situate  in  Ireland  and  part  in  England, 
had  been  declared  invalid  as  to  the  Irish  estates  by  the 
Court  of  Chancery  in  Ireland, — Held,  that  to  prevent 
misconception,  an  order  of  the  Court  of  Chancery  in 
England  establishing  the  will,  should  be  expressly 
limited  to  the  extent  of  the  jurisdiction ;  and  it  was 
declared  that  as  to  all  the  lands  and  hereditaments 
of  the  tcptator  "  situate  witHiin  the  jurisdiction  of 
this  Court,''''  the  will  was  well  proved,  &c.  Boyse  v- 
Colclough,  1  Ka}  &  J.  502. 

J  was  an  annuitant  on  an  estate  which  had  been 
sold  to  B,  subject  to  the  annuity  and  other  incum- 
brances. J  had  also  a  charge  on  the  purchase- 
money.  B  gave  notice  to  put  an  end  to  the  annuity, 
and  then  filed  a  bill  to  have  it  declared  that  it  was 
at  an  end,  and  to  have  an  account  taken.  The  Vice 
Chancellor  directed  the  Master  to  inquire  what  were 
the  incumbrances,  and  declared  the  annuity  at  an 
end.  The  Lord  Chancellor  affirmed  this  decree. 
J  appealed  against  the  last  part  of  it  to  the 
House  of  Lords,  and  the  decree  was  reversed;  but 
the  cause  went  on  to  further  litigation  on  the  other 
point,  and  a  subsequent  decree  was  made.  In  this 
decree,  which  was  made  on  the  hearing  upon  further 
directions,  the  Lord  Chancellor  introduced  altera- 
tions and  additions  to  the  first  decree,  as  to  that 
part  of  it  which  was  not  the  subject  of  appeal : — 
Held,  that  be  was  at  liberty  to  do  so;  for  that  the 
part  unappealed  against  remained  as  before,  and 
was  not  rendered  final  by  the  decision  in  the  House 
of  Lords  on  the  part  which  was  the  subject  of 
appeal.     Birch  v.  Jay,  3  H.L.  Cas.  565. 

(QQ)  Eeheaking. 

The  time  within  which  a  decree  or  order  of 
Chancery  may  be  varied  on  rehearing  has  never  been 
defined.  The  practice  has  been  to  allow  a  party  to 
take  his  chance  of  success  under  a  decree  before  the 
Master,  and  if  unsuccessful,  to  obtain  a  rehearing  of 
the  decree.  A  decree  was  allowed  to  be  reheard 
twelve  and  a  half  years  after  it  had  been  pronounced, 
and  notwithstanding  it  had  been  acted  upon  during 
that  period  by  sales,  &c.  Morgam  v.  Morgan,  14 
Beav.  72. 

A  petition  presented  in  1851  to  rehear  a  cause 
disposed  of  in  1834,  dismissed  with  costs.  Townley 
V.  Bedwdl,  15  Beav.  78. 

(RR)   Appeal. 

On  the  hearing  of  an  appeal  from  the  whole  order, 
made  at  the  hearing  of  a  suit  by  claim,  the  same  rule 
is  followed  as  to  opening  as  on  an  appeal  from  the 
whole  decree  made  in  a  suit  by  bill.  Sims  v. 
Selling,  21  Law  J.  Rep.  (N.s.)Chanc.  387;  2  De 
Gex,  M.  &  G.  291. 

When  an  appeal  is  from  part  of  a  decree,  the  re- 
spondents are  entitled,  without  a  cross-appeal,  to 
open  that  part  which  is  not  appealed  from.  "Watts 
V.  Symee,  21  Law  J.  Rep.  (n.s.)  Chanc.  713;  1  De 
Gex,  Jl.  &  G.  240. 

Where  an  appeal  has  been  completely  heard  before 
the  Court  of  the  Lords  Justices,  and  judgment  given, 
it  will  not  permit  the  case  to  be  reheard  before  the 
full  Court,  although  the  members  of  this  Court  have 


differed  in  opinion.  Bhmn  v.  Bell,  22  Law  J.  Rep. 
(N.s.)  Chanc.  236;  2  De  Gex,  M.  &  G.  775. 

There  is  jurisdiction  in  theCourtof  Appeal  (under 
the  statute  14  &  15  Vict.  c.  83.)  to  correct  an  error 
in  an  order  of  the  Lord  Chancellor.  Attorney 
General  <.  the  Corporation  of  Exeter,  22  Law  J. 
Rep.  (n.s.)  Chanc.  418. 

Mode  of  proceeding  to  he  adopted  where  the  par- 
ties require  to  take  the  opinion  of  the  Court  of 
Appeal  on  a  certificate  of  the  Judge's  chief  clerk. 
Mhodes  v.  Ihbetson,  23  Law  J.  Rep.  (n.s.)  Chanc. 
459;  4  De  Gex,  M.  &  G.  787. 

An  appeal  may  be  proceeded  with,  notwithstanding 
the  decree  has  not  been  drawn  up.  Jacobs  v.  Bichards, 
23  Law  J.  Rep.  (n.s.)  557;  5  De  Gex,  M.  &  G.  55. 

If  a  case  has  been  argued  before  the  Judge  him- 
self in  chambers,  it  will  not  be  re-heard  in  open 
court,  except  in  cases  of  mistake  or  where  there  are 
special  circumstances.  The  York  and  North-Mid- 
limd  Bail.  Co.  v.  Hudson,  23  Law  J.  Rep.  (n.s.) 
Chanc.  695;  18  Beav.  70. 

If  an  appeal  from  an  order  made  by  the  Judge 
himself  in  chambers  is  contemplated,  the  course  is  to 
move  to  set  aside  or  vary  the  certificate  after  it  has 
been  filed;  a  formal  order  in  accordance  with  the 
certificate  will  then  be  made,  from  which  the  party 
may  appeal.     Ibid. 

Where  an  appeal  is  brought  by  a  defendant 
against  the  whole  decree,  excepting  as  to  costs,  the 
plaintiff'  begins.  SenTiouse  v.  Hall,  23  Law  J,  Rep. 
(n.s.)  Chanc.  837. 

Security  ordered  to  be  given  pending  an  appeal 
from  an  order  of  the  Vice  Chancellor,  directing  the 
transfer  of  a  sum  of  money  into  the  name  of  the 
Accountant  General  to  the  credit  of  a  party  to 
the  suit.     Svrift  v.  Orazebroo'k,  3  Mac  &  G.  6. 

Order  made  by  the  Lord  Chancellor  staying  pro- 
ceedings to  enforce  furthtr  answer  pending  an  appeal 
irom  the  order,  by  which  the  defendant's  answer  was 
declarc-d  insufficient.  Stainton  v.  Chadwick,  3  Mac. 
&  G.  343. 

When  an  order  is  made  by  a  Judge  in  chambers 
on  hearing  the  application,  it  seems  the  appeal 
should  be  direct  from  that  order;  and  it  is  neither 
necessary  nor  regular  that  it  should  be  re-heard, 
even  pro  formd  by  the  Judge  who  made  it.  Sa/un^ 
ders  V.  Bruce,  3  Drew.  139. 

As  a  general  rule  where  a  plaintiff's  title  to  equit- 
able relief  depends  on  a  legal  right,  on  the  establish- 
ment of  such  right,  either  by  an  action  or  an  issue, 
he  will  be  entitled  to  the  costs  both  at  law  and  in 
equity.  After  an  issue  had  been  directed  and  found 
in  favour  of  thf  defendant  the  plaintiff  applied  for 
a  new  trial,  which  was  refused :  the  case  was  then 
brought  to  a  hearing,  when  the  bill  was  dismissed 
with  costs.  The  plaintiff  then  appealed  from  the 
decree  as  well  as  the  order  refusing  the  new  tiial. 
On  that  appeal  the  bill  was  retained  for  a  year, 
with  liberty  for  the  plaintiff  to  bring  an  action.  An 
action  was  accordingly  brought,  and  a  verdict  was 
found  in  the  plaintiff's  favour,  but  a  new  trial  of  the 
action  was  subsequently  granted  on  the  ground  of 
misdirection  of  the  Judge.  The  plaintiff  having  been 
successful  in  the  second  action,  the  cause  was  brought 
before  the  Vice  Chancellor  Knight  Bruce  on  the 
equity  reserved,  when  he  made  a  decree  in  con- 
formity with  the  result  of  the  trial  at  law,  but  did 
not  think  fit  to  make  any  order  as  to  costs : — Held, 
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on  an  appeal  from  that  decree,  that  the  appeal  in- 
volved so  much  of  principle  as  to  render  it  an  excep- 
tion to  the  ordinary  rule,  which  prohibits  an  appeal 
for  costs  alone.  The  Corporation  of  Rochester  v. 
Lee.  2  De  Gex,  M.  &  G.  427. 

Under  the  circumstances  of  this  case, — Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the  issue, 
nor  of  the  first  trial  of  the  action,  nor  of  so  much  of 
the  costs  of  the  suit  as  was  occasioned  by  his  having 
brought  the  case  to  a  hearing  without  appealing  from 
the  order  refusing  the  new  trial  of  the  issue,  but  that 
he  was  entitled  to  all  the  other  costs.     Ibid. 

(SS)  Enrolment  of  Decree. 

Enrolment  of  a  decree  by  the  plaintiff,  vacated 
on  the  ground  that  it  being  the  settled  practice  of 
the  Court  that  notice  is  to  be  given  of  passing  and 
entering  a  decree,  the  omission  to  give  this  notice 
had,  under  the  circumstances  of  the  case,  been  a 
surprise  on  the  defendant.  Hargrave  v.  Hwrgrave, 
3  Mac.  &  G.  348. 

On  a  motion  under  the  new  orders  to  enrol  a  de- 
cree after  a  delay  of  more  than  six  months,  the 
Court  granted  the  respondents  a  delay  of  twenty- 
eight  days.  Sherwwk  v.  Shdkespea/re,  18  Beav. 
527. 

Before  a  decree  made  before  the  Vice  Chancellor 
can  be  appealed  against  it  is  required  to  be  enrolled. 
The  enrolment  is  the  act  of  the  Lord  Chancellor : — 
Held,  that  the  act  of  enrolment,  though  performed 
by  a  Lord  Chancellor  disqualified  by  interest  from 
adjudicating  in  the  cause,  was  not  affected  by  his 
disqualification,  but  was  valid  for  the  purpose  of 
bringing  up  the  appeal  to  the  House  of  Lords. 
Dimes  V.  the  Grand  Junction  Canal  Compa/ny,  3 
H.L.  Cas.  769. 

Under  the  2nd  &  3rd  Orders  of  the  7th  of  August 
18S2,  with  respect  to  appeals,  the  Court  to  which 
any  cause  is  attached,  and  not  the  Lord  Chancellor 
and  Lords  Justices  only,  has  jurisdiction  to  extend 
the  time  within  which  a  decree  may  be  enrolled 
beyond  the  period  of  six  months  mentioned  in  the 
order.     BiUchardt  v.  Dresser,  Kay,  App.  xxvii. 

The  party  applying  for  this  indulgence  is  not 
bound  first  to  pay  the  costs  of  an  unsuccessful  ap- 
peal to  the  Lord  Chancellor,  but  must  pay  the  costs 
of  the  application.     Ibid. 

(TT)  Reotifyino  Proceedings. 

After  a  lapse  of  twenty-four  years  the  Court  recti- 
fied an  error  in  an  order,  though  the  records  had  been 
deposited  in  the  Tower.  Ex  parte  the  Justices  of 
the  Peace  of  the  County  of  Essex,  22  Law  J.  Rep. 
(h.s.)  Chanc.  328. 

The  Court,  upon  being  satisfied  that  a  clerical 
error  had  arisen  in  the  Master's  report,  sanctioned 
an  alteration  which  had  been  made,  and  allowed  the 
subsequent  proceedings  to  be  rectified  in  conformity. 
Richardson  v.  Ward,  20  Law  J.  Rep.  (n.s.)  Chanc. 
227;  13  Beav.  110. 

(UU)  Abatement. 

When  a  suit  abates  the  plaintiff 's  solicitor  should 
certify  this  fact  to  the  registrar,  in  order  to  prevent 
its  coming  into  the  paper.  In  cases  of  default  the 
defendants  are  entitled  to  the  costs  of  the  day. 
Samer  v.  Deavin,  14  Beav.  646. 

An  abatement  after  hearing  does  not  prevent  judg- 


ment being  delivered  or  the  decree  being  drawn  up. 
CoUinson  v.  Lister,  20  Beav.  365. 

The  plaintiff  instituted  a  creditors'  suit  agninst  the 
executor.  The  estate  was  accordingly  administered, 
and  a  decree  was  made  on  further  directions.  The 
executor  afterwards  brought  actions  against  the 
plaintiff  for  debts  alleged  to  be  due  from  him  to  the 
testator,  which  the  Court  restrained  by  injunction. 
The  plaintiff  having  died,  the  defendant  moved  that 
the  suit  might  be  revived  by  his  representatives,  or 
in  default,  that  the  injunctions  might  be  dissolved. 
The  proceeding  was  held  irregular,  and  the  motion 
was  refused  with  costs.  Oldfield  v.  Cdbbett,  20  Beav. 
563. 

(VV)  Representation  op  Deceased  Defendant. 

On  the  hearing  of  a  petition  relating  to  the  dispo- 
sition of  a  trust  fund,  it  appeared  that  A  had  an 
interest  in  it  which  might  be  asserted.  A  died  in 
the  United  States,  having  by  his  will  appointed  B 
his  executor,  who  proved  the  will  there,  but  not  in 
this  country.  Counsel  appeared  for  Bat  the  hearing. 
The  Court,  at  the  hearing,  under  the  15  &  16  Vict, 
c.  86,  appointed  B.'s  counsel  to  represent  B.'s  estate. 
Hewitson  v.  Todhvmter,  22  Law  J.  Rep.(N.s.)  Chanc. 
76. 

The  Court  will  direct  a  party  to  appear  in  a  suit 
and  represent  the  estate  of  a  deceased  defendant, 
who  had  died  intestate,  though  no  letters  of  adminis- 
tration had  been  granted.  The  Dean  and  Chapter 
of  Ely  V.  Edwards,  22  Law  J.  Rep.  (n.b.)  Chanc. 
630.  See  also  The  Deam,  and  Chapter  of  Ely  v. 
Oayford,  16  Beav.  661. 

The  44th  section  of  the  Chancery  Amendment 
Act  gives  the  Court  a  discretionary  power  of  proceed- 
ing with  a  suit  in  the  absence  of  the  personal  repre- 
sentative of  a  deceased  defendant,  whose  interests 
were  identical  with  those  of  the  plaintiff.  Cox  v. 
Taylor,  22  Law  J.  Rep.  (n.s.)  Chanc.  910. 

A  bill  of  foreclosure  was  filed  by  a  sub-mortgggee; 
the  mortgagee  had  died,  and  his  representative  was 
not  known  : — Held,  that  the  Court  could  not,  under 
the  44th  section  of  the  Chancery  Amendment  Act, 
direct  the  suit  to  proceed  in  the  absence  of  a  repre- 
sentative of  the  mortgagee,  against  whose  estate  a 
decree  was  asked.  Bruiton  v.  Birch,  22  Law  J. 
Rep.  (n.s.)  Chanc.  911. 

In  a  foreclosure  suit  by  a  first  incumbrancer,  a 
decree  was  made,  and  afterwards  a  defendant,  a  sub- 
sequent mortgagee  (who  was  one  of  eight  persons 
standing  in  a  precisely  similar  situation,  and  in  respect 
of  whose  mortgages  there  was  only  one  right  of  re- 
demption given),  died,  and  there  being  a  difficulty 
in  obtaining  representation  to  his  estate,  the  Court 
ordered  that  the  suit  should  proceed  without  any 
person  representing  his  estate.  The  Court  afterwards 
made  an  order  under  the  44th  section  of  the  15  &  16 
Vict.  u.  86.  appointing  a  creditor  to  represent  the 
estate  of  the  deceased.  Long  v.  Stori-e,  23  Law  J. 
Rep.  (n.s.)  Chanc.  200;  Kay,  App.  xii. 

A  defendant  died,  and  a  contest  as  to  one  of  his 
testamentary  papers  prevented  probate  being  granted. 
The  Court,  on  motion,  appointed  the  executor  named 
in  his  will  to  represent  the  deceased's  estate  in  the 
cause  under  the  15  &  16  Vict.  c.  86.  s.  44.  ffele 
V.  Lord  Bexley,  15  Beav.  340. 

A  motion  upon  notice  and  an  order  thereupon 
pursuant  to  the  44th  section  of  the  15  &  16  Vict, 
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c.  86,  that  a  suit  by  creditors  interested  in  the  pro- 
perty coniprisL' J  in  a  tru>t  deed  miide  for  their  benefit, 
miglit  proceed  against  the  trnstees  without  a  personal 
representative  of  the  deceased  debtor,  the  author  of 
the  trust,  where  no  such  representative  existed,  and 
the  estate  was  insolvent.  Cliaffers  v.  Seadlam,  9 
Hare,  App.  xlvi. 

Case  in  which  the  executors  of  a  father,  who  sur- 
vived and  became  the  sole  next-of-kin  of  his  deceased 
children,  may  be  appointed  by  the  Court,  under  the 
4ith  section  of  the  15  &  16  Vict.  c.  86,  to  represent 
the  estates  of  the  deceased  children  for  the  purposes 
of  the  suit.     Swallow  v.  Bimis,  9  Hare,  App.  xlvii. 

The  Court  will  not  under  the  44th  section  of  the 
1-5  &  16  Vict.  c.  86.  dispense  with  the  personal  re- 
presentative of  a  trustee,  when  such  personal  repre- 
sentative has  necessarily  active  duties  to  perform  in 
the  execution  of  the  trust.  Fowler  v.  Bayldon,  9 
Hare,  App.  Ixxviii. 

The  9th  rule  of  the  42nd  section  of  the  15  &  16 
Vict.  c.  86.  applies,  not  only  to  adoiinistration  suits, 
but  to  all  suits  where  the  interest  of  the  cestui  que 
ti'ust  is  representtd  by,  and  his  powers  are  vested  in, 
the  trustee.     Ibid. 

The  44th  section  of  the  IS  &  16  Vict.  c.  86.  does 
not  apply  to  the  case  where  the  estate  to  which  it  is 
desired  to  appoint  the  representative  is  the  estate 
being  administered  by  the  Court.  Silver  v.  Stein, 
1  Drew.  295. 

A  died  in  a  colony  and  made  colonial  repre- 
sentatives, and  bequeathed  his  residue  to  B.  who 
afterwards  died.  B's  representative  received  from 
A's  colonial  representatives  his  residue.  The  repre- 
sentative of  B  was  also  a  creditor  of  A  : — Held,  that 
in  a  creditors'  suit,  the  representative  of  B  could  not 
be  compelled  to  bring  the  money  into  court  so  paid 
to  him  by  A's  colonial  representatives.     Ibid. 

One  oftwo  executors,  co-defendants,  who  was  also 
a  residuary  legatee,  having  died  insolvent  and  without 
any  representative,  after  an  order  for  accounts  and 
inquiries  made  upon  an  ordinary  claim, — Held,  that 
the  suit  might  be  prosecuted  under  the  15  &  16 
Vict.  c.  86,  in  like  manner  as  if  a  legal  personal 
representative  had  been  served  and  had  appeared. 
Sogers  v.  Jones,  1  Sm.  &  G.  17. 

Monies  found  due  to  the  estate  of  a  deceased  per- 
son will  not  be  paid  over  to  the  representative  ap- 
pointed under  the  15  &  16  Vict.  e.  86.  8.  44.  but 
will  be  carried  over  to  a  separate  account.  Byam 
V.  Sutton,  19  Beav.  646. 

(WW)  Intestment. 

The  Court  will  not,  on  the  application  of  a  tenant 
for  life,  except  in  special  cases,  order  a  fund  in 
court  to  be  invested  in  any  other  security  but  that  of 
consols.  Darzviii  v.  Darwin,  22  Law  J.  Rep.  (n.3.) 
Chanc.  1007. 

(XX)  Traksfer  of  Stock. 

Where  Bank  stock  is  transferred  to  the  Ac- 
countant General  with  a  direction  to  pay  the  divi- 
dends to  the  tenant  for  life  only,  a  per-centage  off 
the  dividends  is  deducted,  unless  otherwise  ordered 
by  the  Court.  Dale  v.  Hayes,  2  Sm.  &  G.  App.  vii. 

(YY)  Income  pexdexte  Lite. 

An  allowance  of  income  pendeTile  lite  under  the 
15  &  16  Vict.  c.  86.  D.  57.  will  only  be  made  upon 


the  admission  by  the  executor  of  assets.     Knightv, 
Kniglit,   16  Beav.  358. 

A  married  woman,  having  a  life  interest  to  her 
separate  use  in  real  estate,  with  her.  husband  cut 
timber.  A  suit  was  instituted  in  one  branch  of  the 
court  to  carry  into  effect  the  trusts  of  the  settlement. 
In  another  branch  a  suit  was  in  existence,  in  which 
a  claina  was  made  on  the  married  woman's  separate 
use  in  respect  of  the  timber  cut.  Held,  that  in  the 
first  suit  the  Court  could  not  decide  the  question  as 
to  the  right  to  cut  the  timber;  but  the  married 
woman  securing  the  value  of  the  timber  cut,  was 
allowed  her  income  pending  the  suit.  Stacey  v. 
Sowthey,  1  Drew.  400. 

(ZZ)  Undertakikg. 

A  railway  company,  defendants  in  a  cause,  en- 
tered into  an  agreement  or  undertaking  with 
the  plaintiff  not  to  do  any  act  contrary  to  a  then 
pending  notice  of  motion,  unless  under  the  au- 
thority of  parliament,  until  the  hearing  of  the 
cause,  or  the  further  order  of  the  Court.  The 
company  subsequently  obtained  an  act  of  par- 
liament, which  did  not  by  positive  enactment, 
nor,  in  the  opinion  of  the  Court,  by  necessary  con- 
clusion from  its  provisions,  take  the  case  complained 
of  by  the  plaintiff  out  of  the  reach  of  the  undertaking, 
although  it  did  not  prohibit  the  act,  and  might  have 
contemplated  the  act  consistently  with  the  provisions 
of  the  act  of  parliament: — Held,  on  motion  by  the 
plaintiff,  that  the  undertaking  was  binding  on  the 
company  until  the  further  order  of  the  Court:  but 
that  the  company,  on  shewing  merits,  might  have 
moved  to  discharge  it ;  and  the  Court,  deeming 
such  merits  to  have  been  shewn  by  the  answer,  ac- 
cordingly discharged  the  undertaking.  Stevens  v.  &e 
South  Devon  Railway  Co.,  21  Law  J.  Rep.  (n.s.) 
Chanc.  816;  9  Hare,  313. 

Undertaking,  by  way  of  agreement,  to  answer  a 
possible  liability,  or  to  observe  the  order  of  the 
Court,  entered  into  by  a  stranger  to  the  cause,  by 
signing  the  registrar's  book.  Onrney  v.  Behrend,  9 
Hare,  App.  Ixxxix. 

Where  money  is  ordered  to  be  paid  to  one  on  his 
undertaking  to  satisfy  another,  the  Court  will  enforce 
the  undertaking.  A  sum  was  ordered  to  be  paid  to 
A  B  for  part  maintenance  of  an  infant,  on  his  under- 
taking to  pay  the  infant's  schoolmaster's  bill.  A  B 
having  shewn  a  disposition  not  so  to  apply  the 
money,  the  Court  stayed  the  payment,  and  ulti- 
mately, on  the  application  of  the  schoolmaster, 
ordered  payment  to  him  out  of  the  fund.  Sirdejield 
V.  Thackery,  18  Beav.  588. 

The  defendants,  a  railway  company,  having  en- 
tered into  an  undertaking,  to  leave  certain  lands  in 
their  then  state  until  the  further  order  of  the  Court, 
and  the  plaintiff  having  undertaken  to  bring  an 
action  at  the  then  next  assizes,  the  motion  of  the 
plaintiff  for  an  injunction  was  ordered  to  stand  over. 
The  action  was  brought,  and  a  special  jury  obtained, 
but  on  the  jury  being  called  at  the  trial,  ten  special 
jurymen  alone  attended.  Each  party  declined  to 
pray  a  tales,  and  the  cause  became  a  remanet. 
Upon  a  motion  by  the  defendants  that  the  action 
should  be  taken  as  tried,  with  a  verdict  for  the  de- 
fendants, and  that  the  defendants  should  be  dis- 
charged from  their  undertaking, — Held,  that  it  is  not 
a  course  of  the  Court  to  order  that  an  action  should 
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be  taken  as  tried,  and  it  being  the  fault  not  of  the 
filaintiff  alone  that  the  action  was  not  tried,  the 
Court  declined  to  discharge  the  defendants  from 
their  undertaking,  but  peremptorily  ordered  the 
plaintiff  to  try  the  action  at  the  then  next  assizes. 
Bradbwry  v.  Mcmchester,  Sheffield  and  Lincohishire 
Sail.  Co.,  5  De  Gex  &  Sm.  624. 

(AAA)  Copies  of  Pleadinqs. 

The  clerk  of  records  and  writs  is  bound  to  furnish 
certified  copies  of  Chancery  pleadings  on  application 
under  the  14th  section  of  the  14  &  IS  Vict.  c.  99. 
Seeve  v.  Sodson,  22  Law  J.  Rep.  (n.s.)  Chanc. 
696;  10  Hare,  App.  xix. 

(BBB)  Impektisenoe. 

On  the  hearing  of  a  petition  for  the  disposition  of 
a  sum  of  money  paid  into  court  under  the  Lands 
Clauses  Act,  an  objection  was  made  that  an  affidavit 
was  oppressively  long.  The  Court  considered  the 
question,  and,  being  of  opinion  that  it  was  so,  made 
a  direction  to  the  taxing  Master  in  the  terms  of  the 
122nd  Order  of  May  8,  1845.  In  re  Skidmuyre's 
Estate,  24  Law  .T.  Rep.  (k.b.)  Chanc.  711. 

Repetitions  in  a  fourth  examination  of  items  con- 
tained in  former  examinations  held  impertinent; 
the  principle  applicable  being  the  same  as  if  the 
repetition  had  been  contained  in  the  same  document. 
Allfrey  v.  Allfrey,  14  Beav.  235. 

It  is  no  defence  to  an  application  to  strike  out 
impertinent  matter  to  say  that  it  will  make  the 
pleading  inconsistent,  unmeaning  or  insufficient. 
Ibid. 

The  repetition  of  a  material  statement  is  imperti- 
nent.    Ibid. 

(CCC)  Irreqclaritt. 

By  inadvertence  an  order  referring  an  answer 
upon  exceptions  was  directed  to  Master  K,  as  the 
Master  in  rotation,  the  cause  being  already  in  the 
possession  of  Master  B.  The  exceptions  were 
argued,  on  both  sides,  before  Master  B,  acting  for 
Master  K,  who,  after  overruling  an  objection  to  the 
regularity  of  the  order,  allowed  the  exceptions,  and 
gave  further  time  to  answer: — Held,  upon  motion 
to  discharge  the  order,  that  the  irregularity  had  been 
waived  by  the  defendant  arguing  the  exceptions. 
Lloyd  V.  Peers,  20  Law  J.  Rep.  (n.s.)  Chanc. 
87. 

On  taking  accounts  in  an  administration  suit,  it 
was  found  that  the  record  had  been  defective  from 
the  beginning-  A  defendant  without  notice  to  the 
plaintiff  filed  a  bill  to  remedy  the  defect.  The 
plaintiff  moved  to  dismiss  the  bill  for  irregularity; 
but  the  Court,  in  affirmance  of  a  decision"  of  the 
Court  below,  refused  the  motion,  with  costs.  Lee  v. 
Lee  and  Lee  v.  Lys,  22  Law  J.  Rep.  (n.s)  Chanc. 
862;  4  De  Gex,  M.  &  G.  219  :  affirming  22  Law  J. 
Rep.  (n.s.)  Chanc.  638;  10  Hare,  App.  Ixxii. 

Whether  a  plaintiff  after  he  has  been  deprived  of 
the  conduct  of  a  cause  can  apply  to  the  Court  in 
such  a  way  as  that,  if  successful,  it  would  have  the 
effect  of  bringing  back  to  himself  the  conduct  of  the 
cause — qucere.     Ibid. 

(DDD)  Attachment. 

An  attachment  for  want  of  answer  is  issuable 
against  a  feme  covert  who  has  obtained  an  order  to 


answer  separately  from  her  husband.  Thieknesse  v. 
Acton,  21  Law  J.  Rep.  (n.s.)  Chanc.  215. 

By  an  order  entitled  in  a  cause  and  in  the  matter 
of  the  Trustee  Act,  A  was  ordered  to  transfer  a  sum 
of  money  into  court.  The  affidavit  of  service  of  this 
order  on  A  was  entitled  in  the  cause  only.  A  was 
committed  for  contempt  for  refusing  to  obey  the 
order.  The  writ  of  attachment  was  discharged  for 
irregularity,  on  the  ground  of  the  difference  between 
the  title  of  the  order  and  the  title  of  the  affidavit. 
Mackenzie  v.  Mackenzie,  21  Law  J.  Rep.  (n.s.) 
Chanc.  386;  5  De  Gex  &  Sm.  338. 

An  attachment  for  want  of  an  answer,  returnable 
immediately,  against  a  defendant  resident  out  of  the 
jurisdiction,  is  irregular.  Zulueta  v.  Yinent,  21 
Law  J.  Rep.  (n.s.)  Chanc.  414j  15  Beav.  273. 

A  defendant,  having  been  served  with  an  un- 
stamped copy  of  a  bill  and  not  having  appeared, 
was  attached,  and,  after  remaining  some  time  in 
custody,  was  released,  on  giving  a  bail  bond  to  the 
sheriff.  On  motion  to  discharge  the  order  for  attach- 
ment, and  for  delivery  up  of  the  bail  bond  to  be 
cancelled,  the  Court  gave  the  defendant  the  option 
of  appearing  and  having  the  order  for  attachment 
discharged,  with  costs  thereof  and  of  the  bail  bond, 
and  an  inquiry  at  chambers  as  to  compensation,  or 
of  not  appearing  and  having  the  order  for  attachment 
simply  discharged,  with  costs.  Mutton  v.  Smith,  24 
Law  J.  Rep.  (n.s.)  Chanc.  147. 

The  Lord  Chancellor  has  no  jurisdiction  under 
the  17th  rule  of  the  16th  section  of  the  act  1  Will.  4. 
c.  36.  to  discharge  a  party  in  custody  for  the  non- 
payment of  a  sum  of  money  ordered  to  be  paid  in  a 
suit.     Dew  V.  Clark,  3  Mac.  &  G.  357. 

A  sequestration  having  been  only  partially  suc- 
cessful, a  motion  was  made  to  revive  an  attachment : 

Held,  that  .the  order  could  not  be  made  ex  parte. 

Knott  V.  Coatee,  19  Beav.  470. 

(EEE)   Sequestration. 

The  petition  of  a  defendant  had  been  dismissed 
with  costs  to  the  infant  plaintiffs.  A  subpcena  and 
fi.  fa.  was  issued,  but  the  defendant  was  in  Paris, 
and  no  effects  could  be  taken.  A  commission  of 
sequestration  was  then  issued,  under  which  the 
sequestrators  obtained  monies  which,  by  orders  of 
Court,  were  paid  in  the  cause  to  "  The  Sequestration 
Account, "  and  were  invested  in  consols.  Upon  the 
petition  of  the  infant  plaintiffs  the  stock  standing  to 
"  The  Sequestration  Account"  was  ordered  to  stand 
charged  with  payment  to  them  of  the  taxed  costs 
and  interest  from  the  date  of  the  Master^s  certificate, 
unless  the  defendant  should  within  one  month  shew 
cause  to  the  contrary.  Service  on  the  defendant's 
solicitor  in  England  to  be  good  service.  Westhy  v. 
~"    >,  5  De  Gex  &  S.  516. 


PRACTICE,  IN  CRIMINAL  CASES. 

A  motion  for  a  new  trial  cannot  be  made  on  be- 
half of  the  only  defendant  in  a  criminal  case,  upon 
whom  sentence  of  transportation  has  been  passed  at 
the  assizes,  unless  the  defendant  is  present  in  court. 
Regina  v.  Caudwell,  21  Law  J.  Rep.  (n.s.)  M.C.  48. 

Semble — That  where  there  are  several  defendants, 
all  need  not  be  present  in  court  in  order  to  entitle 
one  or  more  of  such  defendants  to  move  for  a  new 
trial.     Ibid. 
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Three  prisoners  were  indicted  for  murder,  and 
witnesses  were  called  for  the  defence  of  one  only  : — 
Held,  that  the  counsel  for  the  prosecution  was  en- 
titled to  reply  generally  on  the  whole  case,  and  was 
not  to  be  limited  in  his  reply  to  the  case  as  against 
the  one  prisoner  for  whom  the  witnesses  were  called, 
although  the  evidence  adduced  for  the  one  prisoner 
did  not  at  all  affect  the  case  as  it  respected  the  other 
two  prisoners;  but  if  the  evidence  against  two  pri- 
soners affect  them  with  different  offences,  such  as 
larceny  and  receiving,  and  one  call  witnesses,  there 
is  no  right  of  reply  against  both.  Hegma  v.  BIokTc- 
ium,  3  Car.  &  K.  330. 


PRE-EMPTION. 

A  right  of  pre-emption  held  limited  to  the  life  of 
the  owner  of  the  property.  Semhle — That  a  right 
of  pre-emption  "  at  all  times  thereafter"  cannot  be 
enforced  after  the  death  of  the  owner  of  the  property. 
Stocker\.  Dean,  16  Beav.  161. 


PRESCRIPTION. 

[See  titles  Cdstom  and  Pbesobipton — Ease- 
ment— Light.] 


PRESUMPTION. 

Almost  anything  will  be  presumed  in  favour  of 
a  grant  made  fairly,  and  under  good  advice  on  the 
part  of  the  grantors,  and  acted  upon  for  upwards  of 
thirty  years.  Delarue  v.  Chit/i'ch,  20  Law  J.  Rep. 
(n.s.')  Chanc.  183. 

After  a  lapse  of  twenty-eight  years,  a  consent  to 
marriage  so  as  to  avoid  a  forfeiture,  was,  under  the 
circumstances,  presumed.  In  re  Birch,  17  Beav,  358. 

A  legacy  wms  given  conditionally  on  a  marriage 
with  the  consent  of  trustees.  The  marriage  took  place 
in  182.5,  and  the  party  entitled  in  default  never  raised 
any  question  as  to  the  consent  having  been  given 
until  1852,  after  the  death  of  the  trustees  and  of 
A  B ; — Held,  that  everything  was  to  be  presumed 
in  favour  of  the  consent,  and  though  there  was  no 
distinct  proof  of  consent,  yet  it  was  presumed  from 
the  conduct  of  the  trustees  subsequent  to  the  mar- 
riage.    Ibid. 

The  presumption  of  death,  after  seven  years'  ab- 
sence, does  not  arise  where  the  probability  of  intel- 
ligence is  rebutted  by  circumstances.  Bowden  v. 
Henderson,  2  Sm.  &  G.  360. 

Where  the  date  of  a  deed  was  subsequent  by  a  few 
days  to  that  of  a  will,  and  the  testator's  heiress  had 
treated  the  property  as  having  passed  by  the  will, 
but  was  not  shewn  to  have  been  aware  of  her  rights, 
and  forty  years  had  elapsed,  but  without  any  ad- 
verse possession: — Held, that  the  Court  would  not 
presume  a  binding  contract  for  purchase  to  have 
been  entered  into  by  the  testator  before  the  date  of 
the  will.     Cathraw  v.  Bade,  4  De  Gex  &  S.  527. 

A  left  this  country  on  the  9th  of  November  1829. 
Onthel6th  of  June  1831  his  brother-in-law  received 
a  letter  from  America  on  behalf  of  A,  describing 
him  as  having  changed  his  name  to  B.  Three 
months  after  this  A's  wife  sent  a  letter  to  him,  ad- 


dressed to  him  as  B,  by  the  hand  of  a  friend  who 
could  not  find  him.  He  was  not  heard  of  any  more, 
and  it  did  not  appear  that  any  other  inquiries  were 
made  by  his  family  : — Held,  that  on  this  state  of 
facts  there  was  not  sufficient  information  to  ground 
presumption  of  death,  still  less  of  the  particular 
period  of  death.    In  re  Creed,  1  Drew.  235. 


PRINCIPAL  AND  AGENT. 

(A)  Of  the  Agency  in  general. 

(B)  Rights  and  Liabilities  of  the  Prin- 

cipal. 

(a)  In  general, 

(b)  On  Contracts  of  the  Agent. 

(C)  Rights,  Duties  and  Liabilities  of  the 

Agent. 

(a)  As  regards  his  Principal,  in  general. 

(b)  Right  to  Commission. 

(c)  Duty  to  Accovmt. 

(d)  As  regards  third  Persons. 

(D)  Power  and  Authority  of  the  Agent. 


(A)  Op  the  Agenct  in  general. 

[Ratification  of  the  agency,  see  The  Eastern  Conimr 
ties  Bail.  Co.  v.  Broom,  and  Boe  v.  the  Birkenhead, 
&c.  Bail.  Co.,  title  Company  (G)  {I), ante,  p.  159.] 

A  declaration  stated,  that,  in  consideration  that 
the  plaintiff  would  employ  the  defendant  as  a  coal- 
factor  to  sell  certain  coals  on  account  of  the  plaintiff, 
the  defendant  promised  the  plaintiff  that  he  would 
not  sell  the  said  coals  otherwise  than  for  ready  mon£y, 
and  alleged  for  breat^h,  that  the  defendant  sold  the 
coals  otherwise  than  for  ready  money,  to  wit,  at  two 
months'  credit : — Held,  that  the  action  was  not  sus- 
tained by  the  production  of  the  following  letter  of 
instructions  given  by  the  plaintiff  to  the  defendant, 
and  by  proof  of  a  sale  of  the  coals  at  15s.  6d.  per 
ton,  at  a  credit  of  two  months : — "  Please  sell  for 
me  250  tons  of  anthracite  coal,  at  such  price  as  will 
realize  me  not  less  than  15s.  per  ton,  net  cash,  leas 
Tour  commission  for  such  sale."  Boden  v.  French, 
20  Law  J.  Rep.  (n.s.)  C.P.  143;  10  Com.  B.  Rep. 
886. 

(B)  Rights  and  Liabilities  of  the  Principal. 

(a)  In  general. 

[See  Thompson  v.  Bell,  title  Bankers,  ante, 
p.  63.] 

If  a  person  describes  himself  in  a  written  contract 
as  an  agent  for  a  principal  not  named,  he  is  liable 
upon  the  contract,  if  proved  to  be  the  real  principal. 
But  where  a  charter-party  contained  a  clause,  "that 
this  charter-party  being  concluded  by  C  T  J  (the 
defendant)  on  behalf  of  another  party  resident 
abroad,  it  is  agreed  that  all  liability  of  C  T  J  ceases 
as  soon  as  he  has  shipped  the  cargo,"  evidence  that 
the  defendant  had  bought  and  paid  for  the  goods  in 
his  own  name,  and  that  at  the  port  of  destination 
they  had  been  claimed  by  and  delivered  to  a  person 
who  produced  an  unsigned  bill  of  lading,  which  the 
captain  had  delivered  to  the  defendant,  was  held  in- 
sufficient to  render  the  defendant  liable  to  an  action 
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for  the  freight.     Carr  v.  Jachson,  21  Law  J.  Eep. 
(N.S.)  Exch.  137;  7  Exeh.  Rep.  382. 

In  an  action  for  goods  aold,  there  was  a  plea  of 
payment,  and  it  appeared  that  both  the  plaintiff  and 
the  defendant  employed  G  as  factor.  G  Sold  the  goods 
to  the  defendant,  knowing  he  was  the  factor.  On  a 
balance  of  accounts,  G  was  indebted  to  the  defendant. 
The  plaintiff,  who  knew  the  state  of  accounts  between 
G  and  the  defendant,  petitioned  the  Court  of  Bank- 
ruptcy to  make  G  bankrupt,  and  alleged  in  his  affi- 
davit that  G  owed  him  a  sum  of  money  for  goods 
sold  by  G,  as  factor  of  the  plaintiff,  to  the  defendant, 
and  for  which  he  had  received  payment  by  means 
of  goods  sold  by  the  defendant  to  G.  The  plaintiff 
having  afterwards  sued  the  defendant  for  the  price  of 
the  goods, — Held,  that  the  statement  in  the  affidavit 
was  not  conclusive  evidence  estopping  the  plaintiff 
from  denying  that  the  defendant  had  paid  for  the 
goods;  the  allegation  as  to  payment,  so  explained, 
not  being  an  allegation  of  fact,  but  of  an  inference  of 
law  drawn  by  the  plaintiff.  Morgan  v.  Ooitchman, 
23  Law  J.  Rep.  (n.s.)  C.P.  36;  14  Com.  B.  Rep. 
101. 

Where  counsel  at  a  trial  does  not  ask  that  a  cer- 
tain point  should  be  submitted  to  the  jury,  but  gets 
leave  to  move  reserved,  he  cannot  afterwards  ask  for 
a  new  trial,  on  the  ground  that  that  point  was  not 
submitted  to  the  jury.     Ibid. 

Where  a  contract  is  entered  into  by  an  agent  in 
his  own  name  the  principal  may  sue  upon  it,  even 
though  it  is  in  part  to  be  performed  by  the  agent 
personally.  Phel/ps  v.  Prothero,  2i  Law  J.  Rep. 
(N.S.)  C.P.  225;  16  Com.  B.  Rep.  370. 

A,  the  defendant  in  an  action  as  alien,  in  consider- 
ation of  B's  withdrawing  the  record,  undertook  to 
pay  B  certain  monies,  B  undertaking  to  discharge 
A  from  liability  to  the  covenants  of  the  lease,  upon 
his  assigning  all  his  interest  in  the  lease : — Held,  that 
the  assignment  of  the  lease  was  not  a  condition  pre- 
cedent to  the  discharge;  and  that,  therefore,  in  an 
action  against  B.  on  the  contract,  it  was  not  necessary 
to  aver  that  the  defendant  had  assigned.     Ibid. 

Qiiwre — whether,  if  the  assignment  had  been  a 
condition  precedent,  a  general  averment,  under  the 
Common  Law  Procedure  Act,  "  that  the  plaintiff  had 
done  all  things  necessary  to  entitle  him  to  maintain 
his  action,"  would  have  been  sufficient.     Ibid. 

(6)  On  Contracts  of  the  Agemjt. 

Plaintiff,  being  a  widow,  but  not  executrix  or  ad- 
ministratrix of  herformer  husband,  was  in  possession  of 
furniture  which  had  formerly  belonged  to  him.  She 
afterwards  married  B,  whom  she  supposed  to  be  a 
single  man,  and  together  with  him  occupied  the  house 
in  which  the  furniture  was.  In  order  to  raise  money  to 
pay  off  a  distress  for  rent,  B  sold  to  the  defendant  the 
furniture.  The  plaintiff  actively  interfered  in  this 
transaction,  believing  herself  to  be  the  wife  of  B. 
Shortly  afterwards  B  was  convicted  of  bigamy  in 
marrying  the  plaintiff.  The  plaintiff  then  sued  the 
defendant  for  the  value  of  the  furniture : — Held,  that 
she  could  not  recover,  as  she  had  no  title  to  the  fur- 
niture ;  and  that,  even  if  it  were  her  property,  she 
was  bound  by  her  concurrence  in  the  sale  of  it  by  B 
to  the  defendant.  WaUer  v.  DraTceford,  22  Law  J. 
Eep.  (N.S.)  Q.B.  274 ;  1  E.  &  B.  749. 

C  &  Co.,  merchants  in  London,  being  requested 
by  their  correspondents  H,  W  &  Co.,  merchants  in 


America,  in  their  own  name,  and  through  the  inedivmi 
of  a  broker,  arranged  for  the  purchase  from  thedb- 
fendants  M  &  Co.,  alsp  London  merchants,'of  a  bill 
of  exchange,  C  &  Co.  having  at  the  time  funds  of 
H,  W  &  Co.  in  their  hands  for  the  purpose.  The 
bill  was  drawn  by  the  defendants  M  &  Co.  on  a 
banker  at  Paris,  in  the  following  form :— '  A  cinq 
jours  de  date,  payez  par  cette  premiere  de  change,  la 
seconde,  &c.,  dix-neuf  mille  quatre  cents  soixante 
dix-huit  francs  cinq  centimes.  Valuer  de  Messieurs 
Coates  &  Co.,  que  passerez."  The  bill  was  handed 
over  to  C  &  Co.  on  one  foreign  post  day,  for  a  price 
then  agreed  upon  to  be  paid,  according  to  the  custom 
of  merchants  in  London,  on  the  next  foreign  post 
day,  and  was  forwarded  to  the  plaintiffs  P  P  mer- 
chants at  Paris,  to  whom  H,  W  &  Co.  were  indebted 
in  more  than  the  amount  of  the  bill,  to  he  collected 
to  the  credit  of  H,  W  &  Co.  The  plaintiffs  acknow- 
ledged the  receipt  of  the  bill,  and  stated  that  they 
had  placed  it  to  the  credit  of  H,  W  &  Co.  The 
bill  was  not  presented  until  it  became  due,  when  it 
■was  refused  payment  by  directions  of  the  defendants; 
C  &  Co.  having  failed  to  pay  the  price  agreed  upon. 
H,  W  &  Co.  immediately  reimbursed  the  plaintiffs 
the  amount  of  the  bill  and  cost  of  protest,  and  the 
defendants   were   thereupon    proceeded    against  as 

drawers: Held,  tliat  the  plaintiffs  were  bond  fide 

holders  of  the  bill  for  value,  and  were  entitled  to 
maintain  the  action,  though  H,  W  &  Co.  were  really 
the  parties  for  whose  benefit  the  -action  was  pro- 
secuted, C  &  Co.  not  acting  as  agents  of  H,  W  & 
Co.  in  the  purchase  of  the  bill,  so  as  to  pledge  their 
credit  to  the  defendants  for  the  price.  Powier  v. 
Morris,  22  Law  J.  Rep.  (n.s.)  Q,B.  313;  2  E.  &  B. 
89. 

Where  the  agent  of  a  wharfinger,  whose  duty  it 
was  to  give  receipts  for  goods  actually  received  at 
the  wharf,  fraudulently  gave  a  receipt  for  goods  which 
had  not  been  received,  the  principal  was  held  not  to 
be  responsible,  because  it  was  not  within  the  scope 
of  the  agent's  authority  in  the  course  of  his  employ- 
ment, to  give  such  a  receipt.  Confirming  Grant  v. 
Norway  and  Hubbersty  v.  Ward.  Coleman  v.  Riches, 
2i  Law  J.  Eep.  (n.s.)  C.P.  125;  16  Com,  B.  Eep. 
104. 

C  was  in  the  habit  of  buying  corn,  and  directing 
the  vendor  to  deliver  it  at  R's  wharf,  to  be  conveyed 
by  E  to  X ;  and  E's  agent,  B,  gave  receipts  for  all 
corn  so  delivered,  and  C,  on  the  production  of  the 
receipt  by  the  vendor,  paid  him  the  price.  On  one 
occasion,  when  C  had  bought  wheat  of  L,  B  and  L 
conspired  together,  and  B  gave  L  a  receipt  for  the 
dehvery  of  the  wheat,  though  it  had  not  been  deli- 
vered, and  L  in  B's  presence  gave  C  the  false  re- 
ceipt and  received  the  price  of  the  wheat  from  him. 
In  an  action  by  C  against  R,  B's  principal,  for  the 
false  representation, — Held,  that  even  if  E  must 
be  taken  to  have  known  that  it  was  the  course  of 
business  of  C  to  pay  the  price  on  the  production  of 
B's  receipts,  he  did  not  contract  with  C  that  he  should 
give  such  receipts,  and  therefore  was  not  answerable 
for  B's  fraud.     Ibid. 

The  plaintiffs  sold  goods  to  T  (an  agent  of  the 
defendant)  in  his  own  name,  treating  him  as  principal. 
The  defendant,  at  a  reasonable  time  after  the  sale, 
and  not  unduly  early,  bond  fide  paid  T  sufficient 
money  to  enable  him  to  pay  the  plaintiffs : — Held, 
that  the  defendant  was  liable  to  the  plaintiffs  for  the 
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price  of  the  goods.    Heald  v.  Kenworthy,  24  Law  J. 
Kep.  (n.s.)  Exch.  76;  10  Exch.  Eep.  739. 

A  B  was  authorized  by  the  defendant  to  make  a 
proposal  of  sale  of  some  land  to  the  plaintiff,  but  to 
be  accepted  within  a  week.  The  plaintiff  wrote  to 
A  B  within  that  time,  accepting  the  offer,  but  A  B 
did  not  communicate  the  acceptance  to  the  defendant 
until  long  after : — Held,  that  there  was  a  valid  con- 
tract which  was  not  destroyed  by  the  neglect  of  A  B 
to  communicate  the  acceptance  to  the  defendant. 
Wright  V.  Bigg,  15  Beav.  S92. 

(C)  EiHHTS,  Duties  and  Liabilities  of  the 
Agent. 


(a)  As  regards  his  Principal, 
[See  Jenhins  v.  Beetham,  title  Clerot  (D).] 

A  broker  who  had  received  money  for  the  shippage 
of  goods  on  account  of  the  owners  of  the  ship,  offered 
to  pay  it  to  the  captain,  who  was  also  managing  owner, 
by  a  cheque.  This  the  captain  declined,  preferring 
that  the  broker  should  open  a  credit  for  him  at  a 
bank  in  New  Brunswick  in  favour  of  H,  which  the 
broker  did.  The  bank  accordingly  paid  H  250i., 
for  which  H  gave  a  bill  drawn  by  him  in  favour  of 
the  bank  upon  the  broker,  who  accepted  and  paid  it 
when  due.  The  broker  having  sued  the  co-owners 
for  the  balance  of  his  account: — Held,  that  this  was 
a  good  payment  of  250Z.  by  the  broker,  and  binding 
the  co-owners.  Anderson  v.  Hillies,  21  Law  J.  Rep. 
(n.s.)  C.P.  150;  12  Com.  B.  Rep.  499. 

The  plaintiff,  being  owner  of  an  estate,  employed 
an  agent  and  receiver,  who  paid  into  the  defendants' 
bank  the  rents  of  the  estate,  to  an  account  headed 
with  the  name  of  the  estate,  to  distinguish  it  from 
his  private  account.  The  receiver's  private  account 
being  overdrawn,  he  transferred  the  balance  of  the 
estate  account  to  make  up  the  deficiency  due 
upon  his  private  account.  Upon  a  bill  filed  by 
the  plaintiff,  against  the  bankers,  to  refund  this 
balance  so  transferred,  it  was  held, — that,  according 
to  the  principles  of  a  court  of  equity,  a  person 
who  deals  with  another  knowing  him  to  have  in  his 
hands,  or  under  his  controul,  monies  belonging  to  a 
third  person,  must  not  enter  into  a  transaction  with 
him,  the  effect  of  which  is  that  a  fraud  is  committed 
on  the  third  person;  and  it  appearing  upon  the  evi- 
dence that  the  bankers  were  aware  that  the  money 
was  the  produce  of  the  rents  of  the  plaintiff's  estate, 
a  decree  was  made  against  the  bankers,  for  repay- 
ment of  the  amount.  Bodenham  v.  SosMns,  21 
Law  J.  Rep.  (n.s.)  Chanc.  864:  affirmed  2  De  Gex, 
M.  &  G.  903. 

A  bill  for  an  account  by  a  principal  against  his 
agent  cannot  be  sustained  in  equity  where  the  trans- 
action is  a  single  transaction,  and  not  tainted  with 
fraud,  the  plaintiff  in  such  case  having  his  remedy 
by  an  action  at  law.  Navvlshaw  v,  Brownrigg,  21 
Law  J.  Rep.  (N.s.)Chanc.  57,  908;  1  Sim.  N.S.  573; 
2  De  Gex,  M.  &  G.  441. 

(b)  Right  to  Commission. 

An  agreement  by  a  factor  to  sell  upon  a  del  credere 
commission  need  not  be  in  writing,  not  being  a  pro- 
mise to  answer  for  the  debt,  default  or  miscarriage  of 
another  person,  within  the  4th  section  of  the  Statute 
of  Frauds.  Couturier  v.  Hastie,  22  Law  J.  Rep. 
(n.s.)  Exch.  97;  8  Exch.  Rep.  40. 


The  declaration  alleged  a  contract  by  the  defen- 
dants "  to  employ  the  plaintiff  as  their  salesman  and 
commission  agent,  at  a  salary  of  250/.  a  year,  pay- 
able quarterly  on  certain  specified  days;  and  not  to 
dismiss  the  plaintiff  at  any  time  between  any  of  the 
said  quarterly  days  of  payment  without  reasonable 
cause,  or  otherwise  paying  to  the  plaintiff  the  sum  of 
62i.  10s.,  as  for  the  current  quarter's  salary."  The 
evidence  was,  that  the  plaintiff  had  been  employed 
by  the  defendants  as  a  commission  agent,  and  had 
been  paid  by  them  at  the  rate  of  62Z.  1 0*.  a  quarter, 
"for  commission": — Held,  that  this  was  not  suffi- 
cient ^er  se  to  support  the  contract  stated  in  the  de- 
claration. Butterfield  v,  Marler,  3  Car.  &  K. 
163. 

A  planter  in  India  obtained  advances  from  his 
agents,  who  by  custom  were  entitled  to  a  commission 
on  their  advances,  and  on  the  produce  of  the  sales  of 
the  crop.  The  planter  died,  and  his  executors  sold 
the  factory,  and  got  in  the  crops  and  remitted  them 
to  the  agents,  who  sold  the  latter,  and  accounted  to 
the  executors  for  the  balance,  after  deducting  the 
amount  due  to  them  : — Held,  that  the  executors  were 
entitled  to  Bl.  per  cent,  (Indian  commission)  on  the 
gross  proceeds  of  the  factory  and  crop.  Matthews  v. 
Bagshaw,  14  Beav.  123. 

If  an  agent  by  his  own  conduct  makes  it  impos- 
sible to  ascertain  the  amount  of  profit  realized,  he 
will  be  disallowed  the  commission  which  otherwise, 
and  according  to  the  contract,  he  would  be  entitled 
to  claim.     Gray  v.  JHaig,  20  Beav.  219. 

The  plaintiffs  appointed  the  defendant  their  agent 
for  the  sale  of  spirits,  at  a  commission.  The  defen- 
dant had  made  profits  by  the  sale  of  the  plaintiffs' 
goods  for  which  he  had  not  given  credit ;  he  had  also 
made  profits  by  selling  his  own  spirits  mixed  with 
those  of  his  principals,  and  he  had  destroyed  books 
of  account  pending  the  litigation.  The  Court  dis- 
allowed him  in  taking  the  accounts  7,000i.,  the 
amount  of  commission  which  by  the  contract  he 
would  have  been  entitled  to  if  his  conduct  had  been 
proper.     Ibid. 

A  charge  made  by  an  agent  for  the  sale  of  goods 
against  his  principal,  for  an  allowance  in  respect  of 
warehousemen's  salaries,  disallowed;  no  such  claim 
having  been  made  in  the  accounts  for  fourteen  years. 
Ibid. 

The  Court  deals  severely  with  any  irregularities 
on  the  part  of  an  agent,  and  requires  him  to  act 
strictly  in  all  matters  relating  to  such  agency  for  the 
benefit  of  his  principal.     Ibid. 

It  is  imperative  upon  an  agent  to  preserve  correct 
accounts  of  all  his  dealings  and  transactions,  and  the 
loss,  and  still  more  the  destruction,  of  such  evidence 
by  the  agent,  falls  heavily  upon  himself.     Ibid. 

(c)  Duty  to  accoiimt. 

Qwxre — Whether  by  the  law  merchant  it  is  the 
duty  of  the  broker  in  all  cases  to  furnish  his  prin- 
cipal with  a  correct  account  of  the  contracts  he  has 
made.  Thorn  v.  Bigland,  22  Law  J.  Rep.  (n.s.) 
Exch.  243  ;  8  Exch.  Rep.  725. 

The  rights  of  principal  and  agent  to  sue  in  equity 
for  an  account  between  themselves  are  not  correla- 
tive; the  equity  of  the  principal  for  such  an  account 
arising  from  the  trust  and  confidence  reposed  in  the 
agent;  but  secus  as  to  the  agent,  who  does  not  re- 
ciprocate any  trust  and   confidence.     Padv/ich  v. 
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y,  22  Law  J.  Rep.  (n.s.)  ■Chanc.  184;  9 
Hare,  627. 

The  relation  of  principal  and  agent  is  not  alone 
sufficient  to  entitle  an  agent  to  an  account  in  equity, 
when  it  can  be  determined  at  law.  PadwicTc  v. 
Hurst,  23  Law  J.  Eep.  (N.s.)  Chanc.  657 ;  18  Beav. 
S75. 

A  bill  for  an  account  by  a  solicitor  and  agent 
against  his  principal,  stating  the  receipt  and  pay- 
ment of  monies,  and  also  the  transaction  of  various 
matters  of  business  for  the  defendant,  as  well  as  ad- 
vances by  way  of  loan  and  payments  made  by  the 
plaintiff,  and  that  the  defendant  had  paid  to  the 
plaintiff  various  sums  of  money,  and  alleging  that 
the  accounts  were  complex  and  intricate,  and  that 
the  plaintiff  and  defendant  were  mutually  indebted 
upon  an  open  and  running  account,  cannot  be  main- 
tained when  the  facts  disclose  a  case  of  set-off,  with- 
out shewing  any  difficulty  in  taking  the  accounts  at 
law;  and  a  demurrer  to  such  a  bill  was  allowed. 
Ibid. 

{d)  As  regards  third  Persons. 

[See  SoU  v.  My,  title  Monet  had  and  re- 
ceived.] 

Declaration  on  a  charter-party,  alleging  it  to  be 
made  "  between  the  defendant  therein  described  as 
the  owner  of  the  good  ship  or  vessel  called,  &c.  of 
the  one  part,  and  the  plaintiff, merchant  and  freighter, 
of  the  other  part."  The  defendant  pleaded  non 
assumpsit.  The  charter-party,  produced  at  the  trial, 
was  expressed  to  be  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff  "as  agent  of  the 
freighter,"  of  the  other  part,  and  amongst  other 
things  stipulated  that,  "being  concluded  on  behalf 
of  another  party,  it  is  agreed  that  all  responsibility  on 
the  part  of  S  (the  plaintiff)  cease  as  soon  as  the 
cargo  is  shipped."  No  principal  was  named  in  the 
charter-party,  and  it  appeared  from  other  evidence, 
that  the  plaintiff  was  in  point  of  fact  himself  the  real 

freighter,  and  not  merely  an  agent  in  the  matter : 

Held,  that  the  plaintiff  was  entitled  to  sue  as  prin- 
cipal for  a  breach  of  the  charter-party,  notwithstand- 
ing he  had  contracted  as  agent,  and  that  the  above 
stipulation,  applying  only  to  his  character  of  agent, 
had  not  the  effect  of  limiting  his  responsibility  as 
principal.  Schmalz  v.  Avery,  20  Law  J.  Rep.  (n.s.) 
Q.B.  228;  16  Q.B.  Eep.  655. 

Deeds  of  the  plaintiff  were  placed  by  A  in  the 
hands  of  the  defendant,  her  attorney,  and,  upon  ap- 
plication, A  declined  to  give  any  information  about 
them,  unless  upon  payment  of  a  sum  of  money 
which  she  claimed  to  be  due  to  her  from  the  person 
who  had  devised  to  the  plaintiff's  wife  the  property 
to  which  the  deeds  related,  and  ultimately  referred 
the  plaintiff  to  the  defendant.  He  also  refused  to 
give  them  up,  and  the  plaintiff,  in  order  to  obtain 
them,  paid  the  amount  claimed,  saying,  at  the  same 
time,  to  the  defendant,  "  You  shall  hear  of  this 
again :" — Held,  that  this  was  not  a  voluntary  pay- 
ment, and  that  the  amount  so  paid  was  recoverable 
in  an  action  for  money  had  and  received.  Oates  v. 
Hudson,  20  Law  J.  Rep.  (n.s.)  Exch.  284;  6  Exch. 
Rep.  346. 

A  sale  of  certain  property  seized  by  the  assignees 
of  a  bankrupt,  being  about  to  take  place,  the  plain- 
tiff gave  notice  to  the  assignees  of  a  claim  to  a  por- 
tion of  the  property  under  a  bill  of  sale  by  way  of 

Digest,  1850-1865. 


mortgage,  and  thereupon  the  defendants,  who  were 
the  attornies  of  the  assignees,  on  the  26th  of  August 
wrote  to  the  plaintiff's  attorney  a  letter,  stating  that 
in  consideration  of  the  plaintiff  consenting  to  the 
sale,  they  thereby  on  behalf  of  the  assignees  con- 
sented that  the  net  proceeds  of  the  effects  included 
in  the  bill  of  sale,  should  be  paid  over  to  the  plain- 
tiff to  the  extent  of  the  balance  due  for  principal 
and  interest.  This  letter  was  written  by  the 
authority  of  the  trade  assignee,  who  had  the 
management  of  the  sale  of  the  bankrupt's  effects, 
but  without  the  authority  of  the  official  assignee. 
Ill  answer,  the  plaintiff's  attorney,  the  next  day, 
wrote,  saying  "  that  in  compliance  with  the  under- 
taking given  by  you  herein,"  he,  on  behalf  of  the 
plaintiff,  consented  to  the  sale.  The  sale  took  place, 
and  on  the  2nd  of  December,  the  defendants  wrote 
again  to  the  plaintiff's  attorney,  referring  to  the 
former  letter  of  the  26th,  and  stating  that  unless  in- 
formed within  two  days  of  the  course  the  plaintiff 
intended  to  pursue,  "we  shall  consider  ourselves 
absolved  from  our  promise,  and  shall  contest  the 
validity  of  the  bill  of  sale:" — Held,  first,  that  as  the 
letter  of  the  26th  and  27th  of  August  constituted  a 
complete  contract,  the  subsequent  letter  of  the  2nd 
of  December  could  not  be  looked  at  in  construing 
such  contract,  and  that  the  contract  upon  the  face 
of  it  shewed  that  the  defendants  contracted  merely 
as  agents.  Secondly,  that  the  defendants  had  no 
authority  to  bind  the  official  assignee  to  the  under- 
taking. Thirdly,  that  although  the  defendants  had 
no  such  authority,  still  they  were  not  liable  to  be 
sued  in  an  action  upon  the  contract  as  principals. 
Lewis  V.  Nicholson,  21  Law  J.  Rep.  (n.s.)  Q.B.  311. 

A  written  contract  expressed  to  be  between  V,  a 
foreigner  resident  abroad,  and  the  plaintiff,  resident 
in  London,  whereby  the  plaintiff  engaged  to  serve  V 
abroad  for  a  certain  period,  was  signed  in  London 

by  the  defendant  expressly  for  V: Held,  that  the 

defendant  was  not  liable  for  V's  breach  of  the  con- 
tract in  wrongfully  dismissing  the  plaintiff  from  his 
service.  Mahony  v.  KekvXS,  23  Law  J.  Rep.  (n.s.) 
C.P.  54;  14  Com.  B.  Rep.  390. 

By  a  written  memorandum  made  between  the  de- 
fendant for  and  on  the  part  of  N  of  the  first  part, 
and  the  plaintiff  of  the  second  part,  the  defendant, 
on  the  part  of  N,  agreed  to  let,  and  the  plaintiff 
agreed  to  take,  certain  premises  for  a  term  of  years, 
paying  rent  to  the  defendant,  for  the  use  of  N;  and 
it  was  also  agreed  that  no  auction  should  be  com- 
mitted on  the  said  premises  without  the  licence,  in 
writing,  of  the  defendant  on  the  part  of  N,  and  that 
the  plaintiff  should  take  a  lease  and  execute  a  coun- 
terpart thereof  when  called  upon  to  do  so  by  the 
defendant  on  the  part  of  N.  The  memorandum  was 
signed  by  the  defendant  in  his  own  name  without 
any  reference  to  N: — Held,  that  the  defendant  was 
personally  liable  to  be  sued  upon  this  agreement. 
Tanner  v.  Christiam,  24  Law  J.  Rep.  (n.s.)  Q.B. 
91;  4E.  &B.  691. 

By  a  charter-party  between  the  plaintiff  and  the 
defendants,  described  as  of  London,  merchants,  it 
was  agreed  that  the  plaintiff's  ship  should  proceed 
to  Torrevieja,  and  there  load  a  full  cargo,  at  mer- 
chants' risk  and  expense,  which  the  said  merchants 
thereby  bound  themselves  to  ship,  and  being  so 
loaded  should  proceed  to  Memel  and  deliver  her 
cargo,  being  paid  freight,  half  to  be  paid  in  cash  on 
41 
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unloading  and  delivery,  and  remainder  by  good  bills 
in  London.  Thirty  running  days  to  be  allowed  the 
said  merchants  for  loading  at  Torrevieja  and  dis- 
charging at  Memel.  At  the  foot  of  the  charter- 
party  were  the  words  "  By  authority  of  and  as  agents 
for  M.  A.  H.  Schwcdersky,  of  Memel,"  followed  by 
the  signatures  of  the  plaintiff  and  the  defendants: — 
Held,  that  the  defendants  were  personally  liable  for 
a  breach  of  the  charter-party.  Lmnard  y .  Rohinson, 
24  Law  J.  Rep.  (n,s.)  Q.B.'275. 

A,  who  lived  at  Liverpool,  brought  to  a  bank  at 
Liverpool  a  bill  of  exchange,  appearing  to  have  been 
drawn  by  B,  and  to  have  been  accepted  by  C,  who 
both  lived  in  Yorkshire,  and  stated  that  he  was 
agent  for  B,  and  inquired  of  the  manager  of  the 
bank  whether  he  would  discount  the  bill  for  B,  with- 
out requiring  him.  A,  to  indorse  it.  The  manager 
agreed  to  discount  the  bill  without  an  indorsement 
by  A,  and  the  bill  was  discounted  accordingly,  and 
the  money  was  paid  to  A.  It  appeared  afterwards 
that  the  signature  of  C  had  been  forged  by  B,  and 
the  bill  proved  to  be  worthless.  It  was  assumed 
that  A  was  innocent,  and  had  no  knowledge  of  the 
forgery.  A  became  a  bankrupt.  The  bank  ten- 
dered a  proof  against  his  estate  in  respect  of  the  bill, 
which  was  allowed  by  the  Commissioner,  but  no 
inquiry  was  then  made  whether  the  money  had 
passed  from  A  to  B : — Held,  on  appeal  from  the  de- 
cision of  the  Commissioner,  first,  that  the  bank  had 
no  claim  against  A  in  respect  of  the  forgery  of  the 
bill ;  and,  secondly,  that  the  bank  had  a  right  to  an 
inquiry  as  to  the  relations  of  A  and  B  after  the  dis- 
counting of  the  bill,  with  reference  to  the  money 
paid  to  A,  Ex  parte  Bird,  in  re  Bourne.  20  Law 
J.  Rep.  (N.s.)  Bankr.  16;  4  De  Gex  &  S.  273. 

An  agent  is  liable  to  account  only  to  his  principal, 
and  the  case  of  a  charity  forms  no  exception  to  the 
rule.  The  trustee  of  a  charity  managed  its  affairs 
by  an  agent,  who  received  the  income,  and  had  the 
title-deeds  in  his  possession.  The  agent  was  made 
a  party  to  an  information  for  an  account  and  a 
scheme.  Held,  on  demurrer,  that  he  was  not  a 
proper  party.  The  Attmney  General  v.  ilie  Earl  of 
Chesterfield,  18  Beav.  596. 

In  a  case  where  A  had  agreed  to  remit  certain 
consignments  to  B,  and  B  had  agreed  to  account 
with  A  for  the  proceeds  of  such  consignments ; — 
Held,  that  it  was  not  competent  at  any  time  after- 
wards for  B  to  assert  a  paramount  title  to  the  pro- 
ceeds of  such  consignments.  Zulueta  v.  Vinent,  1 
De  Gex,  M.  &  G.  315. 

(D)  Power  axd  AninoRiTy  of  the  Agent. 

[See  Morgan  v.  Mof^uis,  title  BAMiRDPiOT, 
ante,  p.  77.J 

An  agent  appointed  to  represent  a  party  on  a 
reference  to  arbitration,  and  to  conduct  the  reference 
on  his  behalf,  though  not  an  attorney,  has  authority 
to  bind  his  principal  by  waiving  an  objection  to  an 
improper  appointment  of  an  umpire  by  lot.  Bach- 
home  V.  Taylor,  20  Law  J.  Rep.  (k.s.)  Q.B.  233;  2 
L.  M.  &  P.  P.C.  70. 

The  plaintiff  consigned  pearls  to  a  Liverpool 
merchant  for  sale,  and  drew  bills  upon  him  to  an 
amount  greater  than  the  value  of  the  pearls,  which 
bills  he  accepted.  The  Liverpool  merchant  then 
handed  the  pearls  to  his  London  agent  to  be  sold, 
and  drew  bills  upon  him,  as  an  advance,  upon  ac- 


count of  the  pearls.  The  London  agent  accepted 
the  bills,  having  notice  that  the  pearls  had  been  con- 
signed by  the  plaintiff  for  sale.  The  Liverpool 
merchant  became  insolvent,  and  the  bills  drawn  upon 
him  by  the  plaintiff  were  not  paid.  The  London 
agent  sold  the  goods  to  recoup  himself  the  bills 
drawn  upon  him  by  the  Liverpool  merchant.  Upon 
bill  by  the  consignor  alleging  fraud  and  collusion, 
and  praying  that  the  London  agent  might  be  decreed 
to  pay  him  the  amount  produced  by  the  sale  of  the 
pearls, — Held,  affirming  the  decree  of  the  Court 
below,  that  the  pledge  was  valid  within  the  5  &  6 
Vict.  c.  39.  as  made  bond  fide  and  in  the  ordinary 
course  of  business.  Navulshaw  v.  Brownrigg,  21 
Law  J.  Rep.  (n.s.)  Chanc.  908;  2  De  Gex,  M.  &  G. 
441 :  aflirming  21  Law  J.  Rep.  (n.s.)  Chanc.  57;  1 
Sim.  N.S.  S73. 

Notice  to  the  pledgee  of  the  fact  that  the  goods 
were  transmitted  to  the  consignee,  with  directions  to 
sell  simply,  will  not  vitiate  the  pledge;  secus,  if  the 
pledgee  had  notice  that  the  consignee  was  prohibited 
from  pledging.     Ibid. 

The  vendor  of  a  bill  of  exchange,  though  no  party 
to  the  bill,  is  responsible  for  its  genuineness,  and  if 
it  turns  out  that  the  name  of  one  of  the  parties  \s 
forged  and  the  bill  becomes  valueless,  he  is  liable  to 
the  vendee,  as  upon  a  failure  of  consideration, 
Gurney  v.  Womersley,  24  Law  J,  Rep.  (n.s.)  Q.B. 
46;  4E.  &B.  133. 

The  defendants,  bill-brokers,  having  received  from 
A  a  bill  of  exchange  drawn  and  indorsed  by  A,  for 
the  purposes  of  being  discounted,  took  it  to  the 
plaintiffs,  who  were  money-lenders,  with  whom  the 
defendants  had  previously  had  similar  dealings,  and 
acting  as  principals,  the  defendants  procured  the  bill 
to  be  discounted  by  the  plaintiffs,  without,  however, 
indorsing  or  guaranteeing  it,  though  asked  by  the 
plaintiffs  to  do  so.  The  rate  of  discount  charged  by 
the  defendants  to  A  exceeded  that  charged  by  the 
plaintiffs  to  the  defendants.  The  acceptance  to  the 
bill  turned  out  to  have  been  forged  by  A,  and  the 
bill  proved  valueless : — Pleld,  that  the  plaintiffs  were 
entitled  to  recover  the  sum  paid  to  the  defendants 
upon  the  discount  of  the  bill  as  upon  a  failure  of 
consideration.     Ibid. 

A  contracted  with  the  plaintiff  that  he  should  en- 
deavour to  sell  a  picture  belonging  to  A,  and  if  he 
succeeded  A  should  pay  him  lUOA  A  died.  The 
plaintiff  endeavoured  to  sell  the  picture,  and  after 
A's  death  succeeded  in  selling  it,  and  brought  an 
action  against  A*s  administratrix.  The  declaration 
set  out  these  facts,  and  alleged  that  the  defendant 
confirmed  the  sale  as  administratrix,  and  the  plaintiff 
claimed  the  lOOi.  from  the  defendant  as  administra- 
trix : — Held,  that  the  declaration  was  bad.  That 
the  defendant  was  not  liable  as  administratrix,  or 
personally,  for  the  100^.,  the  original  authority 
having  been  revoked  by  A's  death.  Campanari  v. 
Woodburn.  24  Law  J.  Rep.  (n.s.)  C.P.  13;  1.5  Com. 
B.  Rep.  400. 

Semble — that  the  defendant  might  be  liable  per- 
sonally to  the  plaintiff,  on  the  confirmation  of  the 
sale,  for  a  quantum  meruit,  as  on  a  fresh  employ- 
ment by  her  to  sell.     Ibid. 

A  power  to  a  land-agent  to  "manage  and  super- 
intend estates"  authorizes  him,  on  behalf  of  his 
principal,  to  enter  into  an  agreement  for  the  usual 
and  customary  leases,  according  to  the  nature  and 
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locality  of  the  property.  Peers  v.  Sneyd,  17  Beav. 
ISl. 

An  agent  employed  to  purchase  cannot  buy  his 
own  gooda  for  his  principal;  neither  can  an  agent 
employed  to  sell  purchase  for  himself  his  principal's 
goods.  Principals  may  either  repudiate  such  trans- 
actions altogether,  or  adopt  and  take  the  benefit  of 
them.     Bentley  v.  Cra/oen,  18  Beav.  76. 

The  same  rule  applies  to  the  case  of  trustee  and 
cestui  que  trust  and  to  other  relations,  and  even 
though  the  transaction  be  perfectly  hand  fide.   Ibid. 


PRINCIPAL  AND  SURETY. 
[See  Bills  and  Notes — Bond — Guarantie.] 

A  and  B  entered  into  a  joint  and  several  bond, 
conditioned  for  the  payment  of  all  monies  due  by 
B  to  a  bank.  After  the  making  of  the  bond  the 
bank,  without  the  privity  or  consent  of  B,  executed 
a  deed,  whereby  they  in  terms  released  B  from  all 
actions,  &c.,  with  a  proviso  that  nothing  therein 
contained  was  to  extend  to  prevent  the  bank  ftom 
suing  any  other  person  than  B,  who  might  be  liable 
to  make  good  to  the  bank  any  money  due  from  B, 
or  as  being  jointly  or  severally  bound  with  B  in  any 
bond,  &c.  as  if  the  deed  had  not  been  executed,  it 
being  understood  and  agreed  that,  as  regards  any 
such  suits,  the  deed  should  not  operate  or  be  pleaded 
in  bar  or  as  a  release : — Held,  first,  that  this  deed 
operated  only  as  a  covenant  not  to  sue  B,  and  not 
as  a  release.  Secondly,  that  A  was  not  discharged 
by  the  execution  of  that  deed  without  his  consent; 
the  effect  of  a  covenant  not  to  sue  the  principal 
debtor  qualified  by  a  reserve  of  the  remedies  against 
a  surety  being  to  allow  the  surety  to  retain  all  his 
remedies  over  against  the  principal,  and  the  covenant 
not  to  sue  operating  only  so  far  as  the  rights  of  the 
surety  may  not  be  affected.  Price  v.  Barker,  21 
Law  J.  Rep.  (N.s.)  Q.B.  130;  4  E.  &  B.  760. 

F  &  Co.  bankers,  were  creditors  of  the  firm  of 
H,  B  Sz  Co.,  which  consisted  of  M  A  H  and  J  B. 
S  H,  who  was  a  married  woman,  with  separate  pro- 
perty, joined  as  surety  with  J  B  in  several  promis- 
sory notes  and  bills  of  exchange  to  F  &  Co.,  to 
secure  a  debt  due  to  them  from  the  firm  of  H,  B  & 
Co.  The  firm  of  H,  B  &  Co.  being  then  greafly 
indebted  to  F  &  Co.  dissolved  partnership,  and 
thereupon  articles  of  agreement  were  entered  into 
between  M  A  H  and  J  B  and  F  &  Co.,  which  pro- 
vided that  J  B  should  carry  on  the  business  alone; 
that  J  B  shouldtake  upon  himself  all  the  partner- 
ship liabilities,  and  should  pay  the  debt  due  to 
F  &  Co.  by  monthly  instalments,  and  should  give  a 
bond  to  F  &  Co.  as  an  additional  or  collateral  secu- 
rity only,  but  not  as  a  release  or  extinguishment  of 
the  partnership  debt.  F  &  Co.  agreed  not  to  sue 
■M  A  H  for  the  partnership  debt,  or  if  that  should 
be  necessary  for  the  sake  of  conformity,  not  to  levy 
execution  against  M  A  H ;  and  also  not  to  sue  J  B 
so  long  as  the  monthly  instalments  were  duly  paid; 
but  the  remedies  against  the  sureties  for  the  partner- 
ship debt  were  expressly  reserved.  J  B  becoming 
bankrupt,  the  bill  was  filed  by  F  &  Co.  against  S  H 
and  her  trustees,  to  make  her  separate  estate  avail- 
able in  respect  of  the  notes  and  bills  in  which  she 
had  joined  as  surety.  The  Court  below,  on  motion, 
made  an  order  for  a  receiver : — Held,  upon  appeal. 


that  the  case  upon  the  whole  record  presented  too 
nmch  doubt  as  to  the  creditor's  rights  against  the 
surety  to  warrant  the  possession  of  the  property 
being  disturbed ;  and  the  order  for  a  receiver  was 
discharged.  Owen  v.  Boman,  20  Law  J.  Rep.  (n.s.  ) 
Chanc.  314;  3  Mac.  &  G.  378 :  affirmed  4  H.L. 
Cas.  997. 

Qtiare — whether  in  a  case  where  there  is  no  com- 
munication between  the  creditor  and  the  surety,  the 
creditor  is  affected  by  fraudulent  representations 
made  by  the  principal  debtor  to  the  surety  with  a 
view  t©  induce  the  latter  to  join  in  the  security. 
Ibid. 

Qaoere — whether  a  creditor  by  agreeing  not  to  sue 
his  principal  debtor  so  long  as  certain  instalments  of 
the  debt  are  duly  paid,  has  thereby  discharged  the 
surety.     Ibid. 

Semhle — ^where  a  creditor  accepts,  from  one  of  two 
joint  debtors  by  simple  contract,  a  bond  for  the 
whole  debt,  with  a  proviso  that  the  bond  shall  not 
operate  to  extinguish  the  debt,  the  simple  contract 
debt  is  nevertheless  merged  in  the  specialty,  and  the 
proviso  is  void  as  repugnant  to  the  deed.     Ibid. 

J  W  joined  in  a  bond  as  surety,  and  the  creditor 
subsequently  took  a  promissory  note  from  the  prin- 
cipal debtor,  payable  at  two  months,  for  the  balance 
due  upon  the  bond.  The  principal  debtor  becoming 
insolvent,  and  the  note  being  unpaid,  the  creditor 
sued  J  W  on  the  bond,  who  thereupon  filed  his  bill 
for  an  injunction.  It  was  proved  that  at  the  time 
of  taking  the  note  there  was  a  general  understanding 
between  the  principal  debtor  and  the  creditor  that 
the  remedies  upon  the  bond  should  not  be  thereby 
aifected :  —  Held,  that  this  general  understanding 
amounted  to  a  stipulation  between  the  parties  pre- 
venting the  legal  consequences  that  would  have  other- 
wise flowed  from  the  transaction,  and  that  the  surety 
was  not  released.  Wyhe  v.  Rogers,  21  Law  J.  Rep. 
(N.s.)  Chanc.  611 ;  1  De  Gex,  M.  &  G.  408. 

An  agreement  that  a  dealing  between  the  creditor 
and  principal  debtor  shall  not  operate  as  a  discharge 
of  the  surety  may  be  proved  by  parol  evidence. 
Ibid. 

A  sum  of  money  was  borrowed  from  an  insurance 
company,  and  a  bond  was  given  to  secure  the  repay- 
ment of  the  money.  The  borrower  at  the  same 
time  insured  his  life  as  a  further  security;  and  the 
bond  extended  to  the  payment  of  the  premiums  for 
keeping  up  the  policy.  The  insurance  company 
having  ceased  to  carry  on  business  was  dissolved,  and 
the  affairs  being  wound  up,  the  company  transferred, 
amongst  other  things,  this  bond  and  policy  to  another 
insurance  company.  No  premiums  were  paid  to 
the  second  company,  and  the  policy  was  allowed  to 
drop.  The  surety  in  the  bond  died,  and  the  second 
insurance  company  claimed  to  be  creditors  against 
his  estate  for  the  amount  of  premiums  unpaid,  on 
tlie  ground  that  the  policies  ought  to  be  kept  on  foot 
until  the  money  due  upon  the  bond  had  been  paid : 
— Held,  as  regarded  the  premiums,  that  this  was  not 
such  a  contract  as  the  assignees  of  the  first  insurance 
company  could  enforce,  although  they  had  a  good 
claim  against  the  estate  of  the  surety,  quoad  the 
amount  secured  by  the  bond.  Atkinson  v.  Oylby, 
21  Law  J.  Rep.  (h.s.)  Chanc.  848. 

The  right  of  a  surety  to  sue  for  his  discharge  does 
not  arise  until  the  principal  is  in  a  condition  to  en- 
force his  rights  in  respect  of  their  jmnt  liability,  and 
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then  only  in  cases  where  the  principal  or  creditor 
refuses  to  sue  the  debtor.  Padwich  v.  Stanley,  22 
Law  J.  Rep.  (n.s.)  Chanc.  184;  9  Hare,  627. 

A  surety,  in  answer  to  a  letter  informing  him  that 
proceedings  were  contemplated  against  him  and  his 
principal,  stated,  through  hia  solicitor,  that  he  would 
in  a  post  or  two  pay  the  amount  and  interest  due 
on  the  joint  security.  The  surety  died,  and  the 
creditor  sued  the  administratrix  of  the  surety,  and 
it  was  held  at  the  Rolls  that  the  letter  was  a  promise 
to  pay,  for  which  the  forbearance  to  sue  was  a  suffi- 
cient consideration  :  but  on  appeal, — Held,  that  the 
surety  had,  neither  at  law  nor  in  equity,  rendered 
himself  severally  liable.  Jones  v.  Beach,  22  Law 
J.  Rep.  (N.s.)  Chanc.  42S;  2  De  Gex,  M.  &  G. 
886:  reversing  21  Law  J.  Rep.  (n.s.)  Chanc.  543. 

Upon  the  taking  of  a  guarantie  for  the  repayment 
of  advances  to  a  customer,  a  bank  took  from  the 
customer  a  warrant  of  attorney  to  secure  the  debt, 
and  entered  into  an  agreement  with  the  surety  that  the 
bank  would,  at  any  time  when  requested  by  the  surety, 
enter  up  judgment  and  levy  execution  against  the 
customer,  the  principal  debtor,  on  the  warrant  of 
attorney.  The  surety  made  a  request  to  that  effect, 
and  the  bank  took  the  goods  of  the  customer  in  exe- 
cution to  an  amount  sufficient  to  satisfy  the  debt. 
On  the  bankruptcy  of  the  customer,  the  assignees 
brought  an  action  against  the  bank  for  the  goods, 
and  they  succeeded,  the  bank  having  neglected  to 
comply  with  the  requirements  of  the  Bankrupt  Law 
Consolidation  Act,  by  not  filing  the  original  warrant 
of  attorney  or  a  true  copy  in  proper  time  : — Held, 
affirming  a  decree  of  the  Court  below,  that  the  neg- 
lect of  the  bank  operated  as  a  discharge  of  the  lia- 
bility of  the  surety.  As  to  the  costs,  the  plaintiff  in 
equity  having  pleaded  and  so  put  the  defendant  in 
equity  to  needless  expense,  as  plaintiff  at  law,  the 
Court  in  dismissing  the  appeal  ordered  the  pUiintifF 
in  equity  to  pay  the  costs  at  law  subsequent  to  the 
declaration,  and  gave  him  the  deposit  only.  Watson 
V.  Alcoch,  22  Law  J.  Rep.  (n.s.)  Chanc.  858;  4  De 
Gex,  M.  &  G.  242;  1  Sm.  &  6.  319. 

A  bond  was  given  by  two  sureties  for  the  faithful 
discharge  of  his  duties  liy  an  official  assignee  in  bank- 
ruptcy. Immediately  upon  his  death,  by  the  ex- 
amination of  his  books,  he  was  found  to  be  a  defaulter 
to  a  very  large  amount.  Actions  were  commenced 
on  the  bond  against  the  sureties.  One  of  the  sureties 
sought  to  restrain  the  action  on  the  ground  of  the 
negligence  of  the  officials  whose  duty  it  was  to  ex- 
amine the  assignee's  accounts,  &c.  There  did  not, 
however,  appear  to  have  been  any  want  of  compli- 
ance with  the  rules  and  regulations  in  bankruptcy  by 
these  parties,  and  the  motion  for  an  injunction  was 
refused.  Dawson  v.  Luwcs,  23  Law  J.  Rep.  (n.s.) 
Chanc.  434;  Kay,  2fl0. 

To  discharge  a  surety  for  the  due  performance  of 
duties  there  must  be  on  the  part  of  the  obligee  an 
act  of  connivance  or  gross  negligence  amounting  to 
u  wilful  shutting  of  the  e}es  to  the  fraud,  or  some- 
thing approximating  to  it.     Ibid. 

Two  persons  entered  into  partnership,  and  one 
gaVe  to  the  other  the  joint  and  sever;il  bond  nf  him- 
self and  of  another  jjerson  as  hia  siiruty,  indemnifying 
the  other  partner  irom  all  loss  from  the  partnership 
business,  iiy  the  artick-s  of  partnership,  it  was  to  con- 
tinue for  five  years,  and  it  was  agreed  that  if  either 
partner  should  retire  and  the  other  continue  the  busi- 


ness, the  latter  might  take  the  former's  share  of  the 
assets  at  a  valuation ;  and  it  was  also  agreed  that  if 
at  the  end  of  the  partnership  either  partner  should 
wish  to  carry  on  the  business,  and  should  not  take 
the  share  of  the  other  at  the  before-mentioned  valua- 
tion, the  assets  should  be  realized,  the  debts  paid,  and 
the  surplus  divided  between  them.  The  partnership 
expired  by  effluxion  of  time,  neither  partner  having 
retired.  At  the  end  of  the  term,  the  partners  con- 
tinued the  partnership  for  a  year  and  a  half  or  more. 
The  surety  never  was  consulted  on  this  proceeding, 
although  he  was  cognizant  that  the  concern  had  not 
been  wound  up  at  the  end  of  the  term.  The  partner 
(the  obligee  in  the  bond)  retired,  leaving  the  whole 
assets  in  the  hands  of  the  other  to  wind  up  the  con- 
cern, and  the  partner,  the  obligor,  three  months 
afterwards,  became  bankrupt  and  absconded  with  part 
of  the  assets,  and  the  obligee  partner  paid  off  all  the 
liabilities.  The  surety  died,  and  the  obligee  partner 
sued  his  executor  on  the  bond,  and  a  bill  was  filed 
to  restrain  the  action : — Held,  (overruling  the  deci- 
cion  of  one  of  the  Vice  Chancellors,  who  had  dis- 
missed the  bill,  with  costs,)  that  as  the  partnership 
affairs  had  not  been  wound  up  at  the  end  of  the  five 
years  pursuant  to  the  stipulations  of  the  deed,  the 
surety  and  his  estate  were  discharged  from  all  liability 
on  the  bond,  and  a  perpetual  injunction  was  ordered 
to  restrain  all  proceedings  upon  it  as  against  the  surety. 
SmaU  V.  Owrrie,  23  Law  J.  Rep.  (n.s.)  Chanc.  746; 
S  De  Gex,  M.  &  G.  141;  2  Drew.  102. 

The  surety  in  a  bond  having  died,  a  creditors'  suit 
"was  instituted  to  administer  his  estate,  and  the  obligee 
was  declared  a  creditor  for  the  amount  due  upon  the 
bond.  After  the  decree,  the  obhgee  brought  an  action 
against  the  principal  in  the  bond,  and  took  a  judg- 
ment by  arrangement  for  payment  of  the  debt  by 
instalments : — Held,  that  this  dealing  with  the  prin- 
cipal did  not  take  away  the  right  of  the  creditor 
against  the  surety  which  had  been  established  by  the 
decree  in  the  suit.  Jenkins  v.  Robertson,  23  Law  J. 
Rep.  (n.s.)  Chanc.  816;  2  Drew.  351. 

A  principal  debtor  joined  with  a  surety  in  a  joint 
and  several  promissory  note  to  a  creditor  of  the 
principal  debtor,  for  securing  the  debt.  The  principal 
afterwards  executed  an  assignment  of  property  for 
the  benefit  of  his  creditors,  containing  a  release  by 
the  creditors,  but  no  reservation  was  contained  of 
the  creditor's  rights  against  the  surety.  The  creditor 
to  whom  the  promissory  note  was  given,  executed 
the  deed  with  the  privity  of  the  surety,  and  on  the 
understanding,  as  shewn  upon  the  evidence,  that 
his  rights  against  the  surety  were  not  to  be  preju- 
diced thereby.  The  creditor  to  whom  the  note  was 
given  and  two  other  creditors  were  the  trustees  of 
the  deed,  and  those  three  persons  were  the  only 
creditors  of  the  principal  who  executed  the  deed. 
The  principal  debtor  was  adjudicated  bankrupt,  the 
act  of  bankruptcy  being  the  execution  of  the  deed. 
The  surety  had  before  committed  an  act  of  bank- 
ruptcy, and  had  been  adjudged  bankrupt.  The 
Commissioner  refused  to  permit  the  holder  of  the 
note  and  trustee  of  the  deed  to  prove  against  the 
estate  of  the  surety;  but  upon  appeal, — Held,  that 
he  was  so  entitled,  and  the  Commissioner's  decision 
was  reversed.  Ex-  j-inrte  Ilarvey,  in  re  Blahdy,  and 
Ex i>cirte  Hprinfifidd,  m  re  the  y^arae,  23  Law  J.  Rep. 
(:;.s.)  Bankr.  26;  i  De  Gex,  M.  &  G.  881. 

A  bank  lent  money  to  two  brothers  on  condition 
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that  a  third  brother  Bhould  join  in  giving  security. 
The  three  brothers  drew  and  signed  a  cheque,  and 
the  money  was  paid  to  them.  The  third  brother 
died,  and  the  other  two  being  unable  to  pay,  a  bill 
■was   filed  against   the    executors  of  the   deceased 

brother: Held,  that  the  liability  created    by  the 

three  brothers  was  not  joint  and  several.  Other  v. 
Iveson,  24  Law  J.  Rep.  (n.s.)  Chanc.  654;  3  Drew. 
177. 

A  B,  who  being  one  of  several  sureties  had  been 
obliged  to  pay  a  large  sum  for  the  principal  debtor, 
filed  a  bill  against  his  co-sureties  for  contribution. 
It  was  held,  that,  one  co-surety  being  insolvent,  the 
other  sureties  must  pay  the  whole  amount  equally 
between  them,  and  that  the  co-sureties  must  also  pay 
interest  to  A  B  on  their  shares  which  had  been  paid 
by  him.  Hitchmanv.  Stewairt,  24  Law  J.  Eep.  (n.s.) 
Chanc.  690;  3  Drew.  271. 

It  was  further  held,  that  the  principal  debtor  and 
the  insolvent  surety  were  properly  made  parties  to 
the  suit;  and  all  parties  were  ordered  to  pay  their 
own  costs.     Ibid. 

Two  owners  of  two  reversionary  shares  of  a  fund 
in  court  assigned  their  shares  to  a  creditor  for  securing 
1,000/.  A,  one  of  the  two  owners,  was  principal, 
and  B,  the  other,  a  surety.  C,  the  creditor,  obtained 
a  stop-order,  and  subsequently  assigned  his  mortgage 
to  D  and  E,  the  trustees  of  his  marriage  settlement, 
who  did  not  obtain  any  fresh  stop-order  nor  give 
notice  of  their  assignment  to  B,  the  surety.  The 
solicitor  of  C,  the  original  creditor,  presented  a  peti- 
tion in  the  name  of  A,  the  principal  debtor,  for  the 
payment  out  of  court  of  A's  share,  falsely  alleging 
therein  that  he  had  paid  5002,,  part  of  the  debt,  and 
without  any  authority,  the  same  solicitor  instructed 
counsel  to  appear  and  consent  on  behalf  of  B,  the 
surety,  and  C,  the  original  creditor,  and  upon  this 
petition  A's  share  was  paid  out  of  court  without  the 
knowjedge  of  B  or  C  or  D  or  E.  B,  the  surety, 
filed  his  bill  praying  that  C,  the  original  creditor, 
and  his  trustees,  and  all  claiming  under  the  settle- 
ment, might  be  held  bound  by  the  statements  in  the 
petition,  and  that  the  money  of  A,  the  principal 
debtor,  received  by  the  solicitor  of  C,  ought  to  be 
treated  as  received  for  C,  or  for  the  trustees  of  his 
marriage  settlement.  One  of  the  Vice  Chancellors 
decided  that  as  the  primary  fund  was  lost  by  reason 
of  the  neglect  of  the  trustees  in  not  obtaining  a  stop- 
•order,  the  creditors  could  not  have  recourse  to  the 
fund  secondarily  liable,  and  that  the  share  of  the 
surety  was  not  liable  to  the  debt : — Held,  upon  ap- 
peal, first,  that  it  is  not  necessary  to  give  a  surety 
notice  of  an  assignment  of  a  debt,  and  that  the  share 
of  the  surety  was  not  discharged  by  the  want  of 
notice;  secondly,  that  the  omission  of  the  trustees  to 
obtain  a  fresh  stop-order  on  the  occasion  of  the  as- 
signment to  them  gave  the  surety  no  right  or  equity ; 
thirdly,  that  neither  the  principal  nor  the  surety 
were  bound  by  the  allegations  in  the  petition,  the 
solicitor  not  being  authorized  to  make  them  or  to  act 
in  the  matter;  fourthly,  that  the  share  of  the  surety 
wa3  liable  to  make  good  any  deficiency  of  the  share 
of  the  principal  debtor  not  occasioned  by  the  default 
of  the  original  creditor,  although  tlie  principal 
security  was  lost  through  an  order  of  the  Court. 
Wheaikyr.  Baslow,  24  Law  J.  Eep.  (n.s.)  Chanc.  727. 

The  solicitor  was  ordered  to  shew  cause  why  he 
should  not  be  struck  oiF  the  roll.    Ibid. 


A  party,  relying  on  his  ignorance  of  facts,  must 
shew,  not  only  that  he  had  not  the  information,  but 
that  he  could  not  with  due  diligence  obtain  it. 
Waion  V.  Wareimg,  15  Beav.  151. 

The  plaintifi^,  a  surety,  sought  to  set  aside  a  deed, 
executed  in  1848,  on  the  ground  that  he  had  been 
released  by  a  transaction  between  the  principals  in 
1842,  of  which  he  was  ignorant  in  1848.  It  appeared 
that  he  had  made  inquiries  in  1845,  and  was  referred 
to  persons  who  could  give  him  the  information,  but 
neglected  to  do  so  until  the  end  of  1849,  when  he 

obtained  it : Held,  that  having  in  1845  the  means 

of  acquiring  the  knowledge,  he  must  be  deemed  to 
have  had  it  in  1848,  and  his  bill  was  dismissed. 
Ibid. 

A  necessary  consequence  of  a  reservation  in  a  com- 
position deed  of  a  creditor's  remedy  against  a  surety, 
is  the  continuance  of  the  surety's  right  to  be  indem- 
nified by  the  principal  debtor,  and  this  right  will 
not  be  held  to  be  abandoned  unless  a  contract  to 
abandon  it  is  proved.  Close  v.  Close,  i  De  Gex, 
M.  &  G.  176. 

Therefore,  where  one  of  the  creditors,  who  acceded 
to  a  composition  deed,  was  also  a  residuary  legatee 
of  a  surety  for  the  compounding  debtors  to  another 
creditor,  and  one  of  the  compounding  debtors  hap- 
pened to  be  the  surety's  executor, — Held,  that  the 
residuary  legatee's  accession  must  be  taken  to  have 
been  in  respect  of  his  direct  debt  only,  and  did  not 
preclude  him  from  insisting  on  the  surety's  estate 
being  indemnified  by  the  debtors.     Ibid. 

One  of  the  makers  of  a  joint  and  several  promissory 
note,  who  was  a  surety  for  the  other,  eifected  an  in- 
surance on  the  life  of  the  latter,  with  his  privity  and 
concurrence,  for  an  amount  equal  to  that  secured 
by  the  note.  The  principal  died,  having  appointed 
the  surety  his  executor,  and  the  surety  received  the 
insurance  money : — Held,  that  to  the  extent  to  which 
it  was  not  required  for  indemnifying  the  surety,  it 
ought  to  be  applied  in  payment  of  the  debt.  Xea  v. 
Smton,  6  De  Gex,  M.  &  G.  823;  19  Beav.  324. 

In  a  suit  by  A  against  B  and  C,  a  conveyance  of 
an  estate  by  A  to  B  was  declared  void  and  set  aside 
for  fraud,  except  as  to  an  intermediate  mortgage  of 
the  estate,  made  by  B  to  D  to  secure  a  sum  of 
money  lent  by  D  to  B,  and  for  which  C  had  joined 
B,  as  his  surety  in  a  bond  and  covenant  to  D ;  and 
the  decree  also  directed  B  to  redeem  the  estate  and 
procure  its  reconveyance  to  A,  and  if  he  did  not  do 
so,  gave  A  the  right  to  redeem,  and  to  use  the  name 
of  B  for  that  purpose,  and  to  recover  from  B  the 
money  which  A  should  pay  to  D  for  such  reconvey- 
ance; and  the  bill  was  dismissed  against  C.  A  after- 
wards procured  an  assignment  of  D's  mortgage  to  a 
trustee,  and,  in  the  name  of  the  mortgagees,  brought 
an  action  against  C  on  his  covenant  and  bond : — 
Held,  that  if  A  had  redeemed  D,  the  debt  would 
have  gone  as  against  C ;  that  C,  as  the  surety  of  B, 
would,  on  payment  of  the  mortgage-debt,  be  entitled 
to  the  benefit  of  the  security  held  by  D,  such  secu- 
rity not  having  been  disturbed  by  the  decree  ;  that 
the  charge  of  participation  by  C  in  the  fraud,  whereby 
B  had  been  enabled  to  create  the  mortgage  on  the 
estate,  was  not  a  ground  for  depriving  C  of  such 
right;  and  that  C  was  therefore,  in  a  suit  for  an  in- 
junction to  restrain  A  from  suing  him  on  the  bond 
and  covenant,  entitled  to  such  relief.  Yonge  v. 
Jleyndl,  9  Hare,  809. 
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The  circumstance  of  the  dismissal,  as  against  C, 
of  the  bill  brought  by  A  against  B  and  C,  which 
prayed  that  the  mortgage-debt  might  be  paid  by  B 
and  C,  was  material  to  the  case,  though  it  was  not 
alone  conclusive,  as  it  might  well  be  that  there  might 
be  no  equity  to  compel  C  to  pay  the  debt,  though  C 
might  have  no  equity  to  be  relieved  from  his  legal 
liability  to  pay  it.     Ibid. 

The  right  of  a  surety  to  the  benefit  of  the  security 
held  by  the  creditor  is  derived  from  the  obligation  of 
the  principal  debtor  to  indemnify  his  surety— semSfe. 
Ibid. 

The  contract  of  suretyship  entitles  the  surety  to 
require  that  his  position  shall  not  be  altered  by  any 
arrangement  between  the  creditor  and  the  principal 
debtor  from  that  in  which  he  stood  at  the  time  of  the 
contract,  and  it  therefore  entitles  him  absolutely  to 
the  benefit  of  all  the  securities  for  the  debt  which  the 
creditor  held  at  the  time  of  the  contract;  it  also  enti- 
tles the  surety  at  any  time  to  require  that  the  creditor 
shall  enforce  against  the  principal  debtor,  not  only 
all  his  remedies  and  all  the  securities  for  the  debt 
which  he  had  at  the  time  of  the  contract,  but 
also  any  securities  for  the  debt  which  the  cre- 
ditor may  have  acquired  subsequently  to  the  con- 
tract, and  which  he  holds  at  the  time  that  the 
surety  requires  him  to  proceed.  And  as  a  person 
paying  otf  a  debt  for  which  he  is  liable  is  entitled  in 
equity  to  stand  in  the  place  of  the  creditor,  and  to 
have  the  benefit  of  the  securities  held  by  the  creditor 
for  such  debt,  so  the  surety,  on  paying  oif  the  debt 
of  the  principal  debtor,  is  entitled  to  require  from 
the  creditor  the  benefit,  not  only  of  the  securities 
for  the  debt  which  the  creditor  had  at  the  time  of  the 
contract  of  suretyship,  but  also  of  all  the  securities 
which  he  holds  at  the  time  he  is  paid  ofi'.  But  there 
is  no  implied  duty  in  the  contract  of  suretyship 
which  requires  the  creditor  to  retain  for  the  benefit 
of  the  surety  securities  for  the  debt  which  he  might 
subsequently  receive  from  the  principal  debtor,  and 
'which,  whilst  the  creditor  holds  them,  the  surety  does 
not  call  upon  him  to  enforce.  And  a  creditor  who, 
after  the  contract  of  suretyship,  having  taken  a  fur- 
ther security  from  the  principal  debtor,  subsequently 
parts  with  that  security,  does  not  thereby,  either 
wholly  or  pro  tamto,  release  the  surety.  Newton  v. 
Charlton,  10  Hare,  646. 

A,  B  and  C  contracted  with  a  company  to  execute 
certain  works  on  given  terms;  D  and  E  gave  a  bond 
as  their  sureties  for  the  performance  of  the  con- 
tract; A  and  B  retired  from  the  partnership,  and  F 
was  substituted.  Afterwards  disputes  arose  between 
the  company  and  C  and  F  as  to  the  conduct  of  the 
works,  and  various  transactions  took  place,  by  which 
the  terms  of  the  contract  were  vai'ied,  and  during 
which  the  company  paid  to  C  and  F  certain  monies 
which  it  had  been  agreed  originally  should  be  paid 
to  A,  B  and  C.  D  and  E,  the  sureties,  were  no 
parties  to  these  transactions,  and  gave  no  express 
consent;  but  they  had  been  the  solicitors  of  A,  B 
and  C  in  the  original  contract,  knew  of  all  the  sub- 
sequent transactions,  and  acted  as  the  solicitors  of  C 
and  F;  and,  as  such  solicitors,  prepared  many  of  the 
documents  required  for  such  transactions.  The  com- 
pany having  brought  an  action  on  the  bond  against 
the  sureties  for  breach  of  contract,  they  filed  this  bill 
to  restrain  the  action  : — Held,  that  the  sureties  were 
not   discharged,  and  that  the  action  could  not  be 


stopped.     WoodcocJe  v.  the  Oxford  <md  Worcester 
Mail.  Co.,  1  Drew.  S21. 

A  creditor,  whose  debt  was  secured  by  the  bond 
of  the  principal  debtor  and  a  surety,  took,  after  the 
date  of  the  transaction,  further  security  from  the 
principal  debtor,  and  afterwards  gave  up  that  further 
security : — Held,  that  this  did  not  discharge  the 
surety.     Newton  v.  Chorlton,  2  Drew.  333. 


PRISONER. 

Case  against  the  keeper  of  the  Queen's  Prison  for 
not  having  the  body  of  a  debtor  before  the  Exchequer 
pursuant  to  a  writ  of  habeas  corpus  ad  satisfadendmn. 
Plea,  not  guilty  by  statute.  The  defendant  had  in 
his  custody  a  debtor,  detained  at  the  suit  of  the 
plaintiff  on  a  ca.  sa.  from  the  Palace  Court.  The 
debtor  subsequently  petitioned  the  Insolvent  Court 
for  his  discharge  under  1  &  2  Vict.  c.  110.  b.  35. 
On  the  7th  of  January,  the  vesting  order  was  made. 
On  the  27th  of  March  the  plaintiff  sued  out  a 
habeas  corpus  ad  satisfaciendum,  returnable  on  the 
16th  of  April,  to  charge  the  defendant  in  execution. 
On  the  8th  of  April  the  Insolvent  Court  ordered  the 
debtor  to  be  discharged  forthwith  as  to  debts  due 
on  the  7th  of  January,  excepting  a  debt  due  from  the 
plaintiff,  and  as  to  that  that  he  should  be  discharged 
as  soon  as  he  should  have  been  in  custody  at  the 
suit  of  the  plaintiff  for  three  months  to  he  computed 
from  the  time  of  the  vesting  order.  The  warrant, 
dated  the  9  th  of  April,  directed  the  discharge  of  the 
debtor  in  conformity  with  the  terms  of  the  vesting 
order,  and  on  that  day  the  prisoner  was  discharged. 
The  defendant,  on  the  15th  of  April,  returned  to 
the  writ  of  haieas  that  the  debtor  was  discharged 
by  a  warrant  of  the  Insolvent  Court : — Held,  first, 
that  the  defendant  was  entitled  to  give  the  act  and 
the  special  matter  in  evidence  under  the  plea  of  not 
guilty  by  statute,  pursuant  to  the  1  &  2  Vict.  c.  110. 

B.  110 Qucere — If  the  defence  was  open  to  the 

defendant  under  the  plea  of  not  guilty.  Held, 
secondly,  that  the  defendant  was  bound  to  discharge 
the  debtor;  that  he  had  no  power  to  detain  him 
until  the  return  of  the  writ,  or  to  take  bail  for  his 
appearance  thereto,  or  to  retake  him  after  his  dis- 
charge. Thirdly,  that  the  warrant  was  not  void,  its 
meaning  being  that  the  debtor  was  to  be  discharged 
forthwith.  Bariiey  v.  Hudson,  20  Law  J.  Rep. 
(h.s.)  Exch.  llj  5  Exch.  Rep.  845. 


PRODUCTION    AND    INSPECTION    OF 
DOCUMENTS. 

[See  Pbactiob  in  Eqottt.] 

(A)  In  general. 

(B)  Irrespective  of  the  Statute. 

(C)  Under  the  Statute. 


(A)  In  general. 

Action  by  the  assignee  of  the  reversion  on  a 
covenant  in  a  lease.  The  deed  of  assignment  of  the 
reversion  to  the  plaintiffs  was  subject  to  certain  "mort- 
gage debts."  The  defendant,  in  order  to  prove  that 
the  legal  estate  was  out  of  the  plaintiffs,  called,  the 
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attorney  of  a  person  to  whom  the  mortgage  (subject 
to  which  the  assignment  had  been  made)  had  been 
transferred,  to  produce  the  mortgage  deed  under  a 
sabpcma  duces  tecum.  The  attorney  refused  to 
produce  it,  and  said  that  his  client  had  instructed 
him  not  to  produce  it.  Another  witness  was  then 
called  to  give  secondary  evidence  of  the  contents  of 
the  deed,  by  means  of  a  draft;  and  in  order  to 
identify  the  deed  with  the  draft,  the  Judge  ordered 
the  attorney  to  produce  the  deed,  and  to  allow  the 
second  witness  to  look  at  the  indorsement;  upon 
which  the  witness  identified  it  as  the  deed  of  which 
the  draft  was  a  copy,  and  thereupon  secondary 
evidence  was  received  of  the  contents  of  the  deed : — 
Held,  first,  that  the  privilege  of  the  client  was  not 
violated  by  requiring  the  attorney  to  shew  the 
indorsement  on  the  deed.  Secondly,  that  the  omis- 
sion to  subpcena  the  client  was,  under  the  circum- 
stances, no  ground  for  excluding  secondary  evidence 
of  the  contents  of  the  deed.  Thirdly,  by  Orompton, 
J.,  and  semhle,  by  Coleridge,  J.,  Wigktman,  J.  and 
Erie,  J.,  that  if  the  privilege  of  the  client  had  been 
violated,  the  party  to  the  action  against  whom  the 
evidence  was  admitted,  could  not  make  it  a  ground 
of  application  for  a  new  trial.  Phelps  v.  Prew,  23 
Law  J.  Rep.  (u.s.)  Q,B.  140;  3  E.  &  B.  430. 

The  plaintiff,  who  were  assignees  of  a  bankrupt 
firm  at  Teneriffe,  filed  their  bill  against  the  defen- 
dants, three  brothers,  one  of  whom  managed  the 
business  of  the  Teneriffe  firm,  for  an  account  of 
certain  remittances  forwarded  by  the  manager  of  the 
Tenerifife  firm  to  his  brother,  as  agent  in  London. 
The  defendant,  the  London  agent,  set  up  as  a  defence 
certain  proceedings  in  the  Lord  Mayor's  Court, 
instituted  by  the  third  defendant  as  executor  of  his 
fether,  under  which  the  money  in  the  hands  of  the 
agent  of  the  Teneriffe  firm  was  attached  for  a  debt 
alleged  to  be  due  to  the  estate  of  the  father.  Upon 
motion  for  production  of  documents,  it  was  held, 
that  letters  which  had  passed  between  the  London 
agent  and  his  solicitors  with  reference  to  the  litiga- 
tion in  this  suit  were  privileged.  That  letters  which 
had  passed  between  such  solicitors  and  the  attorney 
acting  in  the  proceedings  in  the  Lord  Mayor's 
Court  were  also  privileged;  but  that  the  letters  from 
the  defendant,  the  manager  of  the  Teneriffe  firm,  to 
the  co-defendant,  the  agent  in  London,  for  the  pur- 
pose of  being  communicated  to  hia  solicitors,  with  a 
view  to  the  litigation  in  this  suit,  were  not  privileged. 
Goodall  V.  lAttle,  20  Law  J.  Rep.  (ir.s.)  Chanc.  132; 
1  Sim.  N.S.  155. 

The  plaintiff  filed  his  bill,  alleging  that  during  the 
time  his  subjects  were  in  a  state  of  rebellion,  certain 
money  had  been  taken  from  the  royal  treasury  and 
had  been  sent  over  by  the  provisional  government  to 
the  defendants,  as  their  agents  in  this  country,  for 
the  purchase  of  a  steam-ship.  The  plaintiff,  having 
been  reinstated  in  his  government,  filed  this  bill  for 
the  purpose  of  obtaining  possession  of  the  ship  so 
purchased  by  the  defendants,  and  it  prayed  produc- 
tion of  documents  relating  to  the  matters.  The 
defendants  alleged  that  the  money  expended  in  the 
purchase  of  the  ship  had  not  been  taken  from 
the  treasury,  but  had  been  contributed  by  many 
thousand  persons  in  Sicily.  They  admitted  posses- 
sion of  the  documents,  but  refused  production  in  the 
absence  of  the  persons  for  whom  they  were  agents, 
and  alleged  that  some  of  the  documents,  if  produced. 


would  render  themselves  and  the  persons  from  whom 
they  had  received  the  money,  subject  to  criminal 
prosecution,  punishment,  and  penalties  in  Sicily  : — 
Held,  upon  motion,  that  the  documents  must  be 
produced.  The  King  of  the  Two  Sicilies  v.  Will- 
cox,  20  Law  J.  Rep.  (h.s.)  Chanc.  417;  1  Sim.  N.S. 
301. 

Production  of  maps,  plans,  and  other  documents 
made  by  land  agents  in  the  course  of  their  employ- 
ment, and  to  facilitate  them  in  letting  the  farms,  and 
in  computing  the  rents,  and  also  the  fines  to  be  paid 
by  copyhold  tenants,  will  be  ordered,  though  it  was 
alleged  that  they  were  made  for  private  use,  and 
were  not  paid  for  by  the  principal,  and  that  the  cost 
was  not  covered  by  the  poundage  which  it  had  been 
agreed  the  agents  should  receive.  Lady  JBeresford 
V.  Driver,  20  Law  J.  Rep.  (us.)  Chanc.  476;  14 
Beav.  387. 

Upon  a  bill  filed  against  three  directors,  who  were 
also  treasurers  and  trustees  of  a  public  company,  the 
defendants  were  required  to  produce  documents 
which,  by  their  answer,  they  stated  to  be  at  the 
office  of  the  company,  but  not  otherwise  in  their 
possession,  custody  or  power.  The  defendants, 
previously  to  the  motion  for  production,  had  ceased 
to  be  treasurers  and  trustees : — Held,  that  the  defen- 
dants could  not  be  compelled  to  produce  documents 
which  were  not  in  their  exclusive  possession,  but 
only  in  their  possession  jointly  with  the  other  direc- 
tors of  the  company.  Permy  v.  Goode,  22  Law  J, 
Rep.  (n.s.)  Chanc.  371;  1  Drew.  474. 

Land  agent^  paid  by  commission  will  be  directed 
to  deliver  up  such  maps,  plans  and  other  documents 
relating  to  the  estates  as  were  made  or  collected  by 
them  in  the  course  of  their  employment,  even  though 
it  is  alleged  that  they  were  made  for  their  own 
private  use.  Lady  Beresford  v.  Driver,  22  Law  J. 
Rep.  (n.s.)  Chanc.  407;  16  Beav.  134. 

The  question  in  the  suit  being  whether,  upon  the 
construction  of  certain  words  in  a  will,  an  estate  tail 
or  an  estate  in  fee  was  limited,  it  became  necessary 
for  the  plaintiff  to  prove  his  pedigree.  The  plaintiff 
moved  for  production  of  documents  in  the  defen. 
dant's  possession,  consisting  of  deeds  shewing  the 
precise  nature  and  extent  of  the  property;  copies  of 
pedigrees  furnished  to  counsel  to  defend  an  action 
of  ejectment  brought  against  the  defendant  by  the 
plaintiff;  extracts  from  parish  registries  of  births, 
deaths  and  marriages;  and  a  pedigree  from  the 
Heralds'  College  procured  by  the  defendant  for  his 
defence  to  the  action  : — Held,  that  the  extracts  from 
parish  registries  and  the  pedigree  from  the  Heralds' 
College  must  be  produced,  but  none  of  the  other 
documents  required.  Wright  v.  Vernon,  22  Law  J. 
Rep.  (n.s.)  Chanc.  447;  1  Drew.  344. 

Professional  communications  made  with  a  view  to 
secure  the  title  of  the  client  against  all  claimants  are 
privileged  from  production,  although  made  ante 
litem  motam.  Manser  v.  Dix,  24  Law  J.  Rep.  (h.s.) 
Chanc.  497;  1  Kay  &  J.  451. 

Where  a  solicitor  is  privileged  from  disclosing 
professional  communications  that  have  passed  be- 
tween his  client  and  himself,  the  client  will  be  also 
protected  from  disclosing  them,  the  privilege  being 
the  privilege  of  the  client,  and  not  of  the  solicitor. 
Ibid. 

Where  it  is  sworn  that  documents  are  confidential 
communications  relating  to  the  particular  suit,  or  to 
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another  suit,  which  though  not  actually  in  the 
matter  of  the  same  litigation,  involves  or  embraces 
the  same  issue,  they  are  privileged,  although  they  do 
not  directly  relate  to  the  particular  suit.  Tliompson 
V.  Folk,  1  Drew.  21 . 

The  plaintiff  impeached  a  certain  deed  in  the 
defendant's  possession,  and  stated  in  his  bill  that  this 
deed  had  been,  left  with  the  defendant  as  a  security 
for  a  loan  of  money  which  had  been  since  repaid. 
The  defendant  in  his  answer  admitted  the  possession 
and  relevancy  of  the  impeached  deed,  and  stated 
that  it  was  a  iond  fide  conveyance  to  him  for  valu- 
able consideration,  and  denied  that  it  had  ever  been 
so  deposited  with  him  as  in  the  bill  mentioned: — 
Held,  that  as  the  defendant  denied  that  he  was  a 
mortgagee,  the  plaintiff's  whole  statement  that  there 
had  been  such  a  mortgage,  and  that  it  was  paid  off 
must  be  regarded,  and  that  the  plaintiff  was  entitled 
to  the  production  of  the  deed ;  secus,  if  the  defendant 
had  claimed  the  privilege  of  a  mortgagee  to  refuse 
production  of  the  deed.  Jones  v.  Jones,  Kay,  App.  vi. 

If  a  title  deed  in  the  possession  of  the  defendant 
be  impeached,  all  subsequent  documents  which 
depend  upon  and  proceed  from  it  may  be  required 
to  be  produced,  as  well  as  the  deed  itself;  and, 
therefore,  in  a  suit  to  set  aside  a  conveyance  of  an 
equity  of  redemption  to  the  defendant,  a  receipt  for 
the  mortgage  money  obtained  by  him  after  the  date 
of  the  deed  must  be  produced.     Ibid. 

(B)  Ibeespeotivb  of  the  Statute. 

The  defendant  had  a  freehold  interest  in  certain 
premises,  and  was  also  assignee  of  the  lease  of  other 
adjoining  premises,  the  reversion  of  which  was  in  the 
lessor  of  the  plaintiff.  The  defendant  for  some  time 
previous  to,  and  until  the  end  of  the  term,  occupied 
the  freehold  and  leasehold  premises  together,  and, 
as  the  lessor  of  the  plaintiff  stated,  had  obliterated 
the  boundaries  between  them.  On  the  expiration  of 
the  lease,  the  lessor  of  the  plaintiff  brought  eject- 
ment to  recover  a  portion  of  the  land,  which  he 
claimed  as  parcel  of  the  leasehold,  and  alleged  that 
the  defendant  claimed  as  his  freehold;  and  he  prayed 
to  be  permitted  to  inspect  the  lease,  the  assignment 
of  the  lease  to  the  defendant,  and  the  conveyance  of 
the  freehold  to  the  latter,  alleging  that  he  believed 
that  the  parcels  in  the  lease  and  in  the  conveyance  of 
the  freehold  would  help  to  make  out  his  case.  Held, 
that  he  was  entitled  to  inspect  the  lease  (if  he  had 
no  counterpart)  and  also  the  assignment,  but  not 
the  conveyance  of  the  freehold,  as  that  deed  did  not 
prove  any  part  of  the  plaintiff's  title  to  the  land  he 
sought  to  recover.  Doe  A.  Avery  v.  Lamgford,  21 
Law  J.  Rep.  Cn.s.)  Q.B.  217;  1  Bail  C.C.  37. 

The  plaintiff  having  declared  on  a  guarantie  con- 
tained in  a  letter  by  the  defendant,  who  stated  in 
his  affidavit  his  belief  that  the  letter,  if  produced, 
would  establish  his  defence  to  the  action,  and  that 
he  was  advised  and  believed  that  it  was  necessary  for 
his  attorney  to  be  informed  of  its  true  purport  and 
effect,  in  order  to  prepare  his  defence  to  the  action, 
— Held,  that  the  defendant  was  entitled,  irrespec- 
tive of  the  14  &  IS  Vict.  k.  99.  s.  6,  to  an  inspec- 
tion and  copy  of  the  letter.  BhicTc  v.  Qompertz,  21 
Law  J.  Rep.  (n.s.)  Exch.  25;  7  Exch.  Rep.  67. 

Wherever  an  action  is  brought  upon  an  instru- 
ment in  which  the  defendant  has  an  interest,  the 
Court  has  a  common  law  jurisdiction  to  order  the 


plaintiff  to  allow  the  defendant  to  inspect  it.  Eject- 
ment was  brought  to  recover  a  house  upon  the 
ground  of  a  forfeiture  by  reason  of  breaches  of  cove- 
nant contained  in  two  lenses  comprising  the  house 
in  question.  W,  the  tenant  in  possession  of  the 
house,  took  out  a  summons  to  inspect  these  leases. 
Before  the  Judge,  it  was  alleged  that  W  was  in  law- 
ful occupation  of  the  house.  The  attorney  for  the 
lessors  of  the  plaintiff,  neither  admitting  nor  deny- 
ing that  this  was  so,  objected  to  the  order  on  the 
ground  that  the  leases  were  part  of  his  title  deeds, 
which  W  had  no  right  to  inspect.  The  Judge  con- 
sidered the  statement  of  W  to  be  true,  as  it  was  not 
denied,  and  made  the  order  to  inspect : — Held,  that 
this  order  was  properly  made  under  the  common 
law  jurisdiction  of  the  Court.  Doe  d.  Child  v.  Roe, 
22  Law  J.  Rep.  (if.s.)a.B.102;  1  E.  &  B.  279. 

(C)  Under  the  Statute. 

The  statute  14  &  15  Vict.  c.  99.  s.  6.  does  not 
enable  a  party  to  an  action  to  call  upon  his  opponent 
to  answer,  by  affidavit,  whether  he  has  any  document 
in  his  possession  relating  to  the  matters  in  question 
in  the  action,  and,  if  any,  to  specify  what  they  are  ; 
but  it  entitles  him  to  have  an  inspection  of  all  docu- 
ments in  the  possession  of  the  other  party,  material 
and  relevant  to  the  proof  of  the  case  on  which  the 
applicant  relies.  Rayner  v.  Allhvsen,  21  Law  J. 
Rep.  (n.s.)  Q.B.  68. 

The  statute  14  &  15  Vict.  t.  99.  =.  6.  does  not 
enable  a  paj-ty  to  an  action  to  search  generally  his 
opponent's  books  and  papers  with  a  view  of  detect- 
ing a  flaw  in  his  opponent's  case,  but  entitles  him 
to  inspect  those  documents,  and  those  only,  in  his 
opponent's  possession  which  are  relevant  to  the  case 
on  which  the  applicant  relies.  The  applicant  can- 
not, by  alleging  that  his  opponent  is  in  possession  of 
documents  material  to  the  issues  to  be  maintained 
by  the  former,  compel  the  latter  to  make  affidavits 
in  answer,  to  discover  whether  he  has  any  such  do- 
cuments in  his  possession,  and  to  specify  what  they  are. 
Galsworthy  v.  Normam,  21, Law  J.  Rep.  (n.s.)  Q.B. 
70. 

Where  an  application  is  made  for  inspection  of 
documents  under  the  14  &  ]  5  Vict.  c.  99.  s.  6,  a 
place  for  the  inspection  should  be  named.  Issue  need 
not  be  joined  before  the  order  is  applied  for.  Rogers 
V.  Turner,  21  Law  J.  Rep.  (n.s.)  Exch.  8. 

In  an  action  against  the  directors  of  a  joint-stock 
company  to  recover  money  alleged  to  be  due  to  the 
plaintiff  for  services  as  secretary  to  the  company, 
the  plaintiff  made  an  affidavit  that  there  was,  as  he 
believed,  in  the  possession  of  the  company  and  of 
the  directors  thereof  a  book  or  books  containing 
minutes  of  the  resolutions,  orders  and  proceedings  of 
directors  and  provisional  directors  of  the  company 
and  of  the  committees  thereof;  and  that  he  was  ad- 
vised that  it  might  be  necessary  that  the  said  minutes 
or  some  parts  thereof  should  be  adduced  on  the 
trial  of  the  cause  as  evidence  on  his  part ;  and  that 
without  an  inspection  and  copy  thereof  he  could  not 
safely  proceed  to  trial;  and  that  he  had  no  copy  of 
the  said  minutes  in  his  possession  or  controul,  or  any 
certain  information  as  to  the  contents  thereof  or  any 
part  thereof: — Held,  that  this  affidavit  was  not  suffi- 
cient to  entitle  him  to  an  order  for  inspection  of  any 
of  the  documents.  Pepper  v.  Chambers,  21  Law 
J.  Rep.  (n.s.)  Exch.  31;  7  Exch.  Rep.  226. 
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The  books  kept  by  the  keeper  of  a  lunatic  asylum, 
under  8  &  9  Vict.  c.  100,  are  not  privileged  from 
production,  and  therefore  in  an  action  for  alleged 
neglect  and  improper  treatment  of  the  plaintiff  by  the 
defendant  as  keeper  of  an  asylum,  an  order  was 
made,  under  the  14  &  15  Vict.  c.  99.  a.  6,  for  the 
inspection  by  the  plaintiff  of  the  book  of  admissions, 
the  medical  visitation  book,  the  case  book,  the  visitors' 
book,  &c.  so  far  as  they  related  ,to  him.  Sill  v. 
PMI^,  21  Law  J.  Eep.  (n.s.)  Exch.  82;  7  Exch. 
Rep.  232. 

An  order  was  also  made  as  to  letters  written  by  the 
wife  of  the  plaintiff  to  the  defendant,  and  also  by  the 
Commissioners  of  Lunacy  to  the  defendant.     Ibid. 

The  costs  of  obtaining  an  order  of  inspection  are 
costs  in  the  cause,  but  the  costs  of  the  actual  inspec- 
tion are  payable  by  the  party  inspecting.     Ibid. 

The  power  to  order  an  inspection  of  documents 
given  by  the  14  &  15  Vict  c.  99.  s.  6.  is  not  a 
power  of  compelling  the  discovery  of  documents  in 
the  possession  of  the  opposite  party.  To  obtain  such 
inspection,  it  must  be  shewn  that  an  action  or  legal 
proceeding  is  pending;  that  there  are  circumstances 
sufficient  to  establish  a  primd  facie  case  that  the 
documents  are  in  the  possession  or  under  the  con- 
troul  of  the  opposite  party,  and  that  they  relate  to 
such  action  or  legal  proceeding;  and  that  the  appli- 
cant would  by  a  bill  of  discovery  or  other  proceeding 
in  equity  obtain  an  inspection,  ffimt  v.  Hewitt,  21 
Law  J.  Rep.  (n.s.)  Exch.  210;  7  Exch.  Rep.  236. 

The  right  of  a  plaintiff  in  equity  to  a  discovery  is 
limited  to  a  question  in  the  cause,  and  to  such 
material  documents  as  relate  to  the  proof  of  the  ap- 
plicant's case  on  the  traal,  and  does  not  extend  to  the 
discovery  of  the  manner  in  which  the  opponent's 
case  is  to  be  established,  or  to  evidence  which  relates 
exclusively  to  his  case.  Under  this  statute,  the  ap- 
plicant must  therefore  shew  the  nature  of  the  question 
to  be  tried,  and  state  with  sufficient  distinctness  the 
reason  of  the  application  and  the  nature  of  the  docu- 
ments, in  order  to  satisfy  the  Court  or  Judge  that 
the  documents  are  desired  to  enable  the  party  to 
support  his  own  case,  and  not  to  find  a  flaw  in  the 
case  of  his  opponent;  and  also  that  the  opponent  may 
admit  or  deny  the  possession  of  the  documents,  or 
excuse  their  production  on  the  ground  that  they 
relate  exclusively  to  his  own  case  or  that  he  is 
privileged  from  producing  them.     Ibid. 

Where,  therefore,  to  an  action  by  an  architect  for 
the  commission  due  for  superintending  certain  build- 
ings for  the  defendant,  the  affidavit  in  support  of  a 
rule  for  inspecting  the  plaintiff's  journal  or  day-book 
alleged  that  the  work  was  never  done;  that,  if  done, 
it  was  charged  at  too  high  a  rate,  and  also  that  it  was 
done  upon  the  credit  of  another,  but  the  authority  of 
that  other  to  pledge  the  defendant's  credit  was  not 
negatived, — Held,  that  although  the  affidavit  was 
defective  in  this  respect,  yet  that  the  defendant  was 
entitled  to  the  inspection,  to  see  if  there  were  any 
entries  relating  to  the  work,  and  what  prices  were 
charged.     Ibid. 

In  an  action  by  a  share-broker  in  respect  of  the 
purchase  of  stock,  in  which  the  biU  of  particulars 
allowed  several  credits,  the  defendant  applied  under 
the  14  &  15  Vict.  u.  9S.  a.  6.  for  leave  to  inspect  the 
books,  documents,  &c.  in  the  possession  of  the 
plaintiff,  upon  an  affidavit  of  his  attorney,  which 
stated  that  upon  the  purchase  of  the  stock  the  plain- 
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tiff  received,  as  the  deponent  was  informed  and 
yerily  believed,  divers  bonds,  representing  the  security 
for  the  said  stock,  which  securities  remained  in  the 
hands  of  the  plaintiff,  the  particulars  of  which  he 
neglected  to  furnish  to  the  defendant,  <tc. ;  and  also 
divers  books,  papers,  writings,  entries,  accounts  and 
other  documents  in  relation  to  the  said  stock,  &c. ; 
and  that  it  was  material  and  necessary  in  order  to 
enable  the  defendant  to  defend  the  action,  and  to 
arrive  at  a  just  and  proper  conclusion  as  to  the  state 
of  the  accounts  between  him  and  the  plaintiff,  that 
the  deponent  or  the  defendant  should  inspect  and 
take  copies  of  all  such  bonds,  books,  &c.,  which  the 
deponent  verily  believed  were  in  the  possession  or 
under  the  controul  of  the  plaintiff,  that  the  plaintiff 
had  delivered  to  the  defendant  two  accounts  relating 
to  the  matters  in  question;  and  that  the  deponent 
verily  believed  that  neither  the  particulars  of  de- 
mand nor  those  accounts  set  forth  the  true  state  of 
the  accounts  between  the  parties,  &c.;  and  that  the 
application  was  made  hon&  fide,  &o. : — Held,  that 
no  ground  was  shewn  for  an  order  to  inspect  under 
the  statute.  Sneider  v.  Mangiino,  21  Law  J.  Rep. 
(h.s.)  Exch.  121;  7  Exch.  Rep.  229. 

Where  it  reasonably  appears  upon  affidavit  that 
a  document  in  the  possession  of  one  party,  is  mate- 
rial in  support  of  the  case  of  the  other  party,  or  to 
contradict  the  case  set  up  in  answer,  an  inspection 
of  such  documents  will  be  granted.  Scott  v.  WaVeer, 
22  Law  J.  Rep.  (s.s.)  Q.B.  404;  2  E.  &  B.  SSS. 

Detinue  to  recover  a  mortgage-deed  made  between 
P  of  the  one  part  and  the  plaintiff  of  the  other 
part.  Plea,  first,  non  detinet;  second,  that  the  deed 
was  not  the  property  of  the  plaintiff;  third,  a  lien 
for  work  done  by  the  defendant  as  attorney  for  the 
plaintiff.  A  bill  of  particulars  of  the  alleged  lien 
was  delivered  to  the  plaintiff,  and  consisted  of  the 
defendant's  bill  of  costs  in  an  action  and  reference 
between  the  said  P  and  the  Great  Western  Railway 
Company.  In  support  of  a  rule  for  an  inspection 
of  the  defendant's  day-books,  &c.,  during  a  stated 
period,  relating  to  the  particulars  of  lien,  the  plain- 
tiff's affidavit  stated  that  he  had  not  retained  the 
defendant  in  the  said  action  and  reference,  and  that 
he  was  not  indebted  in  respect  of  the  said  bill  of 
costs,  and  that  the  defendant's  day-books,  &c.  from 
which  the  said  bill  of  costs  had  been  made,  would, 
as  he  verily  believed,  shew  that  the  said  P  and  not 
the  plaintiff  was  the  real  debtor  to  the  defendant, 
and  that  he  verily  believed  that  all  or  some  one  of 
the  said  books  would  furnish  material  evidence  in 
support  of  liis  case,  and  that  an  inspection  of  such 
books  was  material  and  necessary  for  the  support  of 
the  action.  On  the  other  hand,  the  defendant  made 
an  affidavit  stating  that  the  deed  in  question  was  a 
deed  whereby  P  assigned  to  the  plaintiff  all  claims 
and  demands  due  to  P  from  the  G.  W.  R.  C.  for 
which  an  action  had  been  brought,  which  was  made 
the  subject  of  a  reference  to  the  arbitration  then 
pending ;  that  after  the  date  of  the  deed  the  defen- 
dant acted  as  the  attorney  for  the  plaintiff  in  con- 
nexion with  the  reference,  and  at  the  commence- 
ment of  the  suit  had  a  lien  on  the  deed  for  his  costs 
and  charges  so  incurred,  and  for  fees  paid  to  counsel 
for  and  on  account  of  the  plaintiff: — Held,  that  it 
was  to  be  assumed  that  there  were  entries  in  books 
from  which  the  bill  of  particulars  had  been  made 
out,  which  might  be  good  evidence  for  the  plaintiff 
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to  rebut  the  defendant's  case,  and  therefore  that  the 
plaintiff  was  entitled  under  the  14  &  15  Vict.  c.  99. 
to  an  inspection  of  the  entries  in  the  defendant's 
books  relating  to  the  bill  of  particulars.     Ibid. 

A  feigned  issue  was  brought  under  the  Inclosure 
Act  (8  &  9  Vict.  c.  118.),  the  question  being  whether 
the  plaintiff,  as  lord  of  the  manor  of  L,  was  interested 
in  the  soil  of  certain  lands  proposed  to  be  inclosed, 
in  right  of  the  manor,  so  as  to  be  entitled  to  dissent 
from  the  inclosure.  The  case  of  the  defendants  was, 
that  by  an  agreement  made  in  1800,  between  A,  the 
then  lord  of  the  manor,  and  all  the  persons  entitled 
to  rights  of  common,  and  an  award  made  thereunder, 
148  acres  were  allotted  to  the  .lord  in  lieu  of  his 
manorial  rights,  and  that  certain  leases  and  agree- 
ments for  leases  of  part  of  the  land  so  allotted  had 
been  subsequently  granted  by  the  lords  of  the  manor : 

Held,  that,  under  the  14  &  15  Vict.  c.  99.  a.  6, 

the  defendants  were  entitled  to  have  inspection  of  the 
following  documents: — 1.  Certain  deeds  of  convey- 
ance of  the  manor  to  A,  and  by  A  to  the  present 
plaintiff;  these,  although  title  deeds,  being  capable 
of  being  used  for  the  purpose  of  substantiating  the 
defendant's  case,  and  not  merely  of  negativing  that 
of  the  plaintiff.  2.  The  leases,  and  agreements  for 
leases  alleged  to  have  been  made  under  the  agree- 
ment of  1800,  (which  was  not  in  the  possession  of  the 
plaintiff);  as  these  might  be  material  to  shew  that 
the  lords  of  the  manor  had  acted  as  owners  in  seve- 
ralty of  the  lands  in  question,  and  not  in  virtue  of 
their  ordinary  manorial  rights.  Ricca/rd  v.  ike  In- 
closwre  Commissioners  for  England  cmd  Wales,  24 
Law  J.  Rep.  (h.s.)  Q,B.  49;  4  E.  &  B.  329. 

In  order  to  support  an  application  to  inspect,  it  is 
sufficient  if  the  party  applying  shews  that  the  docu- 
ments sought  to  be  inspected  are  in  the  possession, 
custody,  or  controul  of  the  other  party,  and  are  mate- 
rial to  substantiate  his  own  case;  the  effect  of  the  evi- 
dence to  prove  that  case  being  a  matter  to  be  decided 
upon  the  trial,  and  forming  no  ground  for  determining 
whether  the  inspection  should  or  should  not  be  order- 
ed.    Ibid. 

Where  upon  an  examination  on  interrogatories, 
under  sect.  51.  of  the  Common  Law  Procedure  Act, 
1854,  a  party  admits  that  documents  material  to  the 
issues  are  in  his  possession,  but  declines  to  set  forth 
copies  or  the  contents  of  them,  the  opposite  party 
cannot  compel  an  inspection  and  dehvery  of  copies 
of  such  documents  under  the  same  section,  but  must 
for  this  purpose  apply  to  the  Court  or  a  Judge  under 
the  50th  section.  Scott  v.  Zygomalas,  24  Law  J.  Rep. 
(n.s.)  Q,.B.  129;  4  E.  &  B.  483. 

The  Court  refused  leave  to  the  defendant  to  inspect 
an  account  book  of  the  plaintiff's  believed  to  contain 
an  entry  of  a  sum  of  200?.,  stated  by  the  plaintiff, 
immediately  after  the  death  of  the  defendant's  wife, 
to  have  been  lent  to  her  by  the  plaintiff,  such  entry 
forming  no  part  of  the  defendant's  case.  Wright  v. 
Morrey,  24  Law  J.  Rep.  (n.s.)  Exch.  259. 


PROHIBITION. 

[See  Inferior  Courts.] 

Where  an  inferior  Court  has  no  jurisdiction  to 

entertain  a  suit,  it  is  not  necessary  to  entitle  a  party 

to  a  prohibition  that  he  should  have  there  pleaded 

to  the  jurisdiction,  and  that  the  plea  should  have 


been  overruled.  Be  Hdber  v.  the  Queen  of  Portugal' 
20LawJ.Rej).  (N.s.)Q.B.  488;  17  Q-B.  Rep.  171. 

The  Court  is  bound  to  grant  a  prohibition  where 
a  Court  has  no  jurisdiction,  upon  the  application  of  a 
stranger  as  well  as  of  a  party  to  the  proceedings.  Ibid. 

The  Vice  Chancellor  and  heads  of  the  colleges  in 
the  University  of  Cambridge  have  authority  to  make 
a  decree  that  every  tradesman  with  whom  any  person 
vn  statu  pupiUa/ri  should  contract  a  debt  exceeding 
61.  should  be  required  to  send  notice  thereof  at  the 
end  of  every  quarter  to  the  college  tutor  of  the  person 
so  indebted,  on  pain  of  being  punished  by  discom- 
muning  or  otherwise  as  to  the  Vice  Chancellor  and 
heads  of  colleges  should  seem  fit.     Ex  parte  Death, 

21  Law  J.  Rep.  (n.s.)  Q,.B.  337. 

Where  a  tradesman  resident  in  Cambridge  who 
has  violated  this  decree  is  summoned  to  appear  before 
the  Vice  Chancellor  and  heads  of  houses  to  answer 
the  complaint,  he  is  not  entitled  to  appear  by  counsel 
or  attorney  as  upon  a  judicial  proceeding.    Ibid. 

Upon  proof  that  the  tradesman  had  violated  the 
above  decree  it  was  ordered  by  the  Vice  Chancellor 
and  heads  of  colleges,  that  no  person  in  statu  pupil- 
lam,  should  contract,  &c.  or  have  any  tradings  or 
dealings  with  the  said  tradesman,  and  that  if  any 
person  in  statu  pupillari  should  disobey  this  decree 
he  should  be  punished  by  suspension,  rustication  or 
expulsion  as  the  case  should  appear  to  the  Vice 
Chancellor  and  heads  of  colleges  to  requiie: — Held, 
that  there  was  no  ground  for  a  prohibition  of  the 
proceedings.     Ibid. 

In  August  1860,  a  party  was  cited  to  appear  in 
the  Consistorial  Court  to  answer  his  wife  in  a  suit  for 
restitution  of  conjugal  rights.  He  duly  appeared, 
and  was  heard.  On  the  26th  of  April  1851,  he  re- 
ceived a  notice  from  the  wife's  proctor  that  the  Court 
would  be  moved  on  the  30th  for  an  order  to  take  his 
wife  home,  and  also  that  he  should  be  pronounced  in 
contempt  for  disobeying  two  monitions  for  payment 
of  alimony.  On  his  attending  the  court,  the  applica- 
tion made  against  him  related  to  alimony  only.  On 
the  9th  of  June  two  decrees,  ordering  him  to  receive 
his  wife  home,  and  to  pay  alimony,  were  made  in  his 
absence  and  without  his  knowledge,  no  notice  thereof 
having  been  given  to  him  till  the  2nd  of  September : 
— Held,  that  no  ground  was  shewn  for  a  prohibition ; 
and  that  as  the  ecclesiastical  court  had  jurisdiction, 
and  the  matter  related  to  the  practice  of  that  court, 
the  reifaedy  was  by  appeal,  or  by  application  to  that 
court.  Ex  parte  Story,  22  Law  J.  Rep.  (k.s.)  Exch. 
33;  8  Exch.  Rep.  195. 

Pending  an  action  by  the  shipowner  against  the 
charterer  for  freight,  a  monition  issued  from  the  Court 
of  Admiralty,  at  the  suit  of  the  holder  of  a  bottomry 
bond,  against  the  defendant,  by  which  he  was  directed 
to  bring  the  freight  into  court,  which  was  accordingly 
done.  The  freight  was  more  than  the  sum  claimed 
under  the  bottomry  bond.  This  Court  refiised  to 
grant  a  prohibition,  although  it  was  suggested  by  affi- 
davit that  the  suit  in  the  Admiralty  Court  was 
brought  by  collusion  with  the  defendant  to  defeat 
the  plaintiff's  action  for  the  freight.     In  re  Place, 

22  Law  .1.  Rep.  (n.s.)  Exch.  241 ;  8  Exch.  Rep.  704. 
Prohibition  may  issue,  after  judgment  in  a  county 

court,  for  an  excess  of  jurisdiction  not  appearing  on 
the  face  of  the  proceedings  there.  In  re  Marsden 
V.  Wardle,  23  Law  J.  Rep.  (n.s.)  Q.B.  263;  3  E. 
&  B.  695. 
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Where  the  parties  to  a  plaint  in  the  county  court 
appeared  before  the  Judge,  and  consented  to  a  re- 
ference, without  objecting  to  the  want  of  juriadiction, 
but  one  of  them,  during  the  progress  of  the  reference, 
objected  to  the  jurisdiction  of  the  arbitrators,  on  the 
ground  that  title  to  land  came  in  question  and  the 
arbitrators  proceeded  with  the  reference, — Held,  that 
he  was,  nevertheless,  entitled  to  a  prohibition.  In 
re  Kiwwles  v.  Bolden,  24  Law  J,  Rep.  (n.s.)  Exch. 
223. 


PUBLIC  ENTERTAINMENTS. 

The  defendant  kept  a  room  which  was  used  as  a 
supper-room  and  place  of  general  refreshment,  there 
being  at  the  end  of  it  a  raised  platform,  on  which 
stood  a  piano,  and  where  songs  were  constantly  sung. 
Programmes  of  the  performance  were  laid  about  in 
different  parts  of  the  room.  The  company  was  re- 
spectable, and  no  money  was  paid  for  admission,  nor 
any  extra  charge  made  for  the  articles  consumed 
there.  An  action  having  been  brought  for  a  penalty 
under  the  25  Geo.  2.  c.  36.  relating  to  public  danc- 
ing, music,  &c.,  the  Judge  directed  the  jury  to  say 
whether  the  room  was  used  for  the  purpose  of  sup- 
plying refreshments  in  the  manner  of  an  hotel,  the 
music  and  singing  being  incidental  merely,  or  whether 
it  was  used  principally  for  musical  performances; 
and  ultimately  he  directed  them  to  consider  whether 
the  room  was  used  for  both  purposes,  in  which  latter 
case  the  plaintiff  would  be  entitled  to  the  verdict. 
The  jury  found  that  the  room  was  used  for  the  pur- 
poses of  an  hotel,  and  found  a  verdict  for  the  defen- 
dant:— Held,  that  although  the  verdict  might  be 
against  the  evidence,  there  was  no  misdirection.  Hall 
V.  Green,  23  Law  J.  Rep.  (n.b.)  M.C.  16. 

Held,  alB0,(d^8entwnte  Ma/rtin,  B.,)  that  it  would 
have  been  a  misdirection  in  the  Judge  to  state  that 
the  question  was,  whether  the  keeping  of  the  room  as 
an  hotel  was  the  principal  or  secondary  object.  Ibid. 


PUBLIC  HEALTH. 

The  6  Geo.  4.  c.  cxxxi.,  for  regulating  the  markets 
in  the  town  of  Burslem,  Staffordshire,  created  trustees 
for  carrying  out  its  objects,  vested  certain  property  in 
them,  and  gave  them  power  to  levy  tolls  and  rates  and 
to  borrow  money  on  mortgage  of  such  tolls  and  rates. 
Then,  by  section  91.  it  was  provided,  that  out  of  the 
first  monies  received  under  the  act,  the  trustees 
should,  in  the  first  place  pay  the  costs  and  expenses 
of  passing  the  act,  and  apply  the  remainder  thereof 
"  at  the  discretion  of  the  said  trustees"  in  payment  of 
certain  rents  and  fines,  and  in  certain  purchases  and 
other  expenditure  pointed  out  by  the  section,  in- 
cluding the  payment  of  "  the  salary  to  the  organist  of 
Burslem  Church,"  and  the  several  principal  sums  of 
money  and  interest  borrowed  on  mortgage  by  virtue 

of  the  act : Held,  in  an  action  on  the  case,  by  the 

organist  of  Burslem  Church  against  the  local  board 
of  health,  for  a  breach  of  duty  in  simply  refusing  to 
pay  his  salary,  that  the  plaintiff  and  the  board  stood 
in  the  relation  to  each  other  of  trustee  and  cesl/m 
que  trust;  and  as  the  board  had  not  in  the  exercise 
of  their  discretion  specifically  appropriated  an  amount 
as  payable  to  the  plaintiff,  no  action  could  be  main- 


tained against  them  for  the  recovery  of  the  salary. 
Edwards  v.  Lowndes,  22  Law  J.  Bep.  (n.s.)  Q,B. 
104;  1  E.  8eB.  81. 

The  defendant,  a  proprietor  and  director  of  the 
Margate  Pier  Company,  established  under  the  52 
Geo.  3.  c.  clxxxvi.,  was  elected  a  member  of  a  local 
board  of  health,  under  the  General  Public  Health 
Act,  11  &  12  Vict.  c.  63;  and  he  voted  as  such  on 
a  resolution  affecting  the  interests  of  the  pier  com- 
pany. The  plaintiff,  who  was  an  inhabitant  and 
rate-payer  entitled  to  vote  for  members  of  the  local 
board  of  health,  and  was  in  the  habit  of  using  the 
Margate  pier,  sued  the  defendant  for  a  penalty  of 
so;.,  under  the  19th  section  of  the  11  &  12  Vict, 
c.  63,  for  so  voting  on  the  resolution;  but  he  had 
not  the  consent  of  the  Attorney  General  to  his 
suing : — Held,  that  as  the  plaintiff  was  not  otherwise 
aggrieved  than  as  one  of  the  public,  he  was  not  en- 
titled to  sue  under  the  133rd  section,  which  prevents 
any  person,  other  than  a  party  grieved,  from  suing 
without  the  consent  of  the  Attorney  General.  Boyce 
V.  ffiggins,  23  Law  J.  Rep.  (n.s.)  C.P.  5;  14  Com. 
B.  Rep.  1. 

Qiujere — Whether  the  19th  section  of  the  act, 
which  provides  that  a  proprietor  in  a  water  company, 
or  in  a  company  for  carrying  on  works  of  a  public 
nature,  shall  not  be  disabled  from  acting  as  a  mem- 
ber of  a  local  board,  but  shall  not  vote  upon  any 
question  in  which  the  company  is  interested,  renders 
a  member  so  voting  liable  to  the  penalty  imposed  in 
that  section  on  a  disqualified  or  disabled  person  who 
acts  as  such  member.     Ibid. 

Where  a  local  board  of  health  had  made  a  sewer 
through  A's  land,  in  respect  of  which  he  claimed  a 
specified  sum  for  compensation,  which  the  local 
board  refused  to  pay,  upon  the  ground  that  A.  had 
sustained  no  damage  from  the  making  the  sewer,  but 
shewed  no  other  reason  for  disputing  their  liability, 
this  is  a  dispute  as  to  the  amount  of  damage,  and 
not  as  to  the  liability  of  the  local  board  to  make  any 
compensation,  and  therefore  is  the  subject  of  a  re- 
ference to  arbitration,  under  section  144.  of  the  11 
&  12  Vict.  c.  63.  In  re  Bradby,  24  Law  J.  Rep. 
(n.s.)  a.B.  239. 

Upon  a  petition  presented  by  the  Llanelly  Local 
Board  of  Health,  it  was  held,  that  the  local  board 
was  not  a  body  corporate  under  the  Public  Health 
Act,  11  &  12  Vict.  c.  63 ;  and  must  sue  in  the  name 
of  their  clerk,  as  directed  by  the  138th  section.  Ex 
pwrte  the  Local  Board  of  Health  of  Llcunelly,  22 
Law  J.  Rep.  (n.s.)  Chanc.  419. 

Under  the  45th,  46th  and  145th  sections  of  the 
"Public  Health  Act,  1848,"  providing  that  the 
local  boards  may  make  necessary  sewers  through  or 
under  any  lands  whatever,  and  cause  them  to  be 
emptied  into  sufch  places  as  may  be  fit  and  neces- 
sary, provided  that  nothing  in  the  act  shall  authorize 
the  boards  to  use,  injure  or  interfere  with  any  water- 
course, stream,  river,  &c.  in  which  the  owner  of  any 
lands  may  be  interested,  without  the  consent  of  such 
owner : — Held,  first,  that  persons  having  a  right  to 
watering-places  in  a  river  adjoining  their  lands,  for 
the  use  of  their  cattle,  are  interested  in  the  river 
within  the  meaning  of  the  proviso,' but  would  not 
be  able  to  maintain  an  action  for  an  interference 
with  their  rights,  unless  they  were  injured  by  such 
interference.  Secondly,  that  works  of  a  local  board 
of  health,  producing  an  outfall  of  the  sewage  of  a 
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town  above  such  a  watering-place,  was  such  an  inter- 
ference as  to  cause  injury  to  the  iHndowners;  but 
that  whether  this  was  established  or  not,  it  ought  (if 
not  consented  to  by  them)  to  be  restrained  by 
injunction,  being  the  act  of  a  public  body  exceeding 
its  powers.  Thirdly,  by  CressweU,  J.  and  Williams, 
J.,  dubitante  Turner,  L.J.,  that  a  right  of  fishing  is 
within  the  term  "land"  according  to  the  interpre- 
tation clause  of  the  Public  Health  Act,  1848. 
OldaJcer  v.  ffvrst,  6  De  Gex,  M.  &  G.  376;  19 
Beav.  485. 


QUO  WARRANTO. 

By  the  9  &  10  Vict.  c.  95.  s.  18.  it  shall  be  law- 
fill  for  the  Lord  Chancellor,  or,  where  the  whole  dis- 
trict is  within  the  duchy  of  Lancaster,  for  the  Chan- 
cellor of  the  said  duchy,  if  he  shall  think  fit,  to 
remove  for  inability  or  misbehaviour  any  Judge 
already  appointed  or  hereafter  to  be  appointed.  By 
an  instrument  under  the  hand  and  seal  of  the  Chan- 
cellor of  the  duchy,  W  R  was  removed  from  his 
office  of  county  court  Judge  on  the  ground  of  in- 
ability or  misbehaviour  : — Held,  that  this  instrument 
was  not  absolutely  conclusive,  but  that  it  was  open 
to  the  party  removed  to  shew  that  he  had  no  notice 
of  the  charges  against  him,  or  no  opportunity  of 
being  heard  in  his  defence,  or  that  no  evidence  was 
adduced  to  support  the  charges,  or  that  the  com- 
plaints against  him  were  not  of  such  a  nature  as 
amounted  to  inability  or  misbehaviour  within  the 
meaning  of  the  act;  but  where  he  had  a  fair  oppor- 
tunity of  being  heard,  and  where  the  charges,  if  true, 
amounted  to  inability  or  misbehaviour  in  his  office, 
and  evidence  had  been  given  in  support  of  them,  the 
Chancellor  was  held  to  be  the  sole  Judge  of  the 
weight  of  the  evidence,  and  this  Court  would  not 
question  the  appointment  of  a  successor  by  quo 
wairranto.  Ex  j>arte  Ramshay,  21  Law  J,  Rep, 
(N.s.)  Q.B.  238;  18  Q.B.  Rep.  173. 

An  instrument  removing  a  county  court  Judge 
from  office  need  not  set  out  all  the  proceedings  insti- 
tuted in  order  to  the  removal,  with  the  specific 
charges  shewing  inability  or  misbehaviour,  or  the 
evidence  adduced  to  support  those  charges.     Ibid. 

If  it  be  drawn  up  in  the  words  of  the  act  of  parlia- 
ment it  will  be  presumed,  until  the  contrary  is 
proved,  that  the  Chancellor  has  duly  exercised  his 
jurisdiction.     Ibid. 

Where  a  person  has  been  elected  to  the  office  of 
councillor  of  a  borough  for  which  he  was  a  candi- 
date, and  has  acted  in  such  office,  and  afterwards, 
upon  a  rule  jim  for  a  quo  warranto  information 
being  obtained  against  him,  declined  to  shew  cause, 
and  submitted  to  resign,  and,  if  necessary,  formally 
to  disclaim,  the  Court  will  make  the  rule  absolute 
without  imposing  any  terms  upon  the  relator  as  to 
the  costs  of  any  subsequent  proceedings.  Regi/tm  v. 
Earnsliaw,  22  Law  J.  Rep.  (n.s.)  Ci.B.  174. 
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Case  against  a  railway  company  for  constructing 
a  portion  of  their  works  upon  a  part  of  the  bed  of 
the  navigable  river  Ouse,  so  as  to  prevent  its  flowing 
in  its  usual  and  accustomed  channel,  and  to  hinder 


the  plaintiffs  from  passing  and  navigating  their 
barges,  as  they  otherwise  might  and  would  have 
done.  Plea,  that  the  defendants  had  acted  under 
their  special  act,  the  Lands  Clauses  Consolidation 
Act,  and  the  Railways  Clauses  Consolidation  Act; 
that  plans  and  sections  and  books  of  reference  had 
been  deposited  with  the  clerk  of  the  peace,  and  that, 
subject  to  the  provisions  in  the  above  acts,  the  defen- 
dants were  empowered  to  construct  their  railway  in 
the  line  and  upon  the  lands  delineated  and  described 
in  the  said  plans  and  books  of  reference;  that  the 
said  part  of  the  river  was  in  the  hne  and  among  the 
lands  so  delineated  and  described;  and  that  the  de- 
fendants did,  for  the  purpose  and  under  the  powers 
mentioned  in  the  said  acts,  construct  a  part  of  their 
railway  upon  the  bed  of  the  said  river,  thie  same 
being  necessary  for  the  purpose  of  making  and  main- 
taining the  said  railway,  as  they  lawfully  might,  &c. 
Replication,  de  injurid : — Held,  that  the  defendants 
by  their  plea  were  not  required  to  prove  that  they 
had  taken  all  the  preliminary  steps  necessary  to  vest 
in  them  the  ownership  in  the  bed  of  the  part  of  the 
river  in  question,  as  in  the  ordinary  case  of  lands 
purchased.  A  braJiam  v.  the  Great  Northern  Rail. 
Co.,  20  Law  J.  Rep.  (n.s.)  Q.B.  322;  16  Q.B. 
Rep.  £86. 

Held,  also,  on  motion  for  judgment  non  obstamte 
veredicto,  first,  that  as  against  the  plaintiffs,  who  had 
no  interest  in  the  soil  of  the  bed  of  the  river,  it  was 
not  necessary  for  the  defendants  to  aver  and  prove 
that  such  preliminary  steps  had  been  taken.  Second- 
ly, that  the  first  clause  in  the  16th  section  of  the 
Railways  Clauses  Consolidation  Act,  applies  to 
navigable  rivers  as  well  as  rivers  not  navigable,  and 
empowered  the  defendants  to  do  the  act  complained 
of.     Ibid. 

A  declaration  against  a  railway  company  stated 
that  the  plaintiffs,  at  the  defendants'  request,  deli- 
vered, and  the  defendants  received  certain  horses  to 
be  carried  and  conveyed  for  the  plaintiffs  by  the 
defendants,  in  their  carriages  upon  and  along  their 
railway,  for  reward  to  them  in  that  behalf,  from  H 
to  S;  that  after  such  delivery  and  acceptance  the 
said  horses  were  placed  in  certain  carriages  of  the 
defendants  to  be  so  carried  and  conveyed;  that  after 
the  said  horses  had  left  H,  and  whilst  they  were 
being  conveyed  along  the  railway,  and  whilst  the 
said  carriages  and  the  locomotive  power  thereof 
were  under  the  management  of  the  defendants,  one 
of  the  wheels  of  the  said  carriages  caught  fire,  of 
which  the  defendants  had  due  notice,  and  were 
afterwards  at  a  convenient  time  and  place,  to  wit,  at 
the  next  station,  requested  by  the  plaintiffs  not  to 
persist  in  conveying  the  said  horses  in  the  said  car- 
riage further,  which  the  defendants  refused  to  do, 
and  in  spite  of  such  request  did  continue  to  convey 
the  said  horses  in  the  said  carriage;  that  afterwards 
the  wheel  again  took  fire  by  and  for  want  of  due 
precaution  against  friction,  and  in  consequence 
thereof  the  said  carriage  was  thrown  out  of  its  proper 
position  on  the  railway  and  the  said  horses  injured. 
Plea,  amongst  others,  traversing  the  delivery  and 
acceptance  of  the  said  horses  to  be  carried  modo  et 
formd.  At  the  trial,  the  defendants  put  in  evidence 
a  ticket  signed  by  one  of  the  plaintiffs  on  the  occa- 
sion of  the  horses  being  received  and  placed  upon 
the  railway,  in  which  was  a  memorandum  stating 
that   the   ticket  was   issued   subject  to  the  owner 
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undertaking  all  risk  of  injury  by  conveyance  and 
other  contingencies,  and  his  seeing  to  the  efficiency 
of  the  carriage  before  the  horses  were  put  therein, 
the  charge  being  for  the  use  of  the  carriages  and 
locomotive  power  o'nly  ;  and  that  the  company 
would  not  be  responsible  for  any  alleged  defects  in 
their  carriages  or  trucks,  unless  complained  of  at  the 
time  of  booking,  or  before  the  same  lef't  the  station, 
nor  for  any  damage  whatever  to  horses,  &c,  travel- 
ling upon  their  railway  in  their  vehicles: — Held, 
that  the  special  terms  of  the  memorandum  dis- 
proved the  bailment  alleged  in  the  declaration, 
which  was  material  to  the  breach,  and  therefore  that 
the  defendants  were  entitled  to  the  verdict  on  the 
above  plea.  Austim,  v.  the  Manchester,  Sheffield  wad 
Lvncolnshvre  Bail.  Co.,  20  Law  J.  Rep.  (h.s.)  Ci.B. 
335;  16  Q.B.  Rep.  600. 

An  order  of  Justices,  made  under  8  Vict.  c.  20. 
s.  58,  directing  a  railway  company  to  repair  damage 
done  by  them  to  a  road,  need  not  specify  the  par- 
ticulars of  the  damage  done  or  of  the  repairs  ordered, 
if  it  states  the  length  of  road  injured,  and  directs 
the  damage  so  done  to  be  made  good.  Tlie  London 
and  North-western  Sail.  Co.  v.  WetheraU,  20  Law 
J.  Rep.  (n.s.)  Q.B.  337. 

Such  an  order  as  well  as  a  conviction  adjudging  a 
penalty  for  its  disobedience  may  include  several 
roads  situate  in  the  same  parish.     Ibid. 

The  conviction  purported  to  be  made  by  virtue  of 
the  Railn'ays  Glauses  Consolidation  Act: — Held, 
sufficient.     Ibid. 

Where  within  the  prescribed  period  the  promoters 
of  a  railway  company  gave  notice  to  a  landowner  on 
the  intended  line  of  railway,  that  they  required  to 
purchase  his  lands,  and  the  landowner  served  them 
with  a  notice  to  treat,  and  demanded  that  the  amount 
of  compensation  should  be  settled  by  a  jury,  and  no 
further  steps  were  taken  to  complete  the  purchase 
until  after  the  expiration  of  the  period  prescribed 
for  the  exercise  of  the  powers  of  the  company  for  the 
compulsory  purchase  and  letting  of  lands ; — Held, 
that  the  company  might,  on  the  application  of  the 
landowner,  notwithstanding  the  lapse  of  time,  be 
compelled  by  mandamus  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  to  assess  the  amount 
of  compensation.  The  Birmingham  and  Oxford 
Junction  Bail.  Co.  v.  Regina  (in  error),  20  Law  J. 
Kep.  (N.s.)  Q.B.  304;  15  Q.B.  Rep.  634. 

A  mandamus  reciting  that  a  railway  crossed  a 
certain  public  highway  not  on  a  level  by  means  of  a 
trench  or  cutting,  in  which  the  permanent  way  of 
the  railway  had  been  laid  down,  whereby  the  high- 
way was  rendered  impassable  for  carriages  and  pas- 
sengers, commanded  the  company  to  cause  the  said 
public  highway  to  be  carried  over  the  railway  by 
means  of  a  bridge  in  conformity  with  the  regulations 
of  the  Railways  Clauses  Consolidation  Act,  1848. 
The  mandamus  was  held  bad,  on  the  ground  that, 
by  the  Railways  Clauses  Consolidation  Act,  s.  46, 
where  the  railway  crossed  a  public  highway  not  on  a 
level,  the  company  had  an  option  either  to  carry  the 
road  over  the  railway  or  the  railway  over  the  road, 
and  that  it  did  not  appear  sufficiently  on  the  manda- 
mus that  the  company  had  determined  that  option, 
so  as  to  render  it  imperative  on  them  to  adopt  the 
one  alternative  commanded  by  the  mandamus,  as 
although  the  company  might  have  intended  that  the 
rails  as  laid   down  should  be  the   permanent  way, 


they  were  at  liberty  to  take  them  up  and  lay  them 
down  in  a  different  manner.  The  South-Bastem 
Bail.  Co.  V.  Begina  (in  error),  20  Law  J.  Rep.  (k.b.) 
Q,.B.  428;  15  Q.B.  Rep.  813. 

A  railway  company  having  opened  their  main  line 
for  traffic,  but  not  having  completed  the  stations  and 
works,  are  entitled  under  the  Railways  Clauses  Act, 
8  Vict.  c.  20.  3.  16,  to  take  compulsorily,  within  the 
time  for  completing  the  railway  and  works,  any  lands 
situate  within  the  limits  of  deviation  for  the  purpose 
of  making  a  branch  railway.  Sadd  v.  the  Maidon, 
Witham  amd  Braimtree  Bail.  Co.,  20  Law  J.  Rep. 
(n.s.)  Exch.  102;  6  Exch.  Rep.  143. 

The  words  "  turnpike  road "  in  the  Railways 
Clauses  Consolidation  Act,  section  50,  mean  a  road 
which  is  repaired  by  tolls  payable  by  passengers  for 
the  use  of  the  road.  Begima  v.  the  East  and  West 
India  Docks  and  Bi/rmmgham  Jvmction  Bail.  Co., 
22  Law  J.  Rep.  (N.s.)  Q-B.  380;  2  E.  &  B.  466. 

A  mandamus  suggested  that  a  railway  company 
had  constructed  a  bridge  to  carry  over  their  line  a 
street  alleged  to  be  a  turnpike  road,  and  had  made 
the  ascent  of  the  bridge  greater  than  1  in  30  feet, 
and  also  that  they  had  deviated  from  the  levels  of 
the  railway  to  an  extent  exceeding  two  feet  at  the 
point  where  the  bridge  was  erected,  and  that  the  said 
street  was  affected  by  such  deviation,  and  commanded 
them  to  make  the  ascent  of  the  bridge  as  by  law 
they  were  bound  to  do,  and  also  to  make  the  levels 
of  the  railway,  and  any  deviation  therefrom  in  con- 
formity with  the  regulations  of  the  Railways  Clauses 
Consolidation  Act.  Upon  the  trial  of  issues  raised 
upon  a  return,  it  was  found  that  the  street  in  ques- 
tion was  a  public  highway,  but  not  a  turnpike  road; 
that  this  level  of  the  rail  .vay  was  deviated  from  more 
than  two  feet  at  the  point  where  the  bridge  crossed 
the  line;  and  that  in  consequence  of  such  deviation 
it  was  necessary  to  raise  the  bridge  much  higher  than 
would  have  been  otherwise  necessary,  and  by  reason 
thereof  the  said  street  was  rendered  more  steep  and 
inconvenient  to  the  public ;  and  also  that  the  ascent 
of  the  bridge  was  greater  than  1  in  30  feet,  but  did 
not  exceed  1  in  20  feet  as  permitted  in  the  case  of 
an  ordinary  highway  : — Held,  that  as  the  first  part 
of  the  writ  could  not  be  supported,  no  peremptory 
mandnmus  at  all  could  be  awarded;  and  that  a 
mandamus  directing  the  defendants  simply  to  lower 
the  level  of  their  railway  would  be  useless,  as  it 
would  not  oblige  them  to  alter  the  height  of  the 
bridge.     Ibid. 

The  provision  in  section  26.  of  the  Railways 
Clauses  Consolidation  Act,  that  in  the  exercise  of 
their  powers  the  company  shall  do  as  little  damage 
as  may  be,  and  shall  make  satisfaction  to  all  parties 
interested  for  all  damages  sustained  by  them,  applies 
only  to  cases  of  damage  to  individuals  for  which 
compensation  may  be  made,  and  does  not  controul 
the  enactment  in  section  50.  as  to  the  ascent  of 
bridges  over  the  line.     Ibid. 

Under  the  13th,  14th,  and  15ih  sections  of  the 
Railways  Clauses  Consolidation  Act,  1849,  8  &  9 
Vict.  c.  20,  where  a  tunnel  is  marked  on  the  depo- 
sited plans  of  a  railway,  the  line  cannot  be  deviated 
within  the  limits  of  deviation,  but  the  tunnel  must 
be  made  on  the  place  indicated,  unless  there  be  an 
agreement,  or  a  provision  in  the  special  act,  to  the 
contrary.  But  if  the  railway  be  wrongfully  deviated 
where  a  tunnel  is  laid  down,  the  railway  company 
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is  not  bound  to  make  a  tunnel  on  the  line  so  devi- 
ated. Little  V.  the  Newport,  Abergavenny  and 
Hereford  Sail.  Co.,  22  Law  J.  Rep.  (n.s.)  C.P.  39; 
12  Com.  B.  Rep.  752. 

Two  railway  companies  entered  into  a  hon&  fide 
contract  by  deed,  by  whicli  it  was  provided  tliat  the 
defendants  might  for  twenty-one  years  pass  over  the 
railways  of  the  plaintifis  and  have  free  use  of  their 
works  and  conveniences  for  the  purpose  of  carrying 
coal  upon  payment  of  certain  tolls  and  under  cer- 
tain conditions,  that  is  to  say,  when  the  quantity  of 
coal  carried  over  any  part  of  the  plaintiffs'  railways 
to  the  defendants'  railway  and  thence  south  of  Don- 
caster,  together  with  the  quantity  of  coal  carried 
over  the  plaintiffs'  railways  by  or  for  the  defendants, 
or  by  any  arrangement  with  them,  to  any  other  rail- 
way for  transit  to  the  south  of  Sheffield  or  Rother- 
ham  should  not  amount  to  125,000  tons  in  the 
period  of  six  calendar  months,  then  the  defendants 
should  pay  to  the  plaintiffs  such  toll  for  such  period 
of  six  calendar  months  as  would  with  any  clear 
profit  which  might  be  made  by  the  plaintiffs  for  the 
same  period  after  payment  of  all  annual  and  half- 
yearly  charges  for  interest  and  outgoings  and  all  ex- 
penses of  management  or  otherwise  be  sufficient  to 
enable  the  plaintiffs  to  pay  such  dividends  as  might 
become  payable  in  respect  of  any  guaranteed  or  pre- 
ference stock  of  the  plaintiffs  already  issued  or  here- 
after to  be  issued  with  the  consent  of  the  defendants, 
and  also  a  clear  net  dividend  at  the  rate  of  32.  per 
cent,  per  annum  for  such  period  of  six  calendar 
months,  upon  the  ordinary  capital  stock  for  the  time 
being  of  the  plaintiffs  then  called  up  or  thereafter  to 
be  called  up  with  the  consent  of  the  defendants;  and 
when  the  quantity  of  coal  for  any  such  period  of  six 
calendar  months  should  exceed  12.5,000  tons  and  not 
150,000  tons,  such  sum  as  would  make  up  in  man- 
ner before  mentioned  the  dividend  upon  the  pre- 
ference stock,  and  3/.  5s.  per  cent,  upon  the  ordi- 
nary stock,  and  when  the  quantity  of  coal,  during 
the  like  period  of  six  calendar  months,  should 
exceed  150,000  tons,  and  not  175,000  tons,  such 
sum  as  would  make  up  in  the  like  manner  the  divi- 
dend upon  the  preference  stock,  and  3i.  10s.  per 
cent,  on  the  ordinary  stock,  and  so  on  progressively 
up  to  the  carriage  of  upwards  of  400,000  tons 
during  any  such  period  of  six  calendar  months,  in 
which  case  the  defendants  were  to  pay  the  plaintiffs 
such  sum  as,  together  with  the  clear  profits  made  by 
the  plaintiffs  during  the  same  period,  would  pay  the 
dividend  upon  the  preference  stock,  and  6J.  per  cent, 
upon  the  ordinary  stock.  It  was  also  provided  that 
if  the  payment  made  by  the  defendants  for  any 
period  of  six  months  once  made  up  H.  10».  per 
cent,  on  the  ordinary  stock  of  the  plaintiffs,  it  should 
never  afterwards  recede: — Held,  in  an  action  to 
recover  the  sum  payable  under  the  contract,  'per 
Parhe,  B.  and  Piatt',  B.  (Pollock,  C.B.  dubitante, 
and  Martin,  B.  dissentiente),  that  this  was  a  legal 
contract,  and  not  beyond  the  powers  of  the  respective 
companies,  the  payments  to  be  made  being  within 
the  meaning  of  the  word  "  tolls"  in  the  87th  section 
of  the  Railways  Clauses  Consolidation  Act,  8  Vict. 
c.  20.  The  South  TorJcshire  Bail,  and  River  Dwn 
Co.  V.  the  Great  Northern  Rail.  Co.,  22  Law  J. 
Rep.  (b.s.)  Exch.  305;  9  Exch.  Rep.  55. 

By  the  14th  section  of  the  13  &  14  Vict.  c.  IxL, 
the  Great  Northern  Railway  Act,  the  company  were 


empowered  to  demand  for  any  parcel  not  exceeding 
500  pounds  weight  any  sum  they  might  think  fit 
"  Provided  always,  that  articles  sent  in  large  aggre- 
gate quantities,  although  made  up  of  separate  parcels, 
such  as  bags  of  sugar,  coffee,  meal  and  the  like,  shall 
not  be  deemed  small  parcels,  but  such  term  shall 
apply  only  to  single  parcels  in  separate  packages": 
— Held,  that  the  defendants  were  not  entitled  to 
charge  the  plaintiff,  for  the  carriage  of  packages 
containing  small  parcels,  a  larger  sum  than  they 
charged  to  other  persons.  Crouch  v.  the  Cheat 
Northern  Rail.  Co.,  23  Law  J.  Rep.  (n.s.)  Exch. 
418;  9  Exch.  Rep.  556. 

The  Shrewsbury  and  Chester  Railway  Company 
were,  by  various  acts  of  parliament,  empowered  to 
make  several  railways,  and  also  to  build  wharfs  and 
warehouses  for  the  purposes  of  the  trafiSc  of  the 
company  on  the  banks  of  the  River  Dee,  the  con- 
servancy of  which  was  vested  in  other  persons.  The 
railway  company  brought  a  bill  into  parliament  to  pre- 
serve and  improve  the  navigation  of  the  river,  though 
it  had  no  power  to  apply  any  of  the  capital  of  the  com- 
pany for  that  purpose.  Upon  a  bill  filed  by  one  share- 
holder,— Held,  that  the  directors  of  the  railway  com- 
pany could  not  legally  apply  any  of  the  railway 
capital  in  payment  of  the  expenses  of  preparing, 
prosecuting  or  promoting  the  bill  in  parliament,  or 
for  any  other  purpose  not  authorized  by  the  acts  of 
the  railway  company,  and  an  injunction  was  granted 
to  restrain  them  from  so  doing.  Mwnt  v.  the  Shrews- 
bury and  Chester  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
Chanc.  169. 

The  E.  C  Railway  Company  had  a  bill  before 
parliament  for  making  a  railway  from  W  to  S,  with 
a  line  diverging  from  the  main  line  to  N.  One  of 
the  objections  to  the  bill  was,  that  the  diverging  line 
would  cross  another  railway  line.  When  the  bill 
was  in  committee  it  was  ascertained  that  this  objec- 
tion would  be  removed,  if  the  company  were  to 
obtain  an  estate  which  stood  settled  on  A  for  life, 
with  remainders  over,  which  estate,  however,  by 
their  bill  they  would  not  be  authorized  to  buy.  An 
agreement  was  entered  into  between  the  company 
and  A,  by  which  the  company  agreed  to  purchase 
this  estate  from  A,  and  to  perform  all  such  acts  as 
might  enable  A  to  sell  the  estate.  The  bill  was 
passed,  without  obtaining  any  powers  to  purchase 
A's  estate,  and  omitting  the  diverging  line.  The 
line  from  W  to  S  and  everything  connected  with  it 
were  afterwards  abandoned  by  the  company.  In  a 
suit  by  A  against  the  company  for  a  specific  per- 
formance of  the  agreement, — Held,  that  they  were 
bound  to  perform  it.  JTawJces  v.  the  Eastern  Coun- 
ties Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc.  243. 

The  W.  W.  W.  Railway  Company  was  alleged  to 
have  obtained  its  act  of  incorporation  by  fraud,  with 
the  assistance  of  the  S.  W.  Company,  and  through 
an  illegal  subscription  for  shares;  and  by  similar 
means,  and  by  the  use  of  illegal  votes,  to  have  car- 
ried on  the  W.  W.  W.  Company  against  the  wishes 
and  votes  of  the  bond  fide  shareholders.  Finally,  the 
S.  W.  Company  obtained  an  act  of  parliament  to 
sanction  as  alleged  the  subscription  to  the  W.W.W. 
Railway  Company,  and  to  appoint  directors  of  the 
S.  W.  Company  to  be  directors  of  the  W.  W.  W. 
Company,  but  from  the  difficulties  of  the  W.W.W. 
Railway  Company,  it  was  finally  resolved  to  make  a 
part  of  the  line  only,  and  a  bill  to  obtain  parlia- 
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mentary  sanction  for  that  purpose  was  withdrawn 
upon  a  resolution  to  wind  up  the  affairs  of  the 
W.  W.  W.  Company : — Held,  as  the  directors  had 
resolved  to  wind  up  the  affairs  of  the  company,  and 
had  withdrawn  the  bill  to  obtain  parliamentary 
sanction  to  make  a  part  of  the  line,  that  an  applica- 
tion for  an  injunction  had  become  unnecessary,  and 
it  was  refused,  but  liberty  was  given  to  apply  upon 
a  resumption  of  works.  Logcm  v.  Ewrl  Cowrtown, 
20  Law  J.  Rep.  (n.s.)  Chanc.  347;  13  Beav.  22. 

Held,  further,  notwithstanding  the  subscription  of 
the  S.  W.  Railway  Company  to  the  "W.  W.  W. 
Railway  Company  was  originally  illegal,  yet  after 
an  act  of  parliament  to  authorize  the  S.  W.  Railway 
Company  to  subscribe  to  the  W.  W.  W.  Company, 
notwithstanding  the  construction  of  the  act  was 
doubtful,  that  the  Court,  as  the  money  of  the  S.  W. 
Railway  Company  was  at  stake,  would  not  restrain 
the  directors  of  the  S.  W.  Railway  Company,  acting 
as  directors  of  the  W.  W.  W.  Railway  Company, 
from  interfering  in  its  affairs.     Ibid. 

Held,  also,  though  the  acts  of  the  directors  of  the 
W.  W.  W.  Railway  Company  appeared  to  have 
been  improper,  that  the  Court  would  not  restrain 
the  W.  W.  W.  Railway  Company  from  enforcing 
the  payment  of  calls,  as  it  was  possible  that  there 
were  legal  obligations  to  answer,  and  an  injunction 
was  refused,  but  without  costs.     Ibid. 

Though  a  shareholder  in  a  railway  company  has 
an  equity  to  have  an  injunction  to  restrain  the  direc- 
tors from  applying  the  funds  of  the  company  in  the 
completion  of  a  part  only  of  the  line  with  a  view  to 
the  abandonment  of  the  remainder,  yet  where  the 
shareholder,  with  the  knowledge  of  the  intention  to 
abandon  the  greater  part  of  the  line,  remained  pas- 
sive for  eighteen  months,  while  the  directors  were 
expending  large  sums  in  the  completion  of  the 
remainder,  the  Court  refused  to  interfere  by  injunc- 
tion. Graham,  v.  the  Birkenhead,  Lancashire  and 
Cheshire  Junction  Rail.  Co.,  20  Law  J.  Rep.  (n.s.) 
Chanc.  445. 

The  M.  Railway  and  Canal  Company  obtained 
several  acts  of  parliament  for  improving  their  exist- 
ing canal  and  railways,  and  for  making  a  new  railway, 
but  from  want  of  funds  they  failed  to  complete  the 
whole  of  the  works  within  the  time  specified  by 
their  acts.  Upon  a  bill  filed  by  a  shareholder  to 
restrain  the  company  from  making  a  dividend  out  of 
the  income  arising  from  that  portion  of  the  property 
which  was  worked, — Held,  that  general  demurrers 
filed  on  merely  formal  and  technical  causes  were  to 
be  disapproved  of;  that  the  jurisdiction  of  the 
Court  had  been  usefully  exercised  in  cases  arising 
from  a  combination  of  illegal  acts,  breaches  of  con- 
tract with  the  public  or  the  shareholders,  and  erro- 
neous acts  which  shareholders  could  not  rectify;  that 
it  could  not  safely  be  laid  down  that  in  no  case  ought 
joint-stock  companies  to  be  allowed  to  divide  any 
profits  or  receive  any  tolls  until  all  their  works  were 
complete;  that  it  was  necessary  to  distinguish  be- 
tween the  duty  which  the  governing  body  had  to 
perform  to  the  public  and  to  the  shareholders;  that 
the  Court  did  not  attempt  to  direct  the  performance 
of  all  the  duties  which  a  governing  body  owed  to 
the  shareholders,  but  left  shareholders  to  enforce 
the  duties  to  themselves  arising  out  of  internal 
arrangement;  that  it  was  imprudent  to  treat  income 
as  profit  while  the  works  and  the  contract  )vith  the 


public  were  incomplete;  that  the  Court  had  not 
jurisdiction  to  interfere,  on  the  ground  that  this  was 
a  violation  of  a  duty  to  the  public,  and  because  the 
misapplication  of  income  was  the  subject  of  internal 
regulations;  and  the  demurrer  was  allowed,  but 
without  costs.  Brown  v.  iAe  Monmouthshire  Sail, 
and  Canal  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc.  497; 
13  Beav.  32. 

A  railway  company,  incorporated  by  act  of  par- 
liament, contracted  unconditionally  with  a  land- 
owner, in  consideration  of  his  having  withdrawn  his 
opposition  to  their  bill  in  parliament,  to  purchase 
certain  of  his  land  for  the  formation  of  their  railway. 
The  undertaking  was  afterwards  abandoned,  and  the 
time  for  its  completion,  limited  by  the  company's 
act,  had  expired : — Held,  on  claim  filed  by  the 
landowner,  that  the  company  was  bound  to  complete 
the  contract.  Weib  v.  the  Direct  Zcmdon  amd 
Portsmouth  Rail.  Co.,  20  Law  J.  Rep.  (n.s.)  Chanc. 
666;  9  Hare,  129. 

The  Court  of  Chancery  will  withhold  its  interfer- 
ence when  called  upon  by  either  party  to  act  in  aid 
of  an  agreement,  attempting  to  carry  into  eflFect 
without  the  intervention  of  parliament  what  cannot 
be  lawfully  done  except  by  parliament,  in  the  exer- 
cise of  its  discretion  with  reference  to  the  interests 
of  the  public.  The  Great  Northern  Rail.  Co.  v.  the 
Eastern  Counties  Rail.  Co.,  21  Law  J.  Rep.  (n.s.) 
Chanc.  837;  9  Hare,  306. 

Whether  railways  are  public  highways — qucere. 
Ibid. 

A  local  railway  act  enacted  that  the  whole  of 
certain  ground  in  a  seaport  town,  conveyed  to  the 
company,  should  be  used  solely  for  the  purposes  of 
the  railway  and  the  buildings  connected  therewith, 
except  for  coke  ovens  or  any  purposes  (other  than 
the  necessary  purposes  of  the  railway),  which  might 
cause  nuisance  or  damage  to  the  vendor's  other 
property : — Held,  not  to  restrain  the  company  from 
allowing  part  of  the  building  to  be  used  as  the 
Custom-house,  for  passing  the  luggage  of  passengers 
and  travellers  and  other  Custom-house  duties.  The 
Wao'den  amd  Assistants  of  the  Saviour  of  Dover  v. 
ths  SouthrEastem  Rail.  Co.,  21  Law  J.  Rep.  (n.s.) 
Chanc.  886;  9  Hare,  489. 

Whether  part  of  the  buildings  could  be  used  as 
sleeping  rooms  in  connexion  with  an  hotel  built  by 
the  company  on  the  adjoining  ground — qucere.  Ibid. 

A  railway  company  contracted  with  another  that 
the  first  should  have  the  use  of  the  line  of  the  latter 
for  a  term  certain  at  stated  tolls,  according  to  the 
tonnage  carried;  and  it  was  agreed  that  these  tolls 
should  be  charged  on  the  tolls  and  dues  of  the  com- 
pany who  had  the  use  of  the  line,  and  that  upon 
non-payment  the  other  company  might  take  and 
impound  such  tolls  and  dues,  and  deal  with  the  same 
in  the  same  way  as  with  distresses  for  rent.  On  a 
bill  filed  to  restrain  the  company  who  had  the  use 
of  the  line  from  dividing  their  funds  among  their 
shareholders,  by  way  of  dividend,  until  the  debts 
alleged  to  be  due  to  the  other  company  were  paid : 
— Held,  that  the  Court  would  not  interfere  by  way 
of  injunction,  but  left  the  plaintiffs  to  proceed  by 
action  or  -  distress  as  they  might  be  advised,  the 
remedy  of  the  plaintiffs  being  at  law.  The  South 
Yorhshire  Rail,  amd  River  Dim  Co.  v.  the  Great 
Northern  Rail.  Co.,  22  Law  J.  Rep.  (n.s.)  Chanc. 
761;  3De  Gex,M.  &  G.  S76;  1  Sm.  &G.  324. 
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Semhie — That  a  railway  company  cannot  legally 
or  equitably  mortgage  its  undertaking  without  the 
authority  of  parliament.     Ibid. 

Semble — That  such  an  agreement  is  not  a  contract 
for  the  use  of  a  Hue,  nor  for  an  apportionment  of 
tolls  within  the  87th  section  of  the  Railways  Clauses 
Consolidation  Act,  8  Vict.  c.  20.    -Ibid. 

A  nobleman,  through  whose  estate  the  lines  of  two 
projected  and  competing  railway  companies  contem- 
plated passing,  agreed  with  the  provisional  directors 
of  one  of  the  companies  to  withdraw  his  opposition  to 
its  bill  in  parliament,  and  to  oppose  the  other  com- 
pany upon  certain  terms,  one  of  which  was,  that  the 
company  which  he  supported,  if  incorporated,  should 
construct  a  certain  station,  at  which  all  trains  should 
stop  for  the  accommodation  of  passengers,  &c.  It 
was  also  stipulated,  that  if  the  two  companies  should 
become  amalgamated,  the  agreement  between  the 
parties  should  be  binding  upon  the  amalgamated 
company.  The  two  companies  ultimately  became 
amalgamated,  and  the  station  constructed,  at  which 
all  trains,  except  express  trains,  duly  stopped  : — 
Held,  upon  motion  for  an  injunction  to  restrain  any 
trains  from  passing  without  stopping  at  the  station, 
that  the  agreement  was  binding  upon  the  amalga- 
mated company,  and  an  injunction  was  granted  in 
the  terms  of  the  notice  of  motion.  The  Earl  of 
Lindsey  v.  the  Great  Northern  Rail.  Co.,  22  Law  J. 
Rep.  (n.s.)  Chanc.  995;  10  Hare,  664. 

The  Court  will,  on  motion  by  mortgagees,  appoint 
a  receiver  of  the  rents  and  tolls  of  a  railway  company, 
notwithstanding  the  company  is  a  parliamentary  cor- 
poration, and  compellable  by  mandamus  to  do  all 
things  which  it  ought  to  do,  and  restrainable  by  in- 
dictment from  acting  unlawfully,  and  notwithstand- 
ing the  act  of  incorporation  has  appointed  a  receiver 
and  manager.  Fripp  v.  <Ac  Chard  Rail.  Co.;  Same 
V.  the  Rridgewafer  a/nd  Tav/nton  Canal  a/nd  Rail. 
Co.,  22  Law  J.  Rep.  (N.s.)  Chanc.  1084;  11  Hare, 
241. 

A  railway  company  held  not  bound  by  a  contract 
entered  into  by  the  projectors  prior  to  their  incor- 
poration. Preston  v.  the  Liverpool,  Ma/nchester  amd 
Newcastle-upon-Tyne  Jvmction  Rail.  Co.,  17  Beav. 
114. 

The  projectors  of  a  railway  company  entered  into 
a  contract  with  a  landowner  for  the  purchase  of  the 
land  required.  Subsequently  the  act  passed  estab- 
lishing and  incorporating  the  company.  The  com- 
pany abandoned  the  undertaking,  without  having 
done  anything  to  adopt  the  contract,  except  by 
staking  out  the  intended  line : — Held,  that  the  com- 
pany were  not  bound,  the  contract  not  being  under 
the  corporate  seal,  and  there  being  no  sufficient 
adoption  of  it.     Ibid. 

A  railway  company  having  applied  for  an  act  to 
extend  their  line  was  opposed  by  a  landowner; 
whereupon  an  agreement  was  entered  into  between 
the  solicitor  of  the  company  and  the  landowner,  that 
the  latter  should  withdraw  his  opposition,  and,  if  the 
act  passed,  that  the  company  should  purchase  his 
land  on  certain  terms.  Neither  the  appointment  of 
the  agent  nor  the  agreement  was  under  the  seal  of  th  e 
corporation.  The  act  passed,  but  the  company  did 
not  take  the  land.  The  Court,  considering  that  the 
company  had  done  no  act  to  take  the  benefit  of  the 
contract,  refused  a  decree  for  specific  performance, 
and  declined  to  order  the  company  to  admit  the  va- 


lidity of  the  contract,  in  order  to  enable  the  plaintiff 
to  try  his  right  at  law.  Gooday  v.  the  Colchester, 
ic'Rail.  Co.,  17  Beav.  132. 

Upon  one  of  the  sections  of  a  railway  deposited 
with  the  clerk  of  the  peace,  and  referred  to  by  an 
act  (afterwards  passed)  authorizing  the  formation  of 
a  line,  there  was  a  note  to  the  effect  that  a  particular 
road  therein  delineated  was  to  be  stopped  up,  and 
another  therein  also  delineated  was  to  be  a  substi- 
tuted road  for  it: Held,  that  the  public  and  the 

landowners  were  not  thereby  affected  with  notice,  so 
as,  upon  the  ground  of  acquiescence,  to  be  precluded 
from  obtaining  an  injunction,  upwards  of  four  years 
afterwards,  on  the  company's  proceeding  to  stop  up 
the  road.  Attorney  General  v.  the  Great  Northern 
Rail.  Co.,  4  De  Gex  &  Sm.  7S. 

2.  The  works  for  stopping  up  the  above-mentioned 
road  were  commenced  in  October  1849,  but  the  road 
was  not  rendered  entirely  impassable  till  February 

18.50 : Held,  that  an  application  for  an  injunction 

in  February  1 850  was  not  too  late.     Ibid. 

3.  The  provisions  of  the  Railways  Clauses  Conso- 
lidation Act,  1845,  requiring  a  substituted  road  to  be 
made  in  certain  cases : — Held,  not  to  be  satisfied  by 
an  existing  road,  which  was  alleged  to  be  as  conve- 
nient as  any  new  substituted  road  could  be.     Ibid. 

4.  A  bill  stated  that  a  railway  company  was  inter- 
fering with  a  public  road  by  digging  a  trench  and 
lowering  the  level  of  it,  and  causing  a  permanent  and 
complete  obstruction.  The  bill  prayed  for  an  in- 
junction restraining  the  company  from  obHtructing 
tlie  road,  or  rendering  the  same  less  convenient  for 
the  passage  of  carriages,  &c.,  than  it  had  previously 
been,  until  they  had  made  a  proper  substituted  road. 
An  injunction  to  that  effect  was  granted.  The  com- 
pany then  changed  their  plan,  and  instead  of  lowering 
the  road,  carried  the  railway  across  it  on  the  level 
with  posts  and  gates,  which  were  closed  only  during 
a  few  short  and  ascertained  periods  in  the  day,  when 
trains  crossed : — Held,  that  the  general  terms  of  the 
injunction  were  not  restricted  by  reference  to  the  par- 
ticular nature  of  the  injury  complained  of,  but  that 
it  had  in  spirit  as  well  as  terms  been  violated.  A 
sequestration  was  ordered  to  issue  for  the  contempt, 
and  was  only  stayed  upon  appeal,  upon  the  defen- 
dants paying  all  the  costs,  and  undertaking  to  con- 
struct a  road  in  conformity  with  the  provisions  of  the 
Railways  Clauses  Consolidation  Act,  and  in  the  mean 
time  to  provide  and  maintain  a  free  passage  at  all 
times.     Ibid. 

6.  When  an  injunction  was  granted  in  May 
against  a  railway  company,  and  a  sequestration  was 
directed  to  issue  in  November  for  a  breach  of  it,  the 
Court  refused  to  suspend  the  latter  order,  pending 
an  appeal  from  both  orders,  although  the  result  of 
the  sequestration  would  be  to  compel  the  defendants 
to  construct  a  bridge(which  would  become  unnecessary 
if  the  order  should  be  reversed),  and  to  stop  the 
traffic  on  the  line  in  the  mean  time.    Ibid. 

A  railway  company  was  constituted  in  1846  for 
the  purpose  of  making  a  railway  from  A  to  B,  with 
a  diverging  line  to  C.  In  June  1851,  the  line  of 
railway  from  A  to  B  was  nearly  completed,  but  no 
steps  had  been  taken  to  construct  the  diverging  line. 
An  information  was  then  filed  by  the  Attorney  Ge- 
neral, at  the  relation  of  certain  parties  claiming  to 
be  interested  in  the  diverging  line,  to  restrain  the 
company  from  opening  the  line  from  A  to  B,  except 
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with  the  intention  of  completing  also  the  diverging 
line : — Held,  upon  demurrer,  that  the  neglect  by  the 
company  to  complete  the  whole  line  could  not  be 
regarded  in  the  light  of  a  public  injury,  so  as  to  war- 
rant the  interference  of  the  Attorney  General.  The 
Attorney  General  v.  tJie  Birmingham  and  Oxford 
Junction  Sail.  Go.,  3  Mao.  &  G.  4B3. 

The  7th  section  of  the  Railways  Clauses  Act,  pro- 
viding a  mode  of  correcting  "any  omission,  mis- 
statement, or  erroneous  description  of  any  lands 
described  on  the  plan  or  books  of  reference,"  is  in- 
tended to  meet  the  case  of  any  omission  of  land  in 
the  plan,  or  of  description  of  any  owner  of  it  in  the 
books  of  reference,  or  the  omission  of  the  number,  or 
the  misstatement  of  the  acreage,  or  a  mistake  in  the 
name  of  the  owners,  &c.,  as  from  an  error  in  copying  or 
thelike ;  but  this  section  was  not  intended  to  apply  to 
the  case  of  the  names  of  intermediate  lessees  for  a 
long  term  being  entirely  omitted  from  the  book  of 
reference.  Therefore,  where  such  a  mistake  as  last 
mentioned  had  occurred,  and  the  intermediate  lessees 
had  not  been  made  aware  of  the  intention  to  take 
their  land  until  a  notice  to  meet  was  given  them 
after  the  company  had  obtained  their  special  act, 
and  such  special  act  incorporated  the  Lands  Clauses 
and  Railways  Clauses  Acts,  and  after  reciting  that 
plans  and  sections  had  been  made  and  deposited, 
enacted  that  the  line  should  be  made  upon  the 
lands  delineated  in  the  plan  and  described  in  the 
book  of  reference, — it  was  held,  that  the  description 
there  referred  to  was  not  meant  to  be  a  description 
entirely  accurate  in  all  respects,  and  therefore  that 
the  inaccuracy  which  had  occurred  did  not  disentitle 
the  company  to  take  the  land  under  their  compulsory 
powers.  Kemp  v.  the  West  of  London  a/nd  Crystal 
Palace  Go.,  1  Kay  &  J.  681. 

The  object  of  the  87th  section  of  the  Railways 
Clauses  Consolidation  Act,  8  Yict.  c.  20,  is  to  enable 
one  railway  company  to  contract  for  the  passing  their 
trains  to  the  limits  of  the  railway  of  another  com- 
pany, with  the  incidents  which  ordinarily  attach  to 
such  power  of  passing,  including  that  of  stopping 
at  the  stations  on  the  line  and  carrying  passengers 
and  goods  to  and  from  such  stations.  But  it  does  not 
enable  one  railway  company,  under  colour  of  passing 
over  the  line  of  another  company,  to  carry  the  whole 
of  the  traffic  of  the  other  railway  over  which  they 
may  agree  to  pass.  Simpson  v.  Denison,  10  Hare,  51. 

An  agreement  by  one  railway  company  for  the 
payment  to  another  of  such  an  amount  as  will  after 
answering  all  expenses  and  liabilities  furnish  a  certain 
dividend  on  the  paid-up  capital  of  such  other  com- 
pany, is  not  an  agreement  for  the  payment  of  a  toll 
within  the  meaning  of  the  87th  section  of  the  Rail- 
ways Clauses  Consolidation  Act.    Ibid. 

Tolls  within  the  meaning  of  the  Railways  Clauses 
Consolidation  Act,  should  be  fixed  with  reference  to 
the  number  of  carriages  of  one  railway  company 
which  pass  over  the  line  of  another  railway  company, 
under  the  terms  of  the  agreement  between  the  two 
railway  companies — senible.  Simpson  v.  Denison, 
10  Hare,  60. 

The  Court  will  enforce  by  injunction  the  provi- 
sions of  the  115th  section  of  the  Railways  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  20,  that  no  engine, 
or  other  description  of  moving  power,  shall  be 
brought  or  used  upon  aTrailway,  unless  the  same  shall 
have  been  approved  by  the  railway  company  as  therein 
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mentioned,  notwithstanding  the  practice  of  railway 
companies  has  been  to  rely  on  each  other  with 
respect  to  the  fitness  of  their  respective  engines,  and 
not  to  enforce  the  'provision  of  the  act ;  and,  not- 
withstanding also,  that  to  enforce  such  right  of  in- 
spection would  occasion  great  inconvenience  to  the 
public  traffic;  and  although  it  may  appear,  that  the 
provision  is  sought  to  be  enforced,  not  from  any 
apprehension  of  the  use  of  improper  engines,  but  for 
the  purpose  of  impeding  the  traffic  over  their  line  of 
a  competing  railway.  The  Midlcmd  Rail.  Go.  v.  the 
Amiergate,  Nottingham  amd  Boston,  and  Eastern 
Junction  Rail.  Go.,  10  Hare,  .359. 

Although  the  expression  "the  railway"  is,  by  the 
interpretation  clause  of  the  Railways  Clauses  Con- 
solidation Act  (s.  3),  defined  to  mean  "  the  railway 
and  the  works  by  the  special  act  authorized  to  be 
constructed,"  and  these  have  been  construed  to 
include  a  station,  yet  it  is  very  doubtful  whether 
the  power  reserved  to  the  public  by  the  Railways 
Clauses  Consolidation  Act  (s.  92),  to  use  "  the  rail- 
way" with  engines  and  carriages  upon  payment  of 
tolls,  which  are  calculated  at  a  certain  rate  per  mile, 
includes  the  power  also  of  using  the  stations  of  the 
company.     Ibid. 

An  interpretation  clause  in  an  act  of  parliament 
should  be  understood  to  define  the  meaning  of  the 
word  thereby  interpreted,  in  cases  as  to  which  there 
is  nothing  else  in  the  act  opposed  to,  or  inconsistent 
with,  that  interpretation.     Ibid. 

The  Court  refused  to  restrain  one  railway  company 
from  using  the  station  of  another,  under  an  agree- 
ment which  was  made  between  the  two  companies 
before  a  connexion  had  been  established  between  the 
company  using  the  station  and  a  third  company 
which  brought  such  third  company  into  competition 
with  the  company  to  whom  the  station  belonged,  it 
not  being  clear  that  the  right  of  the  defendants  to  use 
the  station  was  not  intended  to  be  given  by  their 
special  act.  The  agreement  being  open  to  the  con- 
struction, that  the  extent  and  terms  of  the  station 
accommodation  were  from  time  to  time  to  form  the 
subject  of  reference  to  arbitration,  and  there  being 
no  award  specifying  the  time  at  which  it  should  de- 
termine the  rival  or  competing  company,  having 
also  been  in  existence  at  the  time  the  agreement  was 
made,  and  the  plaintiff's  being  therefore  at  that  time 
aware  of  the  possibility  of  the  competition  afterwards 
arising,  and,  supposing  the  question  to  be  doubtful, 
the  balance  of  convenience  preponderating  against 
granting  the  injunction.     Ibid. 

A  railway  company  were  building  an  embankment 
more  than  five  feet  above  the  level,  according  to  the 
11th  and  12th  sections  of  the  Railways  Clauses  Con- 
solidation Act.  They  had  not  given  the  notice 
Required  by  the  12th  section,  but  had  obtained  the 
consent  required  by  the  llth.  The  Court  put  them 
on  terms  to  take  the  opinion  of  the  Board  of  Trade, 
submitting  to  such  order  as  this  Court  should  there- 
after make,  otherwise  an  injunction  would  go  to 
restrain  the,  company  from  proceeding  with  the 
embankment.  Pearce  v.  Wycombe  Rail.  Co.,  1 
Drew.  244. 

A  railway  company  had  power  "to  make  and 
maintain  the  railway  and  works  on  the  line,  and 
upon  the  plans  delineated  in  the  parliamentary  plan 
and  described  in  the  books  of  reference,  and  to  enter 
upon,  take,  and  use  the  said  lands,  or  such  of  them 
4  h 
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as  should  be  necessary  for  that  purpose,"  but  they 
were  not  to  enter  upon,  take,  or  use  any  of  the  land 
or  property  of  a  certain  pre-existing  railway  company, 
or  in  any  manner  to  alter,  vary,  or  interfere  with  that 
railway,  or  any  of  the  works  appertaining  thereto, 
save  only  for  the  purpose  of  effecting  the  junction 
thereby  authorized  in  manner  in  the  said  act  autho- 
rized and  not  otherwise,  one  of  the  clauses  of  the  act 
giving  certain  powers  to  the  company  for  effecting  a 
junction  with  the  pre-existing  railway.  Oxford, 
Worcester,  cmd  Wolverhampton  Rail.  Co,  v.  South 
Staffordshire  Sail.  Co.,  1  Drew.  25S. 

Held,  that  there  being  nothing  to  shew  that  it  was 
absolutely  necessary  for  the  company,  in  order  to 
effect  the  junction,  it  had  no  power  to  take  as  owners 
certain  lands  over  which  the  line  of  the  pre-existing 
railway  actually  passed,  but  there  was  a  right  to  enter 
upon  such  lands,  by  way  of  easement,  for  the  pur- 
pose of  effecting  the  junction.     Ibid. 

An  incorporated  railway  company  having  powers 
within  a  fixed  time  to  complete  a  branch  line  com- 
munication, afterwards,  by  a  vote  of  the  pro- 
prieteiry,  suspended  for  a  time  the  works.  Before 
their  powers  expired,  the  works,  on  a  resolution  of 
the  shareholders,  were  resumed  and  actively  prose- 
cuted. After  a  lapse  of  nearly  a  year,  the  powers 
having  then  expired,  and  the  branch  railway  still 
being  unfinished,  two  shareholders,  on  behalf  of 
themselves  and  the  other  shareholders,  filed  a  bill  to 
restrain  the  further  prosecution  of  the  works.  On  a 
motion  for  an  injunction, — Held,  that  the  plaintiffs 
having  been  aware  of  the  intention  to  construct  the 
line,  and  not  having  applied  with  diligence,  the 
Court  would  not  grant  the  injunction.  PfooTcs  v. 
ike  South-Western  Rail.  Co.,  1  Sm.  &  G.  142. 

A  shareholder  who  had  acquiesced  in  the  re- 
commencement of  the  works,  afterwards  sold  his 
shares  to  a  purchaser  who  objected  to  the  further 
prosecution  of  the  works, — Held,  that  the  purchaser 
was  bound  by  the  acquiescence  of  his  vendor.   Ibid. 

Semble — where  it  is  established  that  on  pretence 
of  serving  the  interests  of  one  company,  a  member 
of  a  rival  company  procures  shares  in  order  to 
oppose  the  company  into  which  he  has  intruded, 
the  Court,  at  the  instance  of  such  shareholder,  will 
not  ordinarily  interfere.     Ibid. 

Semble — the  mere  expiration  of  the  parliamentary 
period  for  the  completion  of  a  railway  begun  before 
the  powers  expired,  is  not  enough  to  stamp  with 
illegality  the  proceeding  to  complete  such  railway. 
Ibid. 


EAMSGATE  HARBOUR  DUTIES. 

The  Ramsgate  Harbour  Act  (34  Geo.  3.  c.  74.), 
by  section  8,  imposes  a  duty  not  exceeding  3rf.  per 
ton,  to  be  paid  by  the  master  or  owner,  for  every 
ship  of  the  burtlien  of  20  tons  or  upwards  and  not 
exceeding  300  tons,  passing  from,  to,  or  by  Rams- 
gate, or  coming  into  the  harbour  there. (other  than 
and  except  ships  laden  with  coals  or  stone),  not 
having  a  receipt  testifying  his  payment  before  on  that 
voyage;  and  for  every  ship  exceeding  300  tons 
burthen  a  duty  not  .exceeding  Id.  per  ton  (except 
ships  laden  with  coals  or  stone),  and  for  every  chal- 
dron of  coals  or  ton  of  fetone  a  rate  not  exceeding 
l^d. ;  the  said  duties  to  be  paid  every  time  such  ship 


shall  sail  from,  &c.,  or  pass  by  Ramsgate  (except  as 
hereinafter  mentioned).  Section  14.  provides,  that 
no  coasting  vessel  shall  pay  duty  oftener  than  once 
in  any  one  year,  nor  shall  any  collier  returning  in 
ballast  from  the  French  coast,  producing  a  certificate 
of  paving  paid  the  duty  on  the  outward  voyage  for 
her  cargo  of  coals,  be  liable  to  the  payment  of  such 
duty  on  her  inward  voyage.  There  are  also  sec- 
tions exempting  from  duty  vessels  belonging  to  cer- 
tain ports : Held,  that  section  8.  applies  to  vessels 

laden  with  coals,  with  an  exception  in  favour  of 
coasters,  which  are  provided  for  by  section  14,  and 
that  a  collier  employed  solely  in  the  coasting  trade 
in  carrying  coals  from  Sunderland  to  the  ports  on 
the  south  coast  of  England,  and  passing  by  Rams- 
gate on  her  outward  and  homeward  voyages,  is  liable 
to  pay  duty  once  only  in  each  year,  and  that  such 
duty  is  to  be  calculated  upon  the  cargo  laden  on 
board  in  her  first  voyage  and  not  upon  her  tonnage. 
Moore  v.  Shepherd,  22  Law  J.  Rep.  (n.s.)  Q.B. 
377;  2E.&B.  382. 

Colliers  employed  solely  in  the  coasting  trade  in 
carrying  coals  from  Sunderland  and  other  places  to 
the  ports  on  the  south  coast  of  England,  and  passing 
by  Ramsgate,  are  liable  to  pay  Ramsgate  harbour 
duty  once  only  in  each  year.  Sharp  v.  Shepherd, 
and  Moore  v.  Shepherd,  24  Law  J.  Rep.  (h.s.) 
Exch.  29;  10  Exch.  Rep.  424. 


RAPE. 


The  prisoner  got  into  the  bed  of  a  married 
woman,  intending,  if  he  could,  to  have  connexion 
with  her  by  passing  for  her  husband,  but  not  by 
force.  She,  supposing  him  to  be  her  husband, 
allowed  him  to  have  connexion  with  her; — Held, 
that  the  prisoner  was  not  guilty  of  rape.  Regina  v. 
Clarke,  24  Law  J.  Rep.  (n.s.)  M.C.  25;  1  Dears. 
C.C.  397. 


RATE. 


(A)  Poor  Rate. 
(«)   Validity  of. 

(6)  Persons  and  Properly  rateable. 

(1)  In  general. 

(2)  Exemption  under  6  <t  7  Vict.  c.  36. 

(c)  Rateable  Value  and  Principle  of  Assess- 

ment. 

(d)  Appeal  against. 

(B)  Chuech  Rate. 

(C)  CoDNTY  Rate. 

(D)  BoRonGn  Rate. 

(E)  Highway  Rate. 

(F)  LionTiNG,  Watcqino,  and  Paving  Rates. 

(G)  Seweks  Rate. 

(H)  Distress  fob  Rates. 


(A)  Poor  Rate. 

(a)   Validity  of. 

Thu  Poor  Law  Commissioners,  in  1837,  by  an 
order,  directed  nine  parishes,  townships,  and  places 
to  be  formed  into  an  union,  called  the  Pateley  Bridge 
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Union,  for  the  administration  of  the  poor  laws,  and 
amongst  them  Bewerley  and  Dacre,,  which  they 
treated  aa  two  distinct  townships.  They  then 
directed  them  to  contribute  to  a  common  fund,  for 
the  purpose  of  providing  a  workhouse,  &c.,  and 
afterwards  fixed  the  proportions  payable  by  each 
township  or  place,  together  with  the  number  of 
guardians  to  be  appointed  for  each.  In  184:8,  the 
chairman  and  guardians  of  this  union  made  an  order 
on  the  plaintiff  and  three  others,  as  overseers  of  the 
parish  of  Dacre  cum  Bewerley  (treating  the  two  as 
one  township),  for  payment  of  5001'.  by  way  of  con- 
tribution towards  the  relief  of  the  poor,  &c.  This 
order  having  been  disobeyed,  the  defendants,  who 
were  magistrates,  issued  their  summons  to  the  plain- 
tiff and  the  other  overseers,  as  overseers  of  Dacre 
cum  Bewerley,  and  afterwards  issued  a  warrant  of 
distress,  under  which  the  plaintiff's  goods  were 
talcen.  The  defendants  tendered  evidence  that  the 
two  places  had,  from  time  immemorial,  formed  one 
township  only.  The  Judge  rejected  that  evidence, 
and  directed  the  jury  that  the  order  of  the  chairman 
and  guardians  was  not  valid,  on  the  ground  that  the 
order  of  the  Poor  Law  Commissioners,  until  re- 
moved by  certioraH  and  quashed,  was  final  as  re- 
garded persons  acting  under  it : — Held,  first,  that  the 
2  &  3  Vict.  c.  84.  s.  1.  gave  to  the  magistrates  a 
power  similar  to  that  exercised  by  them  in  enforcing 
a  legal  poor-rate.  That  the  existence  of  a  legal 
obligation  to  pay  the  contribution  was  a  necessary 
preliminary  condition  to  their  having  any  authority 
to  enforce  payment ;  and  that,  if  no  such  obligation 
existed  the  magistrates  had  acted  without  jurisdic- 
tion and  were  liable  in  trespass.  Held,  secondly, 
diibitcmte  A  Iderson,  S.,  that  although  the  order  of 
the  Commissioners  would  have  been  wrong  in  order- 
ing three  guardians  to  be  elected  for  Bewerley  and 
two  for  Dacre,  instead  of  five  for  the  entire  town- 
ship if  those  places  constituted  one  township,  still 
that  the  order,  until  removed  by  certiorari  and 
quashed,  was  valid  ad  imterim,  by  virtue  of  the 
4  &  5  "Will.  4.  c.  76.  s.  105,  and  that  the  acts  of 
the  guardians  and  the  order  made  by  them  were 
valid.  Newiould  v.  CoUman,  20  Law  J.  Eep.  (n.s.) 
M.C.  149;  6  Exch.  Eep.  189. 

A  poor-rate  for  the  parish  of  M  was  appealed 
against,  on  the  ground  that  it  consisted  of  two  distinct 
parishes,  M.  St.  Peter  and  M.  St.  Mary,  each  of 
which  separately  maintained  its  own  poor.  It  ap- 
peared that,  so  far  as  evidence  went  (up  to  about 
1700),  there  had  always  been  a  si;igle  rate  for  the 
relief  of  the  poor  and  maintenance  of  the  highways 
in  both  districts,  and  one  constable  and  one  set  of 
overseers.-  In  early  times  there  were  two  rectories 
of  St.  Mary  and  St.  Peter,  which  were  distinct  for 
ecclesiastical  purposes;  and  other  ancient  documents 
shewed  that  there  were  originally  two  churches. 
There  was  also  other  evidence  of  ancient  records, 
which  left  it  ambiguous  whether  they  were  one  parish 
or  two.  Upon  a  case,  giving  the  Court  power  to 
draw  inferences  of  fact, — Held,  that  there  was  evi- 
dence that  these  districts  were  reputed  as  one  parish 
at  the  time  of  the  43  Eliz.  c.  2 ;  and  that  being  so, 
the  rate  was  good,  even  if  the  parishes  had  been  in 
fact  immemorially  distinct.  But,  semhle,  that  there 
was  strong  evidence  that  this  had  always  been  one 
parish  with  two  churches.  Sharpley  v.  Mablelhorpe, 
24  Law  J.  Kep.  (n.s.)  M.C.  35;  3  E.  &  B.  906. 


(J)  Persons  amd  Property  rateable. 
(1)  In  general. 

Under  an  act,  4  Vict.  c.  xvi.  Commissioners  were 
appointed  for  the  improvement  of  H,  within  certain 
limits,  containing  parts  of  several  townships;  and  the 
property  in  all  the  public  wells  or  springs  of  medi- 
cinal or  mineral  waters,  within  the  said  limits,  was 
vested  in  the  said  Commissioners,  and  they  were  em- 
powered to  add  to  or  alter  the  existing  erections  over 
the  said  springs,  and  to  erect  a  pump-room  over  the 
sulphur  water  springs.  The  act  also  gave  them 
special  powers  with  reference  to  the  maintaining  of 
footways,  the  obstruction,  cleansing  and  lighting  of 
the  streets,  the  removal  of  dirt  and  rubbish  from 
houses  and  premises,  the  preventing  of  nuisances,  the 
providing  a  proper  market,  and  further  empowered 
them  to  make  annual  rates  upon  the  owners  of  pro- 
perty within  the  limits  of  the  act;  the  money  arising 
therefrom,  as  also  all  other  monies  received  under 
the  act,  to  be  applied  entirely  in  paying  off  all 
monies  borrowed  on  the  rates,  and  defraying  the 
expenses  incurred  in  carrying  out  the  purposes  of 
the  act.  A  pump-room  was  afterwards  built,  under 
the  power  for  that  purpose  given  by  the  act,  which 
was  open  to,  and  used  by  the  public  generally,  sub- 
ject only  to  a  small  payment  to  the  Commissioners, 
and  certain  other  regulations  imposed  by  the  act : — 
Held,  that  the  Commissioners  were  properly  rated 
as  occupiers  and  owners  of  such  pump-room,  to  the 
relief  of  the  poor  of  one  of  the  townships  in  part 
within  the  limits  of  the  act,  the  purposes  for  which 
they  were  appointed  not  being  for  the  public  advan- 
tage only.  Regvna  v.  the  Commissioners  of  High 
and  Low  Harrogate,  20  Law  J.  Rep.  (n.s.)  M.C.  25; 
15  Q.B.  Eep.  1012. 

The  Southampton  Dock  Company's  premises  con- 
sisted in  part  of  the  Custom-house,  rented  and  occu- 
pied by  Her  Majesty's  Commissioners  of  Customs, 
and  a  manufactory  and  several  workshops,  rented 
and  occupied  by  the  West  India  Mail  Packet  Com- 
pany, and  J  W.  The  company  under  the  188th 
section  of  the  Dock  Act,  which  empowered  them  to 
build  or  provide  out  of  their  income,  steam-tugs  for 
towing  vessels  into  or  out  of  the  docks,  from  or  to 
Southampton,  or  to  any  part  of  the  British  Channel, 
had  actually  in  use  a  steam-tug,  which  offered  con- 
siderable advantage  to  those  who  used  the  docks,  and 
was  conducive  to  the  general  profits  of  the  dock 
business.  It  was  not,  however,  indispensable,  as 
other  steamboats  might  have  been  hired  at  South- 
ampton for  the  same  purpose,  but  at  less  advantage 
and  convenience  both  to  the  company  and  those 
using  the  docks.  Attached  to  the  freehold  and 
essential  to  the  business  of  the  company,  was  cer- 
tain fixed  plant,  consisting  of  cranes,  steam-engines, 
shears,  derricks,  dolphins  and  other  like  ponderous 
machinery;  which,  however,  were  capable  of  being 
detached,  as  easily  and  with  as  little  injury  to  the 
freehold,  as  tenants'  fixtures  put  up  for  the  purposes 
of  trade  and  business,  and  usually  valued  as  between 
incoming  and  outgoing  tenants : — Held,  upon  a  case 
stated  as  to  the  extent  of  the  company's  liability  to 
be  rated  to  the  relief  of  the  poor — First,  that  the 
25th  section  of  the  13  Geo.  3.  c.  50.  "  for  the  better 
regulating  the  poor,  &c.  of  Southampton, "  and  which 
provided  that  every  person,  whether  the  landlord  or 
tenant,  who  should  let  out  his  house  in  separate 
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apartments,  or  ready-furnished  to  lodgers,  should  for 
the  purposes  of  the  act  be  deemed  the  occupier  and 
liable  to  be  rated,  did  not  apply  to  the  part  of  the 
company's  premises  of  which  they  were  not  the  oc- 
cupiers. Secondly,  that  the  steam-tug  must  be  taken 
iis  ancillary  to  the  docks,  and  a  part  of  the  floating 
capital,  and  that  the  expense  of  it  was  a  proper 
deduction  to  be  made,  in  estimating  the  amount 
of  the  company's  assessment  to  the  rate.  Thirdly, 
that  as  an  allowance  to  directors  for  management, 
another  proper  deduction  to  be  made  was  a  reason- 
able amount  of  remuneration  for  personal  trouble  and 
expense,  and  for  the  exercise  of  the  skill  and  judg- 
ment of  a  supposed  lessee  of  the  company  in  ma- 
naging the  affairs  of  the  docks,  independently  of  the 
profit  on  capital  employed  by  him.  Fourthly,  that 
the  cranes,  steam-engines  and  other  ponderous  ma- 
chinery, were  properly  included  in  estimating  the 
rateable  value  of  the  company's  premises.  Fifthly, 
that  no  deduction  could  be  made  for  income-tax,  in 
respect  of  the  estimated  profit  of  a  supposed  tenant 
of  the  docks,  that  not  being  a  tax  upon  the  subject- 
matter  rated,  but  upon  the  net  income  of  the  tenant 
after  paying  the  rent  of  the  premises.  Begina  v. 
tlie  Smithampton  Dock  Co.,  20  Law  J.  Rep.  (n.b.) 
M.C.  155;  17  Q.B.  Rep.  83. 

Commissioners  had  constructed  a  reservoir  in  the 
township  of  K  across  an  existing  stream  upon  land 
purchased  by  them  under  a  local  act,  for  the  purpose 
of  affording  a  more  regular  supply  of  water  to  the 
mills  upon  the  stream,  and  of  cleansing  the  stream, 
and  promoting  the  health  of  the  persons  residing  on  its 
banks.  The  water  flowed  from  the  reservoir  along 
the  ancient  bed  of  tlie  stream,  and  the  result  ob- 
tained was  an  increased  regularity  in  the  motive 
power  of  the  mills,  whereby  they  were  enabled  to 
continue  working  at  times  when  they  would  other- 
wise be  stopped.  None  of  the  mills  benefited  by  the 
supply  of  water  were  situate  in  K,  but  in  other  town- 
ships lower  down  the  stream.  The  Commissioners 
were  empowered  to  levy  rates  upon  the  mills,  to  be 
applied  in  paying  interest  upon  the  money  borrowed 
for  constructing  the  reservoir,  and  the  necessary 
charges  of  its  maintenance,  and  the  forming  a  reserve 
iund  to  meet  any  extraordinary  contingency,  or  for 
paying  off  the  principal  borrowed.  The  Commis- 
sioners were  rated  to  the  relief  of  the  poor  of  K,  in 
respect  of  the  reservoir,  at  a  sum  which  was  ad- 
mitted to  be  a  proper  assessment  on  the  occupiers  of 
the  reservoir,  if  the  works  constructed  and  carried  on 
by  the  Commissioners  had  been  a  private  under- 
taking of  persons  who  had  increased  the  available 
supply  of  water  to  the  mill-owners  as  was  done  by 
the  reservoir,  and  who  at  pleasure  could  allow  or  re- 
fuse the  mill-owners  the  benefit  of  such  increased 
supply: — Held,  first,  that  the  Commissioners  were 
liable  to  be  rated  in  K  for  the  reservoir;  and, 
secondly,  that  the  amount  of  the  assessment  was 
correct.  Regina  v.  Kentmere,  21  Law  J.  Rep.  (h.s.) 
W.C.  13;  17  as.  Rep.  651. 

By  virtue  of  a  local  act  the  corporation  of  Man- 
chester, in  consideration  of  annual  payments,  pur- 
chased all  the  estate,  &c.,  stock-in-trade  and  property 
of  an  incorporated  water  company.  By  that  act  the 
corporation  were  required  to  supply  water  for  do- 
mestic purposes  to  the  inhabitants  of  the  borough, 
for  which  they  were  to  receive  no  water  rents  or 
other  payments,  but  were  to  be  deemed  to  be  fully 


paid  by  the  rates  authorized  to  be  levied.  They  were 
enabled  to  levy  a  "  domestic"  water-rate  on  the  oc- 
cupiers of  all  dwellings,  and  a  "  public"  water-rate  on 
the  owners  of  all  houses,  &c.  within  the  boroDgfa. 
The  council  had  also,  in  exercise  of  other  powers  in 
the  act,  entered  into  agreements  with  persons  occu- 
pying premises  in  the  borough  for  supplying  them 
with  water  for  other  than  domestic  purposes,  and  for 
which  they  were  paid  by  water  rents.  They  also,  in 
consideration  of  a  fixed  annual  payment,  agreed  to 
supply  the  borough  of  Salford  with  water.  The 
whole  of  the  proceeds  of  the  works  and  water  sup- 
plied and  sold  had  been  absorbed  by  the  payment  of 
the  annual  sums  to  the  water  company.  The  cor- 
poration were  rated  to  the  relief  of  the  poor  of  the 
township  of  Manchester,  which  is  comprised  in,  but 
not  co-extensive  with,  the  borough : — Held,  that 
they  were  liable  to  be  rated  there.  Segma  v.  the 
Mayor,  &c.  of  Mcmchester,  21  Law  J.  Rep.  (h.s.) 
M.C.  160. 

It  is  not  of  itself  a  ground  for  exemption  from 
poor-rates,  that  the  occupiers  of  land  are  trustees 
incorporated  under  acts  of  parliament  for  public 
purposes.  It  must  appear  from  the  provisions  of 
the  acts  to  have  been  the  intention  of  the  legislature 
that  the  funds  derivable  from  their  occupation  should 
not  be  applied  to  the  payment  of  poor-rates.  Begi/na 
V.  the  Birkenhead,  DocTcs,  21  Law  J.  Rep.  (h.s.) 
M.C.  209;  2  E.  &  B.  148. 

The  trustees  of  the  Birkenhead  Docks  were  em- 
powered by  the  acts  incorporating  them  and  pro- 
viding for  the  construction  of  the  docks,  &c.,  to 
borrow  a  certain  sum  on  the  credit  of  the  rates  and 
tolls  granted  by  the  said  acts,  and  of  any  property 
thereby  vested  in  them,  and,  if  necessary,  to  mort- 
gage the  same.  The  maximum  tolls  and  dues  to  be 
demanded  and  received  by  the  trustees  were  stated 
in  the  acts,  but  the  trustees  were  at  liberty  to  fix  and 
determine  the  tolls  to  be  taken,  provided  they  did 
not  exceed  the  amount  stated  in  the  act,  and  from 
time  to  time  to  reduce  or  alter  and  again  to  raise 
such  tolls.  The  acts  further  provided  that  all  sums 
received  from  the  rates  and  tolls,  and  all  sums 
arising  from  the  sale  of  any  lands  or  the  rents 
thereof,  should  be  applied  by  the  trustees  in  keeping 
in  repair  and  maintaining  the  docks  and  other  works 
made  under  the  authority  of  the  acts,  and  of  paying 
oflicers  and  servants,  and  otherwise  carrying  the  acts 
into  execution,  and  also  to  the  payment  of  interest 
and  repaying  the  principal  borrowed,  under  such 
regulations  and  conditions  as  the  trustees  might,  from 
time  to  time,  think  reasonable : — Held,  assuming 
all  the  purposes  to  which  the  trustees  were  directed 
to  apply  the  sums  received  by  them  to  be  public 
purposes,  that  as  there  was  nothing  in  the  acts  to 
shew  that  the  trustees  might  not  lawfiilly  raise  from 
the  rates  and  tolls  a  sum  sufincient  to  meet  such 
purposes  and  pay  poor-rates  and  other  charges, 
they  were  liable  to  be  rated  to  the  poor-rate  in 
respect  of  buildings  upon  the  land  vested  by  the 
acts  in  the  trustees.     Ibid. 

The  43  Geo.  3.  c.  cxxviii.  (local  and  personal), 
for  improving  the  town  of  Bedford,  enacts,  section 
69,  that  \s.  shall  be  assessed  upon  all  gaoU,  chapels, 
meeting-houses,  schools,  almshouses,  and  other  public 
huMdimgs,  churchyards,  chapel-yards,  and  meeting- 
house yards,  within  the  said  town,  for  every  yard, 
running  measure,  of  the  length  im.  front  of  such 
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hallB,  gaols,  &c.  The  Oaol  Act,  4  Geo.  4.  c.  64. 
s.  48,  enacts,  that  every  gaol  for  any  county  or 
town,  &c.  having  exclusive  jurisdiction  of  felonies 
and  misdemeanours,  which  shall  be  situate  within 
the  limits  of  any  other  county  or  town,  shall  be 
taken  to  be  part  of  the  county  or  town  for  which  it 
shall  be  used  as  a  gaol,  so  long  as  it  shall  be  so  used. 
The  county  gaol  of  Bedfordshire  is  situate  within 
the  town  of  Bedford,  and  the  front  and  part  of  the 
sides  and  the  back  part,  the  latter  consisting  of  a 
boundary  wall,  abut  upon  public  roads  of  the  town. 
The  Commissioners  under  the  local  act  assessed  the 
county  Justices  for  the  frontage  of  the  fore  part,  of 
the  back  part,  and  of  part  of  the  sides  of  the  gao), 
measured  in  ruiming  yards : — Held,  that  the  gaol 
was  not  exempt  from  rating  by  reason  of  the  4  Geo.  4. 
c.  64.  s.  48,  as  that  section  related  merely  to  juris- 
diction. The  Justices  of  Bedfordshire  v.  the  Bed- 
ford Improvement  Commissioners,  21  Law  J.  Rep. 
(N.S.)  M.C.  224;  7  Exch.  Eep.  650. 

The  houses  of  the  governor  and  warders  of  a 
county  gaol  were  built  outside  a  wall  inclosing  an 
area,  within  which  the  gaol  stood.  The  front  door 
of  the  governor's  house  opened  into  the  public 
street.  There  was  an  outlet  through  the  back  wall 
of  the  house  to  the  area.  The  houses  of  the  warders 
were  similarly  situated,  but  did  not  communicate  by 
the  back  wall  with  the  area.  The  governor  and 
warders  had  the  occupation  of  three  houses  only  in 
respect  of  their  being  such  officers,  and  the  accom- 
modation of  their  houses  was  not  more  than  was 
proper  and  convenient  for  persons  having  their 
duties  to  perform;  and  their  constant  residence  in 
their  houses  was  an  important  part  of  their  duties : 
— Held,  that  they  were  not  liable  to  be  rated.   Ibid. 

An  union  workhouse  was  erected  by  an  incorpora- 
tion of  guardians,  under  the  34  Geo.  3.  c.  98,  the 
19th  section  of  which  enacts  "  that  all  buildings  to 
be  erected  by  virtue  of  that  act  shall  be  free  from 
all  parliamentary  and  parochial  taxes,  except  such 
and  to  such  amount  as  they  were  assessed  to  at  the 
time  they  were  first  taken  and  applied,"  It  was 
afterwards  rented  by  the  guardians  of  a  poor-law 

union,  formed  under  the  4  &  S  Will.  4.  c.  76 : 

Held,  that  the  workhouse  was  a  "  public  building  " 
vrithin  the  meaning  of  the  above  local  act,  and  that 
it  was  liable  to  be  rated  under  that  act,  the  rate  in 
question  not  being  a  "parliamentary  or  parochial 
tax "  within  the  meaning  of  the  34  Geo,  3.  c.  88. 
Ibid. 

An  infirmary  is  a  "public  building"  within  the 
moaning  of  the  local  act.     Ibid. 

In  all  the  above  eases,  and  the  other  subject- 
matters  of  rating  mentioned  in  the  local  act,  the 
rate  ought  to  be  imposed  upon  so  much  of  the 
frontage  of  the  several  buildings  and  ground  as  abuts 
upon  a  public  carriage-road  or  public  footway.  Ibid. 

In  a  special  case,  stated  under  the  12  8i  13  Vict. 
c.  45,  the  parties  supporting  the  affirmative  (the 
respondents  in  the  present  cases)  are  entitled  to 
begin.     Ibid. 

A  company  was  empowered  by  act  of  parliament 
to  establish  a  ferry  over  the  river  Tyne,  where  it  is 
public,  tidal  and  navigable,  and  to  make  landing- 
places  on  each  side  of  the  river,  and  to  take  certain 
tolls  from  persons  passing  over  the  ferry.  The  bed 
of  the  riv^r  below  low-water  mark  was  in  the  parish 
of  N,  and  the  landing-places  in  the  respective  town- 


ships of  N  S  and  S  S.  The  ferry-boats  worked  by 
steam  did  not  always  pursue  the  same  track  in 
crossing,  and  were,  while  afloat,  in  the  parish  of  N. 
The  tolls  were  collected  at  the  landing-place  in  S  S. 
The  company  were  rated  as  occupiers  of  "  a  ferry, 
landing  and  tolls  "in  N  S  at  half  the  net  annual 
profit  of  the  tolls,  after  making  proper  deductions : 
— Held,  first,  that  the  tolls  could  not  be  rated 
directly  as  appurtenant  to  the  landing-places,  or  in- 
directly as  a  profit  earned  by  the  use  of  the  landing- 
places.  Secondly,  that  the  rate  ought  properly  to 
be  laid  on  the  landing-place  in  N  S  according  to  its 
value  as  enhanced  by  being  available  for  the  pur- 
pose of  earning  the  toll.  Thirdly,  that  the  mileage 
principle  was  not  applicable,  and  that  a  proportion 
of  the  profits  could  not  be  assessed  on  the  two  land- 
ing-places according  to  the  proportion  which  their 
dimensions  bore  to  the  length  of  the  transit  over  the 
river.  Segina  v.  the  North  and  South  Shields  Ferry 
Co.,  22  Law  J.  Rep.  (n.s.)  M.C.  9;  1  E.  &  B.  140. 

Certain  persons,  under  a  lease  for  years  from  the 
lord  of  the  manor,  were  in  the  occupation  and  re- 
ceipt of  the  tolls  and  duties  payable  at  the  market 
and  fairs  of  Aylesbury,  in  respect  of  things  sold  at 
the  said  market  and  fairs;  and  also  of  the  stallage, 
piccage  and  all  other  profits  incident  to  the  said 
market  and  fairs,  together  with  the  market-house 
and  premises  used  for  the  purposes  of  the  market 
and  fairs.  Tolls  were  paid  and  collected  in  the 
market-house,  and  throughout  the  market  in  respect 
of  horses,  cattle,  com  and  other  articles  brought 
into  the  market  and  fairs  and  actually  sold.  Over 
part  of  the  Market  Square  and  at  the  sides  of  some 
streets  stalls  were  placed,  but  not  in  any  way  affixed 
to  the  soil,  upon  which  goods  were  exposed  for  sale; 
and  in  respect  of  these  stallage  dues  were  paid. 
The  lessees  were  rated  to  the  relief  of  the  poor  as 
occupiers  in  respect  of  the  market-house,  and  the 
land  upon  which  the  market  and  fairs  were  held, 
and  of  the  stallage  and  all  the  tolls  received  by 
them  from  the  sale  of  goods  at  the  market  and 
fairs: — Held,  that  stallage  was  a  payment  made  in 
respect  of  the  exclusive  use  and  occupation  of  the 
soil,  for  a  time,  and  was,  therefore,  properly  in- 
cluded in  the  rate.  But  that  the  market  tolls  on 
things  sold  in  the  market  and  fairs,  having  no  con- 
nexion with  the  exclusive  use  of  the  soil,  were  not 
rateable.  Boierts  v.  Aylesbury,  22  Law  J.  Eep. 
(h.s.)  M.C.  34;  1  E.  &  B.  423. 

Certain  lands,  buildings,  and  premises  purchased 
by  the  Lords  Commissioners  of  the  Treasury,  on 
behalf  of  the  Lords  of  the  Committee  of  Council 
on  Education,  were  fitted  up  and  used  as  a  normal 
and  model  school  for  the  training  of  masters  of 
schools  for  pauper  and  criminal  children,  and  all  the 
expenses  of  the  institution  were  defrayed  by  the 
said  Committee  out  of  the  money  voted  by  Parlia- 
ment for  the  promotion  of  public  education.  The 
officers  of  the  institution  were  a  principal,  vice- 
principal,  and  masters,  appointed  and  paid  by  the 
said  Committee  of  Council,  and  who  held  their 
offices  at  the  pleasure  of  the  Crown.  These  officers 
were  entitled  to  their  meals  at  a  common  table,  and 
were  provided  with  sitting  and  sleeping  apartments 
in  the  institution,  and  the  principal  had  the  privilege 
of  supplying  himself  with  fruit  and  vegetables  from 
the  garden.  The  pasturage  of  a  portion  of  the 
land  was  let,  and  the  proceeds  carried  towards  the 
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expenses  of  the  institution.  The  students  were  re- 
quired to  pay  ZOl.  per  annum,  with  the  exception  of 
those  who  obtained  the  highest  exhibitions,  and  the 
money  so  received  was  applied  to  the  general  ex- 
penses of  the  institution.  In  one  of  the  rooms,  a 
school  was  held  for  practice  in  elementary  instruction, 
which  was  attended  by  poor  children  in  the  neigh- 
bourhood, who  were  required  to  pay  a  weekly  sum 
for  their  education,  and  were  allowed  to  purchase 
books  from  the  principal.  The  funds  derived  from 
the  same  were  entirely  expended  in  the  maintenance 
and  improvement  of  the  school : — Held,  that  there 
was  no  substantial  difference  between  this  institution 
and  any  other  establishment  in  which  cheap  educa- 
tion was  offered  through  the  bounty  of  the  founder, 
and  that  the  premises  generally  were  rateable  to  the 
relief  of  the  poor.  Begina  v.  TempU,  22  Law  J. 
Eep.  (H.S.)  M.C.  129;  2  E.  &  B.  160. 

A  building  used  exclusively  as  a  county  court 
under  the  9  &  10  Vict.  c.  95.  is  not  rateable  to  the 
relief  of  the  poor,  as  there  is  no  beneficial  occupation 
of  it,  nor  any  profit  derived  from  its  use  by  any 
specific  class  of  persons.  Begina  v.  tJis  Township  of 
Manchester,  23  Law  J.  Rep.  (n.s.)  M.C.  48j  3 
E.  &  B.  336. 

Land  and  buildings  in  Dartmoor  were  rented  of 
the  Government  and  the  Duchy  of  Cornwall  by  the 
directors  of  convict  prisons,  and  were  used  for  the 
purpose  of  a  convict  establishment  and  of  reclaiming 
and  cultivating  the  land  by  the  labour  of  the  pri- 
soners. The  produce  of  the  land  was  consumed  in 
the  establishment  or  sold,  the  proceeds  of  the  sale 
being  applied  entirely  in  reduction  of  the  convict 
estimates.  A  house  within  the  precincts  of  the 
prison,  with  a  small  garden,  was  assigned  as  quarters 
to  the  governor  of  the  prison,  together  with  a  coach- 
house and  stabling.  There  were  also  quarters  occu- 
pied by  the  deputy-governor  and  other  officers  of  the 
prison  within  the  prison  walls.  All  these  quarters 
were  occupied  rent  free.  At  a  distance  from  the 
prison,  and  not  connected  with  it  by  a  boundary 
wall  or  otherwise,  were  houses  and  cottages,  assigned 
to  and  occupied  by  others  of  the  prison  officers, 
some  of  whom  paid  rent  for  them  and  others  received 
less  wages  in  proportion  to  the  value  of  the  premises 
occupied  by  them.  All  sums  received  for  rent  were 
appUed  in  reduction  of.  the  prison  expenditure. 
No  more  rooms  were  occupied  by  the  governor, 
deputy-governor,  or  any  of  the  other  officers  (either 
within  or  without  the  prison  walls)  than  were  neces- 
sary for  the  proper  discharge  of  their  duties  and  for 
the  adequate  accommodation  of  the  families  of  such 
of  them  as  were  married.  But  the  coach-house  and 
stabling  of  the  governor  were  not  necessary  to  enable 
him  properly  to  discharge  his  duties.  A  part  of  the 
building  in  the  prison  was  occupied  as  a  canteen 
for  the  sale  of  beer  to  the  prison  officers,  no  profit 
being  derived  therefrom  beyond  what  was  sufficient 
to  pay  the  wages  of  the  man  who  supplied  the  beer. 
Part  of  the  buildings  outside  the  prison  walls  was 
occupied  by  a  grocer,  who  carried  on  his  business 
there,  supplying  goods  to  the  residents  in  the  estab- 
lishment and  others.  There  was  a  farm  at  the  dis- 
tance of  half  a  mile  from  the  prison,  in  the  cultiva- 
tion of  which  the  convicts  of  the  establishment  were 
employed,  and  its  proceeds  were  wholly  applied  for 

the  benefit  of  the  establishment : Held,  that  the 

prison  itself  was  not  rateable;  that  the  canteen  and 


grocer's  shop  were  rateable;  that  the  quarters  occu- 
pied by  the  governor  and  other  officers  within  the 
prison  in  discharge  of  their  duties  were  not  rateable; 
that  the  coach-house  and  stables  of-  the  governor 
were  rateable;  that  the  farm  was  profitably  occupied, 
and  was  rateable: — Held,  also  (dissentiente  Cole- 
lidge,  J.),  that  the  residences  occupied  by  the 
officers  of  the  prison  outside  the  prison  walls  were 
rateable.  Oamiier  v.  I/ydford,  23  Law  J.  Rep. 
(n.s.)  M.C.  69;  3  E.  &  B.  346. 

The  corporation  of  H  were  constituted  the  Local 
Board  of  Health  of  the  borough,  and  were  by 
section  117.  of  the  Public  Health  Act  (11  &  12 
Vict.  c.  63.)  made  surveyors  of  highways  within  the 
district.  They  rented  and  occupied  a  yard  within 
the  district  as  a  place  of  deposit  for  stones  and  other 
materials  for  the  repair  of  the  highways.  This  yard 
was  situate  in  the  parish  of  S,  which  was  partly 
within  and  partly  without  the  limits  of  the  district : 
— Held,  that  the  local  board  of  health  occupied  the 
yard  as  trustees,  not  for  the  public  at  large,  but  for 
the  inhabitants  of  the  district,  who  were  charged 
with  the  obligation  of  repairing  the  highways,  and 
that  they  were,  therefore,  rateable  in  respect  of  it  to 
the  rehef  of  the  poor  of  S.  Begima  v.  Cooper,  23 
Law  J.  Rep.  (K.s.)  M.C.  183. 

The  Museum  of  Practical  Geology  was  erected 
out  of  monies  voted  by  parliament  upon  ground 
forming  part  of  the  hereditary  possessions  of  the 
Crown,  and  was  established  for  the  purpose  of  bring- 
ing science  to  bear  practically  upon  geology,  and 
professors  were  appointed  and  paid  salaries  out  of 
monies  annually  voted  by  parliament  for  the  pur- 
pose. The  lectures  of  the  professors  were  dehvered 
in  the  rooms  of  the  Museum,  but  they  had  no 
greater  occupation  than  was  necessary  for  the  pur- 
pose of  delivering  such  lectures.  The  students  paid 
certain  sums  for  the  instruction  received,  a  propor- 
tion of  which,  after  deducting  the  expenses  of  the 
institution,  was  divided  among  the  professors.  There 
were  also  laboratories  in  the  Museum  which  were 
occasionally  used  for  the  purpose  of  making  analyses 
for  members  or  the  public,  the  fees  for  which  were 
fixed  by  government,  and  were  retained  by  the  pro- 
fessors who  made  the  analyses.  No  person  resided 
on  the  premises  except  a  housekeeper  appointed  by 
the  Board  of  Trade,  but  who  had  no  occupation 
further  than  was  necessary  for  keeping  and  taking 
care  of  the  building.  The  building  itself  was  in  the 
department  of  the  Commissioners  of  Works  and 
Public  Buildings,  by  whom  it  was  kept  in  repair. 
The  expenses  of  the  institution  were  defrayed  by  the 
Treasury  out  of  money  granted  by  parliament  for 
the  purpose.  The  Lords  of  the  Treasury  had  the 
general  controul  of  the  institution,  and  appointed  all 
the  officers  who  held  at  the  pleasure  of  the  Crown. 
Every  part  of  the  building,  and  all  the  collections, 
laboratories,  &c.  attached  to  the  Museum  were  used, 
and  were  necessary  for  the  purposes  of  the  school 
of  geology : — Held,  that  no  part  of  the  premises  was 
rateable,  on  the  ground  that  the  whole  were  in  the 
exclusive  possession  of  the  Crown  for  public  purposes. 
De  la  Beche  v.  St.  James's,  Westminster,  24  Law  J. 
Rep.  (h.s.)  M.C.  74;  4E.&  B.  385. 

The  Electric  Telegraph  Company,  incorporated 
by  act  of  parliament,  constructed,  fixed  and  laid 
down,  with  the  consent  of  a  railway  company,  posts, 
wires,  and  apparatus  along  the  line  of  railway;  and, 
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in  conaideration  of  their  being  bo  fixed  and  main- 
tained on  the  lands  and  premises  of  the  railway 
company,  the  telegraph  company  maintained  and 
worked  two  of  the  wires  for  the  exclusive  use  of  the 
railway  company.  The  posts  on  which  the  wires 
rested  were  fixed  in  the  ground,  but  were  subject  to 
removal  at  the  option  of  the  railway  company,  if 
found  inconvenient,  to  some  unobjectionable  spot: — 
Held,  that  the  telegraph  company  was  liable  to  be 
ia.ted  to  the  relief  of  the  poor  in  respect  of  the  tele- 
graph wires,  posts  and  land  in  which  the  same  were 
fixed.  Elecli-ic  Telegra/ph  Co.  v.  Salford,  24  Law 
J.  Eep.  (n.s.)  M.C.  143;  H  Exoh.  Rep.  181. 

(2)  Exemption  mider  6  <fc  7  Vict.  c.  36. 

A  building  was  erected  by  a  society  of  persons  for 
the  purpose  of  being  used,  and  was  used,  as  a  library 
and  news-room  by  the  members  of  the  society  for 
the  time  being  who  had  paid  their  subscriptions  and 
conformed  to  the  rules  of  the  society.  There  were 
400  shareholders,  who  could  transfer  their  shares,  and 
each  of  whom  paid  a  subscription  and  had  then  the 
full  benefit  of  the  institution.  The  institution  con- 
sisted of  a  library  for  general  reference  and  circula- 
tion among  the  subscribers,  and  comprising  standard 
works  on  scientific  subjects  as  well  as  general  litera- 
ture; a  reading-room  supplied  with  periodicals, 
pamphlets,  &c.,  and  a  news-room  where  newspapers, 
the  iiondon,  Gazette,  and  reports  of  the  markets  were 
provided,  and  where  advertisements  of  sales  were 
occasionally  laid  upon  the  table  by  individual  sub- 
scribers. The  commercial  and  general  directories 
were  also  kept  in  the  library  for  the  purpose  of 
reference.  The  books  and  newspapers  were  pur- 
chased by  the  annual  subscriptions  of  the  members. 
The  institution  was  supported  in  part  by  annual 
voluntary  subscriptions,  and  did  not,  and  by  its  laws 
could  not  make  any  dividend,  &c.  in  money  to  any 
of  its  members : — Held,  that  this  institution  was 
not  entitled  to  be  exempted  from  rates  by  6  &  7 
Vict.  c.  36.  as  a  society  established  exclusively  for 
the  purposes  of  science,  literature,  or  the  fine  arts, 
its  primary  object  being  for  the  private  benefit  and 
convenience  of  the  subscribers  only.  Begma  v.  Qua- 
MU,  20  Law  J.  Eep.  (n.s.)  M.C.  29;  16  Q.B.  Rep. 
472. 

The  "Royal  Manchester  Institution"  was  built 
by  the  Society  of  that  name  from  funds  subscribed 
by  shareholders,  and  held  in  trust  to  be  used  as  a 
museum  or  place  of  exhibition  for  works  of  art  and 
science,  antiquities  and  specimens  of  natural  history, 
and  for  the  delivery  of  public  lectures  on  subjects  of 
science,  literature,  or  the  arts,  and  otherwise  for  the 
imparting  and  diffusing  of  education  and  knowledge 
consistent  with  the  general  purposes  of  the  Institu- 
tion. To  the  lectures  given  on  literary  and  scientific 
subjects,  either  gratuitously  or  upon  payment  by  the 
Society,  the  members  had  free  admission  ;  and  offi- 
cers, hterary  and  scientific  persons,  artists  and  stran- 
gers were  admitted  gratuitously.  To  the  conver- 
sazioni, soirees,  or  other  meetings  of  the  members, 
the  chairman  and  person  reading  the  paper  could 
invite  a  certain  number  of  friends ;  and  the  leading 
literary  and  scientific  persons  of  the  neighbourhood 
had  free  admission.  Paintings  and  works  of  art 
were  exhibited  free  to  members ;  but  upon  the  pay- 
ment of  an  entrance  fee  by  strangers.  The  cost  of 
the  carriage  of  the  paintings  of  local  artists  to  and 


from  the  exhibition  was  defrayed  by  the  society. 
BooicB  of  the  names  and  addresses  of  the  artists  and 
the  prices  of  the  pictures  were  placed  in  the  room, 
and  when  any  picture  was  sold  the  purchase-money 
was  received  by  an  officer  of  the  society  and  handed 
by  him  to  the  artist,  after  deducting,  in  the  case  of 
pictures  brought  from  a  distance,  51.  per  cent,  for 
the  expense  of  carriage,  which  went  into  the  general 
fund,  and  did  not  cover  the  whole  expense  of 
carriage.  Besides  this  and  the  annual  voluntary 
subscriptions  of  its  members,  the  society's  general 
funds  were  increased  by  rent  received  for  rooms  and 
cellars  let  to  tenants,  who  however  were  rated  sepa- 
rately. Power  also  was  reserved  to  the  trustees  by 
the  deed  of  settlement  to  let  off  any  part  of  the 
building  not  required  for  the  uses  of  the  society;  and 
in  case  of  the  regular  dissolution  of  the  society,  to 
sell  all  the  property  belonging  to  the  society,  and, 
after  payment  of  the  costs  of  the  sale,  to  pay  the 
residue  of  the  purchase-money  to  the  council,  to  be 
by  them  divided  amongst  the  then  hereditary  and 
life  governors  of  the  Institution,  in  certain  propor- 
tionate shares.  It  was  expressly  provided  by  a  rule 
of  the  society  that  no  dividend,  gift,  or  bonus  in 
money  should  at  any  time,  or  under  any  circum- 
stances, be  made  to  or  between  the  governors  or 
members  of  the  Institution,  and  it  did  not  appear 
that  any  such  had  ever  been  made :— Held,  that  the 
society  was  entitled  to  exemption  from  poor-rates 
in  respect  of  the  Institution,  under  the  6  &  7  Vict. 
c.  36.  s.  1.  Hegima  v.  tAe  Overseers  of  Ma/ndhester, 
20  Law  J.  Rep.  (ir.s.)  M.C.  113;  16  Q.B.  Rep. 
449. 

The  Manchester  Concert  Hall  was  built  by  a 
society,  partly  from  funds  subscribed  by  eighty 
individuals  who  were  among  its  first  subscribers,  and 
was  held  in  trust  to  pay  off  that  amount,  and  sub- 
ject thereto  in  trust  for  the  society.  The  number  of 
subscribers  of  five  guineas  each  annually  to  the 
society  was  six  hundred,  and  besides  these  there 
was  another  class  called  quasi  members,  who  paid 
an  annual  subscription  of  two  guineas  and  a  half 
each,  and  all  were  admitted  by  ballot.  The  annual 
subscriptions,  amounting  to  about  3,000i,  went  to 
pay  off  the  above  debt  and  interest,  and  to  meet 
the  current  expenses  of  furnishing  the  Concert  Hall, 
and  supporting  the  society  generally.  The  Concert 
Hall  was  used  by  the  society  for  concerts  and  musi- 
cal entertainments  open  to  subscribers,  and  parties 
admitted  by  tickets  to  subscribers ;  at  which  music 
of  a  high  class  was  generally  practised  and  perform- 
ed ;  and  for  the  general  business  of  the  society; 
except  on  one  occasion,  in  1848,  when  the  use  of 
the  hall  was  given  gratuitously  by  the  society  for 
the  charitable  purpose  of  a  public  concert,  on  behalf 
of  the  funds  of  the  Manchester  Royal  Infirmary. 
Each  subscriber  was  entitled  to  tickets  of  admission 
to  every  public  and  private  concert,  which  were 
transferable  to  ladies  generally,  and  to  gentlemen 
and  quasi  subscribers  subject  to  certain  restrictions. 
Each  subscriber  might  also  give  orders  for  the 
admission  of  four  persons  to  the  private  or  undress 
concerts.  The  quasi  subscribers  were  each  entitled 
to  admission,  without  ticket,  to  the  prjvate  or  undress 
concerts.  Most  of  the  vocal  and  instrumental  per- 
formers were  paid  out  of  the  amount  subscribed, 
which  was  also  expended  in  the  purchase  of  music 
fur  the  society's  use.     A  highly  skilled  professor  of 
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music  was  indnced  to  settle  and  remain  in  Manchester, 
solely  because  of  the  existence  of  the  society,  the 
tendency  of  which  had  been  to  promote  and  improve 
the  science  and  practice  of  music  in  Manchester 
and  the  neighbourhood.  No  dividend  or  bonus  in 
money  had  ever  been  made  to  any  of  the  members, 
and  the  rules  of  the  society  provided  that  in  the 
event  of  a  dissolution,  the  funds,  after  payment  of 
all  debts,  should  be  applied  to  the  promotion  and 
encouragement  of  music : — Held,  that  the  society 
could  be  regarded  only  as  a  musical  club,  the  pri- 
marv  object  of  which  was  the  gratification  and  amuse- 
ment of  the  members  and  their  families,  and  there- 
fore was  not  entitled  to  an  exemption  from  poor-rates, 
as  a  society  instituted  for  the  purposes  of  the  fine 
arts  exclusively,  within  the  6  &  7  Vict.  c.  36;  also, 
that  had  the  society  been  otherwise  entitled  to  the 
exemption,  the  accidental  use  of  the  hall  for  the 
benefit  of  the  Infirmary  in  1848,  would  not  have 
affected  the  right  to  exemption.  Regina  v.  Brandt, 
20  Law  J.  Eep.  (n.s.)  M.C.  119;  16  Q.B.  Rep. 
462. 

A  society,  called  the  London  Library,  established 
for  the  purpose  of  lending  to  members  books  of  a 
superior  description,  and  to  which  the  members 
contributed  a  yearly  subscription,  was  held  to  be  a 
society  for  the  purposes  of  literature,  supported  by 
voluntary  contributions,  under  the  6  &  7  Vict.  c.  36. 
B.  1,  and  being  certified  as  such  under  section  2, 
would  be  exempt  from  local  rates  in  respect  of  pre- 
mises occupied  for  the  purposes  of  the  society.  The 
London  Library,  however,  had  let  portions  of  its 
premises  to  three  other  scientific  societies,  and  it 
was  held  that  this  was  not  an  occupation  for  the 
purposes  of  the  society,  and  that  the  premises, 
therefore,  were  not  exempt  from  the  rates.  Cla/rerir 
don  V.  St.  James's,  WestmAmter,  20  Law  J.  Rep. 
(n.s.)  M.C.  213;  10  Com.  B.  Rep.  806. 

Where,  upon  an  appeal  to  the  Quarter  Sessions, 
a  cause  is  stated  for  the  opinion  of  a  superior  court, 
under  the  12  &  13  Vict.  c.  45,  s.  11,  the  practice  is 
to  give  costs  as  between  party  and  party.     Ibid. 

The  "United  Service  Institution"  comprised  in 
part  a  museum  of  natural  history,  curiosities,  and 
armour,  a  library,  lecture- room,  and  rooms  for  meet- 
ings of  the  members  and  council  of  management  on 
the  business  of  the  institution.  By  the  deed  of  trust 
founding  the  Institution,  and  by  the  laws,  it  was 
declared  to  be  instituted  as  a  central  repository  of 
objects  of  professional  art,  science,  and  natural  his- 
tory, and  for  books  and  documents  relating  to  those 
studies,  or  of  general  information  and  the  delivery 
of  lectures  on  appropriate  subjects.  By  the  same 
deed  the  trustees  were  to  stand  possessed  of  all  land, 
&c.,  monies  transferred  to  them,  and  all  books, 
specimens,  models,  and  other  articles  belonging  to 
the  Institution,  in  trust  for  the  Institution,  and  it  was 
expressly  provided  by  a  law  of  the  Institution,  that 
no  dividend,  gift,  or  bonus  in  money  should  be  made 
unto  or  between  any  of  its  members,  and  that  the 
whole  of  its  property  should  be  exclusively  applied 
for  carrying  into  efliect  its  design  as  a  central  reposi- 
tory for  objects  of  professional  art,  science,  and 
natural  history,  and  for  books  and  documents  relat- 
ing to  those  studies,  or  of  general  information,  and 
for  the  delivery  of  lectures  on  appropriate  subjects. 
The  ordinary  membership  was  limited  to  military 
and  naval  officers  and  certain  civil  functionaries  and 


candidates  for  commissions  in  the  army.  Foreigners 
of  distinction,  eminent  individuals,  benefactors  to  the 
institution  (including  ladies),  and  the  corps  diplo- 
matique might  be  admitted  as  honorary  members, 
and  foreign  naval  and  military  officers  as  corre- 
sponding members.  The  members  had  the  privilege 
of  introducing  visitors  to  all  the  rooms  of  the  Insti- 
tution, except  the  library: — Held,  that  the  Institution 
could  not  be  considered  as  "  established  exclusively 
for  the  purposes  of  science,  literature,  or  the  fine 
arts,"  and  therefore  was  not  exempt  under  6  &  7 
Vict.  c.  36.  from  being  rated  in  respect  of  the  part 
described.  Eegma  v.  St.  Ma/rtin-in-tlie- Fields,  21 
Law  J.  Rep.  (n.s.)  M.C.  S3;  17  Q.B.  Hep.  U9. 

The  Russell  Institution  comprises  a  library, 
theatre  or  lecture-room  and  a  news-room,  and  was 
founded  in  1808  for  the  purposes  of,  first,  the  for- 
mation of  a  library  consisting  of  the  most  useful 
works  in  ancient  and  modern  literature;  secondly, 
the  establishment  of  a  reading-room,  provided  with 
the  best  foreign  and  English  journals  and  other 
periodical  publications;  thirdly,  for  lectures  on  lite- 
rary and  scientific  subjects.  The  funds  for  purchas- 
ing the  building  and  supporting  the  institution  were 
raised  in  the  first  instance  by  transferable  shares. 
Persons  might  become  annual  subscribers  to  the 
Institution  and  be  entitled  to  the  privileges  of  pro- 
prietors. There  were  about  400  shareholders  and 
subscribers  and  the  pvivilrges  of  the  Institution, 
except  as  to  admission  ta  the  lectures,  were  confined 
to  them.  The  library  contained  about  18,000 
volumes,  and  the  principal  reviews,  magazines,  daily 
and  weekly  papers,  and  other  periodicals,  and  direc- 
tories and  other  books  of  reference,  and  the  mining 
and  railway  journals  and  railway  time-tables.  Some 
of  the  newspapers  taken  in  were  filed,  and  the  rest 
sold  for  the  benefit  of  the  institution.  The  lectures 
on  subjects  connected  with  science,  literature  and 
the  arts  the  public  were  invited  to  attend  upon 
payment  of  an  admission  fee.  The  whole  income 
of  the  Institution,  derived  in  part  from  the  rent  of 
baths,  wine-cellars  and  annual  subscriptions,  was 
applied  in  defraying  the  expenses  of  the  Institution, 
and  a  rule  of  the  Institution  provided  that  no  divi- 
dend, gift,  division  or  bonus  in  money  or  otherwise 
could  be  made  to  or  between  the  members: — Held, 
that  the  Institution  could  not  be  considered  as  "  a 
society  instituted  for  the  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,"  and  was  therefore 
liable  to  parochial  rates.  The  Russell  Institution  v. 
St.  Oiles-in-the-Fields  and  St.  George,  Bloomsbury, 
23  Law  J.  Rep.  (n.s.)  M.C.  65;  3  E.  &  B.  416. 

Qucere — whether   it  could  be   considered  as  "a 
society  supported  in  part  by  annual  voluntary  con- 
ti'ibutions,"  within  the  meaning  of  6  &  7  Vict.  c.  36. 
's.  1.     Ibid. 

The  Zoological  Society  of  London  was  incorpo- 
rated for  the  advancement  of  zoology  and  animal 
physiology  and  the  introduction  of  new  and  curious 
subjects  of  the  animal  kingdom.  The  society's  lands 
and  buildings  are  used  for  housing  animals,  and  as  a 
green-house,  and  a  museum  for  stuffed  birds  and 
animals.  A  portion  of  the  buildings  is  used  as  a 
residence  for  the  keepers,  and  there  is  also  a  porter's 
lodge.  Subscriptions  to  the  society  are  made  by  the 
fellows  and  annual  subscribers,  and  they,  as  well  as 
the  honorary,  foreign,  and  corresponding  members  of 
the  society,  are  entitled  to  a  copy  of  the  scientific 
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proeeedings  of  the  society  gratis,  and  to  purchfise  the 
other  publications  of  tlie  society  251.  per  cent,  less 
thrin  the  public;  and  an  annual  payment  of  1/.  Is, 
entitles  them  to  admit  a  member  of  their  families 
and  a  companion,  daily,  to  the  museum  and  gardens. 
Bach  fellow  may  visit  the  gardens  daily,  with  two 
companions,  and  has  the  privilege  of  giving  written 
orders  and  tickets  of  admission  to  friends.  The 
public  is  admitted  daily  except  Sunday,  to  tlie  mu- 
seum and  gardens,  upon  payment  of  a  fee;  con- 
fectionary and  other  refreshments  are  sold  in  the 
gardens  by  a  person,  who  makes  an  annual  payment 
to  the  society  for  the  right  -to  do  so.  By  permission 
of  the  society  a  room  was  built  in  the  gardens  and  a 
•collection  of  humming  birds  exhibited  in  it,  each 
person,  except  the  fellows,  being  charged  6d.  extra 
for  admission  during  the  first  year,  and  not  after- 
wards. The  society  sells  skins  to  the  amount  of 
several  hundred  pounds  annually,  and  publishes  its 
«wn  proceedingsTor  sale  to  the  public.  Out  of  the 
fmids  of  tlie  society  tea  and  coffee  are  provided  for 
the  fellows  at  fortnightly  meetings.  A  band  plays 
in  the  gardens  on  certain  days  in  June,  July  and 
August,  and  tliis  and  other  matters  of  attraction  are 
advertised  by  the  society.  About  three  acres  of  the 
society's  land  forms  a  flower  garden,  which  is  kept 
up  at  a  considerable  expense: — Held,  that  the  so- 
ciety could  not  be  considered,  either  as  a  society  for 
the  purposes  of  science  exclusively,  or  as  supported 
by  voluntary  contributions,  within  the  meaning  of 
the .6  &  7  Vict.  c.  36,  and  was,  therefore,  not  exempt 
from  the  payment  of  poor-rates.  Regina  v.  ihe 
Zoological  Society  of  Lonidon,  23  Law  J.  Ren.  (n.s.) 
M.O.  139  :  nom.  Marylebone  Vestry  v.  the  Zoologi- 
>cal  Society  of  London,  3  E.  &  B.  807. 

The  Linnean  Society  of  London  was  incorporated 
ibr  the  cultivation  of  the  science  of  natural  history, 
and  every  kind  of  improvement  in  the  arts  and 
sciences.  The  society  was  managed  by  a  president 
and  some  of  the  fellows.  At  the  society's  meetings, 
papers  on  natural  history  were  read  and  discussed, 
.And  some  of  them  printed  in  the  society's  Transac- 
tions. Copies  of  the  Transactions  were  circulated 
amongst  the  fellows,  and  given  to  other  institutions, 
and  copies  were  also  sold  for  the  purpose  of  defray- 
ing the  cost  of  printing  and  publication.  The  society 
was  supported  in  part  by  annual  contributions  paid 
by  some  of  the  fellows,  and  sums  paid  by  others  of 
:the  fellows  in  lieu  of  annual  contributions.  Two 
of  the  rooms  occupied  by  the  society  were  used  as  a 
dwelling  for  the  clerk,  librarian  and  housekeeper  of 
.the  society,  and  the  porter  of  the  society  also  resided 
on  the  premises.  These  officers  paid  no  rent,  but  the 
value  of  the  use  of  their  rooms  was  taken  into  ac- 
count in  the  amount  of  their  salaries.  The  remain- 
der of  the  apartments  were  entirely  appropriated  to 
a  museum,  library  and  other  rooms  suitable  and  ne- 
cessary for  the  purposes  of  the  society..  The  society's 
premises  were  part  only  of  what  had  formerly  been 
occupied  as  one  house,  and  then  rated  as  No.  32, 
Soho  Square.  Part  of  the  house  was  situate  in  Dean 
Street,  and  this  part  afterwards  made  distinct  from 
the  rest,  and  numbered  17.  in  the  said  street,  and 
was,  together  with  some  of  the  rooms  in  the  other 
part  of  the  house,  No.  82,  Soho  Square,  underlet  by 
the  society  to  B.  The  society  was  assessed  to  the 
poor-rate  in  respect  of  the  whole  of  the  premises 
No.  32,  Soho  Square,  their  tenant  B  being  assessed 

Digest,  1850—1855. 


in  respect  only  of  the  distinct  portion  of  the 
premises,  numbered  17,  Dean  Street: — Held,  first, 
that  the  society  was  established  for  the  purpose  of 
science  exclusively.  Secondly,  that  it  was  a  society 
supported  in  part  by  voluntary  contributions,  and, 
therefore,  within  the  exemption  from  liability  to  poor- 
rates  provided  by  6  &  7  Vict.  c.  36.  Thirdly,  that 
the  residence  of  the  librarian,  &.c.  and  porter  on  tbe 
premises  being  subsidiary  and  necessary  for  the  pai- 
poses  of  the  society,  did  not  deprive  the  society  of 
exemption  from  rateability.  Fourthly,  that  the  mere 
circumstance  of  the  society  underletting  part  of  the 
premises  did  not  deprive  them  of  such  exemption. 
That  the  society  could  not  be  considered  as  occupy- 
ing the  part  of  the  premises,  No.  32,  Soho  Square, 
underlet  to  B,  but  that  it  was  to  be  taken  as  part  of 
the  house,  No.  17,  Dean  Street,  for  which  B.  and  not 
the  society  was  liable  to  be  rated.  37ie  Linnean  So- 
ciety of  London  v.  St.  Anne's,  Westminster,  23  Law 
J.  Rep.  (N.S.)  M.C.  148 ;  3  E.  &  B.  793. 

The  Cambridge  Philosophical  Society  was  esta- 
blished by  charter  for  the  promotion  of  philosophy 
and  natural  history  among  graduates  of  the  Univer- 
sity, and  occupied  a  building,  part  of  which  consisted 
of  a  library,  chiefly  of  scientific  books,  rooms  for 
holding  meetings  of  the  society,  at  which  scientific 
papers  were  read,  and  a  museum  of  objects  of  natu- 
ral history,  and  the  residue  of  a  readinc-room  and 
apartments  for  the  curator.  Every  fellow  of  the 
society  paid  a  guinea  by  way  of  annual  subscription 
to  the  society.  In  addition  to  the  bye-laws  regu- 
lating the  society,  there  were  certain  reading-room 
regulations  under  whicb  every  fellow  of  the  society, 
elected  before  1822,  was  entitled  to  become  a  mem- 
ber of  the  reading-room  on  payment  of  the  read- 
ing room  subscription,  and  those  elected  since  182'2 
were  necessarily  members  of  it.  The  annual  sub- 
scription to  tlie  reading-room  was  1;.  6s.,  to  be 
payable  during  residence.  The  reading-room  was 
supplied  with  reviews,  magazines,  and  periodicals 
(some  of  which  only  were  of  a  scientific  character), 
and  with  the  ordinary  daily  and  other  newspapers. 
It  was  open  every  week-day  from  8a.m.  toll  p.m.,, 
and  strangers  .might  be  introduced  to  it,  and  non- 
resident fellows  of  the  society  visiting  Cambridge 
were  entitled  to  use  it.  The  scientific  meetings  of 
the  society  did  not  exceed  twelve  in  any  year.  The 
funds  of  the  society  consisted  principally  of  the  sub- 
scriptions of  the  members,  and  it  had  not  made,  and 
could  not  lawfully  make  any  dividend,  gift,  or  bonus 
to  any  of  its  members.  The  subscriptions  to  th« 
reading-room  exceeded  the  subscriptions  to  thesociety, 
and  the  amount  disbursed  for  newspapers  was  double 
that  paid  for  books  :^Held,  that  the  society  wasnot 
entitled  to  be  exempted  from  rateability  under  the 
6  &  7  Vict.  c.  36,  as  the  premises  were  not  occupied 
for  the  purposes  of  science,  literature  or  the  fine  arts 
exclusively ;  and  that  the  reading-room  could  not  be 
separated  for  the  purpose  of  exemption  from  the  rest 
of  the  building.  Pwchai  v.  the  Holy  Sepulchre, 
Canibridge,  24  Law  J.  Rep.  (n.s.)  M.C.  9;  4  E.  &  B. 
156. 

(c)  Rateable  Value  and  Principle  of  Assessment. 

The  legal  principle  of  rating  sanctioned  by  tlie 

Courts  and  recognized  by  the  Parochial  Assessments 

Act  (6  .&,  7  Will.  4.  t.  96.)  is  applicable  to  all  cases 

where  a  company  or  an  individual  occupies  in  differ- 
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ent  parishes  land  forming  one  entire  property ;  and 
the  value  which  the  land  occupied  in  each  parish 
produces,  after  the  proper  allowances  have  been 
made,  is  that  upon  which  the  occupier  must  be  rated 
in  each.  Regina  v.  the  London,  Srighton  and 
Sovith-Coast  Sail.  Co.,  and  Regiiia  v.  -Oie  South' 
Eastern  Sail.  Co.,  and  Segina  v.  the  Midland  Rail. 
Co.,  20  Law  J.  Rep.  (n.s.)  M.C.  124;  15  Q.B.  Rep. 
313. 

The  occupation  of  a  railway  company  does  not  in 
its  broad  principles  differ  from  that  of  a  canal  com- 
pany; and  as  the  6  &  7  Will.  4.  c.  SS.  provides  but 
one  rule,  and  is  intended  to  secure  uniformity  of  rating, 
the  same  principle  of  assessment  must  be  applied  to 
both  cases.  Therefore,  a  rate  is  to  be  imposed  upon 
a  railway  company  upon  the  ordinary  principle  of 
ascertaining  the  actual  rateable  value  of  the  land  oc- 
cupied by  the  company  in  each  parish  through  which  it 
passes,  by  the  rules  which  are  applicable  to  any  other 
land  occupied  by  other  bodies  or  persons  for  other 
purposes.     Ibid. 

The  rateable  value  of  the  portion  of  railway  oc- 
cupied in  any  particular  parish  must  be  deduced  from 
the  net  earnings  in  that  parish,  ascertained  by  a  com- 
parison of  the  profits  and  outgoings  arising  in  that 
parish;  and  not  by  treating  the  rateable  vaWe,  how- 
ever constituted,  of  the  whole  line  of  railway  as  entire, 
and  dividing  it  among  the  several  parishes  simply 
according  to  the  distance  which  the  line  passes  through 
each.     Ibid. 

In  ascertaining  the  rateable  value  of  a  portion 
of  a  railway  in  any  parish,  the  amount  at  which 
the  company  is  rated  in  another  parish  cannot 
be  taken  into  consideration.  But  any  expenses, 
wherever  arising,  which  are  shewn  to  be  necessary  for 
keeping  the  hereditament  in  the  parish  at  the  value 
which  is  made  the  measure  of  the  assessment  may 
properly  be  taken  into  consideration  in  arriving  at 
that  value.     Ibid. 

There  is  no  insuperable  difficulty  in  applying  the 
principle  of  parochial  earnings  to  the  rating  of  rail- 
ways, as  companies  are  bound  to  afford  to  parish 
officers  the  means  of  laying  the  rate  fairly.     Ibid. 

A  railway  company  is  entitled  to  an  annual 
deduction  from  the  ascertained  value  of  their  occu- 
pation, in  order  to  countervail  the  depreciation  which 
takes  place  in  the  value  of  the  permanent  way, 
and  to  maintain  it  in  a  state  to  command  the  sup- 
posed rent,  according  to  the  principle  upon  which 
such  a  deduction  is  allowed  in  all  cases  of  property  of 
a  perishable  nature.     Ibid. 

Such  a  deduction  is  not  included  in  the  working 
expenses  of  the  railway.     Ibid, 

The  company  will  not  be  disentitled  to  this  deduc- 
tion, because  no  annual  charge  for  the  purpose  of 
meeting  the  depreciation  has,  in  fact,  been  made  on 
their  receipts,  either  by  way  of  outlay  or  setting 
apart  any  sum;  although  such  a  course  ought  to  be 
adopted  by  the  company.     Ibid. 

Semble,  also,  that  whenever  the  time  arrives  for 
actually  making  the  restoration,  the  company  will 
be  estopped  from  claiming  more  than  the  annual 
amount  of  deduction  previously  allowed  to  them. 
Ibid. 

Quaere — Whether  the  deduction  could  be  allowed 
if  the  company  had  defrayed  such  expenses  as  had 
been  incurred  out  of  their  capital  instead  of  their 
revenues.    Ibid. 


By  an  agreement  between  the  B,  Railway  Com- 
pany and  the  S.  Railway  Company,  the  traffic  of  the 
latter  passed  toll-free  over  a  certain  portion  of  the 
line  of  the  former,  in  consideration  of  the  traffic  of 
the  former  passing  toll-free  over  a  certain  equal 
portion  of  the  line  of  tlie  latter.  A  portion  of  the 
line  of  the  B.  Railway,  affected  by  this  arrangement, 
was  within  the  respondent  parish ;  but  no  part  of  the 
line  of  the  S.  Railway  was  within  that  parish : — 
Held,  that  in  estimating  the  rateable  value  of  the  B. 
Railway  within  the  respondent  parish,  the  value  of 
the  tolls  which  would  have  been  received  in  respect 
of  the  passage  of  the  traffic  of  the  S.  Railway  Com- 
pany was  to  be  considered  as  rent  in  kind  earned  by 
the  land,  but  that  such  earnings  must  be  subject  to 
exactly  the  same  deductions  as  if  they  had  been 
received  in  money,  and  therefore  the  B.  Company 
were  entitled  to  deduct  the  value  of  the  tolls  payable 
by  them  in  respect  of  the  passage  of  their  traffic 
over  an  equal  portion  of  the  line  of  the  S.  Railway. 
Ibid. 

Where  a  rate  made  in  November  was  based  on 
the  last  published  half-yearly  accounts  of  the  com- 
pany made  up  to  the  30th  of  June  preceding,  but  in 
the  interval  between  June  and  November  the  vahie 
of  the  working  plant  of  the  company  had  greatly 
increased,  the  company  were  held  to  be  entitled  'o 
have  their  deductions  calculated  upon  this  increased 
value,  and  to  have  the  rate  amended  accordingly, 
the  Sessions  upon  the  appearhaving  been  put  into 
possession  of  tjie  state  of  facts  really  existing  when 
the  rate  was  made.     Ibid. 

Parish  officers  are  to  make  a  rate  upon  the  sup- 
posed prospective  value  of  the  occupation  ascertained 
from  the  latest  evidence  in  their  power  as  to  ante- 
cedent value;  and  although  they  are  justified  in 
rating  a  railway  company  upon  their  latest  published 
accounts,  if  that  is  the  latest  information  reasonably 
procurable,  yet  if  a  new  state  of  accounts  is  com- 
municated to  them  by  the  company  before  they 
make  the  rate,  they  ought  to  take  such  new  state  of 
circumstances  into  account  if  they  believe  it  to  be 
true.     Ibid. 

The  Great  Western  Railway  Company  was 
assessed  to  the  relief  of  the  poor  of  the  parish  of  T 
in  respect  of  two  miles  and  a  half,  being  a  portion 
of  a  branch  line  which  was  originally  constructed  as 
an  independent  railway,  but  was  afterwards  incorpo- 
rated with  the  Great  Western  Railway  by  act  of 
parliament,  and  was  worked  by  the  company  as 
part  of  their  entire  railway.  A  certain  number  of 
engines  and  carriages  and  a  separate  staff  of  officers 
and  servants  were  appropriated  to  the  branch.  No 
separate  account  of  receipts  and  expenditure  was 
kept  in  respect  of  the  branch  as  distinguished  from 
the  rest  of  the  railway.  The  branch  could  be 
worked  as  a  separate  railway  under  independent 
management,  but  at  a  greater  cost  and  with  a  larger 
moveable  stock  than  was  bestowed  upon  it.  It  was 
found  that  the  actual  expenses  of  the  company  were 
not  in  the  proportion  of  the  actual  gross  receipts 
either  on  the  branch  or  throughout  the  entire  railway, 
nor  were  either  such  gross  receipts  or  such  expenses 
at  one  uniform  rate  per  mile  throughout  the  entire 
railway.  The  parties  were  agreed  upon  the  gross 
annual  receipts  from  the  whole  railway,  and  the 
gross  annual  receipts  from  the  two  miles  and  half  in 
T.    In  order  to  ascertain  the  net  rateable  value  of 
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the  entire  railway,  the  company  claimed,  in  addition 
to  annuiil  allowances  for  the  repairs  of  the  permanent 
way  and  of  the  moveable  stock,  to  deduct  specific 
gums  for  their  ultimate  renewal  and  reproduction  :-^ 
Held,  that  such  a  deduction  ought  to  be  allowed. 
Seginav.  the  Cfreat  Western  Sail.  Co.,  21  Law  J. 
Rep.  (h.s.)  M.C.  84;  15  Q.B.  Rep.  379. 

In  order  to  ascertain  the  net  rateable  value  of  the 
two  miles  and  a  half  in  T,  the  deductions  from  the 
total  gross  revenue  ought  to  be  distributed  on 
the  parochial  principle,  by  ascertaining  what  ex- 
penses are  incurred  in  earning  the  gross  receipts  on 
the  two  miles  and  a  half.  This  principle  does  not 
preclude  a  consideration  of  expenses  wherever  aris- 
ing locally,  which  are  necessary  for  keeping  the 
subject  of  rate  at  the  value  which  is  the  measure  of 
the  assessment     Ibid, 

Wiserever  such  expenses  in  fact  apply  equally  to 
every  mile  of  a  railway,  it  is  a  convenient  and 
allowable  mode  to  arrive  by  a  mileage  division  at  the 
proportional  part  to  be  assigned  to  the  miles  in  any 
particular  parish.     Ibid. 

The  company  in  ascertaining  the  net  rateable 
value  of  the  two  miles  and  a  half  in  T,  claimed  to 
separate  the  branch  from  the  rest  of  the  railway  as  to 
all  the  expenses,  except  a  small  portion  of  the  gene- 
ral expenses  of  the  entire  railway,  and  to  divide  the 
expenses  of  the  branch  thus  separated  on  the  mileage 
j)rinciple : — Held,  that  under  the  circumstances  <rf 
the  case,  they  could  not  thus  separate  the  branch 
from  the  rest  of  the  railway,  and  consider  it  as  a 
distinct  whole.     Ibid. 

The  respondents  claimed  to  assess  the  two  miles 
and  a  half  in  T,  in  the  ratio  which  the  gross  annual 
receipts  in  T  bore  to  the  gross  annual  receipts  of  the 
entire  railway : — Held,  that  the  facts  found  in  the 
case  reserved  precluded  such  an  apportionment  of 
the  expenses,  and  that  the  mode  contended  for  by 
the  respondents  could  not  be  adopted.     Ibid. 

The  Hull  Dock  Company  are  the  owners  and 
occupiers  of  several  docks  and  basins,  communicat- 
ing with  each  other,  formed  under  various  statutes 
at  different  times,  and  which  are  situate  in  several 
parishes.  They  are  entitled  to  tonnage  duties  for 
every  ship  coming  into  or  going  out  of  the  harbour, 
docks  or  basins,  or  unloading  or  lading  any  of  their 
cargo  within  tiie  port,  such  duties  being  payable  as 
soon  as  the  vessels  enter  any  of  the  docks  or  the 
harbour.  By  one  of  their  acts  no  vessel  piissing  up 
or  down  the  rivers  Hull  or  Humber,  without  entering 
any  of  the  docks  or  basins,  is  to  be  subject  to  toll, 
unless  it  shall  load  or  discharge  part  of  its  cargo  in 
the  Old  Harbour,  or  within  that  part  of  the  Humber 
which  is  in  the  port  of  Hull,  in  which  event  tonnage- 
rates  are  to  be  paid  only  in  respect  of  goods  so 
landed  or  discharged.  It  was  further  provided,  that 
if  any  vessel  using  the  docks  should  remain  there  for 
a  longer  time  than  ten  months,  there  should  be  paid 
in  respect  of  such  vessel  a  further  rate  of  \d.  per  ton 
per  week,  and  that  the  several  duties  authorized  to 
be  taken  should  be  charged  equally,  and  after  the 
same  rate  in  respect  of  the  same  description  of 
vessel  and  same  description  of  goods  upon  the 
same  voyage,  provided  always  that  a  vessel  pro- 
ceeding from  the  port  of  Hull  to  any  other  port 
or  place,  and  returning  thence  to  Hull  or  vice 
iDersii,  should  be  considered  as  performing  the  same 
voyage.      A   dock  and   haven   master  was  to   be 


appointed,  who  should  have  power  to  •  regulate 
the  position,  mooring,  placing,  or  removing  withiii 
the  docks,  or  any  of  them,  of  any  vessels  entering 
into,  lying  in  or  going  out  of  the  same  respectively; 
and  whenever  the  despatch  of  business  should  be 
obstructed  by  reason  of  any  vessel  lying  in  the 
docks,  whether  her  cargo  should  or  should  not 
have  been  discharged,  the  dock  master  might  re- 
move any  such  vessel  from  one  of  the  said  docks  ' 
into  any  other  of  the  said  docks;  and  vessels  after 
being  discharged  were  to  be  removed  into  such  part 
of  the  docks  as  should  be  set  apart  for  light  vessels. 
No  separate  accounts  are  kept  for  the  several  docks, 
and  there  is  only  one  set  of  officers  for  the  whole 
establishment.  No  distinct  or  separate  rates  or 
duties  are  payable  for  the  use  of  any  particular  dock 
or  docks,  nor  any  accumulative  rates  for  the  use  of 
all  or  any  number  of  them,  but  the  same  rates  are 
payable  into  whatever  dock  vessels  go,  and  whether 
they  use  only  one  or  more  of  the  docks,  such  rates 
being  payable  as  soon  as  they  enter  any  of  the  docks. 
Vessels  on  the  same  voyage  frequently  use  two  or  ■ 
more  of  the  docks,  paying  only  one  single  toll,  and 
no  additional  charge  can  be  made  for  a  vessel  lading 
her  cargo  outwards  in  one  dock  and  discharging  her 
cargo  inwards  in  another  of  the  docks.  The  further 
tonnage  dues  payable  for  vessels  remaining  above 
ten  months  have  always  been  paid  generally,  and 
without  regard  to  their  remaining  in  one  particular 
dock.  The  net  rateable  value  of  the  whole  of  the 
docks  having  been  ascertained  by  making  the  proper 
deductions  from  the  gross  receipts  from  the  tonnage 
dues  received  by  the  company  in  respect  of  all  the ' 
docks,— Held,  that  this  entire  rateable  value  ought' 
to  be  apportioned  among  the  several  parishes  within 
which  the  docks,  &c.  were  situate,  in  proportion  to 
the  areas  of  the  docks,  &e.,  respectively  within  such 
parishes.  Eegina  v.  Ae  Dock  Co.  at  Kingston-upon- 
HvM,  21  Law  J.  Eep.  (ii.s,)M.C.  153;  18  Q.B. 
Hep.  325. 

The  Commissioners  of  the  Huddersfield  Water- 
works, under  two  private  acts  of  parliament,  were 
the  proprietors  of  reservoirs,  &e.  in  the  township  of 
Longwood  for  the  supply  of  water  to  the  town  of 
Huddersfield,  and  to  secure  a  supply  of  water  to 
certain  mill-owners  and  occupiers  in  Longwood. 
The  Commissioners  were  bound  by  their  acts  to 
furnish  water  gratis  in  case  of  fire,  to  supply  it  at 
\d.  per  100  gallons  for  watering  the  streets,  and  to 
the  consumers  at  certain  specified  rates  so  calculated 
that  the  water  rents  were  not  in  any  one  year,  after 
payment  of  the  expenses,  to  exceed  Tl.  10?.  per 
cent,  on  the  amount  which  should  be  owing  by  the 
Commissioners  in  respect  of  the  loan  which  they 
were  empowered  to  raise  on  mortgage  of  the  works 
and  water  rents,  and  after  the  discharge  of  the  whole 
of  the  said  loan,  the  water  rents  were  to  be  reduced 
so  as  merely  to  cover  current  expenses.  The  Com- 
missioners were  rated  to  the  relief  of  the  poor  on 
the  sum  of  490^.,  the  Sessions  finding  that  sum  to  be 
the  estimated  net  rateable  value  of  all  the  reser- 
voirs, pipes  and  other  apparatus  in  Longwood,  taken 
in  connexion  with,  and  as  part  of  the  entire  works 
in  Longwood  and  Huddersfield,  being  made  up  of 
300i.  the  estimated  net  annual  value  of  all  the 
reservoirs,  and  190^.  the  net  annual  value  of  the 
pipes  and  other  apparatus  in  Longwood.  The 
Sessions   also  found   that  a  tenant  of  the  entire 


6S6 


RATE;  (A)  Poor  Rate. 


waterworks,  if  released  from  the  restrictions  in  the 
acts  of  parliament,  and  able  to  exercise  his  discre- 
tion as  to  the  amount  of  water  rents  and  rates, 
might  calculate,  with  reasonable  certainty,  on  a 
gross  revenue  of  3,000f.,  and  that  after  deducting 
800^,  the  fair  average  of  the  current  annual  ex- 
penses, and  the  sum  of  1,100^.,  proved  andadmitted 
to  be  a  proper  annual  deduction  for  repairs,  renova- 
tions and  tenant  profits,  the  residue  of  1,100^.  repre- 
sented the  net  rateable  value  of  the  entire  works; 
but  that  if  such  tenant  was  to  be  considered  as  sub- 
ject to  the  restrictions  in  the  acts,  he  could  make  no 
profit  at  all : — Held,  by  Coleridge,  X,  that  sub- 
stantially the  consumers,  and  not  the  Commissioners 
as  a  separate  body,  were  the  occupiers  and  the 
parties  rated,  and  that  the  use  and  enjoyment  of  the 
water,  and  not  merely  the  \vater  rents,  constituted 
the  value  of  the  occupation.  That  the  restriction 
imposed  by  the  acts  amounted  to  no  more  than  an 
arrangement  between  the  Commissioners  and  con- 
sumers as  one  body,  of  the  terms  upon  which  the 
benefits  of  the  occupation  were  to  be  enjoyed,  and 
could  have  no  bearing  on  the  (question  of  the  amount 
nf  ratenble  value  as  between  the  consumers  and  the 
inhabitants  of  Longwood.  That  therefore,  assuming 
the  Rum  of  4?0?.  to  be  the  proper  proportion  of  the 
1.100/.  which  according  to  the  above  finding  of  the 
Sessions  hud  been  arrived  at  on  a  right  principle  as 
the  net  rateable  value  of  the  entire  works,  the 
Commissioners  were  properly  rated  on  that  account 
for  the  township  of  Longwood.  Held,  by  Wight- 
maUj  J.  and  Crompfon,  J.,  that  the  principle  put  in 
the  finding  of  the  Sessions  of  a  tenant  released  from 
restrictions,  and  at  liberty  to  charge  any  rates  he 
pleased,  did  not  furnish  the  proper  criterion  for 
ascertaining  the  rateable  value  in  this  particular 
case;  but  as  no  other  ground  was  shewn  for  altering 
the  rateable  value  from  490/,,  that  sum  must  he 
taken  to  be,  as  found  by  the  Sessions,  the  proper 
proportion  of  rateable  value.  Begina  v.  tlie  Town- 
sfiip  of  Longwood,  21  Law  J.  Bep.  (n.s.)  M.C. 
215;  ISQ.B.  Kep.  871. 

The  occupier  of  a  ship-building  yard  on  the  shore 
of  a  tidal  and  navigable  river  constructed  a  floating 
dock  in  the  river  opposite  the  yard,  which  was  used 
in  the  following  manner: — When  a  vessel  required 
repair  the  dock  was  hauled  into  deep  water,  where, 
by  taking  out  plugs  it  waslnade  to  shik  and  ground; 
the  gates  were  then  opened  and  the  vessel  hauled 
into  the  dock,  and  allowed  to  settle  down  in  it  as 
the  tide  fell.  At  low  tide  the  dock-gates  were  again 
closed  and  the  plugs  replaced,  and  any  water  that 
remained  was  pumped  out.  With  the  next  tide, 
the  dock  with  the  vessel  in  it  floated,  and  was 
hauled  towards  the  shore,  and  moved  by  chains 
about  thirteen  feet  from  the  building  yard.  To 
enable  the  workmen  to  get  to  their  work,  a  plank 
was  laid  from  the  building  yard  to  the  floating  dock. 
Two  of  the  mooring  chains  were  attached  to  anchors 
in  the  bed  of  the  river,  and  two  others  were  fastened 
to  posts  standing  in  the  building  yard.  When  the 
rejKiirs  were  finished,  the  dock  was  again  sunk  in 
deep  water,  and  the  gates  being  then  opened,  the 
vessel  was  hauled  out : — Held,  that  as  the  floating 
dock  had  no  necessary  connexion  with  the  ship- 
building yard,  it  could  not  enhance  its  rateable 
value.  Regina  v.  Morrison,  22  Law  J.  Rep.  (h.s.) 
jM.C.14;  IE.  &  B.  ltd. 


The  Newmarket  Eaih'ay  Company  being  em- 
powered by  their  act  to  make  a  branch  line  of  rail- 
way joining  that  of  the  E;istern  Counties  Railvfay 
Company,  an  agreement  was  entered  into  between 
the  two  companies  (which  was  afterwards  confirmed 
by  act  of  parliament),  whereby  in  consideration  of 
the  benefit  likely  to  accrue  to  the  Eastern  Counties 
Company  from  the  making  of  such  branch,  and  the 
working  of  it  in  connexion  with  their  railway,  the 
Eastern  Counties  Company  agreed  that  wheneve^ 
the  net  earnings  of  the  Newmarket  Railway  Com- 
pany, after  payment  of  working  expenses  and  other 
■charges,  &c.  should  not  be  sufficient  to  pay  a  divi- 
dend of  3t  per  cent,  on  their  share  capital,  the 
Eastern  Counties  Company  would  pay  to  the  New- 
market Company  such  sum  as  would  be  sufficient  to^ 
make  up  the  said  dividend  to  the  ralje  of  Zl.  per 
cent.;  provided  that  the-  sum  payable  in  any  one 
year  should  not  exceed  5",000^.  The  net  earnings^ 
of  the  Newmarket  Railway  Company  not  being 
sufficient  to  pay  the  said  dividend  of  Zl.  per  cent,  in 
the  year  preceding  that  in  which  they  were  rated-, 
the  Eastern  Counties  Company,  in  pursuance  of 
their  agreement,  paid  to  them  3,705/.  to  make  up 
the  dividend  to  the  said  rate  : — Held  (per  Coleridge, 
J.  and  Erie,  J.,  dissentiente  Lord  Campbell,  CJ.) 
that  in  rating  the  Newmarket  Railway  Company  to 
the  relief  of  the  poor,  the  sum  of  3,705/,  ought  not 
to  be  taken  into  consideration  as  increasing  the 
rateable  value,  aa  it  was  not  an  earning  of  the 
branch  nor  money  paid  by  way  of  rent  for  the  use 
of  the  branch,  or  springing  from  the- profits  of  the 
occupation,  but  a  payment  arising  from  a  collateral 
contract  of  guarantie  in  case  the  profits  of  the  occu- 
pation should  fall  short  of  a  certain  amount.  The 
Newniarlcet  Rail.  Co.  v.  St.  Andrew  the  Less,  Camr- 
Iridge,  23  Law  J.  Rep.  (n.s.)  M.C.  76;  3  E.  &  B.  94v 

The  Reading,  Guildford  and  Reigate  Railway 
Company  constructed  a  railway  joining  the  main 
line  of  the  South-Eastern  Railway  at  Reigate. 
Under  powers  in  their  act  of  incorporation,  the  R. 
G.  and  R.  Company  leased  their  line  for  1,000  years,, 
at  a  yearly  rent  of  41,000/.,  to  the  South-Eastern 
Company,  who  thenceforth  became  the  sole  occu- 
piers of  and  carriers  on  the  line.  The  R.  G.  and  R. 
Company  was  afterwards  amalgamated  with  the 
South-Eastern  Company,  who  were  bound  by  the 
act  of  amalgamation  to  pay  to  the  shareholders  of 
the  R.  G.  and  R.  Company  annuities  equal  to  the 
rent  of  41,000/.  The  R.  G.  and  R.  line  brought  a 
great  deal  of  additional  traffic  to  the  main  line  of 
the  South-Eastern  Railway,  and  that  company  thus 
derived  benefit  from  the  R.  G.  and  R.  line  as  afeeder 
to  their  main  line  in  respect  of  traffic  conveyed  on 
that  line.  The  R.  G.  and  R.  line,  if  in  the  market, 
might  be  an  object  of  competition  in  consequence  of 
the  rivalry  existing  between  the  South-Eastern  and 
other  companies,  the  traffic  on  whose  lines  would  be 
increased  by  the  possession  and  controul  of  it.  The 
annual  gross  earnings  on  the  R.  G.  and  R.  line,  less 
the  proper  deductions,  fell  short  of  41,000/.  The 
South-Eastern  Company  being  rated  as  occupiers  of 
so  much  of  the  R.  G.  and  R.  line  as  passed  through 
the  parish  of  Dorking,  upon  a  valuation  founded 
upon  the  said  rent  of  41,000/.,  appealed  against  the 
rate;  and  upon  a  case  stated  for  the  opinion  of  this 
Court,  it  was  held,  first  (per  totam  Curiam)  that  the 
rent  of  41,000/.,  although  it  was  evidence  of  the 
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rent  at  which  the  B ,  G.  and  B.  line  might  reasonably 
be  expected  to  let  to  a  tenant  from  year  to  year, 
could  not  be  taken  as  the  conclnsive  or  sole  criterion 
of  the  rateable  value,  and  that  the  assessment  could 
not  therefore  be  s\ipported.  Secondly  (per  Lord 
CampbeU,  C.J.,  Cohridge.  J.  and  Crompton  J.,  dis- 
sentiente  Erie,  J.)^  that  the  South-Eastern  Company 
were  properly  assessable  in  respect,  not  only  of  the 
net  profits  derived  from  the  traiEc  passing  through 
D,  but  also  in  respect  of  the  rent  paid  and  the  value 
of  the  R,  G  and  E.  line  to  them,  as  an  integral  part 
of  their  railway  and  as  increasing  the  traffic  on  their 
main  line.  The  Soutli^Eastem  Rail.  Co.  v.  Dorhirtg, 
23  Law  J.  Rep.  (if.s.)  M.C.  84;  3  E.  &  B.  491. 

A  brewery  and  premises,  together  with  the  good- 
will, and  trade  of  certain  public-houses,  subject  to 
the  rents  theretofore  received  for  the  said  public- 
houses,  were  leased  for  seventeen  years  to  A,  yielding 
and  paving  for  and  in  respect  of  the  brewery  and 
premises  the  clear  yearly  rent  of  300^.,  and  for  and 
fn  respect  of  the  fixtures,  implements,  and  utensils 
specified  in  a  schedule  the  further  clear  yearly  rent 
of  50/.,  and  for  and  in  respect  of  the  goodwill  and 
trade  of  all  and  every  the  public-houses,  tenements, 
and  premises  mentioned  in  another  schedule  the 
further  clear  yearly  rent  of  loOi.  A  occupied  the 
brewery  and  premises;  and  the  public-houses, thirty- 
three  in  number,  which  were  situate  in  different 
streets  and  places,  and  quite  apart  from  the  brewery, 
were  let  by  A  to  separate  tenants,  at  rents  about 
equal  to  the  amount  paid  by  A  to  his  landlord.  The 
tenants  of  the  public-houses,  as  they  were  bound  to 
do  under  an  agreement,  purchased  from  A  at  the 
brewery  all  the  malt  liquors,  &o.  consumed  in  their 
houses,  and  each  tenant  was  separately  rated  to  the 
poor-rate.  Without  the  restriction  as  regards  the 
•purchase  of  malt  liquors,  &c.  a  higher  rental  would 
have  been  given  for  the  public-houses:  —  Held, 
{Erie,  J.  diiFering  in  opinion),  first,  that  the  150i. 
paid  for  the  goodwill  of  the  public-houses,  was  to  be 
taken  into  account  in  estimating  the  rateable  value 
of  A's  occupation  of  the  brewery  and  premises. 
Secondly,  that  A  was  not  entitled  to  claim  a  deduc- 
tion equal  in  amount,  as  an  outgoing  necessary  to 
the  obtaining  by  the  brewery  of  the  profit  derived 
from  the  trade  of  the  public-houses.  Allison  v.  the 
Township  of  Monkwewrmovth  Shore,  23  Law  J. 
Rep.  (H.s.)  M.C.  177. 

{d)  Appeal  against. 

The  17  Geo.  2.  u.  38.  o.  4,  empowering  the  Quar- 
ter Sessions,  upon  an  appeal  against  a  poor-rate,  to 
order  costs  to  be  paid  to  the  party  in  whose  favour 
■  the  appeal  is  decided,  is  not  affected  by  the  12  &  13 
Vict.  c.  45.  s.  5.  and  the  11  &  12  Vict.  c.  43.  s.  27. 
An  order,  therefore,  for  the  payment  of  the  costs  of 
such  an  appeal.is  valid,  though  it  directs  the  costs  to 
be  paid  directly  to  the  appellants,  ^and  may  be  re- 
moved into  this  court,  and  enforced  by  a  writ  of 
execution,  under  the  18th  section  of  the  12  &  13 
Viet.  c.  46.  Eegina  v.  Svmiley,  23  Law  J.  Rep. 
(n.s.)  M.C.  106. 

The  11  &  12  Vict.  c.  43.  s.  27.  relates  only  to 
appeals  against  summary  convictions  and  orders  of 
Justices  mentioned  in  the  act.     Ibid. 

(B)  Chukch  Bate. 
The  township  of  B  formed  part  of  the  parish  of 


W,  but  it  maintained  its  own  poor,  and  from  time 
immemorial  it  had  chapelwardens  and  a  chapel,  in 
which  divine  service  and  the  sacraments  of  the  church 
had  been  performed.  In  1727,  for  the  first  time,  a 
separate  burial  ground  for  the  township  was  conse- 
crated, in  which  the  rite  of  burial  had  since  regularly 
taken  place.  The  repairs  of  the  chapel  had  always 
be'en  defrayed  by  rates  raised  within  the  township; 
and  the  vestry  books  of  B  shewed  that  several  pay- 
ments had  been  made  to  the  churchwardens  of  W", 
but  it  did  not  appear  that  they  were  contributions 
towards  the  repair  of  the  parish  church.  On  the 
30th  of  June  1825,  it  was  resolved,  by  a  majority  of 
the  vestry  of  B,  duly  convened  for  that  purpose,  that 
an  offer  of  560Z.  from  the  Society  for  Promoting  the 
Enlargement  of  Churches  and  Chapels  should  be 
accepted,  and  that  the  chapel  should  be  enlarged, 
any  deficiency  in  the  expense  to  be  made  up  by  the 
sale  of  certain  pews,  and  by  rates  under  the  act  of 
parliament.  It  .was  also  resolved  to  petition  the 
Commissioners  for  Building  New  Churches,  to  erect 
a  new  church  in  the  township,  free  of  expense  to  the 
inhabitants.  On  the  29th  of  November  1827,  the 
then  chapelwardens  duly  executed  a  deed  charging 
the  chapel  rates  of  the  township  with  600/.  and  interest, 
borrowed  for  thepnrpose  of  enlarging  and  rebuilding 
the  chapel,  a  part  of  which  had  been  paid  off': — 
Held,  first,  that  B  was  not  in  itself  a  parish,  within 
the  meaning  of  the  58  Geo.  3.  c.  45.  s.  59.  Secondly, 
that  the  resolution  of  the  30th  of  June  did  not  con- 
tain a  sufficient  consent  of  the  vestry  to  the  borrow- 
ing of  the  600/,,  upon  thesecurity  of  the  rates,  within 
the  same  section,  and  therefore  that  a  mandamus 
under  the  58  Geo.  3.  c.  45.  to  compel  the  defendants 
to  pay  off  the  arrears  of  that  amount  out  of  the  rates, 
could  not  be  supported.  Eegina  v.  the  CJtapel- 
wardens  of  Bilston,  20  Law  J.  Rep.  (n.s.)  M.C.  BO; 
15  Q,B.  Rep.  1083. 

(C)  CotJNT¥  Bate. 

The  treasurer  of  a  county  partly  included  withfn 
the  Metropolitan  Police  district  is,  under  the  11  & 
12  Vict.  c.  42.  s.  26,  liable  to  pay,  out  of  the  county 
rate,  expenses  (which  the  prisoner  has  no  means  of 
defraying)  incurred  by  a  Metropolitan  Police  con- 
stable in  conveying  prisoners  to  the  county  gaol, 
under  warrants  of  commitment  made  by  Justices  of 
the  county  within  the  district,  directed  to  the  parish 
constable,  and  delivered  for  execution  to  the  police 
constable  under  the  2  &  3  Vict.  c.  47.  s.  12;  the 
orders  upon  the  treasurer  for  payment  of  the  ex- 
penses being  made  by  county  Justices  within  the 
district;  whether  such  committals  are  for  trial  upon 
charges  of  felony  or  misdemeanour,  or  upon  remand 
followed  by  a  committal  or  discharge,  or  upon  sum- 
mary convictions  in  »  penalty,  with  an  adjudication 
of  imprisonment  in  case  of  non-payment.  The  county 
treasurer  is  also  liable  to  pay,  out  of  the  county  rate, 
-like  expenses  incurred  by  a  Metropolitan  Police  con^ 
stable  under  warrants  of  committal  made  by  Metro- 
politan Police  Magistrates,  sitting  at  Police  Courts, 
and  directed  and  delivered  to  such  Metropolitan 
Police  constable,  the  orders  for  payment  on  the  de- 
fendant being  also  made  by  Metropolitan  Police 
Magistrates,  sitting  at  the  Police  Courts,  whether 
such  committals  are  for  trial  or  charges  of  felony  or 
misdemeanour,  or  upon  remand,  or  on  summary  con- 
victions, or  for  refusing  to  enter  into  recognizances  to 
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keep  the  peace.  But  the  county  treasurer  is  not 
liable  to  pay  to  h  police  constable  the  expenses  of 
recouTeying  to  a  Police  Court  from  the  county  gaol 
a  prisoner  who  had  been  previously  committed  there 
for  re-examination,  when  the  warrant  to  bring  the 
prisoner  up  again  was  made,  not  on  the  police  con- 
stable, but  upon  the  gaoler  who  had  employed  the 
police  constable  to  reconvey  the  prisoner.  Zeverick 
V.  Mercer,  22  Law  J.  Kep.  (H.s.)  M.C.  81;  1  E.  & 
B.  674. 

Semite — that  such  expenses  would  be  payable  if 
the  Magistrate  made  his  order  to  the  constable  to 
bring  up  the  prisoner  at  the  same  time  as  he  ordered 
the  gaoler  to  deliver  him  to  the  constable.     Ibid. 

The  expenses  of  the  gaol  of  P  were,  under  the  re- 
gulations made  by  the  Justices  of  the  county,  to  be 
certified  by  two  visiting  Justices,  and,  upon  their 
order,  paid  by  the  treasurer  of  the  county.  The 
account  of  these  expenses  included  the  expenses 
attending  the  holding  of  the  Quarter  and  General 
Sessions  of  the  Peace  for  the  county,  under  the  head 
"  Sessions  expenses."  It  had  been  long  customary 
at  the  Sessions  and  at  meetings  of  Justices  on  magis- 
terial business  in  the  court  house,  which  formed  part 
of  the  gaol,  to  provide  refreshments  for  the  jurors 
and  Justices,  tlie  cost  of  which  was  charged  in  the 
county  treasurer's  accounts  under  the  head  "Sessions 
expenses."  In  1851  a  public  inquiry  into  the  con- 
duct of  the  Judge  of  the  county  court  took  place  at 
the  court  house,  the  visiting  Justices  having  made  an 
order  granting  the  use  of  the  court  house  for  the 
purpose,  and  directing  the  governor  of  the  gaol  to 
make  all  necessary  arrangements.  During  the  in- 
quiry refreshments  were  supplied  to  the  Justices  and 
others  present,  to  the  amount  of  651.  Is.  Qd.,  and 
this  sum  was  paid  by  the  treasurer  under  an  order  of 
two  visiting  Justices,  and  formed  part  of  an  item  of 
287'.  2s.  id.,  charged  in  the  treasurer's  accounts  for 
the  year,  under  the  head  "Sessions  expenses."  At 
the  next  General  Sessions,  in  September  1852,  the 
said  payment  of  53i.  7s.  6d.  was  disallowed,  and  with 
this  exception  the  treasurer's  accounts  were  allowed 
and  afterwards  transmitted  to  the  Secretary  of  State 
for  the  Home  Department.  At  an  annual  Sessions, 
holden  on  the  30th  of  June  18S3,  an  order  was  made, 
pursuant  to  a  resolution  of  a  majority  of  the  .lustices 
present,  allowing  the  said  sum  of  53i.  7s.  Qd.  No 
iiotice  of  any  motion  for  altering,  or  rescinding  the 
former  order  of  Sessions  had  been  given,  although 
required  by  a  standing  order  of  Sessions.  The  orders 
of  Sessions  having  been  brought  up  by  certiorari, — 
Held,  that  the  order  of  the  visiting  Justices  was  not 
a  judicial  order,  which  the  treasurer  was  bound  to 
obey;  that  the  Sessions  held  in  September  1852  had 
acted  properly  in  disallowing  the  sum  of  531.  Is.  6d.; 
and  that  the  subsequent  Sessions  had  no  power  after- 
wards to  allow  that  sum,  and  that  their  order  of  the 
30th  of  June  was,  therefore,  void,  Retjina  v.  Satm- 
ders,  24  Law  J.  Rep.  (n.s.)  M.C.  45;  3  E.  &  B.  763. 

(D)  Borough  Rate. 

The  council  of  the  borough  of  Lichfield,  before 
making  a  borough  rate,  made  an  estimate  pursuant 
to  5  &  6  Will.  4.  c.  76.  s.  92,  in  which  was  included 
an  item  of  105/.  14».  lOrf.  in  respect  of  three  years' 
arrears  of  salary  awarded  to  a  former  town  clerk  as 
compensation  for  his  discharge.  The  same  party 
having  also  recovered  against  the  town  council  467i. 


for  damages  and  costs,  and  threatening  execution 
against  the  corporation,  received  payment  for  that 
amount  from  the  attorney  for  the  council,  who  in- 
tended to  charge  it  to  the  council  as  a  disbursement, 
but  had  not  delivered  his  bill  of  costs.  In  respect  of 
the  sum  of  467'.  and  the  attorney's  bill  of  costs,  the 
sum  of  800t  was  introduced  into  the  estimate.  The 
council  afterwards  made  a  borough  rate,  including 
the  above  sums.  At  a  meeting  which  was  not  public, 
the  borough  council  made  an  order  which  directed 
the  overseers  of  certain  parishes  within  the  boroughi 
to  pay  the  proportions  assessed  upon  their  parishes 
out  of  the  poor-rates  viade  and  collected;  and  they 
also  issued  a  warrant  to  their  treasurer,  commanding 
him  within  100  days  from  the  daie  thereof  to  demand 
from  the  overseers  the  said  proportions.  The  trear 
surer  made  his  precept  to  the  overseers  requiringr 
them  within  100  days  after  the  receipt  thereof  to  pay 
the  proportions  out  of  the  poor-rates  made  and  col. 
lected  or  to  he  made  and  collected.  The  plaintiff,  an 
overseer,  not  having  paid  the  proportions  assessed  on 
his  parish,  a  warrant  was  issued  by  the  defendants, 
being  the  Mayor  and  Justices  of  Lichfield,  commenc- 
ing Ihae,  "  Borough  and  city  of  Jyichfield."  The 
warrant  then  directed  certain  parties  to  levy  the  sum 
of  77/.  16s-  IJrf.  by  distress  of  the  plaintiff's  goods, 
and  provided  that  "if  within  the  space  of  five  days 
next  after  such  distress  by  you  taken  the  sum  of 
77/.  16s.  IJrf.  shall  not  be  paid,  that  th,en  you  do 
sell  the  said  goods."  "  Given  under  our  hand  and 
seal,  and  under  the  corporate  seal  of  the  said  borough' 
and  city.  T  T  (l.s.),  M  B  M  (l.s.).  Justices  af  the  said 
borough  and  city.  (Corporation  seal.)  Thomas  John- 
son, Mayor."  The  defendant  Johnson  was  not 
stated  in  the  body  of  the  warrant  to  be  mayor  of 
the  borough  : — Held,  first,  that  a  borough  rate  need 
not  be  made  in  public.  Secondly,  that  as  the  rate 
was  good  upon  the  face  of  it,  even  although  it  might 
be  retrospective  in  fact  (^which,  semile,  it  was  not),  no 
advantage  could  be  taken  of  that  circumstance  as 
against  the  defendants.  Thirdly,  that  the  warrant 
was  not  bad  by  reason  of  its  directing  the  sum  to  be 
paid  out  of  the  rates  to  ie  made  and  collected;  nor, 
fourthly,  in  directing  the  overseers  to  pay  the  sum 
within  100  days  after  the- receipt  of  the  warrant. 
Fifthly,  that  it  sufiiciently  appeared  from  the  warrant 
that  one  of  the  defendants  was  mayor  of  the  borough 
at  the  time  of  making  the  warrant.  Sixthly,  that 
the  warrant  of  distress  appeared  to  have  been  made 
within  the  jurisdiction  of  the  mayor  and  Justices. 
And,  lastly,  that  the  warrant  was  not  bad,  under  the 
27  Geo.  2.  c.  20,  in  not  fixing  the  time  at  which  the 
sale  of  the  plaintiff's  goods  was  to  termimaie.  Jones 
V.  Johnson,  20  Law  J.  Rep.  (n.s.)  M.C.  1 1 ;  5  Exch. 
Rep.  862:  affirmed  (in  error),  2 1  Law  J,  Rep,  (n.8.) 
M.C,  102, 

(E)  Highway  Rate, 

By  the  Ashtonunder-Lyne  Improvement  Aot,^ 
12  &  13  Vict,  c.  XXXV.  0.  25.  power  is  given  to  the 
mayor,  aldermen,  and  burgesses  to  make  and  levy  a 
highway  rate  upon  the  occupiers  of  all  messuages, 
houses,  &c.,  lands,  tenements  and  hereditaments 
within  the  borough,  for  maintaining  and  repairing 
"  the  present  highways,  within  the  borough,  when 
sewered,  drained,  levelled,  flagged,  paved,  and  other- 
wised  completed  to  the  satisfaction  of  the  mayor,&c., 
and  such  of  the  present  and  future  streets  as  shall 
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from  time  to  time  be  declaiied  public  highways  as 
aforesaid,  and  the  main  sewers  under  the  same."  The 
borough  of  Ashton-under-Lj'ne  consists  of  a  part  of 
one  of  the  four  divisions  of  the  parish  of  Ashton-under- 
Lyne,  and  the  whole  of  another  of  such  divisions,  the 
latter  being  sub-divided  into  two  districts  j  and  before 
the  passing  of  the  above  act  each  of  such  districts 
separately  maintained  its  own  highways,  and  had  its 
own  surveyor.  The  greater  part  of  one  district  ivas 
a  country  district.  After  the  passing  of  the  said  act, 
the  mayor,  &c.  acting  as  surveyors,  laid  a  rate  on  the 
rateable  property  within  each  of  tlie  said  districts, 
exclusively  for  the  repair  of  such  highways  within 
them  as  had  not  been  sewered,  drained,-  levelled, 
paved,  flagged,  and  otherwise  completed  to  the  satis- 
faction of  the  mayor,  &c. ; — Held,  that  under  the 
abeve  section  of  the  special  act,  taken  in  connexion 
with  sections  48.  and  49.  of  the  Towns  Improvement 
Clauses  Act,  10  &  11  Vict.  c.  34,  the  mayor,  alder- 
men, and  burgesses  of  the  borough  were  empowered 
to  make  two  general  rates  within  the  borough,  one 
for  the  repair  of  the  urban  streets  yijithin  the  25th 
section  of  the  special  act,  and  the  other  for  the  repair 
of  the  rural  ways  not  within  that  section,  and,  there- 
fore, that  the  rate  in  question  was  bad.  Megma  v. 
Slater,  21  Law  J.  Rep.  (n.s.,)  M.C.  185. 

In  allowing  a  highway  rate,  the  two  Justices  by 
inadvertence  wrote  their  allowance  at  the  end  of  a 
page  in  the  middle  of  the  rate  instead  of  ai  the  end 
of  the  rate.  The  words  of  allowance  were,  "  We  do 
hereby  consent  to  and  allow  the  foregoing  rate  and 
assessment" : — Held,  that  there  was  no  allowance  of 
the  latter  part  of  the  rate,  and  that  payment  of  an 
assessment  in  the  latter  part  could  not  be  enforced 
by  distress.  In  re  the  Justices  of  North  Staffordshire, 
23  Law  J.  Rep.  (n.s.)  M.C.  17. 

The  proviso  in  the  27th  section  of  the  S  &  6  Will. 
4.  c.  SO,  which  extends  the  liability  to  highway  rates 
to  "such  woods,  mines,  &c.  as  have  heretofore  been 
usually  rated  to  the  highways,"  is  not  limited  to  the 
identical  mines  before  actually  rated,  but  applies  to 
mines  of  the  same  class  and  description  as  those 
usually  rated  in  the  parish  before  the  act  passed, 
though  opened  and  worked  for  the  first  time  since 
the  passing  of  the  act.  Segina  v.  Saunders,  24 
Law  J.  Rep.  (u.s.)  M.C.  57. 

j(F)  Lighting,  Watchijjg  and  Paving  Bates. 

A  local  act  for  lighting  a  hamlet  enacted  that  rates 
should  be  laid  upon  alj  persons  who  should  inhabit, 
use,  occupy,  or  be  in  possession  of  or  enjoy  any  mes- 
suages, tenements,  houses,  warehouses,  or  other  build- 
ings, tenements  or  hereditaments,  situate  or  being  in 
such  of  the  streets,  &c.  or  other  public  passages  and 
places  within  the  hamlet  as  should  from  time  to  time 
be  lighted  by  virtue  of  the  act: — Held,  that  the  gen- 
eral words  "  tenements  and  hereditaments"  included 
only  things  ejusdem  generis  with  those  before  men- 
tioned; and  which  were,  capable  of  being  inhabited 
and  benefited  by  the  act,  and  that  a  water  company 
was  not  rateable  in  respect  of  its  pipes  laid  in  the 
ground  under  the  streets  of  the  hamlet.  Eegina 
y.  the  East  London  Waterworks  Co.,  21  Law  J.  Rep. 
(N.S.)  M.C.  49. 

Under  a  local  act  which  enabled  trustees  to  lay 
rates  upon  persons  holding  or  enjoying  any  tene- 
ments, land,  building,  ground,  hereditaments  or 
premises  in    the  district,    a   steamboat   company 


were  rated  in  respect  of  their  floating  pier  or  land- 
ing-place, by  the  description  of  "tenement,  land- 
ing-place and  premises,  and  the  brow  or  brows, 
barge  or  barges,  &c.  lying  upon,  fixed  to  or  connected 
with  the  same  tenement,  land,  landing-place  or  pre- 
mises, and  the  easement  or  easements,  anchorage 
or  anchorages,  held,  used  or  enjoyed  therewith," 
&c.  The  pier  consisted  of  three  floating  barges, 
boarded  over  and  kept  in  their  places  by  chain 
cables  fastened  to  anchors  sunk  in  the  bed  of 
the  river;  the  barges  were  connected  by  wooden 
bridges,  the  first  bridge  resting  on  the  first  barge  at 
one  end,  and  at  the  other  end  being  fastened  to  a 
platform  resting  upon  an  abutment  attached  and 
made  fast  to  the  wall  of  a  building  on  the  shore. 
Both  bridges  and  barges  rise  and  fall  with  the  tide. 
Passengers  embarking  by  the  steamboats  pass  through 
the  ground  floor  of  the  building,  where  a  fare  is  paid, 
and  then  proceed  over  the  platform',  bridges  and 
barges  to  the  steamboats.  The  ground  floor  as  well 
as  the  said  pier  and  landing-places  were  in  the  exclu- 
sive occupation  of  the  steamboat  company  •.^—H.eW, 
that  the  rate  was  laid  not  on  the  barges,  &o.  as  dis- 
tinguished from  the  land,  but  on  the  landing-place 
and  premises,  together  with  the  floating  barges,  &e. 
by  which  the  occupation  of  the  land  was  rendered 
more  profitable,  and  that  the  rate  was,  therefore, 
valid.  Eegina  v.  Leitli,  21  Law  J.  Rep.  (n.s.) 
M.C.  119. 

The  ground  floor  of  the  building  was  rented  of  one 
J  S  by  the  company,  and  formed  part  of  a  mill,  the 
residue  of  which  was  occupied  by  J  S.  In  the  rate 
in  question  J  S  was  assessed  for  "  the  mill  and  pre- 
mises, exclusive  of  the  steamboat  pier  " ; — Held,  that 
this  meant  to  exclude  not  the  floating  barges,  &e., 
but  the  ground  floor  and  landing-place  occupied  by 
the  company,  and  therefore  the  latter  were  not  twice 
rated.     Ibid. 

By  the  40th  section  of  the  local  act,  11  Geo.  3. 
c.  xii.  the  Commissioners  appointed  by  the  act  were 
empowered  to  make  rates  upon  all  persons  who 
"  shall  inhabit,  hold,  occupy,  possess  or  enjoy  any  land, 
house,  shop,  warehouse,  cellar,  vault,  or  other  tene- 
ments or  hereditaments,"  within  the  streets,  squares, 
&c.  of  a  certain  district,  such  rates  not  to  exceed  in 
any  one  year  "  the  sum  of  Is.  Zd.  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands, 
houses,  shops,  warehouses,  cellars,  vaults,  or  other 
tenements  or  hereditaments  respectively,  as  shall  be 
situate  in  any  of  the  said  streets,  squares,  &c.,  the 
greater  part  or  parts  of  which  said  streets,  &c.  re- 
spectively shall  be  actually  begun  to  be  paved  with 
new  or  other  stones  of  a  flat  surface ;  and  not  exceed- 
ing 9d.  in  the  pound  of  the  yearly  rents  or  yearly 
value  of  such  of  the  said  lands,  &c.  respectively  as 
shall  be  situate  in  any  of  the  streets,  squares,  &c. 
which  shall  be  actually  begun  to  be  new  paved,  the 
footways  whereof  shall  be  constructed  with  new  or 
flat  stones,  and  the  carriage-ways  whereof  with  the 
old  stones  which  shall  be  taken  up  in  the  same  or 
any  other  of  the  said  streets,  squares,  &c.,  and  not 
exceeding  ^d.  in  the  pound  of  the  yearly  rents  or 
yearly  value  of  such  of  the  said  lands,  &c.  as  shall  be 
situate  in  any  of  the  said  streets,  squares,  &c.  which 
shall  only  be  repaired  by  virtue  or  in  pursuance  of 
this  act."  The  occupiers  of  houses  situate  at  the 
corner  of  paved  Streets  were  made  liable  by  a  special 
provision  to  half  of  the  rate  only,  and  the  act  also 
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contained  special  provisions  as  to  the  rating  of  public 
buildings  and  other  specified  property,  but  which  had 
no  express  reference  to  the  pipes  and  other  property 
of  a  company  for  the  supply  of  water.  The  Com- 
missioners were  empowered  by  section  22.  to  alter  the 
situation  of  the  water  pipes,  &c.  throughout  the  dis- 
trict:  Held,  that,  under  the  40th  section,  an  incor- 
porated waterworks  company  was  rateable  in  respect 
of  the  mains,  pipes  and  other  apparatus  laid  down 
within  the  district  of  the  Cnmmissinners.  Begina 
V.  the  Hast  London  Waterworks  Co.,  21  Law  J.  Rep. 
(N.s.)  M.C.  174. 

At  a  meeting  of  the  ratepayers  of  a  parish  it  was 
resolved  to  adopt  the  provisions  of  the  statute  3  &  4 
Will.  4,  e.  90,  so  far  as  they  related  to  lighting  the 
parish.  At  a  subsequent  meeting,  a  requisite  num- 
ber of  the  ratepayers  passed  a  resolution  for  the 
making  a  lighting  rate.  On  both  occasions  the  rate- 
payers present  elected  as  chairman  a  gentleman  not 
a  ratepayer : — Held,  that  although  the  statute  pro- 
bably intended  that  the  chairman  should  be  a  rate- 
payer, yet,  though  he  was  not  a  ratepayer,  the  rate 
was  not  thereby  rendered  invalid.  HegiTia  v.  the  Jus- 
tices of  Middlesex,  22  Law  J.  Rep.  (n.s.)  M.C.  106. 

By  section  14.  ratepayers  who  have  not  paid  all 
their  parochial  rates,  taxes,  and  assessments  due  six 
months  are  disqualified  from  voting  at  meetings 
under  the  act; — Held,  that  ratepayers  who  had  not 
paid  the  lighting  rate  of  the  preceding  year  were  dis- 
qualified from  voting  by  this  section.     Ibid. 

,(G)   Seweks  Rate. 

The  Oity  of  London  Sewers  Act,  1848,  (11  &  12 
Vict,  c  clxiii.),  places  the  whole  of  the  city  under 
Commissioners,  who  have  the  sole  power  of  cleansing, 
paving  and  lighting  the  whole,  and,  by  section  168, 
are  empowered  to  direct  the  alderman  or  his  deputy 
and  the  major  part  of  the  common  councilmen  of 
every  ward  within  the  city  to  inake  a  rate,  called 
"  the  consolidated  rate,"  for  these  purposes,  upon 
the  owners  and  occupiers  of  all  property  within  the 
city,  or  partly  within  and  partly  without  the  city, 
whether  such  person  be  liable  to  be  assessed  to  the 
poor-rate  or  not  liable  thereto  by  reason  of  such  pre- 
mises being  situate  in  any  precinct  or  extra-paro- 
chial place  or  otherwise.  By  section  262.  the  word 
*'  city"  includes  the  city  of  London  and  the  liberties 
thereof,  and  all  precincts  or  places  within  the  city 
of  London  or  the  liberties  thereof": — Held,  that 
Serjeants'  Inn,  which  is  extra-parochial  and  locally 
within  the  boundaries  of  the  city,  but  not  part  of 
any  ward,  was  liable  to  be  rated  to  the  consolidated 
rate  under  the  above  act;  and  that  the  proper  mode 
of  assessing  the  inn  was  by  the  Commissioners,  by 
their  warrant,  directing  the  officers  of  the  adjoining 
ward  to  rate  the  inhabitants  of  the  inn.  Moss  v.  the 
Conmtissioners  of  Sewers  of  London,  respondents, 
24  Law  J.  Rep.  (n.s.)  M.C.  84. 

(H)  Distress  for  Rates. 

In  an  action  of  trespass  the  defendants  pleaded 
in  justification  that  while  A  and  four  others  were 
overseers  of  the  township  of  B,  and  C  and  D  church- 
wardens, the  plaintiff  was  duly  assessed  as  an  inha- 
bitant of  the  township  in  the  sum  of  lOj.  id.  for  the 
poor-rate;  that  the  same  not  being  paid  on  demand, 
the  plaintiff  was  duly  summoned  before  two  Justices; 
that  he  did  not  appear,  but  that  the  said  church- 


wardens and  overseers  appeared  by  the  said  A,  and 
the  Justices,  after  proof  of  the  making  of  the  rate, 
&c.  did,  pursuant  to  the  statute,  issue  their  warrant, 
directed  to  the  overseers  of  tfie  township  of  B  to 
levy  by  distress  upon  the  goods  of  the  plaintiff  the 
sum  of  10s.  id.  and  the  further  sum  of  6s.  for  costs 
incurred  by  the  said  churchwardens  and  overseers; 
that  the  said  warrant  was  delivered  to  the  said  T  B  C 
as  such  overseer  to  be  executed,  by  virtue  of  whicii 
warrant  the  defendants  as  servants  of  the  said  T  8  C, 
as  such  overseer  and  at  his  command,  and  for  the 
purpose  of  executing  such  warrant,  as  such  servants, 
committed  the  trespasses  complained  of.  Verifica- 
tion. The  plaintiff  replied,  that  before  execution  or 
notice  of  the  warrant  he  tendered  to  T  B  C  the 
amount  of  the  rate : — Held,  upon  demurrer,  that  the 
replication  was  bad  for  not  averring  a  tender  of  the 
costs.  Held,  also,  that  the  plea  was  good,  as  the 
Justices  had  power  under  the  12  &  13  Vict.  c.  14. 
to  award  the  costs  to  the  parties  applying  for  the 
warrant,  and  the  overseers  had  a  right  to  appoint 
deputies  for  the  execution  of  the  warrant.  Walsh 
V.  Southwdl,  20  Law  J.  Rep.  (n.s.)  M.C.  165;  6 
Exch.  Rep.  150. 

A  local  drainage  act  (9  &  10  Vict.  c.  cxxviii.) 
provided  (s.  81.)  that  the  Commissioners  should 
charge  and  assess  certain  lands  and  tlie  respective 
occupiers  thereof  with  an  acre  tax;  (s.  84.)  that  if 
the  rates  should  not  be  paid  within  twenty-eight 
days  after  the  time  appointed  for  payment,  every 
person  failing  to  pay  the  same  should  also  pay 
interest,  which  was  to  be  recovered  in  the  same 
manner  as  the  rates ;  (s.  85.)  that  the  occupiers  of 
the  lands  rated  should  pay  the  sums  assessed,  and 
retain  the  same  out  of  their  rents,  provided  that  no 
occupier  should  be  compelled  to  pay  more  than  the 
rent  which  should  "  from  time  to  time  become  due" 
from  him  to  his  landlord  ;  (s.  89.)  that  if  any  person, 
being  the  occupier  of  rated  lands,  should  refuse  or 
neglect  to  pay  the  money  so  rated  within  thirty  days 
the  Commissioners  should  have  power  to  enter  and 
levy  the  sum  of  money  so  rated,  and  all  arrears  there- 
of, by  distress  and  sale  of  the  goods  of  the  person  so 
neglecting  or  refusing  to  pay  the  same;  and  (s.  90.) 
that  if  no  sufficient  distress  should  be  found,  the 
lands  were  to  remain  as  security  for  the  payment. 
Mattison  v.  Hart,  23  Law  J.  Rep.  (n.s.)  C.P.  108. 

The  Court  held,  on  looking  at  the  scope  of  the 
statute,  but  not  without  doubt, — first,  that  an  occu- 
pier, who  came  into  occupation  after  the  expiration 
of  the  thirty  days  from  the  time  appointed  for  the 
payment  of  the  rate,  was  liable  to  be  distrained 
upon  for  the  rate  which  his  predecessor  had  failed  to 
pay,  there  being  a  continuing  default ;  secondly, 
that  he  was  liable  for  the  amount  not  only  of  rent 
already  due  by  him  to  his  landlord,  but  of  the  rent 
accruing  due ;  thirdly,  that  he  was  not  liable  for 
interest  from  the  date  of  his  predecessor's  default, 
but  only  from  the  time  when  he  himself  came  into 
possession.     Ibid. 


RECEIVING  STOLEN  GOODS. 

A,  B,  and  C  were  jointly  indicted  for  stealing  and 
receiving  some  fowls.  It  was  proved  that  A,  carry- 
ing a  sack  containing  stolen  fowls  went  with  B  at 
half-past  four  in  the  morning  into  the  house  of  C's 
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father;  that  in  about  ten  minutes  time  A  (still  carry- 
ing the  sack)  came  out  at  the  back-door  with  B, 
preceded  by  C  with  a  lighted  candle;  that  C  was  the 
only  member  of  the  family  up  in  the  house ;  that 
the  three  went  together  into  a  stable  on  the  same 
premises ;  that  the  police  went  into  the  stable  after 
them,  and  found  the  sack  lying  on  the  floor,  and  the 
three  men  standing  round  it  as  if  bargaining.  The 
Bench  told  the  jury  that  the  taking  of  A  and  B  with 
the  stolen  goods  by  C  into  the  stable  over  which  he 
had  the  controul  for  the  purpose  of  negotiating 
about  the  buying  of  them,  he  well  knowing  the 
goods  to  have  been  stolen,  was  a  receiving  them 
within  the  meaning  of  the  statute.  The  jury  con- 
victed A  and  B  of  stealing  the  fowls  and  C  of 
receiving  the  fowls,  knowing  them  to  have  been 
stolen.  Upon  a  case,  stating  the  above  facts,  the 
question  asked  being  whether  the  conviction  of  C 
was  proper, — Held,  by  a  majority  of  the  Judges 
(eight  to  four)  that  the  conviction  was  wrong.  The 
majority  were  of  opinion  that  C  did  not  receive  the 
fowls,  as  they  all  along  remained  in  the  manual  pos- 
session of  A  and  B,  and  were  never  under  C's  con- 
troul, and  it  was  not  the  intention  of  A  and  B  that 
C  should  have  them  except  on  the  contingency, 
which  never  happened,  of  his  completing  a  bargain 
for  them.  The  minority  held,  that  as  C  co-operated 
with  A  and  B  in  the  common  purpose  of  carrying 
the  fowls  into  the  stable,  he  had  a  joint  possession 
with  them;  and  that  as  he  knew  that  the  fowls  were 
stolen,  and  assisted  in  the  removing  them  for  the 
purpose  of  negotiating  about  the  purchase,  he  had 
a  possession  with  a  wicked  purpose,  and  therefore 
might  properly  be  convicted  as  a  receiver.  Regina 
T.  Wiley,  20  Law  J.  Rep,  (u.a.)  M,C.  4. 

An  indictment  in  the  first  two  counts  charged  the 
prisoner  with  larceny:  in  the  third  count  it  alleged 
that  the  prisoner,  "  the  goods  and  chattels  aforesaid 
so  as  aforesaid  feloniously  stolen,"  &c.  feloniously 
did  receive,  knowing  them  to  have  been  stolen. 
The  jury  acquitted  the  prisoner  on  the  first  two 
counts,  but  found  him  guilty  on  the  third.  A  motion 
was  made  to  arrest  the  judgment,  on  the  ground 
that  the  words  in  the  third  count,  "  so  as  aforesaid 
feloniously  stolen,"  imported  a  charge  that  the 
goods  were  stolen  by  the  prisoner  as  alleged  in  the 
previous  counts,  and  that  as  the  jury  had  negatived 
the  charge  of  stealing,  the  finding  on  the  third  count 
could  not  be  supported : — Held,  that,  whether  the 
words  "  so  as  aforesaid  feloniously  stolen  "  imported 
that  the  prisoner  stole  the  goods  or  not,  the  convic- 
tion was  perfectly  good,  as  the  finding  of  the  jury  on 
one  count  could  not  on  a  motion  in  arrest  of  judg- 
ment be  used  to  impeach  the  finding  on  another 
count,  however  contradictory.  Eegma  v,  Oraddock, 
20  Law  J,  Rep.  (u.s.)  U.C.  31;  2  Den.  C.C,  31, 

D  and  G  were  indicted  in  a  single  count  for  felo- 
niously receiving  stolen  goods.  It  was  proved  that 
D  first  received  some  of  the  goods :  evidence  Was 
then  given  that  G  afterwards  at  a  separate  time  and 
place  received  another  portion  of  them.  The  jury 
found  both  guilty : — Held,  that  D  and  G  could  not 
properly  be  both  convicted  under  the  count  for 
jointly  receiving  on  proof  of  separate  acts  of  re- 
ceiving; that  as  the  evidence  given  against  D  fully 
satisfied  the  allegation  of  a  receiving  in  the  indict 
ment,  the  evidence  of  receipt  by  G  ought  not  to 
have  been  admitted;  and  that  consequently  the  con- 
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viction  was  good  as  against  D,  but  ought  to  bq 
reversed  as  against  G.  Eegma  v,  Dovey,  20  Law  J. 
Rep,  (N.s.)  M.C.  lOS;  2  Den.  C.C.  86. 

On  an  indictment  for  feloniously  receiving  goods 
knowing  theni  to  have  been  stolen,  it  is  not  com- 
petent for  the  prosecutor,  in  proof  of  guilty  know- 
ledge of  the  prisoner,  to  give  in  evidence  that  the 
prisoner  at  a  time  previous  to  the  receipt  of  the 
prosecutor's  goods,  had  in  his  possession  other  goods 
of  the  same  sort  as  those  mentioned  in  the  indict- 
ment, but  belonging  to  a  different  owner,  and  that 
those  goods  had  been  stolen  from  such  owner. 
Regina  v.  Oddy,  20  Law  J.  Rep.  (n.s.)  M.C.  198; 
2  Den.  C.C.  264. 

A  principal  in  the  second  degree  in  larceny  can- 
not be  convicted  as  a  receiver,  Regima  v.  Perhkis, 
21  Law  J.  Rep,  (k,s.)  M.C.  162;  2  Den.  C.C.  459. 

If  a  wife  receive  goods  from  her  husband  knowing 
that  he  has  stolen  them,  she  does  not  commit  any 
criminal  offence,  and  cannot  be  ponvicted  as  a  re- 
ceiver of  stolen  goods.  Regima  v.  Rroohs,  22  Law 
J.  Rep.  (n.s.)  M.C.  121;  1  Dears.  C.C.  184. 

A,  who  had  stolen  some  goods  and  had  them  in 
his  pocket,  was  caught  by  the  owner,  who  sent  for  a 
policeman.  The  policeman  took  the  goods  out  of 
A's  pocket,  but  afterwards,  in  concert  with  the  owner, 
gave  them  back  to  A,  who  was  told  by  the  owner  to 
go  and  sell  them  where  he  had  sold  others.  A  took 
and  sold  them  to  B,  and  B  bought  them  believing 
them  to  have  been  stolen  : — Held,  that  B  could  not 
be  convicted,  under  the  statute,  as  a  felonious  re- 
ceiver of  stolen  goods,  Regina  v,  Lyons  overruled, 
Regina  v.  Bolan,  24  Law  J,  Rep.  (n.s.)  M.C.  £9;  1 
Dears.  C.C.  436, 

If  property,  known  by  A  to  be  stolen  property,  is 
in  the  actual  possession  of  a  person  over  whom  A 
has  absolute  controul,  so  that  the  property  will  be 
dealt  with  by  him  according  to  A's  direction,  and  A 
professes  to  the  owner  that  he  can  get  the  property 
back  for  him,  A  may  be  indicted  as  a  receiver  of 
stolen  property  though  he  never  has  touched  the 
property  or  had  manual  possession  of  it,  Regina  v. 
Smith,  24  Law  J.  Rep.  (n.s.)  M.C,  136;  I  Dears. 
C.C,  494. 


RELEASE. 

General  words  in  a  release  are  limited  by  the 
recitals.  Therefore,  where  an  arbitrator,  having 
power  to  settle  deeds  of  indemnity  with  respect  to 
the  purchase  of  a  rectory  and  tithes,  settled  a  deed 
reciting  that  A  was  to  indemnify  B  in  respect  of  that 
purchase,  and  the  release  in  the  deed  contained 
general  words  of  indemnity  with  respect  to  all  acts 
to  be  done  in  respect  of  the  premises,— Held,  that 
the  award  was  not  bad  for  excess,  on  account  of  the 
largeness  of  the  indemnity;  but  that  the  indemnity 
must  be  taken  to  be  in  respect  of  lawful  acts  done  in 
carrying  out  the  recited  provisions.  In  re  BImcTc, 
22  Law  J.  Rep.  (n.s.)  C.P.  173;  s.  c.  nom.  Bluch 
V.  Boyes,  13  Com.  B.  Rep.  662. 

Where  an  arbitrator  directed  A  to  sign,  seal,  and 
deliver  a  deed  "  forthwith"  to  B,  though  it  appeared 
on  the  face  of  the  award  that  the  execution  of  that 
deed  was  to  depend  upon  the  prior  execution  of 
another, — Held,  that  the  award  was  not  bad;  the 
word  "forthwith  "  meaning  as  soon  as  B  should  be 
in  a  condition  to  call  upon  A  to  execute.     Ibid. 
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To  an  action  upon  a  bond,  the  defendant  pleaded 
that  after  the  making  of  the  writing  obligatory,  an 
agreement  was  made  by  and  between  the  plaintiff 
and  the  defendant,  and  divers  other  persons,  and 
sealed  with  the  seal  of  the  plaintiff,  and  that  it  was 
agreed,  by  the  said  agreement,  that  the  said  agree- 
ment might  be  pleaded  by  the  defendant  in  bar  to 
all  demands  and  proceedings  with  respect  to  the 
alleged  claim  ; — Held,  that  the  plea  ought  to  have 
set  out  so  much  of  the  deed  as  operated  as  a  release, 
and  to  have  expressly  averred  that  the  deed  did  so 
operate,  and  that  the  above  plea  was,  therefore,  bad. 
Wilson  v.  Braddyll,  23  Law  J.  Eep.  (n.s.)  Exeh. 
227;  9  Exch.  Eep.  718. 

A  plea  of  a  release  pleaded  puis  darrein  continu- 
ance, after  a  demurrer  and  joinder  in  demurrer, 
operates  as. a  retraxit  of  the  demurrer.  Solomon  v. 
Graham,  24  Law  J.  Rep.  (N.s.)  Q.B.  332. 

In  error  to  reverse  outlawry  upon  final  process, 
the  party  suggesting  error  appeared  and  assigned 
error  by  attorney  in  the  issuing  of  the  writs  of  exi- 
gent. The  plaintiff  in  the  action,  not  denying  the 
error,  pleaded  that  the  original  judgment  was  entered 
up  under  a  warrant  of  attorney  which  authorized  a 
release  of  **  all  and  all  manner  of  error  and  errors, 
writ  and  writs  of  error,  and  all  benefit  and  advantage 
thereof,  and  all  misprisions  of  error  and  errors  and 
imperfections  whatsoever  had,  made,  committed, 
done  or  suffered,  or  to  be  had,  made,  &c.  in,  about, 
touching  or  concerning  the  aforesaid  judgment,  or 
in,  about,  touching  or  concerning  any  writ,  warrant, 
process,  declaration,  plea,  entry,  or  other  proceeding 
whatsoever  of  or  any  way  concerning  the  same,"  and 
that  the  attorney  had  in  pursuance  thereof  released 
the  errors  assigned  in  the  name  of  the  defendant: — 
Held,  first,  that  the  power  in  the  warrant  of  attorney 
did  not  extend  to  a  release  of  errors  in  any  proceed- 
ing or  process  by  way  of  execution  or  outlawry  after 
the  judgment  entered  up  under  the  warrant  of  attor- 
ney; the  object  of  the  clause  being  to  give  the 
original  plaintiff  a  valid  judgment,  and  to  authorize 
the  release  of  any  error  affecting  such  judgment, 
but  not  to  enable  him  to  take  any  erroneous  pro- 
ceeding upon  that  judgment.  Secondly,  that  after 
pleading  over  to  the  errors  assigned,  and  issue  in  law 
having  been  joined,  the  plaintiff  could  not  treat  the 
appearance  and  assignment  of  error  by  attorney  as 
erroneouis,  so  as  to  entitle  him  to  judgment  on  that 
ground.     Ibid. 

The  omission  to  state  in  an  assignment  of  error  to 
reverse  an  outlawry  that  the  debt  has  been  satisfied 
or  brought  into  court,  is  a  mere  matter  of  practice, 
and  not  a  ground  of  demurrer;  and,  semble,  that  ap- 
pearance by  attorney  of  the  party  assigning  error  is 
so  also.     Ibid. 


RENTS. 
In  April  A  died  intestate,  leaving  his  widow  en- 
cekUe  and  B  his  presumptive  heir-at-law.  In  October 
a  child  was  born.  Between  April  and  October  some 
rents  of  real  estate  of  which  A  died  seised  accrued 
due,  but  were  not  received  by  B : — Held,  that  these 
rents  belonged  to  the  child  of  A,  and  not  to  B, 
Goodale  v.  GawtJwm,  23  Law  J.  Rep.  (.n.s.)  Chanc 
B78:  2  Sm.  &  G.  375. 


REPLEVIN. 

The  Court  Baron  of  the  Honour  of  Pontefract  was 
an  immemorial  court,  and  the  lord  had  power  to 
grant  replevins  and  hold  pleas  in  replevin,  and  also 
to  hold  pleas  in  all  personal  actions  arising  within 
the  jurisdiction  up  to  40s.  By  the  17  Geo.  3.  c.  xv. 
the  jurisdiction  was  extended  to  51.,  but  there  was  a 
proviso  that  all  plaints  in  replevin  should  be  had  and 
be  proceeded  in  and  be  removable  in  the  same 
manner  as  if  the  act  had  not  passed.  By  the  2  &  3 
Vict.  c.  Ixxxv.  s.  1,  after  reciting  the  17  Geo.  3. 
c.  XV,  it  was  enacted  that  "  the  present  jurisdiction 
and  practice  of  the  Court  Baron  of  the  Honour  of 
Pontefract  shall  (with  certain  exceptions)  cease  and 
determine,  and  thenceforth  the  said  court  shall  be 
constituted  and  be  a  court  of  record,  under  the  name 
of  the  Court  of  the  Honour  of  Pontefract."  The  4th 
section  extended  the  jurisdiction  of  the  Cotu-t  to  }5l. 
The  56th  section  enacted,  that  six  months  after  the 
passing  of  any  general  act  for  the  recovery  of  small 
debts,  the  operation  of  which  should  interfere  with 
the  powers  given  to  the  said  Court  by  this  act, 
"  every  clause,  matter,  or  thing  in  the  act  contained 
which  shall  extend  or  be  construed  to  extend  to 
give  to  the  court  hereby  appointed  any  local  or 
separate  jurisdiction  shall  cease  and  determine." 
The  act  did  not  specifically  mention  replevins.  By 
the  9  &  10  Vict.  c.  95.  s.  5.  (the  County  Courts  Act) 
power  was  given  to  the  Queen  in  Council  to  order 
that  any  court  holden  for  the  recovery  of  debts 
under  the  provisions  of  certain  acts,  specified  in 
Schedules  A  and  B  should  be  held  as  a  county  court, 
with  power  to  alter  or  vary  the  districts,  and  it  pro- 
vided, "  that  from  and  after  the  time  mentioned  in 
any  such  {orders  the  act  or  acts  under  which  such 
court  is  now  constituted,  so  far  as  the  same  relate  to 
the  establishment  or  jurisdiction  or  practice  of  a 
court  for  the  recovery  of  small  debts  or  demands, 
shall  be  repealed,  but  not  so  as  to  revive  any  act 
thereby  repealed ;"  and  the  6th  section  enacted,  that 
as  soon  as  a  court  should  be  estabUshed  under  the 
aforesaid  powers,  "  every  act  of  parliament,  hereto- 
fore passed,  so  far  as  the  same  respectively  relate  to 
or  affect  the  jurisdiction  and  practice  of  the  court  so 
established  or  ordered  to  be  holden  as  a  county  court, 
shall  be  repealed."  By  the  119th  and  120th  sec- 
tions, actions  of  replevin  are  directed  to  be  brought 
without  writ  in  the  courts  held  under  the  act,  and 
the  plaints  are  to  be  entered  in  the  court  holden  for 
the  district.  The  2  &  3  Vict.  c.  Ixxxv.  was  specified 
in  Schedule  A,  and  an  order  was  duly  made  estab- 
bUshing  a  county  court  for  the  district  included 
within  the  jurisdiction  of  the  Court  of  the  Honour 
of  Pontefract,  as  modified  by  that  act.  The  defendant 
being  the  landlord  of  certain  premises  occupied  by 
the  plaintiff  seized  as  a  distress  for  rent  certain 
cotton-spinning  machines,  which  were  fixed  by  screws, 
some  into  the  wooden  floor  and  some  into  lead  which 
had  been  poured  'in  a  melted  state  into  holes  in  the 
stone  for  the  purpose  of  receiving  the  screws.  The 
machines  having  been  replevied  by  a  replevin  issued 
out  of  the  Honour  Court  of  Pontefract,  the  de- 
fendant entered  and  seized  them  a  second  time. 
Held,  first,  in  the  absence  of  evidence  that  any 
replevins  had  ever  been  issued  from  the  Court  Baron 
of  the  Honour  of  Pontefract,  except  in  cases  in  which 
there  was  jurisdiction  to  try  the  plaints,  that  after 
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the  constitution  of  the  new  county  court  no  replevin 
could  be  issued  from  the  court  baron.  SemMe — 
there  may  be  a  franchise  for  granting  replevins  inde- 
pendently of  the  franchise  of  trying  the  plaints. 
HellaweU  v.  Eastwood,  20  Law  J.  Rep.  (n.s.)  Exch. 
154;  6  Exch.  Rep.  29S. 

Held,  secondly,  that  the  machines  never  became 
part  of  the  freehold,  and  were  distrainable.    Ibid. 

An  action  of  replevin  may  be  maintained  against 
magistrates  alone  who  issue  a  warrant  of  distress 
against  the  goods  of  a  party.  Jones  v.  Johnson,  20 
Law  J.  Rep.  (n.s.)  M.C.  11;  6  Exch.  Rep.  862. 

The  5  &  6  Will.  4.  c.  76,  which  enacts,  that  in 
all  actions  against  any  person  for  anything  done  in 
pursuance  of  the  act  if  judgment  shall  be  given 
against  the  plaintiff,  the  defendant  shall  recover  his 
full  costs  as  between  attorney  and  client,  does  not 
apply  to  actions  of  replevin  brought  against  magis- 
trates to  try  the  validity  of  a  distress  for  borough 
rates.  Jones  v.  Johnson,  20  Law  J.  Rep.  (n.s.)  M.C. 
169;  6  Exch.  Rep.  133. 

The  plaintiff,  being  Judge  of  a  county  court,  upon 
the  removal  of  a  plaint  in  replevin  from  his  court 
into  a  superior  court,  under  the  9  &  10  Vict.  c.  95, 
ss.  121,  127,  took  a  bond  in  the  usual  form,  except 
that  he  himself  was  the  obligee,  instead  of  the  other 
parties  in  the  suit,  as  directed  by  the  127th  section. 
The  bond  having  loeen  forfeited  by  reason  of  the  suit 
in  the  superior  court  not  being  prosecuted  with 
effect,  the  Judge  of  the  county  court  brought  an 
action  upon  the  bond  : — Held,  first,  that  the  bond, 
though  irregular,  was  not  void,  and  that  the  plaintiff 
might  sue  upon  it  as  a  voluntary  bond;  secondly, 
that  although  the  suit  was  improperly  removed  into 
the  superior  court,  the  proceedings  after  the  removal 
were  valid ;  thirdly,  that  it  appeared  at  the  trial  that 
the  plaintiff  had  taken  the  bond  as  trustee  for,  the 
other  parties  in  the  replevin  suit,  and  was  suing  upon 
it  for  them,  the  full  amount  of  the  costs  incurred  in 
the  replevin  suit  might  be  recovered  in  this  action. 
Stcmsfield  v.  HeUa/weU,  21  Law  J.  Rep.  (u.s.)  Exch. 
148;  7  Exch.  Rep.  373. 

Replevin.  Avowry,  that  the  plaintiff  was  tenant 
to  the  defendant  at  a  rent  of  400i  a  year.  The 
plaintiff  being  the  owner  of  a  farm  and  lessee  of  the 
tithe  commutation  rent-charge,  under  the  Dean  and 
Chapter  of  W,  at  a  rent  of  60^.  a  year,  let  the  land 
verbally  to  the  defendant  at  a  rent  of  400Z.  a  year, 
tithe  free : — Held,  that  as  by  the  80th  section  of  the 
Tithe  Commutation  Act,  6  &  7  Will.  4.  c.  71,  in  the 
event  of  the  defendant  distraining  for  the  tithe  rent, 
she  would  be  compelled  to  allow  the  same  to  the 
plaintiff  in  account,  the  plaintiff  was  tenant  to  the 
defendant  at  a  rent  of  400?.,  and  therefore  that  the 
avowry  was  proved.  Megguon  v.  Bowes;  Sells  v.  the 
Same,  21  Law  J.  Rep.  (n.s.)  Exch.  284;  7  Exch. 
Rep.  685. 

Replevin,  Avowry  "  that  the  plaintiff  for  a  long 
time,  to  wit,  for  all  the  time  during  which  the  rent 
hereinafter  mentioned  to  be  distrained  for,  was 
acoraing  due,  and  from  thence  until  and  at  the  said 
time  when,  &c.,  held  and  enjoyed  the  said  close  in 
which,  &c.,  as  tenant  thereof  to  the  defendant,  by 
virtue  of  a  certain  demise  thereof  theretofore  made 
at  and  under  a  certain  rent,  to  wit,  the  yearly  rent 
of  80i.,  and  because  a  large  sum,  to  wit,  the  sum  of 
80;.,  of  the  rent  aforesaid,  for  a  certain  time,  to  wit, 
one  year,  ending  on  the  29th  of  September  A.D.  1851, 


on  the  day  and  year  last  aforesaid,  and  from  thence 
until  and  at  the  said  time  when,  &c.,  was  due  and 
in  arrear"  the  distress  was  taken.  Plea  in  bar,  riem 
in  arrere.  At  the  trial  it  was  proved  that  there 
was  no  rent  due  for  the  year  ending  the  29th  of 
September  1851,  but  that  a  portion  of  the  previous 
year's  rent  was  due: — Held,  that  the  plaintiff  was 
entitled  to  the  verdict.  Boshruge  v.  Caddy,  22  Law 
J.  Rep.  (n.s.)  Exch.  16j  7  Exch.  Rep.  840. 


REVENUE. 

(A)  Income  Tax. 

(B)  Customs. 


(A)  Income  Tax. 

The  Bengal  Civil  Service  Annuity  Fund  is  com- 
posed of  monies  subscribed  by  the  civil  servants  of 
the  East  India  Company  and  of  monies  contributed 
by  the  company,  in  an  equal  proportion,  and  is 
invested  in  India  and  managed  there  by  a  committee. 
The  annuitants,  by  arrangement  with  the  company, 
have  the  option  of  receiving  their  annuities  either 
in  India  from  the  managers  of  the  fund,  or  in  London 
from  the  company;  the  latter  in  such  case  being  pro- 
vided out  of  the  fund  in  India  with  monies  for  the 
purpose  of  making  the  payments.  A  civil  servant 
entitled  to  an  annuity  from  the  fund  and  residing  in 
France  elected  to  receive  it  in  London : — Held,  that 
he  was  not  liable  to  pay  income  tax,  under  the  5  &  6 
Vict.  c.  35,  in  respect  of  the  annuity. .  Udm/  v.  the 
Bast  India  Company,  22  Law  J.  Rep.  (n.s.)  C.P. 
260;  13  Com.  B.  Rep.  733. 

A  tenant  has  a  right  to  deduct  from  his  rent  the 
amount  of  property-tax  assessed  upon  and  paid  by 
him  in  respect  of  his  landlord,  although  the  landlord 
is  not,  in  fact,  liable  to  be  assessed,  and  has  before 
the  payment  claimed  exemption,  and  that  exemp- 
tion has  been  subsequently  allowed.  Swatman  v. 
AmUer,  24  Law  J.  Rep.  (n.s.)  Exch.  185;  8  Exch. 
Rep.  72. 

(B)  Customs. 

The  owner  of  a  vessel,  who  knowingly  lets  his 
vessel  that  it  may  be  employed  in  a  smuggling  adven- 
ture, and  the  cargo  of  which  is  unshipped  without 
the  duties  being  paid,  is  liable  to  the  penalties,  under 
the  8  &  9  Vict.  c.  87.  s.46,as  a  person  "concerned" 
in  the  illegal  unshipping  of  the  goods.  Attorney 
Oeneral  v.  JRobson,  20  Law  J.  Rep.  (N.s.)  Exch.  188; 
10  Exch.  Rep.  790. 

The  8  &  9  Vict.  c.  87.  s.  117.  (Customs  Consoli- 
dation Act)  enacts,  that  no  writ  shall  be  sued  out 
against  any  officer  of  the  Customs  or  against  any 
person  acting  under  the  direction  of  the  Commis- 
sioners of  her  Majesty's  Customs  for  anything  done 
in  the  execution  of  or  by  reason  of  his  office  until  a 
month's  notice  of  action  shall  have  been  given,  stat- 
ing the  cause  of  aotion,&c.  The  118th  section  enacts, 
that  no  plaintiff,  in  any  case  where  an  action  shall  be 
grounded  on  any  such  act  done  by  the  defendant, 
shall  be  permitted  to  produce  any  evidence  of  the 
cause  of  such  action,  except  such  as  shall  be  contained 
in  the  notice  to  be  given  as  aforesaid,  or  shall  recover 
any  verdict  against  such  officer  or  person  unless  he 
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shall  prove  on  the  trial  of  such  action  that  such  notice 
was  given ;  and  in  default  of  such  proof  the  defen- 
dant in  such  action  shall  recover  a  verdict  with  costs, 
as  hereinafter  mentioned  : — Held,  that,  upon  the 
trial  of  an  action  against  an  officer  of  the  Customs, 
it  is  the  duty  of  the  Judge,  unless  the  facts  are  ad- 
mitted, to  hear  the  evidence  and  decide  whether  the 
defendant  did  the  act  complained  of  honestly  be- 
lieving that  his  duty  called  upon  him  to  do  it,  in 
which  case  the  provisions  as  to  notice  of  action  would 
be  applicable.  Arnold  v.  Samel,  23  Law  J.  Rep. 
(h.s.)  Exch.  137;  9  Exch.  Kep.  404. 


KOBBEEY. 

By  the  statute  14  &  IS  Vict.  c.  100.  ».  11.  if  an 
indictment  charges  a  simple  robbery,  the  jury  may 
acquit  the  prisoner  of  the  robbery,  and  find  him  guilty 
of  a  simple  felonious  assault  with  intent  to  rob,  and 
he  may  be  punished  for  the  simple  felonious  assault; 
but  if  the  indictment  alleges  an  aggravated  robbery, 
the  jury,  acquitting  him  of  the  robbery,  may  convict 
him  of  the  aggravated  felonious  assault  with  the  like 
intent,  and  the  punishment  for  such  an  aggravated 
assault  may  be  imposed.  Regina  v.  MitcheU,  21 
Law  J.  Eep.  (n.s.)  M.C.  135;  2  Den.  C.C.  468. 


SALE. 
[See  Vendor  and  Pckohaseb.] 

The  defendant,  a  coal-factor,  sold  coals  for  the 
plaintiff  upon  the  following  authority  :■ — "  Please  sell 
for  me  250  tons  of  coal  at  such  a  price  as  will  realize 
me  not  less  than  ISs.  per  ton,  net  cash,  less  your 
commission  : — Held,  not  to  support  a  declaration  for 
breach  of  contract  in  not  selling  for  ready  money. 
The  meaning  of  such  a  contract  is,  "  sell  for  me,  so 
as  to  have  ready  money  forthcoming  to  me  on  the 
day  of  sale  to  the  amount  of  155,  per  ton."  Boden 
\.  French,  20  Law  J.  Eep.  (n.s.)C.P.143;  10  Com. 
B.  Rep.  886. 

A  sale  of  goods  effected  by  the  fraud  of  the  buyer 
is  riot  an  absolutely  void  transaction,  but  the  seller 
may  elect  to  treat  it  as  a  contract.  If  he  does  not 
treat  the  sale  as  void  before  the  buyer  has  resold  the 
goods  to  an  innocent  vendee,  the  property  will  pass 
to  that  vendee.  White  v.  Garden,  20  Law  J.  Rep. 
(N.s.)  C.P.  166;  10  Com.  B.  Eep.  919.  , 

M  owed  S  a  sum  of  money  for  which  S  had  M's 
promissory  note  as  a  security.  S  applied  for  payment. 
M  proposed  that  an  inventory  should  be  made  of  the 
goods  on  his  premises,  and  that  S  should  take  them 
at  a  valuation  in  discharge  of  the  debt.  S  consulted 
his  attorney,  who  prepared  a  document.  After  the 
preparation  of  the  document,  M  delivered  the  inven- 
tory to  S,  and  S  and  M  insured  the  goods  against  fire 
in  their  joint  names,  and  S  gave  up  to  M  the  pro- 
missory note,  which  was  destroyed.  S  at  the  same 
time  credited  M  in  his  book  to  the  amount  of  the 
debt.  Stock  possession  of  afewarticles  included  in  the 
inventory,  for  which  M  had  no  use,  but  M  remained 
in  possession  of  the  rest  of  the  goods  as  before.  The 
goods  in  question  being  seized  by  the  sheriff  in  exe- 
cution at  the  suit  of  a  third  party  against  M,  S  claimed 
them  as  his  own,  and  sued  the  sheriff  in  the  county 
court  for  taking  them,  and  in  order  to  maintain  his 


claim,  offered  the  document  in  evidence.     This  was 

objected  to,  and  rejected  for  want  of  a  stamp: 

Held,  that  as  M  was  in  possession  of  the  goods,  it  lay 
on  S  to  prove  clearly  that  they  were  his;  and  that 
as  the  document  which  contained  the  terms  of  the 
arrangement  between  M  and  S  was  inadmissible  for 
want  of  a  stamp,  no  other  evidence  of  a  sale  was 
admissible,  and  that,  consequently,  the  facts  above 
stated  were  no  evidence  for  thejury  of  S's  title  to  the 
goods.  Tm-lce  v.  Smith,  21  Law  J.  Rep.  (n.s.)  Q.B. 
63. 

A  delivery  order  for  goods  stated,  that  the  parties 
signing  it  held  certain  goods  which  they  engaged  to 
deliver  to  A's  order  on  the  "  presentation"  of  the 
document  duly  indorsed: — Held,  that  "presenta- 
tion" meant  delivering  up  the  document,  and  that 
A's  indorsee  was  not  entitled  to  the  delivery  of  the 
goods  on  merely  shewing  the  order.  Bartlett  v. 
Holmes,  22  Law  J.  Rep.  (h.s.)  C.P.  182;  13  Com. 
B.  Rep.  630. 

To  a  declaration  for  non-delivery  of  iron  sold  by 
the  defendant  to  the  plaintiff,  and  agreed  to  be  deli- 
vered to  the  plaintiff  at  his  works  as  required,  and  to 
be  paid  for  in  bills  at  four  months,  the  defendant 
pleaded  that  the  plaintiff  did  not,  within  a  reasonable 
time  after  the  making  of  the  contract,  request  the 
defendant  to  deliver  the  iron : — Held,  that  the 
plea  was  no  answer  to  the  action.  Jones  v.  Gibboim, 
22  Law  J.  Rep.  (n.s.)  Exch.  347;  8  Exch.  Rep. 
920. 

The  11th  section  of  the  56  Geo.  3.  c.  SO.  is  not 
confined  to  sales  of  farming  stock  and  crops  on  land 
let  to  farm,  by  the  sheriff  under  an  execution,  but 
applies  to  an  ordinary  sale  by  the  tenant  himself, 
and  a  purchaser  from  the  tenant  is  bound  by  the 
terms  of  the  lease  under  which  the  tenant  holds. 
Wilmot  V.  Rose,  23  Law  J.  Rep.  (n.s.)  Q.B.  281; 
3  E.  &  B.  563. 

The  plaintiff,  a  merchant  at  Leeds,  contracted  with 
the  London  partner  of  a  firm  carrying  on  business  as 
merchants  at  London  and  Odessa,  for  the  purchase  of 
a  quantity  of  linseed,  to  be  paid  for  half  by  drafts  on 
the  buyer,  at  three  months  from  the  time  of  advice  of 
the  sale  reaching  Odessa,  and  the  remainder  at  three 
months  from  the  date  of  shipment.  The  London  part- 
ner forwarded  the  contract  to  the  Odessa  partner,  and 
the  latter  drew  upon  the  plaintiff  two  bills  of  exchange 
on  account  of  the  linseed,  which  were  duly  accepted 
and  paid  when  due.  In  order  to  fetch  the  linseed  the 
plaintiff  chartered  a  vessel,  which  was  to  proceed 
with  an  outward  cargo  to  Odessa,  and  there  take 
on  board  "  from  the  agents  of  the  freighter"  the 
linseed,  and  being  so  loaded,  proceed  to  Hull,  "and 
deliver  the  same  to  the  order  of  the  freighter  on 
being  paid  freight."  The  vessel  having  arrived 
at  Odessa  the  master  applied  for  the  linseed,  and 
produced  a  copy  of  the  charter-party,  when  he  was 
informed  that  the  cargo  should  be  shipped  in  due 
time.  A  letter  was  also  sent  by  the  Odessa  partner 
to  the  London  partner,  informing  him  of  the  arrival 
of  the  vessel,  and  stating  that  a  portion  of  the  linseed 
was  ready  for  her.  The  Odessa  house  commenced 
loading  the  vessel,  but  not  being  able  to  procure  the 
entire  quantity  of  linseed,  the  master  consented  to 
receive  wheat  in  substitution  thereof,  which  was 
accordingly  shipped.  When  the  loading  of  the 
linseed  was  completed,  the  Odessa  partner  wrote 
to  the  London  partner,  stating  that  he  should  have 
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the  bill  of  lading  by  the  next  post.  The  Odessa 
partner  afterwards  procured  the  master  to  sign  bills 
of  lading,  making  the  goods  deliverable  "  unto  order 
or  to  assigns,"  and  indorsed  the  bills  of  lading  for 
value  to  a  third  person,  who  transferred  them  to  the 
defendants : — Held,  that  under  the  above  circum- 
stances there  was  no  such  delivery  of  the  goods  as  to 
vest  the  right  of  property  or  possession  in  the  plaintiff. 
Ellershaw  v.Magniac,  6  Exch.  Eep.  570  in  notes. 

An  auctioneer  may  bring  an  action  in  his  own 
name  for  the  price  of  goods  sold  by  him  as  auctioneer 
and  delivered  to  the  purchaser;  and  a  plea  alleging 
that  the  goods  were  sold  by  the  plaintiff  as  an  auc- 
tioneer, agent  and  trustee  for  K,  and  that  after 
sale  and  before  the  action  the  defendant  paid  the 
said  K  the  price  of  the  goods,  is  no  answer  to  the 
action.  Robinson  v.  Sutter,  24  Law  J.  Kep.  (n.s.) 
Q.B.  2S0;  i  E.  &  B.  954. 

The  plaintiff  agreed  to  sell  to  the  defendant  a 
quantity  of  hoop-iron  to  be  manufactured  in  Staf- 
fordshire, and  delivered  in  January  and  February 
at  Liverpool.  The  iron  was  to  be  forwarded  by 
canal  boats,  vessels,  and  carts.  Iron  so  forwarded 
at  the  period  of  the  year  in  question  necessarily 
suffers  some  deterioration  by  being  rusted.  The 
iron  in  question,  which  was  clean  and  bright  when 
put  on  board,  arrived  at  Liverpool  in  a  rusty  state, 
and  acceptance  of  it  was  refused  by  the  defendant : 
—Held,  that  the  defendant  was  bound  to  accept  the 
iron,  if  it  was  only  so  far  deteriorated  as  it  would 
necessarily  be  in  its  transit  from  Staffordshire  to 
Liverpool;  and  that  the  Judge  misdirected  the  jury 
in  saying  that  the  defendant  was  entitled  to  have  it 
delivered  to  him  at  Liverpool  in  a  merchantable 
condition,  £uU  v.  Bohison,  24  Law  J,  Rep.  (n.s.) 
Exch,  165;  10  Exch.  Rep.  342. 


SCIRE  FACIAS. 

[See  CoMFANY.] 

Declaration  in  scire  facias  on  a  recognizance  to 
keep  the  peace,  recited  that  the  recognizance  had 
been  acknowledged  before  "Lee  B.  Townshend, 
Esq.  and  J.  H.  Harper,  Esq.  two  of  our  keepers," 
&c. : — Held  no  good  objection,  on  demurrer,  that 
the  Justices  were  described  by  initial  letters.  Per 
Lwd  Campbell,  G.J.  a  consonant  may  be  assumed 
to  be  a  name  of  baptism  as  well  as  a  vowel.  The 
distinction  tak en  in  Lomax  v.  Lamdelh  not  acquiesced 
in.  Eegima  v.  Dale,  20  Law  J.  Rep.  (h.s.)  M.C.  240; 
17  O-B.  Rep.  64. 

Writs  of  execution  having  been  sued  out  without 
effect  on  a  judgment  against  the  publisher  of  a  news- 
paper for  libel,  the  Court  allowed  a  scire  facias  to 
issiffe  on  the  recognizance  of  the  sureties  taken  under 
the  60  Geo.  3.  c.  9.  and  1  Will.  4.  c.  73,  the 
Attorney  General's  fiat  having  been  first  obtained. 
Eic  parte  Bnmswick,  in  re  Lowe,  6  Exch.  Eep.  22. 


ness  during  the  absence  of  his  wife,  and  the  defen- 
dant promised,  before  she  went,  to  pay  her  something 
for  so  doing,  and  when  she  left  the  defendant's  wife 
gave  her  8*.  During  the  time  she  so  resided  with 
the  defendant  he  seduced  her: — Held,  that  the 
above  facts  were  not  inconsistent  with  the  relation 
the  daughter  held  of  servant  to  the  plaintiff,  and  that 
an  action  for  her  seduction  was  maintainable  by  him. 
Griffiths  V.  Teetgen,  24  Law  J.  Eep.  (n.s.)  C.P.  35; 
15  Com.  B.  Rep.  344. 


SEDUCTION. 

The  plaintiff's  daughter,  who  had  formerly  been 
in  the  defendant's  service  and  was  living  with  her 
parents,  at  the  defendant's  request,  and  with  the 
consent  of  the  plaintiff,  went  and  re.-ided  at  the 
defendant's'  house  for  a  month  to  attend  to  his  busi- 


SEQUESTRATION. 

Judgment  having  been  obtained  against  the  de- 
fendant, a  beneficed  clergyman  in  the  county  of 
Brecon,  a  writ  of  sequestration  was  issued  against 
him  on  the  17th  of  August,  at  which  time  no  writ  of 
fi.fa.  had  been  issued.  On  the  9th  of  October  nfi. 
fa.  against  him  was  returned  by  the  sheriff  of  Bristol 
muilla  bona,  but  not  that  the  defendant  was  a  bene- 
ficed clerk.  The  rule  to  set  aside  the  writ  of  seques- 
tration was  moved  for  on  the  22nd  of  November : — 
Held,  that  the  writ  of  sequestration  was  irregular, 
and  that  the  application  to  set  it  aside  was  made  in 
sufficient  time.  Bromage  v.  Vcmghan,  21  Law  J. 
Rep.  (n.s.)  Exch.  Ill;  7  Exch.  Rep.  223. 

'The  rectory  of  M,  prior  to  1836,  was  in  the  arch- 
deaconry of  Dorset  and  in  the  diocese  of  Bristol, 
and  the  archdeaconry  was,  by  Order  in  Council  made 
pursuant  to  an  act  of  parliament  in  that  year, 
annexed  to  the  diocese  of  Salisbury.  Prior  to  1836 
S  was  the  registrar  of  such  portion  of  the  diocese  of 
Bristol  as  lay  within  the  archdeaconry,  and  had  an 
office  at  Blandford,  where  writs  of  sequestration  of 
livings  within  the  archdeaconry  were  delivered,  and 
the  business  relating  to  them  transacted.  After  the 
annexation  of  the  archdeaconry  to  the  diocese  of 
Salisbury,  S  continued  to  act  as  registrar  and  keep 
the  office  at  Blandford,  and  the  business  of  the 
sequestration  of  livings  within  the  archdeaconry 
continued  to  be  transacted  there  as  before,  by  the 
permission  of  the  then  Bishop  of  Salisbury.  In 
1840  the  plaintiff's  "writ  of  sequestration  issued, 
directed  to  the  Bishop  of  Salisbury  since  deceased, 
and  was  delivered  to  and  accepted  by  him.  Two 
sequestrators  were  appointed  under  the  seal  of  the 
Bishop,  and  the  writ  still  remained  in  the  office  at 
Blandford,  which  had  been  continued  as  an  office  up 
to  the  present  time : — Held,  that  on  the  death  of  a 
bishop  to  whom  a  writ  of  sequestration  has  been 
directed  no  fresh  writ  of  sequestration  need '  issue, 
and  that  the  present  Bishop  of  Sahsbury  was  bound 
to  return  the  writ  of  the  late  bishop.  Phelps  v.  St. 
John,  24  Law  J.  Rep.  (n.s.)  Exch.  171;  10  Exch. 
Rep.  895. 

Semble — that  a  writ  of  sequestration  directed  to 
the  Bishop  of  Bristol  would  have  been  good,  but 
that,  under  the  circumstances  of  this  case,  it  was 
too  late  for  the  Bishop  of  Salisbury  to  object  to  the 
form  of  the  writ,  and  that  he  was  bound  to  make  a 
return  to  it.     Ibid. 

Semble — that  the  10  &  11  Vict.  c.  98,  which 
provides  for  the  saving  of  the  powers, ef  the  eccle- 
siastical court,  does  not  apply  to  the  act  of  issiiing  a 
sequestration  on  a  leva/ri  facias  de  bonis  ecclesiastids 
by  a  bishop,  in  which  he  acts  as  ecclesiastical  sherifti 
who  is  a  mere  ministerial  officer.     Ibid. 
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A  writ  of  sequestration  ia  a  continuing  execution, 
and  continues  in  force  until  the  debt  and  costs  are 
realized,  without  reference  to  the  time  at  which  the 
writ  is  nominally  returned,  or  until  the  bishop  is 
ruled  to  return  it,  which  puts  an  end  to  the  writ. 
Ibid. 


SESSIONS. 

(A)  Appeal. 

{a)  night  of. 

(b)  Notice  of. 

(c)  Practice  on. 

(B)  Orders. 

(o)  Erroneo'm  Procedure. 
(6)  Enforcing. 


(A)  Appeal. 
(a)  Right  of. 

No  right  of  appeal  to  the  Quarter  Sessions  exists 
against  an  order  of  Justices,  made  under  4  Geo.  4. 
c.  34.  B.  5,  for  the  payment  of  an  amount  of  weekly 
wages  adjudged  to  be  due  from  a  master  to  his 
servant,  upon  a  complaint  under  20  Geo.  2.  u.  19, 
although  the  Justices  in  maknig  such  order  may 
have  acted  without  jurisdiction.  Jtegina  v.  Bedwell, 
24  Law  J.  Rep.  (n.s.)  M.C.  17;  4  E.  &  B.  213. 

The  recorder  of  a  borough  has  no  jurisdiction  to 
hear  an  appeal  xmder  the  9  Geo.  4.  c.  61.  s.  27. 
against  a  refusal  by  the  borough  Justices  to  grant  a 
licence  to  keep  an  inn,  alehouse  or  victualling-house, 
such  jurisdiction  being  expressly  taken  away  by  the 
proviso  to  section  lOo.  of  the  S  &  6  Will.  4.  c.  76. 
Eegina  v.  the  Recorder  of  Bristol,  24  Law  J.  Rep. 
(n.s.)  M.C.  43;  4  E.  &  B.  265,  s.c.  reported  as 
Regina  v.  Cockiwm. 

(b)  Notice  of. 

The  6  Geo.  4.  c.  129.  (Combination  of  Workmen 
Act)  by  section  12.  gives  a  right  of  appeal  against  a 
conviction  under  it,  and  provides  "  that  the  execu- 
tion of  every  judgment  so  appealed  from  shall  be 
suspended  "  in  case  the  party  convicted  shall  imme- 
diately enter  into  recognizances  before  the  convicting 
Justices  conditioned  to  prosecute  his  appeal  with 
effect,  and  to  be  forthcoming  to  abide  the  decision 
of  the  Sessions;  and  if,  on  hearing  the  appeal,  the 
conviction  be  affirmed,  the  appellant  is  to  be  imme- 
diately committed  to  gaol  according  to  the  conviction. 
A  was  convicted  under  this  act  on  Saturday,  March 
24th.  On  the  28th  of  March  the  convicting  Justices 
were  told  that  A  intended  to  appeal,  and  recog- 
nizances were  duly  entered  into  before  them,  which 
recited  that  A  had  given  notice  of  appeal.  A  was 
thereupon  discharged  from  custody.  The  next 
sessions  were  held  on  Monday  the  2nd  of  April, 
when  the  appeal  was  entered,  but  the  Sessions  con- 
firmed the  conviction,  upon  the  ground  that  notice 
of  appeal  had  not  been  given  in  accordance  with  a 
rule  of  the  Sessions,  requiring,  in  all  cases  not  other- 
wise provided  for,  a  notice  of  appeal  to  be  given  to 
the  respondents  on  the  Saturday  se'nnight  previous 

to   the  Sessi«ns,    and  re-committed  A  to  gaol: 

Held,  that  the  Sessions,  having  improperly  declined 
to  hear  the  appeal,  had  no  right  to  commit  A,  and 


therefore  that  the  custody  was  illegal  and  the  recog- 
nizances still  in  force.  And  the  Court  ordered  A  to 
be  discharged  upon  the  same  recognizances,  and 
issued  a  mandamus  to  the  Sessions  to  hear  and  decide 
the  appeal.  Ex  parte  Blues,  24  Law  J.  Rep.  (h.s.) 
M.C.  138. 

Where  a  statute  gives  a  right  of  appeal  without 
any  condition,  it  is  necessary  that  the  party  appealing 
should  give  notice  of  appeal  to  the  other  side.  Rex 
V.  th£  Justices  of  Essex  commented  on.     Ibid. 

(c)  Practice  on. 

G,  who  was  convicted  as  a  rogue  and  vagabond, 
gave  due  notice  of  appeal,  and  entered  into  the 
proper  recognizances  to  appeal  to  the  Quarter  Ses- 
sions. The  recognizances  were  to  attend  at  the 
sessions  on  Wednesday,  the  20th  of  October,  which 
was  the  second  day  of  the  sessions,  though  the  first 
day  on  which  legal  business  was  taken.  On  the 
morning  of  that  day  G  attended  at  the  sessions,  and 
applied  to  enter  his  appeal.  The  clerk  of  the  peace 
declined  to  receive  it,  on  the  ground  that  according 
to  the  practice  it  ought  to  have  been  entered  the 
day  before.  G  then,  by  means  of  his  counsel,  made 
a  special  application  to  the  Court  to  allow  the  entry, 
but  the  Justices  nevertheless  refused  to  allow  it,  and 
would  not  hear  the  appeal.  On  an  application  by 
G  for  a  mandamus  to  the  Justices  to  hear  the  appeal, 
the  clerk  of  the  peace  swore  that  the  practice  was 
that  appeals  should  be  entered  before  eleven  o'clock 
in  the  morning  of  the  first  day  of  the  sessions;  and 
he  stated  that  that  practice  was  founded  on  a  rule  of 
the  sessions,  to  the  effect  that  all  appeals  should  be 
entered  by  twelve  o'clock  of  that  day.  He  also 
swore  that  no  appeal  could  be  entered  after  the  first 
day  of  the  sessions  without  a  special  application  to 
the  Court : — Held,  that  although  this  Court  has  no 
authority  to  interfere  where  there  is  a  reasonable  and 
valid  rule  of  practice  at  the  sessions,  and  the  Justices 
act  on  that  rule,  yet  that  the  writ  should  go,  as  it 
was  not  clear  on  the  affidavits  what  the  practice  was, 
or  that  the  Justices  acted  on  any  plain  rule  of  prac- 
tice, or  exercised  their  discretion  in  dealing  with  the 
special  application.  Regina  v.  the  Justices  of  Derby- 
shire, 22  Law  J.  Rep.  (n.s.)  M.C.  31. 

(B)  Orders. 
[a)  Erroneous  Procedure, 
The  11  &  12  Vict.  c.  43.  s.  27.  provides  that 
where  Quarter  Sessions,  upon  an  appeal  against  an 
order,  direct  either  party  to  pay  costs,  "  such  order 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace,  to  be  by  him  paid  over  to  the  party  entitled  :'' 
— Held,  that  a  mistake  in  ordering  costs  to  be  paid 
directly  to  the  party  to  the  appeal  instead  of  to  the 
clerk  of  the  peace,  was  not  a  defect  of  jurisdiction, 
but  merely  erroneous  procedure;  and,  therefore, 
where  such  an  order  had  been  made  under  an  act 
taking  away  the  certiorari,  the  Court  refused  to  set 
it  aside  when  brought  before  them  by  certiora/ri. 
Regina  v.  Binney,  2'2  Law  J.  Rep.  (n.s.)  M.C.  127; 
1  E.  &  B.  810. 

(5)  Enforcing. 

When  a  Judge's  order  or  rule  of  this  court  ia  made 
under  the  statute  12  &  13  Vict.  u.  45.  s.  18.  for  the 
removal  of  an  order  of  Quarter  Sessions  into  this 
court  for  the  purpose  of  enforcing  it,  it  is  not  nec«s- 
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sary  that  any  certiorari  should  issue  to  remove  the 
order  of  Sesaiona.  Hawker  v.  Field,  20  Law  J.  Rep. 
(k.s.)  M.C.  41. 

A  conviction  under  9  Geo.  4.  c.  61,  '  An  Act  to 
regulate  the  granting  of  licences  to  keepers  of  inns, 
alehouses,  and  victualling-houses  in  England,'  was 
confirmed,  on  appeal,  at  the  October  Quarter  Ses^ons, 
1 850,  and  thereupon  an  order  was  made  under  sec- 
tion 29.  of  the  same  act,  directing  the  appellant  to 
pay  forthwith  to  the  Justices  their  costs,  amounting 
to  20Z.  On  the  19th  of  November,  the  appellant 
paid  Wl.  on  account.  On  the  8th  of  February  1851, 
the  order  was  removed  into  the  Court  of  Queen's 
Bench  under  the  12  &  13  Vict.  c.  45.  s.  18.  for  the 
purpose  of  enforcing  the  payment  of  the  residue  of 
the  costs.  On  the  2l8t  of  the  same  month,  an  un- 
successful application  was  made  to  a  Judge  at 
chambers  to  stay  proceedings  on  the  order.  On  the 
Ist  of  May,  a  writ  oi  fieri  facias  was  issued  to  enforce 
payment  of  the  balance  under  the  order,  together 
with  the  coats  of  bringing  up  the  order,  14^.,  and  that 
amount  was  levied  on  the  3rd  of  March.  On  the 
9th  of  May,  a  rule  nisi  was  obtained  for  setting  aside 
the  order  and  the  fieri  facias,  and  for  a  return  of  the 
money  levied.  By  section  34.  of  9  Geo.  4.  c.  61, 
the  writ  of  certiorari  was  expressly  taken  away; — 
Held,  first,  that  the  defendant  had  not  precluded 
himaelf  from  objecting  to  the  order,  either  by  laches 
or  acquiescence  in  it.  Secondly,  that  although  the 
defendant  could  not  have  removed  the  order  by  cer- 
iiora/ri,  yet  being  removed  under  12  &  13  Vict.  c.  45. 
8.  18,  for  the  purpose  of  being  enforced,  it  was  open 
to  the  defendant  by  an  original  application  to  object 
to  the  illegality  of  the  order.  Thirdly,  that  section  29. 
of  the  9  Geo.  4.  c.  61.  was  repealed  by  the  11  &  12 
Vict.  c.  43.  SB.  27.  and  36,  and  the  order  of  Sessions 
invalid;  and  therefore  that  the  proceedings  for  en- 
forcing it  must  be  set  aside,  and  the  money  levied 
returned.  Jlegima  v.  Hellier,  21  Law  J.  Rep.  (n.s.) 
M.C.  3;  17  Q.B.  Rep.  229, 


SET-OFF. 


A  set-off  cannot  be  pleaded  to  an  action  on  a  bond 
conditioned  to  indemnify  generally.  The  plaintiff 
and  defendant  being  part  owners  of  a  ship,  the  plain- 
tiff assigned  his  share  to  the  defendant,  who  executed 
a  bond  conditioned  at  all  times  to  save  harmless  and 
indemnify  the  plaintiff  from  all  debts  due  in  respect 
of  the  said  ship,  and  against  all  actions,  costs  and 
damages  commenced  against,  or  sustained  by,  the 
plaintiff  by  reason  of  such  debts.  A  declaration  on 
this  bond  averred  that,  at  the  date  of  the  bond,  a 
debt  of  71.  Ss.  9d.,  on  account  of  the  said  ship,  was 
due  to  R  H,  for  the  recovery  of  which  he  sued  the 
plaintiff,  and  recovered  judgment  for  91.  8s.  llrf. 
debt  and  costs,  which  was  paid  by  the  plaintiff; 
alleging  as  a  breach  that  the  defendant  had  not  in- 
demnified the  plaintiff  against  the  said  debt,  or  the 
said  action  and  costs.  Plea  of  setoff  in  the  common 
form  upon  a  bill  of  exchange  for  20/.,  drawn  by  the 
plaintiff  and  accepted  by  the  defendant: — Held,  that 
the  plea  was  bad  in  substance,  aa  thia  was  not  a  debt 
to  which  a  aet-off  could  be  pleaded  under  the  8  Geo. 
2.  c.  24,  and  also  that  it  waa  defective  in  form  for 
not  shewing  how  much  was  justly  due  on  either  side. 
Attwool  V.  Attwool,  22  Law  J.  Rep.  (n.s.)  Q.B.  287; 
2  E.  &  B.  23. 


The  statute  of  set-off,  8  Geo.  2.  c.  24,  applies  only 
where  the  debts  between  the  parties  are  mutual  legal 
debts,  the  object  of  the  statute  being  to  prevent  cross 
actions  between  the  same  parties.  Isberg  v.  Bowden, 
22  Law  J.  Rep.  (n.s.)  Exch.  322;  8  Exoh.  Rep. 
852. 

Declaration  for  freight  due  under  a  charter-party. 
Plea,  that  the  plaintiff  entered  into  the  charter- 
party  as  master  of  the  ship,  and  for  and  on  behalf  of 
and  as  agent  for  W,  the  owner;  that  the  plaintiff 
never  had  any  beneficial  interest  in  the  charter,  or 
any  lien  on  the  freight,  and  that  he  brought  the 
action  solely  aa  agent  and  trustee  for  W,  and  that 
W  was  indebted  to  the  defendant  in  a  certain  amount, 
which  the  defendant  offered  to  set  off: — Held,  that 
the  atatute  of  set-off  did  not  apply.     Ibid. 

To  a  declaration  in  debt  for  100/.,  the  only  plea 
waa  a  aet-off  of  1201.  The  plaintiff,  in  his  particulars 
of  demand,  claimed  il.  10s.  as  a  balance.  On  the 
trial  of  the  issue  joined  on  the  plea,  the  defendant 
proved  a  set-off  a  little  exceeding  il.  10*.  in  amount: 
— Held,  that  the  question  raised  on  the  issue  was, 
whether  the  true  amount  of  the  set-off  exceeded  the 
true  amount  of  the  plaintiff's  claim,  and  that  conse- 
quently the  defendant  was  entitled  to  a  verdict. 
Nichols  V.  Twik,  22  Law  J.  Rep.  (n.s.)  Q.B. 
351. 

Croaa  demands  existing  in  different  rights  cannot 
in  equity  be  set  off  the  one  against  the  other,  except 
under  special  circumstances,  or  where  the  right  to 
such  set-off  is  conferred  by  an  agreement  expreaaed 
or  implied  between  the  parties.  Thus,  where  an 
executor  and  residuary  legatee  claimed  to  retain  the 
unpaid  portion  of  a  specific  legacy  on  account  of 
monies  paid  by  him  as  surety  for  the  legatee  (since 
become  bankrupt),  the  Court  being  of  opinion  that 
there  was  not  any  express  or  implied  agreement  to 

that  effect  between  the  executor  and  the  legatee, 

Held,  on  bill  filed  by  the  bankrupt's  aasignees,  that 
the  right  to  such  set-off  did  not  exist,  and  decreed 
payment  of  the  legacy  accordingly.  Freema/a  v. 
Lomas,  20  Law  J.  Rep.  (n.s.)  Chanc.  564;  9  Hare, 
109. 

A  trading  firm  assigned  their  eatate,  stock,  debts 
due  to  the  firm,  &c.  to  trustees  upon  truat  for  sale 
and  distribution,  with  power  to  carry  on  the  business, 
but  the  trustees  did  not  undertake  to  discharge  the 
liabilities  of  the  firm.  The  deed  of  assignment  con- 
tained a  proviao  making  it  void  if  the  firm  became 
bankrupt  before  a  certain  day.  The  plaintiffs,  who 
were  at  the  date  of  the  assignment  creditors  of  the 
firm,  afterwards  became  indebted  to  the  trustees,  who 
continued  to  carry  on  the  business.  The  firm  be- 
coming bankrupt  before  the  day  named, Held,  that 

the  plaintiffs  had  no  right  to  a  set-off;  but  that  the 
result  would  have  been  different  if  the  plaintiffs,  in- 
stead of  creditors,  had  been  debtors  at  the  date  of  the 
assignment,  and  had  afterwards  become  creditors  of 
the  trustees.     Hvmt  v.  Jessel,  18  Beav.  100. 


SETTLEMENT. 
[See  Makkiaqe.] 

(A)  Generally. 

(B)  Construction  of. 

(C)  Covenant  to  settle. 


648 


settlement; 


(D)  Settlement  by  the  Couet  of  Chancebt. 

(E)  POKTIONS. 

(F)  Jointure. 

(G)  Rectiptinq. 


(A)  Generally. 

The  heiress-at-law  of  a  supposed  intestate  and  her 
husband,  and  her  illegitimate  son,  an  expectant  de- 
visee of  the  supposed  intestate,  for  the  purposes  of 
avoiding  questions  and  differences  between  them 
touching  the  estate  of  the  intestate,  and  of  making 
an  amicable  settlement  of  their  respective  claims, 
settled  their  interests  upon  certain  trusts  for  the 
benefit  of  themselves  and  certain  legitimate  and  ille- 
gitimate children  of  the  heiress  and  her  husband  : — 
Held,  to  be  a  valid  family  settlement,  and  not  volun- 
tary or  void  under  the  statute  of  Eliz.  c.  4.  as  against 
subsequent  mortgagees  (without  notice)  and  others 
claiming  under  the  heiress  and  her  husband.  Hea^  v. 
Tonge,  20  Law  J.  Rep.  (n.s.)  Chanc.  66 1 ;  9Hare,  90. 

Whether  the  Court  will  in  such  a  case  take  the 
title  deeds  out  of  the  hands  of  the  mortgagees, — 
gacere.     Ibid. 

A  woman  while  sole,  in  contemplation  of  a  mar- 
riage with  J  T,  assigned  the  whole  of  her  property  to 
trustees  for  the  benefit  of  herself  until  her  marriage, 
if  any;  or  in  case  no  such  marriage  should  be  solem- 
nized, and  after  the  solemnization,  if  any,  of  the  same 
marriage,  upon  trust  for  her ;  and  after  her  decease, 
in  case  she  should  marry  and  have  issue,  upon  trust 
for  the  children  as  therein  mentioned.  The  fund 
was  transferred  to  the  trustees;  but  the  contemplated 
marriage  did  not  take  effect,  and  the  woman  married 
another  person : — Held,  that  the  settlement  was 
voluntary;  that  the  trusts  arose  upon  the  fund  being 
completely  vested  in  the  trustees ;  that  they  could 
not,  at  the  request  of  the  settlor,  allow  any  part  of 
the  fund  to  be  withdrawn ;  and  that  the  settlement 
was  good  upon  her  while  sole,  and  upon  her  and  her 
issue  in  the  event  of  any  marriage,  and  could  not  be 
revoked.  M'Donnell  v.  HisHnge,  22  Law  J.  Rep. 
(n.s.)  Chanc.  342;  16  Beav.  346. 

Husband  and  wife  joined  in  settling  freehold  and 
copyhold  estates  to  which  she  was  entitled  in  rever- 
sion expectant  upon  the  decease  of  her  mother,  for 
the  benefit  of  herself,  her  husband  and  children;  she 
afterwards  joined  her  husband  in  mortgaging  the 
estates  to  the  plaintiff;  both  the  deeds  were  acknow- 
ledged by  her  : — Held,  that  the  husband's  giving  up 
his  interest  in  his  wife's  estates  was  a  good  considera- 
tion for  the  settlement,  and  that  it  was  valid  against 
the  mortgagee,  ffewison  v.  Nerjua,  22  Law  J.  Rep. 
(n.s.)  Chanc.  655;  16  Beav.  594. 

A  grandfather  having  made  a  will  of  his  real  and 
personal  estate  in  1808  cancelled  it  in  1810,  but 
wrote  on  the  back  of  the  will  a  letter  addressed  to 
his  only  daughter,  stating  that  she  was  his  heiress-at- 
law,  and  charging  her  to  fulfil  his  wishes  at  her  death 
by  a  disposition  of  a  specified  freehold  estate  to  her 
eldest  son,  and  by  an  equal  disposition  of  his  "  pro- 
perty" equally  among  his  grandchildren,  her  eldest 
and  youngest  son  and  daughter,  her  three  only  chil- 
dren. The  letter  was  unattested,  and  thought  to  be 
inoperative  as  to  the  grandfather's  personal  as  well 
as  real  property.  The  daughter  became  his  admi- 
nistratrix, and  entered  into  possession  of  his  real 
estate,  and  she  and  her  husband  received  his  personal 


estate  in  right  of  the  daughter  as  sole  next-of-kin. 
By  a  settlement  in  181 1  between  the  husband  of  the 
daughter  and  the  daughter  and  two  trustees,  and  the 
three  children  of  the  daughter,  reciting  the  will,  its 
cancellation  and  the  letter,  and  that  the  testator  had 
died  wholly  intestate,  but  that  the  daughter  was  de- 
sirous of  fulfilUng  the  intention  of  the  grandfather, 
his  real  estates  were  settled  in  accordance  with  the 
directions  contained  in  the  letter.  The  daughter 
died  in  1827,  and  her  husband  became  her  adminis- 
trator, and  also  the  administrator  de  ionis  non  of  the 
grandfather.  The  husband  of  the  daughter  died  in 
1840,  having  previously  by  will,  after  reciting  his 
wish  to  carry  into  effect  the  desires  of  the  grand- 
father, disposed  of  the'grandfather's  and  his  own  real 
and  personal  property  between  the  two  grandsons 
and  the  granddaughter  (his  children)  accordingly. 
The  granddaughter,  who  had  married  in  1843,  ob- 
tained letters  of  administration  to  the  grandfather, 
with  his  letter  to  his  daughter,  which  were  then  ad- 
mitted as  a  will  annexed,  and  instituted  a  suit  against 
the  personal  representatives  of  her  father,  claiming 
that  the  personal  estate  of  the  grandfather  should  be 
accounted  for  to  her ;  but  the  benefits  she  received 
under  the  settlement  of  1811  and  will  of  1837  were 
greater  than  those  she  claimed  under  the  testamen- 
tary paper,  the  letter  of  the  grandfather,  and  it  was 
contended  that  she  must  elect  between  these  bene- 
fits :_Held,  that  the  deed  of  181 1  and  will  of  1837 
were  expressed  to  be  founded  on  the  intention  of  the 
grandfather  in  reference  to  his  real  estate  only,  and 
that  even  after  an  acquiescence  since  1811  in  the 
family  arrangement  no  case  of  election  arose.  Lee 
V.  Egremomt,  5  De  Gex  &  Sm.  348. 

Under  the  same  circumstances  the  granddaughter 
had  received  an  allowance  of  300t  a  year  from  the 
time  of  her  marriage  in  1829  till  the  death  of  her 
father,  and  her  husband  was  also  greatly  indebted  for 
advances  made  to  him  on  several  occasions,  and  be- 
came bankrupt,  and  obtained  his  certificate  and  a 
disclaimer  by  the  assignees  of  all  interest  under  the 
grandfather's  will  in  his  favour; — Held,  that  the 
allowance  must  go  towards  satisfaction  of  interest  on 
the  granddaughter's  one  third  of  the  grandfather's 
personal  estate,  and  that  the  debt  due  from  the  hus- 
band of  the  granddaughter  must  be  set  off  against  the 
third  of  his  wife,  the  granddaughter,  to  be  recovered 
by  him  in  right  of  his  wife  against  the  estate  of  her 
father.     Ibid. 

(B)  Consteuction  of. 

Under  a  deed  of  settlement  lands  were  limited  to 
the  use  of  trustees  for  1,000  years,  without  impeach- 
ment of  waste,  upon  trust,  by  cutting  and  selling  the 
timber  thereon,  or  by  demising,  mortgaging,  or  selling 
the  premises,  to  raise  three  sums  of  10,000t  each; 
and,  subject  to  the  said  term,  to  the  use  of  the  settlor 
for  life,  without  impeachment  of  waste,  with  remainder 
to  A  B  for  life,  without  impeachment  of  waste,  with 
divers  remainders  over.  After  the  death  of  the  settlor, 
A  B  entered  and  claimed  the  right  to  cut  the  timber 
for  his  own  use  exclusively.  Upon  bill  by  the  trus- 
tees, held,  upon  appeal,  that,  upon  the  true  construc- 
tion of  the  settlement,  a  discretionary  power  was 
given  to  the  trustees  to  cut  timber  and  apply  the 
proceeds  pro  tarito  in  discharge  of  the  sums  to  be 
raised ;  and  that  the  rights  of  A  B,  as  tenant  for  life 
without  impeachment  of  waste,  were  subordinate  to 
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the  discretionary  power  given  to  the  trustees;  and 
an  injunction  was  granted  to  restrain  A  B  from  cut- 
ting timber,  on  the  ground  that  his  so  doing  would 
interfere  with  the  prior  right  given  to  the  trustees, 
Kehewich  v.  Marker,  21  Law  J.  Rep.  (k.s.)  Chanc. 
182^3  Mac.  &  G.  311. 

By  a  post-nuptial  settlement,  R  M  settled  certain 
policies  of  insurance  on  his  own  life,  in  trust  for  his 
wife  for  life,  and  after  her  death,  upon  trust  for  the 
appointees  of  R  M,  and  in  default  of  appointment 
for  the  children  of  the  marriage.  In  1821  R  M,  by 
deed,  appointed  the  monies  to  become  payable  on 
the  policies  to  his  executors  and  administrators. 
Under  an  order  in  a  suit  instituted  for  the  purpose  of 
carrying  the  settlement  into  effect,  the  policies  were 
sold,  and  the  proceeds  invested,  to  accumulate  during 
the  joint  lives  of  the  husband  and  wife.  In  1847  the 
wife  died.  In  1828  R  M  took  the  benefit  of  the  In- 
solvent Debtors  Act,  and  in  1845  became  bank- 
rupt : — Held,  that  by  the  appointment,  the  money 
representing  the  policies  became  part  of  the  general 
personal  estate  of  R  M.  MacJcensie  v.  MacJcemie, 
21  Law  J.  Rep.  (tf.s.)  Chanc.  465;  3  Mac.  &  G. 
559. 

By  a  post-nuptial  settlement,  4,000Z.  was  vested 
in  trustees,  upon  trust  to  invest,  and  to  pay  the  in- 
come to  the  husband  and  wife  for  their  joint  lives, 
and  then  to  the  survivor  for  life;  and,  after  the  death 
of  either,  to  stand  possessed  of  one  moiety  of  the 
trust  fund  for  the  survivor  absolutely,  and  of  the 
other  moiety  for  the  children  of  the  marriage,  as  the 
parents  should  jointly  appoint;  and,  in  default  of 
such  appointment,  for  the  children  in  equal  shares, 
with  powers  of  advancement;  and  it  was  thereby  de- 
clared that  the  income  of  the  trust  monies  was  made 
payable  to  the  parents  and  the  survivor  of  them, 
upon  the  condition  only,  that  they  and  the  survivor 
of  them  should,  during  the  minority  of  the  children, 
provide  them  with  suitable  diet,  clothing,  mainte- 
nance and  support,  in  proportion  to  the  circumstances 
and  condition  in  life  of  the  parents,  and  the  expec- 
tancies of  such  child  or  children ;  but  that,  in  case  of 
an  advance  to  any  of  the  children,  the  parents  or  the 
survivor  should  be  released  from  the  condition.  In 
1844  the  husband  petitioned  the  Court  of  Bank- 
ruptcy, and,  under  the  5  &  6  Vict.  c.  116,  a  con- 
ditional order  was  made  for  his  protection  upon 
payment  of  a  yearly  sum.  In  ]  845  the  husband 
and  wife  assigned  by  way  of  mortgage  all  their  in- 
terest in  the  income  and  capital  of  the  trust  fund. 
The  fund  was  then  transferred  into  court,  under  the 
Trustees'  Relief  Act.  On  petition  by  the  six  infant 
children,  stating  that  their  parents  were  in  embar- 
rassed circumstances,  and  had  for  some  time  past 
omitted  to  provide  them  with  suitable  diet,  &c., 
(following  the  words  of  the  deed)  and  that  no  ad- 
vance had  been  made  to  them  or  any  of  them ;  and 
it  appearing  that  the  parents  were  in  a  respectable 
station  in  life,  and  in  no  business,  the  Court  ordered 
the  whole  income  to  be  applied  for  the  maintenance 
of  the  petitioners.  In  re  Dalton's  Settlement,  21 
Law  J.  Rep.  (n.s.)  Chanc.  681;  1  De  Gex,  M.  &  G. 
265. 

Qiusre the  effect  of  a  conditional  order  for  pro- 
tection under  the  S  &  6  Vict.  c.  11 6,  as  to  vesting 
the  assets  of  the  insolvent  in  the  official  assigme. 
Ibid. 

Family  estates,  which  were  subject  to  mortgages, 
Digest,  1850—1855. 


were  conveyed  to  trustees,  to  raise  money  for  the 
payment  of  incumbrances,  and  subject  thereto,  for 
A  B  for  life,  and  then  for  C  D,  his  eldest  son,  for  life, 
without  impeachment  of  waste,  but  subject  to  a  power 
to  the  trustees  after  contained,  with  an  ultimate  re- 
mainder to  A  B  in  fee  simple.  The  power  to  the 
trustees  was  during  the  life  of  A  B,  and  after  his 
death,  with  the  consent  of  C  D,  if  he  should  be  the 
survivor,  to  fell  timber,  and  apply  the  proceeds  to- 
wards paying  off  incumbrances  so  long  as  they  should 
exist: — Held,  that  the  power  was  paramount  any 
authority  in  the  tenant  for  life  without  impeachment 
of  waste,  and  that  it  was  not  an  infringement  on  the 
law  of  perpetuity.  Brigys  v.  the  Earl  of  Ogcfc/rd,  21 
Law  J.  Rep.  (h.3.)  Chanc.  829;  1  De  Gex,  M.  &  G. 
363;  5  De  Gex  &  Sm.  156.  . 

By  a  marriage  settlement,  estates  A  and  B  were 
limited  to  the  husband  for  life,  with  remainder,  as  to 
estate  A,  to  the  first  son  of  themaTriage  in  tail  male, 
with  remainder  to  the  second  and  other  younger  sons 
in  tail  male ;  and  as  to  estate  B  to  the  second  son  in 
tail  male,  with  remainder  to  the  third  and  other 
younger  sons,  &c.  Proviso,  that  if  such  second  or 
other  younger  son  should  become  an  eldest  son,  and, 
as  such,  entitled,  under  the  limitations  of  the  settle- 
ment, to  the  possession  of  the  estate  A,  then  estate 
B  should  go  over  to  the  person  next  entitled  under 
the  limitations.  There  were  several  sons  of  the  mar- 
riage, the  eldest  of  whom  died  in  the  lifetime  of  his 
father,  without  issue.  The  father  and  the  second  son 
(the  plaintiff)  joined  in  suffering  a  recovery  of  estate 
A  to  such  uses  as  they  should  jointly  appoint,  and, 
subject  thereto,  to  the  old  uses  of  the  settlement. 
The  father  and  the  plaintiff  then  executed  a  mort- 
gage of  estate  A  for  a  sum  expressed  to  be  paid  to 
them  jointly,  and  the  deed  provided  for  a  re-convey- 
ance, on  payment  of  the  mortgage  money,  to  the  uses 
of  the  recovery  deed : — Held,  that  on  the  death  of 
the  father,  the  plaintiff,  notwithstanding  the  recovery 
and  mortgage,  came  into  the  possession  of  estate  A, 
under  the  limitations  of  the  settlement,  and  that, 
under  the  shifting  clause,  estate  B  passed  over  to  the 
third  son.  Ha/rrison  v.  Eornid,  22  Law  J.  Rep.  (n.s.) 
Chanc.  322;  2  De  Gex,  M.  &  G.  190. 

Held,  also,  that  the  father  and  the  plaintiff  had 
power  to  have  so  dealt  with  the  estates  as  to  prevent 
the  operation  of  the  shifting  clause.     Ibid. 

Fttzdkerly  v.  Pord  and  Taylor  v.  the  Ea/rl  of  Hare- 
wood  approved  of.     Ibid. 

The  proceeds  of  a  sale  of  part  of  the  estate  A  were, 
in  the  lifetime  of  the  father,  applied  in  redemption 
of  the  land-tax  on  both  estates : — Held,  that  the  cir- 
cumstance that  estate  B,  after  the  father's  death  had 
gone  over  to  the  third  son,  did  not  give  to  the 
second  son,  aa  owner  of  estate  A,  any  equity  to  follow 
the  money  so  applied  for  the  benefit  of  estate  B.  Ibid. 

By  a  marriage  settlement  one  moiety  of  a  fund 
was  limited  to  trustees  to  pay  the  interest  to  the 
husband  and  wife  for  their  lives,  and  afterwards  in 
trust  for  the  benefit  of  their  children.  The  second 
moiety  was  given  to  trustees  to  pay  the  interest  to  the 
wife  for  life,  and  in  case  her  husband  should  die  first, 
then  in  trust  for  the  wife,  her  executors,  administra- 
tors and  assigns  absolutely ;  but  in  case  the  wife  should 
die  first,  then  in  trust,  after  her  death,  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, for  the  benefit  of  such  persons  as,  at  her  decease, 
would  have  been  entitled  to  her  personal  estate  under 
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the  Statute  of  Distributions,  in  case  she  had  died 
intestate  and  "without  being  married."  The  wife 
died  before  her  husband,  without  having  executed 
her  power  of  appointment : — Held,  that  the  children 
of  the  marriage  were  entitled  to  the  second  moiety  of 
the  fund.  In  re  Nonnan's  Trust,  22  Law  J.  Rep, 
(N.s.)  Chanc.  582,  720;  3  De  Gex,M.  &  G.  965. 

A,  tenant  for  life,  and  B,  tenant  in  tail,  of  estates 
subject  to  prior  charges,  suffered  a  recovery,  and  by 
a  deed  of  1793,  re-settled  the  estates  in  strict  settle- 
ment, and  power  was  given  to  A  to  charge  the  estates 
with  3,000^.,  and  to  B  to  charge  the  estates  with 
6,000;.  respectively,  for  their  own  benefit.  The  deed 
contained  a  joint  power  to  A  and  B  of  revocation  and 
new  appointment.  A  and  B  by  deed  revoked  "all 
the  uses,  trusts,  limitations,  intents  and  purposes,"  by 
the  deed  of  1793  limited;  and  declared  that  the 
estates,  "  subject  to  the  several  charges  and  incum- 
brances created,"  should  enure  to  the  new  uses : — . 
Held,  that  the  power  to  charge  the  SjOOOi.  and 
6,000/.  was  not  thereby  revoked.  Evans  v.  Evan^j 
22  Law  J.  Eep.  (n.s.)  Chanc.  785. 

An  absolute  power  to  charge  an  estate  with  a  de- 
finite sum  of  money  is  "an  incumbrance"  upon  the 
estate.     Ibid. 

A  and  B,  under  the  power  of  leasing,  demised  part 
of  the  settled  estates  to  S,  the  wife  of  B,  by  way  of 
jointure : — Held,  that  S,  in  respect  of  her  life  interest, 
was  not  liable  to  contribute  to  the  charges  on  the 
estates.     Ibid. 

By  a  settlement  personal  estate  was  vested  in  trus- 
tees upon  trust  for  the  husband  and  wife  successively 
for  their  lives,  and  after  the  death  of  the  survivor  for 
the  children,  their  shares  to  be  paid  as  they  should 
attain  twenty-one,  or  if  daughters  at  that  age  or  mar- 
riage, with  maintenance  in  the  mean  time.  It  was 
afterwards  declared,  that  if  there  should  be  only  one 
child  living  at  the  decease  of  the  survivor  of  the  hus- 
band and  wife,  or  if  there  should  be  more  than  one 
such  child  and  all  but  one  should  die  before  twenty- 
one,  then  the  fund  should  be  paid  to  such  only  child 
on  attaining  such  age  if  a  son,  or  if  a  daughter  at  that 
age  or  marriage,  with  maintenance  in  the  mean  time; 
and  if  there  should  be  no  such  child  then  living,  upon 
trust  for  J.  A.  There  was  issue  only  one  daughter 
of  the  marriage,  and  she  attained  twenty-one : — Held, 
after  the  death  of  her  mother,  that  she  took  a  con- 
tingent interest  in  the  settled  property  during  the  life 
of  her  father.  Lloyd  v.  Cocker,  24  Law  J.  Rep.  (n.s.) 
Chanc.  84;  19  Beav.  140. 

Held,  also,  that  the  Court  would  not  rectify  the 
settlement,  as  the  trusts  were  complete.     Ibid. 

This  Court  will  put  a  construction  upon  foreign 
marriage  articles  without  requiring  a  settlement  to  be 
executed,  even  though  such  construction  involves 
the  removal  of  the  entire  fund  from  the  settlement. 
Byam  v.  Byam,  24  Law  .T.  Rep.  (n.s.)  Chanc.  209; 
19  Beav.  68. 

A  discretion,  to  be  exercised  by  '•  the  aforesaid  and 
undersigned  trustees,"  one  of  whom  alone  executed 
the  articles,  is  not  personal  to  the  individuals,  but  is 
attached  to  the  office;  and  it  may  be  exercised  by  new 
trustees.     Ibid. 

By  the  settlement  made  on  the  marriage  of  J  R 
%vith  M  his  wife,  freehold  property  was  conveyed  to 
trustees  in  trust,  after  certain  limitations  (which 
failed),  ''for  all  and  every  the  child  or  children  then 
already  born  and  thereafter  to  be  born  of  F  R  and  E 


his  wife."  At  the  date  of  the  settlement  F  R  and  E 
his  wife  had  been  married  about  five  years.  They 
had  previously  cohabited  together,  and  had  several 
illegitimate  children,  but  they  never  had  any  children 
born  after  marriage.  F  R  and  E  his  wife  being  now 
both  dead, — Held,  that  the  illegitimate  children 
were  entitled  under  the  settlement.  Gabh  v.  Pren- 
dergast,  24  Law  J.  Rep.  (n.s.)  Chanc.  431;  1  K.  & 
J.  489. 

By  a  settlement  personal  estate  was  limited  after 
the  death  of  the  husband  and  wife  in  trust  for  all  the 
children  as  tenants  in  common,  and  the  several  issue 
of  the  body  of  such  children ;  and  failing  issue  of  any 
such  children  their  shares  to  the  use  of  the  surviving 
children  as  tenants  in  common,  and  the  issue  of  their 
bodies.  There  was  a  gift  over  in  case  there  should 
be  no  issue  of  the  marriage  or  any  issue  of  such  issue, 
or  being  such  all  should  die  before  their  shares  should 
become  payable: — Held,  that  the  children  of  the 
marriage  took  absolute  interests,  and  that  the  repre- 
sentatives of  a  child  who  died  an  infant,  without  issue, 
in  the  life  of  his  parents  were  entitled  to  a  share. 
Mount  V.  Momit,  13  Beav.  333. 

By  a  settlement  the  wife's  father  covenanted  to 
pay  3,000/.  to  trustees  for  the  husband  for  life,  then 
to  the  wife  for  life,  and  afterwards  for  the  younger 
children;  but  it  was  provided  that  upon  the  husband's 
settling  a  certain  real  estate,  he  should  become  abso- 
lutely entitled  to  the  3,000/.  In  1814  the  husband 
assigned  that  sum  to  trustees  for  his  wife  during  their 
joint  lives.  In  1820  the  estate  was  settled,  and  in 
1823  the  3,000/.  was  paid  to  the  trustees,  who  paid 
it  over  to  the  husband,  taking  his  bond  for  the 
amount.  The  husband  by  his  will  directed  his  debts, 
including,  as  he  declared,  this  bond,  to  be  paid  out 
of  his  real  estate : — Held,  that  upon  satisfaction  of 
the  wife's  claim,  the  debt  upon  the  bond  ceased. 
Senhoase  v.  Hall,  14  Beav.  241. 

To  put  an  end  to  litigation  between  a  husband  and 
wife,  the  husband  conveyed  property  to  trustees  upon 
trust  to  pay  his  wife  3,700/.  a  year,  or  so  much  as 
she  should  "order  or  require."  The  wife  was,  out 
of  that  sum,  to  keep  up  an  establishment  for  herself 
and  children  upon  such  a  scale  as  she  should  think 
fit;  and  the  husband  was  to  have  the  benefit  of  it 
under  certain  restrictions.  But  if  she  should  not 
require  the  whole  for  the  purposes  aforesaid,  the 

surplus  was  to  be  paid  to  the  husband: Held,  that 

so  long  as  she  kept  up  the  establishment,  she  was  not 
liable  to  account  for  the  surplus  in  her  hands.  Jod- 
rell  V.  Jodrell,  14  Beav.  397. 

Held,  also,  that  this  was  like  the  case  of  guardians 
of  infants  and  committees  of  lunatics  having  allow- 
ances made  to  them  for  maintenance,  and  who  are 
not  accountable  for  their  expenditure,  so  long  as  they 
properly  maintain  those  committed  to  their  care. 
Ibid. 

Principles  on  which  the  Court  proceeds  in  putting 
a  construction  upon  inconsistent  clauses  in  a  settle- 
ment. By  the  terms  of  a  marriage  settlement,  1,000/. 
secured  by  a  policy  of  insurance  on  the  life  of  the 
intended  wife's  father,  was  to  be  paid  to  the  intended 
husband,  provided  he  had  previously  effected  an  in- 
surance on  his  own  life  for  a  similar  amount;  if  not, 
it  was  to  be  paid  to  the  wife.  It  then  directed  that 
if  the  insurance  should  not  have  been  effected,  or  if 
the  husband  and  wife  should  be  both  dead  when  the 
1,000/.  should  be  received  by  the  trustees,  it  should 
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be  paid  to  the  issue  of  the  marriage.  The  husband 
covenanted  to  effect  an  insurance  within  six  months 
from  the  decease  of  the  wife's  father,  to  secure  the 
payment  of  the  said  sum  of  1,000^.  at  his  decease. 
By  a  clause  at  the  end  of  the  settlement  it  was 
directed,  that  in  default  of  the  husband's  effecting 
the  insurance,  the  1,0002.  should  be  invested,  and 
the  interest  paid  to  the  husband  until  he  effected  it, 
and  then  he  was  to  receive  the  principal.  The  in- 
surance was  not  effected  within  the  time  mentioned : 
— Held,  that  the  husband  might  effect  the  insurance 
at  any  time  during  his  life;  that  the  trusts  in  favour 
of  his  wife  did  not  arise  till  the  close  of  the  life  of 
the  survivor  of  her  father  and  husband;  and  that 
the  trusts  in  favour  of  the  children  did  not  arise  till 
after  the  death  of  all  three,  viz.  the  father,  the 
husband,  and  the  wife.  Bvsh  v.  Watkins,  14  Beav. 
425. 

The  dividends  of  the  l,000i.  were,  therefore,  directed 
to  be  paid,  during  the  life  of  the  husband,  to  his 
mortgagees,  or  until  he  should  effect  the  insurance; 
and  if  he  effected  an  insurance,  the  principal  was 
to  be  applied  in  payment  of  the  mortgage  debt,  and 
the  residue  to  be  paid  to  the  husband  or  the  parties 
claiming  under  him.     Ibid. 

Where  a  deed  contains  inconsistent  clauses,  the 
Court  very  reluctantly  rejects  one  altogether;  and 
never,  unless  it  is  absolutely  impossible  to  reconcile 
the  inconsistencies.     Ibid. 

Under  a  marriage  settlement  trustees  were,  after 
the  bankruptcy  of  the  husband  and  the  death  of  the 
wife,  to  pay  the  income  "  in  such  manner  for  the 
maintenance  and  support,  or  otherwise  for  the 
benefit  of  the  husband  and  the  issue,"  as  they  might 
think  proper  : — Held,  that  the  discretionary  power 
of  the  trustees,  as  to  the  application  of  the  income, 
was  not  taken  away  by  the  bankruptcy,  so  as  to 
entitle  the  objects  to  take  equally.  An  inquiry  was 
directed  as  to  what  had  been  properly  applied  for  the 
maintenance  of  the  issue,  and  the  assignees  were 
declared  entitled  to  the  surplus.  Wallace  v.  Aiider.^ 
son,  16  Beav.  S33. 

Under  a  power  to  lend  2;600Z.  of  the  trust  funds 
to  the  tenant  for  life, — Held,  that  it  was  not  ex- 
hausted by  one  loan,  but  that,  after  repayment,  the 
power  might  be  exercised  a  second  time.  VerstwTtie 
V.  OairdAmr,  17  Beav.  338. 

Trust  funds  were  settled  upon  a  husband  for  life, 
and  if  the  wife  should  die  in  the  lifetime  of  the 
husband,  then,  after  his  decease  and  failure  of  issue, 
"  for  such  persons  (other  than  the  husband)  as 
should  then  be  the  next-of-kin  of  the  wife,  and 
would  have  been  entitled  thereto  under  the  Statute 
of  Distribution  in  case  she  had  died  sole,  unmarried 
and  intestate": — Held,  that  her  next-of-kin  at  her 
own  death,  and  not  those  at  the  death  of  her  hus- 
band, were  entitled.  Wheeler  \.A6ldam3,  17  Beav. 
417. 

In  a  limitation  by  deed  on  a  particular  event  to 
the  "  then  "  next-of-kin  of  A,  the  word  "  then  "  was 
held  to  refer  to  the  event,  and  not  to  the  time  of 
its  happening.     Ibid. 

Construction  of  a  clause  of  forfeiture  of  the  in- 
terest of  a  husband  on  his  doing  or  attempting  to 
do  any  act  whereby  the  wife  should  be  prevented 
executing  »  power,  or  the  property  be  prevented 
devolving  on  her  heirs.  Wade  v.  Sophmson,  19 
Beav.  613. 


By  a- settlement  the  husband  and  wife  had  a  joint 
power  of  appointment  over  part  of  the  property  in 
favour  of  the  children;  the  wife  held  in  one  event  a 
general  power  to  appoint  by  deed  or  will,  and  in 
another  event  by  will  only  over  the  other  part,  the 
ultimate  remainder  in  default  of  issue,  &c.  was  to 
the  wife's  heir  and  next-of-kin.  The  deed  con- 
tained a  proviso  of  forfeiture  of  the  husband's 
interest  in  case  he  should  do  or  "attempt"  to  do 
any  act  which  would  prevent  or  hinder  the  wife 
executing  her  powers,  or  prevent  the  property  de- 
volving on  her  heirs,  &c.  The  husband  and  wife 
appointed  a  part  of  the  fund  nominally  to  a  child, 
but  really  for  her  husband's  benefit,  which  was  set 
aside : — Held,  that  the  husband's  interest  had  not 
been  thereby  forfeited,  and  that  the  proviso  pointed 
to  the  separate  power  of  the  wife,  and  not  to  the 
joint  power  of  husband  and  wife.     Ibid. 

A  settlement  contained  a  power  of  advancement, 
a  power  of  appointment,  and  a  hotchpot  clause  ap- 
plicable to  the  former  and  not  to  the  latter;  part  of 
the  trust  fund  having  been  taken  out  of  the  settle- 
ment, and  paid  over  to  a  child  without  stating  under 
which  power, — Held,  that  it  was  pnmiJ/acJe  attribu- 
table to  the  advancement  clause,  and  that  it  was 
confirmed  by  the  subsequent  memoranda  in  the 
handwriting  of  the  donee  of  the  power.  In  re 
GosseWs  Settlement,  19  Beav.  529. 

Funds  were,  in  1823,'  settled  on  a  wife  for  life, 
with  remainder  to  the  husband,  "  until "  he  should 
"  make  any  composition  with  his  creditors  for  the 
payment  of  his  debts,  although  a  commission  of 
bankruptcy  should  not  issue  against  him."  In  1842 
his  principal  creditors  agreed  to  take  a  composition 
on  their  debts  secured  by  bills.  The  wife  died  in 
1852 : — Held,  that  the  composition,  though  not 
made  with  the  whole  of  his  creditors,  and  though  it 
was  made  during  the  wife's  life,  and  did  not  affect 
the  trust  property,  nevertheless  operated  as  a  for- 
feiture of  the  husband's  interest.  Sharp  v.  Cosseratt 
20  Beav.  470. 

By  an  antenuptial  settlement  a  fund  was  declared 
to  be  held  by  the  trustees  upon  trust  for  the  intended 
wife  for  life  for  her  separate  use,  without  power  of 
anticipation,  and  after  her  death  in  trust  for  the 
intended  husband  for  life,  and  after  the  decease  of 
the  survivor  in  trust  for  the  children  of  the  mar- 
riage as  the  intended  husband  and  wife  should  jointly 
appoint,  and  (subject  thereto  and  to  a  separate 
power  of  appointment  in  the  survivor)  in  trust  for 
the  children  equally,  to  be  vested  in  sons  at  twenty- 
one  and  in  daughters  at  twenty-one  or  marriage. 
There  was  also  a  power  for  the  trustees,  at  the 
request  of  the  husband  and  wife  during  their  joint 
lives,  to  advance,  for  the  benefit  of  any  child  whose 
portion  should  not  be  vested,  any  part  of  his  or  her 
presumptive  portion,  and  to  apply  for  or  towards  the 
maintenance  or  education  of  any  such  child  or 
children  all  or  any  part  of  the  income  of  such  his, 
her  or  their  presumptive  portions.  The  only  children 
of  the  marriage  were  two  sons  and  a  daughter.  The 
husband  and  wife  appointed  the  trust  fund  to  the 
three  children  equally,  to  be  vested  in  sons  at  twenty- 
one  and  in  the  daughter  at  twenty-one  or  marriage, 
with  trust  for  accruer  in  the  event  of  any  child 
dying  before  attaining  a  vested  interest.  By  the 
same  deed  the  husband  and  wife  requested  the 
trustees  to  pay  for  five  years  after  the  date  of  the 
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deed  certain  sums  for  the  maintenance  of  the  three 
children,  and  after  the  expiration  of  that  period  to 
pay  ISOi.  toirards  the  maintenance  and  education  of 
the  children  during  the  residue  of  the  life  of  the 

wife : Held,  that  the  maintenance  clause  did  not 

enable  the  wife  to  affect  her  life  interest  by  such  a 
prospective  provision,  at  all  events  as  regarded  any 
period  beyond  the  minority  of  the  sons  or  the  mino- 
rity or  marriage  of  the  daughter.  Horlock  v.  Morlock, 
2  De  Gex,  M.  &  G.  644. 

By  an  incorrectly  framed  settlement  a  sum  of 
money  was  settled  on  trusts  for  A  for  life,  with 
trusts  in  remainder  for  her  children,  and  if  she 
should  die  without  issue,  in  trust  to  pay  a  portion 
of  the  fund  to  B,  or  her  legal  representatives  : — 
Held,  that  the  words  "  legal  representatives "  were 
either  words  of  limitation,  so  as  to  give  B  an  abso- 
lute interest,  or  were  intended  to  provide  for  her 
being  dead  at  the  date  of  the  settlement,  or  were 
void  for  uncertainty.  Tapping  v.  Howard,  4  De 
Gex  &  S.  268. 

By  a  settlement  trustees  were  directed  to  be  pos- 
sessed of  1,760/.,  in  trust  for  her  daughter  and  her 
sons  at  twenty-one  and  daughters  at  twenty-one  or 
marriage.  Like  trusts  of  two  other  sums  of  1,760/. 
were  declared  for  two  other  daughters  and  their 
children.  Benefit  of  survivorship  and  accruer  be- 
tween the  three  daughters  and  their  children,  in 
default  of  children  was  declared,  with  a  declaration 
that  the  provisions  applicable  to  the  original  shares 
should  apply  to  such  surviving  or  accrued  shares; 
and  it  was  provided,  that  if  either  of  the  three 
daughters  should  die  without  having  or  leaving  any 
child  who  should  attain  a  vested  interest,  she  might 
dispose  of  any  part  of  **her  share"  not  exceeding 
one-third,  by  deed  or  will.  On  the  death  of  one  of 
the  three  daughters  her  share  accrued  among  the 
survivors.  One  of  the  survivors  then  died  without  a 
child,  and  appointed  by  will  "  one-third  of  her  share 
or  shares,  as  well  accrued  as  original,  in  the  said  sum 
of  5,280/."  The  trustees  paid  as  much  of  the  share 
of  the  testatrix  as  had  accrued  into  court  under  the 
Trustees'  Relief  Act; — Held,  that  the  previous  pro- 
visions of  the  settlement  consolidated  the  accrued 
with  the  original  shares,  and  that  the  power  to 
appoint  overrode  the  whole  share  thus  consolidated. 
In  re  Hutchinson's  Settlement^  5  De  Gex&  S.  681. 

In  determining  the  rights  of  children  under  a  mar- 
riage  settlement,  the  Court,  unless  prevented  by  clear 
and  distinct  words,  will  hold  that  children  who  at- 
tained twenty-one  and  died,  hving  their  parents,  took 
vested  interests  under  the  settlement.  Bailie  v. 
ffaclcson,  1  Sm.  &  G.  175. 

The  Court  will  lay  hold  of  minute  circumstances 
in  favour  of  such  construction.     Ibid. 

A,  who,  under  a  deed  made  by  his  father,  was 
entitled  upon  his  father's  death  to  a  moiety  of  his 
personal  estate,  assigned  to  trustees  in  these  words — 
*'atl  the  property  which  he  now  is,  or  may  stand 
possessed,  both  real  and  personal,  and  now  consist- 
ing of  one  note  of  hand  for  120/.,  one  other  note  of 
hand  for  40/.  on  cottage  in  his  own  possession  sold 
to  S  at  his  decease  for  155/.,  two  other  cottages  in 
the  occupation  of  F  and  W,"  upon  certain  trusts  for 
his  wife  and  relations.  A  afterwards  died  in  the  life- 
time of  his  father.     Upon  the  death  of  the  father, 

Held,  that  the  trustees  under  A's  instrument  were 
entitled  to  take  under  that  instrument  the  moiety  of 


the  father's  personal  estate.     Choyce  v.  Oltey,  10 
Hare,  443. 

Limitation  over  after  a  life  interest  to  husband  for 
life  or  until  bankruptcy,  remainder  to  the  wife  for 
life,  remainder  in  case  of  the  wife  dying  in  the  hus- 
band's lifetime,  then  after  the  husband's  death,  or 
sooner  in  case  of  his  becoming  bankrupt,  to  the 
children  "  then  living": — Held,  these  words  referred 
to  the  period  of  the  wife's  death,  and  not  of  the 
bankruptcy.  In  re  Edgimgton's  Trusts,  3  Drew.  202. 

By  a  voluntary  settlement  expressed  to  be  made 
in  consideration  of  natural  love  and  affection  for 
settlor's  son  G,  and  daughters  M  and  E,  property 
was  settled  in  trust  for  settlor  for  life,  with  remain- 
der as  to  part  in  trust  for  G  for  life,  and  after  his  de- 
cease in  trust  for  all  G'ssix  children  which  might  be 
living  at  the  time  of  his  decease,  as  tenants  in  com- 
mon; and  if  G  should  have  but  one  such  child,  then 
for  such  only  child ;  the  share  of  every  such  child  to 
be  vested  at  twenty-one,  or  if  a  daughter  at  twenty- 
one  or  marriage;  with  proviso  for  survivorship  if 
more  than  one  child  of  G,  and  any  of  them  being  a 
son  should  die  under  twenty-one,  or  being  a  daughter 
under  twenty-one  without  having  been  married;  and 
in  case  all  such  of  G's  children  as  were  sons  should 
die  under  twenty-one,  and  all  such  of  them  as 
were  daughters  under  that  age,  without  having  been 
married,  then  over;  and  as  to  other  parts  of  the 
property  in  trust  for  M  for  life,  and  after  her  decease 
for  all  her  children  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  that 
age  or  be  married,  in  such  manner  and  form,  and  in 
such  shares  and  proportions,  and  subject  to  such 
clauses  of  survivorship,  &c.  as  before  declared  with 
respect  to  G's  children;  and  as  to  a  third  part  of  the 
property  upon  trust  for  E  and  her  children,  similar  to 
the  trusts  for  M  and  her  children : — Held,  that  the 
instrument,  though  voluntary,  and  not  expressed  to  be 
made  in  consideration  of  natural  love  and  affection 
for  the  settlor's  grandchildren,  was  within  the  rule  in 
Emperor  v.  Rolfe  (1  Ves.  sen.  208),  and  that  having 
regard  to  the  terms  of  the  limitation  over  after  the 
trusts  for  G's  children,  and  notwithstanding  the 
different  form  in  which  the  trusts  for  the  children  of 
M  and  E  were  expressed,  two  children  of  G  who 
attained  twenty-one,  and  subsequently  died  in  his 
lifetime,  took  vested  and  transmissible  interests 
equally  with  those  of  G's  children  who  survived  him; 
the  rule  being  that  whereas  in  ordinary  instruments 
an  express  estate  thereby  limited  cannot  be  enlarged, 
except  by  necessary  inference,  yet  upon  instruments 
of  this  description  there  is  an  implication  of  law 
arising  upon  the  instrument  itself,  subject  to  any 
expression  to  the  contrary,  that  it  is  the  intention  of 
any  person  who  places  himself  in  loco  parentis  to 
provide  portions  for  children  or  grandchildren,  as  the 
case  may  be,  at  the  period  when  such  portions  will 
be  wanted,  namely,  upon  their  attaining  the  age  of 
twenty-one,  or  in  case  of  daughters  upon  their  attain- 
ing that  age  or  marriage,  and  that  such  portions  shall 
then  vest  whether  the  children  do  or  do  not  survive 
their  parents.    Swallow  v.  Binns,  1  Kay  &  J.  417. 

(C)  COVEHANT  TO  SETTLE. 

By  a  marriage  settlement,  it  was  agreed  and 
declared,  and  the  husband  covenanted  with  the 
trustees,  to  make,  do  and  execute,  or  cause  or  pro- 
cure to  be  made,  done  and  executed,  or  join   o; 
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concur  with  his  wife,  her  heirs,  executors  or  admi- 
nistratois,  in  malting,  doing  and  executing  all  such 
acts,  deeds,  conveyances,  assignments  and  assurances 
as  should  be  necessary  for  the  purpose  of  conveying 
and  assuring  to  the  trustees  all  property  which 
should  descend  or  devolve  to  or  vest  in  the  wife  or 
in  any  person  or  persons  in  trust  for  her  or  to  or  in 
the  husband  in  her  right,  upon  the  trusts  of  the  set- 
tlement. After  the  marriage,  a  sum  of  money  was 
left  to  the  wife,  for  her  separate  use : — Held,  that 
this  money  was  not  included  in  the  covenant  to  settle 
future-acquired  property.  Hamsden,  v.  Smith,  22 
Law  J.  Rep.  (u.s.)  Chanc.  757;  2  Drew.  298. 

A  covenant  to  pay  a  sum  of  money  to  the  trustees 
of  a  marriage  settlement  will  not  be  satisfied  by  the 
covenantor  expending  money  in  erecting  buildings 
and  improving  lands  purchased  with  other  money 
originally  comprised  in  the  settlement.  Horloch  v. 
Smith,  23  Law  J.  Rep.  (n.s.)  Chanc.  662;  17  Beav. 
672. 

A  tenant  for  life  paying  the  costs  of  investing 
settled  money  in  lands  will  not  be  allowed  to  set  off 
such  payment  against  money  secured  by  covenant 
and  due  from  him  to  the  trustees  of  the  settlement. 
Ibid. 

By  a  marriage  settlement  made  between  A  (the 
intended  husband)  of  the  first  part,  B  (the  intended 
wife)  of  the  second  part,  and  C  and  D  (the  trustees) 
of  the  third  part,  certain  property  therein  mentioned 
was  settled  on  the  usual  trusts.  The  settlement  then 
contained  the  following  clause: — And  it  is  hereby 
declared  aai  agreed  by  and  between  the  parties 
hereto,  and  A  doth  hereby  for  himself,  &c.  covenant 
with  C  and  D,  that,  if  B,  or  A  in  her  right,  shall  at 
the  said  intended  marriage,  or  any  time  thereafter 
become  entitled  to  any  personal  estate,  the  same 
shall  be  and  remain,  and  A  will  permit  the  same  to 
remain,  on  the  same  trusts,  &c  And  for  the  better 
effecting  this  purpose,  A,  his  heirs,  &c.,will  pay,  &c., 
and  join  with  B  in  paying,  &c.,  such  sums,  &c.,  to 
C  and  D : — Held,  that  this  clause  applied  to  the  pro- 
perty only  to  which  the  marital  right  attached,  and 
that  property  to  which  B  became  entitled  after  the 
death  of  A  was  not  bound  by  it.  Meld  v.  Kenrick, 
24  Law  J.  Rep.  (N.s.)  Chanc.  503. 

By  a  marriage  settlement  it  was  expressed  to  be 
agreed  between  the  parties  thereto,  and  the  husband 
covenanted  that  if  any  personal  property  should, 
during  coverture,  come  to  or  vest  in  the  wife,  or  jn 
him  in  her  right,  the  same  should  be  transferred  by 
all  proper  parties  upon  the  trusts  of  the  settlement. 
The  wife  became  entitled  to  a  reversionary  interest 
in  a  chose  in  action  which  did  not  fall  into  possession 
until  after  the  death  of  the  husband : — Held,  that 
the  wife  was  bound  to  settle  it.  Bvicher  v.  Butcher, 
14  Beav.  222. 

A  covenant  in  a  marriage  settlement  that  in  case 
at  any  time  thereafter,  during  the  coverture,  any 
real  or  personal  estate  should  "descend,  come  to,  or 
vest  in"  the  wife  (who  was  then  an  infant)  it  should 
be  settled,  —  Held  to  include  the  proceeds  of  the 
real  estate  taken  by  a  public  company  to  which  the 
wife  at  the  execution  of  the  settlement  was  entitled 
in  remainder.  Ex  parte  Blahe,  in  re  the  London 
Book  Co.,  16  Beav.  463. 

Effect  of  an  agreement  on  the  marriage  of  a 
female  infant  to  settle  her  real  estate.  It  would  be 
a  fraud  upon  the  husband's  contract  if  he  were  to 


consent  to  a  disposition  of  the  estate  by  his  wife 
calculated  to  defeat  the  settlement.     Ibid. 

A  sum  of  865Z.  stock  partly  belonging  to  the 
husband  and  partly  belonging  to  the  wife,  was 
settled  (subject  to  the  interests  given  to  the  husband, 
wife  and  children),  as  to  the  husband's  part,  on  the 
husband's  executors,  and  as  to  the  wife's,  on  the 
wife's  next-of-kin.  The  settlement  contained  a 
covenant  that  the  after-acquired  property  of  the 
wife  should  be  settled  on- like  trusts; — Held,  that 
the  husband's  and  wife's  representatives  were,  under 
the  ultimate  limitation,  entitled  to  the  wife's  after- 
acquired  property  in  proportion  to  their  interests 
in  the  865J.    Steeens  v.  Van  Voorst,  17  Beav.  305. 

Covenant  to  settle  after-acquired  property  of  the 
wife  held  to  extend  to  property  acquired  after  the 
death  of  the  husband.     Ibid. 

Husband  and  wife  covenanted  to  vest  in  the  trus- 
tees of  their  settlement  upon  the  trusts  thereof,  "  all 
property  which  should  come  to  her  absolutely,  and 
not  bound  by  any  trust  or  provision  otherwise  than 
for  her  absolute  use": — Held,  that  property  be- 
queathed to  her  "for  her  separate  use"  was  bound 
by  the  covenant.  Held,  secondly,  that  leaseholds 
and  chattels  bound  by  the  covenant  were  to  be 
enjoyed  in  specie  and  unconverted.  Milford  y. 
Perle,  17  Beav.  602. 

Upon  the  marriage  of  one  of  several  residuary 
legatees  under  her  father's  will,  the  intended  hus- 
band and  wife  assigned  to  trustees  all  and  every  the 
sum  and  sums  of  money,  legacy  and  legacies,  and 
other  personal  property  then  due  and  payable  or 
belonging  to  or  to  become  due  and  payable  to  the 
intended  wife  under  or  by  virtne  of  her  father's  will 
"  or  otherwise  however,"  upon  trusts  for  her  separate 
use  for  her  life,  without  power  of  anticipation,  with 
trusts  in  remainder  in  favour  of  the  children  of  the 
marriage.  By  the  next  witnessing  part  of  the  same 
settlement  it  was  agreed  that  in  case  any  real  or 
personal  property  should,  during  the  coverture,  be 
given  or  bequeathed  to  the  wife,  the  husband  should 
settle  it  upon  trust  so  that  the  wife  should  have  the 
sole  power  of  disposing  of  the  same  :— Held,  that  a 
legacy  bequeathed  by  another  will  to  the  wife  after 
the  marriage  was  not  subject  to  the  trusts  for  the 
children,  the  latter  witnessing  part  of  the  settlement 
shewing  that  the  former  must  be  read  in  a  restricted 
sense.  In  re  Stephenson,  ex  parte  Stephenson,  3  De 
Gex,  M.  &  G.  969. 

By  marriage  articles  the  intended  husband  agreed 
to  settle  when  required  one  moiety  of  the  wife's 
reversionary  interests,  and  after  the  death  of  the 
tenant  for  life  reduced  one  moiety  into  possession 
and  gave  a  release  for  the  same,  but  he  never  exe- 
cuted a  settlement  or  assignment  of  the  other,  and 

died  in  the  lifetime  of  the  wife : Held,  that  as  the 

covenant  was  only  the  covenant  of  the  husband  and 
not  of  the  wife,  and  merely  executory,  he  never 
having  executed  any  assignment,  the  wife  was  not 
bound.    Cramer  v.  Moore,  3  Sm.  &  G.  141. 

In  a  marriage  settlement  the  intended  wife  as- 
signed all  the  property  to  which  she  then  was,  or 
to  which  she  or  her  intended  husband  in  her  right 
should,  during  the  coverture,  become  entitled,  to 
trustees  upon  the  trusts  thereby  declared,  for  herself, 
the  husband  and  the  children  of  the  marriage. 
After  the  marriage  her  father  died,  having,  by  his 
will,  given  her  a  general  power  of  appointment  ovej 
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his  residuary  estate.  The  wife,  during  the  coverture, 
in  exercise  of  the  power  contained  in  the  will, 
appointed  to  herself,  for  her  separate  use,  a  gross 
sum  of  1,000/.  and  an  annuity  of  1001.  for  her  life, 
and  amongst  her  family  the  residue,  upon  trusts 
differing  from  those  of  the  marriage  settlement,  re- 
serving a  power  of  revocation : — Held,  that  the  terms 
of  the  assignment  by  the  wife  in  the  marriage  settle- 
ment did  not  amount  to  a  covenant  to  exercise  a 
general  power  of  appointment  in  favour  of  the 
objects,  and  in  conformity  with  the  trusts  of  such 
settlement,  and  that  property  over  which  the  wife 
afterwards  acquired  a  general  power  of  appointment 
was  not,  by  that  circumstance,  brought  within  the 
operation  of  the  settlement;  that  the  appointment 
by  the  wife  was  a  valid  exercise  of  the  power  con- 
tained in  her  father's  will;  that  upon  the  appoint- 
ment by  the  wife  of  the  1,000Z.  for  her  own  absolute 
use,  that  sum  became  bound  by  the  trusts  of  the 
settlement,  and  the  power  of  revocation  was  ineffec- 
tual; that  the  interests  in  the  annuity  of  1001.  for 
her  own  life  for  her  separate  use,  which  the  wife 
took  under  her  appointment  (an  interest  which  was 
in  conformity  with  that  which  she  would  have  taken 
under  the  trusts  of  the  settlement  if  the  annuity  had 
been  otherwise  acquired)  was  not  disturbed  by  the 
effect  of  the  settlement,  inasmuch  as  it  was  not  the 
intention  of  the  contract  expressed  therein  that  any 
after-acquired  property  should  be  converted  or  taken 
otherwise  than  in  the  state  in  which  it  should  be  so 
acquired.    Ewivrt  v.  Ewart,  1 1  Hare,  276. 

(D)  Settlement  by  the  Court  op  Chakcert. 

Where  a  testator  had  directed  that  in  the  event  of 
the  marriage  of  his  daughter,  a  certain  portion  of 
his  property  should  be  secured  to  her  and  the  issue 
of  her  marriage,  by  a  settlement  or  some  other  good 
assurance,  in  such  manner  as  his  trustees  or  trustee 
for  the  time  being  might  think  fit,  the  Court,  on  an 
application  to  which  the  surviving  trustee  was  a 
party,  approved  of  a  power  in  the  settlement  made 
on  the  marriage  of  her  daughter,  enabling  her  to 
appoint  by  will  a  life  interest  in  the  property  to  her 
husband.     Charlton  v.  Kendall,  11  Hare,  296. 

(E)  Portions. 

A,  by  a  deed,  dated  in  1826,  settled  property  on 
himself  for  life,  with  remainder  for  such  of  his 
children  as  he  should  by  deed  or  will  appoint,  with 
remainder  in  default  of  appointment  to  all  of  hia 
children  equally.  The  deed  contained  a  power 
enabling  A  to  give  a  jointure  to  any  wife  whom  he 
might  afterwards  marry,  and  a  direction  that,  unless 
the  contrary  should  be  directed  by  any  appointment, 
it  should  be  lawful  for  the  trustees  to  apply  the 
income  of  the  share  of  any  child  for  his  maintenance. 
A  married  soon  after  the  date  of  this  deed,  and  his 
wife  died  in  1836,  and  there  were  two  children  of 
this  marriage.  In  1836  A  married  B,  and,  by  a 
deed  dated  in  that  year,  he  gave  a  jointure  to  B, 
and  directed  that,  if  there  should  be  two  children  of 
the  marriage,  the  trustees  should  raise  4,000/.  for 
the  portions  of  such  children,  to  be  paid  to  them  at 
their  ages  of  twenty-one  years,  after  the  death  of  the 
iurvivor  of  A  and  B,  with  power  for  the  trustees  to 
give  interest  on  the  portions  between  the  death  of 
the  survivor  of  A  and  B  and  the  time  of  payment. 
A  afterwards  appointed  portions  for  the  children  of 


the  first  marriage,  with  interest  from  his  death. 
There  were  two  children  of  the  second  marriage.  A 
died  in  1849: — Held,  that  the  children  of  the  second 
marriage  were  not  entitled  to  interest  on  their  por- 
tions between  the  death  of  A  and  the  death  of  his 
widow.  Gardner  v.  Perry,  20  Law  J.  Rep.  (k.s.) 
Chanc.  429. 

A  tenant  for  life  of  real  estates,  with  a  power  to 
charge  20,000i.  for  the  portions  of  younger  children, 
mortgaged  his  life  estate;  he  covenanted  with  some 
of  the  mortgagees  that  he  would  not  execute  the 
power  without  their  consent.  He  subsequently 
exercised  the  power  for  the  benefit  of  hia  children, 
and  created  a  term  of  1,000  years  to  secure  payment 
of  the  20,000/.,  and  upon  the  marriage  of  one  of  his 
daughters  he  appointed  5,000/.  to  her  for  a  portion. 
The  trustees  and  also  the  appointees  had  notice  of 
the  mortgages  and  of  the  covenant  entered  into  by 
the  tenant  for  life  : — Held,  that  the  appointees  were 
not  entitled  to  any  priority,  and  that  they  must  be 
postponed  to  the  previous  mortgage.  Hwrst  \, 
Burst,  22Law  J.  Rep.  (n.s.)  Chanc.  538;  16  Beav. 
372. 

Held,  also,  that  the  Court  Jias  a  discretion,  under 
the  15  &  16  Vict.  t-.  86.  s.  48,  and  that  it  will  not 
direct  a  sale  of  an  -incumbered  estate,  unless  it  is 
manifestly  for  the  benefit  of  all  parties,  and,  under 
the  circumstances,  a  common  decree  of  foreclosure 
wag  made.     Ibid. 

In  a  settlement  of  real  estate  a  term  of  years, 
created  after  an  estate  in  fee  for  the  payment  of 
children's  portions,  will  be  supported  where  the 
intention  of  the  parties  is  clearly  apparent  on  the 
face  of  the  deed;  and  a  purchaser  of  such  term  will 
be  entitled  to  cut  timber,  although  in  his  purchase 
deed  the  words  "without  impeachment  of  waste" 
were  omitted.  Beamnont  v.  the  Mairqids  of  SaUt- 
hury,  24  Law  J.  Rep.  (k.s.)  Chanc.  94;  19  Beav. 
198. 

Real  estate  was  settled  to  W  B  for  life,  remamder 
to  trustees  and  "  their  heirs,"  to  preserve  contingent 
remainders,  remainder  to  R,  the  wife  of  W  B,  for 
life,  remainder,  after  the  decease  of  W  B  and  R  hia 
wife,  to  the  same  trustees,  their  executors,  adminis- 
trators and  assigns,  for  500  years  thence  ensuing, 
without  impeachment  of  waste,  remainder  to  J  B, 
the  son,  for  life,  remainder  to  the  same  trustees  and 
"their  heirs  during  the  life  of  J  B,"  with  remainder 
to  the  children  of  J  B  in  tail,  &c.  The  term  of 
500  years  was  declared  to  be  that  the  trustees  might 
raise  2,200/.  as  portions  for  the  younger  children  of 
W  B  and  R  his  wife.  The  surviving  trustee  sold  a 
portion  of  the  settled  estates,  and  demised  them  to 
the  purchaser  for  500  years  at  a  peppercorn  rent, 
but  in  the  lease  the  words  "  without  impeachment  of 
waste"  were  omitted.  On  a  subsequent  sale  of  this 
interest,  upon  an  objection  by  the  purchaser, — Held, 
that  the  settlors  intended  to  create  a  term  of  500 
years;  that  the  union  of  the  fee  and  the  term  did 
not  prevent  its  being  assigned,  and  that  it  was  an 
existing  term;  that  a  demise  was  an  assignment  for 
the  full  term  of  500  years;  and  notwithstanding  the 
words  "without  impeachment  of  waste"  were  omitted 
in  the  deed,  the  right  of  cutting  timber  passed  to  the 
owner  of  the  term  during  such  interest.     Ibid. 

On  a  marriage  two  separate  sums  were  provided 
by  two  separate  deeds  for  the  portions  of  younger 
children,  and  each  deed  contained  a  hotchpot  clause : 
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Held,  that  these  clauses  were  separate  and  distinct, 
and  operated  only  on  the  fiind  contained  in  each 
settlement  respectively,  Montague  v,  Montague, 
15  Beav.  665. 

An  estate  was  limited  to  trustees  for  a  term,  with 
remainder  to  A,  and  afterwards  to  his  son  in  tail, 
with  similar  limitations  successively  to  B  and  C  and 
their  sons  in  tail.  The  trusts  of  the  term  were  on 
the  death  of  A,  B  and  C  respectively  to  raise  por- 
tions for  their  respective  younger  cliildren  :._HeId, 
on  the  death  of  C  in  the  life  of  B,  that  the  portions 
of  the  younger  children  of  C  could  not  be  raised 
during  the  life  of  B.  Lawton  v.  SvieterJiam,  18 
Beav.  98. 

(F)  JOINTDKB. 

By  a  marriage  settlement,  the  intended  husband 
demised  real  estate  to  trustees  for  a  term,  upon 
trusts  thereinafter  declared.  He  then  covenanted 
for  payment  of  an  annuity  by  way  of  jointure  to  hia 
intended  wife  surviving  him.  Afterwards  there  was 
a  declaration  of  the  trusts  of  the  term  for  the  settlor 
until  some  default  in  payment  of  the  jointure,  and 
then  to  secure  the  same.  The  settlor's  personal 
estate  was  not  augmented  by  the  settlement : — Held, 
that  as  between  the  real  and  personal  representatives 
of  the  settlor,  the  real  estate  was  primarily  liable  to 
the  payment  of  the  jointure.  Loosemore  v.  Knapr 
mam,  23  Law  J.  Rep.  (n.s.)  Chanc.  174;  Kay,  123. 

A  wife  had  a  jointure  secured  on  her  husband's 
estate.  In  1841  the  husband  contracted  to  purchase 
an  estate  Y;  and  to  enable  him  to  sell  the  estate  X, 
the  wife  in  1845  released  her  jointure,  and  he  then 
covenanted  to  secure  it  out  of  "  estates  he  should 
thereafter  acquire."  Before  the  estate  Y  had  been 
conveyed  the  husband  contracted  to  sell  it : — Held, 
that  in  equity  the  estate  Y  was  charged  with  the 
jointure.     Wcurdey.  Wwrde,  16  Beav.  103. 

A  covenant  is  to  be  construed  most  strongly  against 
the-covenantor.     Ibid. 

(G)  Reotifyino. 

A  marriage  settlement  omitted,  in  an  event  which 
happened,  to  declare  a  life  interest  in  the  settled 
fund  for  the  intended  wife.  The  Court  being  of 
opinion  that  the  settlor  did  not  intend  to  reserve  any 
portion  of  the  fund  for  himself,  declared  the  wife  to 
be  entitled  by  implication  to  a  life  interest  in  the 
settled  property.  Allm  v.  Crawshay,  21  Law  J. 
Rep.  (if.s.)  Chanc.  873;  9  Hare,  382. 

A  marriage  with  a  ward  of  court,  a  tenant  in  tail 
of  real  estates,  took  place  without  consent;  propo- 
sals were  made  under  various  orders  of  the  Court, 
that  the  personal  and  real  estate  of  its  ward  should 
be  settled,  and  that  the  income  should  be  secured 
for  the  separate  use  of  the  wife.  A  deed  of  covenant 
was  afterwards  executed  by  the  husband,  and  the 
income  of  the  personal  and  real  estates  was  to  be 
paid  to  the  wife  for  life  for  her  separate  use,  with  a 
provision  against  anticipation  as  to  the  personal 
estate,  which  was  omitted  as  to  the  rents  of  the  real 
estate.  The  deeds  executed  to  bar  the  entail  and 
re-settle  the  estate,  according  to  the  proposals,  were 
informal,  and  the  wife  alleged  that  she  executed 
them  under  duress,  and  for  fear  of  an  attachment. 
The  wife  separated  from  the  husband  and  charged 
the  rents  of  the  estate  with  the  payment  of  several 
annuities,  after  which  the  husband  died.     Upon  a 


bill  by  the  wife  to  rectify  the  settlement  and  obtain 
payment  of  the  rents, — Held,  that  the  wife  having 
dealt  with  the  property  upon  the  footing  of  the  set- 
tlement was  so  far  bound;  and  that,  assuming  there 
was  a  mistake,  the  Court  would  not  assist  her  to 
defeat  transactions  hond.Jide  entered  into  with  third 
parties  on  the  faith  of  the  settlement  being  correct; 
and  the  cross-bill  was  dismissed,  but  without  costs. 
Blaihie  v.  Clwrh,  22  Law  J.  Rep.  (k.s.)  Chanc.  377; 
15  Beav.  595. 

On  clear  evidence  of  a  mistake,  a  marriage  settle- 
ment of  a  lady's  fortune  reformed  by  striking  out  a 
proviso  against  anticipation  of  her  separate  estate, 
she  having  executed  it  on  a  representation  that  the 
most  unlimited  controul  over  both  principal  and 
interest  was  secured  to  her,  it  having  been  agreed 
before  the  marriage  that  she  would  continue  to  pos- 
sess the  same  power  of  disposition  which  she  then 
had.     Tmre  v.  Torre,  1  Sm.  &  G.  518. 


SEWERS. 


[See  Rate.] 

The  69th  section  of  the  Metropolitan  Commis- 
sioners of  Sewers  Act,  the  11  &  12  Vict.  c.  112, 
which  provides  that  full  compensation  shall  be  made 
to  all  persons  sustaining  damage  by  the  exercise  of 
the  powers  of  the  act,  and  "  in  case  of  dispute  as  to 
amount,  the  same  shall  be  settled  by  arbitration  in 
the  manner  provided  by  this  act,"  does  not  give 
jurisdiction  to  proceed  by  arbitration  in  a  case  in 
which  the  Commissioners  dispute  their  liability  to 
make  any  compensation.  Therefore,  upon  an  appli- 
cation for  a  mandamus  to  compel  the  payment  of 
an  amount  of  compensation,  for  which,  in  such  a 
case,  an  award  had  been  made  ex  parte, — it  was 
held,  that  the  award  was  altogether  invalid.  Regina 
V.  the  Metropolitan,  Cotnmisaioners  of  Sewers,  22 
Law  J.  Rep.  (n.s.)  Q.B.  234;  1  E.  &  B.  694. 

A  presentment  was  duly  mad;  at  a  court  of  sewers 
for  the  county  of  Lincoln,  held  on  the  15th  of  May 
1819,  that  a  drain  called  the  Boy  Grift  was  ruinous 
and  insufficient  for  the  drainage,  and  that  certain 
works  were  absolutely  necessary,  and  that  certain 
lands  in  the  occupation  of  various  persons  and  speci- 
fied in  a  schedule — amongst  which  were  the  lands  of 
the  plaintiff — received  benefit  or  avoided  danger  by 
the  drainage  through  the  ,Boy  Grift.  The  present- 
ment was  not  appealed  against,  and  on  the  27th  of 
June  1823,  a  special  law  of  sewers  was  made  and 
registered  in  the  rolls  of  the  court  containing  the  • 
said  presentment  touching  the  said  works,  and  rates 
were  made  from  time  to  time  up  to  1837.  In  that 
year  a  new  commission  of  sewers  for  the  county  of 
Lincoln  was  issued,  and  at  the  first  court  under  it  it 
was  ordered,  that  all  laws,  acts,  deeds,  constitutions, 
and  orders  of  sewers  heretofore  made,  executed, 
ordered  and  decreed  by  courts  of  sewers  held  for  the 
county  of  Lincoln,  and  which  had  not  been  repealed 
or  altered,  or  superseded,  should  be  confirmed  and 
stand  in  full  force.  Rates  including  the  said  lands 
of  the  plaintiff  were  made  by  the  dyke-reeve,  under 
the  authority  of  the  Commissioners,  in  the  years 
1846, 1847,  and  1848,  without  any  new  presentment : 
—Held,  that  such  rates  were  valid,  the  effect  of  the 
order  under  the  new  commission  being  to  make  the 
presentment  of  1819  a  continuing  and  valid  present- 
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ment.     Taylor  v.  Loft,  22  Law  J.  Eep.  (n.b.)  Exch. 
131;  8  Exch.  Rep.  269. 

Under  a  precept  to  summon  a  jury  de  corpore 
comitatAs,  the  sheriff  may  summon  the  whole  jury 
from  a  particular  hundred.     Ibid. 


SHERIFF. 

[See  ExBOUTioN  —  Pleamng  —  Practice,  at 
Law.] 
(A)  Right  to  Fees. 
(13)  Duties  and  Liabilities. 

(a)  Escape. 

lb)  Seturn. 

(c)  Extortion. 

(d)  Acts  of  Bailiff. 

( e )  Receipts  of  Fimes  at  Sessions, 
if)  Landlord's  Rent. 

(g )  Possessionfor  Unreasonable  Time. 


(A)  Eight  to  Fees. 

The  feea  allowed  to  sheriffs  and  their  officers  under 
the  7  Will.  4.  &  1  Vict.  c.  55.  a.  2.  "  for  search  for 
detainers,"  and  "  for  supersedeas — discharge  to  any 
writ  or  process,  or  for  the  release  of  any  defendant 
in  custody,  or  of  goods  taken  in  execution,"  are  not 
applicable  where  the  debt  and  costs  are  paid  after 
the  seizure  under  a  Ji.  fa.  Masters  v.  Lowther,  21 
Law  J.  Rep.  (n.S.)  C.P.  130;  11  Com.  B.  Rep.  948. 

Where  a  sheriff  has  levied  iOs.  on  the  defendant 
on  a  distringas  to  compel  an  appearance,  and  judg- 
ment having  gone  by  default,  the  defendant  afterwards 
pays  the  debt  and  costs,  and  applies  to  the  sheriff 
for  a  return  of  the  40s. ,  the  sheriff  is  not  entitled  to 
deduct  is.  6d.  or  any  other  sum  as  a  fee  for  returning 
the  issues.  Taylor  v.  Warrington,  22  Law  J.  Rep. 
(n.S.)  Q,.B.  99. 

(B)  DoTiEB  AND  Liabilities. 
(a)  Escape. 

In  an  action  against  the  sheriff  in  which  the 
damages  for  the  escape  of  an  execution  debtor  were 
to  be  assessed  upon  the  same  principle  as  in  an 
action  under  the  5  &  6  Vict.  c.  98.  s.  31, — Held, 
that  the  true  measure  of  damages  is  the  value  of  the 
custody  of  the  debtor  at  the  moment  of  the  escape; 
and  that  no  deduction  ought  to  be  made  on  account 
of  anything  which  might  have  been  obtained  by  the 
plaintiff  by  diligence,  after  the  escape.  Arden  v. 
Ooodacre,  20  Law  J.  Rep.  (n.s.)  C.P.  184;  11  Com. 
Ji.  Rep.  371. 

(6)  Return. 
To  a  writ  of  fieri  facias,  at  the  suit  of  the  plaintiff, 
against  the  goods  and  chattels  of  J  W,  the  sheriff 
returned  that,  before  the  same  was  delivered  to  him, 
another  writ  oi  fieri  facias  against  the  goods  and 
chattels  of  the  said  J  W,  at  the  suit  of  another 
plaintiff,  was  delivered  to  him,  and  that  by  virtue  of 
the  writ  first  delivered  he  had  caused  to  be  seized 
and  taken  in  execution  the  goods  and  chattels  of  the 
said  J  W,  which  goods  and  chattels  remained  in  his 
hands;  and  that  the  said  J  W  had  no  more  goods 
and  chattels  in  his  bailiwick,  whereof  he  could  cause 
to  bo  levied  the  damages  in  the  writ  at  the  suit  of 


the  plaintiff: — Held,  in  an  action  against  the  sheriff 
for  a  false  return  and  for  not  seizing,  as  he  might 
have  done,  the  goods  of  J  W  under  the  plaintiff's 
writ,  that  the  sheriff  was  not  estopped  by  his  return 
from  proving,  as  he  did  at  the  trial,  that  the  goods 
seized  under  the  first  writ  were  the  goods,  not  of 
J  W,  but  of  a  third  person,  it  appearing  that  the 
judgment  upon  which  such  first  writ  issued  was 
fraudulent  and  void.  Remmett  v.  Lawrence,  20  Law 
J.  Rep.  (n.3.)  ft-B.  25;  IS  Q.B.  Rep.  1004. 

Quwre — whether,  because  of  the  prior  judgment 
being  fraudulent  and  void,  a  seizure  of  J  W's  goods 
under  the  plaintiff's  writ  must,  in  point  of  law,  have 
been  considered  as  made  by  the  sheriff.  The  deci- 
sion in  Imray  v.  Magnay  questioned.     Ibid. 

The  meaning  of  a  return  oiimlla  bona  to  afi.fa. 
is,  that  there  are  no  goods  applicable  to  the  plain tift'^s 
writ.  Where,  therefore,  a  declaration  for  a  false 
return  of  nulla  bona  stated  that  the  sheriff  took  in 
execution  the  goods  of  the  judgment  debtor  to  the 
amount  indorsed  on  the  writ,  and  levied  the  same 
thereout,  and  the  defendant  pleaded  that  the  sheriff 
did  not  levy, — Held,  that  under  that  plea  the  defen- 
dant might  prove  that  the  plaintiff's  judgment  was 
obtained  by  fraud,  and  that  the  defendant  had  paid 
the  proceeds  of  the  execution  to  another  execution 
creditor,  notwithstanding  the  writ  of  that  creditor 
was  dated  subsequently  to  the  plaintiff's  writ.  Shat- 
tock  V.  Garden,  21  Law  J.  Rep.  (n.s.)  Exch.  200; 
6  Exch.  Rep.  725. 

(c)  Extortion. 

In  a  declaration  against  the  sheriff  for  treble 
damages  for  extortion,  the  statute  was  recited,  under 
a  videlicet,  as  of  the  twenty-ninth  year  of  Elizabeth, 
instead  of  the  twenty-eighth.  The  declaration  stated 
that  a  fi.  fa.  was  delivered  to  the  sheriff,  indorsed  to 
levy  debts  and  costs,  and  that  the  sheriff  wrongfully 
took  8i  more  for  the  execution  than  he  was  entitled 
to,  although  he  did  not  levy  any  sum  of  money  by 
virtue  of  the  execution: — Held,  that  the  declaration 
was  good;  that  the  misrecital  of  the  statute  was  im- 
material, and  that  it  was  not  necessary  to  negative  the 
acts  by  which  a  levy  might  have  been  made.  Holmes 
V.  Spa/rhs,  20  Law  J.  Rep.  (n.s.)  C.P.  194;  12  Com. 
B.  Rep.  242. 

(d)  Acts  of  Bailiff. 

Although  the  sheriff  is  responsible  for  all  acts  of 
his  bailiff  done  in  the  execution  or  under  colour  of  a 
writ  of  execution  because  he  has  committed  the  duty 
which  properly  belongs  to  himself  to  another,  yet,  as 
it  is  no  part  of  the  sheriff's  duty  to  receive  payment 
of  the  amount  for  which  a  judgment  debtor  is  in  his 
custody,  he  will  not  be  liable  if  his  bailiff  receives 
the  amount  of  such  debt  from  the  debtor  and  misap- 
propriates it,  or  neglects  to  pay  it  within  a  reasonable 
time  to  the  creditor,  A  judgment  debtor  being 
taken  under  a  ca.  sa.  paid  the  sheriff's  officer  the 
amount  of  the  debt  and  costs,  and  also  one  guinea, 
officer's  fee  for  executing  the  writ,  3s.  Sd.  for  search- 
ing the  office  for  other  writs  against  him,  and  4s.  6d. 
discharge  fee,  which  were  demanded  from  him  by 
the  sheriff's  officer.  The  sheriff's  oflicer  retained 
this  money  in  his  own  hands,  and  another  writ  of 
ca.  sa.  having  been  issued  into  London  upon  the  same 
judgment,  the  debtor  was  a  second  time  arrested  at 
the  suit  of  the  creditor  and  kept  in  prison  until  the 
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officer  who  had  Brst  arrested  him  and  received  the 
debt,  &c.  did  pay  over  the  amount  to  satisfy  the 
judgment : — Held,  that  although  the  sheriff  was 
liable  in  an  action  on  the  case  for  the  sums  improperly 
taken  as  fees  by  the  bailiff  he  was  not  liable  for  the 
consequences  of  his  negligence  in  not  paying  over  to 
the  execution  creditor  the  amount  he  had  received 
from  the  debtor.  Wood,  or  Woods,  v.  Finnis,  21 
Law  J.  Eep.  (n.s.)  Exch.  138;  7  Exch.  Rep.  363. 

(e)  Receipt  of  Fmea  at  Sessions. 

The  duty  of  the  sheriff,  with  respect  to  the  roll  of 
fines  sent  to  him  by  the  cleric  of  the  peace,  pursuant 
to  statute  3  Geo.  4.  c.  46,  is  not  purely  ministerial, 
and  the  sheriff  is  not  justified  in  levying  a  fine  stated 
in  the  roll  to  be  unpaid,  when  the  amount  has  been 
paid  to  the  sheriff  himself  before  receiving  the  roll. 
The  deputy  clerk  of  the  peace  is  authorized  to  re- 
ceive the  amount  of  fines  imposed  at  the  Quarter 
Sessions;  and  if  he  receives  the  money  and  omits  to 
notify  the  receipt  in  the  roll,  and  damage  accrues  in 
consequence  to  the  party  fined,  the  latter  may  main- 
tain an  action  against  the  deputy  clerk  of  the  peace 
for  negligence.  Wildes  v.  Morris,  22  Law  J.  Rep. 
(K.s.)  M.C.  4. 

Qucere — whether  the  deputy  clerk  of  the  peace  is 
liable  for  acts  of  negligence  of  the  assistant  whom  he 
appoints,  pursuant  to  statute  £9  Geo.  3.  c.  28,  to 
record  the  proceedings  of  the  Justices  sitting  in  a 
second  court  at  the  Quarter  Sessions.     Ibid. 

(/)  Landlord's  Sent. 

Where  the  sheriff  seized  the  goods  of  A,  under  an 
execution  against  the  goods  of  B,  and,  after  the 
making  of  an  interpleader  order,  and  before  the  trial 
of  the  issue,  paid  the  landlord  a  quarter's  rent,  out  of 
the  proceeds  of  the  goods, — Held,  that  the  sheriff 
was  bound  to  pay  over  the  amount  of  the  quarter's 
rent,  as  well  as  the  rest  of  the  proceeds  of  the  sale, 
to  A,  after  the  decision  of  the  issue  in  his  favour. 
White  V.  Binstead,  22  Law  J.  Rep.  (n.s.)  C.P.  115; 
13  Com.  B.  Rep.  304. 

The  statute  of  8  Anne,  c.  14.  s.  1,  under  which  a 
landlord  is  entitled  to  get  his  rent  paid  out  of  goods 
taken  in  execution,  does  not  apply  unless  the  goods 
be  removed  from  the  premises.     Ibid. 

(</)  Possession  for  im/reasonahle  Time. 

A  sheriff,  who  remains  in  possession  under  a  writ 
ofJi.fa.  more  than  a  reasonable  time  is  liable  to  an 
action  of  trespass.  Ash  v.'Dawnay,  22  Law  J.  Rep. 
(n.s.)  Exch.  59;  8  Exch.  Rep.  237. 


(L)  Fbeiqht. 

(M)    DEMURBiOE. 

(N)  Harbour  and  other  Dubs. 
(0)  LiEKf  AND  Mortgage. 
(P)  Collision  and  Damage. 


SHIP  AND  SHIPPING. 
[See  SiopPAGE  IN  TBAssiTn — Warranty.] 

(A)  Charteb-Partt. 

(B)  Insurance. 

(C)  Bill  op  Lading, 

(D)  Cargo,  Sale  or. 

(E)  Owners. 

(F)  Master. 

(G)  Pilot  and  Pilot  Act. 
(H)  Seamen. 

( I )  Passengers  Act. 

(J)  Registry. 

(K)  Sale  and  Transfer. 

Digest,  1850—1855. 


(A)  Charter-Party. 

The  defendants  received  goods  at  Panama,  to  be 
carried  to  and  delivered  in  London,  the  act  of  God, 
the  Queen's  enemies,  pirates,  robbers,  fire,  accidents 
from  machinery,  boilers  and  steam,  the  dangers  of 
the  seas,  roads,  and  rivers  of  whatever  nature  or  kind 
soever  excepted.  The  goods  were  stolen,  without 
violence,  wlien  in  the  course  of  transmission  from 
Southampton  to  London  : — Held,  that  this  was  not 
a  loss  within  the  exception  either  of  "  robbers"  or  ■ 
"  dangers  of  the  roads,"  as  the  word  "  robbers"  meant 
loss  by  violence,  and  "  dangers  of  the  roads"  meant 
either  dangers  of  roads  where  ships  lie  at  anchor,  or 
such  dangers  on  land  as  more  immediately  occur  on 
roads,  e.g.  the  overturning  of  the  carriages.  De 
SothscMld  v.  the  BoyaZ  Mail  Steam- Pachet  Co.,  21 
Law  J.  Rep.  (n.s.)  Exch.  273;  7  Exch.  Rep.  734. 

The  defendant  chartered  the  plaintiff's  vessel  to 
proceed  to  Newcastle-on-Tyne,  and  there  be  ready 
forthwith  "  in  regular  turns  of  loading"  to  take  on 
board  by  spout  or  keel,  as  directed,  a  complete  cargo 
of  four  keels  of  coal,  and  the  remainder  coke. ,  In 
an  action  for  not  loading  the  vessel  with  coke  within 
a  reasonable  time, — Held,  that  evidence  was  admis- 
sible to  explain  the  meaning  of  the  expression  in  the 
charter-party,  "  in  regular  turns  of  loading,"  by  shew- 
ing that  there  was  a  usage  of  the  port  of  Newcastle 
that  vessels  should  take  in  their  cargoes  of  coke  in  a 
certain  regular  order  or  turn;  and-that  the  question, 
whether  the  vessel  was  loaded  within  a  reasonable 
time,  ought  not  to  be  decided  without  reference  to 
such  usage,  if  proved.  Zeideman  v.  Schultz,  23 
Law  J.  Rep.  (n.s.)  C.P.  17;  14  Com.  B.  Rep.  38. 

The  term  "  final  sailing  of  the  vessel  from  the  port 
of  loading"  stated  in  a  charter-party  as  the  period  for 
payment  of  the  freight  or  part  of  it,  means  the  final 
departure  from  the  port  and  being  at  sea  ready  to 
proceed  on  her  voyage,  and  not  merely  having  the 
clearances  on  board,  and  being  ready  to  sail.  Roe- 
landts  v.  Harrison,  23  Law  J.  Rep.  (n.s.)  Exch. 
169. 

In  determining  the  point  at  which  a  vessel  has 
"  finally  sailed,"  the  circumstances  of  the  particular 
port  of  loading  must  be  considered ;  and  where  the 
vessel  was  wrecked  after  having  her  clearances  on 
board,  and  had  left  the  dock  gates,  and  had  reached 
a  ship  canal  between  high  and  low  water,  where  she 
was  subject  to  certain  regulations  under  a  local  act, 
and  where  she  was  liable  to  be  stopped  by  the  har- 
bour master,  it  was  held  that  she  had  not  finally 
sailed  within  the  meaning  of  the  charter-party.  Ibid. 

A  charter-party  provided  that  a  ship  should  "  sail 
and  proceed  from  Amsterdam  with  all  convenient 
speed  to  Liverpool,  to  leave  Amsterdam  not  later 
than  all  March."  On  the  30th  of  March  the  vessel, 
with  apart  of  her  ballast  on  board,  quitted  the  docks 
at  Amsterdam,  and  on  the  same  evening  reached  the 
entrance  of  the  North  Holland  Canal.  On  the  31st 
she  arrived  at  Alkmaar,  and  stayed  there  during  the 
1st  and  2nd  of  April,  being  engaged  in  taking  in  the 
4P 
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remainder  of  her  ballast.  On  the  3rd  of  April  she 
set  ?ail  and  left  Nieuve  Diep,  having  completed  her 
crew  there  on  the  9tb,  and  on  the  17th  arrived  at 
Liverpool: — Held,  that  the  words  "leave  Amster- 
dam" did  not  mean  "sail  on  her  voyage  from  Am- 
sterdam," and  therefore  that  the  agreement  in  the 
charter-party  had  been  fultilled.  Van  Baggen  v. 
Baines,  23  Law  J.  Rep.  (k.s.)  Exch.  213. 

By  a  charter-party  the  master  of  a  vessel  engaged 
to  proceed  with  his  vessel  to  a  particular  colliery  and 
there  take  on  board  for  the  freighters  a  cargo  of  coal. 
Before  thecharter-party  was  signed  both  parties  knew 
that  the  colliery  was  not  at  work,  an  accident  having 
happened  to  the  steam-engine,  and  both  were  told  it 
would  be  repaired  in  a  short  time,  and  that  the  vessel 
would  be  loaded  in  her  turn  within  a  few  days  after 
the  colliery  got  to  work  again,  according  to  the  prac- 
tice of  the  pott,  which  was,  that  ships  were  loaded  in 
their  regular  turns  as  they  were  entered  on  the  col- 
liery books.  The  freighter  had  no  controul  over  the 
colliery.  The  ship  was  loaded  in  her  turn,  but  not 
until  several  days  later  than  the  colliery  agents  had 
led  the  parties  to  expect: — Held,  that  if  the  steam- 
engine  was  repaired  and  the  colliery  got  to  work  in  a 
reasonable  time  after  the  execution  of  the  charter- 
party,  and  if  the  vessel  was  loaded  within  a  reason- 
able time  after  the  colliery  got  to  work,  the  freighters 
were  not  liable  to  compensate  the  master  of  the  vessel 
for  the  delay  in  the  loading.  Harris  v.  Dreesman, 
23  Law  J.  Rep.  (n.s.)  Exch.  220 ;  9  Exch.  Rep.  485. 

The  defendants  agreed  by  a  charter-party  that  the 
ship  should  proceed  to  Galatz,  or  as  near  thereto  as 
she  could  safely  get,  and  there  load  a  cargo,  the  act 
of  God,  &c.  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  during  the  voyage 
excepted.  The  ship  arrived  on  the  5th  of  November 
oiF  the  mouth  of  the  Danube.  At  that  time,  and 
until  the  7th  of  January  following,  the  water  was 
unusually  low  on  the  bar  and  the  ship  was  unable  to 
cross.  On  the  11th  of  December  she  was  obliged  by 
stress  of  weather  to  go  to  Odessa  as  the  nearest  safe 
port,  where  she  afterwards  took  in  a  cargo  and  sailed 
for  England.  On  and  after  the  7th  of  January  there 
was  suiBcient  water  in  the  port  for  the  ship  to  have 
crossed  and  to  have  gone  up  to  Galatz  and  there 
shipped  a  cargo : — Held,  that,  under  these  circum- 
stances, there  was  a  breach  of  the  charter-pai  ty, 
and  that  the  defendants  were  not  justified  in  putting 
an  end  to  the  contract  by  any  of  the  excepted  causes. 
Schilizzi  v.  Derry,  24  Law  J.  Rep.  (n.s.)  Q.B.  193; 
4  E.  &  B.  873. 

Declaration  on  a  charter-party  of  a  ship  from  the 
Tyne  to  Naples,  and  thence  to  Odessa,  there  to  load, 
from  the  factors  of  the  freighter,  a  full  and  complete 
cargo  of  wheat  or  other  grain,  and  to  return  to  Fal- 
mouth or  Queenstown ;  thirty- five  running  and  laying 
days  are  allowed.  Breach,  that  the  defendant  made 
default  in  loading  the  agreed  cargo,  and  kept  and 
detained  the  ship  on  demurrage  at  Odessa,  and  did 
not  pay  the  demurrage.  Pleas,  first,  that  the  defen- 
dant was  a  Britiah  subject,  and  that  after  the  making 
of  the  charter-party,  and  before  the  arrival  of  the 
ship  at  Odessa,  and  before  the  defendant  provided  or 
purchated  any  cargo  for  the  loading  of  the  ship,  war 
wa8declaredagaiiistjtheEmperorofRu8»ia,andOdessa 
had  from  that  time  been  a  hostile  port  in  the  possession 
of  the  Queen's  enemies;  that  it  became  impossible  for 
the  defendant  to  perform  his  agreement,  and  to  fulfil 


the  terms  of  the  charter-party  without  dealing  and 
trading  with  the  Queen's  enemies,  of  which  the  plain- 
tiflf  had  notice  before  the  expiration  of  the  laying 
days,  and  the  charter-party  thereby  became  and  was 
wholly  rescinded.  Secondly,  to  the  second  breach, 
that  the  defendant  did  not  keep  and  detain  the  ship 
on  demurrage  at  Odessa  for  the  days  mentioned  in 
the  declaration.  Replication,  first,  taking  issue;  se- 
condly, to  the  first  plea,  that,  by  an  Order  in  Council 
of  the  same  date  as  the  declaration  of  war,  Her 
Majesty  declared  that  she  would  waive  the  right  of 
seizing  enemies'  property  on  board  neutral  vessels 
unless  contraband  of  war;  and  further,  that  by  an 
Order  in  Council,  dated  the  day  after.  Her  Majesty 
ordered  that  Russian  merchant  vessels  should  be 
allowed  a  certain  time  unmolested  to  load  within  Her 
Majesty's  dominions  and  to  proceed  on  their  voyages; 
and  that,  by  certain  other  Orders  in  Council,  made 
long  before  the  expiration  of  the  thirty-five  running 
days,  and  while  there  was  time  to  load  the  cargo 
within  the  said  running  days,  it  was  ordered  that 
neutral  vessels  should  be  permitted  to  import  and 
export  into  and  from  Her  Majesty's  dominions  goods 
and  merchandise,  not  contraband  of  war,  to  whomso- 
ever the  same  might  belong;  and  further,  that  British 
subjects  and  the  subjects  of  a  neutral  or  friendly  state 
might  freely  trade  with  all  places  not  in  a  state  of 
blockade,  save  and  except  that  no  British  vessel 
should  enter  or  communicate  with  any  port  belong- 
ing to  or  in  the  possession  of  the  Queen's  enemies. 
Averment,  that  the  said  ship  was  a  neutral  vessel  and 
under  a  neutral  fiag,  and  the  plaintiff  the  subject  of 
a  neutral  and  friendly  state;  that  Odessa  was  not  in 
a  state  of  blockade  whilst  the  cargo,  which  was  not 
contraband,  might  have  been  loaded,  and  that  the 
cargo  might  and  ought  to  have  been  loaded,  pursuant 
to  the  charter-party,  in  the  said  ship,  notwithstanding 
the  hostilities : — Held,  upon  demurrer,  that,  assuming 
the  first  plea  to  be  a  sufficient  answer,  the  replication 
was  no  answer  to  it,  as  the  first  and  second  of  the 
Orders  in  Council  relied  upon  were  inapphcable,  and 
the  third,  not  being  contemporaneous  with  the  decla- 
ration of  war,  could  not  prevent  the  dissolution  of  the 

contract,  or,  once  dissolved,  redintegrate  it: But, 

held,  also,  first,  that  the  plea  was  no  answer  to  the 
action,  on  the  grounds,  first,  that  it  was  possible,  and 
even  probable,  that  a  cargo  might  have  been  furnished 
and  loaded  at  Odessa  by  the  defendant's  factors, 
in  pursuance  of  the  charter-party,  without  illegally 
trading  with  the  subjects  of  Russia.  Secondly,  sup- 
posing the  plea  to  mean  that  a  cargo  had  not  been 
obtained  before  the  arrival  of  the  ship  and  could  not 
afterwards  be  procured  without  purchasing  from  Rus- 
sian subjects,  still  that  it  did  not  shew  a  dissolution  of 
the  contract,  as  the  purchase  of  a  cargo  before  the 
arrival  of  the  ship  was  one  mode  of  dealing  under 
the  contract,  equally  open  and  probable;  and  the 
defendant,  therefore,  having  by  his  own  choice,  dis- 
abled himself  from  performing  his  contract,  could  not 
set  up  his  omission  to  procure  a  cargo  before  the 
ship's  arrival  as  an  excuse  for  the  alleged  breach  of 
the  charter-part  V.  Espo^to  v.  Bowden,  24  Law  J. 
Rep.  (n,3.)  Q.B.'  210;  4  E.  &  B.  963. 

■Po  a  declaration  for  breach  of  a  charter-party  in 
rot  loading  a  cargo  at  Odessa,  the  defendant  pleaded 
that  after  the  vessel  had  proceeded  to  Odessa,  and 
before  the  breach  of  contract,  war  was  declared  by 
Her  Majebty  Queen  Victoria  against  the  Emperor 


SHIP  AND  SHIPPING;  (A)  Chamek-Paety. 


659 


of  Russia,  and  they  then  went  to  war,  and  that  ever 
since  that  period  this  kingdom  and  the  empire  of 
llussia  had  been  at  open  war,  of  which  the  plaintiffs 
and  defendant,  before  the  alleged  breach  of  con- 
tract, had  notice;  that  Odessa  was  part  of  the  empire 
of  Bussia,  and  that  the  plaintiffs  and  defendant 
were  natural-born  subjects  of  this  kingdom  and  not 
of  the  empire  of  Russia;  that  the  said  ship  was  a 
British  registered  ship,  and  that  no  licence  for 
loading  a  cargo  on  board  the  said  vessel  at  Odessa 
was  or  could  be  obtained,  and  that  the  defendant 
could  not,  without  trading  and  corresponding  with 
the  enemy,  have  procured  or  received  a  cargo,  or 
loaded  the  said  ship,  as  agreed : — Held,  upon  de- 
murrer, that  the  plea  was  an  answer  to  the  action, 
as  it  shewed  a  dissolution  of  the  contract  by  the 
declaration  of  war  before  any  breach,  and  that  the 
defendant,  without  any  default  on  his  part,  was 
unable  to  provide  or  load  a  cargo  without  trading 
with  the  enemy,  which,  being  a  British  subject,  he 
could  not  lawfully  do.  Seid  v.  Hoskins,  24  Law  J. 
Bep.  (N.s.)  Q.B.  315;  4  E.  &  B.  979. 

The  declaration  alleged  a  charter-party,  under 
which  the  plaintiffs'  ship,  being  tight,  staunch,  &c., 
and  every  way  fitted  for  the  voyage,  should  load  a 
cargo  at  Sunderland,  and  proceed  to  Constantinople, 
*'  one-fourth  of  the  freight  to  be  advanced  on  the 
ship  having  sailed,  less  Si.  per  cent,  for  insurance." 
It  then  averred  that  the  ship  was  loaded,  and  sailed 
for  Constantinople,  pursuant  to  the  charter-party, 
and  alleged  as  a  breach,  that  the  defendant  (the 
charterer)  had  not  paid  the  one-fourth  of  the  freight. 
First  plea,  that  the  ship  did  not  sail  for  Constanti- 
nople pursuant  to  the  charter-party,  on  which  issue 
was  joined.  The  facts  were,  that  the  ship  left 
Sunderland  Docks,  to  save  a  spring  tide,  with  her 
rigging  and  equipment  incomplete,  and  part  of  her 
crew  absent,  and  anchored  in  the  roads,  where  she 
was  lost,  during  the  absence  on  shore  of  the  master, 
who  had  not  then  signed  the  bills  of  lading : — Held, 
that  she  had  not  sailed  pursuant  to  the  charter- 
party.  Thompson  v.  Gillespy,  24  Law  J.  Rep.  (n.s.) 
a.B.  340. 

The  second  plea  was,  that  the  ship  was  not,  at 
the  commencement  of  the  voyage,  tight,  staunch, 
&c.,  and  every  way  fitted  for  the  voyage,  and  by 
reason  of  the  premises  the  ship  and  cargo  were  lost : 
— Held,  a  good  answer  to  the  action,  as  it  shewed 
that  the  advance  of  freight  had  never  become  pay- 
able, but  not  as  avoiding  circuity  of  action.     Ibid. 

The  third  plea  v/as,  that  the  plaintiffs,  after  the 
ship  had  sailed,  negligently  and  improperly  permitted 
the  master  to  go  on  shore  and  the  ship  to  be  left 
without  a  sufitcient  crew,  whereby  the  ship  and 
cargo  were  lost: — Held,  to  be  no  answer  to  the 
action.     Ibid. 

By  a  charter-party,  made  in  London,  the  defen- 
dant contracted  to  load,  in  the  plaintiff's  ship,  "  a 
full  and   complete  cargo   of  sugar,   molasses  ~- 

other  lawful  produce."  By  the  custom  of  Trinidad, 
the  port  of  loading,  a  cargo  was  a  full  and  complete 
cargo  of  sugar  and  molasses  if  it  was  a  full  and 
complete  cargo  of  sugar  and  molasses  packed  in 
puncheons  and  hogsheads,  though  room  for  other 
packages  was  left.  The  defendant  loaded  as  many 
puncheons  and  hogsheads  of  sugar  and  molasses  as 
the  ship  could  hold,  and  some  cocoa  also,  but  still 


there  was  room  for  other  cargo  or  for  more  sugar 
and  molasses  if  packed  in  barrels  or  tierces,  which 
are  ordinary  vessels  for  the  packing  of  sugar  and 
molasses,  but  which  do  not  bring  them  home  in  so 
good  condition  as  the  larger  casks.  In  an  action 
against  the  defendant  for  not  loading  a  full  and 
complete  cargo,  according  to  the  charter-party, — 
Held,  that  the  custom  was  reasonable;  that  evidence 
of  it  was  relevant  and  admissible  for  the  defendant, 
as  it  did  not  vary  the  contract,  but  only  explained 
what  was  the  meaning  of  the  expression  in  the  con- 
tract, "  a  full  and  complete  cargo  of  sugar  and 
molasses."  Cuthbert  v.  Oumming  (in  error),  24 
Law  J.  Rep.  (n.s.)  Exch.  310. 

By  charter-party,  a  vessel,  after  discharging  her 
outward  cargo  for  the  owner's  benefit,  was  to  pro- 
ceed to  Galatz  or  Ibraila,  as  ordered  at  Constanti- 
nople, or  Sulina,  by  the  charterer's  agents,  and  there 
load  a  cargo  of  corn,  and  therewith  proceed  home- 
wards and  discharge  at  a  port  in  the  United  Kingdom, 
and  so  end  the  voyage,  restraints  of  princes  and 
rulers,  the  dangers  of  the  seas,  navigation,  &c.  during 
the  said  voyage,  always  mutually  excepted  ; — Held, 
that  the  voyage  commenced  from  the  period  of  the 
discharge  of  the  outward  cargo,  and  that  the  excep- 
tion as  to  the  restraints  of  princes  applied  to  the 
loading  at  Ibraila,  where  the  vessel  proceeded;  and, 
consequently,  that  it  was  a  good  plea  to  an  action  by 
the  owner  against  the  charterer,  for  not  loading  a 
cargo  at  Ibraila,  that  the  defendant  was  prevented 
from  loading  by  the  restraint  and  prohibition  of  the 
ruler  of  the  country  wherein  Ibraila  is  situate. 
Bruce  v.  Nioohpulo,  24  Law  J.  Rep.  (k.s.)  Exch. 
321. 

On  an  issue  joined  on  this  plea  it  was  proved  that 
no  corn  was  exported  from  Ibraila  during  the  vessel's  ■ 
stay,  and  evidence  was  given  that  Wallaehia,  in 
which  Ibraila  is  situate,  was  invaded  by  the  Rus- 
sians, and  at  the  time  in  question  was  under  the 
command  of  Prince  Gortschakoff,  a  Russian  gene- 
ral, who,  while  at  Ibraila,  being  appUed  to,  to  allow 
grain  to  be  exported,  refused,  and  desired  the  appli- 
cant to  petition  the  commissary  at  Bucharest.  Evi- 
dence was  also  tendered  of  copies  of  placards,  in  the 
name  of  Gortschakoff,  posted  on  the  walls  of  Ibraila, 
at  the  period  of  the  ship's  arrival,  prohibiting  the 
exportation  of  grain; — Held,  that  such  evidence 
was  admissible,  and,  coupled  with  the  other  evidence, 
proved  the  plea.     Ibid. 

Observations  on  an  opinion  expressed  by  Lord 
Cottenham,  that  when  a  merchant  enters  into  a 
charter-party  in  his  own  name,  containing  a  clause 
that  no  goods  shall  be  taken  abroad  without  the 
consent  of  the  freighter  or  his  agent,  and  that  the 
vessel  shall  be  consigned  to  the  freighter's  agent  both 
in  England  and  abroad,  a  third  party  may  deal  with 
the  correspondent  abroad  vrith  respect  to  the  cargo, 
without  inquiring  as  to  the  rights  and  relations 
existing  between  the  charterer  and  his  correspondent. 
ZvXuetav.  Tyrie,  15  Beav.  577. 

A  chartered  a  ship  in  his  own  name,  and  consigned 
it  to  B  in  Cuba  under  an  agreement  that  B  should 
ship  goods  and  consign  them  to  A,  and  that  A  should 
accept  B's  bill  for  their  value.  After  B  had  ac- 
cepted bills  on  the  faith  of  the  agreement,  B  sold 
the  cargo  to  C,  who  had  notice  of  the  terms  of  the 
charter-party,  and  it  was  consigned  to  another  per- 
son : — Held,    that,  assuming  that  the  fact  of  A's 
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appearing  principal  on  the  charter-party  made  it 
incumbent  on  C  to  ascertain  the  relations  between 
A  and  B,  yet  that  as  B  was  actually  the  principal, 
and  not  the  agent  of  A,  C  could  safely  deal  with 
him  for  the  cargo,  and  that  the  circumstance  of  B 
having  committed  a  fraud  on  A  did  not  prevent  C 
irom  obtaining  a  good  title  to  the  goods.     Ibid. 

A  merchant  in  Cuba  sold  part  of  a  cargo  shipped 
by  him  to  B,  and  C  (who  was  A's  correspondent  in 
England)  being  informed  thereof  by  B,  made  no 
claim  until  four  months  afterwards,  when  he  insisted 
on  a  paramount  right  over  B  to  the  cargo : — Held, 
that  even  assuming  he  had  originally  such  right,  his 
conduct  had  been  such  that  a  Court  of  equity  ^^uld 
not  allow  him  to  enforce  it  against  B.     Ibid. 

(B)  Ihsurance. 

A  cargo  of  wheat  was  insured  from  0  to  L,  and 
the  vessel  was  damaged  and  repaired,  and  vessel  and 
cargo  were  hypothecated  for  repairs,  by  a  bottomry 
bond,  and  afterwards  the  vessel  was  wrecked  and 
towed  into  the  port  of  C  by  salvors.  The  cargo  was 
damaged,  but  part  of  it  could  have  been  dried  and 
conveyed  in  a  merchantable  condition  to  L,  the  port 
of  discharge.  Proceedings  were  taken  in  the  Ad- 
miralty Court,  and  a  sum  was  awarded  on  the  bot- 
tomry bond,  and  another  sum  for  salvage : — Held, 
that  in  determining  whether  it  was  "  practicable"  to 
send  the  whole  or  part  of  the  cargo  to  its  place  of 
destination  in  a  marketable  state,  the  jury  ought  to 
have  ascertained  the  costs  of  unshipping,  drying, 
warehousing  and  transhipping  the  cargo  into  a  new 
bottom,  the  cost  of  the  difference  of  transit  to  the 
port  of  discharge  if  it  could  be  only  effected  at  a 
higher  than  the  original  rate  of  freight,  and  the 
amount  of  the  salvage  in  proportion  to  the  value  of 
the  cargo  saved;  that  the  loss  would  have  been  total 
if  the  aggregate  of  those  items  had  exceeded  the 
value  of  the  cargo  at  L,  but  if  the  aggregate  would 
not  have  exceeded  the  value  of  the  cargo  or  the  part 
saved,  then  the  loss  would  have  been  only  partial. 
Held,  also,  that  the  sum  paid  to  the  parties  entitled 
under  the  bottomry  bond,  and  to  the  costs  in  the 
Admiralty  Court,  could  not  be  taken  into  account. 
Rosetto  v.  Gumey,  20  Law  J.  Rep.  (h.s.)  C.P.  257; 
11  Com.  B.  Rep.  176. 

A  marine  policy  was  made  subject  to  certain  rules, 
one  of  which  was  that  ships  were  not  to  sail  from 
any  of  the  ports  following,  between  the  times  set 
opposite  thereto,  that  is  to  say,  from  any  port  on  the 
east  coast  of  Great  Britain  between  the  5th  of 
October  and  the  5th  of  April  to  any  port  in  the 
Belts  between  the  20th  of  December  and  the  15th 
of  February.  The  plaintiff's  vessel  sailed,  on  the 
8th  of  February,  for  F,  a  port  in  the  Belts,  and  was 
lost: — Held,  in  an  action  by  the  assured  against  the 
insurer,  that  the  rule  amounted  to  a  warranty,  and 
not  to  an  exception,  and  that  the  plaintiff  was  not 
entitled  to  recover  in  respect  of  the  loss.  Held, 
also,  that  the  word  "  to  "  as  used  in  this  rule  meant 
"towards."  Colledge  v.  Harty,  20  Law  .1.  Rep. 
(N.s.)  Exch.146;  6  Exch.  Rep.  205. 

Where  corn  is  insured  free  from  average,  and  in 
consequence  of  injury  sustained  by  the  ship  is 
damaged  in  the  voyage  and  taken  out  at  an  inter- 
mediate port  during  the  repairs  of  the  ship,  there  is 
not  a  total  loss  unless  the  corn  is  in  such  a  condition 
that  the  expense  of  bringing  it  to  the  port  of  desti- 


nation for  sale  would  exceed  the  value  of  it  when 
brought;  and  it  is  not  a  proper  question  to  leave  to 
the  jury,  whether  the  insured  had  acted  as  a  prudent 
uninsured  owner  would  have  acted  under  the  cir- 
cumstances. Jteimer  v.  Hingrose,  20  Law  J.  Rep. 
(n.s.)  Exch.  175;  6  Exch.  Rep.  263. 

A  ship  loaded  with  hides  and  tobacco  whilst  on 
her  voyage  encountered  bad  weather  and  shipped 
much  sea  water,  whereby  the  hides  were  wetted  and 
rendered  putrid.  Neither  the  tobacco  nor  the  pack- 
ages containing  it  were  immediately  in  contact  with 
nor  directly  damaged  by  sea-water,  but  the  tobacco 
was  damaged  and  deteriorated  in  flavour  by  the 
foetid  odour  proceeding  from  the  putrid  hides: — 
Held,  that  this  was  a  loss  by  perils  of  the  sea, 
Montoya  v.  ike  London  Assurance  Co.,  20  Law  J. 
Rep.  (N.s.)  Exch.  254;  6  Exch.  Rep.  451. 

A  declaration  in  assumpsit  for  a  total  loss  on  a 
policy  of  insurance  for  1,100/.  on  a  ship  and  cargo, 
stated  that  the  defendants  were  shareholders  of,  and 
partners  in,  the  General  Maritime  Assurance  Com- 
pany, that  the  plaintiff  caused  a  policy  (which  was 
set  out)  to  be  effected  on  the  ship  and  cargo,  and 
which  stated  that  "it  was  declared  and  agreed  by  and 
between  the  company  and  the  assured  that  the 
capital  stock  and  funds  of  the  said  company  should 
alone  be  liable  to  answer  and  make  good  all  claims 
and  demands  whatsoever,  under  and  by  virtue  of  the 
said  policy,  and  that  no  proprietor  of  the  said  com- 
pany, his  or  her  heirs,  executors,  or  administrators, 
should  be  in  anywise  subject  or  liable  to  any  claims 
or  demands,  nor  be  in  anywise  charged  by  reason  of 
the  said  policy  beyond  the  amount  of  his  or  her  share 
or  shares  in  the  capital  stock  of  the  said  company,  it 
being  one  of  the  original  and  fundamental  principles 
of  the  said  company  that  the  responsibility  of  the  in- 
dividual proprietors  should  in  all  cases  and  under  all 
circumstances  be  limited  to  their  respective  shares  in 
the  capital  stock."  The  declaration  then  averred 
that,  in  consideration  of  the  payment  of  the  premium 
and  of  the  promises  of  the  plaintiff,  the  defendants 
then  promised  the  plaintiff  that  they  would  become 
and  be  insurers  to  the  plaintiff  of  the  said  sum  of 
1,100/.  &c.  "  and  would  perform  and  fulfil  all  things 
in  the  said  policy  of  insurance  contained  on  their 
part  as  such  insurers  of  the  said  sum  of  1,100/.  to  be 
performed  and  fulfilled,  and  the  defendants  then  be- 
came and  were  insurers  to  the  plaintiff,  and  duly 
subscribed  the  said  policy  of  insurance  as  such  in- 
surers of  the  said  sum  of  1,100/.  upon  the  said  ship." 
After  stating  the  loss  of  the  ship,  the  declaration  pro- 
ceeded:— "Although  the  capital  stock  and  funds  of 
the  said  company,  always  from  the  time  of  the 
making  the  policy,  hitherto  have  been,  and  still  are, 
sufficient  to  pay  the  plaintiff  the  said  sum  of  1,100/.," 
yet  that  the  defendants  have  not  paid.  To  this  de- 
claration there  was  a  demurrer  by  one  defendant; 
and  by  another  apleaofnon  assumpsit, and  a  traverse 
of  the  allegation  of  the  sufficiency  of  the  capital  stock 
and  funds  of  the  company  to  pay  the  plaintiff.  On 
the  trial  of  the  issues  in  fact,  the  plaintiff  proved 
that  the  defendants  were  all  shareholders,  and  one  of 
them  a  director,  in  the  General  Maritime  Assurance 
Company,  and  put  in  the  deed  of  settlement  of  the 
company  and  the  policy.  The  former  instrument 
stated  that  the  company  was  formed  for  the  purpose 
of  effecting  insurances  on  vebscls,  and  that  it  was 
agreed  that  there  should  be  a  capital  of  1,000,000/. 


SHIP  AND  SHIPPING;  (B)  Insubancb. 


661 


in  100^.  sharea;  that  the  direction  of  affairs  should 
be  vested  in  directors,  who  had  power  to  make  calls; 
that  every  policy  should  be  signed  by  three  directors; 
that  they  should  be  indemnified  for  all  liabilities  out 
of  the  funds  of  the  company;  that  the  directors 
should  cause  it  to  be  stated  in  every  policy  that  the 
subscribed  capital  of  1,000,000/.,  and  the  funds  and 
property  of  the  company  undisposed  of,  should  alone 
be  liable  for  claims  under  a  policy ;  that  the  directors 
issuing  the  policy  should  not  be  responsible,  and  that 
no  proprietor  should  be  liable  beyond  the  amount  of 
his  unpaid  shares.  The  policy  was  signed  by  three 
directors  of  the  company,  none  of  whom  were  de- 
fendants. It  purported  to  be  made  between  the 
company  and  the  assured,  and  contained  the  restric- 
tive clauses  stated  in  the  declaration.  Evidence  was 
also  given  that  only  a  portion  of  the  shares  had  been 
subscribed  for,  and  only  a  quarter  of  those  shares  paid 
up.  It  was  then  proved,  on  behalf  of  the  defendants, 
that  neither  at  the  time  of  the  loss,  nor  since,  had 
the  company  any  available  funds  in  their  hands  out 
of  which  they  could  pay  the  plaintiff: — Held,  in 
error,  (Piatt,  B.  duiitante),  affirming  the  judgment 
of  the  Court  of  Queen's  Bench  on  the  demurrer,  that 
the  declaration  disclosed  a  joint  contract  by  all  the 
defendants  with  the  plaintiff;  and  was,  therefore, 
good.  Hallett  v.  DowdaU  (in  error),  21  Law  J.  Rep. 
(N.s.)  Q.B.  98;  18  Q.B.  Rep.  2. 

Held,  further,  on  a  bill  of  exceptions  (Cresswell,  J. 
and  Waiiams,  J,  dissentiente),  that  the  deed  of 
settlement,  the  policy,  and  the  facts  proved,  contained 
no  evidence  for  the  jury,  on  the  issue  on  non  assump- 
sit, in  support  of  the  joint  contract  alleged  in  the  de- 
claration.    Ibid. 

A  vessel  being  in  the  ordinary  course  of  her  voyage 
moored  in  harbour,  floated  when  the  tide  was  in,  and 
took  the  ground  when  the  tide  was  low.  She  became 

hogged,  or  strained  all  over  in  consequence: Held, 

that  this  did  not  constitute  a  loss  for  which  an  under- 
writer was  liable  as  a  loss  from  perils  of  the  seas,  there 
having  been  no  accident.  Magnus  v.  Buitemer,  21 
Law  J.  Rep.  (n.s.)  C.P.  119;  11  Com.  B.  Rep.  876. 

Fletcher  v.  Inglis,  2  B.  &  Aid.  315,  distinguished. 
Ibid, 

A  ship  on  her  voyage  from  Nantes  to  Dublin  was 
obliged  by  stress  of  weather  to  run  into  the  Bay  of 
Palais,  on  the  coast  of  France,  and  there  let  go  the 
bower  anchors  and  chains.  The  gale  increasing,  and 
the  ship  dragging  the  large  anchor,  the  captain,  for 
the  preservation  of  the  ship  and  the  lives  of  all  on 
board,  and  particularly  to  prevent  the  ship  going  on 
shore,  slipped  both  chains  overboard,  got  the  ship 
under  sail,  and  succeeded  in  entering  the  tidal  harbour 
of  Sanzon,  where,  by  reason  of  its  being  at  the  time 
low  wafer,  the  ship  took  the  ground,  and  for  a  month 
only  floated  about  eight  days,  and  then  only  at  the 
top  of  spring  tides.  When  afterwards  the  ship  pro- 
ceeded to  sea,  it  was  found  that  she  had  become 
strained  and  was  making  water,  in  consequence  of 
which  her  cargo  was  damaged: — Held,  that  the  ship 
was  "stranded"  in  the  harbour  of  Sanzon,  within  the 
meaning  of  the  memorandum  in  a  policy  of  insurance, 
and  that  the  defendant  as  underwriter  was  liable  in 
respect  of  an  average  loss,  occasioned  by  the  damage 
to  the  cargo.  Corcoran  v.  Gurney,  22  Law  J.  Rep. 
(N.S.)  Q-B.  113;  1  E.  &B.466. 

Declaration  on  a  valued  policy  of  marine  insurance, 
underwritten  by  the  defendant  for  100/.,  on  goods 


from  D  to  L,  alleging  a  partial  loss  above  61.  per  cent, 
and  a  breach  of  the  policy  by  reason  of  the  defen- 
dant's non-payment  of  the  loss,  or  any  part  thereof, 
or  of  the  100/.,  or  a  proportional  or  any  part  thereof. 
Plea,  that  before  action  the  proportional  sum  which 
the  defendant  was  liable  to  pay  in  respect  of  the  loss, 
was,  by  agreement  between  the  plaintiff  and  the 
defendant,  adjusted  at  a  certain  rate  per  cent.,  and 
thereby  then  liquidated  and  ascertained  to  be  a 
certain  sum,  against  which  the  defendant  is  willing  to 
set  off  a  larger  sum  due  to  him  from  the  plaintiff  for 
premiums  of  insurance : — Held,  on  demurrer,  to  be  a 
bad  plea ;  that  theaction  was  for  unliquidated  damages, 
and  that  the  adjustment  did  not  make  them  liqui- 
dated, but  was  only  evidence  for  a  jury  of  the  amount 
of  damages.  Luclcie  v.  BusAby,  22  Law  J.  Rep. 
(k.s.)  C.P.  220;  13  Com.  B.  Rep.  864. 

By  a  charter-party,  effected  at  Monte  Video,  on 
the  10th  of  February  1847,  the  vessel  was  to  proceed 
to  the  F  Islands  and  thence  to  S  C,  and  there  to  take 
in  a  cargo,  and  to  discharge  it  at  a  port  in  Europe, 
freight  to  be  paid  at  260/.  a  month,  one  month's  pay 
to  be  paid  when  the  vessel  sailed  from  the  F  Islands, 
the  balance  at  the  port  of  discharge.  The  vessel 
sailed  from  Monte  Video  to  the  F  Islands  with  a 
cargo,  which  she  there  safely  delivered  about  two 
months  afterwards.  While  there  the  plaintiffs  paid 
250/.  for  the  one  month's  pay.  The  vessel  then  went 
to  S  C,  took  in  a  great  portion  of  a  cargo,  and  re- 
turned to  Monte  Video,  where  she  completed  her 
cargo.  There,  also,  in  October  1847,  the  plaintiffs 
and  the  captain  entered  into  a  new  charter-party  with 
respect  to  the  vessel,  by  which  instrument  the  vessel 
was  to  proceed  to  Havre  direct  with  the  cargo  on 
board,  the  freight  to  be  paid  at  the  rate  of  250/.  per 
month,  the  time  to  commence  from  the  26th  of 
March  then  last,  and  to  be  paid  at  the  port  of  dis- 
charge, after  deducting  250/.,  which  it  stated  the 
captain  had  already  received  on  account  of  that 
charter-party.  By  the  direction  of  the  plaintifft, 
his  agent  effected  a  policy  of  insurance,  lost  or  not 
lost,  from  Monte  Video  to  Havre,  on  450/.  freight 
advanced.     The  vessel  was  totally  lost  with  her  cargo 

on  the  voyage  from  Monte  Video  to  Havre: Held, 

that  the  second  charter-party  annulled  the  first,  and 
that  the  parties  were  entitled  to  treat  the  250/.  as 
paid  rmder  the  second  charter-party.  Sllis  v.  Lafone, 
22  Law  J.  Eep.  (n.s.)  Exch.  124;  8  Exch.  Rep. 
546. 

Held,  also,  that  the  plaintiffs  were  entitled  to 
recover  on  the  policy  the  260/.  as  freight  advanced, 
since  that  amount  was  not  a  separate  sum  paid  in 
respect  of  the  voyage  to  the  F  Islands,  but  was  part 
of  an  entire  sum  payable  for  the  whole  voyage,  and 
therefore  remained  at  risk  until  the  vessel  arrived  at 
the  port  of  discharge.     Ibid. 

Held,  further,  that  the  voyage  was  properly  de- 
scribed in  the  policy.     Ibid. 

A  declaration  upon  a  policy  of  insurance,  effected 
to  secure  advances  made  for  the  purpose  of  convey- 
ing Coolies  as  emigrants  from  Canton  to  Callao, 
stated  in  the  usual  form  that  the  perils  insured 
against  veie  of  the  seas,  pirates,  rovers,  thieves,  and 
all  other  the  perils,  &c.,  and  then  averred  a  total  loss 
by  reason  of  the  Coolies,  whilst  on  the  voyage, 
piratically  and  feloniously  murdering  the  captain 
and  part  of  the  crew,  and  forcibly  carrying  away  the 
ship  and  rest  of  the  crew,  so  that  the  ship  nevcT 
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arrived  at  Callao,  and  the  transport  of  the  Coolies 
was  not  completed .  Pleas,  eighthly,  that  after  the 
Coolies  had  so  murdered  the  captain  and  some  of 
the  crew,  and  obtained  possession  of  the  vessel,  they 
caused  the  same  to  be  steered  to  the  nearest  land  for 
the  purpose  of  being  landed,  and  refused  to,  and 
would  not  and  did  not,  proceed  on  the  voyage;  that 
the  vessel  then  was  fit  and  able  to  proceed  to  Callao, 
and  convey  the  emigrants  there;  that  the  rest  of  the 
crew  were  able  and  wilhng  to  take  the  vessel  and  the 
Coolies  there,  if  the  Coolies  had  been  willing,  but 
that  they  refused,  and  by  reason  of  such  refusal,  and 
from  no  other  cause,  the  transport  was  not  com- 
pleted. Ninthly,  as  to  the  taking  of  the  vessel,  that 
the  Coolies  were  unwilling  to  go;  that  they  murdered 
the  captain  and  some  of  the  crew,  and  took  posses- 
sion of  the  vessel  only  to  be  landed,  and  avoid  being 
carried  on  the  voyage,  which  was  the  supposed  pira- 
tical taking  : — Held,  that  neither  of  the  pleas  was 
good,  for  that  the  proximate  cause  of  the  loss  was  the 
seizure  of  the  ship,  and  that  was  one  of  the  perils 
insured  against,  either  as  an  -act  of  piracy  and  theft 
or  as  a  peril  ejusdem  generis,  and  so  falling  within  the 
general  words  of  the  policy.  Naylor  v.  Palmer,  22 
Law  J.  Rep.  (N.3.)  Exch.  329;  8  Exch.  Rep.  739. 

A  vessel  insured  by  a  time  policy  was  during  the 
risk  captured  by  pirates,  and  being  shortly  after 
recaptured  by  an  English  ship  of  war,  was  taken 
possession  of  by  a  prize  crew,  and  sent  to  England 
for  the  purpose  of  being  adjudicated  upon  in  the 
Court  of  Admiralty.  While  on  her  return,  and 
after  the  expiration  of  the  risk,  she  met  with  sea 
damage,  and  was  taken  into  a  port  to  be  repaired, 
where  she  was  sold  by  the  prize  master.  From  the 
time  of  the  recapture  to  the  sale  the  ship  was  in  the 
possession  and  under  the  controul  of  the  prize  crew, 
and  not  of  her  own  crew.  On  her  arrival  in  England 
proceedings  were  taken  in  the  Admiralty  Court 
without  prejudice  to  the  legal  right  of  the  parties, 
and  possession  was  decreed  to  the  owners.  After 
the  termination  of  the  risk,  but  as  soon  as  the  assured 
received  intelligence  of  the  capture  by  the  pirates, 
they  gave  notice  of  abandonment :  —  Held,  that 
under  the  above  circumstances  the  assured  were 
entitled  to  recover  as  for  a  total  loss.  Dean  v. 
Eomly,  23  Law  J.  Rep.  (n.s.)  Q.B.  129;  3  E.  & 
B.  180. 

A  declaration  upon  a  policy  of  insurance  effected 
to  secure  advances  made  for  the  purpose  of  convey- 
ing Coolies  as  emigrants  from  Canton  to  Callao, 
stated,  in  the  usual  form,  that  the  perils  insured 
against  were  of  the  sea,  pirates,  rovers,  thieves,  and 
all  other  the  perils,  &c.,  and  then  averred  a  total 
loss  by  reason  of  the  Coolies,  whilst  on  the  voyage, 
piratically  and  feloniously  murdering  the  captain 
and  part  of  the  crew,  and  forcibly  carrying  away  the 
ship  and  rest  of  the  crew,  so  that  the  ship  never 
arrived  at  Callao,  and  the  transport  of  the  Coolies 
was  not  completed.  Plea,  eighthly,  that  after  the 
Coolies  had  so  murdered  the  captain  and  some  of 
the  crew,  and  obtained  possession  of  the  vessel,  they 
caused  the  same  to  be  steered  to  the  nearest  land 
for  the  purpose  of  being  landed,  and  refused  to  and 
would  not  and  did  not  proceed  on  the  voyage;  that 
the  vessel  then  was  fit  and  able  to  proceed  to  Callao 
and  convey  the  emigrants  there;  that  the  rest  of  the 
crew  were  able  and  willing  to  take  the  vessel  and  the 
Coolies  there  if  the  Coolies  had  been  willing,  but 


that  they  refused,  and  by  reason  of  such  refusiil,  and 
from  no  other  cause,  the  transport  was  not  completed. 
Plea,  ninthly,  as  to  the  taking  of  the  vessel,  that 
the  Coolies  were  unwilling  to  go  to  Peru,  that  they 
murdered  the  captain  and  some  of  the  crew,  and 
took  possession  of  the  vessel  only  to  be  landed  and 
avoid  being  carried  on  the  voyage,  which  was  the 
supposed  piratical  taking : — Held,  that  neither  of 
the  pleas  afforded  any  answer  to  the  declaration,  as 
the  seizure  of  the  ship  by  the  Coolies,  which  was 
an  act  of  piracy,  or  an  act  ejusdem  gene/ris,  covered 
by  the  policy,  was  the  proximate  cause  of  the  loss, 
which  was  complete  and  total  from  the  moment  of 
the  seizure.  Palmer  v.  Naylor  (in  error),  23  Law 
J.  Rep.  (n.s.)  Exch.  323;  10  Exch.  Rep.  382. 

Barratry  may  be  committed  by  the  master  of  a 
ship  who  is  part-owner.  Jones  v.  Nicholson,  23 
Law  J.  Rep.  (n.s.)  Exch.  330;  10  Exch.  Rep.  28. 

Where  the  master,  being  part-owner,  fraudulently 
sold  the  ship  and  cargo,  and  applied  the  proceeds  to 
his  own  use, — Held,  that  this  was  a  loss  insured 
against  by  the  words  "  barratry  of  the  master," — 
and  pel-  Martin,  B.,  also  by  the  words  "all  other 
perils,  losses  and  misfortunes."     Ibid. 

A  declaration  set  out  a  policy  of  assurance  in  the 
ordinary  form  on  a  ship  and  cargo  from  Cardiff  to 
Panama,  with  a  memorandum  statingf  that  the  ship 
and  freight  were  warranted  tree  from  average  under 
51.  per  cent,  unless  general,  or  the  ship  should  be 
stranded,  and  that  the  assurance  thereby  effected 
was  and  should  be  on  money  advanced  on  account 
of  ii-eight  valued  at  815?.,  and  alleged  that  E  S  was 
interested  in  the  money  insured  against,  being  money 
advanced  to  him  as  owner  of  the  ship  on  account  of 
freight  of  the  cargo,  and  that  the  insurance  was  made 
for  his  benefit  and  on  his  account.  It  then  further 
alleged  that  during  the  voyage  and  the  continuance 
of  the  risks  insured  against,  the  ship,  with  the  cargo, 
was  by  the  force  and  violence  of  the  winds  and  wave?, 
and  by  means  of  stormy  and  tempestuous  weather, 
greatly  damaged  and  injured,  and  in  consequence 
the  master  of  the  shi'p,  in  order  to  enable  the  ship 
to  prosecute  the  adventure  and  proceed  on  the  voy- 
age, was  compelled  and  did  put  in  at  Valparaiso  to 
repair,  and  did  then  and  there  repair  the  said 
damage  and  injury,  and  that  the  costs  and  expenses 
incurred  in  and  about  repairing  the  said  damage  and 
injury,  and  in  and  about  unloading  and  reloading 
the  cargo,  which  was  necessarily  unloaded  for  the 
said  repairs  and  reloaded,  and  in  and  about  providing 
stores,  &c.,  amounted  to  a  large  sum,  to  wit,  &c., 
and  that  divers  of  the  said  costs  and  expenses  were 
the  subject  of  a  general  average  loss  and  contribution 
amongst  all  parties  interested  in  the  ship,  cargo,  and 
the  freight,  and  the  money  advanced  on  account  of 
freight,  &c.  Breach,  that  the  defendant  had  not 
contributed  according  to  the  rate  and  quantity  of  the 
sum  in  the  said  policy  assured  by  him,  nor  paid  any 
part  of  the  charges  incurred  in  respect  of  the  safe- 
guard and  recovery  of  the  said  ship  and  cargo.  Pica, 
that  the  policy  was  made  in  London,  and  according 
to  the  usage  and  custom  of  merchants,  underwriters, 
and  others  effecting  and  underwriting  marine  insur- 
ances in  London,  and  the  known  and  accepted  mer- 
cantile interpretation  and  meaning  of  a  policy  so 
worded,  an  insurer  of  money  advanced  on  account 
of  freight  was  not  liable  to  a  general  average  loss  or 
contribution  : — Held,  upon  demurrer,  first,  that  the 
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declaration  sufficiently  shewed  a  loss  in  respect  of 
which  a  claim  to  general  average  contribution  arose, 
and  for  which  the  underwriters  to  the  policy  were 
liable;  secondly,  that  "money  advanced  on  account 
of  freight"  might  be  insured  as  freight,  and  that 
there  was  nothing  in  the  description  of  the  interest 
insured  by  the  policy  to  lead  the  underwriters  to 
infer  that  the  insurance  was  effected  by  the  charterer 
or  shipper,  and  not  by  the  ship-owner;  thirdly,  that 
the  alleged  usage  was  in  derogation  and  contradiction 
of  the  written  contract,  and  could  not  be  set  up  in 
bar  of  the  action,  and,  therefore,  that  the  plea  was 
bad.  Hall  v.  Jcmson,  24  Law  J.  Rep.  (n.s.)  Q..B. 
97;  4  E.  &  B.  500. 

On  an  insurance  of  a  vessel  at  and  from  New 
York  to  Quebec,  during  her  stay  there,  thence  to 
the  United  Kingdom,  the  said  ship  being  warranted 
to  sail  from  Quebec  on  or  before  the  1st  of  November 
A.D.  1853, — Held,  that  the  assurer  was  liable  for  a 
loss  occurring  on  the  voyage  to  Quebec  after  the  1st 
of  November  1 853.  £aines  v.  Holland,  24  Law  J. 
Kep.  (n.s.)  Exch.  204;  10  Exch.  Rep.  802. 

The  owner  of  six  ships  by  a  deed  to  which  he  and 
two  trustees  alone  were  parties,  and  which  was  duly 
registered,  assigned  them  to  two  trustees  for  securing 
sums  of  money  expressed  to  be  lent  to  him  by  them 
(but  which  in  fact  had  been  lent  by  the  plaintiffs), 
and  covenanted  to  insure  each  vessel  in  the  sum  of 
1,500/.  at  the  least,  and  on  request  to  assign  the 
policies  to  the  trustees.  He  did  insure  the  ships 
in  his  own  name  through  the  agency  and  in  the 
name  of  a  broker  who  had  notice  of  the  mortgage, 
but  who  had  been  informed  by  the  owner  that  insur- 
ances had  been  effected  by  the  trustees  in  respect  of 
their  interest,  and  who  trusted  him  in  the  belief 
that  the  insurances  were  on  the  owner's  own  account 
in  respect  of  his  interest  as  mortgagee.  One  of  the 
ships  insured  for  l,000i.  was  lost.  The  owner  sub- 
sequently became  bankrupt.  The  broker  was  a 
creditor  of  the  owner  for  premiums  on  the  insurance 
policies  and  for  1 00/.,  cash  advanced  after  the  poli- 
cies had  been  effected,  and  he  brought  an  action 
against  the  underwriters  for  the  monies  secured  by 
the  policies.  In  a  suit  by  the  plaintiffs,  who  had 
really  lent  the  money  on  the  mortgaged  security, 
against  the  broker,  the  underwriters  and  the  trustees 
for  the  plaintiffs,  asking  a  declaration  that  the  pro- 
ceeds of  the  policies  belonged  to  the  plaintiffs,  and 
for  an  account  and  injunction: — Held,  first,  that 
the  provisions  of  the  Ship  Registry  Act  afforded  no 
defence  to  the  suit;  secondly,  that  the  broker  was 
not  entitled  to  a  general  lien  for  the  whole  balance 
due  to  him  from  the  bankrupt,  but  only  on  each 
pohcy  for  the  sums  paid  in  respect  of  that  policy; 
thirdly,  that  the  assignees  had  no  title  under  the 
order  and  disposition  clause  in  the  Bankruptcy  Act. 
LadbroU  v.  Lee,  4  De  Gex  &.  S.  106. 

(C)  Bill  of  Ladino. 

W  at  Amsterdam  bought  of  the  defendants,  mer- 
chants at  Dantzic,  a  cargo  of  wheat,  which  was 
shipped  by  the  defendants  in  a  ship  chartered  by 
them,  under  a  bill  of  lading  making  it  deliverable 
"  to  order  or  assigns,"  which  they  indorsed  in  blank 
and  forwarded  to  C  and  S  in  London,  together  with 
directions  to  follow  the  instructions  of  W,  on  whose 
account  they  advised  C  &  K  that  they  had  drawn  upon 
them  for  the  price,  "  which  drafts  we  recommend  to 


your  protection  on  account  of  W."  C  &  S  in  reply 
stated  that  they  would  follow  the  orders  of  W  with 
the  bill  of  lading,  and  that  the  drafts  would  be  pro- 
tected on  presentation  for  account  of  W.  W,  in  fact, 
bought  the  cargo  for  P,  but  this  was  unknown  to  the 
defendants.  W  had  previously  to  the  sending  of 
the  bill  of  lading  informed  C  &  S  that  he  had  on 
account  of  P  opened  a  credit  with  them  in  favour 
of  the  defendants,  and  had  requested  C  &  S  to 
honour  their  draft  against  the  bill  of  lading,  and  to 
debit  it  to  P.  P,  who  had  had  frequent  similar 
dealings  with  them,  obtained  from  A  &  B  in  London 
an  advance  on  the  promised  deposit  of  the  bill  of 
lading,  which  he  handed  to  them  indorsed  by  the 
defendants  on  the  8th  of  January,  and  A  &  B  on 
the  same  day  handed  it  over  to  the  plaintiffs  as  a 
security  for  an  advance  then  actually  made  by  them 
in  the  ordinary  course  of  their  business.  The  bill 
of  lading  was  in  the  hands  of  C  &  S  on  the  morning 
of  the  8th  of  January;  but  there  was  no  evidence 
to  shew  how  it  came  into  the  possession  of  P.  On 
the  8th  of  January  the  defendants'  draft  was  left 
with  C  &  S  for  acceptance,  and  on  the  following  day 
was  returned  dishonoured,  when  the  defendants' 
agent  demanded  the  bill  of  lading  from  C  &  S,  but 
it  was  not  delivered  up  by  them.  C  &  S  and  W 
afterwards  stopped  payment,  and  the  defendants  had 
never  been  paid  any  part  of  the  price  of  the  wheat. 
On  the  arrival  of  the  cargo  it  was  taken  possession 
of  by  the  defendants,  who  obtained  the  delivery  of 
it  from  the  captain  on  payment  of  the  freight,  and 
refused  to  deliver  it  up  to  the  plaintiffs.  In  an 
action  for  converting  the  cargo, — Held,  that,  sub- 
ject to  the  right  of  stopping  im  tramsitu,  the  cargo 
vested  in  the  vendee  when  the  cargo  was  loaded  and 
the  indorsed  bill  of  lading  was  sent  by  the  defendants 
to  C  &  S ;  and  that  the  right  to  stop  in  transitVi 
could  not  be  defeated  by  a  iond  fide  indorsement 
for  value  of  the  bill  of  lading,  unless  it  was  so 
indorsed  by  the  authority  of  the  defendants;  that 
the  delivery  of  the  bill  of  lading  by  C  &  S  to  P 
(which  the  Court  inferred)  was  not,  under  the  cir- 
cumstances of  the  case,  an  excess  of  authority,  as 
no  condition  was  imposed  that  the  bill  of  lading 
should  not  be  handed  over  before  acceptance  of  the 
draft.  Gv/mey  v.  Behrend,  23  Law  J.  Rep.  (h.3.) 
Q.B.  265;  3  E.  &  B,  632. 

(D)  Sale  of  Carqo. 

The  plaintiffs,  merchants  at  Smyrna,  chartered  a 
vessel  to  proceed  to  Salonica,  and  there  having 
loaded  a  cargo  of  Indian  corn  to  proceed  to  a  safe 
port  in  the  United  Kingdom.  The  plaintiffs  accord- 
ingly shipped  at  Salonica,  1,180  quarters  of  Indian 
corn;  and  on  the  22nd  of  February  1848,  the  master 
signed  a  bill  of  lading,  making  the  corn  deliverable 
"  to  order  of  the  plaintiffs  or  to  their  assigns,  he  or 
they  paying  freight  as  per  charter-party."  The 
plaintiffs  indorsed  the  bill  of  lading,  and  sent  it, 
together  with  the  charter-party,  to  B,  their  London 
agent,  with  orders  to  sell  the  cargo  on  their  account; 
and  they  also,  through  B,  insured  the  cargo  "  at 
and  from  Salonica  to  the  port  of  discharge  in  the 
United  Kingdom,"  &c.,  "  corn  warranted  free  from 
average  unless  general,  or  the  ship  be  stranded." 
On  the  1st  of  May  1 848,  B,employed  the  defendants, 
corn-factors  in  London,  to  sell  the  cargo,  and  sent 
them  the  bill  of  lading  indorsed,  the  charter-party, 
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and  policy  of  insurance ;  and  they  advanced  600Z. 
on  the  car^o.  The  custom  of  corn-factors  is  to  sell 
under  a  del  credere  commission,  and  when  so  selling 
not  to  mention  the  purchaser.  On  the  1.5th  of  May 
1848  the  defendants  f.old  the  cargo  to  C,  and  sent 
him  a  bouglit  note,  which  stated  that  he  had  bought 
of  them  "  1,1(30  quarters  of  Salonica  Indian  corn 
of  fair  average  quality  when  shipped,  at  27s.  per 
quarter,  free  on  board,  and  including  freight  and 
insurance,  to  a  safe  port  in  the  United  Kingdom, 
payment  at  two  months  from  this  date,  upon  handing 
over  shipping  documents."  On  the  same  day  the 
defendants  wrote  to  B,  advising  him  of  the  sale,  but 
without  making  any  mention  of  the  purchaser  or  of 
commission.  The  vessel  sailed  from  Salonica  on  the 
23rd  of  February,  and  having  met  with  tempestuous 
weather,  the  cargo  became  so  heated  and  fermented 
that  the  vessel  was  obliged  to  put  into  Tunis  Bay, 
■where  the  cargo,  having  been  surveyed,  was  found 
to  be  unfit  to  be  carried  further,  and  on  the  24th  of 
April  it  was  sold.  On  the  23rd  of  May,  C  gave  the 
defendants  notice  that  he  repudiated  the  contract, 
on  the  ground  that  the  cargo  did  not  exist  at  the 
time  of  the  sale  to  him.  In  March  1849  C  became 
a  bankrupt.  The  plaintiifs  brouglit  the-  present 
action  against  the  defendants  to  recover  the  price 
of  the  cargo,  and  declared  specially  on  a  del  credere 
guarantie: — Held,  first,  that  evidence  was  not  admis- 
sible of  usage  to  explain  the  meaning  of  the  contract. 
Ooviwrier  v.  Hastie,  22  Law  J.  Rep.  (n.s.)  Exch. 
97;  8  Exch.  Eep.  40. 

Secondly,  that  the  meaning  of  the  contract  was,  that 
the  purchaser  bought  the  cargo  if  it  existed  at  the 
date  of  the  contract;  but  that,  if  it  had  been  damaged 
or  lost,  he  bought  the  benefit  of  the  insurance;  and, 
therefore,  he  was  bound  to  pay  the  stipulated  price 
in  a  reasonable  time  after  the  bill  of  lading  and  other 
shipping  documents  were  handed  over  to  him.  Pol- 
lock, C.B.  disseniiente.     Ibid. 

Thirdly,  that  the  defendants  were  responsible  for 
the  default  of  the  purchaser  by  reason  of  their  del 
credere  commission,  although  there  was  no  guarantie 
in  writing  signed  by  them  within  the  4th  section  of 
the  Statute  of  Frauds.     Ibid. 

Fourthly,  that  the  plaintiffs  were  entitled  to  judg- 
ment non  ohstante  veredicto  on  a  plea,  which  stated 
that,  at  the  time  the  defendants  were  employed  to  sell 
the  corn,  it  was  heated  and  fermented,  and  had  been 
unloaded  and  sold  ;  that  the  defendants  and  C  were 
ignorant  of  the  premises;  and  that  C  repudiated  the 
contract  in  a  reasonable  time  after  the  sale,  and 
before  the  time  of  payment.     Ibid. 

The  plaintiffs  having  chartered  a  vessel,  and  loaded 
it  at  Salonica  with  a  cargo  of  Indian  corn,  insured  it 
"  at  and  from  Salonica  to  the  port  of  discharge,  in 
the  United  Kingdom,"  &c.  "  corn  warranted  free  of 
average  unless  general  or  the  ship  be  stranded,"  and 
employed  the  defendants,  who  were  corn-factors,  to 
sell  the  cargo.  The  latter,  on  the  16th  of  May,  sold 
it  to  C.  The  bought  note  stated  that  he  had  bought 
of  the  defendants  "  a  cargo  of  about  1,180  quarters  of 
Salonica  Indian  com  per  K.P.  from  Salonica  of  a 
fair  average  quality  when  shipped,"  &c.  "  at  275.  a 
quarter  free  on  board,  and  including  freight  and 
insurance  to  a  safe  port  in  the  United  Kingdom," 
&c.  "  payment  at  two  months  from  this  date  or  in  cash 
less  discount,"  &.c.  "  upon  handing  shipping  docu- 
ments."    Prior  to  this  date,  the  vessel  having  sailed 


from  Salonica  with  the  cargo  described  in  the  bought 
note,  was  obliged  to  put  into  Tunis  in  distress.  On 
examination,  it  was  found  that  the  cargo  was  so 
heated  and  damaged  that  it  was  unfit  to  be  carried 
further,  and  it  was  consequently  unshipped  and  sold 
by  the  captain  at  Tunis,  on  the  2-lth  of  April,  by 
public  auction.  These  facts  were  not  known  to  any 
of  the  parties  interested  in  the  cargo  until  after  the 
sale  to  C  : — Held,  that  the  contract  was  a  contract 
for  the  sale  of  a  cargo  supposed  to  exist  and  to  be 
capable  of  transfer  at  the  time  of  the  purchase,  and 
that  as  the  corn  had  been  sold  and  delivered  to 
otiiers  by  the  captain  before  the  contract  was  made, 
it  consequently  could  not  be  enforced.  Hastie  v. 
Couturier,  22  Law  J.  Eep.  (n.s.)  Exch.  299;  8  Exch. 
Eep.  40. 

The  defendant  sold  to  the  plaintiff  at  Liverpool 
a  cargo  of  corn ;  the  bought  and  sold  notes  described 
it  as  "  the  cargo  per  Prima  Donna,  now  at  Queens- 
town,  as  it  stands,  consisting  of  1,300  quarters 
Ibraila  Indian  corn,  at  the  price  of  30s.  per  imperial 
quarter;  the  quantity  to  be  taken  from  the  bill  of 
lading,  and  measure  calculated  220  quarters  equal 
to  100  kilos.  Payment  cash  on  handing  shipping 
documents  and  policy  of  insurance."  At  the  time 
when  the  contract  was  made,  the  ship  was  at 
Queenstown  waiting  for  orders,  and  neither  the  bill 
of  lading  nor  policy  of  insurance  was  then  in  Liver- 
pool. When  they  arrived  the  defendant  sent  an 
invoice,  calculating  the  price  at  30s.  on  1,667  quar- 
ters, which  was  the  quantity  specified  in  the  bill  of 
lading,  reduced  from  kilos  to  quarters,  at  the  rate 
stated  in  the  note,  and  the  plaintiff's  paid  that  price 
(less  freight  and  interest)  to  the  defendant,  and  re- 
ceived in  exchange  the  shipping  documents  and 
policy  of  insurance.  When  the  cargo  was  delivered 
it  was  found  to  measure  only  1,614  quarters.  There 
was  no  evidence  to  shew  how  the  deficiency  arose, 
or  that  either  party  was  aware  of  it,  or  had  measured 
the  cargo  before  the  sale.  The  plaintifl?  thereupon 
sued  the  defendant  for  the  deficiency  (53  quarters) 
at  30s.  per  quarter  : — Held,  that  the  parties  had 
agreed  by  the  contract  to  take  the  quantity  as  fairly 
represented  in  the  bill  of  lading,  and  that  the  price 
was  to  be  paid  on  that  footing,  the  purchaser  taking 
the  chance  of  the  actual  quantity  turning  out  to 
exceed  or  fall  short  of  that  specified  in  the  bill  of 
lading;  and  that  consequently  the  action  could  not 
be  maintained.  Oovas  ^..Bingha/m,  23  Law  J.  Eep. 
(N.s.)  Q.B.  26;  2E.&B.  836. 

The  declaration  stated  that  the  plaintiff  had 
agreed  to  buy  and  the  defendants  to  sell  from  300 
to  350  bales  of  wool;  to  arrive,  at  \()\d.  per  pound, 
laid  down  either  at  Liverpool,  Hull,  or  London, 
deliverable  at  Odessa  during  August,  to  be  shipped 
with  all  despatch,  warranted  fine  average  quality, 
but  if  otherwise,  to  be  taken  with  fair  allowances  as 
decided  by  a  named  referee,  "subject  to  the  safe 
arrival  of  the  wool  in  good  condition  at  any  of  the 
ports  stated,  and  the  name  of  the  vessel  to  be 
declared  as  soon  as  the  wools  are  shipped;  payment, 
cash  in  fourteen  days,  less  XI.  10s.  per  cent,  discount, 
from  the  date  of  finishing  loading."  It  then  averred 
that  the  wool  was  shipped  during  August  and  arrived 
at  Liverpool  in  November,  and  general  performance 
of  conditions  precedent  by  the  plaintiff,  and  stated 
the  breach  to  be  the  non-acceptance  of  the  wool  and 
non-payment.     Plea,  that  the  defendants  agreed  to 
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buy  the  wool  for  the  purpose  of  re-sale  ;  that  wool 
varies  in  price,  and  that  it  could  not  be  re-sold 
before  the  name  of  the  vessel  by  which  it  was  shipped 
was  declared  according  to  the  contract;  that  the 
plaintiff  had  notice  of  the  premises,  and  that  the 
name  of  the  vessel  upon  which  the  wool  was  shipped 
was  not  declared  as  soon  as  it  was  shipped,  but  was 
delayed  for  a  long  and  unreasonable  time,  during 
which  period  the  price  of  wool  fell ;  and  because  of 
the  delay  of  the  plaintiff  in  declaring  the  vessel,  the 
defendants  refused  to  accept  or  pay  for  the  said 
wool : — Held,  upon  demurrer,  that,  according  to  the 
true  construction  of  the  agreement,  taken  with  th& 
facts  stated  in  the  plea,  and  in  the  absence  of  any 
act  by  the  defendants  amounting  to  a  waiver,  the 
declaring  the  name  of  the  vessel  was  a  condition 
precedent,  and  the  plea,  therefore,  good.  Orwves  v. 
Zegg,  23  Law  J.  Rep.  (n.s.)  C.P.  228;  11  Exch. 
Rep.  642. 

(E)  Owners. 

A  declaration  in  assumpsit  stated  that  the  defen- 
dant was  the  owner  of  a  certain  ship  at  a  certain  port 
beyond  the  seas,  and  bound  from  thence  to  London ; 
that  the  plaintiffs  caused  certain  goods  to  be  shipped 
on  board  the  said  ship  at  the  said  port,  to  be  carried 
thence  to  London,  and  there  delivered  to  the  plain- 
tiffs for  certain  freight;  that  the  ship  set  sail  and 
proceeded  on  her  voyage;  that  having  been  injured 
by  tempestuous  weather,  the  master  was  obliged  to 
put  into  the  port  of  Monte  V.  in  order  to  have  her 
repaired;  that  to  pay  for  these  repairs,  it  became 
necessary  for  the  master  to  raise  money,  and  with- 
out his  so  doing  the  vessel  would  have  been  unable 
to  leave  the  port;  and  that  the  master,  not  being 
able  to  raise  the  money  otherwise,  took  the  goods  of 
the  plaintiffs  and  sold  them  for  a  certain  sum,  with 
which  he  paid  the  expenses  of  the  repairs;  that  the 
defendant  promised  to  pay  the  plaintiffs  the  value 
for  which  the  goods  would  have  sold  had  they  been 
delivered  by  the  defendant  to  the  plaintiffs  in  Lon- 
don. Plea — so  far  as  the  declaration  claims  or  seeks 
to  recover  damages  beyond  the  value  of  the  ship 
and  freight  thereinafter  mentioned,  in  respect  of  the 
breaches  of  promise  complained  of,  that  the  plaintiffs 
ought  not  to  maintain  their  action  to  recover  dam- 
ages to  a  greater  amount  than  aforesaid,  because, 
after  the  goods  were  shipped  and  before  any  part 
had  been  conveyed  to  London,  and  whilst  they  were 
in  the  custody  and  under  the  controul  of  the  master, 
the  master  wrongfully  and  without  any  authority 
from  the  defendant,  and  without  his  knowledge, 
privity,  or  consent,  sold  the  goods,  and  the  defendant 
thereby  was  unable  to  deliver  them  to  the  plaintiffs. 
That  the  defendant,  at  the  said  time  when,  &c.,  was 
the  owner  of  a  British  ship  duly  registered;  that  the 
goods  were  shipped  by  being  received  into  the 
custody  of  the  master;  and  that  the  defendant  never 
personally  accepted  or  received  nor  did  he  interfere 
with  them  or  the  shipping  or  the  sale,  except  as 
such  owner  of  the  vessel;  that  the  shipping  and  sale 
took  place  after  the  1st  of  September  1813,  and  that 
the  sale  was  done  without  the  fault  or  privity  of  the 
defendant;  and  further,  that  the  value  of  the  ship, 
together  with  the  value  of  the  freight  due  or  to  grow 
due  during  the  voyage,  did  not  exceed  a  certain  sum 
therein  named : — Held,  on  special  demurrer,  first, 
that  the  plea  was  bad,  as  it  was  pleaded  merely  to 
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the  damages;  secondly,  that  when  goods  forming 
part  of  the  freight  of  a  ship  had  been  sold  at  an 
intermediate  port  to  defray  expenses  necessarily 
incurred  in  repairing  the  vessel,  the  merchant  is  not 
entitled  to  claim  from  the  shipowner  the  price  which 
they  might  have  realized  at  the  port  of  delivery 
unless  the  ship  arrives;  and  that  as  the  declaration 
did  not  contain  any  averment  of  the  arrival  of  the 
ship  at  her  port  of  destination,  it  was  bad.  Athmson 
\.  Stephens,  21  Law  J.  Rep.  (n.s.)  Exch.  329;  7 
Exch.  Rep.  S67. 

Semble,  that  the  plea  did  not  bring  the  case 
within  the  53  Geo.  3.  c.  159.     Ibid. 

The  26  Geo.  3.  u.  86.  o.  2.  limiting  the  responsi- 
bility of  shipowners  for  a  loss  occasioned  by  fire, 
does  not  extend  to  the  case  of  a  fire  happening  on 
board  a  lighter,  employed  in  carrying  goods  from  the 
shore  to  be  loaded  on  board  a  ship.  Morewood  v. 
PolloTc,  22  Law  J.  Rep.  (n.s.)  Q,.B.  2S0;  1  E.  &  B. 
743. 

Declaratioji  alleging  the  delivery  of  cotton  to  the 
defendants,  the  owners  of  the  ship  B,  at  the  town  of 
M,  to  be  safely  carried,  conveyed  to  and  shipped  on 
board  of  the  said  ship,  and  carried  and  conveyed  in 
the  said  ship  to  L,  and  there  delivered  to  the  plain- 
tiffs, &c.,  and  although  the  defendants  received  the 
said  cotton  to  be  carried,  &c.,  and  had  delivered  a 
small  part  of  the  said  cotton  at  L,  yet,  &c.  they  did 
not  safely  carry  and  convey  on  board  the  said  ship 
the  residue  of  the  said  cotton,  &c.,  but,  by  and 
through  the  carelessness  and  negligence  of  the  de- 
fendants and  their  servants,  the  said  residue  while  the 
same  was  on  board  of  a  lighter  for  the  purpose  of 
being  shipped  on  board  the  said  ship,  and  before  the 
same  was  shipped,  was  destroyed  by  fire.  Plea,  that 
the  said  lighter  was  a  vessel  necessarily  and  pro- 
perly, and  according  to  the  custom  of  the  port  of 
M,  used  for  carrying  the  cotton  from  the  land  to  the 
ship,  &c.;  that  the  said  carelessness,  &c.  was  solely 
the  negligence,  &c.  of  the  defenjiants'  servants,  in 
the  absence  of  the  defendants,  and  of  which  the 
defendants  were  guilty,  if  at  all,  merely  as  the 
masters  of  and  responsible  for  such  servants,  and 
not  otherwise;  and  that  the  said  residue  was  con- 
sumed by  the  said  fire  in  the  declaration  mentioned, 
and  was  not  lost  by  or  through  any  other  cause 
whatever,  &c. ; — Held,  upon  demurrer,  that  as  the 
cotton,  at  the  time  of  the  fire,  was  not  on  board  the 
ship  of  which  the  defendants  were  the  owners,  they 
were  liable  for  the  loss;  and  that  the  plea,  therefore, 
was  no  answer  to  the  action.     Ibid. 

The  defendant,  being  the  registered  owner  of  a 
ship,  in  18S2  agreed  to  sell  it  to  G,  for  the  purpose 
of  carrying  emigrants  to  Australia,  the  defendant 
contracting  to  repair  her  so  that  she  should  be  ap- 
proved by  the  Emigration  Commissioners,  and  the 
purchase-money  to  be  paid  out  of  the  freight  re- 
ceived. This  agreement  was  void  for  not  reciting 
the  certificate  of  registry.  G,  with  the  privity  of 
the  defendant,  appointed  T  master  of  the  ship  for 
the  voyage  to  Australia,  and  he  was  registered 
accordingly.  T  went  on  board  in  September  1862, 
and  acted  as  master,  but  the  defendant,  during  the 
whole  of  the  time  that  T  acted  as  master,  had  ship- 
keepers  and  an  agent  on  board  who  superintended 
the  repairs  and  paid  the  dock  dues.  By  the  defen- 
dant's order,  and  at  his  expense,  the  ship  while  in 
dock  was  new  coppered  and  supplied  with  standing 
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rigging,  but  he  refused  to  supply  new  running  rig- 
ging. The  plaintiff,  upon  the  order  of  T  while  he 
was  acting  and  registered  as  master,  supplied,  for  the 
necessary  repairs  of  the  ship,  then  in  dock  at  Lon- 
don, rope,  which  was  worked  up  into  the  running 
rigging,  the  invoice,  debiting  "  Capt.  T  and  owners," 
being  sent  to  the  defendant  with  a  demand  of  pay- 
ment. The  plaintiff  had  no  knowledge  either  of  G 
or  the  defendant,  but  had  inspected  the  ship's  register, 
but  it  did  not  appear  whether  this  was  before  or 
after  the  rope  was  supplied.  The  defendant,  not 
being  able  to  obtain  payment  of  the  purchase-money, 
in  October  1852  resumed  possession  of  the  ship  in 
the  absence  of  T,  and  having  completed  her  outfit 
sent  her  upon  his  own  account  on  the  voyage,  under 
a  different  master,  with  the  rope  in  question  on 
board.  The  defendant  always  remained  registered 
as  owner  of  the  ship,  but  had  never  seen  T  nor 
given  him  any  directions  to  piirchase  anything  for 
the  use  of  the  ship  : — Held,  by  Lord  Campbell, 
C.J.,  Wightman,  J.  and  Crom^ton,  J.  ( dUsentiente 
Erie,  J.)  that  upon  this  evidence  it  was  properly  left 
to  the  jury  to  say  whether,  as  between  the  plaintiff 
and  himself,  the  defendant  had  given  authority  to  T 
to  order  the  rope  to  be  supplied  for  the  use  of  the 
ship.  Frost  v.  Oliver,  22  Law  J.  Rep.  (h.s.)  Q,B. 
353;  2  E.  &  B.  301. 

Damage  done  to  goods  on  board  a  ship  by  rats,  is 
not  within  any  of  the  exceptions  in  the  ordinary  bill 
of  lading;  and  the  shipowner  is  liable  for  such 
damage,  although  there  are  cats  on  board.  Laver- 
<mi  V.  Drury,  22  Law  J.  Eep.  (n.s.)  Exch.  2  ;  8 
Exch.  Rep.  166. 

Qucere — whether  damage  caused  in  consequence 
of  rats  making  a  hole  in  the  ship  and  letting  in  the 
water,  would  be  within  the  exceptions  in  the  bill  of 
lading.     Ibid. 

The  owner  of  a  vessel  which  has  been  sunk  in  a 
navigable  river  is  bound  to  use  proper  care  to  pre- 
vent accidents  to  other  vessels  so  long  as  he  has  the 
possession,  controul,  and  management  of  the  vessel, 
that  is,  so  long  as  by  due  care  and  exertion  he  can 
either  remove  the  vessel,  or  so  far  shift  its  position 
as  to  prevent  such  injury.  This  duty  attaches  to 
the  ownership  for  the  time  being,  and  will  be  trans- 
ferred to  a  purchaser  of  the  sunken  vessel;  and  it 
makes  no  difference  that  the  vessel  lies  in  a  part  of 
the  channel  not  ordinarily  used  for  navigation  :  but 
the  duty  ceases  on  the  abandonment  of  the  posses- 
sion of  the  vessel.  White  v.  Crisp,  23  Law  J. 
Rep.  (U.S.)  Exch.  317;  10  Exch.  Rep.  312. 

Where  part  owners  of  a  ship  differ  on  the  terms 
of  an  agreement  to  manage  and  charter  the  vessel, 
the  construction  of  such  agreement  is  within  the 
province  of  a  court  of  equity;  and  the  question  of 
its  concurrent  jurisdiction  with  the  Court  of  Ad- 
miralty cannot  be  raised.  Darhy  v.  Baimes,  21 
Law  J.  Rep.  (n.s.)  Chanc.  801;  9  Hare,  369. 
^  The  power  given  by  the  514th  section  of  the 
Merchant  Shipping  Act,  1854,  to  the  Court  of 
Chancery  is  simply  to  determine  the  amount  of  a 
shipowner's  liability,  and  to  distribute  that  amount 
among  the  several  claimants,  and  not  to  decide  the 
question  of  liability  or  non-liability.  A  shipowner, 
therefore,  seeking  to  have  the  amount  of  his  liability 
determined  by  the  Court,  and  to  have  an  injunction 
to  restrain  proceedings  in  the  other  courts,  will  not 
be  relieved  if  he  denies  his  liability  altogether.  Hill 


V.  Audus,  24  Law  J.   Rep.  (n.s.)  Chanc.  229;   1 
Kay  &  J.  263. 

Form  of  order  made  on  motion  for  injunction,  in 
a  suit  by  shipowner  to  restrain  actions  for  damage 
occasioned  by  loss  of  the  ship  and  cargo,  under  the 
provisions  of  the  Merchant  Shipping  Act,  1854, 
part  9.  The  African  Steam-ship  Co.  v.  Swamy,  1 
Kay  &  J.  326. 

(F)  Master. 

The  master  of  a  ship  has  no  general  authority 
from  the  owner  to  sign  bills  of  lading  for  goods  not 
received  on  board  ;  and  all  persons  taking  a  bill  of 
lading  by  indorsement  or  otherwise  have  notice  that 
his  authority  is  limited  to  signing  bills  of  lading  for 
goods  received  on  board.  Therefore,  where  a  bill  of 
lading  signed  by  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  had 
been  deposited,  according  to  the  custom  of  merchants, 
with  the  plaintiffs  by  the  parties  to  whom  the  master 
had  delivered  it,  as  a  security  for  advances  from  the 
plaintiffs  to  them,  and  had  been  indorsed  by  them  to 
the  plaintiffs,  together  with  a  bill  of  exchange  drawn 
by  them,  and  afterwards  dishonoured  owing  to  the 
non-delivery  of  the  goods  mentioned  in  the  bill  of 
lading, — It  was  held,  that  the  plaintiffs  could  not 
recover,  in  an  action  on  the  case  against  the  owners 
of  the  ship,  the  amount  for  which  the  bill  of  lading, 
if  true,  would  have  been  a  good  security.  Cframt  v. 
Norway,  20  Law  J.  Rep.  (n.s.)  C.P.  93;  10  Com. 
B.  Rep.  665. 

The  master  of  a  ship  has  no  authority  to  hypo- 
thecate the  ship  for  money  advanced  for  repairs, 
unless  the  payment  of  the  money  borrowed  is  made 
to  depend  upon  the  arrival  of  the  ship;  nor  can  he 
pledge  the  ship  itself  and  the  personal  credit  of  the 
owners.  StaintanJc  v.  Fenning,  20  Law  J.  Rep. 
(N.s.)  C.P.  226;  11  Com.  B.  Rep.  51. 

Where  the  master  of  a  ship,  having  borrowed 
money  for  repairs,  gave  the  lender  bills  on  the  owner 
of  the  ship  and  on  the  consignee  of  the  cargo  for  the 
amount,  and  also  an  instrument  by  which  he  pur- 
ported to  hypothecate  the  vessel,  &c.,  and  stipulated 
that  in  case  the  bills  were  not  accepted  or  paid,  the 
lenders  might  take  possession,  and  sell  under  process 
of  the  Admiralty  Court,  and  in  which  it  was  agreed 
that  the  lender  should  forbear  maritime  interest,  and 
that  the  advances  were  to  be  recoverable  whether 
the  vessel  arrived  at  its  port  of  destination  or  not, — 
Held,  that  the  instrument  was  void,  and  that  the 
lender  had  no  insurable  interest.  The  case  of  Sarfi- 
sun  V.  Braggimton,  1  Ves.  443,  fully  stated  and 
commented  upon.     Ibid. 

The  authority  of  the  master  of  a  ship  to  pledge 
the  credit  of  his  owner  is  incident  to  his  being  em- 
ployed to  bring  the  ship  to  the  end  of  its  voyage, 
and  to  obtain  things  necessary  for  that  purpose  he 
may,  in  the  absence  of  the  owner,  or  any  easy  means 
of  communicating  with  him,  pledge  his  credit  or 
even  borrow  money  in  his  name  where  immediate 
payment  for  such  necessary  things  is  required,  but 
he  has  no  authority  to  borrow  money  to  pay  for 
work  previously  done.  Beldon  v.  Campbell,  20 
Law  J.  Rep.  (n.s.)  Exch.  342;  6  Exch.  Rep.  886. 

Therefore,  where  a  ship  bound  to  Newcastle,  was 
towed  into  that  port,  no  agreement  having  been 
previously  made  that  the  towage  was  to  be  paid  for 
immediately,  and  the  master,  six  days  afterwards, 
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borrowed  money  to  pay  the  towage, — Held,  that 
the  owner  was  not  liable.     Ibid. 

So,  where  repairs  were  being  done  to  the  ship  after 
its  arrival  at  Newcastle,  and  the  owner  was  residing 
one  day*8  post  distance,  and  the  master  borrowed 
money  to  enable  the  shipwright  to  pay  his  workmen 
on  Saturday,  the  owner  was  held  not  to  be  liable. 
Ibid. 

Where  a  captain  has  signed  bills  of  lading  for  a 
cargo  that  is  aclually  on  board  his  vessel  his  power 
is  exhausted ;  and  he  has  no  power,  by  signing  other 
bills  of  lading  for  goods  that  are  not  on  board,  to 
charge  his  owner.  Huibersty  v.  Wa/rd,  22  Law  J. 
Kep.  (n.s.)  Exch.  113;  8  Exch.  Rep.  330. 

The  master  of  a  ship  obliged  to  borrow  money  in 
a  foreign  port  for  repairs  of  the  vessel,  has  no  autho- 
rity to  mortgage  the  vessel  so  as  to  transfer  the  pro- 
perty in  it  to  the  lender;  but  he  may,  in  case  of 
necessity,  hypothecate  it,  so  as  to  give  the  lender  a 
right  to  proceed  against  the  vessel  by  Admiralty 
process,,  provided  the  lender  incurs  the  sea  risk,  and 
the  hypothecation  is  only  to  take  effect  in  case  of 
the  safe  arrival  of  the  vessel.  Stainhamk  v.  Shepcurd 
(in  error),  22  Law  J.  Rep.  (n.s.)  Exch.  341. 

The  master  has  no  authority  to  hypothecate  the 
ship,  and  also  to  pledge  the  owner's  personal  credit, 
however  low  may  be  the  amount  of  interest  required 
by  the  lender — Erie,  J.  dmhitante.     Ibid. 

In  an  action  for  money  lent,  it  appeared  that  the 
defendant,  residing  at  Exeter,  was  owner  of  a  ship, 
and  that  P,  the  master,  being  wind-bound  in  a  river, 
at  the  distance  of  one  day's  post  from  Exeter,  bor- 
rowed SI.  of  the  plaintiff,  to  buy  provisions.  The 
master  was  called  as  a  witness,  but  was  not  asked 
whether  he  could  have  got  the  goods  on  the  owner's 
credit : Held,  that  the  jury  were  justified  in  infer- 
ring that  there  was  such  necessity  for  borrowing  the 
51.  as  to  make  the  defendant  liable.  Edwa/rds  v, 
HwceU,  23  Law  J.  Rep.  (n.s.)  C.P.  8;  14  Com.  B. 
Rep.  107. 

Where  seamen  aye  injured  by  an  accident,  and 
put  on  shore  while  the  ship  proceeds  on  the  voyage, 
the  captain  of  the  ship  has  no  implied  authority  to 
make  the  shipowner  liable  for  expenses  incurred  for 
their  maintenance  and  care.  Organ  v.  Brodie,  24 
Law  J.  Rep.  (n.s.)  Exch.  70;  10  Exch.  Rep.  449. 

(G)  Pilot  and  Pilot  Act. 

By  the  35th  section  of  the  Liverpool  Pilot  Act, 
5  Geo.  4.  c.  Ixxiii.  it  is  enacted  that  in  case  the  mas- 
ter of  any  ship,  outward  bound,  shall  proceed  to  sea, 
and  shall  refuse  to  take  on  board  a  pilot,  he  shall  pay 
the  pilot  who  shall  first  offer  his  service  at  a  certain 
rate  as  if  the  pilot  had  piloted  the  vessel,  and  all 
expenses  for  recovering  the  same.  On  the  2nd  of 
December  a  vessel  left  the  Liverpool  Docks,  with  a 
pilot  on  board;  on  the  3rd,  the  boat  of  the  plaintiff, 
who  was  then  employed  by  the  owners  in  raising  the 
vessel's  anchor,  was  lost,  through  the  carelessness  of 
those  on  board  the  ship.  At  this  time  the  master 
was  not  on  board,  and  the  vessel  being  employed  by 
the  Post  Office  was  not  to  sail  till  the  4th  of  Decem- 
ber; she  was  at  anchor,  and  her  rigging  was  being 
completed : — Held,  assuming  an  outward-bound  ves- 
sel to  be  liable  when  proceeding  to  sea  to  take  a  pilot 
on  board,  still  that  this  vessel  was  not  proceeding  to 
sea.  Modrig'oes  v.  Melhuiah,  24  Law  J.  Rep.  (n.s.) 
Exch.  26;  10  Exch.  Rep.  110. 


Where,  by  the  mismanagement  of  a  vessel  which 
is  proceeding  to  sea,  damage  is  done,  the  owners  will 
not  be  exonerated  unless  they  shew  that  the  dumage 
was  occasioned  exclusively  by  the  fault  of  the  pilot. 
Ibid. 

(H)  Seamen. 

There  is  no  implied  obligation  on  the  part  of  the 
owner  of  a  ship  towards  a  seaman  who  had  agreed  to 
serve  on  board  of  her,  that  the  ship  shall  be  in  a  fit 
state  to  perform  the  voyage;  and  in  the  absence  of 
any  express  warranty  to  that  effect,  or  any  knowledge 
of  the  defect,  or  any  personal  blame  on  the  part  of 
the  ship-owner,  the  seaman  cannot  maintain  an  ac- 
tion by  reason  of  the  ship  becoming  leaky  and  of  his 
being  obliged  to  undergo  extra  labour.  Couch  v. 
Steel,  23  Law  J.  Rep.  (n.s.)  Q.B.  121;  3  E.  &  B. 
402. 

The  plaintiff  and  other  seamen  had  entered  into 
articles  of  agreement  to  serve  for  a  voyage  from 
Liverpool  to  Melbourne  and  home.  At  Melbourne 
several  of  the  crew  deserted,  and  one  of  the  crew  was 
discharged  by  the  captain.  Whilst  the  desertion  was 
going  on,  the  captain  entered  into  a  fresh  agreement 
with  the  plaintiff  and  the  other  remaining  seamen,  to 
raise  their  wages  for  the  remainder  of  the  voyage : — 
Held,  that  the  plaintiff  never  was,  under  the  circum- 
stances, released  from  the  obligation  of  the  original 
articles,  and  could  not,  therefore,  maintain  an  action 
to  recover  the  increased  rate  of  wages  for  the  voyage 
home.  Harris  v.  Carter,  23  Law  J.  Rep.  (n.s.) 
Q.B.  295;  3  E.  &  B.  559. 

To  a  declaration  by  a  seaman  for  wages,  the  defen- 
dant pleaded  that  the  plaintiff  had  been  engaged  as 
a  seaman  on  board  the  Camdace,  a  British  registered 
ship,  for  a  voyage  from  Liverpool  to  San  Francisco 
and  back,  and  had  during  such  voyage  and  while  he 
belonged  to  the  said  ship,  at  San  Francisco,  deserted 
from  the  said  ship  within  the  meaning  of  the  7  &  8 
Vict.  c.  112;  and  that  the  plaintiff'  afterwards,  and 
whilst  he  was  such  deserter,  engaged  himself  as  a 
seaman  for  the  voyage  back  to  England  from  San 
Francisco  with  the  defendant  as  the  ma^ster  of  an- 
other ship,  for  wages  to  recover  which  this  action  was 
brought.  Replication,  that  while  the  plaintiff  was 
serving  on  board  the  Candace,  the  captain  and  offi- 
cers flogged  and  punished  him  with  great  and  unrea- 
sonable cruelty  and  severity,  and  that  such  floggings 
and  punishments  were  not  rendered  necessary  by  the 
muthious  or  improper  conduct  of  the  plaintiff,  but 
were  unnecessary  and  unreasonable;  that  the  plain- 
tiff requested  the  said  captain  and  officers  to  desist, 
which  they  refused  to  do,  whereupon  the  plaintiff', 
having  reasonable  grounds  to  believe  that  they  would 
continue  to  flog  and  punish  him  with  such  great  and 
unreasonable  cruelty  and  severity,  in  order  to  escape 
theretrom,  deserted  from  the  said  ship  for  the  cause 
aforesaid,  and  not  otherwise ; — Held,  a  good  answer 
to  the  plea.  Edward  v.  Trevellich,  24  Law  J.  Rep. 
(N.s.)  Q.B.  9;  4  E.  &  B.  59. 

The  plaintiff  also  replied  to  the  same  plea,  that  he 
was  a  negro,  and  that  negroes  are  bought  and  sold  as 
slaves  in  divers  States  of  the  United  States;  that 
while  he  was  serving  on  board  the  Candace,  and 
before  he  deserted,  the  captain  of  the  said  ship 
threatened  to  sell  the  plaintiff'  as  a  slave  to  certain 
citizens  of  the  said  United  States;  that  San  Francisco 
is   Situate  in  one  of  the  United  States,  to  wit,  in 
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California,  and  that  the  plaintiff  had  just  and  reason- 
ahle  grounds  for  believing  and  did  believe  that  on 
the  arrival  of  the  said  ship  at  San  Francisco  the  said 
captain  was  about  and  meant  to  carry  his  said  threat 
into  execution;  and  that  in  order  to  prevent  the  said 
captain  from  selling  him  as  a  slave  as  aforesaid,  the 
pldintiff  deserted : — Held,  to  be  no  answer  to  the 
plea.     Ibid. 

The  plaintiff  was  hired  as  a  mariner  on  board  a 
ship  for  a  specific  voyage.  In  the  course  of  the 
voyage  he  was  obliged  to  leave  the  ship,  and  was  sent 
to  England  by  authority  of  a  British  consul,  under 
the  7  &  8  Vict.  c.  112.  s.  60,  as  a  witness  upon  a 
trial  of  a  person  for  an  offence  committed  on  the  high 
seas : — Held,  that  this  operated  as  a  dissolution  of 
the  contract,  and  that  the  plaintiff  could  not  recover 
any  wages  subsequent  to  the  period  when  he  was 
sent  to  England.  Melville  v.  De  Wolf,  24  Law  J. 
Eep.  (N.s.)  Q.B.  20U;  4  E.  &  B.  844. 

(I)  Passbngeks  Act. 

An  emigration  officer  appointed  under  the  15  & 
16  Vict.  c.  44.  is  justified,  under  section  26,  in  re- 
fiising  to  certify  that  the  requirements  of  the  act  have 
been  complied  with,  if  he,  acting  hand  fide,  deems 
that  the  quantity  of  cargo  on  board  of  a  passenger 
ship  is  such  as  to  endanger  the  safety  of  the  ship, 
althoBgh  none  of  the  articles  expressly  prohibited  by 
that  section  are  on  board,  and  although  his  objection 
is  not  to  any  specific  articles  on  board,  but  solely 
because  the  ship  is  too  deep  in  the  water;  and  if  an 
action  is  brought  against  him  for  refusing  his  certi- 
ficate under  such  circumstances,  he  is  by  section  81. 
entitled  to  have  the  verdict  entered  for  him.  Sec- 
tion 16.  does  not  apply  to  such  a  case.  Steel  v. 
Schomberg,  24  Law  J.  Rep.  (h.s.)  Q.B.  87;  4  E.  & 
B.  620. 

If  any  passengers  of  a  passenger  ship  shall,  with- 
out any  neglect  or  default  of  their  own  (as  by  reason 
of  the  ship  being  lost),  find  themselves  within  any 
colonial  or  foreign  port  or  place  other  than  that  at 
which  they  may  have  contracted  to  land,  the  master 
of  the  ship  is  bound  under  "  The  Passengers  Act," 
15  &  16  Vict.  c.  44.  ss.  49,  50.  and  51,  to  forward 
them  to  their  original  destination;  and  the  amount 
expended  by  him  in  forwarding  them  may  be  reco- 
vered from  the  underwriters  of  a  policy  of  assurance 
on  the  passage-money  agahist  all  costs,  charges  and 
liabilities  to  which  the  owner  may  be  subjected  under 
sections  46,  47,  48,  49,  50.  and  61.  of  the  act  in 
question.  Gibson  v.  Bradford,  24  Law  J.  Rep.  (n.s.) 
Q.B.  169;  4  E.  &  B.  586. 

(J)  Registry. 

A  ship  having  been  registered  by  the  proper  autho- 
rities appointed  under  the  Ship  Registry  Acts,  it  is 
not  competent  for  this  Court  to  entertain  the  ques- 
tion whether  the  registration  was  properly  effected  or 
not;  but  it  must  be  assumed  that  the  registration  was 
regular  and  valid.  Coombs  v.  Mansfield,  24  Law  J. 
Eep.  (U.S.)  Chanc.  513;  3  Drew.  193. 

The  operation  of  the  Ship  Registry  Acts  is  such  as 
to  preclude  any  application  of  the  equitable  doctrine 
of  notice;  and,  therefore,  a  person  advancing  money 
upon  a  ship  and  taking  an  assignment,  which  he  re- 
gisters, may  have  relief,  although  he  knows  that 
another  person  has  a  prior  assignment  of  the  ships 
not  registered.     Ibid. 


The  plaintiffs,  a  firm  in  Liverpool,  agreed  with  a 
colonial  firm  to  accept  their  agency,  and  make  cer- 
tain advances  to  them,  in  consideration  of  all  con- 
signments being  made  to  the  plaintiff's.  The  plaintiffs, 
being  under  large  advances  to  the  colonial  firm,  were 
advised  by  the  latter  of  their  intention  to  consign  the 
ship  M  and  her  cargo  to  them,  to  the  credit  of  the 
consignors'  account  with  the  plaintiffs.  A  power  of 
attorney  to  sell  the  ship  on  its  arrival  at  Liverpool 
duly  executed,  specifications  and  invoice  of  the  cargo 
and  freight,  and  bills  of  lading  of  the  cargo  to  be  de- 
livered to  the  plaintiffs,  and  signed  by  the  then  mas- 
ter of  the  ship,  were  duly  forwarded  to  the  plaintiff, 
who  upon  the  receipt  thereof  made  further  advances 
to  the  colonial  firm.  The  latter,  becoming  embar- 
rassed, before  the  sailing  of  the  ship,  assigned  it  and 
the  cargo  to  C  &  M,  who  duly  registered  the  ship  in 
their  own  names.  C  &  M  having  changed  the  mas- 
ter, assigned  the  ship  to  P,  a  member  of  the  defen- 
dants' firm  of  R  &  Co.,  and  it  was  duly  registered  in 
the  name  of  P ;  and  the  ship  and  cargo  were  then 
consigned  to  R  &  Co.  of  Liverpool,  accompanied 
with  a  power  of  attorney  to  sell  the  ship,  and  with 
the  usual  bills  of  lading,  &c.  to  be  delivered  by  the 
master  to  R  &  Co.  On  the  arrival  of  the  ship  and 
cargo  at  Liverpool,  the  plaintiffs  claimed  possession 
of  the  same  of  R  &  Co. ;  and  this  being  refused,  they 
filed  their  bill  against  the  colonial  firm,  C  &  M,  P, 
and  R  &  Co.,  and  the  assignees  of  the  English  agents 
of  the  colonial  firm  who  had  become  bankrupt,  and 
the  master  of  the  ship,  praying  for  a  declaration  of 
their  lien  upon  the  ship  and  cargo,  a  sale  and  an 
account.  Mone  of  the  defendants  had  been  served 
with  a  subposna,  except  a  member  of  the  firm  of 
R  &  Co.  The  ship  was  sold,  and  the  proceeds  re- 
ceived by  R  &  Co.  after  bill  filed: — Held,  that  a 
contract  or  agreement  for  the  sale  of  a  ship  is  within 
the  31st  section  of  the  3  &  4  Will.  4.  c.  56;  and, 
therefore,  to  be  valid  either  in  law  or  equity,  it  must 
have  all  the  formalities  prescribed  by  the  act  in  the 
case  of  a  transfer.  M'Calmmd  v.  Ramhim.,  22  Law  J. 
Eep.  (U.S.)  Chanc.  554;  2  Ue  Gex,  M.  &  G.  403: 
affirming  19  Law  J.  Rep.  (n.s.)  Chanc.  215;  8 
Hare,  1. 

Quare — whether  a  case  of  gross  actual  fraud  would 
take  the  case  out  of  the  statute,  so  as  to  enable  a 
Court  of  equity  to  give  relief?     Ibid. 

Where  a  party  cannot,  by  reason  of  non-com- 
pliance with  the  requirements  of  the  Ship  Registry 
Acts,  assert  a  title  to  the  ship  itself,  he  cannot  follow 
the  proceeds  after  it  is  sold.     Ibid. 

In  a  suit  to  obtain  the  shares  of  a  testator  in  a 
ship  which  had  been  registered  in  the  name  of  his 
agent,  who  sold  the  shares  after  having  agreed  to 
consider  himself  a  trustee  of  them  for  the  parties  en- 
titled under  the  testator's  will, — Held,  though  the 
purchaser  had  notice  of  the  transaction,  that  the  per- 
sonal representatives  of  the  testator  were  entitled  to 
receive  the  purchase  and  other  monies  due  for  freight 
and  earplugs,  and  that  the  agreement  as  regarded  the 
proceeds  of  the  ship  was  not  aft'ected  by  the  Ship 
Registry  Acts.  Armstrong  v.  Armstrong,  24  Law  J. 
Rep.  (N.s.)  Chanc.  659;  21  Beav.  78. 

Between  the  date  of  a  bill  of  sale  of  shares  of  » 
ship  and  the  entry  of  the  transfer  on  the  register,  the 
purchaser  had  notice  that  the  vendor,  though  the 
shares  were  registered  in  his  name,  was  a  trustee. 
The  case  presenting  a  primd  facie  appearance  of 
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fraud,  the  Court  granted  an  interim  injunction  to 
restrain  the  purchaser  from  dealing  with  the  shares 
or  indorsing  the  transfer  on  the  certificate  of  registry, 
BO  as  to  ensure  the  eii'ective  determination  of  the 
questions  at  the  hearing.  Armstrong  v.  Armtrong, 
21  Beav.  71. 

[The  King  of  the  Two  Sicilies  v.  the  PeminsvZar 
and  Orimtal  Steam  Packet  Company,  6  Law  Dig. 
6S8 ;  nom.  King  of  the  Two  Sicilies  v.  WUlcox,  1 
Sim.  N.S.  334] 

(K)  Sale  and  Transfer. 

No  action  can  be  maintained  for  the  breach  of  an 
executory  contract  for  the  sale  of  a  ship,  unless  the 
contract  be  by  an  instrument  in  writing  containing  a 
recital  of  the  certificate  of  registry.  DvMcan  v.  Tim,- 
dal,  22  Law  J.  Rep.  (u.s.)  C.P.  137;  13  Com.  B. 
Rep.  258. 

In  an  action  for  falsely  and  fraudulently  repre- 
senting a  ship  to  be  sound,  the  jury  were  directed  to 
find  for  the  plaintiff  if  the  representation  was  false  to 
the  defendant's  knowledge  and  the  plaintiff  sustained 
damage  in  consequence.  The  jury  returned  a  verdict, 
"  We  find  for  the  plaintiff,  but  acquit  the  defendant 
of  any  fraudulent  intention."  The  Judge  thereupon 
directed  the  verdict  to  be  entered  for  the  plaintiff: — 
Held,  no  misdirection.  Milne  v.  Marwood,  24  Law 
J.  Eep.  (N.S.)  C.P.  36;  15  Com.  B.  Kep.  778. 

A  Court  of  equity  will  not  enforce  specific  perform- 
ance of  a  contract  for  a  sale  of  a  ship  or  part  of  a  ship. 
Hughes  y.  Morris,  21  Law  J.  Eep.  (n.s.)  Chanc.  761; 
2  De  Gex,  M.  &  G.  349;  9  Hare,  636. 

By  the  34th  section  of  the  statute  8  &  9  Vict. 
c.  89.  (the  Ship  Registry  Act),  every  sale  or  transfer 
of  a  ship,  or  part  of  a  ship,  must  be  registered,  and  a 
Court  of  equity  must  construe  the  section  to  extend 
to  any  contract  for  sale  or  contract  to  transfer. 
Whether,  under  this  statute  an  action  could  be 
maintained  on  a  contract  for  sale  of  a  ship  or  part  of 
a  ship — gttCBrc.     Ibid. 

(L)  Freight. 

The  defendant  chartered  a  ship  to  bring  from 
Bombay,  at  3i.  5s.  per  ton,  a  cargo,  not  being  his  own, 
but  for  the  purpose  of  making  a  profit  on  an  increased 
rate  of  freight.  The  defendant's  agents  filled  the 
carrying  part  of  the  vessel  and  then  the  cabin  with 
their  own  goods,  which  were  consigned  to  the  defen- 
dant, as  their  factor,  for  sale.  There  was  contradic- 
tory evidence  as  to  the  amount  to  be  paid  for  the 
cabin  freight.  The  defendant  refused  to  pay  the 
plaintiff  more  than  %l.  bs.  per  ton  for  the  freight  of 
the  cabin  goods,  but  had  charged  his  agents  with  the 
payment  of  71.  per  ton,  and  had  allowed  them  com- 
mission at  that  rate.  The  goods  having  been  stopped 
for  the  non-payment  of  a  bill  of  exchange,  given  in 
respect  of  them,  the  defendant  after  the  commence- 
ment of  the  action,  the  bill  having  been  paid,  obtained 
possession  of  the  goods : — Held,  first,  that  the  Judge 
rightly  directed  the  jury  that,  although  the  defendant's 
agents  at  Bombay  had  no  authority  to  put  the  goods 
into  the  cabin,  yet  if  they  did  so,  and  the  defendant 
on  the  ship's  arrival  took  to  them  and  received  the 
freight,  he  was  bound  to  pay  the  plaintiff  the  current 
freight,  and  was  not  confined  to  the  charter  freight  of 
31.  5s.  per  ton ;  and,  secondly,  that  the  action  was 
not  brought  too  soon,  for  that  the  taking  to  the  cabin 
cargo  for  the  purpose  of  obtaining  the  freight  render- 


ed the  defendant  liable  irrespectively  of  the  posses- 
sion obtained  after  action  brought.  Michelson  v. 
Nicol,  21  Law  J.  Rep.  (n.s.)  Exch.  323;  7  Exch. 
Re)).  929. 

S,  being  the  sole  registered  owner  of  the  ship  Ellen, 
sent  her  to  H,  at  New  Orleans,  with  general  instruc- 
tions to  do  the  best  he  could  to  load  her  on  freight 
or  shipping  cotton  on  joint  account  of  S  and  H.  It 
is  usual,  when  cotton  is  shipped  on  account  of  the  ship- 
owner, to  insert  the  bill  of  lading  "  nominal  freight," 
or  the  terms  "  no  freight,  being  the  owner's  property," 
which  enables  the  shipper  to  sell  bills  drawn  against 
the  shipment  on  better  terms,  or  to  obtain  a  larger 
advance  than  where  full  freight  is  charged.  Pur- 
chases were  made  on  joint  account  of  H  and  S,  and 
bills  of  lading  drawn  in  the  above  form  on  several 
occasions  during  two  voyages  of  the  Ellen.  In  May 
1851,  cotton  was  purchased  by  H  on  joint  account  of 
H  and  S,  and  shipped  on  board  the  Ellen,  for  which 
two  bills  of  lading  were  signed.  The  first  was  dated 
the  7th  of  May,  and  was  for  381  bales  of  cotton, 
"  to  be  delivered  unto  order  or  assigns,  he  or  they 
paying  freight  for  the  said  cotton  Is.  per  bale,  being 
owners'  property,  and  when  draft  against  the  same 
is  paid,  say  2,590i.  9s.  8d.,  with  primage  and  average 
accustomed."  The  other  was  dated  the  ISth  of  May, 
and  was  for  381  bales,  and  contained  a  similar  clause 
as  to  the  amount  of  freight,  but  not  stating  them  to 
be  owner's  property.  These  bills  were  signed  by  the 
master,  and  the  draft  for  2,590i.  9s.  8d.,  referred  to 
in  the  first  bill  of  lading,  and  drawn  for  the  invoice 
price  of  the  cotton,  was  purchased  on  the  day  of  its 
date  by  the  plaintiffs'  house  at  New  Orleans,  who 
took,  at  the  same  time,  from  the  shippers,  indorsed  in 
blank,  the  first  bill  of  lading,  as  security  for  the  due 
payment  of  the  draft.  A  bill  of  exchange,  dated  the 
15th  of  May  1851,  for  3,169i.  19s.  3d.,  was  in  like 
manner  drawn  for  the  price  of  the  cotton,  in  the 
second  bill  of  lading,  which  bill  of  exchange  was  also 
purchased  by  the  plaintiffs;  the  second  bill  of  lading 
being  in  like  manner  indorsed  to  them.  These  bills, 
when  due,  were  dishonoured  by  S,  and  were  taken  up 
by  the  plaintiffs.  On  the  10th  of  May  1851,  S,  being 
indebted  to  the  defendants,  iisaigned  the  Ellen,  by 
way  of  mortgage,  with  all  her  freight  and  earnings, 
with  a  power  of  sale,  and  authority  to  receive  the 
freight; — Held,  that  the  mortgagees  were  only  en- 
titled to  demand  from  the  plaintiffs  the  fi:eight  spe- 
cified in  the  respective  bills  of  lading,  for  there  was 
authority  given  by  S  to  H  to  ship  the  goods  on  those 
terms,  and  the  mortgage  did  not  invalidate  an  arrange- 
ment made  pursuant  to  previous  authority  from  the 
mortgagors,  and  before  the  mortgage  could  be  known. 
Brown  y.  North,  22  Law  J.  Rep.  (n.s.)  Exch.  49; 
8  Exch.  Rep.  1. 

The  plaintiffs  chartered  from  the  defendants  a  ship 
to  convey  a  cargo  from  Liverpool  to  Calcutta  under 
a  charter-party  which  stipulated  that  the  ship  was  to 
be  consigned  to  E  &  Co.,  Calcutta,  "  on  the  usual 
terms,"  one  ofwhich  was  that  E  &  Co.  might  procure 
the  homeward  freight  at  a  commission  of  51.  per  cent. 
The  defendants  accordingly  consigned  the  ship  to 
E  &  Co.,  but  made  an  agreement  with  a  third  party 
for  the  homeward  freight.  The  plaintiffs,  who  had 
previously  agreed  with  E  &  Co.  tor  a  share  in  the 
commission,  thereupon  sued  the  defendants  for  a 
breach  of  their  agreement,  but  were  unable  to  prove 
at  the  trial  in  what  proportion  the  commission  was  to 
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be  divided  between  themselves  and  E  &  Co. : — Held, 
thnt  the  stipulation  as  to  commission  having  been 
inserted  for  the  benefit  of  E  &  Co.,  the  plaintiffs, 
notwithstanding  their  inability  to  prove  tiieir  interest 
in  the  commission,  were  entitled  to  recover  as  trustees 
of  E  &  Co.  Rohertson  v.  Wait,  22  Law  J.  Rep.  (n.s.) 
Exch.  209;  8  Exch.  Eep.  299. 

To  an  action  for  freight  it  is  a  good  plea  to  the 
furthermaintenanceoftheaction.that  before  thefreight 
was  earned  the  master  of  the  ship  raised  money  for 
the  use  of  the  ship  upon  bottomry  bond,  pledging  the 
ship  and  freight,  and  that  upon  the  non-payment  of 
the  sum  borrowed,  and  after  the  commencement  of 
the  action,  proceedings  were  taken  in  the  Admiralty 
Court,  and  that  in  obedience  to  a  monition  from  that 
Court  the  defendant  paid  into  the  Court  of  Admi- 
ralty the  amount  of  the  freight,  although  the  amount 
secured  bv  the  bottomry  bond  is  less  than  thefreight. 
Place  V.  Potts,  22  Law  J.  Rep.  (w.s.)  Exch.  269;  8 
Exch.  Rep.  705. 

Freight  to  be  earned  by  a  ship  on  a  homeward 
voyage  belongs  to  the  shipowner,  so  that  an  agent 
employed  by  the  ship's  husband  to  obtain  a  charter- 
party  has  no  authority  to  cause  it  to  be  paid  to  him- 
self, for  the  purpose  of  setting  it  oif  against  a  debt  due 
to  him  from  the  siiip's  husband.  Walshe  v.  Provan, 
22  Law  J.  Rep.  (n.s.)  Exch.  355;  8  Exch.  Rep. 
843. 

Inl849,anduptothe  Istof  July  1850,  M  H  and 
J  E  H  were  the  registered  owners  in  equal  moieties 
of  the  ship  Empire.  On  the  25th  of  June  1850, 
M  H  transferred  his  share  to  M  C,  which  transfer 
was  duly  registered,  and  by  the  death  of  M  C,  in 
1851,  theshare  became  vested  in  her  executors.  Up 
to  the  time  of  the  death  of  M  H,  he  and  J  E  H 
carried  on  business  as  "  H  &  Co.,"  which  name  wns 
continued  after  his  death,  and  "  H  &  Co."  were  the 
ship's  husbands  of  the  Empire,  and  managed  her  for 
her  owners.  The  defendant  was  a  partner  in  the 
firm  of  P  &  Co.,  and  during  the  whole  period  traded 
with  H  &  Co.,  and  had  no  knowledge  of  the  transfer 
to  M  C.  In  June  1852  the  Empire  was  consigned 
by  "  H  &  Co."  to  P  &  Co.,  at  Quebec,  with  instruc- 
tions to  obtain  a  homeward  charter-party.  A  charter- 
party  was  accordingly  obtained,  and  signed  by  the 
captain  of  the  ship  and  the  charterer;  but  there  being 
a  debt  due  from  "  H  &  Co."  to  "  P  &  Co.,"  in  the 
bills  of  lading  the  freight  was  merely  made  payable 
to  the  defendant  at  Quebec,  and  he  received  it  there 
pursuant  to  the  charter-party  : — Held,  in  an  action 
by  J  W,  the  surviving  executor  of  ]M  C,  and  J  E  H, 
that  the  defendant  was  liable  either  on  the  count  for 
money  had  and  received  or  for  neglect  of  duty.  Ibid. 

By  a  charter-party,  the  plaintiff,  a  shipowner, 
agreed  that  his  ship  should  proceed  direct  to  P,  and 
there  load  a  cargo  for  the  defendants,  and  therewith 
proceed  to  V,  a  legal  port  between  V  and  G,  and  6, 
all  or  any,  and  there  discharge  the  cargo  taken  at  P 
and  the  port  between  V  and  G,  and  at  all  or  any  of 
those  ports  should  faike  a  full  cargo,  which  the  defen- 
dants had  to  ship,  and  proceed  to  a  safe  port  in  the 
United  Kingdom,  and  deliver  the  same,  freight  being 
paid  at  the  rate  of  51.  5s.  per  ton,  "  such  freight  being 
in  full  for  the  voyage,  the  cargo  from  P  being  freight 
free,  as  well  as  goods  shipped  at  V,  if  any,  for  the 
port  at  which  the  vessel  should  load  her  homeward 
cargo."  The  ship  carried  goods  from  V  to  X,  a  legal 
port  between  V  and  G,  but  did  not  load  any  of  her 


homeward  cargo  at  X : — Held,  that  the  SI.  os.  freight 
was  for  the  whole  voyage,  and  that  the  plaintiff  could 
not  recover  freight  from  V  to  X,  the  geperal  words  of 
the  charter-party  "  in  full  for  the  voyage"  not  being 
controuled  by  the  clause  following.  Sweeting  v, 
Darthez,  23  Law  J.  Rep.  (n.s.)  C.P.  131;  14  Com. 
B.  Rep.  538. 

By  the  charter-party,  seventy  running  days  were 
allowed  at  the  several  ports  for  "  loading,  discharging, 
and  re-loading  ;" — Held,  that  these  did  not  include 
the  discharging  of  the  homeward  cargo  in  the  United 
Kingdom;  and  that  the  plaintiff  could  not  recover 
for  demurrage  for  the  time  occupied  in  discharging 
the  cargo  in  the  London  Docks  (which  was  a  reason- 
able time)  although  the  seventy  days  were  exhausted 
in  the  course  of  the  voyage.     Ibid. 

By  a  charter-party  between  G  Brothers  and  the 
plaintiff,  the  master  of  a  vessel,  it  was  agreed  that 
the  ship  should  load  a  cargo  of  flour,  the  "captain 
to  sign  bills  of  lading  at  mure  or  less  freight  without 
prejudice  to  this  agreement,  and  being  so  loaded 
should  proceed  to  Liverpool  or,  &c.  and  deliver  the 
same  on  being  paid  freight  a  lump  sum  of  lOOZ."  G 
loaded  the  vessel  with  1,350  bags  of  flour,  and  P,  on 
account  of  himself  and  the  defendants  jointly,  put 
500  bags  of  flour  on  board  of  her.  The  plaintiff,  as 
captain,  signed  a  bill  of  lading,  which  he  gave  to  P 
stating  the  receipt  from  him  of  the  500  bags,  and 
adding  "  which,  &c.  I  shall  deliver  for  you  and  in 
your  name  to  Z  &  Co.  (the  defendants),  paying  me 
freight  according  to  contract  with  G  Brothers."  P, 
the  same  day,  inclosed  the  bill  of  lading  to  the  defen- 
dants in  a  letter,  observing  that  it  did  not  express  the 
freight;  and  he  further  said,  "  I  have  given  a  letter 
of  order  of  this  date  in  favour  of  G  Brothers,  that  on 
good  delivery  you  will  pay  them  for  freight  3^  reals 
per  Cast,  quin."  This  amount  of  freight  was  a  larger 
sum  than  would  have  been  payable  on  the  500  bags 
if  it  were  calculated  according  to  the  proportion  they 
bore  to  the  whole  cargo,  and  if  the  gross  freight  were 
the  lOOZ.  agreed  upon  in  the  charter-party.  P  gave 
G  Brothers  an  order  addressed  to  the  defendants 
directing  them  on  the  tight  delivery  of  the  500 
bags  to  pay  to  the  order  of  G  Brothers  the 
freight  as  specified  in  his  letter.  The  defendants 
purchased  P's  interest  in  the  600  bags,  and  on 
their  arrival  at  Liverpool  received  them  from  the 
vessel  under  the  bill  of  lading.  The  agent  of  G 
Brothers  paid  the  plaintiff  the  100^  for  freight  under 
the  charter-party  and  demanded  freight  for  the  500 
bags  from  the  defendants,  who  did  not  pay  it; — ■ 
Held,  that  on  these  facts  there  was  no  evidence  for  a 
jury  of  any  contract  by  the  defendants  to  pay  freight 
to  the  plaintiff  as  master  of  the  vessel  for  the  carriage 
or  for  the  delivery  on  request  of  the  500  bags  of  flour. 
ZwilchenhaH  v.  Henderson,  23  Law  J.  Rep.  (N.s.) 
Exch.  234. 

To  an  action  for  freight,  the  defendants  pleaded 
in  bar  of  the  further  maintenance  of  the  action,  the 
hypothecation  of  the  ship  and  freight  by  the  master, 
a  suit  in  the  Admiralty  Court  by  the  obligee  of  the 
bottomry  bond,  a  monition  commanding  them  to 
bring  the  freight  into  that  court,  and  that  the  freight 
had  been  paid  in  by  them  pursuant  tothemonition: — 
Held,  that  the  plea  was  a  good  answer  to  the  action, 
as  the  Court  of  Admiralty  had  jurisdiction  to  decide 
upon  all  claims  to  the  freight  so  paid  into  court, 
made  by  any  of  the  partius  to  the  suit  before  it. 
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Place  V.  Potts  (in  error),  23  Law  J.  Rep.  (n.s.)  Exch. 
348;  10  Exch.  Rep.  370. 

After  goods  have  been  taken  on  board  a  general 
ship  to  be  conveyed  on  freight,  and  bills  of  lading 
signed  by  the  captain,  the  owner  of  the  goods  can- 
not, before  the  sailing  of  the  ship,  insist  upon  the 
goods  being  re-delivered  to  him  without  paying  the 
freight  that  might  be  earned,  and  indemnifying  the 
master  against  the  consequences  of  the  bills  of  lading 
signed  bv  him.  Lindall  v.  Taylor,  24  Law  J.  Rep. 
(n.s.)  QIB.  12;  4  Exch.  Rep.  219. 

Declaration  that  certain  goods  had  been  received 
on  board  a  vessel  of  the  plaintiffs  for  conveyance 
from  London  to  Port  Phillip,  upon  the  terms  that 
two  months  after  the  sailing  of  the  vessel,  freight 
and  primage  should  be  paid  in  advance.  Avermetit, 
that  two  months  had  elapsed  since  the  sailing  of  the 
vessel  and  demand  of  the  freight  and  primage,  and 
that  the  defendant  had  not  paid  the  amount.  Plea, 
that  after  the  receipt  on  board  of  the  said  goods,  and 
after  a  reasonable  time  for  the  vessel  to  have  sailed, 
and  a  reasonable  time  before  she  sailed,  the  defendant 
demanded  a  return  of  the  goods  and  gave  the  plain- 
tiffs notice  that  he  did  not  wish  the  same  to  be  car- 
ried, and  required  a  re-delivery  and  return  to  him, 
but  the  plaintiffs  wholly  omitted  so  to  do,  and 
afterwards  sailed  with  the  said  goods  against  the  will 
of  the  defendant.  Replication,  that  before  the  de- 
fendant's demand  and  the  sailing,  the  captain,  at  the 
defendant's  request,  signed  five  parts  of  a  bill  of 
lading  for  delivery  of  the  said  goods  to  D  &  Co.  at 
Port  Phillip,  or  their  assigns,  one  of  which  parts  was 
transmitted  to  the  said  D  &  Co.  by  the  defendant; 
that  the  defendant  had  not  at  any  time  paid  or 
offered  to  pay  the  freight  in  the  declaration  men- 
tioned, nor  returned  or  offered  to  return  the  said 
part  of  the  bill  of  lading,  nor  offered  to  indemnify 
the  plaintiffs  against  any  claim  or  right  which  D  & 
Co.  or  any  assignee  of  the  bill  of  lading  might  have. 
Rejoinder,  that  D  &  Co.  were  the  agents  of  the  de- 
fendant, and  the  said  bill  of  lading  was  sent  to  them 
by  the  defendant  to  be  held,  and  was  held,  by  them 
as  such  agents  of  the  defendant,  and  not  otherwise, 
and  that  the  defendant  had  always  been  and  con- 
tinued the  legal  owner  of  the  goods  : — Held,  upon 
demurrer,  that  the  plea  was  no  answer  to  the  action; 
that,  consistently  with  the  allegation  in  the  plea,  a 
reasonable  time  for  the  vessel  to  have  sailed  might 
have  elapsed  before  the  demand  for  a  re-delivery 
was  made,  as  alleged,  without  any  wilful  or  unjusti- 
fiable delay  on  the  part  of  the  master,  and  therefore 
that  the  plea  was  not  helped  by  that  allegation.  But, 
secondly,  supposing  any  doubt  to  have  existed  as  to 
the  legal  effect  of  that  allegation,  it  was  removed  by 
the  replication,  which  shewed  that  the  action  was 
maintainable.     Ibid. 

And  thirdly,  that  the  rejoinder  was  no  answer  to 
the  replication.     Ibid. 

A  ship  proceeded  to  Odessa,  and  there  loaded  a 
cargo  of  wheat,  under  a  charter-party,  which  stipu- 
lated that  the  captain  should  "  deliver  his  cargo 
conformably  to  the  signed  bills  against  payment  of 
the  freight;"  and  that  "  the  freight  should  be  paid 
upon  delivery  of  the  cargo,"  The  bill  of  lading 
made  the  wheat  deliverable  "  on  paying  freight  for 
the  said  goods  as  per  charter-party,"  and  was  in- 
dorsed to  the  defendants,  who  ordered  the  ship  to 
Loudon,  and  upon  her  arrival  sent  lighters  alongside 


to  receive  the  cargo.  After  a  portion  of  the  wheat 
had  been  delivered  into  the  lighters  and  removed  by 
the  defendants,  the  captain  refused  to  deliver  the 
residue,  unless  he  was  paid  freight  for  the  part 
already  delivered,  which  the  defendants  refused  to 
pay,  and  required  the  captain  to  deliver  the  whole 
of  the  cargo,  pursuant  to  the  terms  of  the  charter- 
party,  giving  notice  that  they  would  not  pay  any 
demurrage  caused  by  the  stoppage  of  the  delivery. 
The  rest  of  the  wheat  was  ultimately  delivered  under 
protest  and  the  freight  paid,  but  ten  running  days 
beyond  those  allowed  by  the  charter-party  were 
consumed  solely  in  consequence  of  the  refusal  to 
deliver  the  cargo,  and  if  such  refusal  had  not  taken 
place  the  whole  of  the  cargo  would  have  been  dis- 
charged within  the  specified  period: — Held,  that  the 
defendants,  by  claiming  the  cargo  under  the  bill  of 
lading,  which  referred  to  the  charter-party,  impli- 
edly agreed  to  accept  it  within  a  reasonable  time, 
and  to  pay  all  that  the  charterer  had  contracted  to 
pay  in  respect  of  the  cargo,  and  therefore  that  they 
were  bound  to  pay  freight  as  the  wheat  was  delivered; 
and  not  having  done  so,  had  broken  their  contract, 
and  were  liable  to  pay  damages  for  the  detention  of 
the  ship  at  the  rate  specified  in  the  charter-party, 
Moller  V.  Towng,  24  Law  J.  Rep.  (n.s.)  Q.B.  217. 

A  charter-party  provided  that  the  plaintiff  should 
take  in  a  cargo  at  S,  in  the  Gulf  of  Bothnia,  and 
without  delay  proceed  to  Southampton  and  deliver 
it,  and  on  delivery  should  receive  the  highest  freight 
which  he  could  prove  to  have  been  paid  for  ships  on 
the  same  passage  by  water  when  the  vessel  passed 
Elsinore  inwards,  but  not  less  than  90s.  It  was 
proved  that  higher  freights  had  been  given  from  S 
for  vessels  than  on  the  voyage  to  London,  and  that 
the  freights  to  Southampton  were  always  not  less 
than  5s.  higher  than  the  freights  to  London  : — Held, 
that  there  was  no  proof  of  higher  freight  for  the 
same  passage ;  that  the  charter-party  could  not  mean 
by  "same  passage"  a  passage  from  S  or  other  ports  of 
the  same  district  to  Southampton  or  other  parts  in 
the  same  district;  and  that  the  words  could  not  refer 
to  the  highest  current  freight — dubitante  Jervis,  C.J. 
Gether  v.  Capper,  24  Law  J.  Rep.  (n.s.)  C.P.  69;  15 
Com.  B.  Rep.  696. 

Held,  that  the  highest  freight  "  paid "  must  mean 
"  contracted  to  be  paid."     Ibid, 

A  cargo  of  wheat  was  brought  from  Odessa  to 
Gloucester  in  the  ship  Prompt,  and  there  delivered 
to  and  accepted  by  the  defendants  under  a  bill  of 
lading  in  the  ordinary  form.  The  material  part 
thereof  was  as  follows :  "  Shipped,  &c.  in  and  upon 
the  Prompt,  wharf,  &c.  and  now  riding  at  anchor 
at  Odessa,  and  bound  for  the  United  Kingdom, 
8,700  chetworts  (2,664  quarters)  of  wheat  in  bulk, 
to  be  delivered,  &c.  at  the  port  of  destination  (the 
act  of  God,  &c.  and  every  other  dangers  of  the  seas, 
&c.  excepted)  unto  A,  B  &  Co.,  or  their  assigns, 
paying  freights  for  the  goods  as  per  charter-party." 
By  a  memorandum  in  the  bill  of  lading,  the  quantity 
and  quality  were  declared  to  be  unknown  to  the 
master.  'The  ship,  with  the  cargo,  arrived  at  Glou- 
cester, and  the  wheat  was  there  accepted  by  the 
defendants  as  assignees  of  and  under  the  bill  of 
lading,  and  was  measured  under  their  inspection  and 
that  of  the  Custom  House  authorities.  It  then 
measured  2,785  quarters.  There  was  no  distinct 
evidence  that  this  increased  measure  was  caused  by 
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any  negligence  in  the  stowage  or  carriage: — Held 
(Martin,  B.,  dissentiente),  that  the  freight  was 
payable  upon  the  quantity  shipped,  and  not  upon 
the  quantity  delivered.  Oiison  v.  Sturge,  24  Law 
J.  Rep.  (N.S.)  Exch.  121;  10  Exch.  Rep.  622. 

A  brought  an  action  for  freight  due.  After  action 
brought,  the  assignees  of  the  freight,  to  whom  it  had 
been  assigned  on  a  bottomry  bond  for  necessary 
repairs  while  the  ship  was  in  a  foreign  port,  com- 
menced proceedings  against  the  defendant  in  the 
Admiralty  Court.  That  Court  issued  a  monition  to 
the  defendant  to  pay  the  freight,  the  subject-matter 
in  dispute,  into  court.  The  defendant  did  so,  and 
then  pleaded  to  the  action  the  proceedings  in  the 
Admiralty  Court,  and  the  payment  of  the  freight 
into  court : — Held,  that  the  plea  was  a  good  answer 
to  the  action.  Place  v.  Potts,  2i  Law  J.  Rep.  (n.s.) 
Exch.  225. 

(M)    DEMURRAaE. 

A  consignee  who  receives  goods  under  a  bill  of 
lading  which  makes  them  deliverable  to  him  on  hia 
"  paying  for  the  said  goods  as  per  charter-party," 
does  not  become  impliedly  liable  to  pay  demurrage, 
according  to  the  charter-party,  for  a  detention  of  the 
ship  at  the  port  of  loading  which  occurred  before  the 
bill  of  lading  was  signed.  Smith  v.  Sieveking,  2i  Law 
J.  Rep.  (n.s.)  Q.B.  257;  4  E.  &  B.  945. 

A  ship  chartered  from  Memel  to  London  was 
detained  by  the  freighter  beyond  his  laying  days  at 
the  port  of  loading,  and  the  charter-party  stipu- 
lated for  payment  of  demurrage  at  a  certain  rate. 
The  defendant  received  the  cargo  in  London  under  a 
bill  of  lading  making  it  deliverable  to  him  "  on  his 
paying  for  the  goods  as  per  charter-party,"  and 
before  they  were  delivered  to  him  the  demurrage  for 
the  detention  at  Memel  was  demanded  of  him,  but 
he  denied  his  liability  to  pay  it,  and  received  the 
cargo  on  payment  of  the  freight  only: — Held,  that, 
under  these  circumstances,  there  was  no  contract  by 
the  defendant,  either  express  or  implied,  to  pay  the 
demurrage.     Ibid. 

It  is  a  question  of  fact  for  the  jury,  whether  the 
indorsee  of  a  bill  of  lading  is  liable  for  demurrage. 
Wegener  v.  Smith,  24  Law  J.  Rep.  (n.s.)  C.P.  25; 
15  Com.  B.  Rep.  285. 

Where  a  charter-party  contained  a  provision  for 
demurrage,  and  the  bill  of  lading  stated  the  cargo  to 
have  been  received  as  against  freight  and  "  other 
conditions"  as  per  charter-party,  and  the  assignee 
of  the  bill  of  lading  accepted  the  cargo  and  paid 
the  freight,  but  repudiated  his  liability  to  pay  for 
demurrage,  —  Held,  in  an  action  by  the  shipper 
against  the  assignee  for  the  demurrage,  that  the 
Judge  properly  left  it  to  the  jury  to  say  whether  the 
defendant  was  liable  for  the  demurrage.     Ibid. 

(N)  Harbocr  and  other  Does. 

By  a  charter  of  .lames  2.  the  Master  Pilots,  &c. 
of  the  Trinity  House  of  Newcastle-upon-Tyne  were 
incorporated,  and  were  enabled  to  receive  for  pilotage 
of  vessels  up  and  down  the  Tyne  and  in  and  out  of 
any  of  the  creeks  or  members  thereof  certain  pay- 
ments, the  amount  payable  by  "strangers  and  aliens" 
being  different.  The  charter  then  granted  and  con- 
firmed that  all  persons,  as  well  subjects  as  strangers 
born,  being  owners  of  goods,  &c.  brought  in  any  ship 
from  beyond  the  seas  into  the  river  of  Tyne  or  the 


creeks  or  members  aforesaid,  or  any  creek  or  member 
belonging  to  the  port  of  Newcastle-upon-Tyne,  should 
pay  a  certain  ancient  duty  called  primage,  i.  e.,  2d. 
for  every  tun  of  wine,  &e.  and  all  goods  rated  by  the 
tun  (fish  killed  and  brought  in  by  the  Englishmen 
only  excepted),  and  Sd.  for  every  last  of  flax,  &c.  in 
manner  and  form  following,  i.  e.  "  aliens  and  strangers 
born  and  all  other  such  persons  who  with  their  ships 
or  vessels  shall  arrive  within  the  said  port  or  in  any 
of  the  said  creeks  or  members  and  not  belonging  to 
the  same,  before  they  depart  with  their  ships,  &c. 
from  the  said  port  or  forth  of  the  said  creeks  shall 
pay  the  duties  aforesaid  for  and  in  the  name  of  pri- 
mage as  is  aforesaid,  and  every  free  merchant  and 
other  inhabitant  of  Newcastle  aforesaid  arriving  with 
their  said  ships,  &c.  within  the  said  river  of  Tyne 
shall  pay  the  duties  aforesaid  within  ten  days  after 
the  landing  of  the  said  goods."  In  an  action  for 
primage  against  the  defendants,  who  were  merchants 
and  natives  of  Sunderland,  in  respect  of  goods  brought 
by  them  into  Sunderland,  which  was  alleged  to  be  a 
creek  or  member  of  the  port  of  Newcastle-upon-Tyne, 
evidence  was  oifered  on  behalf  of  the  plaintiffs  of  a 
payment  of  the  duty  under  the  same  circumstances 
sixty  years  ago.  The  defendants  asserted  that 
Sunderland  was  a  distinct  port  from  Newcastle.  The 
Judge,  without  calling  the  attention  of  the  jury  to 
the  construction  of  the  charter  or  to  other  documentary 
evidence  given  by  the  defendants,  left  it  to  them 
whether  this  was  an  immemorial  payment  belonging 
to  the  plaintiffs,  and  the  jury  found  in  the  affirmative: 
— Held,  that  this  was  a  misdirection,  as  the  terms  of 
the  charter  and  all  the  evidence  given  by  the  defen- 
dants ought  to  have  been  left  to  the  jui'y,  for  the  pur- 
pose of  deciding  on  the  liability  of  the  defendants  to 
these  duties.  The  Master  Pilots  and  Seamen  of 
Newcastle-upon-Tyne  v.  Bradley,  21  Law  J.  Rep. 
(n.s.)  a.B.  196;  18  QB.  Rep.  144. 

Semhle — that  under  the  terms  of  the  charter  a 
Sunderland  merchant  importing  into  Sunderland 
(assuming  it  to  be  a  creek  of  the  port  of  Newcastle) 
is  not  liable  to  primage;  but,  held,  that  the  language 
of  the  charter  was  sufficiently  ambiguous  to  let  in 
evidence  of  usage  for  the  purpose  of  explaining  it. 
Ibid. 

The  48  Geo.  3.  c.  civ.  s.  33.  imposes  a  duty  on  all 
goods  "  imported  into  or  exported  fi:om  Berwick 
harbour."  The  harbour  extends  from  Berwick  Bridge 
down  the  Tweed  to  the  sea,  but  no  part  of  it  extends 
above  the  bridge.  Goods  were  brought  up  the  river 
in  a  sea-going  vessel,  which,  having  iirst  used  rings 
and  posts  erected  by  the  Harbour  Commissioners  ia 
order  to  moor  the  vessel  while  lowering  the  masts, 
passed  through  Berwick  Bridge,  and  unloaded  her 
cargo  about  two  hundred  yards  above  the  bridge,  and 
beyond  the  limits  of  the  harbour: — Held,  that  these 
goods  were  not  "imported  into"  the  harbour  so  as  to 
make  any  dues  payable  in  respect  of  them.  Wilson 
V.  Bohertson,  24  Law  J.  Rep.  (n.s.)  Q.B.  185;  4 
E.  &  B.  923. 

(O)  Lien  and  Mortoagb. 

A  ship  belonged  to  A  and  B  in  different  shares, 
and  they  were  registered  as  the  owners  of  it  at  the 
port  of  Liverpool.  In  April  1849  the  ship  sailed 
from  Liverpool  for  Sydney.  In  October  A  executed 
a  power  of  attorney  authorizing  B  to  sell  his  shares. 
In  November  A  mortgaged  his  shares  in  the  ship 
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and  freight  to  C,  and  the  deed  of  mortgage  was 
registered  at  Liverpool.  In  March  1850  B  being  at 
Sydney  (acting  under  the  power  of  attorney  as  to 
A's  shares)  sold  the  ship  to  D.  On  this  occasion 
the  old  certificate  of  registry  was  given  up,  and  the 
ship  was  registered  de  novo  in  D's  name  at  Sydney. 
The  ship,  with  a  cargo,  was  put  into  the  London 
Docks  in  February  1851,  aiid  both  C  and  D  took 
possession  of  it,  by  each  of  them  putting  a  man  on 
board.  Upon  the  question  as  to  the  right  of  C  and 
D  in  the  ship  and  freight, — Held,  that  C  was  entitled 
to  A's  shares  in  the  ship  and  freight.  Cato  v. 
Irving,  21  Law  J.  Rep.  (n.s.)  Chanc.  675;  5  De 
Gex  &  Sm.  210. 

A  was  owner  of  7-8ths  of  a  ship,  and  B  was 
owner  of  the  other  l-8th  ;  A  mortgaged  his  share; 
A  and  B  sent  out  the  ship  for  a  cargo  at  their  joint 
risk  in  the  same  proportions  as  they  had  in  the  ship; 
the  ship  brought  home  a  cargo,  and  then  the  mort- 
gagee took  possession,  and  claimed  to  be  entitled  to 
7-8ths  of  the  proceeds  of  the  cargo,  without  making 
any  deduction  for  the  expenses  of  the  outfit  and 
voyage.  A  had  assigned  all  his  property  to  a  trustee 
for  the  benefit  of  his  creditors : — Held,  (affirming  a 
decree  of  the  Master  of  the  Rolls)  that  the  expenses 
of  the  voyage  were  to  be  paid  out  of  the  proceeds  of 
the  cargo  before  any  division  took  place,  and  that  B, 
the  joint  owner,  was  entitled  to  l-8th  of  the  residue 
of  the  proceeds,  the  remaining  7-8ths  of  the  residue 
being  payable  to  the  trustees  of  A,  to  whom  he  had 
assigned  his  property,  there  being  no  contract 
between  A  and  his  mortgagee  respecting  the  cargo. 
Alexander  v.  Simms,  23  Law  J.  Rep.  (n.s.)  Chanc. 
721;  5  De  Gex,  M.  &  G.  57;  18  Beav.  80. 

The  owner  of  a  ship  mortgaged  it  with  a  power  of 
sale,  to  A  B,  a  partner  of  C  D  &  Co.,  for  money 
due  to  the  firm,  and  the  same  was  duly  registered 
under  the  statute  3  &  4  Will.  4.  c.  56.  Afterwards 
he  executed  a  further  charge  to  A  B  for  money 
owing  from  himself  or  from  him  and  his  partners, 
from  time  to  time,  to  the  firm  of  C  D  &  Co.,  how- 
ever that  firm  should  be  constituted,  but  it  was  not 
registered.  He  then  executed  a  further  charge  in 
favour  of  other  persons,  who  registered  their  security: 
Held,  (overruling  a  decision  of  the  Vice  Chancel- 
lor of  the  Duchy  of  Lancaster)  that  the  unregistered 
further  charge  was  inoperative.  Parr  v.  Applebee, 
22  Law  J.  Rep.  (h.s.)  Chanc.  767. 

The  owner  of  8-64ths  of  a  vessel,  in  consideration 
of  100?.,  assigned  them  by  bill  of  sale.  Contempo- 
raneously with  its  execution  a  memorandum  was 
indorsed  thereon,  signed  by  an  agent  of  the  assignee, 
stipulating  that  on  the  assignor  repaying  to  the 
assignee  the  1001.  and  interest,  the  bill  of  sale 
should  be  void.  Subsequently,  the  assignee  received 
interest  and  gave  a  receipt  for  it  as  for  interest  on 
]00/.  advanced  on  security  of  the  bill  of  sale.  The 
registry  at  the  Custom  House  was  of  an  absolute 
sale.  The  assignee  sold  the  8-64ths,  and  the  bill 
of  sale  to  the  purchaser  was  duly  executed;  but 
before  its  registry  a  bill  to  redeem  by  the  original 
owner  was  filed,  and  the  Court  restrained  the  registry 
of  the  bill  of  sale,  and  made  a  decree  for  redemption 
on  payment  of  the  1001.  and  interest,  with  costs,  so 
.  far  as  they  were  increased  by  the  dispute  of  the 
plaintiff's  right  to  redemption.  Whitfield  v.  Parfitt, 
4  De  Gex  &  Sm.  240. 

The  Ship  Registry  Act,  8  &  9  Vict.  c.  89,  does 
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not  prevent  a  lien  being  created  on  certificate  of 
original  registry  deposited  by  unregistered  owner  to 
secure  advances  for  the  use  of  the  ship.  Clarice  v. 
jBattens,  1  Kay  &  J.  242. 

Upon  motion  by  plaintiff  claiming  such  a  lien,  a 
party  who,  without  a  lawful  title,  had  procured  himself, 
to  be  registered  as  owner  of  a  ship,  was  restrained  by 
injunction  from  prosecuting  a  complaint  made  under 
section  30.  against  the  plaintiff  for  wilfully  detaining 
and  refusing  to  deliver  up  the  certificate  of  the  ship's 
registry  and  from  instituting  any  other  proceeding 
against  the  plaintifii'  to  compel  him  to  deliver  up  the 
certificate.     Ibid. 

(P)  Collision  and  Damage. 

The  14  &  15  Vict.  c.  79,  a  statute  for  consolidat- 
ing the  laws  regulating  steam  navigation,  &c.,  pro- 
vides, in  section  26,  that  the  Admiralty  shall  make 
regulations,  to  be  published  in  the  Gazette,  as  to 
lights,  and  that  all  owners  and  masters  or  persons 
having  charge  of  vessels  shall  be  bound  to  take  notice 
of  the  same,  and  in  case  of  default,  the  master  or 
other  person  homing  charge  of  any  vessel,  or  the 
owner  of  such  vessel,  if  it  appear  that  he  was  in 
fault,  shall  pay  a  penalty  of  20/.  The  28th  section 
provides,  that  any  damage  done  to  any  property  in 
consequence  of  the  non-observance  of  the  Admiralty 
regulations,  is  to  be  taken,  in  absence  of  proof  to 
the  contrary,  to  have  been  occasioned  by  the  wilful 
default  of  the  master  or  other  person  having  charge 
of  the  vessel.  The  declaration  set  out  the  26th 
section  of  the  act,  and  stated  that  the  Admiralty 
duly  made  a  regulation  that  sailing  vessels,  at  anchor 
in  roadsteads,  should  exhibit  a  constant  bright  light 
at  the  masthead  from  sunset  till  sunrise.  That  the 
plaintiffs  were  possessed  of  a  steam  vessel  proceed- 
ing in  a  roadstead,  and  that  the  defendant  was  pos- 
sessed of  a  sailing  vessel,  then  at  anchor  in  the  same 
roadstead,  between  sunset  and  sunrise,  under  the  care 
of  the  defendant's  servants.  And  it  then  was  the  duty 
of  the  defendant's  servants  to  exhibit  a  bright  light 
at  the  masthead  of  his  vessel,  and  that  they,  not 
regarding  their  duty,  neglected  to  exhibit  such  bright 
light  at  the  masthead,  and  by  and  through  the  care- 
lessness and  neglect  of  the  defendant  in  not  exhibit- 
ing the  light  at  the  masthead,  the  plaintiffs'  vessel 
ran  foul  of  the  defendant's  and  was  damaged  :  — 
Held,  that  the  declaration  was  bad;  that  the  owner 
was  not  liable  under  the  statute,  unless  he  was  in 
charge  of  the  vessel ;  and  that  if  the  allegations  with 
respect  to  the  statute  were  struck  out,  the  declara- 
tion would  be  bad,  as  it  would  be  quite  consistent 
with  it  that  the  damage  was  the  consequence  of  the 
plaintiffs'  own  negligence.  The  General  Steam/ 
Navigation  Co.  v.  Morrison,  22  Law  J.  Rep.  (n.s.) 
C.P.  179;  13  Com.  B.  Rep.  581. 

The  Admiralty  regulations  issued  under  the 
14  &  15  Vict.  c.  79,  and  which  direct  all  sailing  ves- 
sels to  carry  a  light,  are  applicable  to  sailing  vessels 
within  the  port  of  London,  although  the  corporation 
of  London,  as  conservators  of  the  navigation  of  the 
Thames,  have  made  in  that  port  a  bye-law,  which 
directs  lights  to  be  carried  by  steamers,  but  does  not 
provide  for  the  case  of  sailing  vessels.  Morrison  v. 
the  General  Steam  Navigation  Co.,  22  Law  J.  Rep, 
(n.s.)  Exch.  233;  8  Exch.  Rep.  733. 

Notwithstanding  the  28th  section  of  the  14  &  IS 
Vict.  c.  79,  parties  navigating  vessels  are  bound  to 
4E 
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keep  a  look-out  in  the  same  manner  as  before  that 
statute.  And  if  a  collision  takes  place  between  two 
vessels,  and  the  vessel  injured  is  without  the  light 
required  by  the  rules  made  under  the  act,  the  vessel 
inflicting  the  injury  is  liable,  if  the  injury  could  have 
been  prevented  by  proper  care  on  her  part.     Ibid. 

By  a  local  act  trustees  were  appointed  for  preserv- 
ing a  harbour,  and  the  property  in  the  harbour 
was  vested  in  them.  Power  was  given  to  them  to 
elect  a  harbour-master  and  other  officert,  and  to 
make  bye- laws  for  the  government  of  the  oificers  and 
servants  connected  with  the  harbour,  and  in  relation 
to  its  use  and  management.  The  harbour-master 
had  authority  to  direct  the  situation  in  which  vessels 
entering  the  harbour  shpuld  be  moored.  The  trus- 
tees were  empowered  to  impose  u  tonnage-rate  on 
vessels,  and  to  borrow  money  on  such  rates,  and  to 
apply  the  proceeds  in  payment  of  the  interest  of 
money  borrowed,  and  the  costs  and  expenses  attend- 
ing the  purposes  of  the  act  connected  with  the  har- 
bour and  works  belonging  to  it,  and  next  in  reducing 
the  principal  sums  borrowed  : — Held,  that  the  trus- 
tees were  not  liable,  collectively  or  individually,  for 
damages  sustained  by  a  vessel  in  the  harbour,  whe- 
ther such  damage  arose  from  its  being  placed  in 
an  improper  place,  or  from  the  trustees  permitting 
rubbish  to  accumulate  in  the  harbour,  whereby  it 
became  unsafe.  Metcalf  v.  SetJierington,  24  Law 
J.  Rep.  (n.s.)  Exch.  314. 

Held,  also,  that  the  trustees  would  not  be  liable, 
even  if  they  had  funds  in  their  hands,  sufficient  for 
and  applicable  to  the  purpose  of  cleansing  the 
harbour.    Ibid. 


SLANDER. 

(A)  When  aotionable. 

(B)  When  Damage  most  be  pkoved. 

(C)  Privileged  Communications. 

(D)  Evidence. 


SHOOTING  AT  THIEVES. 

A  constable  is  not  justified  in  shooting  at  a  man 
whom  he  has  seen  stealing  wood  growing  in  a  copse 
(which,  if  a  first  offence,  is  only  a  misdemeanour), 
although  the  constable  has  no  means  of  arresting  the 
man  without  firing,  and  although  the  stealing  the 
wood  in  the  particular  instance  amounted  to  felony, 
by  reason  of  the  man  having  been  previously  con- 
victed several  times  for  similar  offences,  under  statute 
7  &  8  Geo.  4.  c.  29.  s.  39,  these  convictions  being 
unknown  to  the  constable  at  the  time.  '^ 
Dadson,  20  Law  J.  Rep.  (n.s.)  M.C.  57. 


SIMONY. 


An  agreement  between  two  incumbents  to  exchange 
their  respective  livings  in  their  present  condition,  and 
that  one  of  them  shall  not  call  upon  the  other  to  pay 
for  dilapidations,  is  not  necessarily  simoniacal,  for 
the  dilapidations  in  each  living  may  be  equal  or 
nearly  so,  or  of  so  insignificant  an  amount  as  to  be 
not  worth  the  expense  of  valuation .  Goldham  v.  Ed- 
wards, 24  Law  J.  Rep.  (n.s.)  C.P.  189;  16  Com.  B. 
Rep.  437. 

If  the  agreement,  as  pleaded,  be  necessarily  simo- 
niacal, it  is  not  necessary  to  allege  that  it  was  made 
"  corruptly"  in  order  to  bring  it  within  the  31  Eliz, 
c.  6.  8.  8.     Ibid. 


(A)  When  actionable. 
To  say,  falsely  and  maliciously,  of  a  trader,  "  He 
is  indebted  to  me,  and,  if  he  does  not  come  and  make 
terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
ruin  him,"  is  actionable  without  proof  of  special 
damage.  Brown  v.  Smith,  22  Law  J.  Rep.  (h.s.) 
C.P.  151. 

(B)  When  Damage  must  be  proved. 

A  declaration  in  slander,  after  stating  as  induce- 
ment that  the  defendant  intended  to  impute  felony 
to  the  plaintiff,  set  out  the  slanderous  words  as  fol- 
lows : — "  I  (the  defendant)  have  a  suspicion  that  you 
(the  plaintiff)  and  B  have  robbed  my  house  (mean- 
ing thereby  that  the  plaintiff  had  feloniously  stolen 
certain  goods  of  the  defendant),  and  therefore  I  take 
you  into  custody": — Held,  that  the  Judge  rightly 
directed  the  jury  in  stating  the  question  to  be  whether 
the  defendant  meant  to  impute  an  absolute  charge  of 
felony,  or  only  a  suspicion  of  felony,  and  that  if  the 
jury  behoved  the  latter  the  verdict  ought  to  be  for 
the  defendant.  Tozer  v.  Mashford,  20  Law  J.  Rep. 
(N.s.)  Exch.  225;  6  Exch.  Eep.  539. 

Special  damage,  which  is  necessary  in  order  to 
make  words  actionable,  must  be  such  as  naturally  or 
reasonably  arises  from  the  use  of  the  words.  Haddon 
V.  Lott,  24  Law  Rep.  J.  (n.s.)  C.P.  49;  16  Com.  B. 
Rep.  411. 

The  declaration  alleged  that  the  plaintiff,  being 
the  first  inventor  of  a  new  manufacture,  had  duly 
applied  for  letters  patent,  and  had  left  at  the  office 
of  the  Patent  Commissioners  a  petition  and  declara^ 
tion,  and  a  provisional  specification,  under  the  Patent 
Amendment  Act,  1852,  and  that  the  application  and 
specification  had  been  referred  to  the  Solicitor  Gene- 
ral, who  had  permitted  the  title  of  the  invention  to 
be  amended,  and  the  plaintiff  had  given  notice  of  his 
intention  to  proceed  with  the  application.  That  the 
defendant,  knowing  the  premises,  mahciously  and 
without  reasonable  or  probable  cause,  pretended  and 
represented  to  the  Solicitor  General  that  he  had  an 
interest  in  opposing  the  grant  of  the  patent  to  the 
plaintiff,  and  maliciously,  &c.  published  certain 
words,  being  a  notice  (set  out)  to  the  Solicitor  Gene- 
ral that  the  amended  title  might  embrace  an  inven- 
tion of  the  defendant  for  which  he  had  applied  for  a 
patent ;  whereas  the  defendant  was  not,  but  the 
plaintiff  was,  the  first  inventor  of  the  invention  in 
question,  and  the  defendant  had  never  any  interest 
in  opposing  the  grant  of  a  patent  to  the  plaintiff; 
whereby  the  Solicitor  General  refused  to  allow  the 
plaintiff's  application  for  letters  patent,  &c.  :_Held, 
that  the  declaration  was  bad;  that  the  allegation  of 
the  refusal  in  the  statement  of  special  damage  could 
not  be  called  in  aid  to  supply  a  substantial  travers- 
able allegation  of  the  refusal;  and  that  the  special 
damage  alleged  did  not  appear  to  be  the  necessary  or 
natural  result  of  the  facts  stated  in  the  declaration. 
Ibid. 

A  declaration  for  slander  by  charging  a  clergyman 
in  holy   orders  with  incontinency,   is  bad  without 
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shewing  actual  damage,  or  that  he  holds  some  office 
or  employment  producing  temporal  profit.  Gallwey 
V.  Marshall,  23  Law  J.  Rep.  (h.s.)  Exch.  78. 

The  eist  section  of  the  Common  Law  Procedure 
Act  does  not  remedy  such  an  omission.     Ibid. 

(C)  Privileged  CoMMUNioATioNa. 

The  defendant  having  a  suspicion  that  the  plaintiff, 
who  was  his  shopman,  had 'in  one  instance  embezzled 
money  sent  for  him,  and  in  the  presence  of  A  B 
charged  him  with  embezzlement,  and  at  the  same 
time  discharged  him  from  his  service.  After  his 
discharge,  the  plaintiff  being  about  to  enter  into  a 
fresh  service,  referred  to  the  defendant  for  a  charac- 
ter, but  in  consequence  of  what  the  defendant  said, 
his  intended  master  refused  to  engage  him.  Upon 
this  the  plaintiff's  brother  called  upon  the  defendant 
and  inquired  why  he  had  given  the  plaintiff  such  a 
character  as  prevented  him  from  getting  a  situation, 
and  in  answer  to  these  inquiries,  the  defendant  said, 
"  He  has  robbed  me.  I  believe  he  has  robbed  me 
for  years  past :  I  can  prove  it  from  the  circumstances 
under  which  he  has  been  discharged  by  me:" — 
Held,  that  the  occasions  upon  which  each  of  these 
statements  was  made,  rendered  them  privileged  com- 
munications, and  that  the  fact  of  the  first  charge 
being  made  in  the  presence  of  a  third  party  did  not 
warrant  the  .ludge  in  leaving  the  question  to  the 
jury,  and  that  the  excess  of  the  defendant's  state- 
ment on  the  second  occasion  did  not  raise  any  pre- 
sumption of  express  mahce,  Taylor  v.  Hawlcms, 
20  Law  J.  Rep.  (n.s.)  Q-B.  313;  16  Q.B.  Rep.  308. 

A  communication  made  hand  fide  in  performance 
of  a  duty  or  with  a  fair  and  reasonable  purpose  of 
protecting  the  interest  of  the  party  making  it,  is  pri- 
vileged ;  and  the  onus  of  proving  malice  lies  on  the 
plaintiff.  Somervill  v.  HoAiikins,  20  Law  J.  Rep. 
(U.S.)  C.P.  131;  10  Com.  B.  Rep.  583. 

Before  the  question  of  malice  can  be  submitted  to 
the  jury,  the  evidence  must  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  existence 
than  with  its  non-existence.     Ibid. 

The  plaintiff  who  had  been  discharged  on  a  charge 
of  theft  from  the  defendant's  service,  afterwards  came 
to  the  defendant's  house  to  receive  wages  due  to  him, 
and  then  had  some  communication  with  the  defen- 
dant's servants,  when  the  defendant  said  to  his  ser- 
vants, "  I  have  dismissed  that  man  for  robbing  me : 
do  not  speak  to  him  any  more  in  public  or  in  pri- 
vate, or  I  shall  think  you  as  bad  as  him": — Held, 
first,  that  this  was  a  privileged  communication; 
secondly,  that  there  was  no  evidence  of  malice  to  go 
to  the  jury.     Ibid. 

(D)  Etidbnob. 

In  an  action  for  slander,  imputing  to  the  plaintiff 
unnatural  practices,  to  which  there  was  only  a  plea 
of  not  guilty,  the  counsel  for  the  defendant,  on 
cross-examination,  asked  a.  witness,  "  Have  you 
heard  from  other  persons  that  the  plaintiff  is  addicted 
to  practices  of  this  kind  ?" — Held,  that  the  question 
was  improper,  as  it  was  not  confined  to  rumours 
existing  before  the  words  were  spoken  by  the  defen- 
dant. Thompson  v.  Nye,  20  Law  J.  Rep.  (n.s.) 
Q.B.  85  ;  16  Q.B.  Rep.  175. 

Qucere,  however,  whether  the  question  could  have 
been  allowed  if  it  had  been  so  limited.    Ibid. 


SOLDIERS,  ENLISTMENT  OF. 

The  Mutiny  Act  and  the  Articles  of  War  apply 
only  to  Her  Majesty's  forces.  An  enlistment  on  a 
Sunday  is  not  void  under  29  Car.  2.  c.  7.  A  recruit 
received  enlisting  money,  knowing  it  to  be  such,  from 
a  soldier  who  was  employed  by  a  non-commissioned 
officer  in  the  recruiting  service,  and  who  had  be- 
longed to  a  regiment  for  a  longer  period  than  that 
within  which  he  ought  to  have  been  attested  accord- 
ing to  the  provisions  of  the  Mutiny  Act : — Held, 
that  such  soldier  must  be  presumed  to  have  been 
regularly  attested.  The  fact  that  the  soldier  in- 
tended to  have  taken  the  recruit  to  be  attested  before 
a  Justice  who  had  no  authority  to  attest  affords  no 
counter-presumption  that  the  recruiting  soldier  had 
been  himself  improperly  attested.  Wolton  v.  Gavin, 
20  Law  J.  Rep.  (s.a.)  Q.B.  73;  16  Q-B.  Rep.  48. 

The  provision  in  the  55th  section  of  the  Mutiny 
Act  as  to  the  questions  to  be  asked  of  a  recruit 
before  enlisting  him,  is  directory  only,  and  the 
omission  to  comply  with  it  will  not  vitiate  the  enlist-' 
ment.     Ibid. 

By  section  57.  of  the  Mutiny  Act,  if  any  recruit 
shall  receive  enlisting  money,  knowing  it  to  be  such, 
and  shall  abscond  or  absent  himself  from  the  recruit- 
ing party,  and  shall  not  voluntarily  go  before  a 
Justice  within  four  days  to  be  dischaiged,  such 
recruit  shall  be  deemed  to  be  enhsted  and  a  soldier 
as  fully  to  all  intents  and  purposes  as  if  he  had 
been  duly  attested,  and  may  be  apprehended  and 

punished  as  a  deserter : Held  (hcedtante  Erie,  J.J 

that  a  recruit  who  had  not  been  discharged,  and  had 
absented  himself  more  than  four  days  after  receiving 
the  enlisting  money,  might  be  punished  as  a  deserter, 
although  he  had  never  been  attested.     Ibid. 

The  20th  Article  of  War  provides  that  no  officer 
commanding  a  guard  shall  refuse  to  receive  or  keep 
any  prisoner  committed  to  his  charge  by  any  officer 
or  non-commissioned  officer  who  shall  at  the  same 
time  deliver  an  account  in  writing  signed  by  himself 
of  the  crime  with  which  the  prisoner  is  charged  :— 
Held,  by  Lord  Campbell,  O.J.,  Coleridge,  J.,  and 
Wightmam,  J.  {dissentiente  Erie,  J.)  that  a  com- 
manding officer  receiving  a  soldier  charged  with 
desertion  by  a  non-commissioned  officer,  who  deli- 
vered a  written  signed  charge  of  the  crime,  is  justified 
under  that  article  in  detaining  such  soldier,  although 
he  was  not  taken  before  a  civil  magistrate  and  a 
warrant  obtained  for  his  detention.     Ibid. 

The  20th  Article  of  War  applies  to  military 
offences,  including  desertion;  but  by  Erie,  J,  it 
applies  only  to  those  who  are  soldiers  de  faoto,  and 
not  to  those  whose  qualification  as  soldiers  is  dis- 
puted.   Ibid, 


SPECIFIC  PERFORMANCE. 

(A)  When  deokeed. 

(B)  When  eeehsed. 

(C)  Praotiob  in  Suit  foe. 


(A)  When  decreed. 

The  plaintiff  agreed  with  a  railway  company 
that,  on  the  following  conditions,  he  would  assent  to 
the  railway  being  made  through  his  property  :  that 
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if  tlic  company  should  obtain  their  act  they-  should 
pay  him  IfiOOl.  for  all  lands  required  for  making 
the  railway,  and  the  further  sum  of  4,000i.  for  resi- 
dental  injury  to  the  estate  and  hall  of  the  plaintiff. 
The  company  amalgamated  with  another  company, 
who  formed  the  railway  in  another  direction  and  did 
not  pass  through  the  plaintiff's  property  : — Held, 
upon  demurrer  to  a  bill  for  specific  performance  of 
the  agreement,  that  there  was  sufficient  evidence  to 
shew  that  the  defendants  represented  the  persons 
who  originally  contracted  with  the  plaintiff,  and 
although  no  land  was  taken  in  pursuance  of  the 
agreement,  the  defendants  were  bound  to  pay  the 
4,000/.  which  must  be  considered  as  agreed  to  be 
paid  for  tlie  plaintiff's  assent  to  the  undertaking. 
Preston  v.  the  Liverpool,  Manchester,  and  New- 
castle-upon-Tyne Jwiction  Sail.  Co.,  21  Law  J. 
Eep.  (n.s.)  Chanc.61;  1  Sim.  N.S.  S86. 

Specific  performance  of  a  contract  for  the  sale  of 
a  barge,  stores,  &c.,  decreed  in  equity  upon  a  claim. 
Claringhoidd  v.  Curtis,  2]  Law  J.  Eep.  (h.s.) 
Chanc.  541. 

In  a  contract  for  sale  the  lands  were  described  as 
partly  freehold  and  partly  leasehold.  The  title 
deeds  did  not  clearly  define  the  boundaries  and  ex- 
tent of  the  two  properties;  but  the  uncertainty  did 
not  arise  from  an  instrument  incapable  of  legal 
construction  in  that  respect : — Held,  that  such  an 
uncertainty  was  not  an  objection  to  a  decree  for 
specific  performance.  Monro  v.  Taylor,  21  Law  J. 
Eep.  (n.s.)  Chanc.  S25;  3  Mac.  &  G.  713. 

The  vendor  of  leaseholds,  held  under  an  eccle- 
siastical corporation,  previously  to  his  contract  for 
sale  was  in  treaty  with  the  lessors  for  a  renewal  of 
the  lease,  and  continued  such  treaty  after  the  con- 
tract : — Held,  that  this  did  not  throw  upon  him  the 
obligation  of  procuring  such  renewal  for  the  benefit 
of  the  purchaser.     Ibid. 

A  filed  a  claim  for  specific  performance  of  a  con- 
tract by  B,  C  and  D,  stating  in  his  claim  that  the 
defendants  had  by  an  agreement  in  writing  con- 
tracted to  demise  a  house  to  A  for  a  certain  term,  at 
a  stated  rent,  and  that  the  plaintiff  A  had  agreed  by 
parol,  at  the  same  time,  to  pay  to*the  defendants  a 
premium  of  200/.  The  claim  prayed  that  the  de- 
fendants might  grant  a  lease,  the  plaintiff  offering 
to  pay  the  premium  according  to  the  parol  agree- 
ment : — -Held,  on  appeal,  overruling  the  decision  of 
the  Court  below,  that  the  Statute  of  Frauds  did  not 
present  an  obstacle  to  specific  performance  if  there 
were  no  fraud.  Martin  v.  Pycroft,  22  Law  J.  Rep. 
(N.s.)  Chanc.  94;  2  De  Gex,  M.  &  G.  785:  over- 
ruling 21  Law  J.  Eep.  (n.s.)  Chanc.  448. 

The  defendants,  at  the  hearing,  alleging  that  the 
agreement  was  obtained  by  the  plaintiff  from  one  by 
fraud  and  from  another  by  fraudulent  misrepresen- 
tation, the  cause  was  ordered  to  stand  over  that  an 
oral  examination  of  witnesses  might  take  place  under 
the  provisions  of  the  statute  1.5  &  IG  Vict.  c.  86; 
and  such  examination  having  taken  place,  upon 
which  the  allegations  of  fraud  and  fraudulent  mis- 
representation failed,  the  Court  decreed  specific  per- 
formance.    Ibid. 

Where  persons  sign  a  written  agreement,  and 
there  has  been  no  circumvention,  or  fraud,  or  mis- 
take, the  written  agreement  binds  at  law  and  in 
equity,  according  to  its  terms,  although  verbally  a 
provision  be  agreed  to,  which  has  not  been  inserted 


in  the  document,  if  the  party  who  should  perform 
the  omitted  term  consents  to  the  performance  of  it. 
Ibid. 

On  claim  by  vendor  for  specific  performance  by 
purchaser,  found  by  inquisition  to  have  been  lunatic 
at  the  time  of  the  contract,  the  Court  declared  the 
contract  to  have  been  null  and  void,  and  ordered  the 
residue  of  the  deposit,  after  deducting  the  vendor's 
costs,  charges  and  expenses,  to  be  repaid  to  the  com- 
mittee of  the  lunatic's  estate.  Frost  v.  Beavan,  22 
Law  J.  Eep.  (n.s.)  Chanc.  638. 

A  contracted  to  sell  to  B  certain  bleachworks  and 
the  machinery  and  fixtures  belonging  thereto,  on  the 
condition  that  B  should  take  the  machinery  and  fix- 
tures at  a  valuation,  and  that,  for  the  purpose  of  the 
valuation,  A  and  B  should  each  appoint  a  valuer, 
and  that  the  valuers  should  appoint  an  umpire  before 
entering  on  the  business  of  the  valuation,  and  that 
the  price  should  be  fixed  on  by  the  valuers,  or  the 
umpire  in  case  they  differed.  A  and  B  appointed 
valuers,  but  the  valuers  did  not  appoint  an  umpire. 
The  valuers  could  not  agree  on  their  valuation.  In 
a  suit  by  B  against  A  a  specific  performance  of  the 
contract  was  ordered,  and  the  case  was  adjourned  in 
order  that  the  valuation  might  be  made  by  the 
Court.  Jackson  v.  JacTcson,  22  Law  J.  Eep,  (H.a.) 
Chanc.  878;  1  Sm.  &  G.  184. 

Where  a  void  cheque  was  given  by  purchasers  and 
received  by  vendors  for  the  consideration-money  for 
an  estate,  and  presentation  of  the  cheque  was  de- 
layed by  the  vendors  until  after  an  event,  which 
never  happened,  at  the  request  of  the  authorized 
agent  of  the  purchasers,  and  the  bankers  became 
bankrupt : — Held,  that,  under  the  circumstances  of 
the  case,  there  was  no  laches  in  the  non-presentation 
of  the  cheque,  and  no  payment  or  equitable  satis- 
faction of  the  cheque;  and  further,  that  the  vendor 
was  entitled,  on  a  bill  filed  by  him  for  specific  per- 
formance of  the  agreement,  to  a  decree  for  that 
purpose,  and  full  payment  of  the  consideration- 
money.  Lord  Ward  v.  the  Oxford,  Worcester,  and 
Wolverhampton  Rail.  Co.,  22  Law  J.  Eep.  (n.s.) 
Chanc.  90.5;  2  De  Gex,  M.  &  G.  750. 

The  Court  of  Chancery  has  jurisdiction  to  enforce 
the  specific  performance  of  an  agreement  by  which 
a  person  has  bound  himself  to  execute  a  deed,  al- 
though such  deed  may  be  a  deed  of  separation 
between  himself  and  his  wife.  Wilson  v.  Wilson, 
23  Law  J.  Rep.  (n.s.)  Chanc.  697;  5  H.L.  Cas  40. 
In  the  draft  articles  of  an  agreement  a  mistake  of 
a  name  had  been  made :  a  bill  was  filed  for  the  spe- 
cific performance  of  those  articles.  The  Court  of 
Chancery,  on  *i  consideration  of  what  appeared  in 
the  bill  and  answer,  and  on  a  consideration  of  the 
articles  themselves,  directed  the  specific  performance 
of  them  according  to  what  appeared  to  be  their 
plain  intention : — Held,  that  the  decree  of  the 
Court  of  Chancery  was  correct.     Ibid. 

Two  persons,  A  and  B,  had  been  partners,  and 
were  as  such  jointly  entitled  to  shares  in  a  foreign 
company.  On  the  dissolution  of  the  partnership 
A  assigned  all  his  interest  in  the  shares  to  B,  and 
handed  the  certificates  of  the  shares  to  him,  and 
also  covenanted  for  further  assurance.  B  covenanted 
to  indemnify  A  against  certain  liabilities  of  the  firm. 
The  transfer  of  the  shares,  in  fact,  required  some 
further  acts  to  complete  it,  which  A  refused  to  per- 
form, on  the  ground  that  B  had  failed  to  perform  his 
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covenant  to  indemnify  A  against  the  partnership 
liabilities,  some  of  which  he  had  had  to  discharge. 
B  iiled  a  bill  for  specific  performance  of  the  cove- 
nant for  further  assurance; — Held  (overruling  a 
decision  of  the  Master  of  the  Rolls,  who  refused 
relief  on  the  ground  that  B  must  do  equity  by  per- 
forming his  covenant  of  indemnity  before  he  could 
have  the  aid  of  tlie  Court),  that  the  plaintiff  was 
entitled  to  a  decree,  the  remedy  of  the  defendant  on 
the  covenant  of  indemnity  being  at  law.  Gibson  v. 
Qoldsmid,  24  Law  J.  Rep.  (U.S.)  Chaiic.  279;  6 
De  Gex,  M.  &  G.  757;  18  Beav.  584. 

"  He  who  seeks  equity  must  do  equity,"  applies 
only  where  a  plaintiff  acts  inequitably  in  the  matter 
in  which  he  seeks  the  assistance  of  the  Court,  and 
does  not  warrant  the  Court  to  enforce  upon  a  plain- 
tiff the  performance  of  acts  which  in  nowise  relate 
to  the  subject-matter  of  the  suit.     Ibid. 

The  plaintiff  contracted  to  sell  to  the  defendant 
a  piece  of  land  which  was  subject  to  certain  cove- 
nants contained  in  the  original  purchase-deed.  No 
notice  was  given  of  these  covenants  until  after  the 
contract  was  signed,  and  the  defendant  then  refused 
to  execute  a  conveyance  containing  such  covenants  : 
— Held,  in  a  suit  for  specific  performance,  that  the 
defendant  was  bound  to  elect  either  to  rescind  the 
contract  or  to  execute  a  conveyance  with  the  cove- 
nants. Imketj  V.  Higgs,  24  Law  J.  Rep.  (u.s.) 
Chanc.  495. 

Although  the  Court  will  not  compel  performance 
of  a  contract  obtained  from  a  person  in  a  state  of 
intoxication,  yet  where,  after  a  contract  fairly  entered 
into  with  a  man  addicted  to  drinking  to  sell  to  the 
plaintiff  leasehold  premises  for  735^,  another  per- 
son, with  notice  of  this  contract,  within  a  few  days 
prevailed  on  the  vendor  to  sell  and  execute  an 
assignment  thereof  to  him  for  760/.,  the  Court 
decreed  specific  performance  of  the  first  contract. 
Shaw  V.  Thaokray,  1  Sm.  &  G.  537. 

It  is  no  defence  to  a  suit  for  specific  performance 
against  trustees  of  a  turnpike  road,  that  the  land 
they  have  contracted  to  sell  is  liable  to  pre-emption 
by  the  owner  of  the  adjoining  land  under  the  General 
Turnpike  Act,  3  Geo.  4.  c.  126.  s.  39,  even  where 
the  offer  required  has  not  through  inadvertence  been 
^  made  to  such  owner,  and  it  is  in  evidence  that  the 
owner  insists  on  his  right,  the  purchaser  making  no 
objection  to  the  title,  and  being  content  to  take  such 
estate  as  the  trustees  could  convey,  Barrett  v.  Rimg, 
2  Sm.  &  G.  43. 

jigreement  to  grant  a  lease  of  copyhold  premises 
for  twenty-one  years,  and  to  put  the  same  into  repair, 
there  being  no  evidence  that  to  grant  such  leases 
would  work  a  forfeiture,  or  that  the  licence  of  the 
lord  could  not  be  obtained — Decreed  to  be  specifi- 
cally performed.  Paxton  v.  Newton,  2  Sm.  &  G.  437. 

Though  the  Court  would  not  ordinarily  decree 
specific  performance  of  an  agreement  to  repair,  it  is 
the  habit  of  the  Court  to  decree  specific  perform- 
ance of  agreements  involving  the  execution  of  leases 
or  other  instruments  containing  covenants  to  repair. 
Ibid. 

Property  sold  as  copyhold  turned  out  to  be  partly 

freehold : Held,  that  the  vendor  could  compel  a 

specific  performance,  and  that  special  conditions, 
providing  that  errors  in  the  description  should  not 
invalidate  the  sale,  and  for  a  compensation,  did  not 
alter  the  case,    Ayles  v.  Cox,  16  Beav,  23. 


A  tenant  for  life  of  a  coal  mine  filed  a  bill  setting 
out  documents,  which  shewed  this  to  be  the  state  of 
his  title,  but  by  mistake  alleging  that  he  was  tenant 
in  tail.  The  prayer  of  the  bill  was  to  restrain  the 
lessees  of  a  conterminous  mine  from  trespassing  upon 
his  mine,  and  to  obtain  an  account  and  payment  of 
the  proceeds  of  their  alleged  wrongful  workings  in  it. 
After  an  interim  order  was  obtained,  the  suit  was 
compromised  in  October  under  an  agreement, 
whereby  the  defendants  were  to  pay  the  plaintiif 
400i.,  \vhich  he  agreed  to  accept,  for  the  full  value 
of  all  coals  to  be  raised  from  the  mine  in  question, 
with  costs  to  be  taxed  in  the  then  Michaelmas  term, 
and  if  reasonable  security  to  the  plaintiff's  satisfac- 
tion were  given,  six  months  were  to  be  allowed  for 
the  payment :— Held,  first,  that  the  erroneous  alle- 
gation of  title  in  the  bill  could  not  be  regarded  as 
having  led  to  such  a  misapprehension  of  it  as  would 
prevent  a  Court  of  equity  from  enforcing  the  agree- 
ment for  compromise.  Secondly,  that  under  the 
agreement  the  defendant  was  not  entitled  to  have 
the  plaintiff's  title  deduced  and  verified.  Thirdly, 
that  the  compromise  could  not  be  enforced  by  peti- 
tion in  the  original  suit,  but  that  a  new  suit  was  pro- 
perly instituted  for  this  purpose.  Richardson  v, 
Jlyton,  2  De  Gex,  M.  &  G.  79. 

The  executrix  of  a  lessee  agreed  to  sell  to  A  the 
residue  of  her  term  (except  a  day),  and  the  fixtures 
On  the  premises,  for  400Z.  This  agreement  was  en- 
tered into  by  the  executrix  without  advice,  and  there 
was  no  written  memorandum  of  it,  except  a  letter 
written  by  the  executrix  to  her  own  solicitor  a  few 
hours  afterwards.  Subsequently  the  landlord,  know- 
ing that  there  had  been  a  negotiation,  if  not  an 
agreement,  between  the  executrix  and  A,  agreed  with 
her  for  the  purchase  of  the  residue  of  the  term  for 
BBQl.  A,  on  hearing  of  this,  offered  the  executrix, 
if  she  would  complete  her  contract  with  him,  1,000?. 
as  purchase-money,  and  indemnity  against  any  pro- 
ceeding on  the  part  of  the  landlord.  She  accepted 
the  offer,  and  demised  the  premises  to  A  for  the 
whole  term  wanting  a  day  ; — Held,  first,  that  the 
original  agreement  (if  any)  with  A  was  such  in  its 
nature  and  circumstances  as  not  to  be  of  any  validity 
in  equity,  unless  the  price  was  shewn  to  be  equal  or 
more  than  equal  to  the  value  of  the  property,  Se- 
condly^that  as  this  was  not  shewn,  the  landlord  was 
entitled  to  a  specific  performance  of  his  agreement, 
not  only  against  the  executrix  but  against  A,  Good- 
win V.  Fielding,  4  De  Gex,  M.  &  G.  90. 

Qucere — whether  the  letter  to  the  solicitor  was  a 
sufficient  memorandum  in  writing  within  the  mean- 
ing of  the  Statute  of  Frauds,     Ibid. 

Where  a  purchaser,  who  was  a  solicitor,  after 
viewing  a  farm,  and   being  informed  of  the  rent  at 

which  it  was  let,  agreed  to  buy  at  5,000?., Held, 

first,  that  the  difference  bet^veen  this  price  and 
3,500?.,  which  the  Court  considered  to  be  the  value 
of  the  property,  was  not  so  great  as  to  shock  the 
conscience,  and  thus  constitute  of  itself  a  defence  on 
the  ground  of  exorbitancy  to  a  suit  of  the  vendor, 
for  a  specific  performance;  secondly,  that  the  omis- 
sion on  the  part  of  the  vendor  to  inform  the  pur- 
chaser of  the  result  of  a  late  valuation,  or  of  the 
tenant  having  complained  of  the  rent  being  exces- 
sive, and  of  the  full  amount  not  having  been  exacted, 
did  not  constitute  a  defence  to  such  a  suit;  thirdly, 
that  the  refusal  by  the  defendant  to  complete  having 
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arisen  from  a  cause  other  than  that  of  inauffioiency 
of  title,  he  ought  to  pay  the  general  costs  of  the  suit, 
although  the  original  decree  directed  an  inquiry 
when  the  title  was  first  shewn,  and  the  report  found 
it  to  have  been  first  shewn  in  the  Master's  office. 
Alhoit  V.  Sworder,  4  De  Gex  &  S.  448. 

In  a  suit  by  the  owner  of  leasehold  premises 
against  a  purchaser  to  enforce  the  specific  perform- 
ance of  a  contract  to  purchase,  it  appeared  that 
the  original  lessee  had,  in  1835,  covenanted  with  the 
lessors  in  or  before  1836  to  build  two  houses  on  the 
property,  worth  400^,  to  the  satisfaction  of  the 
lessor's  surveyor.  The  lessee,  instead  of  so  doing, 
built,  with  the  sanction  of  the  lessor's  surveyor,  five 
houses,  in  the  aggregate  more  than  400/.,  but  no  two 
being  worth  that  sum.  The  lessors  thenceforth  re- 
ceived the  rents  yearly  accruing  due  on  the  premises: 

Held,  that,  though  the  covenant  had  not  been 

performed  jnodo  et  formd^  yet  that  it  had  been  sub- 
stantially performed,  and  the  Court  decreed  specific 
performance.  Hume  v.  Bentley,  5  De  Gex  &  S. 
520. 

(B)  When  refused. 

In  consideration  of  a  landowner  withdrawing  his 
opposition  to  an  act  for  making  a  railway,  the  com- 
pany covenanted  to  apply  for  an  act  enabling  them 
to  make  a  branch  railway  from  their  main  line  to 
the  plaintiff's  furnaces,  and  to  make  and  maintain 
the  same  accordingly.  The  act  for  making  the 
original  railway  passed,  and  the  company  afterwards 
obtained  an  act  for  making  the  branch  railway,  but 
did  not  proceed  in  the  execution  of  the  works 
until  the  time  for  the  compulsory  purchase  of  land 
had  expired.  The  company  then  gave  notice  of 
their  intention  to  apply  to  the  legislature  for  an  act 
to  enable  them  to  abandon  the  branch  railway. 
Upon  bill  by  the  landowner  against  the  company  for 
specific  performance  of  the  contract  to  make  the 
branch  railway,  and  for  an  injunction  to  restrain  the 
company  from  applying  to  parliament  for  an  act 
enabling  them  to  abandon  the  branch  railway, — 
Held,  that  the  Court  had  jurisdiction  to  restrain 
an  application  to  parliament  upon  a  proper  case 
made;  but  the  circumstance  that  the  intended  act 
would  interfere  with  private  rights  arising  either  out 
of  the  tenure  of  land  or  out  of  contract,  was  no  suffi- 
cient ground  for  the  exercise  of  the  jurisdiction,'  and 
the  injunction  granted  by  the  Court  below  was  dis- 
solved. Heatkcote  v.  tJie  North  Staffordshire  Sail. 
Co.,  20  Law  J.  Rep.  (n.s.)  Chanc.  IJ2. 

The  Court  would  not  decree  specific  performance 
of  a  contract  to  make  a  railway.     Ibid. 

A,  in  a  letter  addressed  to  B,  said  he  would  let 
the  coal  at  L  B  to  B  on  the  terms  stated  in  the 
agreement  in  the  hands  of  C.  C  had  two  papers  in 
his  hands.  One  was  called  terms  for  letting  "  coals, 
&c."  at  L  B  and  G  E;  the  other,  instructions,  &c. 
"  to  obtain  coal  in  L  B."  A  and  another  were,  in 
fact,  tenants  in  common  in  fee  of  the  L  B  and 
G  E  property.  B  assigned  his  interest  to  P,  who 
filed  a  bill  for  specific  performance  of  the  agreement 
by  A  and  the  other  joint  owner,  but  subsequently 
his  bill  was  dismissed  against  the  other  owner.  The 
prayer  of  the  bill  was  that  both  might  specifically 
perform  the  agreement,  or  that  A  might  perform  it 
if  the  claim  should  fail  against  both  ; — Held,  that 
"  coals,"  &c.  was  ambiguous,  and  that  it  was  uncer- 


tain which  of  the  documents  in  the  hands  of  C  was: 
meant.  Price  v.  Griffith,  21  Law  J.  Rep.  (n.s.) 
Chanc.  78;  1  DeGex,  M.  &  G.  80. 

Held,  also,  that  there  being  no  ground  of  impro- 
priety or  misrepresentation  by  A,  the  Court  would 
not  act  against  him  as  the  owner  of  an, undivided 
moiety  by  decreeing  specific  performance  as  to  tliat 
share,  with  compensation  for  the  other  moiety  which 
he  was  unable  to  demise.     Ibid. 

An  agreement  was  entered  into  on  behalf  of,  and 
was  confirmed  by,  a  railway  company,  in  considera- 
tion of  a  landowner's  opposition  to  the  bill  being 
withdrawn,  to  pay  him  4,500/.  as  the  purchase- 
money  of  land  not  exceeding  eight  acres  to  be  taken 
by  the  company  for  the  formation  of  their  railway, 
and  for  consequential  damages  to  the  landowner's 
property.  The  railway  was  abandoned,  and  the 
landovraer  filed  a  claim  for  specific  performance, 
and  the  same  was  decreed  by  the  Court  below;  but, 
on  appeal, — Held,  that  the  plaintiff  had  means  of 
complete  redress  at  law,  and  that  the  claim  must  be 
dismissed.  Webb  v.  the  Direct  London  and  Ports- 
mouth Rail.  Co.,  21  Law  J.  Rep.  (n.s.)  Chanc. 
337;  1  De  Gex,  M.  &  G.  521. 

A  railway  company,  about  to  make  a  branch  line, 
agreed  with  a  landowner  to  take  so  much  of  certain 
specified  lands  as  should  be  required  for  the  branch 
line,  at  a  stated  price  per  acre,  which  price,  as  to 
one  part,  was  to  include  consequential  damages,  in 
consideration  of  his  withdrawing  hia  opposition  to 
the  bill  in  parMament.  The  opposition  was  with- 
drawn, and  the  bill  passed  in  July  1847.  On  the 
I  St  of  September  following,  a  formal  agreement  was 
tendered  to  the  company  for  their  execution,  but 
their  solicitors  altered  it  into  a  contract  conditional 
on  the  formation  of  the  line,  and  did  not  return  it 
to  the  landowner's  solicitors  until  the  7th  of  Decem- 
ber 1848.  Before  this,  the  landowner,  on  the  18th 
of  March  1848,  had  died,  and  on  the  14th  of 
October  in  the  same  year  the  company  gave  notice 
of  their  abandonment  of  the  line.  A  claim  for 
specific  performance  was  filed  by  the  devisees  in 
trust  of  the  will  of  the  landowner,  on  the  18th  of 
June  1850,  but  it  was  not  brought  to  a  hearing  until 
the  21st  of  February  1 852.  The  coriipulsory  powers 
of  taking  land  given  by  the  act  expired  on  the  9th 
of  July  1850,  but  the  time  for  the  completion  of 
the  line  would  not  terminate  until  the  9th  of  July 
1852.  The  Master  of  the  Rolls  (on  the  authority 
of  WM  V.  the  Direct  London  and  Portsmouth  Sail. 
Co.,  since  overruled)  decreed  specific  performance; 
but,  on  appeal, — Held,  that  the  plaintiffs  could  have 
complete  relief  at  law,  if  they  were  entitled  to  have 
any;  that  the  principle  of  mutuality  wholly  failed; 
and  that  their  laches  either  from  the  passing  of  the 
act,  or,  at  any  rate,  from  the  time  of  notice  of  aban- 
donment of  the  line  to  the  time  of  the  filing  of  the 
claim,  was  fatal  to  the  suit,  and  that  specific  per- 
formance could  not  be  decreed.  Lord  James  Stuart 
V.  the  London  and  North-  Western  Sail.  Co.,  21  Law 
J.  Rep.  (N.S.)  Chanc.  450;  1  De  Gex.M.  &G.721; 
IS  Beav.  513. 

W  D,  by  deed,  agreed  to  guarantee  a  composition 
of  Is.  in  the  pound  to  all  the  creditors  of  his  brother 
who  should  execute  a  release  of  their  debts  by  a  day 
named.  A,  a.  creditor,  failed  to  execute  the  release 
by  the  day  named,  in  consequence,  as  he  alleged, 
of  a  parol  agreement  between  him  and  the  agent  of 
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W  D  tlvat  he  should  be  allowed  to  postpone  his 
execution  until  certain  legal  proceedings  had  against 
third  parties,  the  result  of  which  might  influence  the 
amount  of  his  debt.  Upon  bill  by  A,  for  specific 
performance,  W  D,  by  his  answer,  denied  any  such 
agreement : — Held,  that  the  condition  not  being 
performed,  the  agreement  never  took  effect  as  to  A; 
and,  further,  that  the  agreement  being  to  pay  the 
debt  of  a  third  person  was  within  the  4th  section  of 
the  Statute  of  Frauds,  and  any  alteration  in  its  terms 
must  be  evidenced  by  writing;  and  no  fraud  being 
alleged,  a  parol  agreement,  if  proved,  would  not  be 
binding.  Emmet  v.  Dewhirst,  21  Law  J.  Rep.  (n.s.) 
Chanc.  497;  3  Mac.  &  G.  587. 

Bill  by  a  solicitor  against  his  client  for  specific 
performance  of  a  contract  for  sale  by  auction  dis- 
missed, with  costs;  the  purchase  being  made  by  the 
solicitor  (who  had  the  conduct  of  the  sale)  whilst  his 
client  was^ii  minor,  and  the  sale  not  having  been 
conducted  with  due  regard  to  the  interests  of  the 
client  or  the  protection  of  the  estate.  Cutts  v. 
Salmon,  21  Law  J.  Rep.  (ir.s.)  Chanc  750;  4  De 
Gex  &  S.  12S. 

The  solicitor  for  the  vendor,  bidding  in  person  at 
the  sale  on  his  own  behalf,  is  bound  to  state  that 
fact  publicly,  in  order  to  exclude  the  inference  that 
he  is  bidding  on  behalf  of  the  estate.     Ibid. 

A  reserved  bidding  is  proper  in  the  case  of  a  sale 
of  an  infant's  estate;  but  where  there  is  no  reserved 
bidding,  that  fact  should  be  publicly  stated.     Ibid. 

The  non-payment  by  an  under-lessee  to  the  mesne 
landlord  after  demand  of  a  proportion  of  a  fine  to 
the  superior  landlord,  for  renewal  of  the  lease,  will 
prevent  the  under-lessee  from  proceeding  in  equity 
against  the  mesne  landlord  for  performance  of  his 
covenant  with  the  under-lessee  to  renew  the  lease  to 
the  latter.  Chcsterman  v.  Marnn,  22  Law  J.  Rep. 
(N.B.)  Chanc.  151;  9  Hare,  206. 

A  strong  case  is  required  to  induce  the  Court  to 
refuse  specific  performance  of  an  agreement  for  a 
lease  by  a  landlord,  on  the  ground  that  the  tenant 
and  proposed  lessee  has  not  adhered  to  the  condi- 
tions which  would  be  the  subject  of  covenant  on  his 
part  in  the  lease;  but  where  a  tenant,  contrary  to 
the  terms  of  the  draft  lease,  has  neglected  to  insure 
for  eleven  years,  has  allowed  the  premises  to  go  out 
pf  repair  yearly  for  four  years,  and  has  refused  to 
permit  the  lessor  or  his  agents  to  enter  and  view 
the  condition  of  the  premises,  after  notice  to  repair, 
the  Court  will  not,  on  bill  filed  by  the  tenant,  after 
notice  to  quit  has  been  given  by  the  landlord,  enforce 
specific  performance  of  an  agreement  for  a  lease, 
notwithstanding  a  large  sum  of  money  has  been  laid 
out  according  to  the  agreement,  and  the  premises 
occupied  for  upwards  of  thirty  years  under  the 
agreement.  Gregory  v.  Wilson,,  22  Law  J.  Rep. 
(».s.)  Chanc.  159;  9  Hare,  683. 

The  defendant  agreed  to  pay  625?.  for  a  certain 
cottage,  the  plaintiff  paying  the  expenses  of  the  lease 
held  by  Mr.  S : Held,  upon  a.  bill  for  specific  per- 
formance, that,  independently  of  extrinsic  evidence, 
this  contract  was  'not  sufficiently  explicit  to  satisfy 
the  Statute  of  Frauds.  Cox  v.  Middleton,  23  Law 
J.  Rep.  (N.s.)  Chanc.  618;  2  Drew.  209. 

Held,  also,  upon  the  evidence,  that  the  vendor's 
misrepresentations  as  to  the  property  precluded  him 
from  obtaining  relief  in  this  court.     Ibid. 

An  under-lessee,  for  a  term  of  years,  put  up  the 


under-lease  for  sale  by  auction,  describing  it  as 
a  lease,  and  subject  to  a  condition  that  the 
lessor's  title  should  not  be  inquired  into.  The  pur- 
chaser, however,  discovered  that  the  property  was 
included  in  the  original  lease  with  other  property, 
subject  to  general  covenants;  although  the  rent  was 
reserved  separately  in  respect  of  the  several  parts  of 
the  property,  and  there  was  a  provision  restricting 
the  right  of  re-entry  to  the  part  of  the  property  in 
respect  of  which  the  rent  should  be  unpaid  or  any  of 

the  covenants  broken  : Held,  that  the  vendor  was 

not  entitled  to  specific  performance  of  the  contract. 
Darlington  v.  Hamilton,  23  Law  J.  Rep.  (n.s.) 
Chanc.  1000;  Kay,  550. 

Contractors  agreed  to  make  a  railway  according 
to  a  specification  to  be  prepared  by  the  engineer  for 
the  time  being  of  the  company,  all  differences  as  to 
the  details  of  the  arrangement  to  be  determined  by 
a  referee,  and  a  bond,  in  a  stated  sum,  was  to  be 
given  by  the  contractors  to  the  company  for  the  due 
performance  of  the  works.  The  company  filed  a  bill 
for  specific  performance,  to  which  a  demurrer  was 
put  in  and  allowed  by  one  of  the  Vice  Chancellors : 
— Held,  on  appeal,  affirming  the  decision  of  the 
Court  below,  that  the  entire  contract  was  one  which 
the  Court  would  not  decree  to  be  specifically  per- 
formed, and  that  as  the  Court  would  not  decree  the 
performance  of  the  entire  contract,  it  would  not 
decree  the  execution  of  the  bond.  The  South  Wales 
Bail.  Oo.  V.  Wythes,  24  Law  J.  Rep.  (ir.s.)  Chanc. 
87;  5  De  Gex,  M.  &  G.  880;  24  Law  J.  Rep.  (n.s.) 
Chanc.  1;  1  Kay&J.  186. 

The  plaintiff,  who  had  an  annuity  charged  upon 
certain  leasehold  houses,  was  served  with  notice  by  a 
railway  company  of  their  intention  to  purchase  the 
property.  The  company  subsequently  took  a  con- 
veyance of  the  houses  from  a  prior  mortgagee,  who 
had  a  power  of  sale.  The  plaintiff  filed  his  bill, 
alleging  a  contract  to  purchase,  and  praying  specific 
performance: — Held,  (dissenting  from  WaXTcer  v. 
the  Eastern  Counties  Hail.  Co.)  that  such  a  bill 
could  not  be  maintained.  Hill  v.  the  Great  Northern 
Rail.  Co.,  24  Law  J.  Rep.  (n.s.)  Chanc.  212. 

W  agreed  with  the  owners  of  a  colliery  to  take  a 
lease  of  the  same,  the  terms  of  which  were  to  be 
settled  by  the  award  of  two  persons,  who  were  named 
as  arbitrators.  The  award  was  made  on  the  13th 
of  April  1848,  and  on  the  10th  of  June  it  was  first 
brought  to  the  knowledge  of  W,  who,  on  the  8th  of 
August,  objected  to  its  vahdity,  but  offered  to  enter 
into  an  arrangement.  Subsequently,  the  agents  of 
both  parties  went  down  into  the  mines  with  a  view  to 
re-value  them  for  the  purposes  of  the  arrangement. 
W,  who  was  in  possession  of  the  mines  before  the 
date  of  the  reference,  worked  them  until  February 
1-849,  when  he  abandoned  them.  In  1852  the 
lessors  filed  their  bill  for  specific  performance  of  the 
agreement; — Held,  upon  appeal,  reversing  the  decree 
below,  that  the  delay  of  the  plaintiffs  was  a  bar  to 
the  special  relief  sought,  but  that  they  were  entitled 
to  an  account  of  coal  raised  by  W.  Eads  v.  Wil- 
liams, 24  Law  J.  Rep.  (n.s.)  Chanc.  531 ;  4  De  Gex, 
M.  &  G.  674.  _ 

Semble — it  is  no  objection  to  an  award,  that  an 
arbitrator  has  asked  the  opinion  of  a  third  party 
before  making  the  award ;  but  if  in  deference  to  that 
opinion  he  states  the  value  contrary  to  his  own  con- 
viction, the  award  is  invalid.     Ibid, 
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Semhle — the  award  ia  invalid  if  both  the  arbitra- 
tors do  not  sign  it  at  the  same  time.     Ibid. 

By  the  terms  of  the  deed  of  settlement  of  a  joint- 
stock  salt  company,  it  was  declared  that  the  company 
was  formed  for  the  purpose  of  manufacturing  salt  on 
their  works,  and  on  such  other  hereditaments  near 
thereto  as  might  be  purchased,  and  for  vending  the 
sal  t.  Power  was  given  to  the  directors  to  sell,  exchange 
and  lease  all  or  any  of  the  partnership  property,  and 
to  enter  into  any  contract;  and  the  receipt  clause 
provided  that  no  lessee  or  purchaser  should  be  bound 
to  ascertain  the  regularity  of  any  proceeding  under 
the  authority  of  that  deed.  It  was  also  provided  that 
no  new  rules  or  regulations  altering  the  fundamental 
constitution  of  the  partnership  should  be  binding, 
unless  confirm'ed  by  two-thirds  of  the  votes  of  the 
partners  present  at  two  successive  general  meetings. 
The  company  purchased  works  and  carried  on  the 
manufacture  of  salt.  In  consequence  of  the  rivalry 
of  the  Joint-Stock  Alkali  Company  the  business  was 
carried  on  at  a  loss.  After  negotiation  the  managing 
director  on  behalf  of  the  Salt  Company,  and  a  direc- 
tor onbehalf  of  the  Alkali  Company,  entered  into  and 
signed  an  agreement,  dated  in  May  1846,  whereby 
the  former  agreed  to  lease  for  the  term  of  twenty- 
one  years  all  their  works  to  the  latter  at  a  specified 
rent.  It  was  a  term  of  the  agreement  that  the  lease 
should  contain  an  option  to  the  Alkali  Company  to 
purchase  the  works  at  any  time  within  twenty-one 
years  at  a  price  named;  the  agreement  was  to  be 
subject  to  the  consent  of  the  proprietors  of  the  salt 
company.  At  a  meeting  of  proprietors  properly  con- 
vened, held  in  June  1846,  it  was  unanimously  re- 
solved that  the  agreement  should  be  confirmed.  The 
Alkali  Company  entered  into  possession  of  the  works; 
disputes  arose  as  to  the  state  of  the  repairs,  and  the 
managing  director  for  and  on  behalf  of  the  Salt  Com- 
pany by  bill  alleged  that  the  parties  to  the  agreement 
were  respectively  duly  authorized  by  their  respective 
companies  to  enter  into  the  agreement,  and  also  the 
confirmation  thereof  by  the  general  meeting  of  the 
Salt  Company,  and  sought  to  enforce  the  specific 
performance  of  the  agreement.  The  answer  ad- 
mitted the  due  authority  of  the  director  of  the 
plaintiff's  company  to  enter  into  the  negotiation, 
and  that  the  general  meeting  authorized  its  being 
carried  out,  and  no  objection  was  taken  to  the 
agreement  as  being  ultra  vires: — Held,  that  the 
directors  had  the  power  to  lease  or  sell  or  to  do  both, 
but  that  the  giving  an  option  to  the  Alkali  Company 
extending  over  twenty-one  years  to  purchase  or  not 
at  a  price  now  fixed  was  beyond  the  powers  of  the 
managing  body,  and  that  a  confirmation  by  a  meeting 
of  the  shareholders  could  not  effectually  sanction  the 
contract ;  also  that  the  consent  of  every  member  of  the 
company  was  necessary  to  give  validity  to  the  con- 
tract, and  that  this  objection  was  available  to  the 
defendant  at  the  hearing,  notwithstanding  the  admis- 
sions in  the  answer,  and  that  it  had  not  been  taken 
on  the  pleadings.  The  Court  was  wiUing  to  give 
the  plaintiffs  an  opportunity  to  obtain  the  consent  of 
each  proprietor  individually,  but  it  being  admitted 
that  some  of  them  were  under  disability  it  dismissed 
the  bill  without  costs.  The  defendant's  case  was,  that 
a  verbal  agreement  was  added  to  the  written  agree- 
ment as  a  part  of  it  as  to  repairs,  and  that  the  plaintiffs 
had  not  done  the  repairs  agreed  on,  which  disentitled 
them  to  enforce  specific  performance;  and  he  filed  a 


cross-bill  to  obtain  discovery  and  evidence  in  support 
of  this  defence.  This  ground  not  being  in  accord- 
ance with  the  view  wihich  the  Court  took  of  that 
defence  the  cross-bill  was  dismissed  with  costs.  Clay 
V.  Rufford,  6  De  Gex  &  Sm.  768. 

Where  specific  performance  of  a  binding  contract 
is  sought,  and  there  is  a  reference  to  the  Master  to 
look  into  the  title  or  to  ascertain  who  the  parties  to 
the  conveyance  are,  that  reference  enables  the  vendor 
to  make  good  any  defect  in  his  own  title,  or  to  pro- 
cure a  conveyance  up  to  the  date  of  the  Master's 
report  and  of  the  decree;  and  there  are  cases  in  which 
an  act  of  parliament  has  been  obtained  to  remove 
defects;  but  when  the  Court  had  come  to  the  conclu- 
sion upon  the  evidence  that  there  was  no  binding 
contract,  and  refused  to  decree  specific  performance 
on  the  ground  that  the  assent  of  the  proprietors  was 
a  term  of  the  contract,  and  that  at  the  hearing  such 
consent  was  proved,  the  Court  declined  to  refer  it  to 
the  Master  to  inquire  whether  the  required  consent 
could  be  obtained,  or  to  make  any  reference  to  the 
Master.     Ibid. 

Where  a  plaintiff  has  failed  at  the  hearing  to  prove 
his  title  to  a  decree  for  the  specific  performance  on  a 
point  not  raised  by  the  pleadings,  the  Court  dismissed 
the  bill  without  prejudice  to  any  other  bill  that  the 
plaintiff  may  be  advised  to  file.     Ibid. 

Bill  by  a  company  for  smelting  and  manufacturing 
iron  against  proprietors  of  coal  mines  adjoining  their 
works  for  specific  performance  of  an  agreement'to 
sell  to  the  company  at  a  fixed  price  per  ton,  all  of 
certain  beds  of  coal  estimated  to  contain  from 
120,000  to  150,000  tons  to  be  raised  and  delivered 
by  defendants  at  the  rate  of  fifty  tons  per  week,  and 
the  company  to  drain  the  beds,  and  for  an  injunction 
to  restrain  defendants  from  selling  any  part  to  other 
persons.  The  bill  averred  that  the  coal  was  very 
conveniently  situate  with  reference  to  the  company's 
iron-works,  which  adjoined  thereto,  and  that  the  com- 
pany had  the  power  by  means  of  their  engines  and 
pits  to  drain  the  beds,  and  had  occasion  for  a  large 
quantity  of  coal  of  that  particular  description.  De- 
murrer allowed  merely  on  the  ground  of  laches,  the 
company  having  neglected  to  file  their  bill  until 
eleven  months  after  they  discovered  that  defendants 
had  ceased  to  deliver  the  coal,  and  were  referred  by 
defendants  to  their  solicitors.  Pollard  v.  Clayton, 
1  Kay  &  J.  462. 

In  contracts  relating  to  commodities  fluctuating 
from  day  today  in  market  prices,theCourt expects  per- 
sons to  be  unusually  vigilant  and  active  in  asserting 
their  right  to  specific  performance  which  it  is  inequit- 
able to  grant  after  such  an  interval,  and  when  the 
parties  may  be  no  longer  in  the  same  position.  Ibid. 
Such  a  contract  is  a  positive  contract,  and  does 
not  give  jurisdiction  to  restrain  sale  to  other  parties. 
Ibid. 

Leave  to  amend  and  account  for  laches  refused  on 
the  ground  that  the  agreement,  notwithstanding  it 
was  to  be  performed  not  immediately,  but  by  instal- 
ments, and  at  intervals  extending  over  a  long  period, 
and  notwithstanding  the  circumstances  averred  as  to 
the  vicinity  of  the  coal  and  its  convenience  with 
reference  to  the  company's  works,  and  the  importance 
to  them  of  coal  of  that  particular  description,  was  an 
agreement  for  works  of  which  the  Court  could  not 
undertake  the  superintendence,  for  the  applications 
to  the  Court  would  be  incessant  to  secure  due  in- 
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duatry  and  exertion  on  the  part  as  well  of  the  plain- 
tifis  as  the  defendants,  and,  semhle,  upon  this  ground 
alone  the  demurrer  would  have  been  allowed.  Ibid. 

Senible — the  benefit  to  be  derived  from  vicinity  of 
defendant's  coal  to  company's  iron-works  is  one  which 
can  be  estimated  by  damages,  and,  taken  alone,  is  not 
a  ground  for  specific  performance.     Ibid. 

Observations  on  Taylor  v.  Neville,  and  the  report 
of  Buxton  V.  Lister  and  Cooper,  3  Atk.  383.     Ibid. 

The  grantor  of  an  annuity,  which  was  the  third 
incumbrance  on  his  real  estates,  executed  a  trust  deed 
(to  which  the  annuitant  was  not  a  party),  whereby 
the  estates  were  conveyed  to  trustees  on  trust  for  sale 
to  discharge  the  incumbrances  according  to  their 
priorities,  and  the  first  trust  of  that  deed  was  to  pay 
the  costs  of  the  trustees  in  the  conduct  of  the  sale. 
After  the  execution  of  the  trust  deed  the  trustees  ap- 
plied to  the  annuitant  for  his  consent  to  the  sale. 
In  answer  to  that  application  the  solicitors  of  the 
annuitant  offered  to  faciUtate  the  sale,  but  asked  for 
a  copy  of  the  trust  deed,  adding  "  When  we  have 
seen  the  deed  we  shall  be  better  able  to  inform  you 
whether  our  clients  will  have  any  difficulty  in  joining 
in  the  conveyances."  And  in  answer  to  a  subsequent 
application  they  assented  to  the  appropriation  of  a 
part  of  the  rents  towards  rendering  the  property  more 
eligible  for  sale.  Part  of  the  property  was  sold,  the 
annuitant  concurring  in  the  sale,  whereby  a  suificient 
sum  was  realized  to  pay  the  prior  incumbrances,  but 
it  being  apprehended  that  the  residue  of  the  property 
would  not  realize  enough  to  pay  both  the  costs  of  the 
trustees  and  to  redeem  the  annuity,  the  trustees  ap- 
plied to  the  annuitant  for  leave  to  retain  in  the  first 
place  out  of  the  future  proceeds  of  sale  a  sum  suffi- 
cient to  pay  their  costs.  This  being  refused,  and  a 
bill  being  filed  to  compel  the  annuitant  to  join  in  the 
conveyances, — Held,  under  the  circumstances,  that 
he  was  not  bound  to  do  so,  except  upon  the  terms 
of  having  the  annuity  redeemed.  Crosmv. the  General 
Beversiona/ry  and  Investment  Co.,  3  De  Gex,  M.  &  G. 
698. 

On  a  vendor's  bill  for  specific  performance  the 
opinion  of  the  Court  was  much  in  favour  of  the 
title,  the  question  on  which  turned  on  the  con- 
struction of  a  particular  will,  but  the  Court  being 
unable  to  found  that  opinion  upon  any  general  rule 
of  law,  or  upon  reasoning  so  conclusive  as  to  satisfy 
the  Court  that  other  competent  persons  might  not 
entertain  a  difi'erent  opinion,  or  that  the  purchaser 
taking  the  title  might  not  be  exposed  to  substantial, 
and  not  merely  idle  litigation,  refused  to  decree 
specific  performance,  PyrTee  v.  WaddimgJiam,  10 
Hare,  1. 

A  doubtful  title,  which  a  purchaser  will  not  be 
compelled  to  accept,  is  not  only  a  title  upon  which 
the  Court  entertains  doubts,  but  includes  also  a  title 
which,  although  the  Court  has  a  favourable  opinion  of 
it,  yet  may  reasonably  and  fairly  be  questioned  in 
the  opinion  of  other  competent  persons,  for  the  Court 
has  no  means  of  binding  the  question  as  against 
adverse  claimants,  or  of  indemnifying  the  purchaser 
if  its  own  opinion  in  favour  of  the  title  should  turn 
out  not  to  be  well  founded.     Ibid, 

If  the  doubts  as.  to  title  arise  upon  a  question  con- 
nected with  the  general  law,  the  Court  is  to  judge 
whether  the  general  law  on  the  point  is  or  is  not 
settled;  and  if  it  be  not,  or  if  the  doubts  as  to  the 
title  may  be  affected    by   extrinsic   circumstances. 

Digest,  1850—1855. 


which  neither  the  purchaser  nor  the  Court  can 
satis&ctorily  investigate,  specific  performance  will 
be  refused.     Ibid. 

The  rule  rests  upon  the  principle  that  every  pur- 
chaser is  entitled  to  require  a  marketable  title.  Ibid. 

It  is  the  duty  of  the  Court  on  questions  of  title 
depending  on  the  possibility  of  future  rights  arising, 
to  consider  the  course  which  would  be  taken  if  the 
rights  had  actually  arisen  and  were  in  course  of  liti- 
gation.    Ibid. 

Bill,  for  the  specific  performance  of  an  agree- 
ment made  between  patentees  for  the  use  of  their 
respective  patents,  embodied  in  an  order  at  Nisi 
Prius,  the  defendants  admitting  that  they  were 
bound  by  the  agreement,  and  that  it  ought  to  be 
specifically  performed,  but  disputing  its  meaning, — 
dismissed  witho\it  costs,  on  the  ground  that  the 
agreement  was  framed'io  terms  which  were  inca- 
pable of  any  certain  construction.  Tailiam  v.  PlaU, 
9  Hare,  660. 

A  railway  company  having  contracted  with  a  party 
who,  under  a  contract  made  some  years  previously, 
was  a  purchaser  of  the  land  which  the  company 
required  for  the  railway,  but  who  had  not  paid  his 
purchase-money,  and  appeared  for  some  time  to 
have  abandoned  the  possession  of  the  land,  filed 
their  bill  for  specific  performance  against  both  the 
vendor  and  purchaser : — Held,  that  as  the  pur- 
chaser was  not  after  the  lapse  of  time,  and  under 
the  circumstances,  entitled  in  equity  to  a  decree  for 
specific  performance  of  the  contract  against  the 
vendor,  the  bill  must  be  dismissed  as  against  him 
with  costs,  and  as  against  the  purchaser  without 
costs.  Southr Eastern  Mail.  Co.  v.  Knott,  10  Hare, 
122. 

The  rights  of  parties  to  agreements  to  enforce  a 
specific  performance  in  equity  are  not  co-extensive, 
for  their  respective  rights  depend  upon  their  con- 
duct; and  the  conduct  of  one  may  give  him  a  right 
to  apply  to  the  Court,  while  the  conduct  of  the 
other  may  debar  him  from  that  right.     Ibid. 

The  Court  refused  to  enforce  specific  performance 
of  an  agreement  for  a  mere  tenancy  from  year  to 
year.     Clayton  v.  Illingworlh,  10  Hare,  451. 

A  agreed  to  sell  to  B  a  house  and  land,  with  a 
clause  that  in  the  event  of  there  being  any  coals  or 
ironstone  under  the  land,  a  royalty  of  so  much  per 
ton  was  to  be  paid  thereon,  and  that  any  mines 
required  to  be  left  by  a  certain  railway  company 
were  to  be  paid  for  the  same  as  if  gotten  out  of  the 
money  received  for  them  from  the  railway  company. 
The  Court  refused  to  enforce  specific  performance  of 
this  agreement.   Williamson  v.  Wootton,  3  Drew.  210. 

Where  the  original  agreement  has  been  subse- 
quently varied,  unless  there  be  certainty  as  to  those 
variations  as  affecting  the  original  agreement,  so 
that  both  together  should  form  one  consistent  agree- 
ment, the  Court  will  not  grant  an  injunction  prayed 
for  in  a  bill  for  specific  performance.  The  Paris 
Chocolate  Co.  v.  the  Crystal  Palace  Co.,  3  Sm.  &  G. 
119. 

Specific  performance  refused  where  the  parties 
had  treated  the  non-performance  of  some  of  the 
stipulations  as  the  subject  of  pecuniary  compensa- 
tion, where  the  other  stipulations  might  reasonably 
be  dealt  with  in  the  same  way.     Ibid. 

In  a  suit  for  specific  performance  where  possession 
and  expenditure  are  fairly  referable  to  an  express 
4S 
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agreement  with  the  landowner  to  give  an  adequate 
consideration,  to  be  calculated  on  a  principle  suffi- 
ciently defined  in  the  agreement,  the  Court  will,  in 
favour  of  the  possession  and  expenditure,  endeavour 
to  decree  a  specific  performance,  but  not  where  the 
plaintiff,  after  filing  the  bill,  but  before  the  hearing, 
has  obtained,  by  an  act  of  parliament,  the  means  of 
securing  and  keeping  his  possesssion  without  the  aid 
of  the  Court.  Meynell  v.  Sv/rtees,  3  Sm.  &  G.  101 : 
affirmed  25  Law  J.  Rep.  (n.s.)  Chanc.  257. 

A  landowner  offered  a  way-leave  for  a  railway  over 
his  land  to  an  iron  mining  company  for  sixty  years, 
upon  the  payment  of  triple  dam-tges  only.  The 
company  pending  a  suit  by  them  for  specific  per- 
formance sold  its  lien  to  a  railway  company  for 
public  traffic,  who  procured  an  act  authorizing  them 
compulsorily  to  purchase  the  land  in  fee  over  which 
the  way-leave  had  been  granted  : — Held,  at  the  hear- 
ing, that  there  had  been  a  variation  as  to  the  parties 
and  the  subject  matter  of  the  contract,  and  that  there 
was  no  right  to  specific  performance.     Ibid. 

A  agreed  to  purchase  part  of  an  estate  on  the 
faith  of  representations  made  to  him  by  the  vendor's 
agent,  that  the  vendor  would  do  certain  acts  on  the 
remainder  of  the  estate.  Those  acts,  however,  were 
not  done;  in  consequence  of  which  the  value  of  the 
land  purchased  was  considerably  diminished.  A 
bill  for  specific  performance  filed  by  persons  claim- 
ing under  the  vendor,  was  dismisi^ed  with  .costs. 
Myers  v.  Watson,  1  Sim.  N.S.  523. 

The  Commissioners  of  Woods  and  Forests  are  not, 
under  the  7  Geo.  4.  c.  77,  entitled  to  sue,  or  liable  to 
be  sued,  for  the  specific  performance  of  contracts 
entered  into  with  or  by  them.  Nurse  v.  Lord  Sey- 
mour^  13  Beav.  254. 

The  Commissioners  were  authorized,  with  the 
consent  of  the  Lords  of  the  Treasury,  to  demise,  or 
previous  to  any  demise,  to  contract  to  demise.  The 
bill  alleged  that  the  Commissioners  having  first 
obtained  the  consent  required,  determined  to  demise 
and  afterwards  contracted  to  demise  to  the  plaintiff, 
and  prayed  a  specific  performance : — Held,  on  de- 
murrer, that  the  bill  could  not  be  sustained. 
Ibid. 

A  suit  for  the  specific  performance  of  an  agree- 
ment with  a  variation  cannot  be  supported.     Ibid. 

An  estate  was  devised  to  a  feme  covert  for  her 
separate  use.  She  entered  into  a  contract  for  sale 
and  died,  having  devised  the  estate  to  her  husband, 
who  sued  fur  a  specific  performance.  The  pur- 
chaser objected  thut  the  feme  covert  had  neither 
power  to  enter  into  a  contract,  nor  to  devise  the 
estate.  The  Court  declined  to  compel  a  specific 
performance  in  the  absence  of  the  heir.  Harris  v. 
MoU,  14  Beav.  169. 

The  defendant  agreed,  in  writing,  to  take  shares  in 
a  joint-stock  company  (which  were  transferable), 
"  and  to  execute  the  deed  of  settlement  when  re- 
quired."—  Specific  performance  was  refused.  The 
Sheffield  Gas  Consumers  Co.  v.  ffa/rrisonj  17  Beav. 
294. 

A  agreed  to  grant  a  lease  to  B,  who  knew  that 
A  held  under  a  leasehold  title  : — Held,  that  B  must 
be  deemed  to  have  known  that  A  could  only  grant  a 
lease  with  such  restrictions  as  those  under  which  he 
held.     Lewis  v,  Bondj  18  Beav.  85. 

Specific  performance  of  an  underlease  refused,  the 
intended  lessee  having,  with  notice,  committed  acts 


which  would  have  been  a  forfeiture  of  the  original 
lease.     Ihid. 

The  Court  will  not  decree  a  specific  performance 
which  involves  a  breach  of  trust.  Man  v.  To^ha/m^ 
19  Beav.  576. 

(C)  Practice,  in  suit  tor. 

In  a  suit  for  specific  performance,  instituted  by  a 
vendor,  who  has  remained  in  possession,  it  is  unusual 
and  improper  (unless  in  a  special  case)  in  decreeing 
specific  performance  to  direct  in  the  account  of  rents 
and  profits  tliat  the  vendor  shall  be  charged  with 
rents  and  profits  which,  but  for  wilful  default,  he 
might  have  received.  In  such  a  decree  it  is  irregular, 
excepting  upon  a  special  case,  to  direct  the  allowance 
to  the  vendor  for  expenses  of  lasting  repairs,  or  of 
income-tax  in  respect  of  such  part  of  the  property 
for  which  the  vendor  is  charged  an  occupation  rent, 
Sherwin  v.  Shakespeare,  23  Law  J.  Rep.  (n.s.) 
Chanc.  898;  5  De  Gex,  M.  &  G.  517;  23  Law  J. 
Rep.  (N  s.)  Chanc.  177;  17  Beav.  267. 

The  forms  of  decrees  of  the  Court  (which  are  the 
best  exponents  of  the  law,  have  long  existed,  and 
have  worked  through  all  difficulties,  and  proved 
effectual  for  the  purposes  of  justice,)  ought  not  to 
be  departed  from,  or  added  to,  or  altered,  unless  in 
cases  of  special  necessity.     Jbid, 

After  decree  against  a  purchaser  for  specific  per- 
formance, the  defendant  made  default  in  payment  of 
the  purchase-money, — Held,  that  the  vendor  was 
entitled  to  rescind  the  contract.  Foligno  v.  Martva^ 
16  Beav.  586. 

Where  a  defendant  admits  an  agreement,  if  he 
means  to  rely  on  the  fact  of  its  not  being  in  writing 
and  signed,  and  so  being  invalid  by  reason  of  the 
Statute  of  Frauds,  he  must  say  so ;  otherwise  he 
must  be  taken  to  mean  that  the  admitted  agreement 
was  ii  written  agreement  good  under  the  statute, 
or  else  that  on  some  other  ground  it  is  binding  on 
him.  But  where  he  denies,  or  does  not  admit  an 
agreement,  he  need  not  plead  the  Statute  of  Frauds; 
the  burden  of  proof  is  altogether  on  the  plaintiff, 
who  must  then  produce  a  valid  agreement  capable 
of  being  enforced.  Midgway  v.  Wharton,  3  De  Gex, 
M.  &  G.  677. 

Specific  performance  of  an  agreement  to  lease 
refused  when  the  alleged  contract  was  founded  upon 
expressions  in  a  letter  written  by  the  defendant's 
agent  to  the  intended  lessee,  to  the  effect  that  in- 
structions had  been  given  for  the  preparation  of  the 
lease  in  conformity  with  terms  arranged,  no  agree,-' 
ment  having  been  actually  signed.     Ibid. 

The  owner  of  an  estate  in  answer  to  an  inquiry 
from  an  intended  lessee,  said,  "  A  B  manages  all  my 
affairs,  and  you  are  to  treat  with  him.''  This  does 
not  imply  that  A  B  had  authority  to  enter  into  a 
binding  agreement — semhle.     Ibid. 
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(H)  Order  for  Payment  out  of  Pahticclar 

Pond. 
(I)  Newspapers. 
(J)  Denotino  Stamp. 


(A)  Agreements. 

A  declaration  alleged,  in  substance,  that  the  de- 
fendant obtained  S  D  as  a  partner  for  the  plaintiff  in 
his  business,  upon  the  terms,  amongst  others,  stated 
in  the  declaration;  that  the  plaintiff  afterwards  paid 
to  the  defendant  251.  for  obtaining  the  said  partner, 
and  it  was  then  agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  accept  and  deliver 
to  the  defendant  a  bill  of  exchange  for  271. 10s.,  pay- 
able in  eighteen  months,  upon  condition  that  S  D 
should  accept  the  partnership  beyond  two  years,  but 
if  S  D,  at  the  expiration  of  eighteen  months,  should 
give  notice  of  his  wish  to  retire  from  the  partnership, 
and  not  rescind  it,  the  said  bill  should  be  null  and 
void;  that  in  consideration  of  the  plaintiff's  delivering 
the  said  bill,  accepted,  to  the  defendant  upon  the 
said  condition,  the  defendant  promised,  if  he  should 
negotiate  it,  and  the  said  notice  were  given,  and  not 
rescinded,  to  indemnify  the  plaintiff  from  the  pay- 
ment of  the  said  bill  and  all  costs,  &c.;  that  the  de- 
fendant afterwards  ntgotiated  the  bill;  that  the  plain- 
tiff had  been  compelled  to  pay  the  amount;  that 
S  D  gave  notice  at  the  end  of  eighteen  months  of 
his  wish  to  retire  from  the  partnership,  and  did  not 
rescind  the  same.  Breach,  that  the  defendant  had 
not  indemnified  the  plaintiff  from  the  payment  of  the 
said  bill.  The  defendant  pleaded  non  assumpsit  uni 
a  traverse  of  the  condition  upon  which  the  bill  was 
given;  and  at  the  trial  the  following  unstamped  docu- 
ment, signed  by  the  defendant,  was  admitted,  as  part 

of  the  evidence  on  behalf  of  the  plaintiff:  "  jMem. 

I  have  this  day  received  of  Mr.  Fenwick  de  Porquet 
a  bill  for  271.  10s.,  at  eighteen  months'  date,  on  con- 
dition that  Mr.  Samuel  Douglas  accepts  the  partner- 
ship beyond  two  years;  but  should  Mr.  Douglas  give 
notice  at  the  expiration  of  eighteen  months  (the  bill 
to  be  null  and  void),  and  not  afterwards  rescind  the 
same": — Held,  that  the  document  had  been  pro- 
perly received  in  evidence  without  an  agreement 
stamp.  De  Parquet  v.  Page,  20  Law  J.  Rep.  (w.s.) 
Q.B.  28;  15  QB.  Rep.  1073. 

[n  an  action  by  a  schoolmaster  for  a  sum  of  money 
in  lieu  of  three  months'  notice  of  the  removal  of  the 
appellant's  (the  defendant's)  sons  from  school,  it  ap- 
peared that  the  appellant's  agent  having  expressed  a 
wish  to  place  the  appellant's  sons  under  the  respon- 
dent's (the  plaintiff's)  care,  received  from  the  latter  a 
prospectus,  which  stated  that  the  terms  were  sixty 
guineas  per  annum,  and  that  three  months'  notice  or 
payment  was  required  previously  to  the  removal  of 
the  pupil.  The  respondent,  at  the  time  of  delivering 
the  prospectus,  agreed,  verbally,  that  the  bovs  should 
be  charged  for  at  the  rate  of  fifty  guineas  per  annum 
each.  The  boys  vfevQ,  thereupon,  sent  to  the  respon- 
dent's school,  and  were  taken  away  without  the  stipu- 
lated notice: — Held,  that  the  prospectus  was  a  pro- 
posal, and  not  an  agreement,  and  that  no  stamp  was 
necessarv.  Clay  v.  Crofts,  20  Law  J.  Rep.  (n.s.) 
Exch.  361. 

C  &  W  being  indebted  to  the  defendant  in  48;.  13s., 
the  following  document  was  drawn  up  and  delivered 


to  the  plaintiff:—"  To  Messrs.  C  &  W.  I  request 
you  will  supply  A  B  (the  plaintiff)  with  such  par- 
cels of  cement  as  he  shall  require,  to  the  value  of 
48^.  13s.,  and  charge  the  same  to  the  amount  stand- 
ing with  you  to  my  credit  (signed  by  defendant).'* 
"To  Mr.  A  B  (the  plaintiff).  On  the  consideration 
above  named,  we  agree  to  supply  to  your  order,  when 
you  shall  require  it,  cement  at  Is.  per  bushel  to  the 
amount  of  i%l.  13s.  (signed)  C  &  W."— Held,  that 
this  was  an  agreement  relating  to  the  sale  of  goods, 
&c..  and  did  not  require  a  stamp.  Chaifield  v.  Cox, 
21  Law  J.  Rep.  (n.s.)  Q.B.  279;  18  Q.B.  Rep.  321. 

In  an  action  by  the  plaintiff  against  a  stakeholder 
to  recover  a  sum  of  money  deposited  as  a  wager  on  a 
trotting  match  by  the  plaintiff,  whose  horse  was  beaten, 
the  plaintiff,  for  the  purpose  of  proving  fraud,  which 
consisted  in  one  horse  having  been  substituted  for 
another,  tendered  in  evidence  an  unstamped  agree- 
ment relating  to  the  match : — Held,  that  it  was  ad- 
missible without  being  stamped.  Ifolmes  v.  Sixsmith, 
21  Law  J.  Rep.  (n.s.)  Exch.  312:7  Kxch.  Rep.  802. 

By  an  agreement,  which  recited  that  A  and  others 
had  applied  to  parliament  for  a  bill  to  authorize  them 
to  reclaim  from  the  sea  certain  waste  land  in  which 
B  and  C  claimed  certain  interests,  and  that  B  and  C 
had  objected  to  the  bill,  it  was  agreed  that  B  and  C 
should  withdraw  their  opposition  and  promote  the 
bill,  and  should  respectively  receive  certain  portions 
of  the  land  when  reclaimed;  and  that  A  and  others 
should  pay  to  B  1,000/.  on  the  passing  of  the  act. 
After  a  few  weeks  a  memorandum  was  indorsed  on 
the  paper  on  which  the  agreement  was  written,  to 
the  effect  that  it  was  agreed  that  B  and  C  were  only 
severally  and  not  jointly  bound  for  the  fulfilment  of 
the  written  agreement;  that  the  1,000/.  within  men- 
tioned to  be  paid  to  B  was  for  costs  and  expenses  of 
certain  surveys,  and  that  the  written  agreement  for 
facilitating  the  bill  was  only  to  be  in  force  for  the 
then  existing  session  of  parliament.  The  agreement 
contained  more  than  1,080  words,  and  was  stamped 
with  a  3Ss.  stamp.  The  memorandum  contained  less 
than  that  number,  and  was  stampf  d  with  a  20s.  stamp : 
— Held,  that  the  memorandum  did  not  incorporate 
the  agreement  so  as  to  make  it  necessary  to  count  the 
words  of  the  agreement  in  the  number  of  the  words 
of  the  memorandum  for  the  purposes  of  the  stamp 
duty ;  and  that  even  if  it  did  incorporate  it,  there  was 
no  provision  in  the  Stamp  Act  to  justify  the  reckon- 
ing the  words  of  the  agreement  in  estimating  the 
amount  of  duty  to  which  the  memorandum  was  liable; 
consequently,  that  the  20s.  stamp  was  sufficient.  The 
Fishmongers''  Co.  v.  Simsdale  (in  error),  22  Law  J. 
Rep.  (N.S.)  C.P.  44;  12  Com.  B.  Rep.  5S7. 

The  deleiidant,  in  consideration  of  the  plaintiff 
discounting  for  him  a  bill  ofexchange  for  100/.,  agreed 
in  writing,  if  the  bill  were  not  paid  at  maturity,  to  pay 
the  plaintiff  interest  at  the  rate  of  Is.  in  the  pound 
per  month  till  the  whole  was  paid.  An  action  having 
been  brought  to  recover  BO/.,  being  interest  for  ten 

months  during  which  the  bill  remained  unpaid, 

Held,  that  the  subject-matter  of  the  agreement  being 
the  payment  of  the  interest,  which  was  not  of  the 
value  of  20/.,  the  agreement  wa»  admissible  without  a 
stamp.  Semple  v.  Steinau,  22  Law  J.  Rep.  (n.s.) 
Exch.  224;  8  Exch.  Kep.  622. 

In  support  of  the  plaintiff's  claim  for  work  done 
by  him  for  the  defendant,  the  following  document 
written  by  the  defendant,  and  signed  by  the  plaintiff. 
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was  offered  in  evidence :  "  I  agree  to  build  up  eight 
cabins,  &c.  for  the  sum  of  iOl." — Held,  that  it  re- 
quired a  stamp,  either  as  an  agreement,  or  as  evidence 
of  one.  Hegarty  v.  Milne,  23  Law  J.  Eep.  (n.s.) 
C.P.  151;  14  Com.  B.  Bep.  627. 

(B)  Bonds. 

A,  B  and  C  bound  themselves  by  a  bond  in  the 
sum  of  600!.  to  a  joint-stock  company.  The  bond 
recited  that  A  and  B  had  agreed  to  join  with  C  as 
his  sureties,  subject  to  the  conditions  thereinafter 
contained,  in  consideration  of  the  company  then  ad- 
vancing C  the  sum  of  300i.  The  bond  contained 
the  following  conditions:  that  if  any  of  the  said 
bounden  parties  should  pay  to  the  company  the  prin- 
cipal sum  of  300!.  by  three  equal  yearly  payments  of 
100?.  each  (on  specified  days),  or  so  much  of  the  said 
payments  as  should  be  owing  on  the  day  of  the  de- 
cease of  C,  which  should  first  happen,  and  should, 
in  the  mean  time,  until  the  principal  sum  should  so 
become  due,  and  until  it  should  be  all  paid,  pay  the 
company  interest  at  the  rate  oi5l.  per  cent,  upon  the 
said  principal  sum  of  300!.,  in  equal  half-yearly  pay- 
ments (on  specified  days),  and  that  they  also  should 
in  the  mean  time,  and  until  the  principal  sum  of 
300!.  should  become  due,  and  until  the  same,  with 
interest,  should  be  fully  paid,  well  and  truly  pay  the 
mnual  premiums  which  should  during  the  continu- 
ance of  the  loan  become  payable  on  a  certain  policy 
of  assurance,  under  the  hands  of  three  of  the  direc- 
tors of  the  company,  whereby  the  funds  of  the  com- 
pany were  on  payment  by  C  or  his  assigns  during  his 
life  of  the  annual  premium  of  23!.  14s.  7d.,  made 
liable  to  pay  the  company's  executors,  &c.  after  his 
decease  the  sum  of  4992.  10s.,  which  instrument  had 
then  been  deposited  as  a  collateral  security  for  the 
payment  of  the  principal  sum  of  300!.  and  interest 
thereon,  and  on  the  premiums  which  might  be  due 
and  unpaid,  provided  the  company  might  consider 
the  policy  as  subsisting,  notwithstanding  any  pre- 
mium might  not  be  paid.  And  if  C  should  not 
during  the  continuance  of  the  said  loan  do  any  act 
by  which  the  policy  might  be  avoided,  and  in  case 
either  A  or  B  should  during  such  time  die  or  go 
.ibroad,  if  within  a  time  therein  mentioned  either  of 
them  should  obtain  and  substitute  a  new  surety  in 
the  place  of  such  surety  so  dying,  &c.  who  should 
enter  into  a  like  bond,  or  in  case  A  or  B  should  give 
such  additional  security  for  the  said  principal  sum,  or 
so  much  as  should  then  remain  unpaid,  and  the  in- 
terest thereof,  or  should  forthwith  pay  upon  demand 
the  principal  sum  and  interest,  or  so  much  as  should 
be  due,  then  the  said  bond  was  to  be  void,  otherwise 
it  was  to  remain  in  full  force :  provided  that  in  case 
any  of  the  events  mentioned  in  the  conditions  in- 
dorsed on  the  policy  should  happen  during  the 
deposit  of  the  policy,  it  should  be  considered  as 
wholly  void;  and,  lastly,  that  if  default  should  be 
made  in  payment  of  the  interest,  or  of  either  of  the 
instalments  or  of  the  premiums,  according  to  the  said 
stipulations,  the  whole  of  the  principal  should  there- 
upon become  payable: — Held,  per  PoUock,  C.B., 
Alderson,  B.  and  Piatt,  B.,  that  the  effect  of  the 
bond  was  to  secure  the  payment  of  the  principal  sum 
of  300!.  with  interest  only,  and  that  the  stamp  of  6/., 
which  covered  the  principal  sum,  was  proper.  Held, 
per  Parke,  B.,  that  the  payment  of  the  premiums 
also  was  secured  by  the  bond.     The  Prudential  Mu- 


tual Assuramce,  Investment,  wnd  Loan  Association 
v.  Ourzon,  22  Law  J.  Rep.  (n.s.)  Exch.  85  j  8  Exch. 
Kep.  97. 

(C)  CONVETAKCES. 

By  a  deed  made  between  the  Duke  of  B,  of  the 
first  part,  the  Marquis  of  C,  his  son,  of  the  second 
part,  and  A  G  R,  of  the  third  part,  it  appeared  that 
the  duke  was  entitled  to  certain  estates  for  his  life, 
with  remainder  to  the  Marquis  of  C,  and  that  he  was 
also  entitled  to  certain  other  real  and  personal  pro- 
perty, and  that  the  real  and  personal  property  was 
subject  to  incumbrances  amounting  to  1,027,282!. ; 
that  the  marquis  covenanted  with  the  duke  to  con- 
cur in  raising  on  mortgage  upon  the  property  the 
sura  of  1,100,000!.  to  be  applied  in  payment  of  the 
incumbrances;  that  the  sum  of  1,100,000!.  should  be 
considered  as  the  debt  of  the  duke;  that  the  marquis 
had  proposed  to  the  duke  that  the  marquis  should 
take  to  and  absolutely  purchase  from  the  duke  all 
the  equity  of  redemption,  estate,  title,  &c.  to  the  real 
and  personal  property  comprised  in  certain  schedules 
to  the  deed,  to  which  proposal  the  duke  had  acceded; 
that  the  duke  granted  to  A  G  R  all  the  lands,  to 
hold  the  same  subject  to  the  charges  in  trust  for  the 
marquis,  and  that  the  real  and  personal  property 
should  be  the  primary  fund  for  satisfying  the  debts 
and  liabilities.  There  was  also  a  covenant  by  the 
marquis  that  he  would  apply  all  the  monies  that 
should  come  into  his  hands  in  respect  of  the  said 
estates,  chattels,  &c.  towards  the  relief  and  indemni- 
fication  of  the  duke.  This  deed  having  been  stamped 
with  the  duty  of  1!.  lSs.,and  nine  progressive  stamps 
of  1!.  5s.  each,  and  the  opinion  of  the  Commissioners 
of  Inland  Revenue  having  been  desired  on  the  ques- 
tion under  the  13  &  14  Vict.  c.  97,  they  were  of 
opinion  that  the  deed  was  chargeable  under  the 
55  Geo.  3.  c.  185.  with  the  ad  valorem  duty  of 
1,000!.,  and  with  nine  progressive  duties  of  1!.  each 
as  a  conveyance  upon  the  sale  of  property,  but  stated 
a  special  case  for  the  opinion  of  this  Court : — Held, 
first,  disseniiente  Pollock,  C.B.,  that  the  counsel  for 
the  appellant  was  entitled  to  begin.  Held,  secondly, 
that  the  Crown  had  the  general  right  of  reply;  and, 
per  Pollock,  C.B.,  in  the  Exchequer  the  Crown  has 
the  right  to  a  general  reply  in  all  cases  where  the 
Crown  has  an  interest.  Held,  lastly,  that  the  Crown 
was  entitled  to  the  smaller  duty  only.  Chamdos  v. 
the  Commissioners  of  Inlamd  Beiienue,  20  Law  J. 
Rep.  (H.s.)  Exch.  269;  6  Exch.  Rep.  464. 

The  48  Geo.  3.  i:.  149.  s.  22.  provides  that  in  all 
cases  of  sale  of  any  lands,  &c.,  where  a  duty  is  im- 
posed on  the  conveyance  thereof,  in  the  schedule  to 
the  act  annexed,  in  proportion  to  the  amount  of  the 
purchase  or  consideration  money  therein  expressed,  the 
full  purchase  or  consideration  money  paid,  or  agreed 
or  secured  to  be  paid  for  the  same,  shall  be  truly  ex- 
pressed on  the  principal  deed,  whereby  the  lands,  &c. 
shall  be  conveyed.  The  55  Geo.  3.  c.  184.  s.  8. 
enacts  that  all  the  powers  and  provisions  of  the  48 
Geo.  3.  c.  149.  shall  be  extended  to  that  act,  so  far  as 
they  are  applicable;  and  by  the  schedule  imposes  an 
ad  valorem  duty  proportionate  to  the  consideration 
money,  whatever  its  amount  may  be,  upon  any  "  con- 
veyance" . . . .  "  upon  the  sale  of  lands,"  and  also 
imposes  an  ad  valorem  duty  upon  any  deed  of  par- 
tition, where  any  sum  amounting  to  300!.,  or  upwards, 
is  paid  for  equality  of  partition: — Held,  that  the 
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22nd  section  of  the  48  Geo.  3.  e.  149,  incorporated 
into  the  55  Geo.  3.  c.  184,  applies  only  to  sales  of 
lands,  &c.,  properly  so  called,  and  does  not  extend  to  a 
deed  of  partition  between  several  members  of  a 
family,  by  which  the  entirety  of  certain  lands  was 
conveyed  to  one  of  the  parties  in  lieu  of  his  undivided 
share  in  those  and  other  lands,  and  in  consideration 
of  a  sum  of  money  paid  by  him  for  equality  of  par- 
tition. Hermiker  v.  Hermiker,  22  Law  J.  Kep.  (n.s.  ) 
Q.B.  94;  1  E.  &  B.  54. 

A  deed  of  partition  stated  on  its  face  only  a  nomi- 
nal consideration  for  the  conveyance  of  land  in  seve- 
ralty to  one  of  the  co-tenanta,  and  was  stamped 
accordingly.  In  fact  he  had  agreed  to  pay  600t  for 
equality  of  partition,  and  had  given  a  bond  to  secure 
that  sum : — Held,  that  neither  the  deed  nor  the 
bond  was  void  by  reason  of  the  improper  stamp. 
Ibid. 

The  assignment  of  a  trade  and  the  goodwill  thereof 
is  an  assignment  of  property  within  the  meaning  of 
the  Stamp  Act,  13  &  14  Vict.  i-.  97,  sched.  tit. 
"  Conveyance;"  and  is  liable  to  an  ad  valorem  duty. 
Potter  V.  the  Commissioners  of  Inlcmd  Mevenue,  23 
Law  J.  Rep.  (n.s.)  Exch.  345;  10  Exch.  Rep.  147. 

(D)  Deeds. 

A  deed  made  between  the  Earl  of  Mount  E  of 
the  first  part;  T  G  of  the  second  part;  the  Plymouth 
Great  Western  Dock  Company  of  the  third  part, 
and  T  P  of  the  fourth  part,  recited  (inter  alia)  that 
T  G  had,  pursuant  to  an  act  of  parliament,  con- 
structed certain  piers,  and  was  entitled  to  take  tolls 
thereon,  and  that  it  had  been  agreed  between  T  G 
and  the  Plymouth  Great  Western  Dock  Company 
that  the  said  piers,  &c.  should  be  purchased  of  T  6 
by  the  said  Plymouth  Great  Western  Dock  Com- 
pany, and  that  the  consideration  for  the  purchase 
should  be  the  sum  of  37,000i.,  and  that  lO.OOOt 
only,  part  of  the  said  sum  of  37,000i.,  should  be 
paid  in  gross  by  the  said  company,  and  that  15,000/., 
further  part  of  the  37,000/.,  should  be  represented 
by  an  annual  rent-charge  of  750/.,  subject  to  redemp- 
tion at  any  time  thereafter,  on  payment  of  16,000/. 
after  twelve  calendar  months'  notice  given  by  the 
company,  and  that  12,000/.,  residue  of  the  37,000/., 
should  be  represented  by  an  annual  rent-charge  of 
600/.,  subject  to  the  power  of  redemption  hereinafter 
mentioned.  The  said  pier,  &c.  were  for  the  con- 
sideration aforesaid,  by  the  deed  conveyed  by  T  G 
to  the  said  company,  subject  to  the  rent-charges  of 
750/.  and  600/.  before  mentioned.  The  deed  con- 
tained a  proviso  for  redemption  of  the  rent-charges 
of  750/.  at  the  option  of  the  company,  pursuant  to 
the  agreement  recited,  and  also  a  proviso  that  if  at 
any  time  after  the  29th  of  September  1858  T  G,  or 
his  heirs  or  assigns,  should  desire  to  have  the  rent- 
charge  of  600/.  redeemed,  and  should  give  twelve 
months'  notice  to  the  company,  the  company  should 
pay  T  G  12,000/.  for  the  redemption  or  repurchase 
thereof,  and  a  further  proviso  that,  if  no  such  notice 
should  be  given  after  the  29th  of  September  1858, 
then  that  the  company  might,  at  any  time  after  the 
29th  of  September  1868,  redeem  the  said  rent-charge 
of  600/.  for  12,000/.  on  giving  to  T  G  twelve  months' 

notice  ; Held,  that  an  advalorem  duty  was  payable 

as  if  the  12,0002,  had  been  a  payment  in  money;  but 
that  no  ad  valorem  duty  was  payable  in  respect  of 
the  rent-charge  of  7502.  ThePhfmouih  Greai  Western 


Dock  Co.  V.  tlie  Commissioners  of  I'rdamd  Sevetme, 
22  Law  J.  Rep.  (n.s.)  Exch.  188. 

(E)  MoBTaAGES. 

An  assignment  of  a  policy  of  assurance  as  security 
for  a  debt,  with  a  proviso  for  redemption  on  payment, 
is  a  mortgage  within  the  65  Geo.  3.  c.  184.  sched. 
Part  I,  and  therefore  requires  an  ad  valorem  stamp. 
Caldwell  v.  Dawson,  5  Exch.  Rep.  1. 

A  being  indebted  to  the  defendant  in  1 84/.  7s.  6rf. 
mortgaged  by  deed  certain  furniture  to  him,  and 
also  assigned  a  policy  of  assurance,  with  a  proviso 
for  redemption  on  payment  of  the  principal  money 
and  interest.  It  was  also  provided,  that  on  default 
of  payment  the  defendant  should  have  the  power  of 
taking  and  selling  the  furniture,  and  of  reimbursing 
himself  thereout  for  all  costs  and  expenses,  and  also 
for  all  sums  expended  by  him  in  keeping  the  policy 
on  foot.  Then  followed  a  covenant  by  A  for  repay- 
ment to  the  defendant  of  184/.  7s.  Sd.,  and  for  pay- 
ment to  the  insurance  office  of  the  premiums :  that 
in  case  of  avoidance  of  the  policy,  or  the  insolvency 
of  the  insurance  company,  A  would  insure  in  another 
office,  and  assign  the  new  policy  to  the  defendant : 
that  in  case  of  A's  neglecting  to  pay  the  premium, 
the  defendant  might  pay  it  to  the  office,  and  that 
the  sums  advanced  by  the  defendant  for  continuing 
the  insurance  should  be  considered  as  principal 
monies  and  bear  interest,  and  that  the  policy  should 
be  a  security  to  the  defendant  for  the  repayment 
thereof,  and  should  not  be  redeemed  without  pay- 
ment to  the  defendant  of  the  sum  advanced  and 

interest,  as  well  as  of  the  184/.  75.  6d. : Held,  that 

such  mortgage  was  not  a  "  security  for  the  repay- 
ment of  money  to  be  thereafter  lent,  advanced  or 
paid  "  to  an  amount  "  uncertain  and  without  limit," 
within  the  Stamp  Act,  65  Geo.  3.  c.  184.  sched. 
Part  1.  tit.  "Mortgage,"  and  therefore  that  it  did 
not  require  a  stamp  of  25/.  Lawrence  v.  Boston, 
21  Law  J.  Rep.  (n.s.)  Exch.  49;  7  Exch.  Rep.  28. 

Where  A  had  entered  into  a  bond  as  surety  for 
B,  and  B,  by  a  deed,  assigned  personal  property  to 
A  for  the  purpose  of  indemnifying  him  against  any 
liability  by  reason  of  his  having  become  surety  for  B 
in  the  bond, — Held,  that  the  deed  required  an  ad 
valorem  stamp  as  a  "  security  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced  or  paid" 
within  the  meaning  of  the  55  Geo.  3.  c.  184.  sched. 
'  Mortgage.'  Cammmg  v.  Bwper,  22  Law  J.  Rep. 
(H.s.)  Q.B.  87;  1  E.  &  B.  164. 

(F)  Settlements. 

The  13  &  14  Vict.  c.  97.  enacts,  in  the  schedule, 
'  Settlement,'  that  any  deed  or  instrument  whereby 
any  definite  and  certain  principal  sum  of  money,  or 
any  definite  and  certain  «hare  in  the  funds  of  the 
East  India  Company  or  any  other  company,  shall 
be  settled,  or  agreed  to  be  settled,  upon  any  person, 
shall  be  liable  to  an  ad  valorem  duty.  A  party  by 
a  marriage  settlement  assigned  to  trustees,  on  the 
usual  trusts,  a  policy  effected  on  his  own  life,  and 
all  monies  assured  or  to  become  payable  by  or  under 
the  said  policy : — Held,  on  appeal  from  the  decision 
of  the  Commissioners  of  Inland  Revenue,  that  this 
deed  was  not  liable  to  an  advalorem  duty  under  the 
above  act.  In  re  Sa/nviUe  v.  the  Commissioners  of 
Inland  Revenue,  23  Law  J^Rep.  (n.s.)  Exch.  270; 
10  Exch.  Rep.  159. 
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(G)  Eeceipts. 

The  following  document  was  held  to  be  admissible 
in  evidence  stamped  as  an  agreement  and  not  as  a 
receipt : — I  have  received  your  cheque  for  391i. 
10s.  3d.,  being  the  payment  for  an  overdue  bill  and 
interest,  in  the  hands  of  the  Derby  and  Derbyshire 
Bank,  and  I  hereby  undertake  to  procure  and  hand 
the  said  bill  over  to  you,  and  I  have  now  given  vou 
Messrs.  Dixon's  order  for  500  tons  of  iron."  Von 
Daddszen  v.  Swann,  20  Law  J.  Rep.  (n.s.)  Exch. 
SO;  S  Exch.  Rep.  825. 

It  is  not  necessary  to  affix  the  penny  receipt 
stamp  on  a  brief  where  counsel  signs  his  name, 
acknowledging  the  payment  of  the  fee.  In  re 
Beavan,  23  Law  J.  Rep.  (n  s.)  Chanc.  536;  5  De 
Gex,  M.  &  G.  40. 

(H)  Order  for  Payment  out  of  Particular 
Fund. 

A,  being  entitled  to  the  sum  of  365/.  payable  to 
him  by  B,  addressed  the  following  note  to  B  : — "  I 
hereby  authorize  you  to  pay  to  C  the  sum  of  36."/., 
being  the  amount  of  my  contract": — Held,  that  this 
document  did  not  require  a  stamp,  as  *'  an  order  for 
the  payment  of  a  sum  of  money  out  of  a  particular 
fund,"  &e.  in  the  schedule  to  the  SS  Geo.  3.  c.  184. 
Diploch  V.  Hammond;  The  Oovernors  amd  Guar- 
dians of  the  Poor  of  the  Parish  of  St.  Mary, 
Nevymgton  v.  Hamraond.,  23  Law  J.  Rep.  (n.s.) 
Chanc.  650;  5  De  Gex,  M.  &  G.  320;  2  Sm.  &  G. 
141. 

(I)  Newspapers. 

The  defendants  were  the  publishers  of  a  paper 
containing,  amongst  other  things,  public  news,  intel- 
ligence, and  occurrences,  cHlled  *  The  Household 
Narrative  of  Current  Events.'  It  was  printed  for 
the  purpose  of  being  dispersed  and  made  public  by 
sale  in  the  ordinary  way,  and  was  published  periodi- 
cally, at  intervals  exceeding  twenty-six  days  between 
the  publication  of  each  number;  it  did  not  exceed 
two  sheets  of  the  dimensions  specified  in  the  schedule 
A  to  the  6  &  7  Will.  4.  c.  76,  and  was  published 
for  sale  for  a  less  sum  than  6rf. : — Held,  per  Pollock, 
C.B.,  Piatt,  B.  and  Martin,  B,  on  an  information 
against  the  defendants  for  penalties  and  newspaper 
duties,  under  the  6  &  7  Will.  4.  c  76.  sched.  A, 
that  the  criterion  of  a  paper  being  a  newspaper  liable 
to  stamp  duty  was  the  period  of  its  publication; 
and  that  no  paper  was  to  be  deemed  a  newspaper 
unless  it  were  published  at  an  interval  of  or  less 
than  twenty-six  days — IHssentienle  Parlce,  B.,  who 
held,  that  the  paper  in  question  was  a  newspaper, 
its  main  or  general  object  being  to  give  to  the  public 
information  as  to  recent  events.  Th^  Attorney 
General  v.  Bradbury,  21  Law  J.  Rep.  (N.s.)  Exch. 
12;  7  Exch.  Rep.  97. 

(J)  Denoting  Stamp. 

Documents  stamped  with  a  "denoting''  stamp  by 
the  Commissioners,  under  the  13  &  1 4  Vict.  c.  97. 
8,  14,  cannot  be  objected  to,  when  tendered  in  evi- 
dence, as  being  improperly  stamped.  The  Prudential 
Mutual  Assurance  Association  v.  Curzon,  22  Law 
J.  Kep.  (N.8.)  Exch.  85;  8  Exch.  Rep.  97. 

Where  in  an  action  on  a  bond  the  instrument  is 
objected  to  at  the  trial  as  being  improperly  stamped, 


and  subsequently,  but  before  the  argument  of  the 
case  in  banc,  it  is  stamped  with  a  denoting  stamp  by 
the  Commissioners,  such  stamping  does  not  remove 
the  objection  to  the  sufficiency  of  the  stamp.     Ibid. 


STATUTE,  CONSTRUCTION  AND  OPERA- 
TION OF. 

[See  title  Torquay  Market  Act.] 

The  34  Geo.  3.  <..  xcvii.,  an  act  for  building  a  new 
shire  hall  for  the  county  of  Stafford,  enacted  (section 
31),  that  when  the  said  shire  hall  should  be  com- 
pleted it  should  be  for  ever  insured,  supported,  and 
maintained  at  the  expense  of  the  county  of  Stjifford 
and  the  town  of  Stafford  in  the  proportions  follow- 
ing :  that  one-tenth  part  of  the  charges  should  be 
paid  by  the  mayor,  aldermen,  &c.  of  Stafford,  and 
the  remainder  by  the  inhabitanis  of  the  county;  that 
it  should  be  lawful  for  the  county  Justices  to  order 
the  shire  hall  to  be  insured,  supported,  maintained, 
and  repaired  as  they  should  think  fit,  and  that  they 
should  and  might  order  the  expenses  of  the  insu- 
rance and  repairs  to  be  paid  in  the  proportions 
before  mentioned.  After  the  completion  of  the  hall 
the  sum  of  1,000^.  was,  in  pursuance  of  the  act  and 
of  an  order  of  county  Justices,  expended  in  insuring 
and  supporting  the  hail,  and  a  tenth  part  thereof 
ordered  to  be  paid  by  the  mayor,  &c.  of  Stafford, 
and  the  remainder  by  the  inhabitants  of  the  county. 
Subsequently,  a  further  sum  of  28/.  2s.  was  ordered 
by  the  county  Justices  to  be  laid  out  in  repairing 
the  hall,  and  a  tenth  part  of  that  sum  was  ordered 
to  be  paid  by  the  mayor,  &c.,  and  the  remainder  by 
the  inhabitailts  of  the  county  : — Held,  first,  that  the 
mayor,  &c.  were  bi.und  to  pay  their  proportion  of 
the  1,000/.  actually  expended,  although  they  had 
not  been  summoned  to  oppose  the  order  of  Justices, 
nor  had  any  notice  that  it  was  about  to  be  made; 
and,  secondly,  that  they  were  bound  to  pay  their 
proportion  of  the  sum  of  28/.  2s.,  although  thatsum 
had  not  been  expended  before  the  action.  HincMey 
V.  tlie  Maycfr,  ibc.  of  Stafford,  20  Lhw  J.  Rep.  (n.s.) 
Exch.  171;  6  Exch.  Rep.  279. 

By  a  local  paving  act,  55  Geo.  3.  c  xxv.  s.  3,  the 
Commissioners  were  to  inspect  "  any  street,  square, 
or  other  public  passage  or  place  which  now  is  or 
hereafter  may  be  built  upon,  or  in  building,"  and  if, 
upon  inspection,  they  should  be  of  opinion  that  the 
foot  or  carriage  ways  required  paving,  &c.,  they  were 
to  "■  give  notice  to  the  owners,  &c.  of  any  such  land, 
tenement,  &c.  situate  in  any  such  street,  square,  or 
other  passage  or  place,"  and  to  compel  them  to  pay 
the  expense  of  paving,  &c. ; — Held,  that  a  bridge, 
which  formed  part  of  a  public  highway  through 
streets  communicating  with  each  end  of  the  bridge, 
and  which  was  built  of  brick  over  a  canal,  and  had 
brick  walls  from  four  to  five  feet  high  on  either  side, 
was  not  "  a  passage  or  place  built  upon  "  within  the 
meaning  of  the  act.  Arnell  v.  the  Regent's  Canal 
Co.,  23  Law  J.  Rep.  (x.s.)  C.P.  155;  14  Com.  B. 
Rep.  564. 

An  act  of  parliament,  the  14  &  15  Vict.  c.  cv., 
was  passed  on  the  21st  of  July  1851,  called  The 
Gnvemor  and  Company  of  Copper  Miners'  Act, 
1851,  for  arranging  the  affairs  of  the  defendants; 
and  its  22nd  section  provided  that,  after  a  certain 
reconveyance,  the  defendants  should  hold  their  pro- 
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party  discharged  from  all  rights  and  claims  of  all 
creditors  and  claimants.  The  12th  section  referred 
to  another  action  previously  brought  by  the  plaintiff 
against  the  defendants  on  the  same  contract,  and 
which  had  been  referred  to  an  arbitrator,  and  pro- 
Tided  that  the  plaintiff  should  be  considered  as  a 
creditor  for  a  certain  amount  till  the  award  was 
made: — Held,  that  the  22nd  section  referred  to 
debts  or  liquidated  claims,  and  was  not  a  bar  to  the 
action  in  respect  of  the  damage  which  accrued  after 
the  passing  of  the  act.  Wood  v.  the  Copper  Miners 
Co.,  23  Law  J.  Rep.  (n.s.)  C.P.  209;  U  Com.  B. 
Rep.  428. 

By  the  Bristol  Waterworks  Act,  1846  (9  &  10 
Vict.  c.  ccxxii.)  the  Bristol  Waterworks  Company 
had  power  to  take  water  from  the  river  Chew  on 
paying  compensation  for  it;  hut  section  30.  enacted 
that  it  should  not  be  lawful  for  the  company  to 
divert,  or  take,  or  in  any  manner  interfere  with  the 
water  flowing,  or  passing,  or  which,  but  for  the 
powers  of  this  act,  might  flow  or  pass  into  the  river 
Chew,  unless  and  until  water,  after  the  rate  of  12 
cubic  feet  per  second,  for  twelve  hours  of  each  and 
every  day  should  be  passing  down  the  said  river  from 
and  out  of  certain  reservoirs  for  the  use  of  mills. 
By  a  subsequentact  (16  Vict.  c.  vii.)  it  was  provided, 
that  nothing  in  that  act  or  in  the  Bristol  Waterworks 
Act,  1846,  should  extend  to  authorize  the  company 
to  purchase,  take,  use  or  interfere  with  any  land, 
soil,  or  water,  or  any  rights  in  respect  thereof,  be- 
longing to  the  Duke  of  Cornwall  without  his  consent 

testified  in  writing  under  his  privy  seal : Held,  that 

the  company  did  not,  by  the  exercise  of  the  powers 
conferred  by  the  first  act,  acquire  any  right  as 
against  the  Duke  of  Cornwall  to  the  water  of  the 
Chew,  without  obtaining  the  authority  of  the  Duke 
of  Cornwall  in  the  manner  provided  by  the  last- 
mentioned  act.  Attorney  General  of  Prince  of 
Wales  V.  the  Bristol  Waterworks  Co.,  24  Law  J. 
R(-p.  (n.s.)  Exch.  20.5;  10  Exch.  Rep.  884. 

Qiuere — whether  the  Common  Law  Procedure 
Act,  1854,  s.  34,  giving  an  appeal  in  all  cases  of  rules 
to  enter  a  verdict  or  nonsuit  upon  a  point  reserved 
at  the  trial,  if  the  rule  to  shew  cause  be  refused,  or 
granted  and  then  discharged ormade  absolute,  applies 
to  an  information  of  intrusion.     Ibid. 

A  private  act  of  parliament,  although  declared  to 
be  a  public  act,  cannot  by  any  implication  repeal  a 
former  private  act;  and  such  repeal  can  only  operate 
if  there  be  in  the  subsequent  act  words  which  will 
operate  as  an  express  repeal  of  the  former  act.  The 
Trustees  of  the  Birkenhead  Docks  v.  the  Birken- 
head Dock  Co.,  23  Law  J.  Rep.  (h.s.)  Chanc.  457; 
4  De  Gex,  M.  &  G.  732. 

An  act  of  parliament,  after  reciting  that  certain 
lands  in  the  neighbourhood  of  Leeds  were  in  strict 
settlement,  and  that  the  ultimate  remainder-man 
was  an  infant,  and  that  many  persons  were  desirous 
of  erecting  buildings  on  the  said  lands,  and  that  it 
would  be  advantageous  to  the  parties  interested  in 
the  lands  if  the  same  could  be  sold  and  the  proceeds 
be  invested  in  other  real  estate,  to  be  settled  to  the 
like  uses,  vested  the  lands  in  certain  trustees  on  trust 
to  sell  the  same,  either  together  or  in  parcels;  the 
purchase-monies  to  be  paid  into  the  Bank  of  Eng- 
land. The  act  contained  no  express  power  to  ex- 
pend any  portion  of  the  purchase-monies  in  setting 
out  the  lands  or  in  making  roads : — Held,  that, 


having  regard  to  the  objects  of  the  act,  namely,  the 
sale  of  the  property  as  building  land,  such  power 
ought  to  be  implied,  and  that  the  trustees  and  their 
agents  ought  to  be  allowed  all  sums  properly  ex-  # 
pended  by  them  in  making  roads  to  the  several 
allotments  and  in  bringing  the  land  into  a  fit  state 
for  the'market.  Coohson  v.  Zee,  23  Law  J.  Rep. 
(n.s.)  Chanc.  473. 

Solicitors  for  trustees  for  sale  purchased  part  of 
the  trust  property  and  mortgaged  it  to  A  &  B.  The 
purchase  was  set  aside : — Held,  that  A  &  B,  who 
had  notice  of  the  relation  in  which  their  mortgagors 
stood  to  the  vendors,  could  claim  no  better  title  than 
their  mortgagors.     Ibid. 

By  the  6  Will.  4.  c.  19.  it  was  enacted,  that 
thenceforth  all  the  palatine  jurisdiction  of  the  Bishop 
of  Durham  and  all  ju/ra  regalia  should  be  trans- 
ferred to  and  vested  in  the  Crown ;  and  that  nothing 
in  the  act  contained  should  affect  the  right  of  any 
person  holding  a  patent  of  any  office,  whether 
abolished  by  the  act  or  not,  to  receive  any  fee  or 
stipend  granted  by  such  patent,  out  of  the  revenues 
of  the  bishoprick;  and  that  such  revenues  should 
continue  and  be  subject  to  all  the  same  fees  and 
stipends  in  respect  of  any  office  in  the  said  county 
of  Durham  as  the  same  had  theretofore  been  subject 
to.  By  the  6  &  7  Will.  4.  c.  77,  a  portion  of  the 
revenues  of  the  see  of  Durham  were  transferred  to 
the  Ecclesiastical  Commissioners  for  England;  and 
it  was  provided  that  the  fees  and  stipends  granted 
out  of  the  revenues  of  the  said  see,  by  the  last  or 
any  preceding  Bishop  of  Durham  to  any  oflicer 
of  the  county  palatine,  should  be  paid  by  the  Eccle- 
siastical Commissioners,  &c.  Prior  to  the  passing  of 
the  above  acts,  the  Bishop  of  Durham,  as  lord  of 
the  palatine  county  of  Durham,  had  and  exercised 
by  his  letters  patent  the  appointment  of  the  Chancel- 
lor of  the  Palatinate,  whose  yearly  stipend,  amounting 
to  27'.  7s.  id,,  was  paid  out  of  the  revenues  of  the 
see.  From  1787  to  1836,  the  Chancellor  for  the 
time  being  had  received  out  of  the  revenues  of  the 
see,  with  the  sanction  of  the  bishop,  the  sum  of 
1  OOi  for  every  session  of  his  court,  called  "  the  new 
stipend,"  and  being  in  addition  to  the  ancient  yearly 
fees : — Held,  that  although  the  new  stipend  might 
not  have  been  recoverable  by  the  Chancellor  in  an 
action  against  the  bishop,  yet  the  act  haying  trans- 
ferred to  the  Crown  the  right  of  appointing  the 
Chancellor  with  the  same  incidents  and  privileges, 
the  stipend  de  facto  passed  with  the  office;  and  that 
the  Ecclesiastical  Commissioners  were  bound  to  pay 
the  Chancellor  1001.  for  every  sitting  of  the  Court 
duly  held  by  him.  Temple  v.  the  Eccledastieal 
Commissioners  for  Englamd,  23  Law  J.  Rep.  (n.s.) 
Chanc.  673;  3  De  Gex,  M.  &  G.  418. 


STOCK. 

(A)  Action  fob,  Re-delivekt  of  Stock. 

(B)  Effect  of  Chargino  Okdek. 

(C)  Stock- Jobbing  Act. 


(A)  Action  for  Re-delivert  op  Stock.     " 

Where  A  brought  an  action  against  B  for  not  re- 
delivering certain  mining  shares  lent  by  A  to  B,  which 
were  to  be  re-delivered  on  a  certain  day,  and  B 
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pleaded  his  discharge  under  the  Insolvent  Act, — 
Held,  that  the  claim  was  not  "a  debt  or  sum  of 
money  due  or  claimed  to  be  due"  from  B,  with  re- 
»  spect  to  which  he  was  discharged  by  the  adjudication ; 
distinguishing  Utteraon  v.  Yemon.  Owen  v.  Rouih, 
23  Law  J.  Rep.  (n.s.)  C.P.  105;  14  Com.  B.  Rep. 
327. 

It  was  admitted,  that  the  proper  measure  of  da- 
mages was  the  price  of  the  shares  at  the  time  of  the 
trial.     Ibid. 

(B)  Effect  of  Charoinq  Order. 

The  1  &  2  Vict.  c.  110.  a.  14.  empowers  a  Judge 
to  order  that  stock,  &c.  standing  in  the  name  of  a 
judgment  debtor  or  of  any  person  in  trust  for  him, 
shall  stand  charged  with  the  payment  of  the  judg- 
ment and  interest,  "  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  such  charge  had  been  made 

in  his  favour  by  the  judgment  debtor"; Held  (by 

Lord  Campbell,  C.J.,  WightmoM,  J.  and  Crompton, 
J.),  that  the  meaning  of  this  clause  is  to  give  the 
judgment  creditor  the  same  right  under  the  charging 
order  as  against  prior  incumbrancers  as  he  would 
have  under  a  valid  and  effectual  charge  made  at  the 
same  moment  by  the  debtor  himself.  Therefore, 
where  stock  standing  in  the  names  of  trustees  in  trust 
for  A  was  charged  by  A  as  security  for  money  lent 
to  him  by  B,  but  no  notice  of  this  charge  was  given 
to  the  trustees,  and  subsequently  C,  a  judgment 
creditor  of  A,  obtained  a  charging  order  under  the 
statute  upon  this  stock,  of  which  he  gave  express 
notice  to  the  trustees,  C's  charge,  created  by  the 
Judge's  order,  took  priority  of  that  to  B,  whose  title 
had  never  been  perfected  by  notice  to  the  trustees, — 
Held  (Erie,  J.  disserUimieJ,  that  the  effect  of  the 
statute  is  only  to  give  the  judgment  creditor  with  a 
charging  order  the  same  right  as  he  would  have  under 
a  lawful  charge  made  by  the  debtor,  and  therefore, 
under  the  circumstances,  C  was  not  entitled  to  the 
stock  as  against  B.  Watts  v.  Porter,  23  Law  J.  Rep. 
(n.s.)  Q.B.  345;  3  E.  &  B.  743. 

(C)  Stock-Jobbing  Act. 

To  an  action  for  work  done,  commission,  and 
money  paid,  the  defendant  pleaded  that  the  plaintiff 
was  a  stock  and  sharebroker,  and  as  such  made  con- 
tracts with  divers  persons  for  the  defendant  by  way 
of  gaming,  contrary  to  the  8  &  9  Vict.  c.  109,  respect- 
ing the  future  market  price  of  public  and  other  stock, 
shares,  scrip,  and  goods  and  chattels,  whereby  the 
defendant  was  to  receive  or  pay  the  difference  (as  the 
case  might  be)  between  the  price  when  the  contracts 
were  made  and  the  price  on  a  future  day,  as  the 
plaintiff  well  knew;  that  the  work  done  was  in  making 
the  contracts;  that  the  commission  was  claimed  in 
respect  of  the  same,  and  that  the  money  was  paid  in 
discharging  the  differences: — Held,  first,  that  the 
plea  was  no  defence  under  the  8  &  9  Vict.  c.  109. 
8.  18.  Secondly,  that  it  was  no  defence  under  the 
Stock-Jobbing  Act,  7  Geo.  2.  c.  8,  as  it  did  notshew 
that  each  contract  related  to  the  sale  of  public  stock. 
Knight  v.  Fitch,  24  Law  J.  Rep.  (n.s.)  C.P.  122; 
15  Com.  B.  Rep.  566. 

Qucere,  per  Jervia,  C.J.,  whether  the  plea  raised 
the  defence  under  the  latter  act.     Ibid. 
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B  &  Co.,  merchants  at  Liverpool,  sent  orders  to 
M  &  Co.,  merchants  at  Charlestown,  to  ship  on  ac- 
count of  B  &  Co.  a  cargo  of  cotton  on  board  a  vessel 
of  B  &  Co.'s  which  was  sent  to  Charlestown  with  an 
outward  cargo,  and  also  to  receive  the  cotton.  M  & 
Co.  thereupon  purchased  cotton  from  time  to  time 
and  shipped  it  on  board  B  &  Co.'s  vessel.  The 
master  of  the  vessel  executed  to  M  &  Co.  a  bill  of 
lading,  which  stated  that  the  cotton  was  to  be  deli- 
vered at  Liverpool  "  to  order  or  to  our  assigns,  paying 
for  freight  for  the  cotton  nothing,  being  owner's  pro- 
perty." M  &  Co.  indorsed  the  bill  of  lading,  "  De- 
liver the  within  to  the  Bank  of  Liverpool  or  order. 
M  &  Co."  Afterwards,  M  &  Co.  sent  to  B  &  Co. 
an  abstract  invoice  of  the  cotton,  in  which  they  stated 
that  they  had  shipped  the  cotton  on  board  the  vessel 
"  by  order  and  for  account  and  risk"  of  B  &  Co.  and 
addressed  "to  order";  and  still  later  they  sent  to 
B  &  Co.  a  full  invoice  stating  that  the  cotton  was 
shipped  "  by  order  and  for  account  of  B  &  Co.  and 
to  them  consigned."  M  &  Co.  not  having  sufficient 
funds  of  B  &  Co.  to  pay  for  the  cargo  of  cotton, 
drew  bills  on  B  &  Co.  for  the  amount,  and  wrote  to 
B  &  Co.  informing  them  of  the  drawing  of  the  bills 
and  desiring  them  to  insure  the  cotton.  M  &  Co. 
sold  the  bills  they  had  so  drawn  to  the  bank  at 
Charlestown,  and  delivered  to  the  bank  the  bill  of 
lading  so  indorsed  as  a  security  for  the  payment  of 
the  bills,  which  were  ultimately  dishonoured  and 
taken  up  by  M  &  C.  B  &  Co.  became  bankrupts 
before  the  arrival  of  the  vessel.  M  &  Co.,  by  means 
of  their  agent,  on  its  arrival  put  in  a  claim  to  the 
cargo.  The  assignees  of  B  &  Co.  brought  detinue 
against  M  &  Co.'s  agents,  who  pleaded  that  the 
bankrupts  B  &  Co.  were  not  possessed,  and  that  the 
plaintiff's  were  not  possessed  as  assignees: — Held, 
that  M  &  Co.  had  never  parted  with  the  property  in 
the  cotton  to  B  &  Co.  notwithstanding  the  delivery 
on  board  the  vessel  of  B  &  Co.,  because  M  &  Co. 
had  at  the  time  of  the  delivery  reserved  to  them- 
selves a  jui  disponendi  and  preserved  their  rights  as 
unpaid  vendors;  which  the  captain  acknowledged  by 
signing  the  bill  of  lading  making  the  cotton  deliver- 
able to  their  order  or  assigns,  although  in  executing 
such  a  bill  of  lading  the  captain  might  have  exceeded 
his  authoritv.  Turner  v.  the  Trustees  of  the  Liver- 
pool Docks',  20  Law  J.  Rep.  (n.s.)  Exch.  393;  6 
Exch.  Rep.  543. 

Held,  also,  that  M  &  Co.  did  not  by  transferring 
bill  of  lading  as  security  to  the  bank  at  Charlestown, 
lose  their  property  in  the  goods  so  as  to  prevent  their 
claiming  them  as  against  B  &  Co.  or  their  assignees, 
and  that  the  defence  might  be  raised  under  the  plea 
of  not  possessed.     Ibid. 

In  1845  the  defendants,  commission-agents  in 
London,  wrote  to  the  plaintiffs,  merchants  of  Madras, 
as  follows: — "At  the  request  of  Messrs.  K  &  L,  of 
Glasgow,  we  beg  to  open  a  credit  in  your  favour  to 
the  extent  of  l,500i.,  to  beapplied  to  the  execution 
of  an  order  they  have  given  you  for  Madras  handker- 
chiefs, and  for  cost  of  which,  as  produced,  you  draw 
on  us  at  the  customary  date,  on  forwarding  bills  of 
lading  to  our  order."  Two  orders  were  subsequently 
given  by  K  &  L,  and  executed  by  the  plaintiffs,  who 
forwarded  the  goods  and  bills  of  lading  to  the  defen- 
dants, and  they  accepted  and  paid  bills  drawn  on 
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them  in  pursuance  of  the  letter.    In  February  1847 

K  &  L  wrote  to  the  plaintiffs,  with  a  third  order : 

"  You  will  draw  for  cost  and  consign  goods  as  before." 
The  plaintiffs  accordingly  shipped  the  goods  on  ac- 
count of  K  &  L,  and  sent  to  the  defendants  the 
invoice  and  bill  of  lading,  inclosed  in  a  letter,  saying, 
"  We  have,  as  usual,  drawn  upon  you  at  six  months, 
for  the  equivalent  of  the  amount  of  invoice."  The 
bill  of  lading  stated  the  goods  to  have  been  "  shipped 
by  the  plaintiffs,  and  to  be  deliverable  to  the  defen- 
dants or  their  assigns  on  payment  of  freight."  The 
invoice  stated  that  the  goods  were  "  consigned  to  the 
defendants,  on  account  and  risk  of  K  &  L."  The 
defendants  received  the  bill  of  lading  and  invoice  to- 
gether, on  the  26th  of  August,  and  the  goods  arrived 
in  London  on  the  2l8t  of  October.  On  that  day  the 
plaintiffs'  agent  received  a  bill  drawn  upon  the  de- 
fendants against  the  goods,  but,  on  presentment,  the 
defendants  refused  to  accept  it.  On  the  27th  of 
October  K  &  L  stopped  payment.  The  defendants 
took  possession  of  the  goods  under  the  bill  of  lading, 
and  sold  them,  and  retained  the  proceeds.  On  the 
4th  of  March  1848,  the  plaintiffs  gave  the  defen- 
dants notice  that  they  claimed  to  stop  the  goods  in 
transitu,  the  bills  not  having  been  accepted.  In  an 
action  to  recover  the  proceeds  of  the  sale  as  money 
received  to  the  use  of  the  plaintiffs, — Held,  first,  that 
it  was  a  question  for  the  Judge,  and  not  for  the  jury, 
to  decide  what  the  contract  between  the  parties  was. 
Secondly,  that  the  property  in  the  goods  vested  abso- 
lutely in  K  &  L  upon  the  delivery  on  board  the 
ship,  and  transmission  of  the  bill  of  lading  to  the 
defendants;  the  acceptance  of  the  bill  not  being  a 
condition  either  precedent  or  subsequent.  Sey  v. 
Cotemorth,  22  Law  J.  Rep.  (n.s.)  Exch.  4;  7  Exch. 
Rep.  595. 


SUBPCENA. 

[See  WiTNESa.] 


SUIT  AT  LAW  AND  IN  EQUITY. 

The  plaintiff,  having  sued  at  law  and  in  equity  for 
the  same  cause  of  action,  was,  after  issue  joined  at 
law,  ordered  by  the  Court  of  equity  to  elect  in  which 
suit  he  would  proceed,  and  he  elected  to  proceed  in 
equity,  and  withdrew  the  record  at  Nisi  Prius.  An 
order  was  afterwards  made  by  the  same  Court  for 
the  defendant  to  pay  the  plaintiff  his  costs  at  law, 
which  order  was,  on  appeal,  rescinded  by  the  Lord 
Chancellor,  who  directed  that  the  defendant  should 
be  at  liberty  to  proceed  at  law.  A  Judge's  order 
having  been  made  for  the  plaintiff  to  pay  the  defen- 
dant's costs  in  the  action, — Held,  that  this  order 
was  wrong,  for  that  the.  plaintiff's  election  to  proceed 
in  equity  did  not  amount  to  a  discontinuance,  and 
the  defendant,  if  entitled  to  his  costs  at  all,  must 
apply  to  the  Court  of  equity.  Simpeon  v.  Sadd,  24 
Law  J.  Rep.  (N.S.)  C.P.  1S6;  IS  Com.  B, Rep.  757. 


SUITORS'  FEE  FUND. 

Before  the  creation  of  the  office  of  Accountant 
General  of  the  Court  of  Chancery  in  1726  (by  stat. 
12  Geo.  1.  c.  32.)  the  ushers  of  the  Court  used  to  re- 
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ceive  and  pay  the  monies  of  suitors,  and  to  take  for 
their  own  benefit  all  profits  made  of  the  sums  in 
their  hands;  but  since  1725  such  profits  belong  to 
the  suitors'  fund.  An  usher  of  the  court  died  in 
1702,  leaving  a  large  sum  due  from  the  office,  for 
which  he  was  accountable,  and  a  sufficient  sum  being 
recovered  upon  his  securities  to  pay  off  all  sums  due 
on  his  account  from  the  office,  the  then  present 
demands  were  paid  and  a  sum  invested  to  meet  the 
remaining  debts,  and  the  dividends  were  by  succes- 
sive orders  paid  to  the  usher's  representatives  not 
only  till  1725,  but  down  to  1853.  In  May  1854 
the  then  representative  of  the  usher  petitioned  for 
payment  of  the  dividends,  but  the  Court  refused  to 
make  the  order,  being  of  opinion  that  they  belonged 
to  the  suitors'  fund.  Treeor  v.  Blucke,  19  Beav.  373. 
Order  made  for  the  payment  out  of  the  Suitors' 
Fee  Fund  Account  of  costs  incurred  by  an  officer  of 
the  court,  in  defending  legal  proceedings  instituted 
against  him  in  consequence  of  the  performance  of  his 
duties.  In  re  Suitors  of  the  High  Cowrt  of  Chan- 
cery, ex  parte  Allen,  3  Mac.  &  G.  360. 


SURGEON  AND  APOTHECARY. 

Under  the  15  &  16  Vict.  c.  66,  persons  who  were 
in  business  on  their  own  account  as  chemists  and 
druggists,  either  before  the  18th  of  February  1843, 
or  the  30th  of  June  1852,  and  have  obtained  a  cer- 
tificate of  this  fact,  and  of  being  qualified  for  admis- 
sion as  members  of  the  Pharmaceutical  Society, 
which  certificate  has  been  approved  by  the  council 
of  the  society,  are  entitled  to  have  their  names 
placed  upon  the  register  of  pharmaceutical  chemists 
directed  to  be  kept  by  that  act,  although  they  have 
never  been  examined  under  that  act.  Regima  v. 
Pharmaceutical  Society  of  Great  Britain,  24  Law 
J.  Rep.  (n.s.)  Q.B.  177. 


TENANT  FOR  LIFE. 

The  tenant  for  life  of  the  income  of  a  testator's 
property  is  entitled  to  all  bonuses  accruing  since  his 
death  and  paid  out  of  profits.  Murray  v.  Qlasse, 
23  Law  J.  Rep.  (n.s.)  Chanc.  126. 

An  annuity  was  charged  upon  an  estate  which 
was  subject  to  successive  interests.  Arrears  having 
accrued  in  consequence  of  a  deficient  fund, — Held, 
that  the  arrears  were  not  a  primary  charge  on  the 
interest  of  the  tenant  for  life,  but  that  they  formed  a 
charge  on  the  estate,  the  interest  of  which  alone 
must  be  kept  down  by  the  tenant  for  life.  Playfair 
V.  Cooper  and  Prince  v.  Cooper,  23  Law  J.  Kep. 
(n.s.)  Chanc.  343;  17  Beav.  187. 

Where  a  first  tenant  for  life  of  an  estate  subject 
to  a  mortgage  allowed  the  interest  to  fall  into  arrear, 
the  second  tenant  for  life  was  held  not  liable  to  dis- 
charge the  arrears  out  of  his  income,  but  they  were 
directed  to  be  raised  out  of  the  inheritance.  Shar- 
eham  v.  Qills,  23  Law  J.  Rep.  (n.s.)  Chanc.  451; 
Kay,  333. 

A  second  tenant  for  life  having  expended  money 
in  repairs,  which  should  have  been  executed  by  the 
first  tenant  for  life,  was  held  not  entitled  to  have 
them  charged  upon  the  inheritance,  there  being  no 
case  of  wilful  waste  as  against  the  first  tenant  for 
life.     Ibid. 
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A  remainderman  and  also  his  mortgagee  may 
require  the  tenant  for  life  of  an  e,~tate  to  produce  the 
title-deeds  to  enable  them  to  make  the  security 
available.  Daim  v.  the  Earl  of  Dysart,  24  Law  J. 
Rep.  (n.s.)  Chanc.  381;  20  Beav.  405. 

If  the  title  of  the  remainderman  is  indefinite,  and 
questions  remain  to  be  determined  respecting  it,  then 
neither  the  remainderman  nor  the  mortgagee  will  be 
entitled  to  the  production  of  the  title-deeds  in  a  suit 
simply  for  that  purpose.     Ibid. 

Trustees  allowed  a  tenant  for  life  to  enter  into 
possession,  and  she  paid  the  interest  of  incum- 
brances, and  expended  money  on  improvements. 
The  trustees  did  not  call  for  an  account  of  the  rents, 
and  the  evidence  both  as  to  the  income  being 
insufhcient  to  keep  down  the  incumbrances,  and  as 
to  the  improved  value  of  the  estate,  was  unsatisfactory. 
The  tenant  for  life  purchased  the  property,  and  the 
trustees  allowed  her  to  deduct  from  the  purchase- 
money  the  money  expended  in  paying  interest  and 
in  improvements  : — Held,  that  she  ought  not  to  have 
been  allowed  those  sums.  Dixon  v.  Peacock,  3  Drew. 
288. 


THELLUSSON  ACT, 

A  testator  gave  specific  legacies  of  considerable 
value  to  the  mother  of  B,  and  then  gave  to  B  a 
legacy  of  5,000^.,  upon  her  marriage,  with  the  accu- 
mulations of  interest  from  his  death.  More  than 
twenty-one  years  elapsed  after  the  death  of  the  tes- 
tator, and  B  still  remained  unmarried  : — Held,  that 
the  accumulation  of  interest  after  the  expiration  of 
twenty-one  years  was  prohibited  by  the  Thellusson  Act, 
and  that  the  case  did  not  come  within  the  exception 
contained  in  the  2nd  section.  Morgan  v.  Morga/a, 
20  Law  J.  Rep.  (n.s.)  Chanc.  109;  4  De  Gex  & 
Sm.  164. 

A  testator  directed  -  that  his  property  should  be 
accumulated  for  twenty-one  years  after  his  death, 
and  then  directed  that  after  the  said  period  of 
twenty-one  years,  such  property  should  be  accumu- 
lated during  the  minority  of  the  person  entitled  to 
the  expectant  vested  interest : — Held,  that  a  direc- 
tion to  accumulate  was  good  for  only  one  of  any  of 
the  four  periods  allowed  by  the  Thellusson  Act,  and 
that  the  second  direction  to  accumulate  in  the  above 
proviso  was  void.  Wilson  v.  W^ion,  20  Law  J, 
Rep,  (n.s.)  Chanc.  365;  1  Sim.  N.S.  288. 

A  testator  gave  a  legacy  of  5,000/.  to  A  on  her 
marriage,  and  gave  the  residue  of  his  personal  estate 
to  B  for  life,  with  remainder  to  C,  and  died  in  1 825, 
Upwards  of  twenty-one  years  elapsed  from  the 
death  of  the  testator,  and  A  was  not  married.  B 
died  in  1 838,  and  the  twenty-one  years  from  the 
death  of  the  testator  expired  in  184(j.  At  this  time 
the  legacy  fund  consisted,  first,  of  the  original  legacy ; 
and,  secondly,  of  the  interest  on  the  legacy  accumu- 
lation for  the  twenty-one  years,  called  '■  the  accu- 
mulation fund" : — Held,  that  the  interest  of  the 
5,000/.  accrued  and  to  accrue  between  1846  and 
the  death  or  marriage  of  A,  belonged  to  C;  that  the 
interest  on  such  part  of  "  the  accumulation  fund" 
as  was  produced  between  1825  and  1838,  accrued 
and  to  accrue  between  1846  and  the  death  or  mar- 
riage of  A,  belonged  to  the  personal  representatives 
of  B ;  and  that  the  interest  on  the  remaining  part  of 


"  the  accumulation  fund  "  accrued  and  to  accrue  in 
like  manner,  belonged  to  C,  Morgan  v.  Morgan, 
20  Law  J.  Rep.  (n.s.)  Chanc.  441;  4  De  Gex  &  Sm, 
164, 

A  testator  directed  by  his  will  that  the  income  of 
his  property  should  be  applied  in  payment  of  the 
premiums  on  certain  policies  of  assurance  for  the 
lives  of  his  sons,  and  that  their  interest  in  the  poli- 
cies should  be  settled  on  marriage  on  their  respective 
wives  and  issue: — Held,  that  such  direction  did  not 
constitute  an  accumulation  of  income  within  the 
meaning  of  the  Thellusson  Act.  Baaitil  v.  Lister, 
20  Law  J,  Rep.  (n.s.)  Chanc.  641 ;  9  Hare,  177. 

A  testator  gave  the  residue  of  his  personal  estate 
to  trustees,  in  trust,  to  invest  and  accumulate  the 
income  from  time  to  time  during  the  life  of  his 
niece,  and  after  her  death  to  transfer  the  securities 
and  accumulations  to  her  children  in  equal  shares, 
the  shares  of  male  children  to  be  vested  at  twenty- 
one,  and  those  of  females  at  twenty-one  or  marriage. 
Then  followed  other  provisions  with  regard  to  what 
the  testator  sometimes  called  the  "  portions"  and 
sometimes  the  "shares"  of  such  children,  as  to 
maintenance  and  education,  and  if  the  trusts  for  the 
benefit  of  the  children  of  his  niece  should  fail,  there 
were  similar  trusts  for  the  benefit  of  the  children 
and  issue  of  other  parties,  and  failing  those  trusts,  for 
his  own  next-of-kin.  The  testator's  niece  was  still 
living,  and  had  survived  the  period  of  twenty-one 
years  from  the  death  of  the  testator : — Held,  that 
this  provision  was  not  one  for  raising  portions  within 
the  meaning  of  the  2nd  section  of  the  Thellusson 
Act :  that  from  the  expiration  of  twenty-one  years 
from  the  testator's  death,  the  trust  for  accumulation 
was  void  ;  and  that  from  that  time  till  the  death  of 
the  niece,  the  legal  personal  representative  of  the 
testator  was  entitled  to  the  accumulations.  Bowme 
v.  BiuMon,  21  Law  J.  Rep.  (n.s,)  Chanc.  193;  2 
Sim.  N.S.  91, 

By  a  marriage  settlement,  dated  in  1823,  certain 
family  estates  at  B,  of  which  Lord  B.  was  tenant  for 
life  in  remainder,  were  limited  to  uses  for  raising 
40,000/.  as  portions  for  the  younger  children  of 
Lord  B,  to  be  payable  and  divided  among  such  chil- 
dren as  Lord  B.  should  appoint;  and  in  default  of 
appointment,  equally  to  be  divided  among  them;  and 
payable  at  the  decease  of  Lord  B,  or  during  the  life- 
time of  Lord  B,  with  his  consent.  The  Bishop  of 
D,  the  great-uncle  of  Lord  B,  by  his  will,  dated  in 
1825,  reciting  the  settlement  of  1823,  bequeathed 
15,000/.  to  trustees,  upon  trust  to  accumulate  the 
same  during  the  life  of  Lord  B,  or  for  such  further 
period  as  should  make  up  the  space  of  twenty  years 
from  the  testator's  death,  in  order  by  means  of  the 
accumulated  fund  to  exonerate  the  family  estates  of 
B.  from  the  charge  of  40,000/. ;  with  a  proviso  that, 
if  before  the  expiration  of  the  period  of  accumulation 
the  accumulated  fund  should  be  of  sufficient  amount 
for  answering  the  purpose  aforesaid,  then  the  accu- 
mulation should  thereupon  immediately  cease.  The 
testator  then  gave  certain  chattels  to  go  as  heir-looms 
with  the  settled  estates,  and  bequeathed  30,000/.  tor 
building  a  mansion-house  upon  the  same.  The  tes- 
tator died  in  1826.  In  1847,  being  twenty-one  years 
after  the  testator's  death,  the  accumulated  fund 
amounted  only  to  35,000/.,  but  at  the  time  of  the 
institution  of  the  suit  it  amounted  to  43,000/. : — 
Held,  upon   appeal,  reversing  the  decision  of  the 
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Court  below,  that,  as  Lord  B.  took  an  interest  under 
the  will,  the  directions  for  accumulation  were  within 
the  2nd  section  of  the  39  &  40  Geo.  3.  c.  98.  and 
valid  for  the  whole  period  of  Lord  B.'s  life.  Lard, 
Boerrmgton  v.  Liddell,  22  Law  J.  Rep.  (n.s.)  Chanc. 
1;  2  De  Gex,  M.  &  G.  480:  overruling  10  Hare, 
429. 

To  bring  a  case  within  the  exception  of  the  2nd 
section,  it  is  not  necessary  that  the  parent  should 
take  an  interest  in  the  estate  or  fund  out  of  which 
the  accumulations  are  directed;  but  it  is  sufficient 
that  he  take  an  interest  generally  under  the  instru- 
ment directing  the  accumulations.     Ibid. 

Semhle — The  exception  in  the  2nd  section  as  to 
accumulation  for  payment  of  debts,  is  to  be  construed 
as  extending  to  the  payment  of  the  debts  of  a 
stranger,  aa  well  as  to  the  debts  of  the  grantor,  set- 
tlor, or  devisor  directing  the  accumulation.     Ibid. 

A  gift  to  accumulate  until  a  nephew  or  niece  of 
testatrix  shall  attain  twenty-one  years  of  age,  and 
then  to  be  divided  between  such  nephew  or  niece, 
and  all  the  brothers  and  sisters,  is  not  a  portion  under 
the  Thellusson  Act.  Therefore,  where  such  nephew 
or  niece  died  under  twenty-one  years  of  age,  and 
there  was  not  any  brother  or  sister  born  at  the  expi- 
ration of  twenty-one  years  from  the  death  of  the  tes- 
tatrix, the  residuary  legatee  was  declared  entitled  to 
all  the  accumulations  which  accrued  due  after  the 
expiration  of  twenty-one  years  from  the  death  of  the 
testatrix.  Jone$  v.  Maggs,  22  Law  J.  Rep.  (h.s.) 
Chanc.  90;  9  Hare,  605. 

A,  the  mother  of  B,  by  her  will,  directed  trustees 
to  invest  50,000?.,  and  to  pay  a  competent  part  of 
the  income  for  the  benefit  of  B,  for  his  life,  and  to 
invest  the  surplus  of  the  income,  to  the  intent  that 
it  might  accumulate  for  the  benefit  of  the  persons 
who,  under  the  will,  should  be  entitled  to  it;  and, 
after  the  death  of  B,  to  apply  the  said  sum  and  accu- 
mulations, or  a  competent  part,  for  the  children  of 
B.  during  their  minorities,  or  until  their  portions 
should  become  payable;  and,  when  the  children 
should  attain  twenty-one,  to  divide  the  said  sum  and 
accumulations  among  such  children  equally.  A  died 
in  1831.  B.  was  living: — Held,  that  the  trust  for 
accumulation  came  within  the  exception  in  the  2nd 
section  of  the  Thellusson  Act,  and  was  not  void. 
Middleton  v.  Losh,  22  Law  J.  Rep.  (n.s.)  Chanc. 
422;  1  Sm.  8cG.  61. 

A  testator  devised  and  bequeathed  all  his  freehold 
and  copyhold  estates  and  his  personal  estate  to  trus- 
tees, upon  trust,  out  of  the  income  to  pay  400/.  a 
year  for  the  maintenance  of  his  son  D,  until  his 
death  or  recovery  from  a  mental  malady,  and  to 
accumulate  the  rest  of  the  money  ;  and  directed 
them,  if  his  son  should  so  recover,  to  pay  him  all  the 
accumulations,  and,  if  bis  son  should  die  without 
having  so  recovered,  to  apply  the  accumulations  as 
therein  mentioned,  and  appointed  A,  B,  and  C  his 
residuary  legatees.  The  son  lived  more  than  twenty- 
one  years  after  the  death  of  his  father : — Held,  that 
the  trust  for  accumulation  was  void  at  the  end  of  the 
twenty-one  years  from  the  death  of  the  testator,  and 
that  the  accumulations  arising  from  the  rents  after 
that  time  belonged  to  the  heir,  and  not  to  the  resi- 
duary legatee.  Wildes  v.  Demies,  22  Law  J.  Rep. 
(K.s.)  Chanc.  495  ;  1  Sm.  &  G.  475. 

Testator  directed  his  residuary  property  to  be 
accumulated  during  the  lives  of  his  children  named 


in  the  will,  and  the  life  of  the  survivor,  and  then  to 
be  divided  equally  amongst  all  his  grandchildren,  if 
more  than  one,  and  if  but  one,  then  all  to  that  one 
grandchild : — Held,  that  the  shares  of  the  grand- 
children were  not  portions  within  the  2nd  section  of 
the  Thellusson  Act.  Bvo't  v.  Stwrt,  22  Law  J.  Rep. 
(n.s.)  Chanc.  1071  ;  10  Hare,  415. 

A  testator,  after  disposing  of  parts  of  his  real  and 
personal  estate  for  the  benefit  of  his  granddaughter, 
F  E  for  life,  and  after  her  death  for  her  children  at 
twenty-one,  gave  all  the  residue  of  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  accumulate  the 
income  and  transfer  one  moiety  of  the  corpus  and 
accumulations  to  the  children  of  F  E,  and  the  other 
moiety  to  the  children  of  his  nephew  C  W  C,  such 
shares  to  be  transferred  to  them  at  their  respective 
ages  of  twenty-one  years.  The  twenty-one  years 
after  the  testator's  death  expired  in  1847.  Upon  a 
bill  filed  by  F  E,  who  never  had  any  children, — 
Held,  that  the  direction  to  accumulate  beyond  the 
twenty-one  years  from  the  testator's  death  was  void 
under  the  Thellusson  Act ;  that  such  accumulations 
were  not  within  the  2nd  section  of  the  act;  that  they 
were  undisposed  of;  and  that  at  the  expiration  of 
the  twenty-one  years  the  income  of  the  real  estate 
belonged  to  the  testator's  heir-at-law,  and  the  income 
of  the  personalty  to  the  testator's  next-of-kin.  Ed- 
wards V.  JVcifc,  23  Law  J.  Rep.  (n.s.)  Chanc.  204; 
8  De  Gex,  M.  &  G.  40  :  afiirming  22  Law  J.  Rep. 
(n.s.)  Chanc.  523. 

A  testator  gave  his  real  and  personal  estate  to 
'  trustees,  upon  trust  to  pay  an  annuity  to  M  P  S, 
and,  if  she  should  have  children,  to  raise  4,000/.  for 
the  younger  children;  and  he  gave  the  residue, 
"with  the  accumulations  thereof,  which  I  hereby 
direct-  my  said  trustee  or  trustees  to  place  out  on 
mortgages  or  in  government  securities,"  upon  trust 
for  the  eldest  son  of  M  P  S  on  his  attaining  twenty- 
one.  At  the  expiration  of  twenty-one  years  from 
the  testator's  death,  MPS  was  living,  but  had  no 
child : — Held,  (overruling  the  decision  below),  that 
this  was  an  express  direction  to  accumulate  within 
the  meaning  of  the  Thellusson  Act,  39  &  40  Geo.  3. 
c.  98.  Tench  v.  Cheese,  24  Law  J.  Rep.  (n.s.) 
Chanc.  716;  19  Beav.  3. 

Semhle If  a   testator   directs  that   to   be  done 

which,  as  by  a  necessary  consequence,  leads  to  an 
indefinite  accumulation,  he  must,  within  the  mean- 
ing of  the  statute,  be  taken  to  have  directed  accu- 
mulation.    Ibid. 


TITHES. 

(A)  Modus,  Exemption  and  Composition. 

(B)  Commutation  Aots. 
(a)  Award. 

Vb)  Sent-charge. 
(c)  Merger. 

(C)  Statute  of  Limitations. 


(A)  Modus,  Exemption  and  Composition. 

For  a  time  longer  than  that  prescribed  by  the 
Tithe  Commutation  Act,  2  &  3  Will.  4.  c.  100,  an 
annual  payment  of  20/.  had  been  paid  to  the  rectors 
of  the  parish  of  W  by  the  occupier  of  the  land  in 
R,  a  hamlet  of  that  parish.    This  appeared  from  a 
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number  of  terriers  from  1579  to  1823,  and  an  ac- 
count-book kept  by  a  former  incumbent,  of  the 
receipts  and  payments  in  respect  of  the  parish,  be- 
tween the  years  1767  and  1803.  In  many  of  the 
entries  glebe  lands  in  R  were  referred  to,  and  the 
201.  was  said  to  be  for  the  glebe  and  tithes,  and 
upon  a  feigned  issue  under  the  Tithe  Commutation 
Act,  the  jury  found  that  the  20/.  had  been  paid 
quarterly  during  the  requisite  statutable  period, 
partly  for  tithe  and  partly  for  glebe,  and  not  for 
tithe  alone: Held,  that  upon  such  finding  the  pay- 
ment of  20/.  could  not  be  considered  a  valid  modus 
in  discharge  of  the  tithes  of  R,  within  the  2  &  3 
Will.  4.  c.  100 ;  nor  could  it  be  treated  as  having 
originated  in  an  arrangement  made  before  the  dis- 
abling statutes,  whereby  such  payment  was  agreed 
to  be  made  in  respect  of  the  glebe  and  tithes,  and 
the  incumbent,  with  the  consent  of  the  patron  and 
ordinary,  alienated  the  glebe  lands,  and  thus  upheld 
as  a  valid  discharge  of  the  tithes;  inasmuch  as  the 
facts  shewed  that  subsequent  to  the  disabling 
statutes,  the  glebe  land  remained  in  the  ownership 
of  the  incumbent.  Yowng  v.  the  Master,  Fellows 
and  Scholars  of  Clare  Hall,  21  Law  J.  Rep.  (n.s.) 
Q-B.  12;  17  Q.B.  Rep.  529. 

Held,  also,  that  the  account-book  of  the  former 
incumbent  had  been  properly  admitted  in  evidence. 
Ibid. 

The  parish  of  Prestbury  contained  twenty-eight 
townships,  in  twenty-four  of  which  the  lay  rector 
was  entitled  to  the  tithes  of  com  and  hay.  In  debt 
by  the  vicar  for  the  treble  value  of  hay-tithe  not  set 
out  by  the  defendant,  it  was  admitted  that  the  vicar 
was  entitled  to  the  tithe  of  com  in  the  four  town- 
ships, although  no  formal  endowment  was  proved. 
A  series  of  terriers  was  produced,  between  1696  and 
1778,  in  which  the  vicar  was  stated  to  be  entitled  to 
the  tithes  both  of  corn  and  hay.  No  payment  or 
claim  of  hay-tithe  was  proved  prior  to  1808.  In 
that  year  the  vicar  had  claimed  hay-tithe,  which  was 
paid  by  the  occupiers  of  three  of  the. townships,  but 
in  the  fourth  the  payments  were  made  subject  to 
the  result  of  a  case  laid  before  counsel.  These  pay- 
ments were  afterwards  retumed,  but  there  was  one 
unconditional  payment.  The  lay  rector  had  never 
received  or  claimed  the  hay-tithe.  The  Valor  JEc- 
elesiasticua  of  the  26  Hen.  8.  stated  the  vicarage  to 
be  endowed  with  the  tithe  of  com,  but  did  not  men- 
tion hayrtithe; — Held,  that  there  was  evidence  to 
warrant  the  jury  in  finding  that  the  vicarage  was 
endowed  with  the  hay-tithe.  Held,  also,  that  the 
burthen  of  proof  with  respect  to  non-payment  was 
upon  the  defendant,  and  that  he  had  failed  to 
establish  a  non-payment  for  the  period  prescribed 
by  the  2  &  3  Will.  4.  c.  100.  Pearson  v.  Bech,  22 
Law  J.  Rep.  (u.s.)  Exch.  213;  8  Exch.  Rep.  452. 

Some  proceedings  taken  before  the  Tithe  Com- 
missioners, after  the  commencemept  of  the  action, 
as  to  the  commutation  of  tithes  for  the  four  town- 
ships were  given  in  evidence,  to  shew  that  exemp- 
tion by  non-payment  was  not  then  claimed: — Held, 
that  the  evidence  was  admissible,  although  entitled 
to  very  little  weight.     Ibid. 

A  rector  of  a  parish  in  the  city  of  London  re- 
ceived for  some  years,  without  objection,  a  fixed  sum 
by  way  of  tithes  of  particular  premises,  and  then 
filed  his  bill  for  an  account: — Held,  that  the  receipt 
of  such  fixed   sum,    though   less  than  the  annual 


value,  did  not  necessarily  imply  a  composition;  and 
that  much  stronger  evidence  would  be  required  to 
establish  such  a  payment  as  a  composition  than  in 
the  ordinary  case  of  a  money  payment  in  lieu  of 
tithes  in  kind.  Letts  v.  the  London  Com  Exchange 
Co.,  21  Law  J.  Rep.  (n.s.)  Chanc.  684;  1  De  Gex, 
M.  &  G.  398. 

Qucere — whether  the  rule  requiring  six  months' 
notice  for  determining  an  ordinary  composition  for 
tithes  in  kind  is  applicable  to  the  case  of  a  composi- 
tion for  a  money  payment  in  lieu  of  tithes.     Ibid. 

Form  of  reference  to  the  Master  to  take  an  ac- 
count of  tithes  due  under  the  37  Hen.  8.  c.  12, 
where  the  rent  or  annual  value  of  the  buildings  and 
premises  is  increased  by  means  of  implements  or  fit- 
tings not  titheable  let  or  used  therewith.     Ibid. 

(B)  Commutation  Acts. 
(a)  Award. 

Under  the  provisions  of  the  Tithe  Commutation 
Act,  6  &  7  Will.  4.  c.  71,  the  Tithe  Commissioners 
have  no  power  to  decide  the  title  to  tithes  as  be- 
tween rival  claimants.  Shepherd  v.  Marquis  of 
Londonderry,  21  Law  J.  Rep.  (n.s.)  Q.B.  204;  18 
Q.B.  Rep.  145. 

Where  at  the  time  of  the  making  an  award  of  a 
rent-charge  in  lieu  of  certain  tithes  under  the  act,  a 
suit  in  equity  was  pending  for  an  account  of  the  same 
tithes,  in  which  the  question  was  as  to  the  title  of 
the  claimant  to  receive  the  tithes, — Held,  that  the 
validity  of  the  award  was  not  thereby  affected,  such 
suit  not  being  one  "  touching  the  right  to  any  tithes," 
and  "whereby  the  making  of  the  award  shall  be 
hindered"  within  the  meaning  of  the  45th  section  of 
the  6  &  7  Will.  4.  c.  71.     Ibid. 

A  writ  of  mandamus  to  the  Tithe  Commissioners 
stated  that  there  were  certain  differences  between 
certain  landowners  of  the  parish  of  H  and  the  vicar, 
viz.,  as  to  old  inclosed  lands,  whether  they  were 
wholly  exempt  from  the  render  of  great  tithes  and 
tithes  of  wool  and  lamb,  or,  if  not  exempt,  whether 
they  were  subject  only  to  the  payment  of  Is.  per  acre 
yearly,  to  wit,  to  the  impropriator  of  the  said  parish 
for  and  in  lieu  of  great  tithes  and  tithes  of  lamb  and 
wool;  and  as  to  new  inclosed  lands,  whether  they 
were  wholly  exempt  from  great  tithes  and  tithes  of 
wool  and  lamb ;  and  commanded  the  Commissioners 
to  determine  the  differences  so  pending.  The  return 
stated  a  meeting  before  the  assistant  Commissioner, 
at  which  the  vicar  claimed  the  tithes  of  wool  and 
lamb,  against  which  the  agent  for  the  impropriators 
protested,  and  the  agent  of  the  landowners  contended 
that  by  a  decree  of  the  Court  of  Chancery  in  1699  all 
the  tithes  of  the  parish  had  been  commuted ;  that  a 
further  meeting  was  afterwards  held  for  the  purpose  of 
determining  certain  differences  whereby  the  making 
the  award  was  alleged  to  be  hindered,  at  which  the 
vicar  proposed  that  »  feigned  issue  should  be  tried 
as  to  the  right  to  the  tithes  of  lamb  and  wool,  the 
Commissioner  first  awarding  a  rent-charge  in  lieu  of 
them  to  the  party  entitled;  that  the  landowners 
insisted  that  those  tithes  were  extinguished  by  an 
agreement  and  decree  of  the  Court  of  Chancery,  and 
that  a.  difference  was  existing  between  the  land- 
owners, vicar  and  impropriator,  and  required  the 
Commissioner  to  decide  it;  that  it  was  arranged 
that  if  the  parties  would  not  try  a  feigned  issue  as 
to  the  title  to  the  tithes  of  lamb  and  wool,  the  land- 
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owners  should  be  at  liberty  to  apply  for  a  mandamus 
to  compel  the  Commissioners  to  try  the  question 
whether  the  tithes  of  lamb  and  wool  belonged  to  the 
vicar  or  to  the  landowners  as  impropriators  of  their 
respective  lands,  being  a  question  of  title.  The 
return  then  stated  a  bill  in  Chancery  filed  by  the 
vicar  in  1812,  against  certain  landowners  for  sub- 
traction of  tithes,  in  which  a  question  was  raised 
whether  the  lands  were  ever  liable  to  payment  of 
tithes  of  lamb  and  wool  to  the  vicar,  and  a  decree  of 
the  Court  of  Chancery  in  1817,  by  which  it  appeared 
that  the  defendants  set  up  an  agreement  of  1 697, 
confirmed  by  a  decree  of  the  Court,  and  a  subsequent 
agreement  of  the  16th  of  September  1707,  as  binding 
on  the  vicar,  which  he  denied  to  be  binding  on  him, 
and  by  which  decree  of  1817  the  Court  ordered  the 
Master  to  take  account  of  the  tithes  of  lamb  and 
wool  as  due  to  the  vicar,  dismissing  his  bill  as  to 
tithes  of  hay.  The  return  then  stated  a  bill  in 
Chancery  in  the  year  1819,  by  the  impropriators 
against  the  vicar  for  the  tithes  of  wool  and  lamb, 
which  bill,  as  well  as  a  petition  for  leave  to  file  a 
supplemental  bill,  was  dismissed.  It  then  stated  the 
perception  of  tithes  of  lamb  and  wool  by  the  vicar, 
and  that  the  Tithe  Commissioners,  considering  that 
the  above  decrees  had  established  the  right  of  the 
vicar,  in  answer  to  a  requisition  from  the  landowners, 
declined  to  confirm  the  invalid  agreements  of  1697 
and  1707,  or  to  decide  the  question  of  title;  that  in 
1845,  a  mandamus  to  compel  them  to  confirm  the 
agreements  and  to  decide  the  existing  differences 
issued,  upon  demurrer  to  the  return  to  which  judg- 
ment was  given  for  the  Commissioners,  and  that  the 
assistant  Commissioner  in  February  1850  made  his 
final  award,  but  the  confirmation  of  it  was  delayed, 
in  order  to  give  the  landowners  an  opportunity  to 
make  any  further  claim,  and  notice  was  given  to  the 
landowners  of  their  intention  to  confirm  the  award. 
The  return  then  set  out  the  award,  which  found  all 
the  titheable  lands  in  the  parish  subject  to  tithes  in 
kind,  stated  who  were  the  impropriators  of  the  great 
tithes,  that  the  vicar  was  in  possession  of  the  tithes 
of  lamb  and  wool  and  entitled  to  the  residue  of  the 
tithes,  and  awarded  rent-charges  to  the  impropriators 
and  to  the  vicar  for  the  time  being,  or  party  entitled, 
in  lieu  of  tithes  of  lamb  and  wool,  and  another  rent- 
charge  to  the  vicar  for  other  tithes.  Upon  demurrer 
to  the  return, — Held,  that  the  question  raised  by 
the  whole  record  was  purely  one  of  title  between  the 
impropriators  and  the  vicar,  and  that  no  difference 
existed  between  the  vicar  and  landowners  by  which 
the  making  of  the  award  was  hindered,  nor  any  which 
the  Commissioners  had  power  to  hear  and  determine. 
Regina  v.  the  Tithe  Oommisdaners  for  England  and 
Wales,  21  Law  J.  Eep.  (n.s.)  Q.B.  208;  18  Q.B. 
Eep.  156. 

SemMe — that  the  writ  itself  shewed  the  dispute  to 
be  one  as  to  title.     Ibid. 

In  a  suit  for  an  account  of  tithes,  the  defendant 
set  up  an  award,  which  declared  that  a  certain  sum 
should  be  paid  in  lieu  of  tithes,  provided  the  whole 
lands  were  subject  to  tithes;  but  if  only  subject  to 
tithes  according  to  a  specified  terrier,  then  a  different 
sum  was  awarded.  The  defendant's  counsel  also 
'  set  up  at  the  hearing  the  statute  53  Geo.  3.  c.  127. 
as  a  bar  to  the  recovery  of  tithes  for  more  than  six 
years.'  The  statute  was  not  pleaded  by  the  answer 
pf  the  defendant : — Held,  that  the  award,  not  being 


final,  was  void,  but  that  the  plaintiff  was  only  entitled 
to  an  account  of  tithes  for  six  years  before  the  filing 
of  the  bill.  Goods  v.  Waters,  20  Law  J.  Rep.  (n.s.) 
Chanc.  72. 

(5)  UenUcharge. 

A  declaration  stated  that  the  plaintiff  was  lessee 
of  a  farm  under  the  defendant,  and  that  after  the 
determination  of  the  lease  a  sum  of  money  became 
due  and  payable  to  the  Ecclesiastical  Commissioners 
for  a  tithe  rent-charge  upon  the  said  farm,  which  the 
defendant,  as  owner,  was  liable  to  pay,  but  refused 
to  do  so,  and  that  in  consequence  a  distress  was  put 
in,  and  a  stack  of  the  plaintiff's,  which  was  lawfully 
on  the  farm,  was  seized  and  sold,  and  the  plaintiff 
claimed  to  be  indemnified  against  the  seizure  and 
sale.  Plea,  that  the  defendant  was  not  liable  to  pay 
the  said  tithe  rent-charge  as  alleged,  on  which  issue 
was  joined.  It  was  proved  that  the  plaintiff  had  in 
his  lease  covenanted  to  pay  the  tithe  rent-charge 
and  had  a  right  of  onstand  for  his  ricks,  &c.  till  the 
May  after  the  end  of  his  term.  The  term  expired  at 
Michaelmas  1852,  and  the  tithe  rent-charge  in  ques- 
tion became  payable  on  the  1st  of  October  following, 
but  by  the  custom  of  the  country  the  tenant  was 
bound  to  pay  the  tithe  rent-charge  falling  due  imme- 
diately after  the  end  of  his  tenancy  : — Held,  that  on 
this  issue  the  defendant  was  entitled  to  the  verdict,  as 
the  6  &  7  Will.  4.  c.  71.  s.  67.  creates  no  personal 
liability  upon  the  owner  of  the  lauds  charged  with 
the  tithe  rent.  Grifferihoofe  v.  Daulmz,  24  Law  J. 
Rep.  (n.s.)  Q.B.  20. 

(c)  Merger. 

The  enactment  of  the  Tithe  Commutation  Amend- 
ment Act  (9  &  10  Vict.  c.  73.  s.  19),  that  every  in- 
strument purporting  to  merge  any  tithes,  and  made 
with  the  consent  of  the  Tithe  Commissioners,  shall 
be  absolutely  confirmed  and  made  valid,  both  at  law 
and  in  equity,  in  all  respects,  is  not  limited  to  cases 
in  which  the  person  executing  the  instrument  has 
a  title  to  the  tithe,  but  operates  as  well  where  such 
person  has  no  estate  in  the  tithe,  as  where  his  estate 
is  insufficient  to  effect  the  merger.  Walker  v. 
Bentley,  9  Hare,  629. 

The  intention  of  the  Tithe  Commutation  Acts  is 
that  the  lands  on  which  the  apportionment  of  the  tithe 
in  each  parish  is  cast,  and  these  lands  only  shall  be 
liable  in  respect  of  the  tithe  payable  for  any  lands  in 
the  parish ;  and  that  lands  on  which  no  apportionment 
is  cast  shall  not  be  liable  to  tithe.     Ibid. 

Lands  which  on  the  agreement  and  apportionment 
under  the  Tithe  Commutation  Acts  (confirmed  by 
the  Tithe  Commissioners)  are  treated  as  free  from 
tithe,  cannot  be  afterwards  made  subject  to  tithe. 
Ibid. 

The  intention  of  the  legislature  was  to  preclude 
all  questions  of  merger  of  tithe  in  all  cases  where 
declarations  of  merger  had  been  made  with  the  con- 
sent of  the  Tithe  Commissioners,  leaving  the  parties 
affected  by  an  erroneous  declaration  to  their  remedy 
against  the  party  making  it;  and  such  being  the  in- 
tention the  merger  is  effected,  although  the  sanction 
of  theCommissionershas  been  erroneously  given.  Ibid. 

(C)  Statute  of  Limitations. 
The  act,  2  &  3  Will.  4.  c.  100,  is  unaffected  by 
the  provisions  of  the  act  3  &  4  Will,  4.  c.  27;  the 
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interpretation  clause  of  the  latter  act,  although  en- 
acting that  the  word  "land"  shall  in  its  meaning 
extend  to  tithes,  has  reference  to  an  estate  in  tithes, 
and  not  to  tithes  as  a  chattel,  and  the  2nd  section 
therefore  does  not  embrace  the  case  of  a  render  of 
tithes  as  a  chattel  by  the  person  bound  to  pay  to  the 
tithe-owner.  27te  Dean  of  Ely  v.  Bliss,  2  De  Gex, 
W.  &  G.  459. 


TORQUAY  MARKET  ACT. 

TheTorquay  Market  Act(lS  &  16Vict.c.cxxxviii.) 
enables  the  market  company  to  erect  a  market-place, 
which  was  to  be  the  only  market-place  in  the  parish 
of  T,  and  authorizes  the  company  to  take  tolls  and 
stallages  from  persons  using  any  shed  or  stall  or 
convenience  in  the  market-place,  or  bring  commodi- 
ties there  for  sale.  Section  31.  provides  that  any 
person,  other  than  a  licensed  hawker  or  selling  fish 
by  wholesale  from  any  boat  alongside  the  quay,  who 
should  sell  or  expose  for  sale  at  any  place  within  the 
parish  of  T  (other  than  in  the  market-place  or  in  his 
own  house  or  shop)  any  article  in  respect  of  which 
any  stallage  or  toll  is  authorized  to  be  taken  in  the 
market-place,  or  for  the  sale  or  exposure  of  which  in 
the  market-place  any  shed,  stall,  &;c.  is  appropriated, 
shall  for  every  such  offence  forfeit  and  pay  to  the 
company  a  sum  not  exceeding  40*. : — Held,  that  this 
penalty  could  only  be  sued  for  by  the  market  com- 
pany, and  that  a  conviction  proceeding  upon  the 
information  of  any  person  not  authorized  by  them  was 
bad.  Begina  v.  Hicks,  24  Law  J.  Rep.  (n.8.)  M.C. 
94. 


TREES. 


Where  prisoners  were  indicted  for  maliciously 
damaging  trees  growing  in  a  hedge  to  an  amount 
exceeding  5/.,  it  was  proved  that  they  had  injured 
trees  to  an  amount  of  \l.,  and  that  to  repair  the 
injury  it  was  necessary  to  stub  up  the  old  hedge;  and 
further,  that  putting  in  and  protecting  a  new  hedge 
would  cost,  including  the  \l.  for  injury  to  the  trees,  a 
sura  exceeding  5^., — Held,  that  there  was  no  evidence 
of  injury  to  the  trees  to  the  amount  of  51.  Megina  v. 
Wdteman,  23  Law  J.  Rep.  (n.s.)  M.C.  120. 


TRESPASS. 
[When  it  may  be  waived,  see  Monet  had  and 

aECBIVED.] 

(A)  When  maintainable. 

(B)  Pleadings. 

(C)  Damages. 


(A)  When  maintainable. 
A  party  having  mortgaged  his  premises  to  the 
plaintiff  in  1846,  and  being  allowed  to  remain  in 
possession,  let  them  in  1848  to  the  defendant.  In 
October  1849,  the  plaintiff,  without  having  made  an 
entry  on  the  premises,  or  having  been  otherwise  in 
possession,  brought  ejectment  against  the  defendant, 
who  gave  his  consent  to  a  Judge's  order  dated  the 
31st  of  October.    The  order  directed  proceedings  to 


be  stayed  till  the  ISth  of  November  then  next, 
the  tenant  in  possession  undertaking  on  that  day  to 
give  up  possession  to  the  plaintiff,  and  that  in  default 
the  plaintiff  should  be  at  liberty  to  sign  final  judg- 
ment and  issue  execution  against  the  tenant  for  the 
costs  of  such  judgment,  execution,  writ  of  possession, 
costs  of  levy,  &c.  On  the  1  Sth  of  November  the 
plaintiff  first  entered  into  possession  of  the  premises 
and  brought  an  action  for  mesne  profits  accrued 
between  November  1848  and  the  15th  of  November 
1849  : — Held,  that  the  plaintiff  not  having  been  in 
possession  of  the  premises  prior  to  the  15th  of  No- 
vember could  not  maintain  the  action,  his  entry  on 
that  day  not  having  relation  back  to  his  title  as 
mortgagee;  and  that  the  Judge's  order  made  no 
difference  in  the  case.  lAtcIifield  v.  Reach/,  20  Law 
J.  Rep.  (n.s.)  Exch.  51;  5  Exch.  Rep.  939. 

The  doctrine  of  entry  by  relation  applies  to  the 
case  of  disseisor  and  disseisee  only.     Ibid. 

C  having  mortgaged  a  piece  of  land  to  the  plain- 
tiff, the  defendants,  a  railway  company,  afterwards 
occupied  it  by  laying  their  rails  upon  it,  and  being 
subsequently  called  uponby  the  plaintiff  for  compen- 
sation, negotiated  with  him  in  respect  thereof.  The 
plaintiff  had  never  been  in  possession  ofthel^nd,  but 
gave  notice  of  the  mortgage  to  the  defendants,  and 
then  brought  an  action  for  use  and  occupation.  The 
Judge  directed  the  jury  that  the  plaintiff  was  in  a 
condition  to  waive  the  trespass,  in  respect  of  the 
occupation  of  the  land  by  the  railway  company,and 

to   bring    an    action    for  use   and   occupation : 

Held,  first,  that  there  was  evidence  for  the  j  ury  of  the 
defendants  having  held  the  land  on  the  terms  of 
paying  for  it.  Secondly,  that  the  plaintiff  being  a 
mortgagee  out  of  possession,  and  not  having  entered 
upon  the  land  previously  to  the  trespass,  nor  having 
a  judgment  by  default,  or  a  verdict  in  ejectment  in 
his  favour,  was  not  entitled  to  maintain  an  action  of 
trespass  against  the  defendants.  Twrner  v.  Cameron's 
CocUbrook  Steam  Coal,  cmd  Swansea  a/nd  Langhor 
Bail.  Co.,  20  Law  J.  Rep.  (n.s.)  Exch.  71;  5  Exch. 
Rep;  932. 

Qtuere — Supposing  the  plaintiff  to  have  been  in 
possession  of  the  land,  and  the  defendants  to  have 
trespassed  thereon  and  occupied  it  to  his  exclusion 
for  some  time,  whether  he  would  be  entitled  to 
recover  for  use  and  occupation  on  the  principle  that 
he  might  waive  the  trespass  and  recover  in  as- 
sumpsit.    Ibid. 

If  a  servant  of  a  corporation  aggregate  commit  an 
assault  by  the  authority  of  the  corporation  an  action 
of  trespass  for  assault  and  battery  may  be  maintained 
against  the  corporation.  It  is  not  necessary  that  the 
servant  should  be  authorized  to  do  the  act  by  instru- 
ment under  the  seal  of  the  corporation.  The  Eastern 
Counties  Bail.  Co.  v.  Broom  (in  error),  20  Law  J. 
Rep.  (k.s.)  Exch.  196;  6  Exch.  Rep.  314. 

If  an  assault  be  committed  on  behalf  and  for  the 
benefit  of  a  corporation  aggregate,  the  corporation 
may  ratify  the  act  of  the  agent,  and  if  they  do  so 
they  render  themselves  liable  to  an  action  of  trespass 
for  the  assault.     Ibid. 

If  a  servant  of  a  railway  company,  acting  on  behalf 
of  the  company,  assault  and  imprison  a  passenger  to 
compel  him  to  pay  his  fare  for  riding  in  the  carriages 
of  the  company,  the  act  of  the  servant  is  one  which 
may  be  for  the  benefit  of  the  company,  and  may  be 
ratified  by  them.    Ibid. 
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By  the  11  &  12  Vict.  c.  44.  s.  1.  it  is  enacted,  thai 
every  action  against  a  Justice  for  any  act  done  by 
him  in  the  execution  of  his  duty  aa  such  Justice, 
with  respect  to  any  mattgr  within  his  jurisdiction  as 
such  Justice,  shall  be  an  action  on  the  case,  and  in 
the  declaration  it  shall  be  expressly  alleged  that  such 
act  was  done  maliciously  and  without  reasonable  and 
probable  cause.  Section  2.  provides,  that  for  any 
act  done  by  a  Justice  in  a  matter  of  which  by  law  he 
has  not  jurisdiction,  or  in  which  he  shall  have  ex- 
ceeded his  jurisdiction,  any  person  injured  thereby  or 
by  any  act  done  under  any  conviction,  &c.,  issued  by 
such  Justice  in  any  such  matter,  may  maintain  an 
action  against  such  Justice  in  the  same  form  and  in 
the  same  case  as  he  might  have  done  before  the 
passing  of  the  act : — Held,  that  the  two  sections 
must  be  read  together,  and  that  section  2.  applies 
only  to  those  cases  where  the  act,  in  respect  of  which 
the  action  is  brought  against  the  Justice,  is  itself  an 
excess  of  jurisdiction.  Barton  v.  BHcknell,  20  Law 
J.  Eep.  (U.S.)  M.C.  1;  13  CI.B.  Eep.  393. 

Therefore,  where  a  Justice  convicted  the  plaintiff 
in  a  penalty,  and  adjudged  that  it  should  be  levied 
by  distress  and  sale,  but  exceeded  his  jurisdiction  in 
ordering  the  plaintiff  in  default  of  payment  to  be  set 
in  the  stocks,  which  however  was  never  done,  but 
the  penalty  was  levied  by  distress, — it  was  held,  that 
an  action  of  trespass  for  seizing  the  goods  under  the 
distress  was  not  within  section  2,  and  was  not  main~ 
tainable  by  reason  of  section  1.     Ibid. 

In  trespass,  three  defendants,  who  were  execution 
creditors,  pleaded,  first,  not  guilty,  and,  secondly,  not 
possessed;  and  other  defendants,  who  were  bailiffs  of 
the  county  court,  pleaded,  first,  not  guilty;  secondly, 
not  possessed;  thirdly,  no  notice  of  action;  fourthly, 
that  the  action  was  not  commenced  within  three 
calendar  months.  It  appeared  that  R  had  made  a 
deed  of  assignment  to  the  plaintiff  of  the  goods  in  a 
certain  house,  to  hold  upon  trust  to  permit  and  suffer 
K  to  hold  the  goods  and  premises  until  demand  of 
payment  of  money  which  should  become  due,  and 
with  further  trusts  to  sell  if  the  money  should  not  be 
paid.  The  execution  creditors  obtained  judgment 
against  R  in  the  county  court,  and  execution  issued, 
and  the  goods  mentioned  in  the  assignment  were 
seized.  The  plaintiff  proved  the  seizure  and  sale, 
by  the  production  of  the  writ,  with  the  levy  indorsed 
by  the  bailiff.  The  jury  found  that  the  assignment 
was  not  hoTidjide,  that  the  bailiffs  had  been  indemni- 
fied by  the  other  defendants,  and  that  the  bailiffs 
acted  hoTid  fide  believing  that  they  were  acting 
under  the  authority  of  the  County  Courts  Act.  A 
verdict  w£is  entered  for  the  plaintiff  on  the  first  issue, 
for  all  the  defendants  on  the  second,  and  for  the 
defendants  who  were  bailiffs  on  the  third  and  fourth 
issues : — Held,  that  a  right  to  the  present  possession 
of  the  goods  passed  under  the  assignment,  sufficient 
to  entitle  the  plaintiff  to  maintain  trespass.  That 
where  a  sheriff  or  bailiff  sets  up  a  claim  to  goods 
taken  in  execution  by  him  as  against  a  third  party, 
he  must  shew  a  judgment  against  the  executioii  cre- 
ditor, and  that  his  production  of  the  writ  of  execution 
alone  is  not  sufficient  for  this  purpose.  That  the 
question  was  properly  left  to  the  jury  whether 
the  bailiffs  acted  land  fide  believing  they  were 
authorized  by  the  County  Courts  Act;  and  that  the 
circumstance  of  the  indemnity  being  given  to  the 
bailiffs  did  not  necessarily  negative  the  lana  fides  of 


their  conduct.  White  v.  Morris,  21  Law  J.  Rep. 
(n.S.)  C.P.  18S;  11  Com.  B.  Eep.  1015. 

The  entry  of  an  heir  relates  back  to  the  time  of 
the  right  of  entry,  so  as  to  support  an  action  against 
a  wrongdoer  for  a  trespass  committed  after  the 
accrual  of  the  right  and  before  actual  entry.  There- 
fore, an  infant  copyholder  after  actual  admission  may 
maintain  trespass  against  the  lord  for  wrongfully 
retaining  possession  after  payment  of  the  fine  due  on 
admission,  and  demand  of  admission,  and  before 
actual  admission.  Ba/rrtett  v.  Ewrl  of  Guildford, 
24  Law  J.  Rep.  (n.s.)  Exch.  281;  11  Exch.  Rep. 
19. 

(B)  Pleadings. 
In  trespass  for  assault  and  false  imprisonment, 
the  defendant  justified  under  an  order  made  by  the 
Judge  of  the  Sheriff's  Court  of  London  for  commit- 
ting the  plaintiff  to  prison  for  non-payment  of  an 
amount  recovered  against  him  in  that  court,  and 
ordered  to  be  paid  by  instalments.  The  plea  first 
stated  the  various  proceedings  in  the  cause  and 
court  necessary  to  give  the  Judge  jurisdiction,  except 
that  it  did  not  allege  that  the  plaintiff  had  been 
summoned  to  shew  cause  against  the  order  of  com- 
mitment being  made,  but  it  stated  that  the  Judge 
duly  and  according  to  the  form  of  the  statute  made 
the  order  of  commitment.  The  replication  averred 
that  the  Judge  did  not  order  the  plaintiff  to  be 
committed  to  prison  in  manner  and  form  as  alleged 

in  the  plea : Held,  that  this  traverse  only  put  in 

issue  the  fact  of  the  order  of  commitment  being 
made,  and  not  its  validity;  and  that  it  did  not  put 
in  issue  the  question  whether  the  plaintiff  had  been 
duly  summoned.     Buchawnwn  v.  Ki/rming  (in  error), 

20  Law  J.  Rep.  (n.s.)  C.P.  252. 

A  declaration  in  trespass  sufficiently  describes  the 
locus  in  guo  by  name,  within  the  Reg.  Gen.  Hil. 
term,  4  Will.  4,  by  stating  it  to  consist  of  "  certain 
lands  of  the  plaintiff  covered  with  water,  being  the 
bed  and  channel  of  the  river  Tawe,  and  under  the 
same,  in  the  several  parishes  of  L  and  L,  in  the 
county  of  G."     The  Duke  of  Beaufort  v.   Vivian, 

21  Law  J.  Eep.  (n.s.)  Exch.  204;  7  Exch.  Eep.  680. 
In  trespass  to  land,  the  locus  in  quo  ought  to  be 

designated  by  abuttals,  or  other  description,  as  it 
stood  at  the  time  of  the  trespass,  and  not  at  the  time 
of  the  declaration.  Humfrey  v.  the  London  cund 
North-Western  Rail.  Co.,  22  Law  J.  Eep.  (n.s.) 
Exch.  149;  7  Exch.  Rep.  325. 

In  an  action  by  a  reversioner,  the  locus  in  quo 
was  described  in  the  declaration  as  "  abutting  on  the 
south  and  east  on  a  close  in  the  occupation  and 
possession  of  the  defendants."  The  defendants  (a 
railway  company)  pleaded  that  they  took  possession 
of  part  of  tlie  said  close,  abutting  on  the  south  on 
the  fence  of  their  railway,  under  the  provisions  of 
the  8  &  9  Vict.  u.  20.  ss.  32,  33,  which  was  the 
trespass  complained  of.  It  appeared  at  the  trial 
that,  at  the  time  the  trespass  was  committed,  the 
close  in  question  abutted  on  the  fence  of  the  railway, 
but  that  afterwards  the  defendants  took  possession  of 
and  purchased,  under  the  provisions  of  the  above 
act,  a  small  part  of  it  adjoining  the  railway,  so  that 
the  plaintiff's  description  was  correct  at  the  time  of 
the  declaration,  but  not  at  the  time  of  the  trespass : 
— Held,  that  the  plaintiff,  not  having  new  assigned, 
was  not  entitled  to  recover.    Ibid. 
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(C)  Damages. 
An  assignment  was  made  by  B  of  all  his  goods 
and  chattels  to  secure  a  debt,  subject  to  a  proviso 
in  the  deed  of  assignment,  that  everything  therein 
contained  should  cease  and  be  void  upon  payment 
of  the  debt  on  a  day  named  in  the  deed,  or  at  such 
earlier  day  as  the  parties  to  whom  the  assignment 
was  made  should  appoint  for  payment,  by  a  notice 
in  writing  twenty-four  hours  before  the  appointed 
day,  interest  in  the  mean  time  to  be  paid  at  certain 
periods  named.  There  was  also  a  stipulation  that 
until  default  in  payment  of  the  debt  or  the  interest, 
at  the  appointed  days  and  times,  contrary  to  the 
tenour  and  effect  of  the  above  proviso,  it  should  be 
lawful  for  B  to  hold,  use  and  possess  the  said  goods 
and  chattels  without  any  manner  of  hindrance  or 
disturbance : — Held,  that  B  was  entitled  to  maintain 
an  action  of  trespass  in  respect  of  a  seizure  of  the 
goods  and  chattels  by  the  assignees,  a  sufficient 
notice  not  having  been  given  as  required  by  the 
above  proviso ;  but  that  the  proper  measure  of 
damages  in  the  action  was  not  the  value  of  the  goods 
seized,  but  B*s  limited  interest  in  the  goods  at  the 
time.  Brierly  v.  Kendall,  21  Law  J.  Eep.  (n.s.) 
Q.B.  161;  17  Q.B.  Eep.  937. 

^Trespass  for  breaking  the  plaintiff's  house  and 
seizing  his  goods.     The  defendants  were  the  sheriffs 
of  Middlesex,  and  Slowman  a  bailiff  of  the  sheriffs. 
Slowman,  severing  from  the  other  defendants,  pleaded 
not  guilty,  and  a  justiG cation  under  ajl.fa,  upon  a 
judgment  recovered  against  the  plaintiff^,  and  a  war- 
rant from   the  sheriff  to  him  and  another  bailiff. 
Keplication,  alleging  a  prior  warrant  from  the  sheriff 
to  E  J,  another  bailiff,  a  seizure  of  the  plaintiff's 
goods  under  that  warrant,  and  thereupon  payment 
to  and  acceptance  by  the  sheriff  of  the  fall  amount 
in  satisfaction  of  the  writ.     Rejoinder,  that  E  J  did 
not  seize  the  goods,  nor  did  the  sheriff  accept,  modo 
et  formd.     On  the  trial,  it  appeared  that  under  the 
warrant  to  E  J,  a  seizure  was  made  by  E  J's  son, 
by  the  authority  of  E  J.     Afterwards,  and  before 
any  sale,  the  plaintiff's  solicitor  went  to  the  office  of 
E  J,  and  being  unable  to  see  E  J,  who  was  ill,  he 
there  paid  the  full  amount  in  satis&ction  of  the 
execution  to  the  son,  who  thereupon,  in  E  J's  name, 
withdrew  the  man  whom  he  had  left  in  possession, 
and  gave  notice  to  the  execution  creditor  that  the 
money  was  ready   for   him  at  his  father's  office. 
There  was  contradictory  evidence  as  to  the  payment 
over  of  the  amount  to  E  J,  who  died  on  the  same 
day,  and  the  money  was  not  paid  to  the  execution 
creditor.     The  other  defendants,  as  sheriffs,  after- 
wards  issued    a   fresh    warrant   to  Slowman    and 
Gover,  another  bailiff,  treating  the  first  warrant  as  a 
nullity ;  and  the  plaintiff 's  goods  were  again  seized 
under  it,  and  a  man  left  in  possession  for  several  days 
by  Gover,  Slowman  taking  no  part  in  the  seizure. 
The  jury  did  not  agree  as  to  whether  the  money  had 
been  paid  over  to  E  J,  but  they  were  of  opinion  that 
the  son  executed  the  warrant  by  the  direction  of 
E  J ;  that  he  had  authority  from  E  J  to  act  for  him 
in  his  office,  and  that  the  money  had  been  received 
under  that  authority.     The  learned  Judge  directed 
the  jury  that,  being  of  that  opinion,  they  might  find 
a  payment  of  the  money  to  the  sheriff,  and  thereupon 
a  verdict  was  found  for  the  plaintiff,  damages  iOOl. : 
— Held,   that  there  was  evidence  from  which  the 


jury  might  infer  that  Slowman  was  guilty  of  commit- 
ting the  trespass.  Secondly,  that  there  was  sufl[icient 
evidence  of  an  execution  de  facto  under  the  warrant 
to  E  J,  and  a  payment  to,  and  receipt  by,  the  sheriff 
in  satisfaction  of  it;  and  that  any  irregularity  in 
executing  the  warrant  to  E  J  could  not  be  taken 
advantage  of  by  the  sheriff.  Thirdly,  that  as  against 
the  sheriff,  the  damages,  under  the  circumstances, 
could  not  be  considered  excessive;  but  that  as 
against  Slowman  they  were  excessive,  except  upon 
the  doctrine  that,  in  an  action  of  tort,  the  measure 
of  damages  is  the  sum  which  ought  to  be  awarded 
against  the  most  guilty  of  several  defendants;  and  as 
to  the  soundness  of  such  a  doctrine  and  its  applica- 
tion, qiuere.  Gregory  v.  Ootterell,  22  Law  J.  Eep. 
(n.s.)  Q.B.  217. 
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(A)  When  maintainable. 

(B)  Conversion. 

(C)  Pleadings  and  Evidence. 


(A)  When  maintainable. 

Judgment  having  been  obtained  against  the  plain- 
tiff in  1844,  he  executed  a  bill  of  sale  of  his  plate  to 
M  to  defeat  the  execution.  M  afterwards  took  an 
assignment  of  the  judgment,  and  in  1848  issued  an 
execution  against  the  plaintiff  and  seized  his  goods, 
whereupon  the  latter,  for  the  purpose  of  defeating 
the  execution  of  M,  deposited  the  plate  with  the 
defendant : — Held,  in  an  action  of  trover  for  the 
plate,  that  the  defendant  was  entitled  to  set  up  the 
right  of  M  to  it.  Cheegmam  v.  Excell,  or  Exall,  20 
Law  J.  Rep.  (k.s.)  Exch.  209;  6  Exch.  Rep.  341. 

A  person  entering  a  shop  foimd  on  the  floor  a 
bundle  of  bank  notes  which  had  been  accidentally 
dropped  there  by  a  stia,nger.  The  party  who  lost 
them  could  not  be  found : — Held,  that,  as  against 
every  one  but  the  true  owner,  the  property  in  the 
notes  belonged  to  the  finder  and  not  to  the  owner  of 
the  shop,  notwithstanding  that  the  finder  had  imme- 
diately on  picking  up  the  bundle  handed  it  over  to 
the  latter,  with  a  view  to  its  being  restored  to  the 
true  owner  if  he  should  return,  and  the  owner  of  the 
shop  had  advertised  the  finding  in  the  newspapers, 
the  finder  not  having  intended  to  waive  his  title,  and 
having  before  he  demanded  the  notes  back,  offered  to 
repay  the  expense  of  the  advertisements,  and  to  in- 
demnify the  shopkeeper  against  any  claim.  Bridges 
V.  Hawkesmorth,  21  Law  J.  Rep.  (n.s.)  Q.B.  75. 

Case  for  injury  to  the  reversion  in  removing  a 
granary,  a  threshing  machine  and  certain  rick  stad- 
dles,  which  were  alleged  to  be  affixed  to,  and  forming 
part  of,  closes  in  the  occupation  of  J  M  as  tenant  to 
the  plaintiff,  with  a  count  in  trover  for  converting 
the  same  things.  Pleas — Not  guilty;  a  denial  that 
the  closes  were  in  the  occupation  of  J  M,  and  not  pos- 
sessed. The  erections  in  question  appeared  to  have 
been  put  up  by  the  defendant's  father,  who  was 
owner  in  fee  of  the  farm,  and  that  the  farm  and  lands 
had  been  conveyed  by  the  defendant  and  other 
devisees  under  his  father's  will  to  the  plaintiff  by 
indenture,  executed  by  the  defendant.  The  defen- 
dant was  in  occupation  at  the  time  of  the  conveyance 
under  a  demise  from  himself  and  his  co-devisees. 
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The  plaintiff  had  demised  the  farm  to  J  M,  who  was 
in  occupation,  under  that  demise,  at  the  time  when 
the  defendant  made  the  removal : — Held,  that  the 
land,  and  everything  attached  to  it,  passed  by  the 
deed,  and  that  the  defendant  had  no  tenant-right, 
either  under  a  custom  to  that  effect  or  otherwise,  to 
remove  the  articles  in  question.  WUtshear  v.  Got- 
trell,  22  Law  J.  Bep.  (n.s.)  Q.B.  177  ;  1  E.  &  B. 
674. 

The  granary  was  a  wooden  buildmg,  resting  by  its 
mere  weight  on  staddles : — Held,  that  it  was  a 
chattel,  and  not  part  of  the  land,  or  so  affixed  to  tlie 
freehold  that  its  removal  could  be  an  injury  to  the 
reversionary  estate :  that  it  did  not  pass  to  the  plain- 
tiff under  the  word  "  fixtures"  as  used  in  the  convey- 
ance ;  and  that  it  could  not  be  recovered  in  trover, 
as  the  right  of  possession  of  it  was  in  J  M  the  tenant, 
and  not  in  the  plaintiff.    Ibid. 

In  order  to  take  fixtures  out  of  the  general  rule 
which  makes  them  the  property  of  the  owner  of  the 
freehold,  it  is  necessary  to  bring  them  clearly  within 
some  of  the  established  exceptions.  Wilde  v. 
Waters,  24  Law  J.  Rep.  (h.s.)  C.P.  193;  16  Com. 
B.  Rep.  637. 

A  ladder  fixed  to  the  ground,  and  to  a  beam 
above,  and  which  was  the  only  means  of  access  to  a 
room  above;  a  crane  nailed  at  top  and  bottom  to 
keep  it  in  its  place,  but  not  let  into  the  wall ;  and  a 
bench  nailed  to  the  wall,  were  held  not  to  be  goods 
and  chattels  for  which  trover  would  lie  after  the 
expiration  of  the  term.     Ibid. 

A  mere  refusal  by  the  defendant  to  deliver  to  the 
plaintiff  a  chattel  of  his  which  is  on  the  defendant's 
premises,  is  not  evidence  of  a  conversion;  but  a 
denial  by  the  defendant  of  the  plaintiff's  right  to  it, 
or  a  refusal  by  which  the  defendant  exercises  a 
dominion  over  the  chattel,  is.     Ibid. 

Qiuiere How  an  outgoing  tenant  is  to  get  posses- 
sion of  a  chattel  which  he  has  left  on  the  premises 
after  the  expiration  of  his  term,  the  incoaaing  tenant 
refusing  to  allow  him  to  enter  on  the  premises. 
Ibid. 

Trover  for  sand,  ore,  &c.  A  party  claiming 
ownership  in  a  field  granted  to  the  plaintiff  a  parol 
licence  to  search  therein  for  minerals.  The  plaintiff, 
acting  imder  this  licence,  dug  pits  in  the  field  and 
threw  up  sand  and  gravel,  mixed  with  ore,  which 
the  defendant  took  away,  professing  to  act  under  the 
authority  of  a  third  party.  Before  the  defendant 
took  away  the  sand,  gravel  and  ore,  the  party  who 
gave  the  plaintiff  the  parol  licence  granted  him  a 
similar  licence  by  deed  : — Held,  that,  under  these 
circumstances  the  plaintiff  was  entitled  to  maintain 
the  action  for  the  gravel,  sand  and  ore,  as  against 
the  defendant,  who  was  a  wrong-doer.  Northam  v. 
Bowden,  24  Law  J.  Rep.  (n.s.)  Exch.  237;  11  Exch. 
Rep.  70. 

(B)   CONTBBSION. 

A  having  lawfully  received  certain  bills  of  ex- 
change  from  B,  a  trader,  C  came  to  him,  and  stating 
that  he  was  acting  on  behalf  of  Messrs.  Y  and  Co. 
creditors  of  B,  demanded  the  bills  from  A,  and  upon 
his  refusal,  said  that  B  was  about  to  be  made  a  bank- 
rupt, that  the  bills  must  be  given  up,  and  that  if 
they  were  not  A  would  be  compelled,  to  give  them 
up  by  the  Commissioner,  and  the  expense  would 
cost  A  200i.,  and  the  Commissioner  would  be  very 
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angry.  A  was  at  the  time  ill  in  bed,  and  being 
greatly  alarmed  gave  up  the  bills ; — Held,  that  this 
was  no  conversion  by  C,  as  trespass  would  not  have 
been  maintainable  for  the  taking  under  these  circunu 
stances.  Powell  v.  Hoyland,  20  Law  J,  Rep,  (s.s.) 
Exch.  82;  6  Exch,  Rep.  67. 

It  appeared,  however,  that  afterwards,  and  before 
C  had  handed  the  bills  to  his  principals,  he  was  in- 
formed  that  the  plaintiff  was  entitled  to  the  bills, 
and  possession  of  them  was  demanded  on  behalf  of 
the  plaintiff,  but  notwithstanding  this,  he  delivered 
them  to  Messrs.  Y  &  Co, : — Held,  that  this  was  a 
conversion.    Ibid. 

There  is  no  conversion  of  goods  for  which  trover 
will  lie,  unless  there  be  a  repudiation  of  the  right  of 
the  owner,  or  the  exercise  of  a  dominion  over  them 
inconsistent  with  that  right.  Heald  v.  Carey,  21 
Law  J.  Rep.  (n.s.)  C.P.  97;  11  Com.  B.  Rep.  977. 

H,  residing  in  Paris,  despatched  seven  cases  of 
goods  by  a  railway,  viA  Dunkirk  to  London,  deli- 
verable to  N  or  order.  One  of  the  eases  arrived  at 
Dunkirk  damaged.  R,  the  agent  of  the  railway  and 
of  the  Dunkirk  and  London  steamboats  in  con- 
nexion with  it,  had  the  damaged  case  inspected 
according  to  the  law  of  France,  and  consigned  it  to 
the  defendant,  the  broker  for  the  steamboats  in 
London,  to  hold  at  the  disposal  of  N  or  order,  N 
accepted  a  bill  of  lading  for  the  case.  On  its  arrival 
at  London,  no  one  having  claimed  the  case  within 
the  time  specified  in  the  bill  of  lading,  the  defendant 
paid  the  duty  on  it,  and  removed  it  into  a  ware, 
house  of  B,  and  B  removed  it  into  another  of  his 
warehouses,  without  the  defendant's  knowledge. 
There  it  was  burned  by  an  accidental  fire ; — Held, 
that,  whether  the  defendant  was  bound  to  pay,  or 
justified  in  paying  the  duty,  or  not,  there  was  no 
conversion  by  him : — Held,  per  Mcmle,  j„  that  there 
was  no  negligence  on  the  part  of  the  defendant. 
Ibid. 

Case.  Declaration  that  the  plaintiff  was  pos- 
sessed of  a  messuage,  wharf  and  premises  at  Milton, 
in  the  county  of  Kent,  abutting  on  a  public  navi- 
gable river,  to  wit,  the  Thames,  and  in  a  certain 
part  of  the  said  river  called  the  Blockhouse  Dock  j 
that  in  this  messuage,  &c.  he  carried  on  the  business 
of  a  block-maker;  that  the  occupiers  of  the  same 
had  always  for  sixty  years  previous  to  the  commence- 
ment of  the  suit  been  entitled  to  have  access  to  and . 
from  the  said  river  and  the  said  Blockhouse  Dock, 
and  to  land  their  timber,  &c.  at  the  said  Blockhouse 
Dock,  and  that  the  defendant  obstructed  the 
said  Blockhouse  Dock  by  placing  divers  piles,  &c. 
thereon,  and  deprived  the  plaintiff  of  free  access 
thereto.  The  venue  in  the  margin  of  the  declaration 
was  London.  Plea — Not  guilty : — Held,  first,  that 
whether  it  was  a  local  action  or  not  (and  semble  it 
was),  there  was  nothing  in  the  declaration  which 
made  it  necessary  to  prove  that  the  cause  of  action 
arose  in  the  city  of  London.  Sim/mons  v.  IMlystone, 
22  Law  J.  Rep.  (u.s.)  Exch.  217  ;  0  Exch.  Rep. 
481. 

The  second  count  was  in  trover  for  the  conversion 
of  certain  timber.  Pleas,  not  guilty;  and,  sixthly,  a 
justification,  that  the  defendant  was  possessed  of  a 
close  and  was  digging  a  saw-pit  therein,  and  because 
the  goods  in  the  second  count  mentioned  were  put 
and  placed  on  the  said  close  by  the  plaintiff,  without 
the  leave  or  licence  of  the  defendant,  and  were  so 
4  U 


698 


TROVER— TRUST  AND  TRUSTEE. 


buried  therein  tiiat  the  said  defendant  could  not 
make  the  said  saw-pit  without  a  little  cutting  and 
destroying  the  said  goods,  he,  the  defendant,  did 
necessarily  a  little  cut  and  destroy  the  same,  &c. 
Replication,  de  injurid.  At  the  trial  it  appeared 
that  several  spars  used  for  bowsprits  were  placed  on 
the  plaintiff's  land  by  the  defendant;  that  the  plain- 
tiff covered  them  over  with  earth,  and  then  directed 
a  pit  to  be  dug,  and  in  order  to  dig  the  pit  the  spars 
were  unavoidably  cut  asunder.  The  premises  being 
close  to  the  River  Thames,  some  pieces  of  the  spars 
were  accidentally  washed  away: — Held,  first,  that 
there  was  no  conversion  of  the  timber;  secondly, 
that  it  was  a  misdirection  to  leave  to  the  jury  the  inten- 
tion of  the  defendant  in  making  the  pit,  for,  assuming 
that  the  timber  was  wrongfully  put  on  his  land  by 
the  plaintiff,  the  defendant  would  be  justifiedin 
cutting  it,  if  he  could  not  make  the  pit  without  doing 
BO,  whatever  his  intention  might  be;  thirdly,  that  the 
plea  was  bad  for  not  stating  that  the  timber  was 
buried  by  the  plaintiff.     Ibid. 

(C)  Pleading  and  Evidence. 
The  plea  of  Not  Guilty  in  trover  puts  in  issue 
not  merely  the  conversion  in  fact,  but  the  wrongful 
conversion.  The  case  of  Stancliffe  v.  Hardmicke, 
2  Cr.  M.  &  E.  1 ;  s.  c.  4  Law  J.  Eep.  (n.S.)  Exch. 
161,  is  in  that  respect  overruled.  Tcfwng  v.  Cooper, 
20  Law  J.  Eep.  (n.s.)  Exch.  136;  6  Exch.  Eep. 
259. 

In  trover  the  plea  of  Not  Guilty  admits  the  pro- 
perty of  the  plaintiff.  Therefore,  evidence  that  the 
chattels  had  been  given  to  the  plaintiff  by  the  de- 
fendants upon  a  certain  condition,  which  had  not 
been  performed,  and  that  the  defendants  retook 
them,  is  not  admissible  under  that  plea.  Young  v. 
Cooper,  gvfpra,  1 36,  explained.  Jones  v.  Danes,  20 
Law  J.  Eep.  (n.s.)  Exch.  433;  6  Exch.  Eep.  663. 

Declaration  for  money  had  and  received ;  plea, 
that  the  debt  was  for  money  due  from  the  defendant 
jointly  with  A,  and  that  the  plaintiff  had  already 
sued  A  in  trover  and  recovered  judgment  against  him 
for  loot,  and  that  the  causes  of  action  for  which  the 
plaintiff  then  recovered  judgment  included  all  the 
present  causes  of  action.  The  evidence  was,  that 
the  defendant  and  A  had  wrongfully  converted  the 
plaintiff's  goods  by  selling  them,  but  that  the  defen- 
dant alone  had  received  the  proceeds,  loOl. ;  that 
the  plaintiff  had  sued  A  in  trover,  and  recovered 
iOOl.  as  the  value  of  the  goods  at  the  time  of  the 
conversion.  The  plea  was  then  amended  by  striking 
out  the  allegation  that  the  debt  was  for  money  due 
from  the  defendant  and  A  jointly,  and  substituting 
that  the  money  sued  for  was  money  received  as  the 
proceeds  of  the  sale  of  the  goods  in  the  declaration 
mentioned : — Held,  first,  that  the  amendment  was 
right,  and  was  rightly  made  without  imposing  on  the 
defendant  the  costs  of  the  day;  and  secondly,  that 
the  plea,  as  amended,  was  an  answer  to  the  plaintiff's 
claim  for  the  whole  proceeds  of  the  sale.  Bnckland 
V.  Johnson,  23  Law  J.  Eep.  (n.s.)  C.P.  204;  IS 
Com.  B.  Eep.  14.5. 

Semble,  per  Jeiw,  C.J.,  that  judgment  recovered 
in  trover  for  the  conversion  of  goods  vests  the  pro- 
perty in  the  goods  in  the  defendant  from  the  time  of 
the  conversion.    Ibid. 
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(A)  Trust. 
(o)  Constitution. 
[In  re  Bloye's  Trust,  6  Law  J.  Dig.  701,705: 
affirmed  Lewis  v.  Eillman,  3  H.L.  Cis.  607.]  - 

A  testatrix,  by  her  will,  gave  2,0001.  stock  totwo 
trustees,  in  trust,  to  pay  the  dividends  to  the  plaintiff 
for  her  separate  use;  and  after  making 'her  will, 
she  expressed  her  intention  of  giving  a  further  sum 
of  2fi00l,  to  the  plaintiff  upon  the  same  trusts. 
One  trustee  died  during  the  life  of  the  testatrix;  the 
surviving  trustee  transferred  two  separate  sums  of 
2,000/.  stock,  at  two  different  times,  into  her  own 
name,  and  gave  the  plaintiff  a  power  of  attorney  to 
receive  the  dividends  upon  both  sums.  There  was 
evidence  to  prove  that  the  trustee  knew  of  the  desire 
of  the  testatrix  to  give  the  second  sum  of  2,000/.  to 
the  plaintiff,  and  that  the  trustee  had  expressed  her 
intention  of  carrying  that  desire  into  effect.  '  The 
trustee  afterwards  became  of  unsound  mind : — 
Held,  that  the  second  sum  of  2,0002.  so  transferred 
by  the  trustee  was  sufficiently  impressed  with  a  trust 
in  favour  of  the  plaintiff.  Gray  v.  Gray,  21  Law  J. 
Rep.  (n.s.)  Chanc.  745;  2  Sim.  N.S.  273. 

A  direction  in  writing,  signed  by  A  W,  who  was 
entitled  to  a  sum  in  consols,  and  also  to  real  estates, 
requesting  M  T  (the  person  in  whose  name  the  stock 
was  standing,  and  to  whom  the  legal  estate  in  the 
land  had  been  conveyed)  to  hold  it  after  the  decease 
of  A  W  for  the  benefit  of  his  wife  and  children : — 
Held,  to  be  a  good  declaration  of  trust  within  the 
29  Car.  2.  c.  3.  s.  7,  and  not  a  testamentary  writing. 
Tieniey  v.  Wood,  23  Law  J.  Rep.  (n.s.)  Chanc. 
895;  19  Beav.  330. 

The  reputed  parent  of  an  illegitimate  child  placed 
a  sum  of  money  in  a  bank,  in  the  name  of  the  uncle 
of  the  child,  and  stated  at  the  time  to  a  clerk  at  the 
bank  that  he  intended  the  money  for  the  child : — 
Held,  on  claim  after  the  parent's  decease,  that  a 
parol  declaration  of  trust  had  been  created  in  favour 
of  the  child.  Petty  v.  Petty,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1065. 

Courts  of  equity  will  not  lend  their  assistance  to 
enforce  the  specific  performance  of  ordinary  con- 
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tracts  for  the  sale  and  purchase  of  chattels,  unless 
there  be  something  very  special  in  the  nature  of  the 
contract.  On  the  other  hand,  if  a  trust  be  created, 
the  circumstance  that  the  subject-matter  is  a  per- 
sonal chattel  will  not  prevent  this  Court  from  en- 
forcing the  due  execution  of  that  trust.  Pooley  v. 
Sudd,  14  Beav.  34. 

Trusts  may  be  constituted  not  merely  by  direct 
declaration  of  trust,  but  also  by  the  constructive 
operation  of  the  consequences  flowing  from  the  acta 
of  parties.  Thus  equity  will  enforce  the  execution 
of  a  trust  not  only  against  the  trustees  themselves, 
but  against  all  persons  who  obtain  possession  of  the 
property  affected  by  the  trust,  provided  they  had 
notice  of  it.    Ibid. 

A,  who  sold  500  tons  of  iron  stacked  on  his  wharf 
to  B,  in  consideration  of  a  bill  accepted  by  a  third 
party,  gave  an  acknowledgment  engaging  to  deliver  it 
to  the  bearer,  he  (A)  "having  been  paid  for  the 
same."  B  mortgaged  the  iron,  and  the  bill  having 
been  dishonoured,  A  refused  to  deliver  the  iron. 
The  mortgagee  proceeded  in  equity  to  make  A 
responsible  for  the  iron: — Held,  that  A  had  no 
ownership  or  property  in  the  iron  so  stacked,  and 
was  a  trustee,  and  therefore  a  demurrer  for  want  of 
equity  was  overruled.     Ibid. 

A  trust  for  sale  of  real  estate  held  not  to  autho- 
rize a  mortgage.    Page  v.  Cooper,  16  Beav.  396. 

Real  estate  was  conveyed  to  trustees  upon  trust 
"  to  sell  and  dispose"  thereof,  and  out  of  the  money 
to  arise,  "levy,  raise  and  pay"  two  sums  of  150/. 
and  1,0001,  and  invest  the  residue  of  the  monies  to 
arise  for  the  husband  and  wife  for  their  lives,  and 
afterwards  for  their  children,  and  in  default,  as  the 
wife  should  appoint  by,will:-j-Held,  that  the  trustees 
were  not  justified  in  raising  these  two  sums, by  mort- 
gage, inasmuch  as  a  conversion  of  the  estate  into 
money,  out  and  out,  was  intended.     Ibid. 

Lands  bought  by  a  father  in  the  name  of  his  son, 
—Held,  under  the  circumstances  of  the  case,  not  to 
amount  to  an  advancement;  but  the  Lord  Chan- 
cellor declined  to  make  an  order  to  that  effect  on  the 
petition  of  the  father,  though  the  petition  was  founded 
on  the  certificate  of  the  Master  under  the  38th  sec- 
tion of  the  Trustee  Act,  1850.  In  re  OoUmscm: 
CoUimson  v.  CoUinson,  3  De  Gex,  M.  &  G.  409.   , 

The  plaintiff,  being  possessed  of  shares  in  a  public 
company,  when  in  a  state  of  extreme  sickness  trans- 
ferred the  shares  into  the  name  of  the  defendant : 
the  plaintiff  having  recovered  from  his  sickness,  but 
having  subsequently  become  lunatic;  a  bill  was  filed 
in  his  name  by  his  committee  to  have  the  defendant 
declared  a  trustee  of  the  shares  '--Held,  that  as  the 
plaintiff  had  survived  the  sickness  during  which  the 
transfer  was  made,  the  gift  could  not  operate  as  a 
donatio  mortis  causd,  and  it  appearing,  that  the  gift 
had  been  received  by  the  defendant  upon  the  distinct 
understanding  that  it  was  to  be  absolute  only  in  the 
event  of  the  death  of  the  plaintiff,  held  that  the  de- 
fendant must  be  considered  as  trustee  of  the  shares 
for  the  plaintiff.  StanHand  v.  Willott,  3  Mac.  &  G. 
664. 

A  debtor  being  possessed  of  a  policy  of  insurance 
on  his  life  for  500/.  in  October  1837  assigned  the 
policy  and  sum  assured  to  one  of  his  creditors  as  a 
security  for  100/.,  with  a  declaration  constituting  the 
creditor,  after  securing  his  own  debt,  a  trustee  for 
M,    At  the  date  of  this  transaction  the  debtor  was 


indebted  to  other  persons,  and  continued  indebted  to 
some  up  to  the  time  of  his  death,  and  died  intestate 
and  insolvent  in  December  1837.  The  assignee  of 
the  policy  received  the  500/.,  and,  after  retaining  the 
sum  due  to  himself,  paid  the  balance  into  court 
under  the  Trustees'  Relief  Act: — Held,  that  the 
trust  in  favour  of  M  was  void  as  against  the  creditors 
of  the  debtor  at  the  time,  and  who  continued  so  up 
to  the  debtor's  death;  but  that  subject  thereto  it  was 
a  good  declaration  of  trust  in  favour  of  M.  In  re 
Magawleifs  Trust,  6  De  Gex  &  Sm.  1. 

A  testator  having  nine  children,  by  his  will  gave 
all  his  property  to  one  of  them,  who,  at  the  funeral, 
said  he  would  divide  the  property  equally  between 
his  brothers  and  sisters  and  himself,  and  that  the 
whole  should  be  sold,  that  it  might  not  be  said  he 
had  taken  any  more  than  the  others.  He  subse- 
quently acted  in  respect  of  a  portion  of  the  property 
according  to  the  intention  thus  expressed ;  and  with 
the  assent  of  the  other  children,  and  at  a  valuation 
approved  by  them,  he  became  the  purchaser  of  a 
house  and  premises,  part  of  the  estate : — Held,  with 
regard  to  the  property  which  remained  undivided, 
that  the  expressions  of  the  devisee  were  no  more 
than  a  promise  to  give  and  divide  it  amongst  the 
brothers  and  sisters,  and  that  as  such  promise  it  was 
imdum  paeimm,  and  did  not  amount  to  a  declaration 
of  trust  in.  their  favour.  Dipple  v.  Corles,  11  Hare, 
183. 

A  devise  and  bequest  of  the  testator's  residuary 
estate  to  two  persons,  with  an  oral  intimation  given 
by  the  testator  to  one  (if  not  both)  of  the  devisees 
that  he  had  confidence  in  them,  and  was  satisfied 
they  would  carry  out  his  intentions,  which  they  well 
knew,  and  an  assent  by  one  of  the  devisees  to  this 
intimation: — Held,  to  be  an  undertaking  by  the  de- 
visee that  he  would  carry  out  the  intention,  and  to 
be  therefore  a  gift  upon  a  secret  trust.  And  it  ap- 
pearing that  the  trust  was  for  the  foundation  of  a 
Socialist  School,  and  either  charitable  or  illegal,  the 
Court  declared  it  void  as  to  the  real  estate,  mort- 
gages and  chattels  real,  and  directed  an  inquiry  into 
the  nature  of  the  trust  contemplated.  Russell  v. 
./■ocfeoji,  10  Hare,  204; 

Where  it  appeared  that  the  gift  was  made  upon 
the  assent  and  consequent  undertaking  of  one  only  of 
the  deviseeS' in  trust  to  perform  the  illegal  or  void 
trust,  the  other  devisee  could  not  take  the  estate 
beneficially*    Ibid. 

In  such  a  case,  if  the  extent  of  the  property  in- 
tended by  the  testator  to  be  subject  to  the  secret 
trust  be  uncertain,  it  lies  with  the  trustee  who  has 
taken  the  estate  by  means  of  his  assent  to  the  testa- 
tor's design,  to  shew,  to  what  part  of  the  property  the 
trust  does  not  extend.    Ibid. 

(5)  Construction. 

By  a  private  act  of  parliament,  it  was  enacted,  that 
certain  copyhold  property  should  be  vested  in  trus- 
tees, their  heirs  and  assigns,  to  the  uses  and  upon  the 
trusts  declared  therein,  which  were  to  grant  building 
leases;  and  every  lease  was  to  contain  certain  speci- 
fied covenants;  and  the  trustees  were  to  sell  the 
materials  of  a  house  already  standing  on  the  pre- 
mises, and  apply  the,  proceeds  in  payment  of  the 
costs  and  charges  attending  the  preparing,  soliciting, 
and  obtaining  the  act  of  parliament,  and  preparatory 
and  incidental  thereto,  and  the  residue  of  such  costs 
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and  expenses  was  to  be  paid  out  of  the  rents  and 
profits  of  the  premises  so  to  be  demised,  and  was  to 
be  charged  upon  the  premises: — Held,  that  the  legal 
estate  in  the  copyholds  was  vested  in  the  trustees; 
that  the  costs  incidental  to  obtaining  the  act  of  par- 
liament were  a  charge  upon  the  corpus  of  the  estate, 
and  the  Court  had  power  to  direct  a  sale  of  the 
corpus  for  payment  of  such  costs.  Dixon  v.  Wil- 
Mnson,  22  Law  J.  Rep.  (n.s.)  Chanc.  981. 

An  objection  as  to  the  validity  of  the  leases  was 
overruled,  on  the  ground  that  there  was  no  one  who, 
under  the  circumstances  of  the  case,  could  challenge 
their  validity.     Ibid. 

By  act  of  parliament  the  power  to  present  to  a 
certain  living  was  vested  in  a  borough  corporation  (for 
whom  trustees  were  afterwards  substituted),  and  they 
were  to  appoint  to  the  living  a  fit  and  proper  person 
duly  qualified  according  to  law,  provided  that  in  such 
appointment  such  person  should  be  preferred  cceteris 
paHiics,  who  should  belong  to  a  certain  class.  The 
words  "cwteris  panhus"  were  held  to  refer  to  the 
qualification  before  mentioned — the  being  fit  and 
proper,  and  qualified  according  to  law, — and  not  to 
the  general  qualifications  of  a  clergyman.  Attor- 
ney General  v.  Earl  Powis,  24  Law  J.  Rep.  (n.s.) 
Chanc.  218;  Kay,  186. 

At  a  meeting  of  the  trustees  to  elect  a  clergyman 
for  presentation  to  the  living  there  were  several  can- 
didates, A  B  and  others  being  of  the  favoured  class, 
and  C  D  not  being  so.  A  B  was  proposed,  but  a 
majority  voted  against  him.  C  D  was  then  proposed, 
and  obtained  a  majority  of  votes,  and  he  was  declared 
duly  elected .  Upon  the  election  of  C  D  being  set 
aside,  on  account  of  his  not  being  of  the  favoured 
class,  it  was  held,  that  the  trustees  must  proceed  to  a 
new  election,  A  B's  merits  not  having  been  considered 
with  reference  to  those  of  the  other  candidates,  ex- 
cepting C  D.     Ibid. 

A  testatrix  bequeathed  flmds  standing  in  the  name 
of  A  (her  trustee)  to  B,  C  and  D  (her  executors) 
upon  certain  trusts,  and  she  directed  A,  within  six 
months  after  her  death,  to  execute  a  deed  declaring 
that  he,  his  executors,  &c.,  would  "  thenceforth  stand 
and  be  possessed"  of  the  funds  upon  the  trusts  de- 
clared by  her  will : — Held,  that  A  was  a  co-trustee 
of  the  funds  under  the  will,  and  could  not  safely 
transfer  them  to  B,  C  and  D  without  the  sanction  of 
the  Court.     Iredell  v.  Ireddl,  18  Beav.  202. 

A,  on  going  abroad,  granted  and  assigned  to  B 
freehold  and  personal  property  upon  trust  for  ma- 
nagement and  realization,  and  for  payment  of  A's 
debts,  and  of  the  surplus  to  A.  The  deed  contained 
full  powers  for  settling  demands.  B  communicated 
with  the  creditors  upon  the  subject  of  the  trust : — 
Held,  that  the  creditors  did  not  thereby  acquire  any 
right  to  sue  the  trustees  for  the  purpose  of  having 
the  trust  performed.  Conithtvaite  v.  Fnth,  i  De 
Gex  &  Sm.  552. 

The  ultimate  limitation  in  a  settlement  was  to  all 
the  children,  as  well  those  already  bom  as  hereafter 
to  be  born,  of  A  and  B  his  wife.  B  was  the  settlor's 
sister,  who  had  been  married  to  A  five  years  before 
the  date  of  the  settlement.  They  never  had  any 
legitimate  children ;  but  before  their  marriage  B  had 
several  children  still  living,  who  were  reputed  to  be 
her  children  by  A : — Held,  that  these  children  were 
entitled  to  the  property  under  the  limitation.  Thorp 
V.  Thorp,  1  Kay  &  J.  438. 


SemlU — the  construction  of  these  words  in  a  will 
would  exclude  illegitimate  children  born  at  the  date 
of  the  will,  because  of  the  possibility  that  legitimate 
children  might  have  been  born  before  the  testator's 
death.    Ibid. 

By  a  marriage  settlement,  the  father  of  the  in- 
tended husband  agreed  to  settle  a  money  bond  and 
certain  real  estates  on  the  intended  husband  and 
wife,  during  their  joint  lives ;  and  after  the  death  of 
the  husband,  if  the  wife  should  survive,  on  her  for 
life,  and  after  her  decease  or  second  marriage,  upon 
the  children ;  and  it  was  agreed  that  if  the  husband 
should  die  before  the  wife,  three  trustees  should  be 
appointed  to  take  care  of  the  property  for  the  child 
or  children  of  the  marriage.  The  marriage  was 
solemnized,  and  there  was  issue  of  it.  The  hus- 
band's father  died,  leaving  his  son,  the  husband,  his 
sole  executor,  who  thereupon  took  possession  of  the 
bond,  and  deposited  it  with  his  bankers,  who  had  no 
notice  of  the  settlement,  to  secure  a  loan  from  them. 
The  husband  then  died  insolvent,  leaving  his  wife 
surviving.  In  a  suit  concerning  the  trust  property, 
trustees  thereof  having  been  appointed  by  the  Coiurt, 

Held,  that  they  might  redeem  the  bond  by  raising 

money  for  that  purpose  out  of  other  parts  of  the 
property  included  in  the  settlement.  Skardiaw  v. 
Cfibis,  Kay,  333;  23  Law  J.  Kep.  (n.s.)  Chanc. 
451. 

(c)  Breach  of. 

By  an  ante-nuptial  settlement  the  trustees  were 
empowered,  with  consent  of  the  parties,  to  sell  out 
the  trust  fund,  and  invest  the  proceeds  upon  real 
securities.  By  a  memorandum  executed  contem- 
poraneously with  and  indorsed  on  the  settlement, 
the  parties  requested  the  trustees  to  advance  the 
trust  monies  to  the  owners  of  Vauxhall  Gardens 
upon  mortgage  as  first,  second,  or  third  mortgagee: — 
Held,  that  "  the  owners  "  meant  owners  at  the  date 
of  the  settlement  and  memorandum,  and  that  an 
advance  to  the  three  oivners  originally  without  se- 
curity, and  the  subsequent  acceptance  of  a  mortgage 
with  a  joint  and  several  covenant  from  two  of  the 
three  owners,  one  having  then  retired,  was  a  breach 
of  trust,  and  the  trustees  were  ordered  to  bring  the 
fund  into  court.  Fowler  v.  Beynal,  21  Law  J.Bep. 
(n.8.)  Chanc.  121 ;  3  Mac.  &  G.  500. 

The  bill  alleged  that  some  of  the  plaintiffs  were 
children  of  another  plaintiff',  and  that  they  and  cer- 
tain defendants  were  the  only  children  of  the  mar- 
riage. The  answer  did  not  deny  the  allegation,  but 
stated  that  the  defendants  did  not  know  that  these 
were  all  the  children,  and  raised  no  objection  for 
want  of  parlies  on  this  ground  ;  no  evidence  was 
gone  into  to  prove  the  relationship.  The  Court  re- 
fused to  entertain  an  objection  taken  for  the  first 
time  on  the  rehearing  that  some  of  the  plaintiffs  had 
not  proved  their  title.     Ibid. 

A  trustee,  at  the  request  of  his  cestui  que  trust, 
a  married  woman,  who  was  entitled  for  her  life  to 
the  dividends  of  a  sum  of  4,0001.  consols,  sold  out 
the  trust  fund,  and  invested  it  upon  a  railway  deben- 
ture. Upon  a  suit  by  her  to  have  the  fund  re- 
invested in  stock, — Held,  that  railway  debentures 
were  not  real  securities  contemplated  by  the  deed, 
and  that  he  must  replace  the  stock  and  account  for 
the  dividends  as  if  it  had  not  been  sold ;  that  no 
costs  ought  to  be  given  on  either  side,  as  he  had 
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acted  only  as  requested  by  the  plaintiff ;  and  that 
the  costs  of  the  parties  entitled  in  lemainder  must 
be  paid  by  the  plaintiff.  Mant  v.  Leith,  21  Law 
J.  Rep.  (H.s.)  Chanc.  719  j  IS  Beav.  624. 

A  trustee  of  a  marriage  settlement,  who  allowed 
a  Biun  of  3502.  to  remain  in  the  hands  of  a  trading 
firm  for  a  period  exceeding  fifteen  years  after  the 
death  of  the  tenant  for  life,  but  who  eventually,  and 
before  the  bill  was  filed,  paid  the  principal,  with  51. 
per  cent,  interest: — Held,  liable  to  account,  with 
annual  rests,  and  also  to  the  costs  of  the  suit.  Joms 
V.  FmoaU,  21  Law  J.  Rep.  (n.s.)  Chanc.  725;  15 
Beav.  388. 

The  Court  will  discountenance  all  attempts  to 
convert  offers  of  compromise,  by  letter,  into 
admissions  prejudicial  to  the  parties  using  them. 
Ibid. 

Observations  as  to  the  limited  purpose  for  which 
such  letters  may  be  used.     Ibid. 

A  testator  gave  to  his  wife  the  interest  to  arise 
from  a  sum  of  stock  for  her  life,  and  afterwards  he 
gave  the  principal  to  a  trustee  for  the  benefit  of  cer- 
tain persons  mentioned.  The  widow  joined  in  selling 
out  part  of  the  stock  and  lending  it  to  the  trustee, 
on  the  security  of  a  deposit  of  the  deeds  of  an  estate 
belonging  to  him ;  the  trustee  became  a  bankrupt 
without  replacing  the  money  lent  to  him : — Held,that 
the  deposit  was  a  personal  security  to  the  widow  in 
respect  of  the  breach  of  trust ;  that  the  money  was 
not  invested  on  the  security  of  the  property,  and 
that  it  could  be  sold  without  the  cestms  que  truM 
being  parties  to  the  sale.  Groom  v.  Booth,  22  Law 
J.  Rep.  (n.s.)  Chanc.  961  ;  1  Drew.  548. 

By  a  deed,  under  which  new  trustees  of  a  settle- 
ment were  appointed  in  the  place  of  the  original 
-trustees,  it  was  recited,  that  they  had  "  consented 
and  agreed "  to  become  such  trustees  for  the  pur. 
poses  of  the  settlement.  The  trust  property  was 
then  assigned  to  them,  in  the  usual  manner,  to  be 
held  upon  the  trusts  of  the  settlement.    A  breach  of 

trust  was  committed,  and  the  property  was  Iqst;:^ 

Held,  that  there  were  no  words  in  the  deed  ap- 
pointing new  trustees  which  would  import  a  covenant 
to  perform  the  trusts,  and  that  the  claim  against  the 
trustees  did  not  constitute  a  specialty,  but  only  a 
simple  contract  debt,  WynoJi  v.  Qrant,  23  Law  J. 
Rep.  (n.s.)  Chanc.  834;  2  Drew.  312. 

Trustees  of  a  marriage  settlement  held  a  bond 
of  the  husband  for  securing  2,0001.  six  months  after 
the  marriage.  The  trusts  were  to  -permit  the  money 
to  remain  on  this  security  with  the  written  consent 
of  the  wife  and  her  husband,  or  to  call  in  and  invest 
the  «ame  upon  government  security  with  the  like 
consent.  The  trustees,  without  any  written  consent, 
permitted  the  money  to  remain  upon  the  bond,,  and 
the  husband  became  bankrupt.  A  composition  was 
made  by  him  of  16j.  6rf.  in  the  pound,  and  paid  to 
the  other  creditors,  and  the  fiat  was  annulled,  the 
trustees  being  consenting  parties.  They  did  not  re- 
ceive the  composition  of  I6s.  6d.  on  the  2,000/.,  and 
the  husband  again  became  bankrupt.  The  trustees 
after  the  first  bankruptcy  obtained  the  wife's  written 
consent  that  the  money  should  not  be  called  in. 
The  whole  was  ultimately  lost,  although  it  was 
proved  that  16j.  6d.  in  the  pound  might  have  been 
recovered : — Held,  affirming  a  decision  of  one  of 
the  Vice  Chancellors  (but  one  of  the  Lords  Justices 
4oubting),  that  the  trustees  were  liable  for  .the  whole 


amount  of  the  2,0002.  Wiles  v.  Greahwiu,  24  Law 
J.  Rep.  (n.s.)  Chanc.  264  ;  5  De  Gex,  M.  &  G. 
770  ;  23  Law  J.  Rep.  (n.s.)  Chanc.  667;  2  Drew. 
258. 

In  1826,  a  debt  due  from  a  firm  at  Calcutta  was 
assigned  to  trustees  in  England,  in  trust,  to  call  in 
and  invest  on  Indian  securities  and  accumulate. 
The  debtors  became  bankrupts  in  1830,  and  the 
trustees  not  having  in  the  mean  time  taken  proper 
steps  to  call  in  the  money,  a  considerable  portion  of 
the  debt  was  lost : — Held,  that  they  were  liable  for 
the  breach  of  trust,  and  ought  to  make  good  the 
accumulation  which  would  have  been  produced ; 
secondly,  that  one  of  the  trustees,  who  had  been 
abroad  with  his  regiment  during  that  period.  Was 
equally  liable ;  but,  thirdly,  that  they  were  to  be 
excused  during  such  a  reasonable  time  as  was  neces- 
sary in  order  to  communicate  between  England  and 
India.    Byrne  v.  Norcott,  13  Beav.  336. 

Generally  where  trustees  are  guilty  of  a  breach  of 
trust  they  must  pay  the  costs  of  a  suit  to  repair  it. 
Ibid. 

Trustees  lent  trust  monies  on  a  second  mortgage 
of  house  property  greatly  out  of  repair,  and  the 
principal  part  was  lost.  Held,  that  they  were  liable 
as  for  a  breach  of  trust,  notwithstanding  a  trustee 
indemnity  clause  declaring  they  should  not  he  liable 
for  the  insufficiency  or  deficiency  in  value  of  any 
securities,  except  through  their  wilful  default.  Dro- 
sier  V.  Brereton,  15  Beav.  221. 

In  charging  trustees  for  breaches  of  trust  and  the 
costs  of  suit,  it  is  immaterial  how  the  trust  was 
created,  and  whether  for  valuable  consideration,  or 
by  the  voluntary  gift  of  the  trustees  themselves. 
Ibid. 

Two  trustees  having  power  to  alter  and  vary  a 
trust  fund,  sold  it.  out  for  that  purpose,  but  allowed 
the  produce  to  be  received  by  onealone : — Held,  that 
the  other,  who  failed  to  shew  that  the  fund  was 
properly  invested,  was  bound  to  pay  the  amount 
into  court.  Wig.lesw.orth.  v.  Wiglesworth,  16  Beav. 
269. 

,  A  B  was  tenant  for  life  of  a  trust  fund,  with  a 
general ,  power  to  appoint  by  will,  and  in  default  it 
was  settled  on  the  plaintiff.  A  B  ordered  the 
trustees  to  pay  over  the  fund  to  her  on  indemnity, 
and  she  afterwards  appointed  the  fund  to  the  plain- 
tiff and  others,  whp  filed  a  bill  to  make  the  trustees 
liable  for  a  breach  of  trust : — Held,  that  by  the  ap- 
pointment the  fund  became  assets  for  ansiy.ering 
A  B's  liabilities,  of  which  the  indemnity  was  one, 
and  that .  therefore  the  trustees  were  not  liable. 
Williatnsv.  Ziomas,  16  B.eav.  \. 

Relief  may  be  had  for  a  breach  of  trust  com- 
mitted by  two  trustees,  against  one  in  the  absence  of 
,  thje  representatives  of  the  other^    Strong,  v.  Strong, 
yl|8iBeay.  408.  ', 

Two  trustees  having  properly  sold  out  trust 
money,  one  of  them  handed  the  cheque  for  the 
proceeds  to  the  other,  who  inisapplied  it.  Held, 
that,  they  were  both  liable.  Truich  v.  LampreU,  20 
Beav.  116. 

It  is  a  contradiction  in  terms  to  say  that  a  -trustee 
who  acts  is  not  an  active  trustee  ;  and  a  defence,  by 
a  trustee,  that  he  only  acted  for  conformity's  sake,  is 
unavailing.    Ibid. 

A  trust  fund  settled  on  husband,  wife  and  children 
in  succession,  was  received  by  the  husband,  and  lent 
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by  him  to  his  brother.  A  bill  by  one  tnistee  against 
the  other  trustee,  the  husband  and  wife,  and  omitting 
the  brother  and  children,  held  sustainable,  and  a 
decree  was  made  against  the  husband,  reserving  all 
rights  against  the  brother  and  the  trustees,  ffugltes 
V.  Key,  20  Beav.  395. 

The  co-trustee,  who  had  not  joined  as  co-plaintifF, 
refused  his  costs.     Ibid. 

There  is  no  such  general  rule  as  that  a  wrong-doer 
cannot  file  a  bill.  Therefore,  if  A  and  B,  two 
trustees,  have  committed  a  breach  of  trust,  and  are 
equally  liable,  but  B  received  the  produce,  A  may 
sustain  a  bill  against  B  alone  to  recover  the  amount 
for  the  benefit  of  the  trust.  Baynard  v.  Woolley, 
20  Beav.  S83. 

A  trustee  is  bound  to  preserve  evidence  of  his 
acts.  A  trustee  by  omitting  to  invest  a  sum  of 
money,  sufficient  to  pay  an  annuity  of  1001.  a  year 
to  a  party  for  life,  is  liable,  when  the  parties  in  re- 
mainder become  entitled  to  the  fund,  to  make  good 
any  rise  in  the  stock,  assuming  it  had  been  pmchased ; 
and  although  the  principal  sum  directed  to  be  in- 
vested was  paid,  and  a  release  obtained,  still  it  was 
set  aside  and  the  difference  in  value  was  directed  to 
be  paid  to  the  cestuis  que  trust,  who  were  illiterate 
and  ignorant  of  their  rights.  Asplcmd  v.  Watte,  25 
Law  J.  Eep.(N.s.)  Chanc.  S3  ;  20  Beav.  474. 

A  breach  of  trust  mil  constitute  merely  a  simple 
contract  debt,  unless  there  is  something  in  the 
creation  of  the  trust  to  raise  a  liability  on  covenant 
against  the  trustee.  Adey  v.  Arnold,  2  De  Gex, 
M.  and  G.  432. 

A  testator  by  his  will  gave  the  residue  of  his  pro- 
perty to  three  trustees,  whom  he  appointed  executors, 
upon  trust  to  sell  and  invest  the  same,  and  pay  the 
income  thereof  to  his  widow  for  life,  and  after  her 
decease  to  his  children,  who  were  all  infants  at  the 
time  of  his  death.  The  eldest  child  attained  twenty- 
one  in  the  year  1839,  and  the  youngest  in  1846. 
The  three  executors  proved  the  will,  but  one  of 
them  almost  exclusively  acted.  The  money,  which 
was  the  proceeds  of  the  estate,  was  suffered,  by  two 
of  the  executors,  to  remain  in  the  hands  of  the 
third,  who  ultimately  became  insolvent.  On  the 
youngest  child  attaining  twenty-one,  he,  on  be- 
half of  himself  and  his  brothers  and  sisters,  at- 
tempted to  obtain  payment  from  the  acting  ex- 
ecutor, and  in  1848  wrote  to  him  a  letter  consenting 
to  receive  payment  of  the  amount,  then  admitted  to 
be  due,  by  annual  instalments.  In  1849,  and  shortly 
before  the  insolvency  of  the  acting  trustee,  a  bill 
was  filed  by  all  the  children  against  the  three  trus- 
tees, for  the  purpose  of  making  them  each  respon- 
sible : — Held,  that  inasmuch  as  it  was  the  duty  of 
the  three  trustees  to  have  explained  to  their  cestuis 
que  trust  what  their  rights  were,  and  they  had  not 
done  so;  there  was  nothing  in  the  conduct  of  the 
children  to  deprive  them  of  their  remedy  against  the 
three  trustees,  who  were  accordingly  declared  to  be 
jointly  and  severally  liable  to  make  good  the  de- 
ficiency. Burrows  v.  Walls,  5  De  Gex,  M.  and  6. 
233. 

Slaves  in  the  West  Indies  were  bequeathed  to 
executors  upon  trust  for  a  niece  of  the  testator  for 
her  life,  with  remainder  to  her  children.  The  exe- 
cutors having  renounced  and  disclaimed,  administra- 
tion with  the  will  annexed  was  granted  to  the  niece, 
who  afterwards  married  a  minor.    Before  the  hus- 


band had  attained  twenty-one,  the  husband  and  wife 
executed  a  settlement  reciting  that  the  husband  was, 
in  right  of  the  Avife,  possessed  of  the  slaves  thereto- 
fore the  property  of  her  late  uncle,  but  not  in  any 
manner  referring  to  the  will.  The  settlement  pur- 
ported to  assign  the  slaves  to  trustees  in  trust  to  sell 
and  invest  the  proceeds,  and  pay  the  income  for  the 
separate  use  of  the  wife  for  liiis  without  power  of 
anticipation,  with  trusts  by  way  of  remainder  to  the 
children  of  the  marriage.  Before  the  husband  came 
of  age,  the  husband  and  wife  sold  the  slaves  without 
noticing  the  settlement  in  the  contract,  but  paid  part 
of  the  purchase-money  to  one  of  the  trustees  of  the 
settlement,  the  other  trustee  not  concurring  in  or 
being  in  fact  aware  of  the  sale  or  payment.  An 
amicable  bill  was  then  filed  on  behalf  of  the  infant 
children  of  the  marriage  to  have  the  trusts  of  the 
settlement  carried  into  execution,  or  a  new  settle- 
ment made  in  conformity  with  an  offer  of  the  hus- 
band to  execute  such  settlement  on  receiving  3,500?. 
out  of  the  wife's  fortune.  This  bill  contained  an 
allegation  that  the  proceeds  of  the  slaves  had  been 
invested  in  the  names  of  the  trustees.  The  trustees 
by  their  answer  admitted  the  truth  of  this  allegation. 
The  husband  and  wife,  answering  separately,  dis- 
puted the  validity  of  the  settlement,  and  stated  that 
the  wife  was  not  intended  to  be  bound  by  it,  but  the 
husband  offered  to  execute  a  settlement  on  tlie  above 
terms.  The  decree  declared  the  settlement  void, 
and  directed  a  new  settlement  to  he  made  upon  the 
footing  of  the  husband's  oSBr.  A  settlement  was 
accordingly  executed,  and  the  3,600?.  paid  to  the 
husband.  Afterwards  it  was  discovered  that  the 
admission  in  the  trustees'  answer  was  incorrect,  the 
trustee  who  received  the  proceeds  of  the  slaves 
having  applied  the  money  to  his  own  use,  and 
having  by  false  statements  induced  his  co-trnstecs  to 
believe  and  upon  their  answer  admit  that  the  invest- 
ment in  their  names  and  his  had  been  made  as  there 
stated.  His  circumstances  were  such  that  any  at- 
tempt to  recover  the  amount  at  any  period  would 
have  been  hopeless.  More  than  twenty  yeara  after 
the  wife  was  aware  of  these  circumstances,  she  insti- 
tuted a  suit  against  the  co-trustees  to  make  them 
personally  liable  for  the  breach  of  trust : — Held, 
first,  that  the  above  facts,  independently  of  the  ad- 
mission of  the  co-trustees  in  their  answer,  did  not 
render  them  personally  Uable  in  respect  of  the  pro- 
ceeds of  the  sale  of  the  slaves,  the  title  of  the 
settlors  not  having  been  such  as  to  enable  the  trustees 
legally  to  possess  themselves  of  the  fund.  Secondly, 
that  in  the  circumstances  of  the  case  that  admission 
did  not  create  any  such  liability.  Derhislare  v. 
Some,  3  De  Gex,  M.  &  G.  80;  5  De  Gex  &  S.  702. 

Semble — that  a  clause  restraining  a  married  woman 
from  anticipation  does  not  exempt  her  from  the 
ordinary  consequences  of  lapse  of  time  and  acqui- 
escence.    Ibid. 

SenMe — that  in  the  circumstances  above  stated 
the  administratrix  committed  a  breach  of  trust  by 
marrying  without  providing  for  the  security  of  the 
trust  property.     Ibid. 

SemUe — that  having,  by  her  separate  answer  in 
the  first  suit,  stated  that  the  first  settlement  was  not 
intended  to  be  binding  upon  her,  she  could  not 
afterwards  sue  the  trustees  for  non-performance  of 
the  trusts  of  it.    ibid. 

Semble— VaaX  hei  having  concealed  from  them  the 
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nature  of  her  title  when  she  assumed  to  settle  the 
funds  would  of  itself  have  been  a  defence  to  such  a 
suit.    Ibid. 

A  policy  of  insurance  on  his  own  life  was  effected 
by  a  defaulting  trustee  with  the  sanction  of  the 
Master  on  a  proposal  to  compromise  a  suit  for 
restoring  the  trust  fund,  but  the  trustee  died  before 
the  Master  made  his  report  or  finally  approved  of 
the  proposal  for  compromise : — Held,  that  the  pro- 
oeeds  of  the  policy  were  not  general  assets  of  the 
trustee,.but  primarily  applicable  to  compensate  the 
loss  by  the  breach  of  trust.  Ward  v.  Ward,  2  Sm. 
&  G.  125. 

One  of  three  trustees,  who  was  alleged  to  have 
participated  in  a  breach  of  trust  clearly  committed 
by  the  others,  being  also  executor  of-a  cestui  que 
trust : — Held,  that  a  legatee  of  the  cestui  que  trust 
was  entitled  to  maintain  a  bill  against  the  three 
trustees  to  recover  the  funds  lost  by  the  breach  of 
trust.    Sandfoi-d  v.  Jodrell,  2  Sm.  &  G.  176. 

Under  a  marriage  settlement  containing  the  usual 
powers  of  sale  and  exchange,  with  power  to  the 
trustees  (of  whom  one  was  a  minor),  mth  the  con- 
sent in  writing  of  the  wife,  to  lend  the  whole  or  part 
of  the  proceeds  to  the  husband  on  his  bond,  the 
trustees,  in  order  to  make  the  loan,  inconsiderately 
sold  the  estate  under  the  power  to  the  family  soli- 
citor, who,  as  owner  thereof,  raised  a  sum  of  money 
by  way  of  mortgage,  of  which  part  was  paid  to  the 
husband.  The  solicitor  afterwards  re-sold  the  estate, 
no  money  being  paid  to  the  husband,  who,  for  valu- 
able consideration,  mortgaged  it  to  other  persons, 
and  soon  after  became  insolvent.  On  a  bill  being 
filed  by  the  infants  interested  under  the  settlement 

impeaching  the  sale, Held,  that  they  were  entitled 

to  have  the  inheritance  reconveyed  free  from  incum- 
brance to  the  use  of  the  settlement.  SoUnson  v. 
£riggs,  1  Sm.  &  G.  188. 

The  solicitor  having  funds  in  his  hands  the  pro- 
perty of  another  client,  applied  them  in  discharging 
the  prior  mortgage  for  raising  the  money  lent  to  the 
husband,  and  as  owner  of  the  estate  executed  u, 
mortgage  to  his  client  for  the  amount  advanced  : — 
Held,  there  being  an  infirmity  in  his  own  title,  he 
could  convey  no  valid  equitable  interest  to  hia  mort- 
gagee.    Ibid. 

The  husband,  as  purchaser  from  the  solicitor, 
being  in  treaty  for  a  loan  on  mortgage  of  the  estate, 
abstracts  were  delivered  which  disclosed  the-  mar- 
riage settlement,  the  conveyance  to  the  solicitor  as 
purchaser  under  the  power,  the  covenant  to  re-pur- 
chase by  the  husband,  and  the  deed  of  confirmation 
by  the  infant  trustee.  The  mortgage  being  com- 
pleted,— Held,  that  the  abstract  disclosed  what 
ought  to  have  put  the  mortgagees  on  inquiry,  and 
that  they  were  affected  with  notice.     Ibid. 

The  duties  of  trustees  selling  under  a  trust  or 
power  to  sell  are  not  properly  discharged  by  selling 
to  the  family  sohcitor  without  proper  caution  and 
previous  inquiry  as  to  the  value,  the  sale  being  a 
contrivance  to  raise  money  to  lend  to  one  of  the 
cestwis  que  trust,  to  whom  the  trustees  had  power  to 
lend  it.     Ibid. 

Trustees  with  a  power  to  sell  and  to  invest  the  pro- 
ceeds in  government  or  real  securities,  sold  the  estate, 
and  received  only  part  of  the  purchase-money,  but 
executed  a  conveyance  to  the  purchaser,  on  the  back 
of  which  was  indorsed  a  receipt  for  the  whole  sum, 


which  was  signed  by  them  all.  This  deed  and  the 
other  title-deeds  they  retained  as  a  security  for  the 
unpaid  purchase-money  with  interest,  and  they  en- 
tered into  a  written  agreement  with  the  purchaser 
that  the  deeds  should  remain  with  them  as  such 
security,  and  that  he  should,  if  required,  execute  a 
proper  mortgage.  This  agreement  was  signed  by 
the  purchaser  and  by  the  trustees  in  whose  custody 
the  deeds  were  placed.  Eight  years  afterwards  the 
purchaser  paid  the  principal  and  interest  of  his  debt 
to  this  trustee,  and  received  from  him  the  deeds,  in- 
cluding the  conveyance  with  the  receipt  indorsed  : — 
Held,  that  by  such  payment  the  purchaser  did  not 
discharge  himself  of  his  liability  incurred  by  a  par- 
ticipation in  the  breach  of  trust,  and  the  trustee  who 
received  the  money  having  misapphed  it  and  ab- 
sconded, the  purchaser  was  made  to  pay  it  over 
again.     Weib  v.  Ledsam,  1  Kay  &  J.  385, 

(B)  TnnsTEE. 
(a)  Appamttnent  of. 

[Earl  of  Lonsdah  v.  BecTcett,  C  Law  J.  Dig.  699; 

4  De  Gex  &  S.  73.] 

The  ordinary  words  "  becoming  incapable,"  in  a 
power  to  appoint  new  trustees  of  a  settlement,  do 
not  include  the  case  of  a  trustee  who  becomes  bank- 
rupt, absconds,  and  goes  out  of  the  jurisdiction  of 
the  Court.  In  re  Watts,  20  Law  3.  Rep.  (n.s.) 
Chanc.  337;  9  Hare,  106. 

E  M  N  and  his  wife,  under  a  power  in  their  mar- 
riage settlement,  directed  the  trustees,  after  the 
decease  of  the  survivor  of  them,  to  receive  a  sum  of 
3,000i.  and  pay  it  to  their  three  daughters  equally. 
P  M  N,  one  of  the  daughters,  upon  her  marriage  with 

5  D,  assigned  all  her  interest  in  the  appointed  fund, 
by  way  of  settlement,  to  C  R  and  T  L.  Upon 
C  R  requiring  to  be  discharged  from  being  a  trustee, 
T  L,  who  had  never  accepted  the  trusts,  executed  a 
deed  of  disclaimer,  upon  which  B  W  N  and  J  N 
were  appointed  trustees  in  the  place  of  C  R  and 
T  L,  and  C  R  assigned  the  trust  fund  to  them,  but 
the  trustees  of  the  original  settlement  alleged  that 
T  L  had  accepted  the  trusts,  and  that  B  W  N  and 
J  N  were  not  trustees,  and  they  refused  to  pay  the 

share  of  P  M  N  to  them: Held,  upon  a  bill  filed 

by  B  W  N  and  J  N,  that  they  were  duly  appointed 
trustees;  and,  upon  an  objection  for  want  of  parties, 
that  the  cestids  que  trust  and  T  L  were  not  necessary 
parties  to  the  suit;  that  the  capital  and  dividends 
of  F  M  N's  share  ought  to  be  transferred  to  the 
trustees;  that  the  costs  of  the  suit  ought  to  be  paid 
out  of  the  trust  funds;  and  that  the  defendant  was 
not  entitled  to  any  costs  of  the  objection  for  want  of 
parties,  but  that  the  plaintiffs  were  entitled  to  their 
costs  out  of  the  trust  funds.  Nolle  v.  Meymoti, 
20  Law  J.  Rep.  (n.s.)  Chanc.  612;  14  Beav.  471. 

A  testator,  by  his  will,  appointed  A  and  B  to  be 
his  trustees;  he  then  directed  that  "  if  the  trustees 
hereby  appointed  or  to  be  appointed  as  hereinafter  is 
mentioned,  should  die,"  Szc.  it  should  be  lawful  for 
other  trustees  to  be  appointed  as  therein  mentioned. 
A  died  in  the  lifetime  of  the  testator : — Held,  that, 
under  the  power,  a  new  trustee  could  be  appointed 
in  the  place  of  A.  In  re  ffadley's  Trusts,  21  Law 
J.  Rep.  (n.s.)  Chanc.  109;  5  De  Gex  &  S.  67. 

A  testator,  by  his  will,  appointed  A  and  B  to  be 
his  trustees,  and  directed  that  if  his  trustees  thereby 
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appointed  should  die,  or  desire  to  be  discharged 
from,  or  refiise  or  decline  to  act,  it  should  be  lawful 
for  the  surviving  or  continuing  trustee  or  trustees,  or 
if  there  should  be  none  such,  then  for  the  trustee  so 
desiring  to  be  discharged,  or  refusing  or  declining  to 
act,  to  appoint  new  trustees.  A  died: — Held,  that 
B,  declinirg  to  act,  except]  for  the  purpose  of 
appointing  new  trustees,  had  the  power  of  appoint- 
ing new  trustees  in  the  place  of  A  and  B.     Ibid. 

A  settlement  contained  a  proviso  that  in  case 
either  of  the  trustees  should  die  or  become  unwilling 
to  act,  the  acting  trustees  or  trustee,  or  the  executors 
or  administrators  of  any  surviving  trustee,  might 
nominate  a  fit  person  or  persons  in  his  or  their 
place.  On  the  death  of  one  trustee,  the  survivor 
executed  a  deed,  by  which,  after  reciting  that  he 
was  desirous  of  retiring  from  the  trust,  and  that  he 
had  appointed  another  person  to  be  a  trustee  in  his 
place,  he  conveyed  the  estate  to  the  new  trustee 
upon  the  trusts : — Held,  that  the  surviving  trustee 
had  power  to  nominate  a  sole  trustee  to  act  in  his 
place,  and  that  the  appointment  by  recital  was 
good.  Miller  v.  Priddon,  21  Law  J.  Eep.  (n.s.) 
Chanc.  421;  1  De  Gex,  M.  &  G.  335:  affirming 
18  Law  J.  Eep.  (n.s.)  Chanc.  226. 

Held,  also,  that  a  receipt  signed  by  more  persons 
than  one,  that  one  having  power  to  give  receipts,  was 
a  valid  receipt  by  that  one.     Ibid. 

A  trustee  going  out  of  the  jurisdiction  is  not 
thereby  incapable,  unwilling,  or  unable  to  act  within 
the  terms  of  the  power  to  appoint  new  trustees,  and 
an  application  to  the  Court  is  proper.  But  if  a 
breach  of  trust  has  been  committed,  this  Court, 
though  it  sanctions  the  appointment  of  a  new  trus- 
tee, will  make  no  order  as  to  the  trust  property.  In 
re  Harrison's  Trusts,  22Law  J.Rep.(N.3.)Chanc.  69. 

Under  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106.  s.  130.)  every  Vice 
Chancellor  has  jurisdiction  to  remove  a  bankrupt 
trustee,  and  appoint  a  new  one  in  his  stead.  In  re 
Heath ;  In  re  Ginder's  Settlement,  22  Law  J.  Rep. 
(n.s.)  Chanc.  110;  9  Hare,  616. 

The  original  trustees  of  a  settlement,  desiring  to 
be  discharged,  under  a  power  authorizing  "the 
surviving  or  continuing  trustees  or  trustee,  or  the 
executor  or  administrator  of  the  last  acting  trustee, 
to  appoint  any  other  person  in  the  stead  of  the 
trustee  or  trustees  so  dying,"  &c.,  will  not  be  allowed 
by  one  deed  to  appoint  two  other  persons  to  be 
trustees.  Stones  v.  Bowton,  22  Law  J.  Eep,  (n.s.) 
Chanc.  975;  17  Beav.  308. 

Leasehold  property  in  England  was  assigned  to  A 
upon  certain  trusts,  and  by  the  deed  of  assignment 
it  was  declared  that,  if  A  should  be  incapable  of 
acting  B  might  appoint  another  trustee  in  his  place. 

A  went  to  reside  abroad  permanently : Held,  that 

A  was  incapable  of  acting  within  the  meaning  of  the 
terms  of  the  power.  Mesnard  v.  Welford,  22  Law 
J.  Rep.  (n.s.)  Chanc.  1053;  1  Sm.  &  6.  426,  nom. 
Mennard  v,  Wdford. 

A  party  accepting  the  office  of  trustee,  though  the 
form  of  appointment  is  legally  followed,  does  so  at 
his  peril.  If  he  is  a  stranger  to  the  cestuis  que  trust, 
it  is  his  duty  to  communicate  with  them  before 
accepting  the  office.  Peatfield  v.  Benn,  23  Law  J. 
Eep.  (n.s.)  Chanc.  497;  17  Beav.  522. 

A  defaulting  trustee,  pending  a  suit  for  an  account 
and  for  the  appointment  of  new  trustees,  appointed 


another  person  trustee;  he  accepted  the  office 
without  any  communication  to  the  cexlid  que  trust. 
Upon  a  supplemental  bill  his  costs  were  refiised,  but 
he  was  not  made  to  pay  any.    Ibid. 

A  claim  for  the  appointment  of  new  trustees 
allowed  to  proceed  in  the  absence  of  a  personal 
representative  of  a  deceased  person,  where  such 
person  had  an  interest  in  the  trust  funds  in  the  event 
of  the  death  of  his  child  (the  infant  plaintiff)  under 
twenty-one,  but  had  died  indebted  and  without  any 
other  property.  Magnwy  v.  Da/iiidson,  9  Hare, 
App.  Ixxxii. 

The  representative  of  a  deceased  trustee,  who  is 
called  upon  to  transfer  the  trust  property  to  new 
trustees  is  not  entitled  to  be  furnished  at  the  expense 
of  the  fund  with  a  duplicate  of  the  instrument 
appointing  such  new  trustees,  nor  is  he  entitled  at 
the  expense  of  the  fund  to  an  attested  copy  of  the 
deed  creating  the  trust.  Warter  v.  Anderson,  11 
Hare,  301. 

Where  three  trustees  were  named  in  a  settlement, 
with  a  power  to  the  cestui  gue  trust  to  nominate, 
constitute  or  appoint  any  person  or  persons  in  the 
place  of  the  said  present  or  other  trustee  or  trustees 
who  should  die,  &c. : — Held,  that  an  appointment 
of  two  persons  only  in  the  room  of  the  three  original 
trustees  was  a  valid  appointment.  In  re  Poole 
Bathwsfs  Estates,  2  Sm.  &  G.  169. 

The  appointment  of  a  new  trustee  under  a  power 
pending  a  suit  for  administration,  is  not  necessarily 
invalid.     Graham  v.  Graham,  16  Beav.  550. 

A  power  "  for  the  surviving  or  continuing  or  other 
trustee  or  trustees"  to  appoint  new  trustees  in  the  place 
of  a  trustee  or  trustees  dying  or  desiring  to  be  dis- 
charged, or  refusing  or  declining  to  act : — Held  to 
authorize  the  appointment,  by  the  survivor  of  four 
trustees,  who  was  desirous  of  being  discharged,  of 
four  new  trustees.  Lord  Camay  a  v.  Best,  19  Beav, 
414. 

(6)  Removal  and  Cliange. 

A  trustee  desiring  to  be  discharged  from  his  trust, 
without  any  changes  as  to  the  position  of  the  trust 
property,  or  the  persons  with  whom  he  was  asso- 
ciated, and  seeking  the  aid  of  the  Court  for  that 
purpose,  will  not  be  allowed  any  costs,  but  will  not 
be  compelled  to  pay  any.  Porter  v.  Waits,  21  Law 
J.  Rep.  (n.s.)  Chanc.  211. 

A  trustee  cannot  from  mere  caprice  retire  fi-om 
the  performance  of  his  trust  without  paying  the  costs 
occasioned.  But  circumstances  arising  in  the  admi- 
nistration of  a  trust  which  have  altered  the  nature 
of  his  duties,  justify  him  in  leaving  it,  and  entitle 
him  to  his  costs.  Forshavi  v.  Higqinson,  20  Beav. 
485. 

A  trustee  was  desirous  of  retiring,  and  was  justified 
in  so  doing,  though,  from  private  circumstances,  his 
cestui  que  trust  having  prevented  him  from  retiring, 
he  instituted  a  suit  to  administer  the  trusts,  he  was 
allowed  his  costs.    Ibid. 

A  trustee,  desirous  of  retiring  by  reason  of  his 
want  of  confidence  in  his  co-trustee,  cannot  safely 
effect  his  object  by  getting  such  co-trustee  to  appoint 
a  new  trustee  in  his  place,  under  a  power  vested  in 
him  for  that  purpose.     Ibid. 

(c)  Idabiliiy  and  SisabiUty. 
When  a  tmstee,  having  good  reason  to  doubt  the 
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validity  of  an  appointment  of  the  trust  funds,  thinks 
proper  to  act  upon  it,  he  will  be  affected  by  all  the 
consequences  which  follow  upon  the  act.  Sa/rriaon 
V.  Bcmdall,  21  Law  J.  Rep.  (n.s.)  Chanc.  294;  9 
Hare,  397. 

The  Court  will  not  undo  part  only  of  one  entire 
transaction.  Therefore,  where  cestais  que  trust  sought 
to  impeach  an  appointment  under  one  deed,  without 
seeking  to  impeach  a  subsequent  appointment,  which 
was  directly  connected  with  the  former,and  by  which 
they  were  benefited,  the  Court  dismissed  the  bill  with 
costs,  but  without  prejudice  to  a  new  bill  being  filed. 
Ibid. 

J  H,  being  possessed  of  the  moiety  of  an  estate  in 
Jamaica,  by  his  will  appointed  J  P  hia  executor  and 
trustee,  with  power  to  manage,  conduct,  carry  on,  and 
improve  his  estate.  In  1 830  J  P  took  a  lease  of  the 
other  moiety,  and  covenanted  to  keep  it  in  the  same 
cultivation,  order,  repair,  and  condition,  and  thence- 
forward managed  the  entirety  on  account  of  the  trust 
estate.  In  1835,  in  a  suit  by  the  ceatuis  que  trust 
under  the  will  of  J  H,  Patey  &  Co.  were,  by  an  order 
of  Court,  appointed  managers  and  receivers,  and  both 
moieties  were  managed  for  the  trust  estate  until  1842, 
TSo  rent  had  been  paid  since  1835, and  the  estate  was 
in  a  state  of  utter  ruin.  Upon  petition  in  the  cause 
by  theownersof  the  other  moiety, — Held,  that  though 
the  taking  of  the  lease  was  not  authorized  by  the  will, 
yet  as  it  was  concurred  in  by  the  cestuis  que  trust  and 
sanctioned  by  the  Court,  and  had  proved  beneficial 
to  the  trust  estate,  it  must  be  considered  as  binding 
on  the  cestuis  que  trust,  and  that  the  trust  estate  was 
liable  for  the  rent  in  arrear  and  the  dilapidations. 
Neate  v.  Pink.  Ex  parte  Fletcher  and  Yates,  21 
Law  J.  Rep.  (n.s.)  Chanc  574;  3  Mac.  &  G.  476. 

A,  a  woman,  being  entitled  to  a  bond  debt  due  to 
her  from  B,  by  a  settlement  made  on  her  marriage, 
and  dated  in  1 829,  assigned  it  to  a  trustee  upon  trust 
for  A  for  her  life,  for  her  separate  use,  with  remain- 
ders over.  In  1 836,  a  part  of  the  debt  was  paid  to  A 
and  her  husband.  In  1842,  C  was  appointed  sole 
trustee  of  the  settlement.  In  1843,  A  charged  her 
life  interest  in  the  bond  debt  in  favour  of  D,  by  way 
of  collateral  security  for  a  debt  due  from  her  husband 
to  D.  In  1843,  B  died,  and  A  took  out  administra- 
tion to  B.  Bill  by  D  against  C  to  enforce  the  secu- 
rity, charging  him  with  wilful  default  for  omitting  to 
get  in  the  part  of  the  debt  paid  to  A  and  her  husband, 
and  the  residue  of  the  debt  due  from  the  estate  of  B : 
^Held,  that  C  was  not  liable,  and  the  bill  was 
dismissed.  ThacTcwdl  v.  Gardiner,  21  Law  J.  Rep. 
(H.s.)  Chanc.  777;  5  De  Gex  &  S.  S8. 

By  a  marriage  settlement  a  debt  due  from  the 
firm  of  H  &  Sons  was  assigned  by  B,  the  creditor, 
to  H  and  N,  upon  trust,  during  the  life  of  B,  to 
permit  the  same  to  remain  in  the  hands  of  the 
partners  of  the  firm  until  H  and  N,  or  the  survivor, 
should  be  requested  by  B  to  call  in  the  same,  and 
upon  the  receipt  of  such  request,  or  upon  B's  death, 
upon  trust  to  call  in  the  debt  and  invest  the  same, 
&c. ;  and  it  was  provided  that  the  trustees  might  at 
any  time,  with  B's  consent,  after  giving  to  H  or  any 
of  his  partners  three  months'  notice,  call  in  the  debt; 
and,  further,  that  the  trustees  should  not,  so  long  as 
the  sum  should,  with  B's  consent,  remain  in  its  then 
investment,  be  answerable  for  the  insufficiency  there- 
of. The  firm  stopped  payment  and  made  a  compo- 
sition with  their  creditors,  and  B  thereupon  requested 
Digest,  1850—1855. 


the  trustees  to  call  in  the  money.  N  accordingly 
required  H  to  pay  the  money,  and  upon  his  refusal 
filed  a  bill  against  H  and  the  cestuis  que  trust,  to  have 
the  trusts  executed  and  for  his  own  indemnity.  The 
other  partners  of  the  firm  were  not  made  parties : — 
Held,  that  H  must  be  considered  either  as  not  having 
done  his  duty  in  getting  in  the  fund,  or  that  he  had  got 
the  money,  and  that  in  either  case  he  was  liable,  and 
a  decree  for  payment  was  accordingly  made  against 
him.  Nortm  v.  Steinkopf,  20  Law  J.  Eep.  (n.s.) 
Chanc.  35;  Kay,  45. 

A  deceased  official  assignee  in  bankruptcy  and  in. 
solvency  paid  from  time  to  time  to  his  two  bankers 
to  his  own  account  as  a  private  customer,  and  with- 
out anything  to  shew  that  the  whole  monies  were  not 
his  own,  various  sums  of  money,  part  of  which  were 
trust  monies  and  part  his  own  property;  he  drew 
from  each  of  these  accounts  monies  for  his  own  private 
purposes  and  for  the  purposes  of  the  trusts.  At  the 
time  of  his  death,  there  were  balances  in  his  favour 
in  each  banking  account.  In  a  creditors'  suit,  insti- 
tuted by  his  successor  in  the  office  of  official  assignee, 
the  plaintiff  claimed  the  whole  of  the  balances  as 
belonging  to  the  trust  estates,  but  the  Master  of  the 
Rolls  held,  that  the  monies  not  being  "ear-marked," 
the  plaintiff  was  not  entitled  in  preference  to  the 
general  creditors  on  the  estate.  On  appeal  by 
the  plaintiff, — Held,  that  he  was  entitled,  as  against 
the  executors  of  the  deceased  official  assignee  and  the 
general  creditors  on  his  estate,  to  such  part  of  the 
balances  as  consisted  of  trust  monies,  notwithstanding 
any  difficulties  which  might  arise  in  consequence  of 
the  trust  monies  having  been  mixed  up  with  the 
private  monies  of  the  deceased  official  assignee, 
Pewrvdl  v.  De/eB,  20  Law  J.  Rep.  (tr.s.)  Chanc, 
115;  4  De  Gex,  M.  &  G.  372. 

A,  a  husband,  and  B,  his  wife,  conveyed  real  estate 
belonging  to  the  wife  to  trustees  upon  trusts  for  sale, 
and  directed  them  to  invest  the  purchase-money  in 
certain  specified  securities,  and  to  stand  possessed 
of  them  upon  trust  for  such  persons  as  B  should,  by 
deed  or  will,  appoint,  and,  in  default  of  appointment, 
to  pay  the  income  to  B  for  life,  for  her  separate  use, 
and,  after  her  death,  to  stand  possessed  of  the  capital 
for  her  next-of-kin  under  the  Statutes  of  Distributions 
as  if  she  had  died  intestate  and  not  under  coverture. 
The  trustees,  with  the  assent  and  knowledge  of  B,  put 
out  the  money  on  securities  not  authorized  by  the 
deed  of  trust,  and  the  whole  was  lost.  B  did  not  give 
any  writing  to  the  trustees  as  to  the  disposition  of  the 
trust  money.  After  the  money  was  lost,  B  appointed 
the  fund  to  her  infant  children,  and,  shortly  after,  a 
bill  was  filed  by  these  children  against  the  trustees  to 
make  good  the  loss : — Held,  that  the  plaintiffs  had 
no  claim  against  the  trustees,  and  the  bill  was  dis- 
missed. Brewer  v.  Swirles,  23  Law  J.  Rep.  (n.s,) 
Chanc.  542;  2  Sm.  &  G.  219. 

The  trustees  of  a  marriage  settlement  sold  part  of 
the  trust  property,  which  was  then  mortgaged  to 
them  to  secure  the  purchase-money.  Upon  the  death 
of  the  husband  and  wife,  one  of  their  children  became 
absolutely  entitled  to  the  property.  That  child  died 
and  appointed  executors.  The  mortgage  money  was 
afterwards  paid  off,  and  thereupon  the  reconveyance 
was  executed  by  the  surviving  trustee  of  the  settle- 
ment, but  the  mortgage  money  was  paid  to  one  of 
the  executors  of  the  deceased  child,  who  also  acted 
as  the  solicitor  for  the  surviving  trustee.     This  exe- 
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cutoT  misapplied  the  money,  and  it  was  lost : — Held, 
that  the  surviving  trustee  was  not  liable  for  the  loss, 
since  the  trusts  were  at  an  end;  and  the  executor  of 
the  child  who  was  absolutely  entitled  was  the  proper 
person  to  receive  the  money,  Waugh  v.  Wyche,  23 
Law  J.  Rep.  (n.s.)  Chanc.  833;  2  Drew.  318. 

Where  one  person  intrusted  with  sums  of  money 
to  invest  for  the  benefit  of  another,  has  signed  an 
agreement  admitting  an  amount  due  on  investments 
made,  equity  will  compel  their  transfer.  Stanton  v. 
PercaiaX,  5  H.L.  Cas.  257. 

A  trustee  is  not  in  all  cases  to  be  made  liable  upon 
the  mere  ground  of  having  deviated  from  the  strict 
letter  of  his  trust,  for  such  deviation  may  be  neces- 
sary or  beneficial  to  the  interests  of  the  cestuis  que 
trust,  but  when  a  trustee  ventures  to  deviate  from 
the  letter  of  his  trust  he  does  so  under  the  ob- 
ligation and  at  the  peril  of  afterwards  satisfying  the 
Court  that  the  deviation  was  necessary  or  beneficial. 
Barrison  v.  Kamddtl,  21  Law  J.  Rep.  (n.s.)  Chanc. 
294;  9  Hare,  397. 

The  existence  of  a  suit  in  which  an  appointment 
of  trust  funds  made  in  execution  of  a  power  is  brought 
before  the  Court,  and  directions  consequential  thereon 
are  obtained,  and  the  trustees  retire  and  are  succeeded 
by  others,  but  in  which  material  facts  connected  with 
such  appointment  of  the  trust  funds  are  not  brought 
to  the  knowledge  of  the  Court,  does  not  protect  the 
retiring  trustees  from  the  liabilities  which  result  from 
such  fects  if  they  involve  a  breach  of  trust,  but,  on 
the  contrary,  renders  such  breach  of  trust  less  ex- 
cusable.    Ibid. 

Certain  policies  of  insurance  effected  by  a  father 
on  his  life  as  a  provision  for  his  daughters  were  as- 
signed to  a  trustee  upon  trust  for  such  of  the  daugh- 
ters as  the  father  should  appoint,  and  certain  estates 
were  demised  to  the  same  trustee  upon  trust  out  of  the 
rents  and  profits  to  secure  the  payment  of  the  pre- 
miums. The  trustee  advanced  some  sums  of  money 
in  payment  of  the  premiums,  and  the  father  appoint- 
ed the  bonuses  which  had  accrued  upon  the  policies 
to  three  of  his  daughters, and  the  three  daughters  soon 
afterwards  authorized  the  trustee  to  receive  the  sum 
paid  by  the  office  for  the  bonuses,  and  invest  part 
thereof  as  a  fund  to  keep  down  the  premiums,  and 
a  part  of  the  sum  was  applied  in  satisfaction  of  the 
arrears  of  such  premiums.  A  subsequent  appoint- 
ment was  made  in  favour  of  the  other  daughters  of 
the  residue  of  the  sums  to  be  received  on  the  policies, 
and  which  was  intended  to  equalize  the  shares ; — 
Held,  that  the  first  appointment  was  a  fraud  upon 
the  power,  its  immediate  object  being  to  relieve  the 
father,  and  its  necessary  consequence  to  relax  the 
diligence  of  the  trustee  to  enforce  the  rights  of  the 
daughters  against  the  father,  and  that  the  application 
of  the  trust  funds  in  pursuance  of  the  appointment 
by  the  trustee,  who  knew  that  the  appointment  was 
fraudulent,  was  a  breach  of  trust  for  which  he  was 
responsible  to  the  objects  of  the  power.     Ibid. 

An  executor  and  trustee  having  for  several  years 
retained  funds  in  his  hands  uninvested  which  he 
ought  to  have  invested, — Held,  not  to  be  chargeable 
with  interest  at  Bl.  per  cent.,  or  upon  the  principle  of 
annual  rests,  but  with  simple  interest  only  at  il.  per 
cent.,  there  being  no  circumstances  to  lead  to  the 
conclusion  that  he  had  made  any  profit  by  his  mis- 
conduct. Attorney  Gemeral  v.  Alford,  i  De  Gex, 
M.  &  G.  843. 


The  principle  applicable  to  charging  executors  and 
trustees  with  interest  in  such  cases  considered.   Ibid. 

The  Court  will  only  charge  an  executor  or  trustee 
with  the  interest  which  he  has  received,  or  which  he 
ought  to  have  received,  or  which  it  is  fairly  to  be 
presumed  that  he  did  receive;  and  misconduct  on 
the  part  of  an  executor  or  trustee  will  not,  generally 
speaking,  warrant  such  a  presumption.     Ibid. 

A  trustee  under  a  deed,  the  terms  of  which  would 
amount  to  the  creation  of  a  contract,  is  not  a 
specialty  debtor  if  he  has  not  executed  the  deed, 
although  he  has  acted  under  it.  Richardson  v. 
Jenkins,  1  Drew.  477. 

The  words  "  covenant  or  agree"  are  not  necessary 
in  the  trust  in  a  trust  deed  to  constitute  a  specialty 
contract.  A  declaration  by  a  trustee  that  he  will 
stand  possessed  on  certain  trusts,  &c.  is  sufficient 
Ibid. 

A  creditor  by  bond,  in  which  the  heirs  are  named, 
takes  priority  over  a  specialty  creditor  under  a  secu- 
rity in  which  the  heirs  are  not  expressly  named. 
Ibid. 

Trustees  are  liable  for  not  taking  proper  steps  to 
get  the  trust  fund  transferred  into  their  names. 
M'Gachen  v.  Dew,  15  Beav.  84. 

Tenant  for  life,  who  had  obtained  the  benefit  of  a 
breach  of  trust,  made  responsible  upon  a  bill  for 
that  purpose  instituted  by  the  trustees.     Ibid. 

Two  classes  of  trustees  had  committed  a  breach  of 

trust : Held,  that  the  cestuis  que  trust  might  proceed 

against  the  one  class  without  making  the  other  class 
parties.     Ibid. 

Trustees  in  whom  an  estate  is  vested  ought  not  to 
cut  down  ornamental  trees,  alleged  to  be  prejudicial, 
without  first  applying  to  the  parties  beneficially 
interested  for  their  assent,  or  to  the  Court  for  its 
authority;  and  the  onus  of  shewing  that  the  trees 
are  prejudicial  lies  on  the  trustees.  CampieU  v. 
Allgood,  17  Beav.  623. 

A  perpetual  injunction  was  granted  against  trustees 
who  cut  down  three  ornamental  trees,  and  failed  in 
proving  to  the  satisfaction  of  the  Court  that  they 
were  prejudicial  to  the  residence.     Ibid. 

A  bill  filed  against  trustees  and  the  tenant  to  pre- 
vent equitable  waste  was  dismissed,  with  costs,  as 
against  the  tenant,  it  not  being  shewn  that  he  had 
committed  or  intended  to  commit  any  waste,  though 
some  had  been  committed  by  the  trustees  at  his 
request.     Ibid. 

Upon  assenting  to  a  specific  bequest  given  to  them 
in  trust,  executors  forthwith  became  trustees.  Dix 
V.  Burfcn-d,  19  Beav.  409. 

A  testator  bequeathed  a  mortgage  secured  by  a 
conditional  surrender,  and  which  had  become  abso- 
lute, to  his  two  executors  upon  trust  to  continue  and 
hold  it  on  certain  trusts.  The  executors  assented  to 
the  legacy,  but  did  not  procure  themselves  to  be 
admitted,  and  by  reason  thereof  one  of  them  was 
enabled  to  receive  the  money  and  release  the  estate. 
The  money  being  misapplied, — Held,  that  the  co- 
executor  had  become  a  trustee,  and  was  liable  for  his 
default.     Ibid. 

The  ordinary  trustee  indemnity  clause  afibrds  no 
security  to  a  trustee  who  neglects  to  take  the  neces- 
sary steps  to  secure  the  trust  fund.     Ibid, 

An  informal  document  signed  by  a  trustee  who 
was  indebted  to  the  trust,  construed  to  amount  to 
an  equitable  mortgage  in  favour  of  the  triust,  not- 
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withstanding  a  denial  by  the  answer.  Ba/ynwrd  v. 
Woolley,  20  Beav.  583. 

Where  a  trustee  indebted  to  the  trust  becomes 
bankrupt,  it  is  his  duty  to  prove  the  debt,  and  if  he 
neglects  so  to  do,  he  is  liable  for  the  loss,  notwith- 
standing his  certificate.  Orrett  v.  Gwser,  21  Beav. 
S2. 

A  plaintiff  sued  his  trustee  to  make  him  responsi- 
ble for  a  trust  ftmd,  which  had  been  wrongfully  paid 
to  the  plaintiff's  father.  The  plaintiff  had,  as  one  of 
the  next-of-kin  of  his  father,  received  two-thirds  of 
his  estate, — Held,  that  the  father's  assets  in  the 
hands  of  the  plaintiff  were  primarily  liable  to  make 
good  two-thirds  of  the  trust  fund,  in  exoneration  of 
the  trustee.     Ibid. 

(d)  Powers,  Rights  and  Duties. 

A  marriage  settlement  contained  a  power  for  the 
two  trustees  and  the  survivor  of  them,  and  the  exe- 
cutors or  administrators  of  such  survivor,  to  sell 
certain  estates  with  the  consent  of  the  husband  and 
wife.  The  settlement  contained  no  power  of  ap- 
pointing new  trustees.  One  trustee  died,  the  other 
trustee  went  to  reside  abroad,  and,  upon  a  bill  filed 
for  that  purpose,  two  new  trustees  were  appointed 
under  an  order  of  the  Court : — Held,  that  the 
trustees  appointed  by  the  Court  had  no  right  to 
execute  the  power  of  sale.  Nevjmam  v.  Warner,  20 
Law  J.  Rep.  (h.s.)  Chanc.  654;  1  Sim.  N.S.  457. 

A  devised  freehold  and  leasehold  estates  to  B  and 
C,  their  heirs,  executors,  administrators  and  assigns, 
with  a  power  for  B  and  C,  or  the  survivor  of  them, 
his  heirs,  executors  and  administrators,  to  sell  the 
devised  property.  A  survived  B,  and  died,  leaving 
C  his  heir-at-law,  and  having  by  his  will  devised  all 
his  trust  estates  to  C  and  D,  and  appointed  them  his 
executors  : — Held,  that  neither  C  alone,  nor  C  and 
D  together,  had  the  power  of  seUing  estates  devised 
by  A.  Wilson  v.  BermeU,  21  Law  J.  Rep.  (n.s.) 
Chanc.  741 ;  S  De  Gex  &  S.  475. 

A  testator  bequeathed  leasehold  premises,  held  for 
lives,  to  trustees,  upon  trust,  out  of  the  rents  and 
profits  respectively,  to  pay  and  perform  the  rents 
and  covenants,  and  if  they  thought  it  advantageous, 
that  they  should  endeavour  to  effect  renewals  of  the 
subsisting  leases,  or  any  of  them,  as  they  should  think 
proper;  and  if  they  in  their  discretion  should  think 
fit  or  expedient,  but  not  necessarily  or  peremptorily, 
effect  and  keep  on  foot  insurances  on  the  lives  of  the 
cestms  que  vie,  or  any  of  them,  and  should  effect  such 
insurances  in  such  sum  as  in  the  opinion  of  the 
trustees  should  be  sufficient  to  enable  them  when- 
ever a  life  dropped  to. effect  a  renewal,  and  should 
out  of  the  rents  and  profits,  or  by  mortgage  thereof, 
or  of  any  part  thereof,  raise  money  sufficient  to  effect 
the  renewal  of  the  leases  so  often  as  advisable.  The 
testator  died  in  1849  leaving  a  son  and  two  daughters, 
the  latter  of  whom  had  issue.  He  was  possessed  of 
divers  leasehold  estates  held  at  different  rents,  for 
various  terms  of  years,  if  certain  persons  should  so 
long  live.  Renewals  of  these  leases  had  been  made, 
but  none  of  them  contained  any  clause  of  renewal. 
Upon  a  special  case  under  13  &  14  Vict.  c.  35,—. 
Held,  that  a  trust  had  been  created,  and  that  there 
was  an  imperative  duty  to  renew  if  reasonable  terms 
could  be  obtained:  that  they  were  not  to  sacrifice 
the  tenants  for  life  to  the  persons  entitled  in  rever- 
sion :  that  they  hjid  a  discretion  to  exercise  in  order 


to  keep  the  estate  in  its  present  condition :  that  the 
trustees  had  a  discretion  to  raise  money  by  insuring 
the  lives  out  of  the  rents  and  profits,  or  by  mortgage, 
and  that  they  were  bound  to  exercise  their  discretion. 
Mortimer  v.  Watts,  21  Law  J.  Rep.  (n.s.)  Chanc. 
169;  14  Beav.  616. 

A  testator  devised  real  estate  to  A  and  B,  their 
executors,  administrators  and  assigns,  for  the  term 
of  600  years,  upon  trust  to  raise  by  sale  or  mortgage 
the  sum  of  2,400?.,  and  directed  them  to  put  out  the 
same  on  Government  or  real  securities  and  call  in 
and  replace  out  the  same  from  time  to  time,  and  to 
pay  the  income  to  C  for  life,  and  after  her  death  to 
pay  the  principal  to  such  persons  as  C  should  ap- 
point by  will,  and  in  default  of  appointment  to  C'a 
children.  The  will  did  not  contain  a  power  for  the 
trustees  to  give  receipts.  A  and  B  mortgaged  the 
estate  to  C  for  2,400/.,  and  C  assigned  the  mortgage 
to  D : — Held,  that  a  power  for  A  and  B  to  give 
rec^pts  for  this  sum  might  be  implied,  and  that  D 
was  entitled  to  the  mortgaged  premises  as  against 
the  persons  claiming  under  the  trusts  of  the  testator's 
will.  Loch  v.  Lomas,  21  Law  J,  Rep.  (n.s.)  Chanc. 
503;  5  DeGex&Sm.  326. 

In  this  case,  if  C  had  paid  the  money  to  A  and  B 
he  would  not  have  been  bound  to  see  to  the  applica- 
tion of  it;  and  if  themortgage  deed  to  C  was  regular 
on  the  face  of  it,  D  would  not  have  been  affected  by 
any  breach  of  trust  in  which  A,  B  and  C  might  have 
been  implicated.     Ibid. 

Where  a  trustee  accepts  the  trust  of  a  fund,  with 
the  knowledge  that  it  is  doubtful  whether  it  ought  to 
be  held  upon  such  trust,  he  is  nevertheless  entitled 
to  come  to  the  Court  for  its  direction  whether  the 
trust  ought  to  be  executed  : — Held,  by  Lord  Jus- 
tice Fwrner;  Lord  Justice  Knight  Bruce  entirely 
dissenting.  Nealev.  Domes,  23  Law  J.  Rep.  (n.s.) 
Chanc.  744;  5  De  Gex,  M.  &  G.  258. 

Where  trustees  accept  such  a  trust,  with  know- 
ledge of  the  doubt,  and,  with  the  same  and  no  more 
knowledge,  are  called  upon  to  part  with  the  fund, 
by  the  cestuis  que  trust,  they  are  bound  in  morality 
to  do  so ;  and  an  adverse  claimant  would  have  no 
claim  against  them  personally  after  they  had  parted 
with  the  fund  in  conformity  with  the  trusts  on  which 
they  accepted  it — per  Lord  Justice  Knight  Brace. 
Ibid. 

The  question  having  been  raised  in  a  suit  between 
the  trustees  and  cestui  que  trust  of  the  deed,  one  of 
the  Vice  Chancellors  refused  to  pronounce  a  decree, 
but  ordered  the  cause  to  stand  over,  with  liberty  to 
the  plaintiff,  the  cestui  que  trust,  to  amend  by  adding 
parties;  and,  their  Lordships  differing  in  opinion, 
the  order  of  the  Court  below  was  affirmed.     Ibid. 

A  trustee,  upon  a  deed  of  indemnity  being  exe- 
cuted, lent  settled  monies  upon  the  mortgage  of  a 
living  and  a  policy  of  assurance,  the  premiums  of 
which  were  to  be  paid  out  of  the  tithes,  &c.  The 
trustee  was  appointed  sequestrator  of  the  living,  but 
he  neglected  to  pay  the  premiums  out  of  receipts 
from  the  living,  and  borrowed  money  of  third  par- 
ties to  pay  them,  and  pledged  the  policy  as  a  security 
for  the  money  so  borrowed.  Upon  a  bill  by  the 
cestuis  que  trust,  who  were  the  parties  entitled  to 
the  money  to  arise  from  the  policy, — Held,  that  the 
trustee  had  no  right  to  borrow  money  upon  security 
of  the  policy;  that  he  could  not  pledge  it;  and  that 
the  parties  advancing  the  money  had  no  charge  or 
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lien  upon  the  policy  by  virtue  of  the  securities  they 
had  taken.  (Mck  v.  Hollaiid,  24  Law  J.  Rep.  (n.s.) 
Chanc.  13;  19  Beav.  262. 

A  testator  gave  a  power  of  sale  to  two  trustees 
and  the  survivor,  "  his  heirs,  executors  and  admin- 
istrators;"  Held,  that  a  title  dependent  on  a  sale 

by  the  devisee  in  trust  of  the  survivor,  was  too 
doubtful  to  force  on  a  purchaser;  and  secondly,  that 
the  defect  was  cured  by  the  release  of  all  he  cestuis 
que  trnat  to  the  representatives  of  the  surviving 
trustee.  Consideration  of  the  cases  of  Goolce  v. 
Crawford  and  TUley  v.  Wolstenholme.  Macdonald 
tr.  Walker,  14  Beav.  556. 

A  power  to  trustees  "  to  sell  and  dispose  of"  the 
testator's  real  estate  and  to  give  receipts,  does  not 
authorize  a  partition.  Brassey  y.  Chalmers,  16 
Beav.  223. 

On  a  mortgagee  of  settled  estates  requiring  to  be 
paid  off  or  to  have  the  interest  increased,  the  tenant 
for  life  proposed  a  new  mortgage  at  the  same  rate. 
The  trustees  insisted  on  being  the  proper  persons 
to  carry  the  transactions  into  effect,  and  prepared 
another  mortgage,  but  at  a  higher  rate,  and  in  order 
to  raise  the  expense  thereby  incurred,  tliey  proceeded 
to  sell  the  estates  under  the  ordinary  powers  of  sale 
and  exchange  in  the  settlement,  whereupon  the 
tenant  for  life  filed  a  bill  to  restrain  the  sale : — • 
Held,  that  the  conduct  of  the  trustees  was  unjustifia- 
ble, and  that  they  ought  to  pay  all  the  costs  of  the 
suit.    Marshall  v.  Sladden,  4  De  Gex  &  Sm.  468. 

The  non-interference  of  the  trustees  for  a  long 
period  does  not  preclude  them,  or  their  representa- 
tives, from  sustaining  a  suit  for  carrying  the  trust 
into  effect  so  long  as  the  trust  subsists.  But  semile, 
on  the  contrary,  it  is  the  duty  of  the  trustees,  or 
their  representatives,  to  take  steps  for  enforcing  the 
trust.     Sughes  v.  Welh,  9  Hare,  749. 

Where  there  was  a  devise  and  bequest  of  freehold 
and  other  property,  and  all  other  the  testator's  real 
and  personal  estate  to  two  persons,  their  executors 
and  administrators,  upon  trust,  by  sale  or  otherwise, 
at  their  discretion,  to  raise  and  invest  a  certain  sum 
of  money,  and  apply  the  interest  in  the  maintenance 
and  education  of  the  testator's  daughter  until  her 
age  of  twenty-one,  and  then  to  pay  the  same  to  her 
for  her  separate  use;  one  of  the  devisees  in  trust 
after  the  death  of  the  other,  but  during  the  lifetime 
of  the  daughter,  and  whilst,  therefore,  it  was  neces- 
sary that  the  charge  should  be  raised,  proceeded  to 

sell  the  estate : Held,  on  an  objection  to  the  title, 

that  the  surviving  devisee  in  trust  might  exercise  the 
option  of  selling  and  the  power  of  sale;  and  that  an 
application  in  such  a  case  for  the  direction  of  a 
Court  of  equity  was  unnecessary.  Lane  v.  Debenr 
ham,  11  Hare,  188. 

Power  given  by  a  will  to  trustees,  at  their  dis- 
cretion, to  apply  during  the  life  of  testator's  wife, 
any  part,  not  exceeding  one  moiety,  of  the  annual 
income  of  the  trust  estate  for  or  towards  the  mainte- 
nance and  education  of  his  daughter,  or  otherwise  for 
her  benefit,  in  such  manner  as  the  trustees  should 
think  proper,  may  be  exercised,  notwithstanding  bill 
filed  by  trustees  to  have  the  trusts  of  the  will  per- 
formed and  carried  into  execution  under  the  direc- 
tion of  the  Court.  Sillibourne  v.  Newport,  1  Kay 
&  J.  602. 

By  deed,  power  was  given  to  the  trustees  or 
trustee  for  the  time  being,  at  their  or  his  entire  dis- 


cretion, to  pay  certain  rents  for  the  benefit  of  one, 
two,  or  more  of  the  children  of  A  B,  the  tenant  for 
life  ;  and  there  was  a  power  to  the  surviving  or  con- 
tinuing trustee  to  appoint  new  trustees.  The  trustees 
all  died  without  appointing  new  trustees,  and  new 
trustees  were  appointed  by  the  Court: — Held,  that 
they  had  the  discretionary  power  given  to  the  ori- 
ginal trustees.     Bartley  v.  Bartley,  3  Drew.  384. 

(c)  Investment  hy. 

Trustees  under  a  will  had  an  option  to  invest  the 
testator's  estate  either  in  SI.  per  cents,  or  on  real 
security,  but  neglected  to  do  so,  leaving  the  fund  in 
some  other  state  of  investment : — Held,  overruling 
a  decree  at  the  Rolls,  that  the  cestui  que  trust  had 
not  the  option  of  charging  them  with  the  money  and 
interest,  or  to  claim  the  amount  of  31.  per  cents, 
because  the  cestui  que  trust  never  had  the  right  to 
compel  the  purchase  of  Zl.  per  cents,  and  that  the 
trustees  were  chargeable  only  with  the  money  and 
interest.  Rohinson  v.  Robinson,  21  Law  J.  Rep. 
(N.a.)  Chanc.  Ill;  1  De  Gex,  M.  &  G.  274:  over- 
ruling 18  Law  J.  Rep.  (s.s.)  Chanc.  73;  11  Beav. 
371. 

The  trustees  having  this  option  to  invest  either  in 
Zl.  per  cents,  or  on  real  security, — Held,  overruling 
the  same  decree,  that  the  tenant  for  life  was  entitled 
to  interest  for  one  year  after  the  death  of  the  testa- 
tor at  il.  per  cent,  on  the  money  the  property  would 
have  produced  if  sold  at  the  end  of  that  year,  until 
the  produce  was  invested  in  the  Zl.  per  cents,  not 
exceeding  the  amount  of  interest  actually  received. 
Ibid. 

Turnpike  road  bonds,  secured  by  a  mortgage  or 
charge  on  tolls  and  toll-houses,  are  real  estate,  and 
held  so  to  be,  overruling  the  same  decree ;  and 
although  the  tenant  for  life  was  declared  entitled  to 
the  interest  on  them,  the  Court,  considering  the 
social  changes  resulting  from  the  formation  of  rail- 
ways, directed  a  reference  to  the  Master,  to  inquire 
whether  it  was  expedient  to  leave  assets  so  invested. 
Ibid. 

A  party  having  paid  in  money,  in  obedience  to  a 
decree  of  the  Court  below,  and  the  decree  being 
varied  in  such  a  way  that  he  is  entitled  to  have  that 
money  paid  out,  the  same  can  be  directed  in  the 
order  on  the  appeal  to  be  so  paid  out  without  any 
petition  being  presented  for  that  purpose.     Ibid. 

Semhle — ^that  where  trustees  are  bound  to  invest 
in  31.  per  cents,  and  31.  per  cents,  have  fallen  instead 
of  risen  in  value,  they  are  chargeable  with  the 
money  and  interest,  instead  of  32.  per  cents.,  at  the 
option  of  the  cestui  que  trust.     Ibid. 

The  Court  also,  after  reviewing  the  former  deci- 
sions, laid  down  the  following  propositions : — First, 
where  trustees  improperly  retain  balances  or  cause 
or  permit  trust  money  to  be  lost,  they  are  charge- 
able for  the  same  with  interest  at  il.  per  cent. 
Secondly,  where  trustees  have  money  in  their  hands, 
which  they  are  bound  permanently  to  invest  for  the 
benefit  of  their  cestui  que  trust,  the  rule  of  the  Court 
is  generally  that  they  shall  invest  in  31.  per  cents. ; 
therefore,  if  they  neglect  to  do  so,  and  there  is  no 
express  direction  not  to  do  so,  or  there  is  an  express 
trust  that  they  shall  do  so,  in  the  latter  case,  and 
semble  as  to  the  two  former  cases,  it  is  in  the  option 
of  the  cestui  que  trust  to  charge  them  either  with 
the  principal  sum  retained  and  interest,  or  with  the 
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amount  of  Bl.  per  cents,  which  would  have  been 
purchased  if  the  investment  had  been  made. 
Thirdly,  where  trustees  lend,  or  use  trust  money  in 
trade,  they  are  chargeable  not  only  with  the  money 
and  interest,  but  with  the  profits  made  in  the  trade, 
the  interest  generally  being  51.  per  cent.     Ibid. 

A  power  in  a  settlement  authorized  the  trustee  to 
invest  money  upon  real  securities  in  Ireland.  He 
accordingly  advanced  8,000?.  upon  renewable  lease- 
holds which  were  subject  to  a  large  head  rent.  After 
payment  of  the  head  rent  and  the  usual  outgoings, 
the  net  surplus  rent  was  insufficient  to  pay  the  in- 
terest, and  the  estate  became  greatly  depreciated  in 
value.  Upon  a  bill,  by  an  appointee  of  a  portion 
of  the  trust  monies,  to  make  the  trustee  responsible 
for  a  breach  of  trust, — Held,  that  he  was  justified 
in  advancing  the  money  upon  renewable  leaseholds; 
that  he  could  not  delegate  his  trust ;  and,  as  the 
plaintiff  had  not  acquiesced  in  the  investment,  and 
the  trustee  had  taken  an  inadequate  security,  he  was 
held  personally  liable  to  replace  the  plaintiff's  share 
of  the  trust  fund,  and  to  pay  the  costs  of  the  suit. 
M'Leod  v.  Annesley,  22  Law  J.  Eep.  (h.s.)  Chanc. 
633;  16  Beav.  600. 

The  Court  will  deal  with  an  isolated  share  of  a 
trust  fund  independent  of  other  parties  interested, 
though  it  forms  a  portion  of  a  joint  investment. 
Ibid. 

When  the  trustees  of  a  will  have  power  to  con- 
tinue the  testator's  assets  in  the  then  securities,  and 
to  postpone  the  conversion  so  long  as  they  shall 
think  reasonable,  the  tenant  for  life  of  the  income 
cannot  insist  upon  the  continuance  in  the  securities 
against  the  judgment  of  the  trustees.  Murray  v. 
Glasse,  23  Law  J.  Rep.  (n.s.)  Chanc.  126. 

By  a  marriage  settlement  certain  sums  of  money 
were  assigned  to  trustees  upon  trust,  with  the  con- 
sent of  the  husband  and  wife  or  the  survivor,  to  lay 
out  the  trust  funds  in  the  purchase  of  leaseholds. 
By  a  subsequent  clause  it  was  provided  that  it 
should  be  lawful  for  the  trustees,  and  they  were 
thereby  required  at  any  time  during  the  lives  of  the 
husband  and  wife,  with  their  approbation  in  writing, 
to  invest  the  trust-money  in  the  purchase  of  lease- 
hold lands,  messuages  or  tenements : — ^Held,  that  it 
was  imperative  upon  the  trustees,  if  required  by  the 
husband  and  wife,  to  invest  the  money  upon  lease- 
hold houses.  Cadogcm  v.  the  Sari  of  Essex,  23  Law 
J.  Kep.  (N.S.)  Chanc.  487;  4  Drew.  227. 

A  testator  gave  his  trustees  power  to  sell  his  pro- 
perty and  to  invest  the  proceeds  in  such  manner 
as  they  should  approve.  The  will  also  contained  a 
proviso,  that  the  trustees  should  not  be  answerable 
or  accountable  for  any  diminution  in  the  trust  funds 
by  reason  of  insolvency  or  insufficient  security,  fire, 
&c,  which  might  happen,  without  their  wilful  de- 
fault. The  trustees  lent  part  of  the  trust  funds  upon 
a  secmity  which  turned  out  to  be  insufficient,  and 
the  money  was  lost : — Held,  that  the  trustees  were 
not  exonerated  by  the  will  from  exercising  a  careful 
discretion  as  to  the  sufficiency  of  the  investment ; 
that  they  had  not  properly  ascertained  the  real 
value  of  the  property ;  that  there  had  been  no  ac- 
quiescence by  the  cestuis  que  trust  in  the  investment 
in  question;  and  that  the  estate  of  the  trustees  was 
liable  to  make  good  the  amount  lost.  Stretton  v. 
Ashmall,  24  Law  J.  Rep.  (u.s.)  Chanc.  277  ;  3 
Drew.  9. 


Where  trustees,  who  had  no  express  authority  to 
invest  trust  funds  upon  mortgage,  so  invested  the 
same  at  the  instance  of  some  of  the  cestwia  que 
trust  for  life,  and  a  loss  was  occasioned,  the  trustees 
were  held  liable  to  make  good  the  loss  to  the  trust 
in  the  first  instance,  but  such  cestuis  que  trust  were 
declared  liable  to  the  extent  of  their  actual  receipts 
to  recoup  the  trustees.  Saby  v.  Ridehalgh,  24  Law 
J.  Rep.  (N.s.)  Chanc.  S28. 

A  testator,  who  died  in  1796,  gave  his  personal 
estate  to  his  widow  for  life,  with  remainder  to  B. 
B  died  in  1826,  and  the  widow  in  1849.  The 
plaintiffs  then  filed  a  bill  against  the  representatives 
of  the  executors,  to  make  them  liable  for  investing 
in  51.  per  cents,  instead  of  in  consols,  &c.  In  1837 
the  plaintiffs  had  notice  of  the  state  of  the  invest- 
ment ; Held,  that  they  were  barred  by  laches  and 

lapse  of  time.     Browne  v.  Cross,  1 4  Beav.  1 05. 

It  is  the  duty  of  a  trustee  who  executes  a  power 
to  shew  that  he  has  complied  with  the  exigencies 
required  by  it.  So  where  he  varies  the  investment 
of  the  trust  fund,  the  burden  of  proof  lies  on  him 
to  shew  that  it  is  a  fit  and  proper  investment. 
Lynch 's  act  (4  &  5  Will.  4.  c.  29.)  only  relieves  a 
trustee  from  any  liability  in  respect  of  an  investment 
in  Ireland  instead  of  England,  and,  therefore,  where, 
upon  petition  under  the  act,  the  Court  sanctioned 
an  investment  which  was  made  without  proper  evi- 
dence of  value  and  without  the  consent  of  the  neces- 
sary parties,  and  there  was  a  loss,  the  trustees  were 
held  liable  for  the  breach  of  trust.  Norris  v. 
Wright,  14  Beav.  291. 

Pending  a  suit  to  make  trustees  liable  for  the  im- 
proper investment  of  trust  monies  on  an  Irish  estate, 
the  property  was  put  up  for  sale  under  the  Incum- 
bered Estates  Act,  and  an  order  was  made  giving 
the  trustees  liberty  to  buy,  which  they  did : — Held, 
that  this  order  did  not  relieve  the  trustees  from  any 
liability  in  the  cause,  although  it  was  not  expressed 
to  be  made  "  without  prejudice."    Ibid. 

Whether  a  trustee  is  justified  in  lending  trust 
money  on  a  second  mortgage  without  obtaining  the 
legal  estate — gyuBre.     Ibid. 

An  estate  of  the  value  of  80,000i.  was  subject  to 
a  first  mortgage  of  40,000?.,  and  to  two  others  for 
]  1,000?.  and  6,800i,  and  between  the  second  and 
third  there  was  a  dispute  as  to  priority.  A  trustee 
advanced  1,9082.  trust-money  on  the  security  of  an 
assignment  of  an  equal  amount  of  the  6,800{. : — 
Held,  that  this  was  a  breach  of  trust.     Ibid. 

Rule  as  to  charging  executors  and  trustees  with 
interest  on  balances  and  at  what  rate,  and  whether 
with  annual  rests.    Knott  v.  Oottee,  16  Beav.  77. 

An  executor  and  trustee  who  was  directed  to 
invest  in  Government  Stocks  of  Great  Britain,  or 
upon  real  security,  and  accumulate  the  surplus  after 
maintaining  infants,  invested  the  estate  in  the  foreign 
funds.  It  was  held,  that  the  investment  was  im- 
proper, and  he  was  charged  with  H.  per  cent.,  with 
annual  rests.     Ibid. 

In.  1846  an  executor  invested  part  of  the  assets 
in  Exchequer  bills :  they  were  ordered  into  court, 
and  sold  in  the  same  year  at  a  loss.  In  1848,  it 
was  declared  by  the  decree,  that  the  investment  was 
improper;  but  at  that  time  the  price  of  Exchequer 
bills  had  risen,  so  that  there  would  have  been  no  loss 
if  they  had  been  retained  there : — Held,  that  the 
executor  ought  to  be  charged  with  the  amount  im- 
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properly  invested,  and  credited  with  the  produce  of 
the  Exchequer  bills  in  1846.     Ibid. 

Costs  of  an  administration  suit  given  to  an 
executor,  though  charged  with  the  consequences  of 
an  improper  investment.     Ibid. 

Trustees  were  empowered,  with  the  consent  of 
the  wife,  to  lend  the  trust  monies  to  the  husband. 
The  wife  authorized  an  immediate  loan  of  part,  and 
of  the  remainder  at  such  times  as  the  husband  might 
require,  and  the  husband  covenanted  to  pay  in  six 
months.  The  money  was  not  called  in,  and  was  lost 
by  the  insolvency  of  the  husband : — Held,  first, 
that  the  wife's  consent  could  not  be  given  prospec- 
tively; and,  secondly,  that  the  trustees  were  not 
bound  to  call  in  the  money  at  the  end  of  six  months. 
Clald  V.  Cldld,  20  Beav.  SO. 

The  plaintiff,  a  tenant  for  life,  having  received  61. 
per  cent,  on  an  investment  which  she  knew  to  be  and 
insisted  was  improper,  was  ordered  to  account  for 
the  excess  beyond  il.  per  cent,  for  the  benefit  of  the 
trust.     Baynard  v.  Woolley,  20  Beav.  583. 

A  widow,  a  tenant  for  life,  desiring  an  increase  of 
income,  induced  a  trustee  to  invest  out  of  a  trust 
fund  a  sum  exceeding  two-thirds  of  its  value  on 
mortgage  of  copyhold  house  property  at  interest  at 
51,  per  cent.  After  the  rents  had  become  insuflficient 
to  pay  the  interest,  her  daughter,  on  her  marriage, 
became  entitled  to  one-fourth  of  the  trust  fund. 
The  trustee  having  stated  to  the  husband  and  wife 
the  deficiency  in  the  widow's  income  and  its  cause, 
they  accepted  a  small  sum  of  money  in  hand  in  lieu 
of  their  one-fourth,  and  made  no  objection  for  ten 
years,  when  the  widow  died.  Becoming  then  enti- 
tled to  the  remaining  three-fourth  parts  of  the  fund, 
they  sought,  by  suit,  to  charge  the  trustee  with  the 
deficiency  : — Held,  that  they  had  so  far  acquiesced 
in  the  investment  and  could  not  complain  of  it. 
Farrar  v.  Barraclough,  2  Sm.  &  G.  231. 

It  is  not  a  breach  of  trust  for  a  trustee  to  take  a 
mortgage  not  containing  a  power  of  sale.    Ibid. 

(/)  Disclaimer. 

The  fact  of  a  surviving  trustee  imder  a  will  dying 
without  proving  or  acting  in  the  will,  will  not  pre- 
vent the  legal  estate  in  the  trust  property  devised  to 
him  from  vesting  in  him,  unless  he  has  actually 
renounced  probate  of  the  will  or  disclaimed  the 
trusts  by  deed.  And  the  devisees,  of  the  trust 
estates  of  such  trustee,  acting  under  his  will,  cannot, 
by  disclaiming  the  trust  of  the  original  testator's 
will,  divest  themselves  of  the  legal  estate  in  the  trust 
property  thereby  devised  by  their  testator.  Sing  v. 
fhillipa,  22  Law  J.  Rep.  (n.s.)  Chanc.  422. 

A  devise  to  trustees  to  the  use  of  A  for  life  with 
remainders  over.  The  trustees  disclaimed.  Under 
a  mistaken  idea  that  the  trustees  had  the  legal  estate, 
an  order  of  the  Court  was  obtained  to  appoint  new 
trustees,  and  the  heir  conveyed  to  them.  A  then 
conveyed  his  life  estate  to  a  mortgagee,  and  after- 
wards took  a  re-conveyance  from  him  :• — Held,  that 
A  was  in  by  the  devise  within  the  1  Will.  4.  c.  47, 
and  an  order  was  made  for  him  to  convey  to  a  pur- 
chaser.    BecUe  v.  Teiment,  1  Drew.  65. 

(g)  Release  of. 

The  Court  looks  with  considerable  jealousy  at  a 
release  executed  by  a  young  lady  at,  or  shortly  after 
attaining  tweuty-one,  upon  a  settlement  of  accounts 


between  her  and  her  trustees.    Parker  v.  Bloxam, 
20  Beav.  296. 

A  testator  died  in  1809;  his  granddaughter  came 
of  age  in  1829;  she  then  executed  a  release  and 
married  in  1836;  her  father  died  in  1850,  and  in 
1852  she  instituted  a  suit  to  make  his  estate  liable 
for  the  profits  made  by  him  (he  not  being  a  trustee) 
by  the  employment  of  part  of  the  trust  monies  in 
trade.  The  Court  held,  under  the  circumstances, 
that,  assuming  her  right,  there  was  nothing  to  justify 
the  delay  in  instituting  the  suit.     Ibid. 

A  trustee  paying  the  trust  money  in  strict  accord- 
ance with  the  tenour  of  the  trusts,  is  not  entitled  to 
a  release  by  deed ;  secus  if  he  be  called  upon  to  de- 
part from  the  strictly  expressed  trusts.  Kiiig  v. 
Mullvns,  1  Drew.  308. 

Where  a  trust  was  created  by  parol  for  A  for  life, 
and  to  provide  for  her  funeral  expenses,  remainder 
to  her  two  children,  and  the  tenant  for  life  and 
remainder-men  called  for  payment,  —  Held,  that 
the  trustee  might  lawfully  insist  on  a  release  under 
seal.     Ibid. 

(C)  Teustees'  Relief  Act. 
(a)  Construction  of. 

Parties  claiming  the  benefit  of  the  Trustees' 
Relief  Act  must  be  within  the  express  words.  In 
re  BucTdey's  Trust,  22  Law  J.  Rep.  (n.s.)  Chanc. 
934;  17  Beav.  110. 

Purchasers  of  an  estate  charged  with  the  payment 
of  two  sums  of  SOOi.  will  not  be  allowed  to  pay  the 
money  into  court  in  exoneration  of  the  estate;  and 
having  done  so,  upon  their  applying  to  have  it 
invested,  the  money  was  ordered  to  be  repaid  to 
them,  upon  their  paying  the  costs  of  the  petition. 
Ibid. 

(5)  Practice  under. 

A  transfer  of  a  ftind  paid  into  court  under  the 
Trustees'  Relief  Act  can  only  be  directed  by  an 
order  made  on  a  petition.  In  re  Masselin's  Trusts, 
and  Harrison  v.  Masselin,  21  Law  J.  Rep.  (n.s.) 
Chanc.  53. 

Trustees  and  executors  of  personal  estate  situate 
wholly  in  the  diocese  of  C.  sold  and  realized  the 
same.  The  will  was  proved  in  the  diocesan  court. 
One  of  the  trustees  and  executors  died  in  the  life- 
time of  the  other,  and  on  the  death  of  the  other 
trustee  and  executor  letters  of  administration  to  his 
estate  were  taken  out  in  the  same  court  by  A,  B  and 
C.  One  of  the  parties  entitled  to  a  share,  under  the 
will  of  the  testator,  died  intestate,  possessed  of  no 
other  property,  and  letters  of  administration  to  his 
estate  were  taken  out  by  his  next-of-kin  in  the  same 
court.  A,  B  and  C  paid  the  share  into  court,  under 
the  statute  10  &  11  Vict.  c.  96.  The  person  en- 
titled to  the  share  petitioned  for  its  payment  out  of 
court,  and  the  same  was  directed,  notwithstanding 
that  prerogative  letters  of  administration  were  not 
taken  out.  In  re  Knowles,  21  Law  J.  Rep.  (H.s.) 
Chanc.  142;  1  De  Gex,  M.  &  G.  60. 

A  was  entitled  to  a  share  of  the  produce  of  certain 
chattels  and  of  no  other  property.  She  was  domi- 
ciled in  the  diocese  of  L,  and  the  chattels  were  in  the 
same  diocese.  A  died  intestate.  The  chattels  were 
sold  by  the  trustee,  and  A's  share  of  the  money  was 
paid  into  court  under  the  provisions  of  the  statute  10 
&  11  Vict.  c.  96.     After  this,  letters  of  administra- 
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tion  to  A's  estate  were  taken  out  in  the  diocese  of  t, 
and  on  an  application  for  the  payment  of  this  fund 
out  of  court  to  the  administrator,  the  same  was 
ordered,  the  Court  holding  that  a  prerogative  ad- 
ministration was  not  necessary.  In  re  Spencer,  21 
Law  J.  Rep.  (n.s.)  Chanc.  314;  1  De  GeK,  M.  & 
G.  311 ;  9  Hare,  410. 

A  sum  of  money  having  been  paid  into  court 
under  the  Trustees'  Relief  Act,  a  petition  was  pre- 
sented by  the  tenant  for  life  for  payment  of  the 
dividends : — Held,  that  the  corpus  of  the  fund  was 
not  liable  to  bear  the  costs  of  the  application.  In 
re  Bamgley's  Trust,  21  Law  J.  Rep.  (n.b.)  Chanc. 
875. 

It  is  not  necessary,  except  under  special  circum- 
stances, to  set  out  in  a  petition  under  the  Trustees' 
Relief  Act  the  whole  of  the  affidavit  filed  by  the 
trustee  on  payment  of  the  fund  into  court.  In  re 
ike  Trusts  of  Curtois'  Will,  22  Law  J.  Rep.  (n.s.) 
Chanc.  1045. 

Upon  a  written  and  reasonable  application  from 
claimants  residing  abroad,  the  Court  will  postpone 
the  drawing  up  of  an  order  for  payment  out  of  court 
of  money  paid  in  under  the  Trustees'  Relief  Act. 
In  re  Tmsts  of  Hodson's  WUl,  22  Law  J.  Rep. 
(if.s.)  Chanc.  1055. 

Money  was  paid  into  court  by  the  trustees  of  a 
marriage  settlement,  under  the  statute  10  &  11  Vict. 
c.  96.  A  petition  was  presented  for  payment  of  the 
money  by  a  party  who  claimed  by  a  title  adverse  to 
the  settlement : — Held,  that  a  bill  must  be  filed,  as 
the  Court  would  not  adjudicate  upon  a  conflict  be- 
tween claimants  supporting  and  disputing  the  settle- 
ment. In  re  Fozard's  Trust,  24  Law  J.  Rep. 
(n.s.)  Chanc.  441 :  on  appeal  from  1  Kay  & 
J.  283. 

Where,  under  the  Trustees'  Relief  Act,  money  is 
paid  into  court  "  upon  the  trusts  of  a  will,"  it  in- 
volves the  general  administration  of  the  estate,  and 
the  Court  will  not  order  it  to  be  transferred  to  a 
particular  account,  except  at  the  request  and  on  the 
responsibility  of  the  trustee.  In  re  Wright's  Trusts, 
U  Beav.  367. 

Trust  monies  being  paid  into  court  under  the 
Trustees'  Relief  Act, — Held,  that  the  costs  of  an 
application  for  payment  of  the  income  to  the  tenant 
for  life  ought  to  be  paid  out  of  the  corpus.  In  re 
Field's  Trust,  16  Beav.  146. 

On  a  petition  presented  under  the  Trustees'  Re- 
lief Act  for  payment  of  trust  funds  out  of  court,  the 
statements  in  the  affidavits  made  on  payment  of 
the  trust  money  into  court  should  be  set  out  in  the 
petition,  as  these  statements  form  the  only  decla- 
ration of  trust  under  which  the  Court  can  act.  In 
re  Leoelt's  Trust,  5  De  Gex  &  S.  619. 

Some  portions  of  a  trust  fund  payable  by  in- 
stalments, were  paid  by  the  trustee  into  court,  under 
the  Trustees'  Relief  Act.  Upon  a  petition  seeking 
payment  of  the  fund  so  paid  in,  the  trustee  was 
ordered  to  pay  the  future  instalments,  from  time  to 
time  as  he  should  receive  them,  to  the  cestui  que  trust 
whose  title  was  clear.  In  re  Wright's  Settlement,  1 
Sm.  &  G.  App.  V. 

A  fund  bequeathed  in  aliquot  parts,  on  distinct 
trusts,  ought  not  to  be  paid  in  by  the  trustees  to  the 
joint  account  of  the  several  trusts,  but  ought  to  be 
carried  to  separate  accounts.  In  re  Tillstone's 
Trust,  9  Hare,  App.  lix. 


Under  the  Trustees'  Relief  Act  the  Court  has 
power  to  decide  all  questions  that  may  arise  con- 
cerning the  fund  in  court,  just  as  in  a  suit,  and  may, 
if  necessary,  direct  any  issue  to  determine  the  sanity 
of  any  peraon,  or  for  like  purposes.  In  re  the  Trusts 
of  Allen's  Will,  Kay,  App.  li. 

A  suit  is  necessary  if  there  are  creditors  or  other 
unascertained  claimants  of  the  fund ,     Ibid. 

(D)  Cestui'  que  Trust. 

The  doctrine,  that  a  cestui  que  trust,  who  is  in 
possession  with  the  consent  or  even  the  mere  ac- 
quiescence of  the  trustee,  must  be  regarded  as  his 
tenant  at  will,  applies  only  to  the  case  where  the 
cestui  que  trust  is  the  actual  occupant.  If  he  is 
merely  allowed  to  receive  the  rents,  or  otherwise  deal 
with  the  estate  in  the  hands  of  the  occupying  tenant, 
he  stands  in  the  relation  of  an  agent  or  bailiff  of  the 
trustee.  If,  therefore,  the  actual  occupier  is,  under 
such  circumstances,  permitted  to  occupy  for  more 
than  twenty  years  without  paying  rent,  or  acknow- 
ledging title,  the  trustee  is  barred  by  the  3  &  4  Will. 
4.  c.  27.  Melling  v.  Leak,  24  Law  J.  Rep.  (n.s.) 
C.P.  187;  16  Cora.  B.  Rep.  652. 

Right  of  a  party  entitled  contingently  in  remainder, 
to  have  the  trust  fund  brought  into  court  at  the 
hearing,  though  there  be  no  imputation  against  the 
trustees.  The  Governesses'  Benevolent  Institution  v. 
Husbridger,  18  Beav.  467. 

Purchase-money  proved  to  have  been  left  in  the 
hands  of  the  purchaser  as  an  indemnity  in  the  year 
1796,  but  for  which  a  receipt  was  indorsed  on  the 
conveyance,  the  evidence  being  in  the  recitals  of  the 
deed  contemporaneous  with  the  purchase,  and  ex- 
ecuted in  order  to  enable  the  purchase  to  be  com- 
pleted, and  these  recitals  stating  trusts  of  the  fund 
under  which  the  plaintiffs  were  entitled  in  remainder 
after  two  life  estates,  the  last  of  which  expired  in 
1845  : — Held,  that  as  the  plaintiffs'  title  in  posses- 
sion did  not  accrue  till  1845,  they  were  entitled,  on 
a  bill  filed  in  1852,  to  have  the  trust  fund  made  good 
out  of  the  assets  (real  estate)  of  the  purchaser,  who 
had  died  in  1811.  Hawlci/ns  v.  Gwrdimer,  2  Sm. 
&  G.  441. 

(E)  Trustee  and  Mortgaqeb  Acts. 
(a)  Construction  of. 

New  trustees  of  stock  appointed  under  the  13 
&  14  Vict.  c.  60.  have  not  the  right,  under  the  act, 
to  a  transfer  of  the  stock  directly  to  them,  but  the 
right  only  to  call  for  a  transfer  from  the  old  trustees, 
or,  if  they  should  be  incapable  or  refuse  to  make 
such  transfer,  to  exercise  the  powers  of  the  act  which 
provide  for  such  cases.  In  re  Smyth's  Settlement, 
20  Law  J.  Rep.  (M.S.)  Chanc.  255  ;  4  De  Gex 
&  S.  499. 

Copyhold  estates  were  sold  for  payment  of  lega- 
cies under  an  order  of  court  which  directed  all  proper 
parties  to  join  in  surrendering  the  property.  The 
purchasers  of  three  lots'  paid  their  purchase-money 
into  court,  and  required  a  surrender  to  be  made  to 
them.  The  legal  estate  was  vested  in  a  married 
woman,  who  wrote  to  the  purchasers  of  two  of  the 
lots  disputing  the  legality  of  the  sale,  and  refusing  to 
convey,  but  she  gave  no  refusal  as  to  the  other  lot. 
Her  husband,  who  was  interested  in  the  estate 
through  her,  gave  no  refusal  as  to  any  of  the  lots. 
Upon  a  petition  by  the  plaintiffs,  under  the  13  &  14 
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Vict.  c.  60, — Held,  that  the  refusal  enabled  the 
Court  to  make  an  order  that  the  married  woman  or 
some  person  in  her  place  should  surrender;  but  that 
where  there  had  been  no  refusal  the  Court  would 
not  make  any  order  either  on  the  husband  or  the 
wife.  Rowley  v.  Adams,  20  Law  J.  Rep.  (n.s.) 
Chanc.  436;  14  Beav.  130. 

Held,  also,  that  if  the  husband  and  wife  had  re- 
fused to  execute  a  proper  deed,  this  Court  would 
have  made  an  order  vesting  the  estate  in  the  pur- 
chasers, but  that  the  notice  served  did  not  enable 
the  Court  to  make  the  order.     Ibid. 

Held,  also,  that  the  husband  and  wife  could  not 
raise  any  objection  to  the  petition  for  multifarious- 
ness, though  it  was  presented  by  several  parties 
having  several  interests.     Ibid. 

The  Trustee  Act,  1850,  does  not  give  juris- 
diction to  the  Court  of  Chancery  to  exercise  a  power 
of  appointing  new  trustees  vested  in  a  donee,  who  is 
willing  to  execute  the  power,  however  irregularly  the 
donee  may  have  previously  intended  to  exercise  it ; 
nor  jurisdiction  to  remove  a  trustee  willing  to  act, 
although  previously  desirous  of  retiring.  In  re 
Hodgson's  Settlement,  20  Law  J.  Rep.  (n.s.)  Chanc. 
551;  9  Hare,  118. 

Semble — The  same  notices  and  precautions  re- 
quired by  the  statute  previously  to  removing  trustees 
of  the  legal  estate  in  lands  and  hereditaments,  trus- 
tees of  stock,  or  a  chose  in  action,are  requisite  before 
applying  to  the  Court  of  Chancery  to  exercise  a 
legal  power  of  appointing  trustees  vested  in  the 
donee  of  the  power.     Ibid. 

Therefore,  on  petition  under  the  Trustee  Act, 
1850,  for  appointment  of  new  trustees,  where  a  con- 
tinuing trustee  was  at  first  desirous  of  retiring,  but 
afterwards  was  willing  to  remain,  and  the  donee  of 
the  power  of  appointment  at  first  refused  to  exercise 
the  power  without  a  consideration  being  paid  to  him, 
but  afterwards  consented  to  execute  it,  the  petition 
was  dismissed,  but  without  costs.     Ibid. 

The  32nd  section  of  the  Trustee  Act,  1850,  held 
applicable  to  the  case  where  all  the  original  trustees 
had  disclaimed.  In  re  Tyler's  Trusts,  21  Law  J. 
Eep.  (n.s.)  Chanc.  16;  5  De  Gex  &  S.  56. 

A  mortgagee  in  fee  died  intestate  as  to  the  mort- 
gaged premises,  but  appointed  an  executor.  His 
heir-at-law  could  not  be  found  or  was  unknown. 
The  mortgage  money  was  still  due,  and  was  not  in- 
tended to  be  paid  oiF,  but  the  executor,  wishing  to 
make  a  transfer  of  the  mortgage,  petitioned,  under 
the  19th  section  of  the  13  &  14  Vict.  c.  60,  the 
Trustee  Act,  1850,  for  an  order  vesting  the  mort- 
gag:ed  premises  in  him  : — Held,  that  the  Court  has 
jurisdiction  upon  such  a  petition  to  make  the  order, 
and  that  the  legislature  did  not  mean  to  confine  its 
authority  to  the  case  of  a  simple  "re-conveyance.'' 
In  re  Boden's  Estate,  21  Law  J.  Rep.  (n.s.)  Chanc. 
316;  1  De  Gex,  M.  &  G.  57  ;  9  Hare,  820  :  over- 
ruling In  re  MeyrkTc's  Estate,  20  Law  J.  Rep.  (n.s.) 
Chanc.  336  ;  9  Hare,  116. 

A  sum  of  stock  was  standing  in  the  names  of  A 
and  B,  in  trust  for  C  for  life,  with  remainders  over. 
A  and  B  refused  to  pay  the  dividends  to  C.  On  a 
petition  presented  by  C  under  the  Trustee  Act, 
1850,  that  the  right  to  receive  the  dividends  accrued 

and  to  accrue  might  be  vested  in  her, Held,  first, 

that  under  the  23rd  and  24th  sections,  an  order 
might  be  made  as  to  the  dividends  already  accrued, 


notwithstanding  the  refusal  of  the  two  trustees;  and, 
secondly,  that  no  order  could  be  made  as  to  the 
future  dividends.  In  re  Ea/rtnaU's  Trusts,  21  Law 
J.  Rep.  (n.s.)  Chanc.  384  ;  5  De  Gex  &  S.  111. 

Stock  was  standing  in  the  names  of  A  and  B  upon 
trust  for  C  for  life,  with  remainders  over.  By  an 
order  made  in  a  cause  instituted  by  C  against  A  and 
B,  with  respect  to  the  stock,  it  was  ordered  that  A 
and  B  should  transfer  the  stock  to  the  credit  of  the 
cause.  A  refused  to  make  the  transfer.  A  petition 
was  presented  by  C  under  the  Trustee  Act,  1850, 
and  in  the  cause,  praying  that  the  right  to  transfer 
the  stock  might  be  vested  in  B  alone : — Held,  that 
the  Court  had  not  jurisdiction  to  make  the  order. 
Mackenzie  v.  MacTcensie,  21  Law  J.  Rep.  (n.s.) 
Chanc.  385  ;  5  De  Gex  &  S.  338. 

A  mortgage  in  fee  was  made  of  real  estate.  The 
mortgagor  died,  having  devised  the  estate  to  an  in- 
fant. A  claim  of  foreclosure  was  filed  by  the  mort- 
gagee against  the  infant,  and  an  order  for  sale  was 
made  therein.  A  petition  for  a  vesting  order,  under 
the  7th  section  of  the  Trustee  Act,  1850,  was  dis- 
missed, on  the  ground  of  its  being  unnecessary.  In 
re  Williams,  21  Law  J.  Rep.  (n.s.)  Chanc.  437;  5 
De  Gex  &  S.  515. 

The  Court  will  not,  under  the  Trustee  Act,  order 
the  removal  of  a  trustee  merely  on  the  ground  of  his 
having  gone  out  of  the  jurisdiction.  In  re  Mais,  21 
Law  J.  Rep.  (n.s.)  Chanc.  875. 

The  Court  will  not,  on  motion  or  petition  under 
the  Trustee  Act,  1850,'  or  without  suit,  declare  the 
infant  heir  of  a  deceased  partner  trustee  for  the  sur- 
viving partner  of  such  of  the  partnership  assets  as 
consisted  of  freehold  and  copyhold  estate  vested  in 
the  partners  as  tenants  in  common,  the  share  in 
which  of  the  deceased  partner  the  survivor  under  a 
power  in  the  partnership  deed  had  elected  to  take 
at  a  valuation.  In  re  JBurt,  22  Law  J.  Rep.  (n.s.) 
Chanc.  153;  9  Hare,  289, 

Leases  were  granted  to  A  B  for  certain  terms  of 
years.  He  subdemised  to  C  D  for  the  terms,  less  ten 
days.  C  D  mortgaged  to  E  F  &  Co.  for  securing 
money,  and  subdemised  for  the  last-mentioned  terms, 
less  one  day,  with  a  power  of  sale,  and  covenanted' 
to  assign  the  last  day  of  each  term  to  a  purchaser. 
The  mortgagees  (E  F  &  Co.)  sold  to  G  H,  and 
assigned  the  mortgage  terms.  G  H  then  bought  of 
A  B  the  improved  ground  rents,  and  took  an  assign- 
ment of  the  leases  granted  to  him.  C  D,  the  mort- 
gagor, being  abroad,  G  H  petitioned  under  the 
Trustee  Act  (13  &  14  Vict.  c.  60.)  that  the  Court 
would  declare  the  last  day  of  each  of  the  terms, 
created  by  the  underlease  to  him,  vested  in  the 
petitioner  ;  but  the  Court,  concurring  in  the  opinion  - 
of  one  of  the  Vice  Chancellors,  dismissed  the  peti- 
tion. In  re  ProperCs  Purchase,  22  Law  J.  Rep. 
(n.s.)  Chanc.  948. 

Order  made  under  the  Trustee  Act,  1850,  ap- 
pointing a  new  trustee,  and  vesting  the  trust  pre- 
mises in  him  jointly  with  the  continuing  trustee  in 
a  case  where  one  of  the  three  trustees  was  lunatic, 
and  though  the  will  contained  a  power  to  appoint 
new  trustees.     In  re  Doxies,  3  M.  &  G.  278. 

The  Trustee  Act,  1850,  does  not  give  to  the 
Lord  Chancellor  of  Great  Britain  sitting  in  lunacy 
jurisdiction  over  lands  in  Ireland.     Ibid. 

Semble — that  the  Lords  Justices  intrusted,  by 
warrant  under  the  sign  manual,  to  make  orders  in 


TRUST  AND  TRUSTEE;  (E)  Trustee  and  Moktsageb  Acts. 


713 


lunacy,  have  jurisdiction  to  make  a  vesting  order 
under  the  Trustee  Act,  where  the  heir  of  the  sur- 
viving trustee  is  of  unsound  mind;  but  for  greater 
certainty  the  Lord  Chancellor  made  the  order.  In 
re  Waugh's  Trusl,  2  De  Gex,  M.  &  G.  279. 

A  debtor,  resident  in  India,  pledged  shares  held 
by  him  in  a  joint-stock  banking  company  in  Eng- 
land, with  a  creditor  in  England,  with  authority,  by 
letter,  to  sell,  which  was  communicated  to,  and  re- 
cognized by,  the  banking  company.  The  creditor, 
in  exercise  of  the  authority,  sold  the  shares  to  a  pur- 
chaser. Upon  the  petition  of  the  purchaser : — Held, 
that  the  shares  were  "  stock,"  and  that  the  debtor  in 
India  being  constructively  a  trustee,  was  a  trustee 
for  the  purchaser  within  the  Trustee  Act,  1850,  and 
the  Court  made  an  order  directing  a  specified  person 
to  transfer  the  shares  to  the  petitioner.  Under  the 
1  Will.  4.  c.  60,  the  Court  was  prohibited  from 
making  any  order  upon  such  a  petition  until  the 
rights  of  the  petitioner  had  been  ascertained  by  suit, 
but  the  Trustee  Act,  1850,  contains  no  such  prohibi- 
tion. In  re  Angela, ex  parte  Frith,  5  DeGex  &  S.  278. 

A  testator  devised  his  freehold  estates  to  his  grand- 
daughter for  life,  with  remainder  to  all  her  children 
as  tenants  in  common  in  fee  on  their  attaining 
twenty-one.  In  a  suit  for  the  administration  of  the 
testator's  real  and  personal  estate,  certain  parts  of 
the  real  estate  had  been  contracted  to  be  sold  by 
order  of  the  Court  to  provide  a  fund  for  payment 
of  costs.  The  only  two  infant  children  of  the  grand- 
daughter were  parties  to  the  suit.  On  their  petition 
in  the  cause  and  under  the  Trustee  Act,  1850,  pray- 
ing a  declaration  that  the  petitioners  and  the  unborn 
children  of  the  granddaughter  would,  on  attaining 
twenty-one,  be  trustees  of  the  estates  devised  to  the 
children  of  the  granddaughter  for  the  purpose  of  the 
decree,  and  that  their  respective  rights  might  be 
vested  in  the  respective  purchasers  or  that  some  per- 
son might  be  ordered  to  convey  for  them  : — Held, 
that  the  29th  and  30th  sections  of  the  Trustee  Act, 
1850,  did  not  apply,  and  that  the  infants  were  not 
constructive  trustees,  and  the  Court  refused  to  make 
any  order.     Weston  v.  FUer,  5  De  Gex  &  S.  608. 

Before  the  passing  of  the  15  &  16  Vict.  c.  55,  the 
Court  had  no  authority  to  make  a  vesting  order  with 
regard  to  stock  held  by  an  infant  sole  trustee,  who 
was  out  of  the  jurisdiction  of  the  Court.  Cramer  v. 
Cramer,  5  De  Gex  &  S.  312. 

The  infant  heir  of  a  person  who  has  died  intestate, 
leaving  real  estate,  which  he  had  in  his  lifetime  con- 
tracted to  sell,  is  not  a  constructive  trustee  for  the 
purchaser  within  the  Trustee  Act,  1850,  unless  he  has 
been  declared  to  be  so  by  a  decree  of  the  Court.  In 
re  Carpenter,  Kay,  418. 

The  Court  has  authority  to  make  a  vesting  order 
under  the  Trustee  Act,  1850,  in  cases  where  there  is 
nothing  to  prevent  a  conveyance  of  the  trust  pro- 
perty to  the  trustees  appointed  by  the  Court.  In  re 
Mamning's  Trusts,  Kay,  App.  xxviii. 

A  &  B  being  trustees,  the  Master  found  that  it 
was  uncertain  whether  A  was  living  or  dead;  but  B 
was  living;  afterwards  B  died : — Held,  that  A  was 
not  sole  trustee  within  the  Trustee  Act,  1850;  and 
the  22nd  section  of  the  act  did  not  apply.  In  re 
Rmdall's  Will,  1  Drew.  401. 

(6)  Practice  wilder. 
Petition  for  the  appointment  of  new  trustees  and 
DiOEST,  1850—1855. 


a  vesting  order  under  the  13  &  14  Vict.  c.  60.  The 
trust  fund  was  a  sum  of  stock,  and  no  representation 
had  been  taken  out  to  the  surviving  trustee.  The 
Court  refused  to  make  the  order.  In  re  Frost's 
Trust,  20  Law  J.  Eep.  (n.s.)  Chanc.  112. 

The  surviving  trustee  of  a  settlement  having  re- 
fused to  transfer  certain  trust  funds  to  two  new 
trustees  duly  appointed,  it  was  held,  that  the  new 
trustees  were  to  be  considered  the  persons  "  abso- 
lutely entitled"  under  the  act,  and  if  the  old 
trustee  refused,  upon  their  application,  to  transfer, 
for  the  space  of  twenty- eight  days,  the  Court,  upon 
a-  petition  by  such  new  trustees,  would  direct  the 
secretary  of  the  Bank  of  England  to  transfer  the 
funds  to  them.  In  re  Russell's  Trust,  20  Law  J. 
Eep.  (n.s.)  Chanc.  196;  1  Sim.  N.S.  404. 

In  cases  where  a  new  trustee  is  appointed  under 
the  Trustee  Act,  1850,  to  act  jointly  with  continuing 
trustees,  the  provisions  of  the  act  in  respect  of  vest- 
ing orders  are  inapplicable,  and  the  proper  order  to 
make  is  for  the  person  approved  of  by  the  Master,  to 
convey  the  trust  property  to  the  new  and  continuing 
trustees.  In  re  Watts,  20Law  J.  Rep.  (N.s.)Chanc. 
337;  9  Hare,  106. 

A  vesting  order  under  the  Trustee  Act  of  1850  is 
not  applicable  where  a  new  trustee  of  real  estate  ia 
appointed  by  the  Court  to  act  jointly  with  a  con- 
tinuing trustee,  the  effect  of  such  an  order  being  to 
sever  their  joint  tenancy;  therefore,  in  such  cases  a 
conveyance  of  the  real  estate  to  the  use  of  the  new 
and  continuing  trustee  is  requisite.  In  re  Plyer's 
Trust,  20  Law  J.  Eep.  (n.s.)  Chanc.  629 ;  9  Hare, 220. 

Demise  of  lands  to  trustees  for  1,000  years  on 
certain  trusts.  Petition  for  the  appointment  of  new 
trustees: — Held,  that  the  reversioner  ought  to  be 
served  with  the  petition.  InreFarroMfs  Trust,  20 
Law  J.  Eep.  (n.s.)  Chanc.  632. 

The  Court  made  an  order,  upon  one  petition,  for 
the  appointment  of  new  trustees  in  the  place  of  re- 
tiring trustees  and  a  lunatic  trustee,  and  that  the 
trust  estates  should  vest  in  the  new  trustees;  but 
directed  that  the  order  should  be  entitled  both  in 
Lunacy  and  in  Chancery,  and  be  entered  in  the.  Re- 
gistrar's book.  In  re  Dmiison,  20  Law  J.  Eep.  (n.s.) 
Chanc.  644. 

Whether,  under  the  7th  section  of  the  Trustee 
Act,  1850,  real  estate  can  be  ordered  to  go  to  uses 
to  bar  dower  in  favour  of  the  cestui  que  trust — qiicere. 
In  re  Howard,  21  Law  J.  Eep.  (n.s.)  Chanc.  437 ; 
5  De  Gex  &  S.  435 :  (such  an  order  was  subsequently 
made  by  Kinderslev,  V.C.  in  In  re  Lush's  Estate, 
5  De  Gex  &  S.  435," note  (a). 

A  petition,  under  the  Trustee  Act  1850,  stated  that 
A  had  mortgEiged  lands  to  B  in  fee;  that  B  had  died, 
having  by  his  will  devised  the  lands  to  infants,  and 
appointed  C  his  executor;  that  a  contract  had  been 
entered  into  by  C  with  a  railway  company  for  the 
sale  of  a  part  of  the  lands  at  a  certain  price,  and  that, 
for  the  purpose  of  carrying  out  the  contract,  it  was 
necessary  to  get  in  the  legal  estate.  The  petition 
prayed  the  legal  estate  might  be  vested  in  C,  and 
that  the  railway  company  might  pay  the  costs  of  the 
petition.  The  railway  company  appeared  at  the 
hearing,  but  objected  to  pay  the  costs: — Held,  that 
the  Court  had  no  jurisdiction  to  make  any  order 
either  in  favour  of,  or  against  the  company.  In  re 
Sees'  Devisees,  21  Law  J.  Rep.  (n.s.)  Chanc.  687. 

In  cases  where  new  trustees  are  appointed  under 
4  Y 
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the  Trustee  Act,  1850,  the  real  estates  subject  to  the 
trust  ought  to  be  conveyed  to  them  by  deed,  and  the 
vesting  order  ought  only  to  be  resorted  to  when  it  is 
inconvenient  to  obtain  a  conveyance.  Langkom  v. 
Lamghom,  21  Law  J.  Rep.  (n.s.)  Chanc.  860. 

A  testator  bequeathed  property  to  A  and  B  equally, 
and  appointed  an  executor  and  an  executrix.  The 
executrix  married,  and  the  property  was  laid  out  in 
stock  in  the  names  of  the  executor  and  executrix 
"the  wife  of  C."  C,  the  husband,  in  1839,  went 
abroad,  and  had,  down  to  1852,  never  been  heard  of, 
and  was  not  known  whether  to  be  alive  or  dead.  A 
attained  twenty-one,  and  he  and  the  executor  and 
executrix  petitioned  under  the  statute  13  &  14  Vict. 
c.  60.  for  a  declaration  that  C  was  a  trustee  within 
the  meaning  of  the  act,  and  a  direction  that  the  right 
to  transfer  was  vested  in  the  executor  and  executrix 
and  an  official  of  the  Bank,  and  that  half  the  fund 
might  be  transferred  by  them  into  the  name  of  A : 
the  Court  declared  C  to  be  a  trustee,  and  that  the 
right  to  transfer  was  vested  in  the  executor  alone. 
Ex  parte  Bradslmw,  in  re  Dennison's  Trust,  22 
Law  J.  Rep.  (n.s.)  Chanc.  180;  2  De  Gex,  M.  &  G. 
900. 

In  the  appointment,  under  the  Trustee  Act,  1850, 
section  28,  of  a  new  trustee  of  copyholds,  where  the 
consent  of  the  lord  of  the  manor  is  not  obtained,  the 
customary  heir  of  the  last  surviving  trustee  will  be 
ordered  to  do  all  such  acts  as  will  duly  vest  the 
copyholds  in  the  new  trustee.  In  re  Hey's  Will, 
22  Law  J.  Rep.  (n.s.)  Chanc.  248;  9  Hare,  221. 

Where  a  peer  of  pariiament  had  been  ordered  to 
execute  a  deed  charging  certain  estates  and  property 
with  a  jointure,  of  which  estates  and  property  he  had 
been  declared  a  triistee,  so  far,  for  his  wife,  on  his  re- 
fusal to  execute,  a  person  was  appointed  to  do  so  in 
his  place  and  stead.  WeUesley  v.  Wdlealey;  Morn- 
ington  v.  Momington,  22  Law  J.  Rep.  (n.s.)  Chanc. 
966;  4  De  Gex,  M.  &  G.  637. 

The  Court  will  not,  as  a  general  rule,  receive  the 
evidence  of  the  solicitor  in  the  matter,  as  to  the  fit- 
ness of  persons  proposed  to  be  appointed  new  trustees. 
Qrvmdy  v.  Buckeridge,  22  Law  J.  Rep.  (n.s.)  Chanc. 
1007. 

An  order  made  under  the  Trustee  Act,  1860,  that 
the  legal  estate  outstanding  in  a  trustee  should  vest 
to  uses  to  bar  dower  in  favour  of  a  purchaser.  Davey 
T.  MiUer,  22  Law  J.  Rep.  (n.s.)  Chanc.  1054;  1  Sm. 
&  G.  App.  xix. 

Three  trustees  of  a  marriage  settlement  were  origi- 
nally appointed;  one  died  and  one  absconded.  Upon 
an  application  to  the  Court  under  the  Trustee  Act, 
an  order  was  made  to  vest  in  two  new  trustees,  jointly 
with  the  survivor,  such  estate  as  was  vested  in  the 
absent  and  continuing  trustees.  Smith  v.  Smith,  24 
Law  J.  Rep.  (n.s.)  Chanc.  229;  3  Drew.  72. 

In  appointing  new  trustees  the  Court  is  not  limited 
to  the  number  originally  nominated.  Plenly  v.  West, 
16  Beav.  356. 

It  is  not  necessary  for  the  lord  of  a  manor  to  ap- 
pear in  court  to  consent  to  a  vesting  order  under  the 
Trustee  Act  (13  &  14  Vict.  c.  60.  b.  28).  Ayles  v. 
Oox,  17  Beav.  584. 

After  a  decree  for  the  sale  of  an  intestate's  copy- 
hold estate  in  lots,  but  before  the  sale,  the  infant 
heir  of  the  intestate  was  admitted : — Held,  that  a 
petition  for  a  vesting  order  was  properly  presented 
by  the  purchaser,  whose  money  was  in  court,  and 


that  the  costs  of  the  order  were  to  be  borne  by  the 
vendors,  and  to  be  paid  out  of  the  purchase-money 
of  the  particular  lot,  and  not  out  of  the  fund  in  court 
generally.     Ibid. 

On  a  petition  to  appoint  new  trustees  under  the 
Trustee  Act,  all  the  cestuis  que  trust  and  the  old 
trustees  were  required  to  appear.  In  re  Sloper,  18 
Beav.  596. 

Two  trustees  of  real  estate  were  appointed  by  the 
Court  in  the  place  of  one,  on  petition  under  the 
Trustee  Act,  1850;  and  the  property  being  small, 
without  a  reference,  on  an  affidavit  of  the  fitness  of 
the  two  persons  proposed  as  trustees.  In  re  Tim- 
stall's  Will,  ex  parte  Timstall,  4  De  Gex  &  Sm. 
421. 

The  Lord  Chancellor  declined  to  order  the  trans- 
fer of  funds,  standing  in  the  joint  names  of  a  lunatic 
and  another,  to  the  party  claiming  such  transfer, 
without  a  previous  reference  to  the  Master.  In  re 
Were,  3  Mac.  &  G.  233. 

Copyhold  premises  were  surrendered  in  1829  by  a 
debtor  to  the  use  of  his  creditor,  his  heirs  and 
assigns,  upon  trust  that  he,  his  heirs,  executors,  ad- 
ministrators or  assigns,  should  sell  the  same,  and  out 
of  the  proceeds  should  pay  to  himself,  his  executors 
or  administrators,  2002.  then  due  and  interest.  The 
creditor  died  in  1831.  In  1851  his  personal  repre- 
sentative contracted  to  sell  the  copyhold  premises  for 
1001.  The  customary  heir  of  the  creditor  was  an 
infant.  On  the  petition  of  the  personal  representa- 
tive of  the  creditor,  it  appeared  that  the  debtor  had 
died  intestate,  that  there  was  no  personal  represen- 
tative, and  that  proof  of  the  title  of  the  customary 
heir  would  be  very  expensive.  The  Court  made  an 
order  vesting  the  legal  estate  in  the  copyhold  pre- 
mises in  the  purchaser,  without  any  service  either  on 
the  customary  heir  or  on  the  personal  representative 
of  the  debtor.  In  re  Wise,  ex  parte  Wise,  5  De 
Gex  &  S.  415. 

Persons  entitled  to  six  seventh  parts  of  a  trust 
fund  applied  to  have  a  new  trustee  of  the  fund  ap- 
pointed : — Held,  that  primd  facie  all  the  persons 
beneficially  interested  must  be  before  the  Court,  and 
that  though  circumstances  might  render  such  an 
application  impossible,  yet  no  such  impossibility  being 
suggested,  these  persons  were  not  entitled  to  apply, 
and  the  Court  declined  to  make  the  order  asked, 
without  service  on  the  person  entitled  to  the  remain- 
ing seventh  part.  In  re  Richards' s  Trust,  6  De  Gex 
&  S.  636. 

A  trustee  having  refused  to  convey  certain  shares 
to  new  trustees  duly  appointed,  a  notice  was  served 
upon  him  under  the  24th  section  of  the  Trustee  Act, 
1850,  and  on  a  petition  being  afterwards  presented, 
which  was  not  served  on  the  recusant  trustee,  the 
Court  made  a  vesting  order.  In  re  Baxter's  Trusts, 
2  Sm.  &  G.  App.  V. 


TURNPIKE. 

A  turnpike  act,  passed  in  1840,  and  which  was  to 
be  in  force  for  thirty-one  years,  provided  that  it 
should  not  be  lawful  to  continue  or  erect  any  turn- 
pike-gate across  the  roads  vn  the  town  of  T,  or  in  any 
other  town  through  or  into  which  the  said  roads 
might  pass  or  be  made : — Held,  that  the  prohibition 
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extended  to  the  erection  of  a  gate  within  the  limits 
of  the  town  of  T  as  it  existed  at  any  time  during 
the  operation  of  the  act,  and  not  merely  at  the  time 
when  the  act  passed.  Begima  v.  Cottle,  20  Law  J. 
Rep.  (n.s.)  M.C.  162;  16  Q.B.  Eep.  412. 

On  the  trial  of  an  indictment  against  the  turnpike 
trustees  for  erecting  a  gate  within  the  town  of  T,  the 
Judge  directed  the  jury  that  the  word  "town"  was 
to  be  taken  in  its  popular  sense  of  a  collection  of 
houses,  and  that  they  were  to  consider  whether  the 
spot  where  the  gate  stood  was  so  surrounded  by 
houses  that  the  inhabitants  might  fairly  be  said  to 
dwell  together,  the  fact  of  the  houses  being  separated 
by  gardens  not  preventing  them  from  lying  together : 
— Held,  not  to  be  a  misdirection.     Ibid. 

The  General  Turnpike  Act,  3  Geo.  i.  c.  126,  by 
section  SS.  enables  turnpike  trustees  to  let  the  tolls 
by  auction,  and  prescribes  certain  requisites  to  be 
pursued  on  such  lettings,  and  by  section  57.  "  all 
contracts  and  agreements  to  be  made  or  entered  into 
for  the  farming  or  letting  the  tolls  of  any  turnpike 
roads,  signed  by  the  trustees  letting  such  tolls,  or  by 
their  clerk  and  treasurer,  shall  be  good  and  valid 
notwithstanding  the  same  may  not  be  by  deed  or 
under  seal"  : — Held,  that  an  agreement,  signed  by 
the  clerk  to  the  trustees,  which  recited  that  A  B  was 
the  highest  bidder  for,  and  had  become  the  renter  of, 
certain  tolls,  and  stated  that  the  clerk  on  behalf  of 
the  trustees  did  thereby  agree  to  let,  and  A  B  did 
thereby  agree  to  take,  the  tolls  and  toll-house,  was  a 
sufficient  compliance  with  the  statute.  Shepherd  v. 
ffodsman,  21  Law  J.  Eep.  (ir.s.)  Q,.B.  263;  18 
Q.B.  Rep.  316. 

Held,  also,  that  the  8  &  9  Vict.  c.  106.  s.  3,  which' 

•  provides  that  a  lease  required  by  law  to  be  in  writing 

of  any  tenements  or  hereditaments    shall  be  void 

unless  made  by  deed,  does  not  apply  to  agreements 

for  letting  tolls  under  the  3  Geo.  4.  c.  126.     Ibid. 

The  49th  section  of  the  Turnpike  Act  (3  Geo.  4. 
t.  126.)  provides  that  any  mortgagee  of  tolls,  toll- 
gates,  &c.,  may  obtain  possession  of  the  said  toll- 
gates,  &c.,  in  order  to  pay  the  principal  and  interest 
due  to  him  by  an  ejectment  on  his  own  demise, 
without  joining  the  other  mortgagees;  but  the  person 
who  has  so  obtained  possession  is  to  apply  the  tolls 
received  to  the  use  and  benefit  of  all  the  mortgagees 
pari  passu,  in  proportion  to  the  sums  due  to  them 
respectively.  The  lessor  of  the  plaintiif,  a  mortgagee 
of  tolls,  brought  ejectment  against  the  trustees  under 
this  section  upon  his  own  demise.  After  the  action 
was  commenced,  one  of  the  trustees,  who  was  also 
a  mortgagee,  brought  another  ejectment,  laying  the 
demise  on  a  day  prior  to  that  in  the  present  action, 
upon  which  judgment  was  confessed  by  the  trustees 
before  the  trial  of  the  present  action : — Held,  that 
notwithstanding  this,  the  plaintiff  was  entitled  to 
have  the  verdict  entered  for  him  at  the  trial.  Doe 
d.  £uU  V.  Sous,  22  Law  J.  Rep.  (n.s.)  Q„B.  Ill; 
I  E.  &  B.  419. 

If  a  turnpike  road  be  out  of  repair,  a  single  Jus- 
tice has  no  power  under  the  General  Highway  Act, 
5  &  6  Will.  4.  e.  SO.  s.  94,  to  summon  the  siu-veyor 
or  other  officer  of  the  turnpike  road  to  appear  before 
the  Justices  at  a  special  sessions  for  the  highways. 
jRegma  v.  the  Justices  of  St.  Albcms,  22  Law  J. 
Eep.  (n.s.)  M.C.  142. 

The  Justices  at  such  special  sessions  have  no 
authority  to  make  an  order  on  such  officer  of  the 


turnpike-road  to  repair  the  road,  or  to  pay  money  to 
be  applied  to  the  repairs  of  it,  if  the  turnpike  trust 
funds  are  insufficient,  nor  without  giving  such  officer 
an  opportunity  of  shewing  the  condition  of  the 
fonds.     Ibid. 

The  4  &  5  Vict.  c.  59.  enabling  Justices  to  order 
the  parish  surveyor  to  pay  a  sum  out  of  the  high- 
way rate  for  the  maintenance  of  a  turnpike-road,  if 
they  find  that  the  funds  are  insufficient  for  its  repair, 
does  not  alter  the  duty  of  the  turnpike  trustees,  or 
give  them  a  right  to  apply  their  funds  otherwise  than 
as  directed  by  their  local  act.  Segina  v.  the 
Trustees  of  the. South  Shields  Turnpike  Roads,  23 
Law  J.  Rep.  (n.s.)  M.C.  134;  3  E.  &  B.  699. 

The  trustees  of  a  turnpike  road  have  no  power, 
either  under  that  act  or  the  13  &  14  Vict.  c.  79. 
s.  4,  to  apply  their  funds  in  payment  of  arrears  of 
interest  upon  monies  secured  upon  the  tolls  in  pri- 
ority to  the  necessary  repairs  of  the  road.     Ibid. 

The  hamlet  of  W,  within  and  part  of  the  parish 
of  B,  was,  by  a  local  act,  constituted  the  town  of 
W,  and  placed  under  the  management  of  Commis- 
sioners, and  the  surveyor  of  the  highways  was  re- 
quired to  pay  a  proportion  of  the  highway  rates  of 
the  parish  to  the  Commissioners,  W  continuing 
liable  to  contribute  to  the  parish  rates.  By  another 
local  act,  7  Geo.  4.  c.  x.,  "  for  maintaining  a  turn- 
pike road  from  W  to  L,  and  groynes,  embankments 
and  other  sea  defences,  for  protecting  such  road  and 
the  lands  adjoining  from  the  future  encroachments 
of  the  sea,"  trustees  were  appointed  to  carry  the  act 
into  effect,  with  power  for  such  purpose  to  levy  and 
assess  rates  upon  the  owners  of  the  land ;  and  by 
section  47.  the  powers  and  authorities  conferred  by 
the  former  local  act  were  not  to  be  affected,  except 
that  the  Commissioners  were  to  be  relieved  from 
maintaining  and  protecting  so  much  of  the  road  as 
was  within  W.  The  Public  Health  Act,  11  &  12 
Vict.  u.  63,  was  afterwards  applied  to  W,  and  a 
local  board  was  appointed,  which  was  to  execute  the 
office  and  have  all  the  powers,  &c.,  of  surveyors  of 
highways,  except  where  such  powers,  &c.,  might  be 
inconsistent  with  the  act,  and  the  inhabitants  of  any 
district  were  not  to  be  liable  to  highway  rate  or  other 
payment,  not  being  toll,  in  respect  of  making  or  re- 
pairing roads  or  highways  within  any  parish,  town- 
ship or  place,  situate  beyond  the  limits  of  such  dis- 
trict. Portions  of  the  turnpike  road  being  out  of 
repair,  and  the  revenues  accruing  to  the  trustees 
under  the  local  act  being  insufficient  to  keep  it  in 
repair  and  preserve  the  embankments,  &c.,  an  order 
was  made,  under  4  &  5  Vict.  c.  59,  upon  the  sur- 
veyor of  the  highways  of  B  for  payment  of  a  por- 
tion of  the  highway  rates  to  the  trustees,  to  be  laid 
out  in  the  repair  of  the  portion  of  the  turnpike  road 
within  the  parish  of  B;  and  this  order  being  appealed 
against,— Held,  first,  that  the  road  in  question  was 
a  turnpike  road,  within  the  4  &  5  Vict.  c.  59.  Se- 
condly, that,  by  the  7  Geo.  4.  c.  x.,  the  manage- 
ment of  the  road  was  transferred  from  the  Commis- 
sioners to  the  turnpike  trustees,  the  latter  havhig  the 
ordinary  right  to  seek  relief  from  the  parish  in  case 
of  the  deficiency  of  funds,  and  the  parish  being 
liable  to  an  indictment  for  non-repair  of  the  road. 
Thirdly,  that,  under  the  Public  Health  Act,  the 
part  of  the  parish  without  the  district  of  the  local 
board,  in  case  of  the  deficiency  of  turnpike  funds, 
was  liable  to  contribute  to  the  repair  of  any  part 
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within  the  parish  and  not  within  the  district,  whilst 
the  district  alone  was  liable  to  contribute  to  the 
repair  of  any  part  of  the  road  within  it;  the  former 
powers  of  the  surveyor  of  the  parish  to  make  a 
highway  rate  no  longer  existing,  and  the  two  parts  of 
the  parish  being  entirely  distinct  for  the  purpose  of 
contributing  to  the  repair  both  of  the  turnpike  road 

and  of  the   general  highways Held,  also,  that  the 

local  board  of  health  were  made  the  surveyors  of  the 
highways  within  the  district,  and  empowered  to  make 
a  highway  rate  for  the  purpose  of  contributing  to- 
wards the  deficiency  of  the  turnpike  funds;  and  that 
the  order  appealed  against  was  therefore  invalid. 
Segina  v.  the  Trustees  of  the  Worthing  and  Lancing 
Turnpike  Roads,  23  Law  J.  Eep.  (n.s.)  M.C.  187; 
8  E.  &  B.  989. 

Turnpike  trustees,  under  the  powers  conferred  by 
a  turnpike  act,  borrowed  on  mortgages  of  the  tolls 
several  sums  of  money,  which  were  properly  ex- 
pended in  carrying  out  the  purposes  of  the  act.  The 
mortgages  were  dated  in  1815,  1824,  and  1832. 
By  a  subsequent  act,  3  Will.  4.  c.  Ixxx,  the  former 
act  was  repealed;  and  section  2.  provided,  that  out 
of  the  monies  already  received  by  virtue  of  the  re- 
pealed act,  and  then  in  the  treasurer's  hands,  or  out 
of  the  first  monies  which  should  be  produced  or 
received  by  virtue  of  the  repealing  act,  the  trustees 
"  shall  in  the  first  place  pay  and  discharge  all  the 
costs  and  expenses  relative  to  the  obtaining  and 
passing  of  this  act,  together  with  lawful  interest  for 
the  same,  and  the  remainder  of  such  monies  shall 
(after  payment  of  the  necessary  expenses  of  erecting 
or  repairing  toll-gates,  toll-houses,  and  milestones, 
and  for  books,  &c.,  and  other  expenses  incidental 
to  the  execution  of  this  act)  from  time  to  time  be 
applied  in  keeping  down  the  interest  of  the 
principal  monies  advanced  or  borrowed  on  account 
of  the  said  road,  and  which  may  be  borrowed  on  the 
credit  of  this  act,  an,d  in  amending,  making,  altering, 
turning,  widening  and  keeping  in  repair  the  said 
road,  and  in  otherwise  putting  this  act  into  execution ; 
and,  lastly,  in  repaying  the  principal  monies  already 
borrowed  or  to  be  borrowed."  On  the  mortgages 
of  1815  there  was  due  in  1825  an  arrear  of  four 
years'  interest,  which  remained  unpaid  in  1842.  In 
1842, 1843,  and  1852  the  trustees  made  payments 
on  account  of  this  arrear  of  interest  (in  1852  to  the 
amount  of  97^.  lOs.),  still  leaving  an  arrear  of  about 
two  years'  interest.  The  interest  on  these  and  the 
other  mortgages  becoming  due  between  1825  and 
1852  had  been  regularly  paid.  Only  2i.  of  the 
funds  in  the  hands  of  the  trustees  had  been  applied 
to  the  repair  of  the  road.  The  last  audited  accounts 
in  1853,  after  crediting  the  payments  on  account  of 
the  arrear  of  interest,  shewed  a  balance  against  the 
trust  of  51.  135.  1\d.  On  the  8th  of  November 
1CS3  an  order  of  Justices  was  made,  under  the 
6  &  6  Will.  4,  c.  50.  s.  94,  reciting  that  the  road 
was  out  of  repair,  and  that  the  trustees  had  made 
default  in  repairing  it,  as  by  previous  order  they 
had  been  required  to  do,  and  directing  the  sum  of 
74/.  2s.  \\d.  to  be  paid  out  of  the  turnpike  trust 
fund  to  the  assistant  surveyor  of  the  highways  to  be 
expended  on  the  repair  of  the  road : — Held,  that, 
looking  to  the  whole  scope  of  3  Will.  4.  c.  Ixxx, 
the  words  in  section  2.  "  keeping  down  the  interest 
of  the  principal  monies  borrowed,"  meant  the  pay- 
ment of  interest  periodically  as  it  became  due ;  and 


to  that  extent  the  trustees  were  empowered  to 
expend  the  funds  derived  from  the  tolls,  before 
applying  any  portion  to  the  repair  of  the  road ;  but 
that  the  act  did  not  authorize  the  payment  of  old 
arrears  of  interest  whilst  the  road  was  out  of  repair, 
and  therefore  that  the  order  of  Justices  was  valid,  it 
appearing  (as  was  necessary  to  give  the  Justices 
jurisdiction)  that,  disallowing  the  payments  made  in 
respect  of  the  old  arrears  of  interest,  the  trustees 
had  in  hand  more  than  the  sum  they  were  ordered 
to  pay  for  the  repair  of  the  road.  Segina  v. 
Hviekinson,  24  Law  J.  Eep.  (k.s.)  M.C.  23. 


UNDUE  INFLUENCE. 

L  F  requested  her  nephew,  J  L  L,  to  come  and 
reside  with  her,  and  while  so  doing  she  altered  her 
will  in  his  favour;  she  subsequently  made  several 
other  alterations,  and  by  the  last,  the  greater  portion 
of  the  property  she  had  power  to  dispose  of  was 
given  to  J  L  L  and  his  two  brothers.  These  altera- 
tions were  made  by  her  own  solicitor.  After  the 
last  of  these  alterations,  she  executed  a  post  obit 
bond  for  15,000?.  in  favour  of  J  L  L  and  his  two 
brothers.  This  was  done  by  a  solicitor  unknown  to 
her,  who  was  employed  at  her  request  by  J  L  L. 
Difierences  afterwards  arose  between  L  F  and  her 
nephew  J  L  L,  who  left  her  house.  L  F  then  sent 
for  her  own  solicitor,  and  without  taking  any  notice  of 
the  bond  altered  her  will,  and  disposed  of  the  whole 
of  her  property  among  other  persons,  and  died  leav- 
ing insufficient  to  pay  the  bond.  Her  solicitor,  who 
was  one  of  her  executors,  upon  communicating  the 
decease  of  the  testatrix  to  J  L  L,  was,  for  the  first 
time,  informed  of  her  having  executed  the  bond ;  and 
upon  a  bill  by  the  executors  to  set  it  aside, — Held, 
that  the  bond  was  obtained  by  undue  influence  and 
upon  a  suppression  of  facts,  and  was  void,  and  that 
it  must  be  delivered  up  to  be  cancelled,  with  costs 
to  be  paid  by  J  L  L.  CooTce  v.  Lamotte;  Zamotte 
V.  Cooke,  21  Law  J.  Eep.  (n.s.)  Chanc.  371;  15 
Beav.  234. 

A  surgeon  obtained  from  a  poor  patient,  on  a 
change  of  circumstances,  his  promissory  note  for  an 
amount  beyond  what  was  due  for  medical  attend- 
ance. The  Court,  in  the  absence  of  evidence  to 
prove  that  the  patient  intended  to  pay  more  than 
what  was  justly  due,  ordered  the  note  to  be  im- 
pounded, and  directed  an  issue  at  law  to  try  the 
amount  actually  due.  JBiUing  v.  Southee,  21  Law 
J.  Rep.  (n.s.)  Chanc.  472;  9  Hare,  534. 

The  Court  of  Chancery  has  jurisdiction  over 
transactions  between  persons  in  the  relation  of  quasi 
guardian  and  ward.  Thus,  where  a  young  lady,  who 
had  been  living  for  thirteen  years  previously  with 
her  mother  and  step-father,  within  twelve  months 
after  she  became  of  age  joined  with  the  latter,  at  his 
request  and  under  his  influence,  in  a  promissory  note 
for  which  she  received  no  consideration,  and  on 
which  the  payee  had  several  years  afterwards 
obtained  a  verdict  against  her  at  law,  the  Court  on 
motion  restrained  the  payee  from  issuing  execution, 
and  without  requiring  the  amount  to  be  paid  into 
court.  Espey  v.  Lake,  22  Law  J.  Rep.  (n.s.  )  Chanc, 
336;  10  Hare,  260. 

An  assurance  company,  through  B,  the  medical 
attendant  of  a  married  woman,  who  was  also  ttie 
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trustee  of  the  deed  made  upon  her  separation  from 
her  husband,  purchased  of  her,  with  a  knowledge  of 
these  facts,  four  annuities :  each  of  these  was  secured 
by  B's  warrant  of  attorney,  and  also  by  her  convey- 
ing to  trustees  for  the  company  the  rents  of  certain 
real  estates  settled  to  her  separate  use.  B  received, 
if  not  the  whole,  certainly  very  large  benefits  from 
the  transactions : — Held,  that  the  purchases  were 
valid;  that  she  had  competent  advice;  that  the 
transaction  was  fully  explained  to  her;  that  she 
knew  it  was  a  purchase  for  value,  and  that  the  rents 
of  her  estate  were  made  liable  for  the  payment,  and 
that  she  was  not  subject  to  coercion  or  undue  influ- 
ence, and  that  the  rents  of  the  settled  estates  were 
applicable  to  the  payment  of  the  annuities.  Blaikle 
V.  Clarh;  Cock  v.  Clarh,  22  Law  J.  Eep.  (n.s.) 
Chanc.  377;  IS  Beav.  595. 

Held,  also,  that  the  Court  in  its  discretion,  under 
the  53  Geo.  3.  c.  141.  s.  6,  could  direct  allowance 
to  be  made  to  her  in  account  for  sums  deducted 
ftom  the  purchase-money  for  the  last  two  annuities 
for  insuring  the  life  of  B  the  medical  attendant,  and 
for  compound  interest  upon  the  arrears  of  the  pre- 
vious annuities,  and  that  such  deduction  did  not 
invalidate  either  of  the  last  two  transactions.     Ibid. 

Where  a  man  obtains,  without  consideration,  a 
security  fiom  a  lady  to  whom  he  is  engaged  to  be 
married,  the  Court  requires  him  to  shew  the  iona 
fides  of  the  transaction.  Coiiett  v.  Brock,  20  Beav. 
524. 

A  debtor  induced  a  lady  to  whom  he  was  engaged 
to  become  security  for  a  debt.  After  the  marriage 
she  insisted  that  she  had  been  imposed  upon : — ■ 
Held,  that  the  only  duty  of  the  creditor  (who  was 
aware  of  the  relation  between  the  parties)  towards 
the  lady  was  to  see  that  she  had  proper  professional 
assistance,  and  that  any  fraud  or  misrepresentation 
of  the  debtor  in  the  transaction  of  which  the  creditor 
had  no  notice,  did  not  affect  his  security.     Ibid. 

A  son  entitled  in  remainder  to  real  estate  expec- 
tant on  the  lives  of  his  mother  and  father,  by  whom 
he  was  maintained,  a  few  days  after  he  attained 
twenty-one,  in  order  to  relieve  his  parents,  who  had 
mortgaged  their  life  interest  as  a  security  for  monies 
borrowed  and  partly  expended  in  improving  the 
property,  from  keeping  on  foot  certain  life  policies, 
executed  a  deed,  charging  the  inheritance  with  the 
mortgage  debt,  but  subsequently  filed  a  bill  claiming 
to  have  the  deeds  cancelled  on  the  ground  of  fraud, 
which  was  disproved,  and  of  undue  influence.  Bill 
dismissed  with  costs.  Baker  v.  Bradley,  2  Sm.  & 
G.  531. 

The  reported  decision  in  Field  v.  Eeana,  IS  Sim. 
375,  ascertained  to  be  erroneous.     Ibid. 


UNIVERSITY. 

The  Regius  Professorships  of  Divinity,  Greek 
and  Hebrew,  were  founded  and  endowed  in  the 
University  of  Cambridge  by  King  Henry  the  8th, 
antecedently  to  the  foundation  of  Trinity  College, 
and  the  lands  on  which  the  endowment  was  charged 
were  afterwards  granted  to  the  college,  which  thence- 
forward became  bound  to  pay  the  stipends  of  the 
three  professors.  By  the  41st  of  the  Statutes 
granted  by  Elizabeth  to  the  college,  it  was  provided 
that  any  fellow  of  Trinity  College  on  being  elected 


to  any  one  of  the  professorships  "  Socii  nnmen  solum 
teneat."  By  letters  patent  of  Charles  2nd,  this  dis- 
enabling provision  was  annulled,  so  far  at  least  as  re- 
lated to  the  Greek  and  Hebrew  Professorships.  By 
the  act,  3  &  4  Vict.  c.  118,  the  canonry  of  Ely  was 
annexed  to  the  Regius  Professorship  of  Greek,  and 
in  1844,  Her  Majesty,  by  letters  patent,  and  at  the 
instance  of  Trinity  College,  granted  a  new  code  of 
statutes  to  the  college,  which,  after  reciting  the  sta- 
tutes given  to  the  college  by  Elizabeth,  but  not  ad- 
verting by  name  to  the  letters  patent  of  Charles  2nd, 
revoked  "  all  statutes,  ordinances  and  decrees  made 
and  given  for  the  government  of  the  college,"  and 
among  the  new  statutes  the  4l8t  of  Elizabeth  was 
re-enacted  in  the  same  terms.  In  1853  one  of  the 
junior  fellows  of  the  college  accepted  the  oifice  of 
Regius  Profeasor  of  Greek,  and  was  subsequently 
elected  a  senior  fellow : — Held,  that,  by  the  accept- 
ance of  the  ofiice  of  Regius  Professor,  he  ceased  to  be 
a  fellow  except  in  name  only,  and  that  his  election 
as  senior  fellow  was  void.  In  re  Trinity  Gollege, 
Cambridge,  ex  parte  Bdleston,  3  De  Gex,  M.  &  G. 
742. 


USE  AND  OCCUPATION. 

Although  a  corporation  may  be  liable  in  an  action 
for  use  and  occupation  of  premises,  it  can  only  be 
so  for  the  period  of  actual  occupation,  and  a  con- 
tinuous occupation  for  several  years  will  not  render 
the  corporation  tenants  from  year  to  year.  Fi/nlay 
V.  the  Bristol  and  Exeter  Rail.  Co.,  21  Law  J.  Rep. 
(n.s.)  Exch.  117;  7  Exch.  Rep.  409. 

A  railway  company,  through  their  solicitor,  hired 
rooms  from  the  1 6th  of  December  1 846  for  one  year, 
but  occupied  them  until  the  16th  of  December  1848, 
previously  to  which  time  they  removed  theirfurniture 
and  effects,  left  the  keys  in  the  doors,  and  paid  the 
rent  up  to  that  day,  but  gave  no  notice  to  quit  :—. 
Held,  that  the  defendants  were  not  liable  in  use  and 
occupation  for  rent  subsequently  to  December  16, 
1848.     Ibid. 

In  an  action  for  the  use  of  a  house,  there  was  no 
evidence  that  the  defendant  had  entered  or  occupied. 
The  under-sheriff  told  the  jury  that  a  constructive 
occupation  was  sufficient,  without  explaining  to  them 
what  that  meant : — Held,  a  misdirection.  Tovmev, 
S'Hemrich,  22  Law  J.  Rep.  (n.s.)  C.P.  219;  13 
Com.  B.  Rep.  892. 

The  defendant  agreed  to  rent  the  house,  and  the 
plaintiff  to  put  it  in  repair  before  the  occupation 
should  commence,  and  he  sent  in  workmen  for  that 
purpose.  The  defendant  having  gone  on  to  the 
premises  and  given  them  directions  :  —  Held,  no 
evidence  of  such  an  entry  as  would  support  the 
action.    Ibid. 


USURY. 


Debt  by  the  public  officer  of  a  banking  co-part- 
nership for  work  and  labour,  commission,  money 
lent,  interest,  and  on  an  account  stated.  Fourth 
plea,  as  to  390Z.  13s.,  parcel,  &c.  that  it  was  cor- 
ruptly agreed  between  the  defendant  and  the  bank- 
ing co-partnership,  that  they  should  lend  to  him 
from  time  to  time  such  sums  as  he  should  require. 
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by  paying  certain  cheques  of  the  defendant,  upon  the 
terms  that  while  the  said  co-partnership  should  for- 
bear to  demand  payment  of  the  sums  so  lent,  they 
should  charge  the  defendant  partly  for  interest  and 
peirtly  under  the  shift  and  chevisance  of  commission 
for  their  work  and  labour,  more  than  51.  per  cent., 
to  wit,  10/.  per  cent.,  and  that  in  pursuance  of  such 
agreement,  the  company  did  lend  to  the  defendant 
divers  sums,  and  did  charge  a  large  sum,  partly  by 
way  of  interest  and  partly  by  way  of  shift  and  chevi- 
sance of  commission,  and  exceeding  the  rate  of  51. 
per  cent.  The  plea  then  identified  the  sum  of 
390/.  13s.,  parcel,  &c.  The  fifth  plea  was  similar, 
but  addressed  only  to  the  commission  and  interest: 
— Held,  upon  special  demurrer,  that  the  usurious 
agreement  was  pleaded  with  suificient  certainty,  and 
that  it  was  sufficient  to  state  enough  to  make  the 
agreement  illegal  within  the  12  Ann.  st.  2.  c.  16, 
without  averring  that  the  contract  was  prior  to  the 
2  &  3  Vict.  c.  37,  or  that  it  was  within  the  exception 
of  that  act  as  relating  to  land.  Derry  v.  Toll,  20 
Law  J.  Eep.  (n.s.)  Exch.  33;  S  Exch.  Rep.  741. 

Sir  J.  O,  being  much  indebted,  conveyed  by  in- 
denture to  trustees  all  his  life  interest  in  an  estate, 
in  trust,  without  the  necessity  of  his  consent,  to  con- 
vey the  same  to  certain  creditors.  By  another  in- 
denture of  the  Ist  of  July  1 823,  between  the  trustees, 
Sir  J.  O,  and  the  creditors,  it  was  agreed  that  the 
trustees  should  hold  the  rents  to  pay  annuities,  and 
to  divide  the  rents  into  two  shares  proportionate  to 
the  amount  of  the  debts  specified  in  two  schedules  to 
the  deed,  the  portion  appropriated  to  the  first  sche- 
dule to  be  paid  to  the  creditors  specified  in  that 
schedule  equally  in  discharge  of  their  debts,  and  after 
satisfying  the  debts  and  interest  as  to  the  shares  ap- 
propriated to  such  creditors,  to  apply  a  competent 
sum  in  effecting  and  keeping  on  foot  policies  on  the 
life  of  Sir  J.  O  :  provided  that  any  addition  by  way 
of  bonus  to  the  sums  assured  should  belong  to  the 
creditors  in  the  second  schedule  in  addition  to  their 
debts,  and  be  divided  in  proportion  to  their  debts, 
notwithstanding  that  the  principal  and  interest 
thereon  might  be  discharged;  and  in  consideration 
thereof,  all  the  creditors  gave  to  Sir  J.  O.  leave  to 
live  anywhere  without  molestation  to  his  person  or 
goods  by  them ;  provided  that  if  any  creditor  should 
molest  him,  his  debt  should  be  considered  as  released, 
and  that  Sir  J.  0.  might  plead  such  release  in  bar  to 
any  action.  The  trustees  accordingly  effected  assur- 
ances, and  after  the  death  of  Sir  J.  O.  received  the 
sum  assured  and  also  a  bonus,  the  whole  of  which 
was  claimed  by  Lady  0,  the  widow,  on  the  ground 
of  the  transaction  having  been  usurious  as  to  the 
creditors  in  the  second  schedule : — Held,  first,  that 
the  indenture  of  the  1st  of  July  was  not  void  for 
usury  as  to  the  provision  for  the  creditors  in  the 
first  schedule.  O'Briens.  Kenyan,  20  Law  J.  Eep. 
(.\.s.)  Exch.  203;  6  Exch.  Rep.  382. 

Semble — that  the  licence  to  Sir  J.  O.  was  not  a 
forbearing  of  the  debt  within  the  meaning  of  the 
12  Ann.  st.  2.  c.  *16,  but  was  a  relinquishment  of  his 
personal  liability;  and  held,  secondly,  that  the  in- 
denture was  not  void  for  usury  as  to  the  provision 
for  creditors  in  the  second  schedule,  nor  was  it  in 
any  respect  void  for  usury.  Held,  also,  that  no 
action  at  law  would  lie  at  the  suit  of  Lady  O. 
against  the  trustees  to  recover  either  the  balance 
unapplied  or  the  sums  received  from  the  insurance 


office;  nor  would  such  action  lie  even  if  the  trans- 
action were  usurious  as  to  the  creditors  in  the  second 
schedule.     Ibid. 

The  statute  3  &  4  Will.  4.  u.  98.  s.  7,  which 
exempted  from  the  provisions  of  the  Usury  Act 
(12  Ann.  st.  2.  c.  16.  n.  1.)  bills  of  exchange  not 
having  more  than  three  months  to  run,  is  not  re- 
pealed by  the  statute  2  &  3  Vict.  t.  37.  s.  1,  which, 
and  the  statutes  continuing  it,  exempt  from  the 
operation  of  the  usury  laws  all  bills  not  having  more 
than  twelve  months  to  run  and  all  contracts  above 
10/.,  provided  there  be  no  security  upon  land. 
Therefore,  bills  not  having  more  than  three  months 
to  run,  though  for  more  than  51.  per  cent,  interest, 
and  though  there  be  further  security  on  land,  are 
not  void.  Clach  v.  Samsiury,  21  Law  J.  Rep. 
(U.S.)  C.P.  41;  11  Com.  B.  Rep.  695. 

A  bill  of  exchange  at  three  months,  made  to  secure 
the  repayment  of  money  lent  by  the  plaintiff  at 
interest  exceeding  51.  per  cent.,  is  not  invalidated  by 
reason  of  the  plaintiff  holding  the  security  of  land 
also  for  the  repayment,  within  the  3  &  4  Will.  4. 
c.  98.  s.  7.  and  the  2  &  3  Vict.  c.  37.  s.  1.  Nixon 
T.  Phillips,  21  Law  J.  Rep.  (n.s.)  Exch.  88;  7  Exch. 
Rep.  188. 

The  plaintiff  covenanted  (before  the  statute  1 7  & 
18  Vict.  c.  90,  repealing  the  usury  laws)  to  lend  the 
defendant  15,000/.  at  certain  periods,  the  whole  to 
be  advanced  in  a  year  from  the  date  of  the  agree- 
ment, if  required  by  the  defendant,  and  to  be  secured 
by  mortgage  of  real  estates;  and  the  defendant 
covenanted  to  pay  the  plaintiff,  by  way  of  premium, 
1/.  per  cent,  per  annum  upon  the  whole  16,000/.  for 
three  years  from  the  date  of  the  agreement,  whatever 
might  be  the  sum  of  money  advanced,  and  also 
interest  at  4/.  per  cent,  on  all  sums  advanced  :-»- 
Held  (Piatt,  B.  dissentiemte),  that  the  contract  was 
not  on  the  face  of  it  usurious  within  the  statute 
12  Ann.  stat.  2.  u.  16,  as  the  11.  per  cent,  premium 
must  be  considered  as  a  compensation  for  the  liability 
of  the  plaintiff  to  be  called  on  by  the  defendant  from 
time  to  time  to  make  the  advances.  Fus3el  v. 
Daniel,  24  Law  J.  Rep.  (n.s.)  Exch.  130;  10  Exch. 
Rep.  681. 

It  is  not  usury  to  reserve  interest  on  a  mortgage 
debt  secured  on  real  estates  at  5/.  per  cent,  per 
annum  from  a  day  anterior  to  the  day  of  actual  pay- 
ment of  the  principal,  if  from  delay  not  occasioned 
by  the  mortgagee  the  payment  of  the  principal  is 
postponed,  and  if  it  was  the  hand  fide  intention  of 
the  parties  to  have  paid  and  received  the  principal 
on  the  day  from  which  the  interest  is  reserved;  emd, 
a  fortiori,  if,  under  the  circumstances,  less  than  the 
legal  amount  of  interest  has  been  paid.  JJong  v. 
Storie,  21  Law  J.  Rep.  (n.s.)  Chanc.  621;  9  Hare, 
542. 

Thus  where  a  proposed  mortgagee  agreed  to 
advance  a  certain  sum  to  pay  off  two  existing  incum- 
brances, upon  having,  amongst  other  securities,  a 
transfer  of  those  incumbrances,  and  accordingly  duly 
paid  off  the  second  incumbrancer  and  took  a  transfer 
from  him,  but  from  delay  in  the  execution  of  the 
transfer  from  the  prior  incumbrancers  he  did  not  pay 
off  their  incumbrance  imtil  six  weeks  after  the  day 
of  payment  to  the  second  incumbrancer,  as  and  from 
which  day  it  was  agreed  between  the  mortgagor  and 
proposed  mortgagee  the  deed  of  transfer  from  the 
prior  incumbrancers  should  be  dated  and  interest 
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calculated,  it  being  the  bond  Jlde  intention  of  all 
parties  that  both  the  incumbrances  should  have  been 
then  paid  off,  and  the  proposed  mortgagee,  under  an 
agreement  in  the  mortgage  deed  to  accept  interest  at 
the  rate  of  il.  per  cent,  on  punctual  payment,  having 
received  less  for  the  first  half-year's  interest  than  the 
amount  would  have  been  at  the  rate  of  51.  per  cent, 
per  annum  from  the  day  on  which  the  prior  incum- 
brancers received  their  principal, — it  was  held,  that 
the  transaction  was  not  usurious  within  the  statute 
of  12  Ann.  c.  16.    Ibid. 

A  creditor  who  had  lent  a  trader  money  toolc  pro- 
missory notes  for  the  amount,  with  interest,  at  SI. 
per  cent,  per  annum,  and  obtained  a  mortgage  for 
securing  the  same  amount  of  principal  money,  and 
for  the  same  rate  of  interest  on  leasehold  estates. 
Some  of  the  notes  were  at,  and  some  under,  three 
months'  date,  and  others  at  dates  exceeding  three 
but  not  exceeding  twelve  months.  The  trader  be- 
came bankrupt,  and  the  creditor  tendered  a  proof  for 
the  amount  of  the  notes  and  interest  at  61.  per  cent., 
but  the  Commissioner  rejected  the  proof  on  the 
ground  of  usury,  the  money  being,  in  his  opinion, 
contracted  to  be  lent  on  the  security  of  the  mortgage, 
the  notes  forming  only  a  collateral  security.  The 
creditor  appealed : — Held,  that  the  statute  3  &  4 
Will.  4.  c.  98.  having  wholly  exempted  bills  and 
notes  not  having  more  than  three  months  to  run  from 
the  usury  lawii,  whether  the  money  for  which  the 
same  be  given  is  or  is  not  also  secured  on  land, 
those  notes  were  proveable.  £x  parte  Wmrmgtim, 
in.  re  Leake,  22  Law  J.  Rep.  (u.s.)  Bankr.  33;  3  De 
Gex,  M.  &  G.  159. 

Held,  further,  that,  whether  or  not  such  three 
months'  notes  were  protected  by  the  statute,  they,  as 
well  as  the  notes  for  longer  periods,  not  exceeding 
twelve  months,  similarly  secured  on  land,  were  pro- 
tected by  the  statute  2  &  3  Vict.  c.  87,  and  prove- 
able against  the  bankrupt's  estate,  the  creditor  giving 
up  all  the  alleged  securities  but  the  notes.     Ibid. 

Held,  also,  that  the  concluding  proviso  of  the 
latter  statute  does  not  impeach  the  validity  of  any 
bill  or  note  payable  at  or  within  twelve  months  after 
date,  given  hmiA  fide  and  not  colourably,  although 
interest,  at  however  higher  rate  than  hi.  per  cent.,  be 
formally  expressed  as  well  as  substantially  contracted 
for,  and  landed  security,  by  writing  or  deposit,  or 
both,  for  payment  of  such  bill  or  note  was  contem- 
poraneously, either  effectually  or  ineffectually,  given. 
Ibid. 

Where  a  person,  at  the  same  time  that  he  gave  a 
promissory  note  for  money  borrowed  at  61.  per  cent, 
interest,  deposited  title  deeds  of  land  as  a  further 
security,  and  upon  a  further  advance  entered  into  a 
parol  agreement  with  the  lender  to  execute  a  mort- 
gage of  the  same  lands  as  a  security  for  the  whole 
amount  at  hi.  per  cent., — Held,  that  although  (as 
already  decided  by  one  of  the  Vice  Chancellors)  the 
original  deposit  was  not  valid  as  being  obnoxious  to 
the  usury  law  (12  Ann.  stat.  2.  u.  16),  yet  that  the 
parol  agreement  created  a  good  equitable  mortgage 
notwithstanding  that  the  deeds  were  not  at  that  time 
and  on  that  occasion  delivered  by  the  borrower  to 
the  lender,  but  had  remained  in  the  lender's  posses- 
sion from  the  time  of  the  former  transaction.  James 
v.  Rice,  23  Law  J.  Eep.  (n.s.)  Chanc.  819;  S  De 
Gex,  M.  &  G.  461 ;  23  Law  .T.  Rep.  (n.s.)  Chanc. 
243j  Kay,  231. 


By  a  deed  dated  in  1819,  A,  in  consideration  of 
SOOi  paid  to  him  by  B,  conveyed  a  reversion  of  real 
estate,  expectant  on  the  death  of  C,  to  a,  trustee, 
upon  trust,  if  C  should  die  within  five  years,  to  raise 
and  pay  to  B  the  sum  of  1,000^.;  and,  if  C  should 
live  beyond  five  years,  to  raise  and  to  pay  to  B  the 
sum  of  l,500i.  At  the  date  of  the  deed  C  was  sixty- 
one  years  of  age.  C  died  in  1844  : — Held,  that  the 
deed  of  1819  was  void  for  usury.  Ma/rl  of  Man^dd 
V.  Ogle,  24  Law  J.  Rep.  (h.s.)  Chanc.  450. 

A  foreclosure  bill  was  filed,  by  a  mortgagee  of 
real'  estate,  against  A  and  other  incumbrancers, 
stating  that  the  defendants  claimed  an  interest  ia 
the  property,  with  the  usual  prayer.  A  put  in  an 
answer  to  the  bill,  and  therein  stated  the  deed  under 
which  he  claimed,  which  was  impeachable  on  the 
ground  of  usury.  No  objection  was  taken  to  this 
deed  on  the  pleadings.  By  a  decree  made  at  the 
hearing  of  the  cause,  it  was  referred  to  the  Master  to 
take  an  account  of  the  incumbrances  ; — Held,  that 
in  the  proceedings  before  the  Master,  the  plaintiff 
and  the  co-defendants  of  A  were  at  liberty  to  object 
to  A's  deed  on  the  ground  of  usury.     Ibid. 

In  1816  A  transferred  10,000i.  3^.  per  cent,  to  B, 
which  he  sold,  and  after  retaining  6,000t  repaid  the 
surplus  to  A.  Concurrently  B  gave  to  A  a  bond 
conditioned  for  the  repayment  of  6,000i.  and  hi.  per 
cent,  interest,  and  he  wrote  to  A  engaging  to  replace 
the  6,000Z.  in  the  SI.  per  cents.  In  1822  B  ad- 
mitted his  obligation  to  restore  to  A  the  stock  sold 
out.  The  Court,  in  1852,  considering  that  the  con- 
tract was  for  restoring  the  stock,  and  that  A  had  not 
the  option  of  taking  stock  or  money,  held  that  the 
contract  was  not  usurious.  Godda/rd  v.  LetKbridge, 
16  Beav.  529. 

There  had  been  a  loan  of  money  on  the  security 
of  bills,  which  bills  being  unpaid,  others  for  a  larger 
amount  (including  the  interest  due  on  the  first  set) 
were  taken  in  their  stead  and  were  discounted,  and 
discounted  at  usurious  interest;  and  on  this  second 
occasion  a  warrant  of  attorney  was  taken,  on  which 
judgment  was  instantly  entered  up  and  registered  so 
as  to  become  a  charge  on  land  under  the  1  &  2  Vict, 
c.  110 : — Held,  that  the  lender  of  the  money  was 
entitled  to  enforce  his  security  against  the  land,  as 
the  circumstances  under  which  it  was  given  did  not 
render  it  void  under  the  2  &  3  Vict.  c.  37.  s.  1. 
Lame  v.  HmiocTc,  25  Law  J.  Rep.  (n.s.)  Chanc.  253; 
6  H.L.  Cas.  580 :  reversing  22  Law  J.  Rep.  (h.s.) 
Chanc.  985;  1  Drew.  587. 


(A) 


VENDOR  AND  PURCHASER. 

Contracts  and  Conditions  of  Sale. 

(B)  Title. 

(C)  Warranty. 

(D)  Lien  op  Vendor. 

(E)  Pdrohasek. 

(a)  Rights  and  Protection  of. 
(6)  Liabilities  and  Duties. 
(c)  Comveyamce  to. 

(F)  Interest  on  Purchase-Monet. 

(G)  Costs. 


(A)  Contracts  and  Conditions  of  Sale. 
One  of  the  conditions  of  sale,  subject  to  which  cer- 
tain copyhold  estates  were  purchased,  stipulated  that 
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the  vendors  should  not  be  required  to  produce  any 
deeds,  instiuments  or  documents  of  title  not  in  their 
possession,  and  all  deeds  of  covenant  for  production, 
and  attested,  official  or  other  copies,  or  extracts  of  or 
from  any  deed,  will,  &c.  whether  recited  or  referred 
to  in  the  abstract  or  not,  which  the  purchaser  should, 
subject  to  this  condition,  require  for  verifying  the 
abstract,  or  for  any  other  purpose,  and  all  certificates, 
&c.  required  to  prove  any  descent,  fact,  matter  or 
thing  whatsoever,  also  all  searches  and  inquiries  for 
the  purpose  of  ascertaining  where  such  instruments  or 
evidence  were  to  be  found,  and  all  costs  and  expenses 
incidental  thereto,  should  be  respectively  paid,  made, 
searched  for  and  obtained  by  and  at  the  expense  of 
the  purchaser  requiring  the  same,  and  all  expenses  of 
examination  and  comparison  of  the  abstract  with  the 
deeds,  and  of  procuring  the  production  of  such  deeds 
as  the  purchaser  under  this  condition  should  have  a 
right  to  require,  should  be  exclusively  borne  and  paid 
by  the  purchaser: — Held,  in  an  action  to  recover 
back  the  deposit  paid  upon  the  sale,  that  under  the 
above  condition,  the  vendors  were  not  bound  to  pro- 
cure a  covenant  for  the  production  of  two  deeds  not 
in  the  possession  of  the  vendor,  but  which  were  set 
out  in  the  abstract  of  title  delivered  to  the  purchaser, 
and  to  which  the  vendors  had  procured  access  for  the 
purpose  of  verifying  the  abstract.  Gabriel  v.  Smith, 
20  Law  J.  Rep.  (n.s.)  Q.B.  386;  16  Q.B.  Hep. 
847. 

Real  property  settled  upon  A  for  life,  with  remain- 
der to  trustees  upon  trust  for  sale,  and  to  stand  pos- 
sessed of  the  proceeds  for  all  the  children  of  A  equally, 
to  be  paid  on  their  attaining  twenty-one,  was  con- 
tracted to  be  sold  by  the  trustees  in  the  lifetime  of 
A.  A's  children  had  attained  twenty-one,  and  had 
conveyed  their  interests  to  trustees  for  the  benefit  of 
their  children,  who  were  minors,  without  any  power 
of  sale  being  given  to  such  trustees.  One  of  the 
conditions  of  sale  was  as  follows; — "The  purchaser 
shall  not  object  to  the  vendors'  title  on  the  ground 
that  the  sale  is  taking  place  in  the  lifetime  of  A. 
The  children  of  A,  or  the  assigns  and  trustees  of  such 
of  them  as  have  aliened  or  settled  their  estates  and 
interests,  shall,  if  required,  join  in  the  conveyance  to 
the  purchasers": — Held,  that  this  amounted  to  a 
warranty  that  the  children,  or  those  representing 
them,  were  in  a  condition  to  join  in  an  effectual  con- 
veyance to  the  purchaser,  and  that  the  purchaser  was 
not  precluded  from  relying  upon  this  defect  of  title. 
Mosley  v.  Bide,  20  Law  J.  Rep.  (n.s.)  Q.B.  S39; 
17  a.  B.  Rep.  91. 

All  objections  not  taken  by  a  certain  day  were  to 
be  considered  as  waived.  Before  the  day,  the  pur- 
chaser's solicitor  wrote  to  the  vendors'  solicitor,  ob- 
jecting to  the  title  solely  on  the  ground  of  the  sale 
taking  place  in  A's  Ufetime,  but  the  letter  inclosed  an 
opinion  upon  the  title,  which  expressly  pointed  out 
that  the  trustees  of  the  children's  shares  had  no 
power  to  join  in  the  conveyance: — Held,  that  the 
letter  and  opinion  must  be  read  together,  and  suffi- 
ciently stated  the  latter  ground  of  objection.     Ibid. 

A  contract  of  sale  described  the  property  pur- 
chased as  "The  cottage  and  paddock  comprising 
1  a.  2  r.  8  p.  situate  at,  &c.  described  in  the  particu- 
lars as  Lot  1."  The  description  of  Lot  1.  In  the 
particulars  was, "  The  property  comprises  1  a.  2  r.  8  p. 
situate,  &c.  consisting  of  a  cottage  and  paddock  in 
the  occupation  of  Mr.  P."    By  the  contract  of  sale. 


the  title  and  conveyance  were  to  be  completed  ac- 
cording to  the  conditions  of  sale.  One  of  these  was, 
"  The  property  comprised  in  the  particulars  is  pre- 
sumed to  be  correctly  described,  and  the  quantity  of 
the  land  shall  be  taken  as  stated  whether  more  or 
less  (although  the  title-deeds  state  such  quantity  to 
be  less)  without  any  compensation  on  either  side. 
And  no  other  evidence  of  identity  shall  be  required 
than  that  furnished  by  the  title-deeds,  and  the  state- 
ments therein  shall  be  deemed  conclusive  evidence  of 
the  identity  of  the  property,"  On  default  of  comple- 
tion the  deposit-money  was  to  be  forfeited.  The 
vendor  delivered  an  abstract  of  title  to  3r.  22  p. 
only : — Held,  that  the  mere  fact  of  a  title  to  land 
described  as  consisting  of  3  r.  22  p.  being  made  by 
the  vendor,  did  not,  under  the  circumstances,  autho- 
rize the  purchaser  to  contend  that  the  title  had  not 
been  made  according  to  the  conditions  of  sale,  and 
that  he  was  bound  to  complete.  Nicholl  v.  Cham- 
lers,  21  Law  J.  Rep.  (n.s.)  C.P.  64;  11  Com.  B. 
Rep.  9S6. 

A  &  Co.,  merchants  at  Londonderry,  had  instructed 
their  correspondent,  S  A,  a  merchant  in  London,  to 
purchase  corn  on  their  account.  S  A  purchased  a 
cargo  of  Indian  corn,  and  sent  a  contract  note  to  the 
vendors,  R  &  Co.,  which  stated  that  the  cargo  was 
"  sold  by  order  and  for  account  of  R  &  Co.  to  our 
principals,  shipped  per  OUopaira,  at  the  price  of 
24^.  &d.  per  quarter."  The  entry  of  the  sale  in  the 
books  of  R  &  Co.  made  S  A  "  debtor  to  the  cargo  of 
Indian  corn;"  and  they  sent  to  S  A  the  charter- 
party,  the  bill  of  lading  duly  indorsed,  an  invoice, 
and  an  order  directing  the  captain  to  act  upon  the 
instructions  of  S  A.  In  the  invoice  S  A  was  made 
the  purchaser  of  the  cargo.  On  the  day  of  the  pur- 
chase S  A  wrote  to  A  &  Co.,  advising  them  of 
"having  purchased  for  your  account  the  cargo  at 
24s.  9(i.,"  and  inclosing  the  bill  of  lading  and  other 
documents  received  from  R  &  Co.,  as  also  S  A's 
draft  for  l,S2Si.  16s.  id.  at  three  months,  and  an 
invoice  signed  by  S  A,  and  stating  that  the  cargo  was 
*'  bought  by  order  and  for  account  and  risk  of  A  & 
Co.,"  at  24s.  Sd.  per  quarter.  S  A  afterwards  wrote 
requesting  the  draft  to  be  made  payable  at  a  banker's, 
as  it  "  facilitates  our  discounting  the  bill."  The  draft 
was  returned  to  S  A  accepted.  S  A,  before  the  bill 
was  due,  became  bankrupt,  and  R  &  Co.  thereupon 
stopped  the  cargo  in  trandlu,  not  having  received 
payment  for  it  "  on  account  (as  they  stated)  of  the 
bankruptcy  of  the  cargo  buyer."  A  &  Co.  then 
wrote  to  R  &  Co.,  stating  that  S  A,  "from  whom  we 
bought  the  cargo,"  had  informed  them  of  its  being 
stopped,  and  stating  that  they  would  then  take  up 
their  acceptance  upon  the  cargo  being  allowed  to 
proceed.  A  &  Co.  afterwards  paid  to  R  &  Co.  the 
amount  of  the  cargo  (1,4722.  3s.)  as  invoiced  by 
R  &  Co.  to  S  A,  upon  being  indemnified  by  R  &  Co., 
and  the  cargo  was  allowed  to  proceed  as  ordered  by 
A  &  Co. : — Held,  in  an  action  by  the  assignees  of 
S  A  to  recover  the  amount  of  A  &  Co.'s  acceptance, 
that  the  documents  in  this  case  shewed  that  S  A  was 
the  purchaser  of  the  corn  from  R  &  Co.  and  the 
seller  of  it  to  A  &  Co.,  and  not  merely  an  agent;  that, 
therefore  R  &  Co.  had  not  at  the  time  the  right  of 
stoppage  in  transitu;  and  that  the  assignees  were 
entitled  to  recover  in  the  action.  Pennell  v.  Alexaiv- 
der,  23  Law  J.  Rep.  (n.s.)  Q.B.  171;  3  E.  &  B. 
283. 
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A  surplus  of  about  19  acres  in  one  lot  of  land 
purchased  under  conditions  of  sale,  and  stated  in 
the  particulars  taken  from  a  former  erroneous  sur- 
vey to  contain  70  a.  24  'p.  more  or  less,  and  a  de- 
ficiency of  about  lOf  a.  in  three  several  lots,  stated 
in  the  same  particular  to  contain  together  323.  a. 
2  r.  30  p.  more  or  less,  one  of  Urn  conditions  pro- 
viding for  compensation  for  any  error  in  the  par- 
ticulars, and  there  bang  no  intention  of  the  vendors 
to  sell  the  property  in  the  lum^: — ^H eld,  on  special 
case,  to  be  respectively  subjects  of  mutual  compen- 
sation by  the  vendors  and  purchaser.  LesUe  v. 
Tompson.  20  Law  3.  Rep.  (n.s.)  Chanc.  561  ;  9 
Hare,  268. 

Leasehold  property  put  up  for  sale  with  the 
condition  that  t^e  'lessor's  title  would  not  be  shewn 
and  should  not  be  inquired  into.  In  the  inquiry  as 
to  the  title  in  a  reference  to  the  Master,  the  pur- 
chaser shewed  that  the  lessors  wer«  a  canal  company, 
and  that  the  company  had,  under  their  act,  the 
power  of  selling  the  property,  but  not  the  power  of 

leasing  it: Held,  that  the  purchaser  was  precluded 

by  the  conditions  of  sale  from  taking  that  objection 
to  the  title.  Hume  v.  Sentley,  21  Law  J.  Rep. 
(K.s.)  Chanc.  760;  S  De  Gex  &  S.  520. 

A  signed  the  usual  agreement  for  purchase  at  an 
auction,  and  also  a  memorandum  that  he  had  pur- 
chased as  trustee  for  B,  who  was  present  and  paid 
the  deposit.  The  abstract  of  title  was  sent  to  a 
solicitor,  but  whether  he  acted  for  A  or  B,  or  both, 
was  disputed,  and  was  afterwards  sent  by  the  vendors 
to  B's  solicitor.  On  bill  filed  by  the  vendors  against 
A  and  B  for  specific  performance,  A  stated  as  above, 
but  B  stated  that  he  had  bought  the  property  as 
sub- purchaser  from  B: — Held,  that  the  contract 
having  been  entered  into  by  the  vendors  with  A,  the 
bill  must  be  dismissed  as  against  B,  but  that  A  was 
not  bound  by  any  communications  or  proceeding 
which  had  taken  place  as  to  title  or  otherwise  be- 
tween the  vendors  and  B.  ChadwicJc  v.  Maden,  21 
Law  J.  Rep.  (n.s.)  Chanc.  876j  9  Hare,  188. 

Where  there  is  one  entire  contract  for  the  sale  of 
intermixed  freehold  and  copyhold  lands,  and  of  the 
timber  on  both  lands,  and  the  vendor  stipulates 
against  distinguishing  the  freeholds  from  the  copy- 
holds, the  title  to  the  timber  follows  the  land,  and 
the  purchaser  cannot  insist  upon  having  the  timber 
growing  on  the  copyholds  distinguished  from  that 
growing  on  the  freeholds,  although  the  price  for  the 
timber  is  in  addition  to  that  for  the  land.  Crosse  v. 
Lawrence,  21  Law  J.  Rep.  (n.s.)  Chanc.  889  j  9 
Hare,  462. 

Under  a  contract  to  sell  a  copyhold  estate  and 
the  timber  upon  it,  at  a  certain  price  for  the  estate, 
and  an  additional  price  for  the  timber,  according  to 
the  amount  at  which  the  timber  had  been  previously 
valued  for  the  purpose  of  tiie  sale,  the  vendor  is  not 
bound  to  shew  any  licence,  custom,  or  grant  to  sell 
or  cut  the  timber.  Crosse  v.  Keene,  21  Law  J.  Rep. 
(n.s.)  Chanc.  892;  9  Hare,  469. 

A  purchaser  cannot  refuse  to  perform  a  contract 
to  purdiase  leaseholds,  because  the  lessee  or  cove- 
nantee i«  unknown,  if  the  tenants  regularly  pay  the 
rent  according  to  the  lease.  Flint  v.  Woodm,  22 
Law  S.  Rep,  (N.a.)  Chanc,  92;  9  Hare,  618. 

A  vendor  may  be  his  own  auctioneer,  and  may, 
unknown  to  the  bidders,  employ  a  person  to  bid 
progressively  up  to  a'reserved  price.     l.bid, 
PiQEBT,  1850—1855. 


Every  objection  to  title  or  contract  must  be  im- 
mediately notified  by  the  purchaser  on  becoming 
acquainted  with  it,  otherwise  it  will  be  deemed  to 
have  been  waived.     Ibid. 

An  agreement  to  purchase  an  estate  stipulated 
that  the  purchase  should  be  completed  on  the  25th 
of  October.  A  difficulty  occurred  in  making  out 
the  title,  and  the  purchaser's  solicitor,  before  the 
time  of  completion,  acceded  to  its  extension,  but  said 
that  he  should  treat  the  contract  as  at  an  end  if  the 
title  was  not  complete  on  or  before  the  5th  of  No- 
vember following ;  and  the  title  not  being  then  com- 
plete, the  purchaser  brought  an  action  for  the  deposit : 
.^Held,  upon  a  bill  for  specific  performance  by  the 
vendor,  that  the  contract  was  not  determined,  and  a 
decree  was  made  for  specific  performance,  with  costs. 
Parkmv.  Tliorold,  22  LawJ.Rep.(N.s.)  Chanc.  170; 
16  Beav.  59. 

Where  the  owner  of  a  reversionary  life  interest  in 
leasehold  estates  sold  the  same  by  private  contract, 
and  the  purchaser  obtained  only  the  opinion  of  an 
actuary  on  its  value,  without  taking  any  steps  to  ob- 
tain a  knowledge  of  its  market  value  with  reference 
to  its  local  circumstances,  and  the  vendor  instituted 
a  suit  to  rescind  the  sale  on  the  ground  of  inadequacy 
of  price,  the  Court,  considering  upon  the  evidence 
that  the  defendant  had  not  shewn  that  he  gave  the 
fair  market  value,  set  the  same  aside.  Edmairds  v. 
B-mt,  22  Law  J.  Rep.  (n.s.)  Chanc.  215 ;  2  De 
Gex,  M.  &  G.  55, 

If,  before  a  sale  of  a  reveraonary  interest,  the 
vendor  and  purchaser  concur  in  ascertaining  from 
persons  of  competent  skill,  and  who  have  a  know- 
ledge of  the  property  and  of  all  the  circumstances 
likely  to  influence  its  value,  and  also  a  well-con- 
sidered estimate  of  what  the  property  would  be 
likely  to  fetch  on  a  sale,  and  act  on  that  opinion : 
— SenMe,  that  the  Court  would  not  set  aside  the  sale 
merely  because  surveyors  should  differ  from  the  con- 
clusion on  which  the  parties  acted.     Ibid. 

Semlle — That  a  sale  by  auction  is  not  -neoessary 
to  sustain  a  purchase  of  a  reversion  if  impeaebed. 
Ibid. 

An  estate  was  put  up  to  sale  by  auction  on  the 
22nd  of  July.  By  the  conditions  of  sale  an  abstract 
of  title  was  to  be  furnished  within  seven  days  from 
the  day  of  sale  on  the  application  of  the  purchaser 
for  the  same;  all  objections  were  to  be  taken  within 
eight  days  of  such  delivery,  or  to  be  considered  as 
waived;  the  purchase  to  be  completed  on  the  8th  of 
August.  The  purchaser's  solicitor  called  for  the  ab- 
stract on  the  24th  of  July,  two  days  after  the  sale. 
The  estate  was  in  mortgage,  and  the  mortgagee  being 
abroad,  the  abstract  could  not  be  made  in  time,  but 
the  same  was  delivered  on  the  Brd  of  August,  The 
purchaser  thereupon  claimed  to  rescind  the  con- 
tract, and  brought  an  action  for  the  deposit.  The 
vendor  filed  'a  bill  for  specific  performance,  to  which 
the  purchaser  put  in  a  demurrer : — Held,  affirming  a 
decree  at  the  Rolls,  overruling  the  demurrer,  that 
time  in  the  delivery  of  the  abstract  was  not  of  the 
essence  of  the  contract.  Roberts  v.  Berry,  32  Law 
J.  Rep,  (II.S.)  Chanc.  398;  3  De  Gex,  M.  &  G.  284 : 
affirming  lO'  Beav,  31. 

An  offer  by  letter  to  purchase  a  house  at  a  given 

sum,  which  is  accepted   unconditionally,  will   not 

constructively  incorporate  particulars  and  conditions 

of  sale  into  the  contract  merely  because  the  pw» 
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chaser  and  his  agent  had  attended  the  auction,  and 
had  the  particulars,  &c.  given  to  them.  Cowley  v. 
Watts,  22  Law  J.  Rep.  (n.s.)  Chanc.  591. 

C  put  up  a  leasehold  house  for  sale  by  auction, 
at  which  W  and  his  agent  attended :  the  house  was 
not  sold,  but  W  through  his  agent  offered  to  the 
auctioneer  3,200/.  for  the  premises,  which  was  un- 
conditionally accepted.  Upon  a  bill  for  a  specific 
performance, — Held,  that  the  offer  and  acceptance 
formed  a  contract  to  purchase  the  premises ;  but 
that  the  attendance  at  the  previous  auction  and  the 
knowledge  of  the  conditions  of  sale  did  not  make 
them  a  part  of  the  agreement.     Ibid. 

Customary  leasehold  property  held  for  a  term  of 
twenty-one  years  was  described  as  customary  re- 
newable leasehold)  and  sold  subject  to  the  usual 
condition  as  to  compensation  in  case  of  misdescrip- 
tion, error  or  mistake  in  the  particulars; — Held,  on 
claim  by  the  purchaser,  that  the  error  was  one  of 
description,  and  not  a  defect  of  title,  and  that  the 
plaintiff  was  entitled  under  the  condition  to  a  decree 
for  specific  performance  ;  and  an  inquiry  was  direct- 
ed in  respect  of  the  compensation  for  the  difference 
in  value  between  the  actual  and  the  stated  tenure  of 
the  property.  Newhy  v.  Paynier,  22  Law  J.  Kep. 
(n.s.)  Chanc.  871. 

Property  sold  under  an  order  of  Court  was  de- 
scribed as  being  in  the  possession  of  A  B  at  a  yearly 
rent  of  i%l.  It  appeared,  however,  that  the  pro- 
perty was,  at  the  time  of  sale,  in  the  possession  of  a 
hostile  claimant ;  and  the  Court,  on  the  application 
of  the  purchaser,  discharged  him  from  his  purchase, 
refusing  to  give  the  vendor  time  to  recover  possession 
by  an  ejectment.  Lachlan  v.  Reynolds,  23  Law  J. 
Rep.  (N.s.)  Chanc.  8;  Kay,  62. 

Leasehold  hereditaments  were  agreed  to  be  sold, 
and  the  vendor  stipulated  that  he  would  produce  a 
good  and  marketable  title,  commencing  from  the 
freeholder,  but  that  no  title  should  be  called  for 
prior  to  the  lease  granted  by  D  S  to  the  vendor. 
The  lease  having  been  granted  pursuant  to  a  prior 
contract,  which  contract  had  been  mortgaged,  the 
purchaser  refused  to  complete,  and  the  vendor  filed 
a  claim  for  specific  performance ; — Held,  that  the 
word?  of  the  contract  were  ambiguous,  and  that  the 
purchaser  was  entitled  to  construe  them  most  fa- 
vourably to  himself;  and,  therefore,  that  if  the 
vendor  insisted  on  specific  performance,  the  disputed 
stipulation  must  be  construed  as  if  the  words  "  but 
no  title  shall  be  called  for  prior  to  the  lease  granted 
by  D  S  to  the  vendor"  were  omitted.  Rhodes  v. 
Ibbetson,  23  Law  J.  Rep.  (n.s.)  Chanc.  459;  4  De 
Gex,  M.  &  G.  787. 

An  annuity  was  granted  for  the  lives  of  four 
persons,  and  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  secured  by  a  term  in  a  reversion  of 
a  freehold  estate,  and  the  reversion  was  offered  for 
sale.  One  of  the  conditions  of  sale  was,  that  certain 
evidence  that  "  a  life  annuity  granted  to"  A  B  had 
not  been  paid  or  claimed  for  twenty  years,  should  be 
conclusive  evidence  that  the  annuity  and  term  had 
determined : — Held,  affirming  a  decision  of  one  of 
the  Vice  Chancellors,  that  the  condition  was  not 
binding,  as  the  condition  was  one  so  worded  as  to 
lead  a  purchaser  to  a  definite  conclusion  contrary  to 
the  real  facts  of  the  case.  Zirysdale  v.  Mar.e,  23 
Law  J.  Rep.  (n.s.)  Chanc.  S18;  5  De  Gex,  M.  &  G. 
103;  2  Sm.  &  G.  225. 


Where  there  is  a  condition  of  sale  that  "  if  from 
any  cause  whatever"  the  purchase  shall  not  be  com- 
pleted by  a  certain  day,  the  purchaser  shall  pay  in- 
terest, and  delay  take  place  which  is  occasioned  by 
the  state  of  the  title,  and  is  not  wilful,  the  purchaser 
is  not  discharged  from  the  payment  of  interest;  but 
where  the  first  abstract  was  not  a  complete  abstract, 
the  Court  gave  interest  only  from  the  same  period 
after  the  complete  abstract  was  delivered  as  was  equal 
in  duration  to  the  time  which,  by  the  contract,  was 
allowed  to  elapse  between  the  delivery  of  the  abstract 
and  the  day  wherefrom  interest  was  to  be  paid.  Shcr- 
win  V.  Shakspea/re,  23  Law  J.  Rep.  (n.s.)  Chanc.  898; 
5  DeGex,  M.&G.  517;  23Law J.  Rep.  (n.s.) Chanc. 
177;  17  Beav.  267. 

On  a  sale  of  land  by  auction,  one  of  the  conditions 
provided  that  the  purchaser  of  the  largest  lot  should 

be  entitled  to  the  possession  of  the  title-deeds: . 

Held,  that  the  purchaser  of  the  lot  largest  in  extent, 
and  not  largest  in  value,  was  entitled  to  the  deeds. 
Gnffiths  V.  HatcTiard,  23  Law  J.  Rep.  (n.s.)  Chanc. 
957;  1  Kay  &  J.  17. 

Upon  the  sale  of  certain  property,  comprising 
bouses,  lands  and  coal  mines,  lot  6.  in  the  particulars 
of  sale  was  described  as  "eighty  cottages  built  of 
stone  and  eight  cottages  partly  of  timber,  all  in  the 
occupation  of  the  S  colliery  or  their  under-tenants  or 
workmen."  The  purchaser  discovered  that  the  cot- 
tages were  built  by  the  owners  of  the  colliery  under 
lot  6,  but  had  been  transferred  to  the  S  colliery,  and 
that  they  were  let  to  workmen  belonging  to  that  col- 
liery, who  paid  no  rent  for  them.  A  claim  was  made 
by  the  vendor  to  the  free  occupation  of  the  cottages, 
under  a  lease  dated  in  1771.  The  purchaser  claimed 
compensation  in  respect  of  the  rent : — Held,  that  the 
facts  regarding  the  rent  ought  to  have  been  stated  in 
the  particulars,  and  that  the  purchaser  was  entitled 
to  compensation;  but  inquiries  were  directed  as  to 
the  title  of  the  vendor  to  the  free  occupation.  Brand- 
ling.^. Plv/mmer,  23  Law  J.  Rep.  (n.s.)  Chanc.  9fi0; 
2  Drew.  427. 

The  sale  of  a  manor  with  all  the  lord's  rights  in- 
definitely stated  will  not  be  held  to  include  valuable 
rights,  which,  at  the  time  of  the  sale,  the  vendor  had 
no  contemplation  of  selling,  and  which  were  discover 
ed  only  in  consequence  of  the  inquiries  made  by  the 
purchaser  in  investigating  the  title  of  the  vendor. 
Baxendale  v.  Seale,  24  Law  J.  Rep.  (n.s.)  Chanc. 
385;  19  Beav.  601. 

On  a  sale  by  a  trustee  he  stipulated  that  his  receipt 
should  be  deemed  an  effectual  and  conclusive  dis- 
charge, and  that  the  purchaser  should  not  require 
the  concurrence  of  the  heir  or  cestuis  que  trust.  A 
decree  was  made  for  specific  performance  and  refer- 
ence as  to  title.  The  Master  found  in  favour  of  tho 
trustee,  and  upon  exceptions  the  purchaser  contend- 
ed that  the  rule  as  to  the  concurrence  of  the  cestuis 
que  trust  being  one  for  their  protection,  it  was  a  breach 
of  trust  to  stipulate  that  they  should  not  ctmcur;  but 
the  Court  held  the  point  concluded  by  the  decree. 
Wilkimson  v.  HanHey,  15  Beav.  183. 

The  rule  that  the  costs  of  a  suit  for  specific  por- 
fonnance  depend  upon  when  the  title  was  first  shewn 
is  to  be  strictly  adhered  to.     Ibid. 

A  tenant  was  to  have  a  purchasing  clause  at  any 
time  within  nine  years  by  giving  three  months' notice. 
He  gave  the  notice  at  the  end  of  four  years,  and  de- 
lays occurring  the  three  months  elapsed.  Afterwards 
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the  landlord  threatened  hostile  measures  to  compel 
a  completion,  but  subsequently  gave  notice  that 
unless  the  purchase  should  be  completed  within  six 
weeks  he  should  treat  the  notice  as  void,  and  the  right 
of  purchasing  as  forfeited.  The  purchase  was  not 
completed  within  six  weeks ; — Held,  first,  that  though 
a  conditional  right  to  purchase  must  be  strictly  com- 
plied with,  yet  time  was  not  in  this  case  of  the  essence 
of  the  contract;  secondly,  that  if  it  had  been  it  was 
waived  by  the  landlord's  insisting  on  the  contract 
after  the  expiration  of  the  three  months;  thirdly,  that 
time  was  not  made  of  the  essence  of  the  contract  by 
the  notice;  and,  fourthly,  that  six  weeks  was  not 
under  the  circumstances  a  reasonable  time.  Pegg 
V.  Wisdert,  16  Beav.  239. 

Unless  a  valid  acceptance  be  given  within  a  rea- 
sonable time  to  a  written  offer  to  sell  an  estate  it  will 
be  treated  as  abandoned.  Williams  v.  WUliams,  17 
Beav.  213. 

In  1827  A  wrote  to  B  that  he  had  credited  B's 
account  with  220i.  in  consideration  of  an  agreement 
by  B  to  convey  two  houses.  The  abstract  was  deli- 
vered, but  there  was  no  acceptance  in  writing  on  the 
part  of  B.  Five  years  afterwards  B  filed  a  bill  against 
A  for  specific  performance.  A  swore,  and  it  was  not 
denied,  that  in  1827  he  abandoned  the  contract,  and 
that  in  1829  it  was  considered  broken  off  by  both 
parties.  It  appeared,  however,  that  B  had  in  the 
mean  time  the  benefit  of  the  credit  for  2201.  The 
Court  dismissed  the  bill  on  the  ground  of  the  delay. 
Ibid. 

Leaseholds  were  sold  under  the  Court  described  as 
"  a  bonded  sugar  refinery,"  and  the  lease  was  referred 
to,  which  contained  no  such  restriction.  The  abstract 
shewed  a  prior  agreement  for  the  lease  of  the  premises 
to  be  used  '*  for  refining  sugar  in  bond."  The  pur- 
chaser accepted  the  title,  paid  the  purchase-money 
into  court,  and  was  let  into  possession.  The  lessors 
afterwards  instituted  a  suit  to  rectify  the  lease  by 
introducing  the  restriction.  The  Court  refused  to 
compel  the  final  completion  of  the  purchase,  or  part 
with  the  purchase-money  until  the  result  of  the  suit 
was  known.    Bentleyt.  Craven,  17  Beav.  204. 

When  an  offer  in  writing  is  made  by  the  owner  to 
sell  an  estate  on  specified  terms,  and  this  is  uncondi- 
tionally accepted,  there  is  a  binding  contract  which 
neither  party  can  vary,  but  the  owner  is  entitled,  at 
any  time  before  his  offer  has  been  definitively  accept- 
ed, to  add  any  new  terms  to  his  proposal.  If  these 
be  refused,  the  treaty  is  at  an  end.  Honeyniom  v. 
Mwrryat,  21  Beav.  14. 

The  time  for  paying  the  deposit  may  be  made  an 
essential  term  for  entering  into  a  contract  for  sale  of 
an  estate.     Ibid. 

The  plaintiff's  solicitor  wrote  to  the  defendant's 
agent  that  he  was  instructed  to  make  him  an  offer  of 
26,000/.  for  the  purchase  of  his  estate.  The  defen- 
dant's agent  wrote  in  answer  that  he  was  authorized 
to  accept  the  offer  "  subject  to  the  terms  of  a  con- 
tract being  arranged"  between  the  two  solicitors : — 
Held,  that  this  was  not  a  concluded  contract.    Ibid. 

In  the  above  case,  the  owner's  solicitor  sent  the 
draft  of  an  agreement  for  the  perusal  of  the  pur- 
chaser's solicitor,  which,  amongst  other  stipulations, 
required  a  deposit  of  1,S00Z.  to  be  paid  down.  This 
term  was  objected  to,  and  after  some  delay,  and  be- 
fore the  plaintiff  had  acceded  to  it,  the  defendant 
required  it  to  be  paid  and  the  agreement  signed  before 


a  given  day  or  the  treaty  to  be  at  an  end.  This  was 
not  complied  with,  but  an  offer  was  subsequently 
made  to  sign  the  agreement  and  pay  the  deposit  re- 
quired, which  was  refused : — Held,  that  there  was  no 
contract  that  this  Court  could  enforce.    Ibid. 

Land  was  advertised  to  be  sold  in  lots  as  freehold 
subject  to  conditions,  one  of  which  was,  that  objec- 
tions to  the  title  not  made  within  a  prescribed  time 
should  be  considered  as  waived,  and  another  of 
which  provided  that  any  misstatement  of  the  quality, 
tenure,  outgoings  or  other  particulars  should  be  the 
subject  of  compensation.  An  objection  to  the 
title  of  one  lot  was  taken,  after  the  prescribed  time, 
that  it  was  of  copyhold  tenure.  It,  however,  ap- 
peared  that  under  a  composition  with  the  lord,  the 
rights  of  the  copyholder  were  such  as  to  render  the 
tenure  hardly  different  from  that  of  freehold : — Held, 
that  the  misdescription  did  not  form  a  ground  for 
resisting  a  specific  performance,  although  the  deci- 
sion might  have  been  otherwise  had  the  misdescrip- 
tion been  wilful.  Price  v.  Macaulay,  2  De  Gex,  M. 
&  G.  339. 

Another  lot  was  described  in  the  advertisements 
as  being  sold  with  a  certain  reservoir  and  waterworks, 
yielding  a  yearly  rental  of  601.  exclusively  of  the 
land  and  buildings.  An  objection  was  taken  after 
the  prescribed  time,  and  was  supported  by  the  fact 
that  this  rent  arose  from  supplying  with  water  cer- 
tain houses,  separated  from  the  reservoir  by  the  pro- 
perty of  strangers,  over  which  the  vendor  had  no 
right  to  carry  it  beyond  a  licence  from  year  to  year 
by  payment  of  a  rent : — Held,  that  the  description 
contained  such  a  misrepresentation  as  to  preclude  the 
vendor  from  enforcing  a  specific  performance,  and 
that  the  objection  was  not  one  as  to  title,  and  there- 
fore was  not  obviated  by  the  stipulations  as  to  time. 
Ibid. 

A  mortgagee,  with  power  of  sale,  obtained  a  fore- 
closure decree,  and  then  entered  into  an  agreement 
to  sell  the  estate,  with  a  clause  providing  that  as  the 
vendor  was  mortgagee  with  power  of  sale,  she  would 
only  enter  into  the  usual  covenant  that  she  had  not 
encumbered.  The  purchaser  objected  to  the  validity 
of  the  foreclosure  decree,  and  insisted  upon  having 
the  conveyance  under  the  power  of  sale,  and,  on  the 
vendor  declining  to  convey  in  that  form,  instituted  a 
suit  for  specific  performance,  in  which  the  vendor 
adduced  evidence  shewing  that  the  above-mentioned 
clause  was  inserted  by  inadvertence,  and  that  she 
never  intended  to  incur  the  risk  of  opening  the  fore- 
closure, by  conveying  under  the  power : — Held,  that 
the  misapprehension  was  a  sufiicient  defence  to  the 
enforcement  of  a  conveyance  under  the  power. 
Watson  V.  Ma/rston,  4  De  Gex,  M.  &  G.  230. 

A  B  became  the  purchaser  of  a  mansion-house 
and  park,  under  conditions  of  sale,  which  stated  that 
the  whole  property  was  freehold  except  eight  acres 
which  were  copyhold,  but  undistinguished  except  as 
to  not  including  any  of  the  buildings.  The  abstract 
of  title  having  been  delivered  and  discussions  thereon 
having  taken  place  which  raised  difficulties  in  the 
way  of  completing  the  purchjise,  a  supplemental 
agreement  was  entered  into,  detailing  what  requisi- 
tions as  to  title,  &c.  should  be  complied  with. 
Ariiong  these  requisitions  was  one  in  the  following 
words,  "  Declaration  of  identity  of  lands  mentioned 
in  deeds  to  those  now  sold" : — Held,  on  a  bill  filed 
by  the  vendor  for  specific  performance,  that  the  sup- 
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plemental  agreement  was  a  substitution  for  the 
original  contract,  and  that  A  B  was  not  entitled  to 
demand  that  the  vendor  should  distinguish  the  free- 
hold from  the  copyhold  parts  of  the  premises,  so  as 
to  shew  that  the  latter  did  not  include  any  of  the 
buildings.  Damson  v.  BrieJcmoM,  3  Mac.  &  6.  53. 
Upon  a  sale  by  auction  of  a  large  parcel  of  land 
in  sixty  lots,  the  particulars  and  condition&  of  sale 
referred  to  a  plan  on  which  several  roads  were 
marked  out  so  as  to  provide  frontages  for  all"  ihe  lots, 
but  there  was  no  intention  that  any  lot  was  to  have 
rights  of  way  beyond  the  road  adjoining  it,  and 
directly  leading  into  the  public  highway.  In  a  suit 
by  a  purchaser  of  two  lots  for  a  specific  performance, 
the  question  arose  as-  to  what  rights  of  way  he  was 
entitled  to  have  conveyed  to  him  ; — Held,  that  the 
Court  could  only  act  on  the  footing  of  the  contract, 
and  that  the  purchaser  coul'd  only  claim  a  light  of  way 
over  the  road  ajbining  the  lots,  and  directly  thence 
into  the  public  highway.  Mandall  v.  Mail,  4  De 
Gex  &  S.  343. 

An  hotel-keeper,  who  was  also  the  owner,  agreed', 
on  the  24th  of  March  1851,  to  sell  his  hotel,  and  to 
assist  in  carrying  on  the  business  for  two  years,  re- 
ceiving half  the  profits.  The  purchaser's  wife'  (who 
was  th«  hotel-keeper's  daughter}  Went  on  the  pre* 
mises,  and  assisted  in  managing  the  concern.  From 
the  purchaser's  letters  it  appeared  that  he  was  not 
able  to  supply  the-  funds  necessary  to  carry  on  the 
business,  andf  in  a  letter  of  the  24th  of  May  1861, 
he  wrote  thus  to  the  hotel-keeper,  "You  must  mort- 
gage or  SL'U  the  premises."  He  subsequently  asked 
the  hotel-keeper  to  give  him  a  mortgage  on  the 
hotel  for  sums  which  he  claimed  to  be  due  to  him, 
and  brought  an  action  against  the  hotel-keeper  for, 
among  other  things,  a  remuneration  in  respect  of  the 
services  of  his  (the  purchaser's)  wife  above  men- 
tioned. The  hotel-keeper  became  bankrupt.  Upon 
a  claim  filed  by  the  purchaser  against  the  assignees, 
claiming  that  they  should  elect  specifically  to  per- 
form the  agreement,  or  that  it  should  be  declared 
that  the  purchaser  was  entitled  to  a  lien  for  the 
sums  he  had  advanced  under  the  contract, — Held, 
that  although  the  purchaser  would  have  been  entitled 
to  a  lien  if  the  contract  had  failed  through  the  ven- 
dor's fault,  yet  that  as  the  purchaser  had  himself 
abandoned  the  contract,  the  purchaser  was  not  en- 
tilled  to  any  lien,  and  his  claim  was-  dismissed. 
Diim  v.  Grant,  5  De  Gex  &  S,  451, 

A  landowner  agreed  to  sell  land  to  a  railway  com- 
pany, and  the  company,  requiring  immediate  posses- 
sion of  it,  ofifered  to  deposit  the  purchase-money  in 
a  certain  bank,  in  the  joint  name&  of  the  vendor  and 
the  chairman  of  the  company,  pending  the  investiga- 
tion of  the  title.  The  vendor  assented  to  the  deposit 
being  made,  but  in  a  different  bank,  and  stipulated 
also  that  he  should  be  paid  51.  per  cent,  interest 
from  the  time  possession  was  given.  The  deposit 
was  accordingly  made,  and  possession  taken  by  the 
company.  Before  the  conveyance  was  conypleted, 
the  bankers  with  whom  the  money  stood  became 
bankrupt,  and  most  of  it  was  lost : — Held,  that  the 
loss  must  be  borne  by  the  vendor,  the  deposit  having 
been  made  and  accepted  as  payment,  and  not  merely 
as  security.  St.  Paid  v.  the  Birmingham,  Wolver- 
hampton and  Stour  Valley  Rail.  Co.,  11  Hare,  305. 
The  particulars  of  sale  erroneously  (but  without 
any  fraud)  described  a  part  of  the  property  as  cus- 


tomary leasehold,  holden  of  a  certain  manor,  and 
renewable  every  twenty-one  years,  at  a  customary 
fine  (an  annual  rent  of  10s.).  This  property  proved  to 
be  holden  only  for  the  residue  of  a  lease  for  twenty- 
one  years,  at  a  rent  of  10s.  without  any  customary 
right  of  renewal.  One  of  the  conditions  of  sale  fixed 
the  time  at  which  any  objections  to  the  title  of  the 
vendor  should  be  taken,  and  enabled  him  at  any 
time,  after  the  delivery  of  such  objections,  to  vacate 
the  sale.  Another  condition  provided  that  the  pur- 
chaser should  accept  the  existing  lease  and  the 
assignment  to  the  vendor  as  a  sufficient  title  to  the 
leasehold  property,  and  a  further  condition  stipulated 
that  if,. through  any  mistake,  the  estate  should  be 
improperly  described,  or  any  error  or  misstatement 
be  inserted  in  the' particulars,  such  error  or  misstate- 
ment should  not  vitiate  the  sale,  but  the  vendor  or 
purchaser  should  allow  or  pay  compensation.  Upon 
a  bill  by  the  purchaser  against  the  vendor: — Held, 
that  the  purchaser  was  entitled  to  specific  perform- 
ance of  the  contract,  with  compensation  for  the  ab- 
sence of  any  customary  right  of  renewal,  the  same 
being  a  misstatement  or  misdescription  within  the 
last-mentioned  condition.  Pceinter  v.  Newhy,  11 
Hare,  26. 

That  the  power  reserved  to  the  vendor  of  vacating 
the  sale,  must  be  construed  to  apply  only  to  a  case 
of  dispute- arising  upon  an  objection  of  title.     Ibid. 

That  the  claim  of  the  purchaser  for  compensation 
in  respect  of  the  absence  of  any  customary  right  to 
renew  the  lease,  was  not  an  objection  to  the  title 
within  the  meaning  of  the  particulars  and  conditions 
of  sale.     Ibid. 

It  is  n  misdescription  in  particulars  of  sale  to 
describe  a  house  as  No.  58,  Pall  Mall,  opposite 
Marlborough  House,  when  the  house  was,  in  fact, 
not  in  Pall  Mall,  but  was  situate  behind  No.  57, 
Pall  Mall,  having  an  entran-ee  wi-th  a  door  which, 
for  many  years,  bore  the  designation  of  No.  58,  and 
a  separate  passage,  about  60  feet  long  and  3  feet  8 
inches  wide,  across  the  ground-floor  of  No.  57,  be- 
tween the  basement  and  upper  stories  of  No,  57 ; — 
Held,  that  the  particulars  having  indicated  no  pecu- 
liarity in  the  access  to  the  house,  and  the  objection 
on  this  point  having  been  taken-  as  soon  as  it  was 
known,  the  purchaser  was  entitled  to  have  the  con- 
tract rescinded.     Stanton  v.  Tattersall,  1  Sm.  &  G. 

Land  was  sold  by  the  mortgagees  of  B,  consisting 
of  a  certain'  plot,  surTOunded  by  a  ring  called  the 
Park  Drive.  It  was  stipulated  that  if  used  for  build- 
ing, villas  of  a  certajn'size  were  to  be  built.  That  the 
ground  between  the  villas  and  th«  park  drive  should 
be  laid  out  in  lawn  or  pleasure  grounds  down  to  the 
park  drive.  That  a  footpath  of  the  width  of  fifteen 
feet  should  be  laid  out  round  the  whole  of  the 
northern,  southern  and  eastern  boundaries  of  the 
said  land.  The  park  drive,  round  the  circular  piece 
belonging  to  B,  the  part  outside,  bad  originally  been 
his,  but,  with'  a  small  exception,  had  been  sold  by 

him  : Held,  that  the  condition  about  the  footpath 

Was  too  vague  to  be  enforced,  and  that  the  purchaser 
was  not  bound  to  make  it,  and  could  not  be  restrained 
from  using  the  land  in  any  way  inconsistent  with 
making  it.     Taylor  v.  GUbertson,  2  Drew.  391.    • 

Where,bythecondition8  ofsale,  it  is  agreed  thatthe 
vendor  shall  retain  the  title-deeds,  "  and  that  a  cove- 
nant will  be  entered  into  foe  the  production  of  such  of 
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them  as  are  not  enroUetl,  and  for  giving  attested  or 
other  copies  thereof  to  tlie  respective  purchasers  at 
their  expense,'"'  a  purchaser  has  not,  on  completion,  a 
ri(;ht  to  attested  copies  at  the  expense  of  the  vendor. 
Cutton  V.  Scudamore,  1  Kay  &  J.  321. 

(B)  Title. 

Where  a  deed  acknowledged  by  a  married  womaii, 
under  the  3  &  4  Will.  4.  c.  74,  forms  an  essential 
part  of  a  title,  a  good  title  is  not  made  out  to  a  pur- 
chaser by  the  mere  production  of  the  deed,  with  an 
indorsement  thereon  of  an  acknowledgment  before  a 
Judge;  proof  must  also  be  given  of  a  certificate  of 
such  acknowledgment  filed  of  record  in  the  Common 
Pleas,  pursuant  to  the  85th  section.  JoUy  v.  Han- 
coch,  22  Law  J.  Kep.  (n.s,)  Exch,  38;  7  Exch. 
Kep.  820. 

A  lease  with  a  proviso  of  forfeiture  for  breach  of 
covenants  contained  a  covenant  by  the  lessee  to  iiv- 
sure  and  keep  insured  the  demised  premises  during 
the  term.  The  lessee  had  insured,  but  did  not  pay 
the  last  premium  of  insurance  until  one  month  after 
it  was  due : — Held,  that  he  had  thereby  incurred  a 
forfeiture,  which  the  lessor  could  enforce  notwith- 
standing such  payment  of  the  premium;  and  that 
although  the  lessor  had  taken  no  step  to  enforce  the 
forfeiture,  a  purchaser,  with  whom  the  lessee  had 
contracted  to  sell  his  term,  might  refuse  to  complete 
his  contract,  S'nd  might  reclaim  his  deposit;  and, 
therefore,  that  the  lessee  could  not  recover  from  the 
purchaser,  as  money  due  upon,  an  account  stated, 
the  amount  of  the  deposit  for  which  the  latter  had 
given  his  I  O  U,  and  that  the  defendant  had  a  good 
defence  under  the  general  issue.  Wilson  v..  Wilson^ 
23  Law  J.  Rep.  (n.s.)  C.P.  137;  14  Com.  B.  Rep, 
616. 

A  purchaser  must  take  a  title,  though  depending 
on  the  invalidity  of  a  voluntary  conveyance  as  against 
a  purchaser  for  valuable  consideration  with  notice. 
Butterfield  v.  Heaih,  22  Law  J.  Rep.  (K.s.)  Chano. 
270;  15  Beav.  408. 

The  Court  will  not,  in  a  suit  for  specific  perform- 
ance, force  on  a  purchaser  a  title  which  depends  on 
the  question  whether  the  vendor  had  or  had  not,  at 
the  time  of  his  purchase,  notice  of  a  prior  incum- 
brance. Freer  v.  Hesse,  22  Law  3,  Rep-  (h.s.) 
Chanc.  597;  4  De  Gex,  M.  &  G.  495. 

In  1843,  a  judgment  was  registered  against  A.  In 
1844,  A  mortgaged  real  estate  to  B,  with  a  power  of 
sale,  and  B  at  the  same  time  procured  an  assignment 
to  be  made  to  a  trustee  for  him  of  the  residue  of  a 
satisfied  term.  It  was  not  proved  or  alleged  that  B 
had  any  notice  of  the  judgment  at  the  time  of  his 
conveyance.  In  1846  B  contracted  to  sell  to  C.  In 
a  suit  for  specific  performance,  by  B  against  C,  the 
Court  refused -to  compel  C  to  complete,  except  on 
the  terms  of  the  judgment  creditor  joining  in  the 
conveyance.    Ibid. 

In  1843,  a  judgment  was  registered  against  A.  In 
1844,  A  mortgaged  real  estate  to  B,  with  a  power  of 
sale.  In  1846,  B  contracted  to  sell  the  estate  to  C. 
In  1848,  the  five  years  from  the  time  of  the  registra- 
tion of  the  judgment  expired.  The  judgment  was 
afterwards  re-registered  in  1 850,  but  before  the  com- 
pletion of  the  contract.  Whether  the  judgment  so 
re-registered  would  prevail  either  against  B  or  C, 
^ucere.     Ibid. 

In  1843,  a  judgment  was  registered  against  A.   In 


1844,  A  mortgaged  real  estate  to  B,  with  a  power  of 
sale.  B,  at  the  same  time,  procured  the  assignment 
to  a  trustee  for  him  of  the  residue  of  a  satisfied  term. 
B,  at  the  date  of  his  conveyance,  had  no  notice  of 
the  judgment.  In  1846,  B  contracted  to  sell  the 
estate  to  C.  Whether  in  the  event  of  a  conveyance 
by  B  to  C,  the  term  would,  under  the  Satisfied 
Terms  Act,,  protect  C  from  the  judgment,  qumre. 
Ibid, 

Conditions  of  sale,,  which  state  certain  facts,  and 
represent  that  certain  acts  were  done  in  error,  and 
that  the  vendors-  could  sell  an  absolute  interest,  will 
not  preclude  a  purchaser  from  requiringproof  of  the 
title.  Johnson  v.  Smdlep,  22  Law  J.  Eep.  (n.s.) 
Chanc  826  ;  17  Beav.  223, 

A  bankrupt  was  seised  of  copyhold  premises  for 
an  estate  tail  in  remainder  expectant  upon  the  de- 
cease of  a  tenant  for  life.  His  assignees,  in  1832, 
sold  oivly  the  interest  to  which  the  bankrupt  was  en- 
titled for  life  after  the  death  of  the  then  tenant  for 
life.  This  was  purchased  by  the  bankrupt  himself, 
who  had  obtained  his  certificate.  In  1846  the  tenant 
for  life  in  possession  died,  the  bankrupt  entered  into 
possession  and  surrendered  the  estate,  and  was  re- 
admitted in  fee.  In  1851  the  assignees,  considering 
they  were  entitled  to  the  bankrupt's  interest  as 
tenant  in  tail,  again  put  up  the  estate  to  auction, 
subject  to  the  life  interest  purchased  by  the  bank- 
rupt; but  upon  a  bill  against  the  purchaser  for  the 
specific  performance  of  the  contract, — Held,  that  an 
interest  for  the  life  of  the  bankrupt  alone  vested  in 
the  assignees,  and  that,  as  the  estate  tail  could  not 
have  been  barred  before  the  bankrupt  obtained  his 
certificate,  it  was,  upon  the  death  of  the  tenant  for 
life,  a  new  right,and  that  no  estate  or  interest  accrued 
to  the  assignees  in  respect  thereof;  and  the  bill  was 
dismissed,  with  costs.    Ibid. 

Upon  the  sale  of  an  advowson  by  a  devisee,-  the 
abstract  disclosed  a  title  in  the  heir-at-law  of  the  tes- 
tator, the  advowson  having  been  purchased  after  the 
date  of  his  will,  which  was  made  prior  to  the  7  Will . 
4.  &  1  Vict.  c.  26.  Upon  the  objection  being  made 
known,  an  instrument  of  republication  was  produced, 
and  a  statutory  declaration  under  the  5  &  6  Will.  4. 
c.  62.  was  made  by  the  attesting  witnesses  of  its  due 
execution.     The  purchaser  refused  to  complete  his 

purchase;  and  upon  a  bill  filed  by  the  vendor, 

Held,  that  the  purchaser  could  only  be  compelled  to 
complete  the  purchase  upon-  the  validity  of  the 
document  being  proved  by  evidence,  which  would 
enable  the  Court  to  establish  it  against  an  heir-at- 
law,  and  that  the  eodieil  ought  to  be  proved  in  the 
ecclesiastical  court ;.  that  the  purchaser  was  not 
liable  to  pay  interest  upon  the  purchase-money,  as 
the  title  was  not  complete  until  after  the  suit  was 
instituted;  but  as  the  defendant's  denial  of  the  vali- 
dity of  the  codicil  had  increased  the  expenses  of  the 
suit,  the  decree  for  specific  performance  was  made 
without  costs.  WedekcU  v.  Nixon,  22  Law  J.  Rep. 
(h.s.)  Chanc.  939 ;  17  Beav.  ]  60. 

A  agreed  to  sell  an  estate  to  B,  subject  to  a  mort- 
gage. The  contract,  which  was  dated  in  August 
1849,  contained  the  stipulations  that  B  should  indem- 
nify A  ftom  the  mortgage  debt,  that  B  should  be 
entitled  to  immediate  possession,  and  that  an  ab- 
stract of  title  should  be  delivered  to  B,  at  the  expense 
of  A,  within  a  month.  By  another  agreement  B 
agreed  to  pay  for  his  abstract  "  when  require4 " 
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liy  him.  In  April  1850  B  took  possession  of  the 
properly.  No  abstract  of  title  was  required  or  de- 
livered. B  suffered  the  interest  on  the  mortgage 
debt  to  fall  into  arrear,  and  the  mortgagees,  in  con- 
sequence, recovered  some  interest  from  A,  and  took 
possession  of  the  mortgaged  property.  In  a  suit  for 
specific  performance,  instituted  in  January  1853  by 
A  against  B, — Held,  that  B  was  to  be  taken  as 
having  accepted  the  title,  and  was  not  entitled  to 
have  it  investigated.  SiVbald,  v.  Zowrie,  23  Law 
J.  Eep.  (n.s.)  Chanc.  593. 

In  the  abstract  of  title  delivered  to  a  purchaser  of 
an  estate  put  up  for  sale  under  a  decree  of  the  Court 
of  Chancery,  a  will  was  incorrectly  abstracted  ;  but 
the  same  abstract  set  out  a  recital  in  another  docu- 
ment, which  gave  the  correct  words  of  the  will.  The 
purcliaser's  counsel  called  attention  to  the  abstract 
of  the  will,  and  desired  that  it  should  be  examined 
with  the  originaL  This  the  solicitor  neglected  to  do, 
and  the  purchaser  paid  his  purchase-money  into 
court.  Subsequently  the  error  was  discovered,  and 
the  purchaser  presented  a  petition  to  have  the  con- 
tract rescinded,  and  the  purchase-money  repaid: — 
Held,  that,  the  money  being  still  within  the  controul 
of  the  Court,  the  application  was  not  too  late,  and 
that  the  purchaser's  counsel  having  been  evidently 
misled  by  the  abstract,  the  purchaser  was  entitled 
to  rescind  the  contract ;  but  that,  as  the  matter  had 
gone  so  far  owing  to  his  own  negligence  in  not  exa- 
mining the  will,  he  must  pay  all  the  costs  of  the 
application,  except  those  of  the  vendor.  M'Culloch 
V.  Gregory,  24  Law  J.  Eep.  (n.s.)  Chanc.  246  ;  1 
Kay  &  J.  2SC. 

By  agreement,  dated  the  12th  of  November, 
1853,  A  agreed  to  take  underleases  of  two  houses 
from  B,  the  fixtures  to  be  taken  at  a  valuation.  One 
of  the  terms  of  the  agreement  was,  that  A  should 
have  possession  of  the  property  on  the  21st  of 
November;  but  the  agreement  was  silent  as  to  the 
title  or  the  delivery  of  an  abstract. ,  A  entered  into 
possession  on  the  12th  of  November,  and  on  the  2nd 
of  December  he  concurred  in  the  nomination  of  an 
agent  to  value  the  fixtures,  having  previously,  by 
letter  to  B,  desired  the  preparation  of  the  leases  to 
be  deferred  for  a  short  time.  On  the  8th  of  Decem- 
ber A  ad%'ertised  for  sale  his  interest  in  the  premises, 
and  on  the  Sth  of  March  1854  he,  for  the  first  time, 
required  an  abstract  of  title.  In  a  suit  for  specific 
performance  by  B  against  A, — Held,  affirming  the 
decree  below,  that  A  had  by  his  conduct  jvaived  his 
right  to  call  for  the  lessor's  title.  Sim^xon  v.  Sadd, 
24  Law  J.  Rep.  (n.s.)  Chanc.  562;  4  De  Gex,  M. 
&  G.  665:  affirming  23  Law  J.  Rep.  (n.s.)  Chanc. 
873;  2  Sm.  &  G.  469. 

The  defendant  sold  and  conveyed  some  undivided 
shares  in  various  properties.  Disputes  afterwards 
arose  as  to  what  shares  had  been  purchased.  They 
agreed  to  settle  all  these  disputes  and  signed  a  written 
agreement  that  the  plaintiff  should  pay  the  defen- 
dant 9,500Z.,  and  that  the  defendants  should  execute 
such  deeds  as  the  plaintiff  should  require  for  the 
conveyance  of  the  estate.  Upon  a  bill  for  specific 
performance,' — Held,  that  the  defendant  was  not 
bound  to  deduce  any  title  to  the  property.  Godson 
V.  Twtier,  15  Beav.  46. 

A  residence  with  four  acres  was  sold.  It  turned 
nut  that  there  was  no  title  to  a  slip  of  ground  of 
jbout  a  quarter  of  an  acre  between  the  house  and 


the  high  road : — Held,  that  it  was  not  a  proper  sub- 
ject for  compensation,  and  that  a  good  title  could 
not  be  made.     Perkins  v.  Ede,  16  Beav.  193. 

A  purchaser  having  retained  the  abstract  for  five 
months,  made  no  objections  to  the  title,  but  simply 
■  required  the  vendor  to  verify  the  abstract  with  the 

title-deeds : Held,  that  he  must  be  deemed  to  have 

accepted  the  title.     Pegg  v.  Wi«den,  1 6  Beav.  239. 

The  purchaser  of  property  has  notice  of  the 
interests  of  a  tenant  in  possession,  and  the  purchaser 
of  leaseholds  notice  of  what  it  is  he  purports  to  buy, 
and  that  he  must  be  bound  by  all  tiie  covenants  of 
the  lease;  but  one  who  contracts  for  a  lease  from  a 
party,  with  knowledge  that  he  holds  under  a  lease- 
hold title,  has  notice  of  ordinary,  but  not  of  unusual 
covenants  in  the  original  lease.  WUbraliam  v. 
Jdvesey,  18  Beav.  206. 

Covenants  in  restraint  of  trade,  in  a  trading 
liability  are  not  considered  usual  covenants.     Ibid. 

The  defendant  agreed  with  the  plaintiff  to  take  a 
house  in  the  Strand,  to  be  used  for  the  business  of 
printing.  Nothing  was  said  as  to  covenants.  The 
plaintiff  was  a  lessee  under  a  lease  containing  cove- 
nants against  "  obnoxious  trades,"  and  the  defendant 
was  told  that  the  premises  were  leasehold.  A  refer- 
ence as  to  title  was  directed,  having  regard  to  the 
covenants  in  the  lease  and  the  purposes  for  which 
the  premises  were  taken.     Ibid. 

A  testatrix  gave  the  residue  of  her  real  and  per- 
sonal estate,  subject  to  the  payment  of  her  debts 
and  legacies,  to  or  in  trust  for  D  absolutely,  and  she 
appointed  D  and  R  executors  of  her  will.  D  died, 
and  R  by  deed  reciting  that  the  debts  and  legacies 
had  been  paid  out  of  the  personal  estate,  conveyed 
the  real  estate  to  D's  devisees : — Held,  that  the 
devisees  could  make  a  good  title  without  proof  of 
the  fact  of  payment  of  debts  and  legacies  as  stated 
in  the  recital,  and  that  a  purchaser  from  them  was 
not  bound  to  inquire  as  to  such  payment.  Starry  v. 
Wcdsh,  18  Beav.  559. 

On  a  sale  by  the  above  purchaser,  subject  to  a 
condition  that  "  if  from  any  cause  whatever  the  pur- 
chase-money was  not  paid  on  a  given  day,  interest 
would  be  payable," — Held,  that  delay  caused  by' 
requiring  proof  of  the  fact  of  payment  of  the 
before-mentioned  debts  and  legacies  did  not  prevent 
the  operation  of  the  condition.     Ibid. 

When  a  vendor  can  make  a  title  to  three-fourths 
only  of  the  property  sold,  the  purchaser  is  not  en- 
titled to  take  the  three-fourths  with  au  abatement, 
but  he  may  take  the  three-fourths  at  the  price 
agreed  on  for  the  whole.  Man  v.  Topham,  19 
Beav.  576. 

On  a  sale  of  real  estate  by  a  trustee,  under  a  will 
open  to  suspicion  as  having  been  obtained  by  undue 
influence,  the  title  was  approved,  but  before  the 
actual  completion  of  the  contract  the  heir-at-law 
gave  notice  that  he  intended  to  dispute  the  will,  and 
brought  an  action  against  the  tenant  for  rent.  The 
purchaser  thereupon  refused  to  complete,  and  a  bill 
for  specific  performance  was  filed ;  but  before  it  came 
to  a  hearing,  the  action  brought  by  the  heir  was 
tried  and  a  verdict  given  against  the  heir.  A  re- 
ference as  to  title  was  then  directed ;  and  the  Master 
having  reported  in  favour  of  the  title,  a  decree  was 
made  for  specific  performance.  On  appeal,  however, 
by  the  purchaser,  the  Lord  Chancellor  (Lord  Cotten- 
ham)  ordered  the  case  to  stand  over  generally,  with 
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liberty  for  the  vendor  to  take  such  proceedings  for 
establishing  the  will  as  he  should  be  advised.  The 
vendor  then  instituted  a  suit  against  the  heir,  which 
resulted  in  the  will  being  established.  The  Lord 
Chancellor  (Lord  Truro)  thereupon  confirmed  the 
decree  for  specific  performance,  and  directed  the 
purchaser  to  pay  interest  from  the  time  when  under 
the  contract  the  sale  oilght  to  have  been  completed, 
and  also  to  pay  the  costs  of  the  suit  subsequently  to 
the  hearing  when  the  reference  aa  to  title  was 
directed.  His  Lordship  held,  that  at  the  time  there 
had  been  such  reasonable  inquiry  into  the  title  as 
ought  to  have  satisfied  the  purchaser,  and  that,  there- 
fore, the  consequences  of  the  further  proceedings  by 
which  the  will  was  established,  both  in  reference  to 
the  costs  of  the  suit  for  specific  performance  and  the 
payment  of  interest,  must  fall  on  the  purchaser. 
Grove  v.  Bastard,  1  De  Gex,  M.  &  G.  69. 

The  judgment  of  Lord  Cottenham  in  this  case, 
2  Phil.  619,  observed  upon.     Ibid. 

A  testator  devised  land,  subject  to  payment  of  his 
debts,  to  A  and  B,  their  heirs  and  assigns,  and  he 
authorized  his  executors  thereinafter  mentioned,  with 
the  approbation  of  his  trustees  for  the  time  being, 
to  sell  any  part  of  his  estates; — Held,  that  the  sur- 
viving executor,  with  the  assent  of  trustees  appointed 
by  the  Court  of  Chancery  (in  whom  the  devised 
lands  were  vested  by  a  vesting  order)  could  make  a 
good  title.  Brassy  v.  Chalmers,  i  De  Gex,  M.  & 
G.  628. 

A  lessor  being  in  possession  of  a  lease  of  certain 
messuages,  granted  an  underlease  of  one  (No.  7)  to 
A,  who  subsequently  assigned  it  to  B.  The  lessor 
by  his  will  devised  the  leaseholds  to  trustees,  who, 
under  an  order  of  the  Court,  sold  inter  alia  No.  7 
to  a  purchaser,  in  tiie  particulars  of  sale  No.  7 
being  described  as  leased  to  A.  On  investigating 
the  title,  it  appeared  that  the  parcels  set  out  in  the 
underlease  to  A  were,  by  clerical  mistalte,  the  par- 
cels of  No.  6.  The  trustees  after  the  sale  obtained 
an  order  of  the  Court  to  correct  this  mistake  by 
authorizing  an  assignment  to  the  tenant  of  No.  6, 
and  a  new  underlease  with  proper  parcels  to  the 
tenant  of  No.  7,  and  the  Court  overruled  an  objec- 
tion' to  the  title  by  the  purchaser  of  No.  7,  and 
compelled  him  to  complete  his  purchase.  Grissell 
v,  Peto,  2  Sm.  &  G.  39. 

A  purchase  was  to  be  completed  on  the  25th  of 
October.  Before  that  day  arrived,  the  purchaser,  at 
the  vendor's  request,  extended  the  time  to  the  oth 
of  November.  The  title,  however,  was  not  com- 
pleted on  that  day : — Held,  that  the  purchaser  was 
at  liberty  to  abandon  the  contract.  Pa/rlcin  v. 
ThoroU,  2  Sim.  N.S.  L      " 

The  presumption  is  that  a  surrender  will  bar  an 
estate  tail  in  copyholds  until  a  contrary  custom  is 
shewn.     Geold  v.  White,  Kay,  683. 

Copyholds  having  been  sold  subject  to  a  condition 
that  all  statements  and  recitals  in  any  of  the  title 
deeds  or  muniments  of  title  should  be  considered  aa 
satisfactory  evidence  of  the  facts  stated  or  recited, 
and  in  case  any  purchaser  should  not,  within  four- 
teen days  from  the  delivery  of  the  abstract,  declare 
his  dissatisfaction  with  the  title,  and  point  out  some, 
valid  objection  thereto,  the  same  should  be  considered 
as  accepted.  The  purchaser  objected  that  the  first 
surrender  on  the  abstract  was  by  A  and  I,  his  wife, 
which  said  I,  it  was  therein  stated,  "  had  then  lately 


been  admitted  there  tenant  in  tail  according  to  the 
custom  of  that  manor,"  and  that  there  was  nothing 
to  shew  how  the  estate  tail  had  been  barred.  After- 
wards the  purchaser  required  evidence  that  the 
custom  of  the  manor  warranted  estates  tail.  The 
first  surrender  was  dated  in  1801,  and  was  con- 
ditionally only.  In  1815  the  same  parties  made  an 
absolute  surrender  in  fee,  under  which  the  possession 
had  been  enjoyed  ever  since : — Held,  that  the 
recital  was  conclusive  evidence  under  the  conditions 
of  siile  of  the  fact  that  I.  had  been  admitted  tenant 
in  tail,  but  not  that  this  was  according  to  the  cus(;om 
of  the  manor,  for  this  was  not  a  single  fact,  but  a  de- 
duction from  a  series  of  facts;  but  hold,  that  this  re- 
cital, coupled  with  the  conditional  surrender  of  1801, 
the  absolute  surrender  of  1815,  and  the  subsequent 
possession  consistently  with  that  title,  was  sufficient 
evidence  that  the  custom  of  the  manor  did  warrant 
estates  tail.    Ibid. 

(C)  "Warranty. 

The.  defendant,  whose  horse  wjis  at  an  auction 
stable  for  sale,  seeing  the  plaintiff  on  the  day  before 
the  sale  examining  the  horse,  told  him  bond  fide  that 
the  horse  was  "  sound  in  every  respect."  Next  day 
the  horse  was  put  up  for  sale  by  auction  without  a 
warranty,  and   the  plaintiff,  induced  by  what  the 

defendant  had  told  him,  became  the  purchaser  : 

Held,  in  an  action  for  a  breach  of  warranty,  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
horse  was  sold  with  a  warranty;  the  representation 
by  the  defendant  not  forming  part  of  the  contract  of 
sale.  ffopMns  v.  Tafiqueray,  23  Law  J.  Rep.  (u .s. ) 
C.P.  162;  IS  Com.  B.  Rep.  130. 

Qum'e — as  to  the  validity  of  a  secret  warranty  if 
given  by  the  defendant  to  the  plaintiff,  the  sale  being 
by  public  auction  without  warranty.     Ibid. 

(D)  LiEK  OP  Vendor. 

A  special  contract  for  the  payment  of  purchase- 
money  must  be  explicit  to  deprive  a  vendor  of  his 
lien  upon  the  estate  sold ;  and  though  a  conti'act  is 
stated  in  the  conveyance  of  the  estate,  evidence  may 
be  given  to  shew  the  real  nature  of  the  transactiim, 
and  a  subsequent  purchaser  is  bound  to  inquire 
whether  it  was  accepted  in  substitution  of  the  lieu. 
Frail  V.  Ellis,  22  Law  J.  Rep.  (n.s.)  Chanc.  467: 
16  Beav.  360. 

Where  an  estate  was  "expressed  to  have  been  con- 
veyed in  consideration  of  iSQl.  down  and  a  bill  of 
exchange  for  SOOi.  payable  in  three  months,— Held, 
that  the  vendor  might  give  evidence  of  the  real 
nature  of  the  transaction,  and  that  his  lien  was  not 
discharged;  and  a  mortgagee  having  notice  through 
the  solicitor  who  had  been  employed  in  all  the 
transactions,  was  bound  to  see '  that  the  vendor's 
claim  for  his  purchase-money  was  satisfied.     Ibid. 

A  contract  for  the  sale  of  an  estate  made  in  March 
1811,  stipulated  that  the  purchase-money  should  be 
paid  on  the  13th  of  May  following.  The  purchase- 
money  was  not  paid,  but  the  purchaser  entered  info 
possession,  and  he  and  persons  claiming  under  him 
continued  in  such  poasession.  In  1834  their  agent 
signed  a  written  acknowledgment  of  the  vendor's 
title  sufficient  to  take  his  lien  for  the  principal  of  the 
purchase-money  out  of  the  Statute  of  Limitations, 
3  &  4  Will.  4.  c.  27.  ».  40.  In  1849  the  assignees 
of  the  vendor  filed  «  bill  seeking  to  enforce  the 
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vendoi's  lien  on  the  estate  for  the  purchase-money  : 
— Held,  that  the  42nd  section  of  the  statute  did  not 
apply  to  the  arrears  of  interest,  but  that  the  whole 
was  recoverable  from  the  13th  of  May  1811.  Toft 
V.  Sleeenson,  5  De  Gex,  M.  &  G.  735. 

(E)    POKCHASEK. 

(o)  Rights  and  Protection  of. 
In  the  year  1641  a  rent-charge  of  3i.  was  granted 
to  trustees,  and  made  payable  out  of  two  pieces  of 
marsh  land;  the  trusts  declared  were  for  charitable 
purposes.  The  last  trustee  died  in  1764;  no  new 
trustees  had  been  appointed,  and  it  was  not  known 
in  whom  the  rent-charge  was  legally  vested;  it  was, 
however,  paid  to  the  minister  and  churchwardens  of 
the  parish  by  the  successive  owners  of  the  lands 
until  the  year  1832,  when  the  trustees  of  the  will  of 
the  last  owner  sold  the  land  to  the  defendant,  who 
never  had  any  notice  of  the  rent-charge,  and  never 
made  any  payment  in  respect  of  it.  Upon  an  in- 
formation and  bill  on  behalf  of  the  charity, Held, 

that  the  defence  of  a  purchase  for  value  without 
notice  was  good;  the  principle  of  the  Court  is, 
neither  to  afford  assistance  nor  prejudice  the  rights 
of  the  purchaser  for  value,  but  to  leave  the  parties 
to  their  remedy  at  law;  and  the  paribh  having 
neglected  to  obtain  new  trustees  of  the  rent-charge, 
this  bill  was  dismissed,  but  without  costs.  Attorney 
General  v.  Willcins,  22  Law  J.  Rep.  (N.s.)  Chanc. 
830;  17  Beav.  285. 

(6)  lAabilities  and  Duties. 

A  purchaser  cannot  throw  upon  a  vendor  the  risk 
of  investing  the  purchase-money  pending  the  com- 
pletion of  the  contract ;  but  if  invested  with  the 
consent  of  the  vendor  it  becomes  his  property,  and 
he  is  entitled  to  any  increase  in  the  value  of  the 
investment.  Bii/rroughes  v.  Brown,  22  Law  J.  Rep. 
(n.s.)  Chanc.  148;  9  Hare,  609. 

A  purchaser  will  not  be  bound  to  see  to  the 
application  of  the  purchase-money  of  an  estate 
charged  by  will  with  a  mortgage  in  exoneration  of 
other  estates,  where  the  testator  mentions  the  mort- 
gage debt,  and  without  giving  it  any  priority,  charges 
the  estate  with  the  payment  of  that  and  all  his  other 
debts.  Bobinsonv.  Lowater,  23  Law  J.  Rep.  (n.s.) 
Chanc.  641 ;  5  De  Gex,  M.  &  G.  272;  17  Beav.  692. 

Wliere  a  purchaser  of  shares  in  a  mine  had  not 
relied  upon  the  representations  of  the  vendor  as  to 
the  value  of  the  mine,  but  had  himself  inspected  the 
mine,  the  Master  of  the  Rolls  refused  to  relieve  him 
from  his  contract : — Held,  on  appeal,  that  as,  upon 
the  evidence,  there  was  no  proof  that  the  represen- 
tations made  by  the  defendants  were  untrue  asser- 
tions which,  if  taken  as  true,  would  have  added  to 
the  value,  nor  that  these  representations  were  merely 
conjectural,  the  plaintiff  was  not  entitled  to  relief  in 
equity,  but  that  his  bill  must  be  dismissed  without 
prejudice  to  any  action  he  might  be  advised  to  bring. 
Jennings  v.  Broughton,  23  Law  J.  Rep.  (h.s.) 
Chanc.  999;  5  De  Gex,  M.  &  G.  126;  22  Law  J. 
Bep.  (n.s.)  Chanc.  585;  17  Beav.  234. 

In  1835  A  contracted  to  purchase  an  estate 
described  as  "  redeemed  from  land-tax."  The  only 
evidence  on  the  abstract  in  support  of  this  allegation 
was  a  certificate,  dated  in  1799,  by  which  certain 
commissioners,  acting  under  the  36  Geo.  3.  c.  60, 
contracted  with  W  and  M,  as  guardians  of  P,  an 


infant,  for  the  redemption  of  the  land-tax  charged 
on  this  estate.  A  made  no  inquiry  as  to  the  circum- 
stances attending  the  redemption,  took  a  conveyance, 
and  enjoyed  the  property,  free  from  all  claims  in 
respect  of  land-tax,  until  1850,  when  the  adminis- 
trator of  P  filed  a  bill  claiming  a  lien  upon  the 
estate  in  respect  of  land-tax  redeemed.  It  appeared 
that  at  the  time  of  the  redemption,  F  was  tenant 
in  tail  of  the  estates  under  a  will,  and  he  afterwards 
died  an  infant,  and  the  said  W  and  M,  who  were 
trustees  under  the  will,  but  not  guardians  of  P, 
had  applied  the  accumulated  rents  of  the  infant 
for  this  purpose;  and,  by  a  decree,  made  in  1803, 
it  was  declared  that  the  representatives  of  P  had  a 
lien  upon  the  estate  for  an  annuity  equal  in  amount 
to  the  land-tax  redeemed.  In  1831  a  subsequent 
tenant  in  tail  suffered  a  recovery  and  sold  the  estate 
to  A  free  of  land-tax: — Held,  reversing  the  decision 
below,  that  A  was  not  affected  with  constructive 
notice  that  the  money  by  which  the  land-tax  had 
been  redeemed  was  taken  from  a  fund  not  applicable 
to  this  purpose,  particularly  as  the  testator  had  given 
W  and  M  his  residuary  personal  estate,  in  trust  to 
invest  it  in  the  purchase  of  lands  to  be  settled  to  the 
like  uses  as  the  devised  estates.  Ware  v.  Lord 
Bgmont,  24  Law  J.  Rep.  (n.s.)  Chanc.  361;  4  De 
Gex,  M.  &  G.  460:  reversing  23  Law  J.  Rep.  (k.s.) 
Chanc.  499. 

Where  a  purchaser  is  sought  to  be  affected  with 
constructive  notice,  the  question  is  not  whether  by 
a  cautious  prudence  he  might  not  have  acquired" 
knowledge,  but  whether  his  not  obtaining  it  was  an 
act  of  gross  and  culpable  negligence.     Ibid. 

Although  a  purchaser  obtained  an  estate  from  a 
lunatic  through  undue  influence  and  for  an  inade- 
quate consideration,  a  Court  of  equity,  upon  the  sale 
to  a  subsequent  purchaser  for  value,  without  notice, 
would  not,  in  the  absence  of  proof  of  notice,  look  at 
any  evidence  to  vitiate  the  sale.  Gre&nslade  v. 
Dare,  24  Law  J.  Bep.  (n.s.)  Chanc.  490;  20  Beav. 
284. 

A  purchaser  must  not  disregard  plain  marks  and 
symbols  of  fraud.  The  facts,  therefore,  of  each 
case  must  be  considered  with  a  view  to  uphold  pur- 
chasers for  value  without  notice,  and  at  the  same 
time  to  suppress  fraud.     Ibid, 

In  the  absence  of  traces  to  excite  suspicion  of 
fraud  lapse  of  time  will  exonerate  a  purchaser  from 
making  inquiries  into  circumstances  connected  with 
a  previous  transaction,  although  they  were  alleged  to 
have  been  based  in  fraud.     Ibid. 

Upon  the  purchase  of  an  advowson  from  an 
alleged  lunatic,  the  absence  of  a  receipt  for  the  pur- 
chase-money on  the  deed  of  conveyance,  the  non- 
residence  of  the  rector,  the  vendor,  and  an  apparent 
inadequacy  of  price  were'  considered  insufficient  to 
put  a  purchaser  thrice  removed  upon  such  inquiries 
as  would  affect  him  with  notice.     Ibid. 

The  Court,  although  it  may  disregard  a  single 
fact,  will  give  effect  to  it  when  combined  with  other 
circumstances  which  tend  to  shew  that  a  purchaser 
had  notice.     Ibid. 

A  purchaser  under  an  order  in  lunacy  paid  his 
purchase-money  in  the  manner  directed  by  the 
Lords  Commissioners  in  Lunacy,  disregarding  a 
charge  of  the  plaintiff  and  a  suit  to  enforce  it,  of 
which  he  had  notice.  The  amount  was  principally 
applied  in  payment  of  the  costs  of  the  receiver  in 
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lunacy,  relating  to  the  sale,  &c.  Upon  a  bill  by 
the  plaintiif  to  malse  the  purchaser  liable  for  not 
seeing  to  the  due  application  of  the  purchase-money, 
the  IMaster  of  the  Bolls,  considering  himself  bound 
by  the  order  in  lunacy,  and  as  having  no  jurisdiction 
to  alter  it,  retained  the  bill,  with  liberty  to  the 
plaintiff  to  apply  in  lunacy  for  the  discharge  or 
variation  of  the  order.  Norris  v.  Lord  Dvdley 
Stum-t,  16  Beav.  359. 

A  testator  ordered  his  debts  to  be  pEiid  by  his 
executors,  and  after  giving  legacies  he  gave  the  resi- 
due of  his  real  and  personal  estate,  subject  as  afore- 
said, to  A,  and  he  appointed  A  and  B  executors : — 
Held,  that  if  the  legacies  were  charged  on  the  real 
estate,  the  debts  must  also  be  charged  thereon;  and 
that,  therefore,  A  was  able  to  give  valid  receipts  for 
the  purchase-money  of  the  real  estates,  which  re- 
lieved a  purchaser  from  the  necessity  of  seeing  to  its 
application.     Dowlmg  v.  Hvdson,  1 7  Beav.  248. 

An  estate  was  mortgaged  to  A,  and  afterwards  to 
the  defendant.  The  plaintiff  subsequently  obtained 
a  registered  judgment  against  the  mortgagor.  The 
defendant  then  purchased  the  equity  of  redemption 
without  searching  for  judgments.  On  a  bill  to  charge 
the  equity  of  redemption  with  the  judgment,  the 
Court  held,  that  the  defence  of  "  purchase  for  valu- 
able consideration  without  notice"  was  available  in 
this  case;  secondly,  that  on  the  evidence  no  notice 
was  proved;  thirdly,  that  it  was  incumbent  on  a 
purchaser  to  search  for  judgments.  Larie  v.  Jack- 
ton,  20  Beav.  535. 

A  purchaser  having  notice  that  another  person  or 
his  under-tenant  is  in  possession  of  the  property,  is  not 
justified  in  presuming  the  possession  of  that  person 
to  be  the  possession  of  the  vendor,  but  is  bound  to 
make  inquiries  of  the  person  who,  by  himself  or 
his  under-tenant,  is  so  in  possession,  or  he  will  be 
deemed  to  have  notice  of  the  title  of  such  person. 
Bailey  v.  Mchairdson,  9  Hare,  734. 

An  agreement  on  the  sale  of  an  estate  that  the 
title-deeds  should  be  delivered  to  the  purchaser  on 
the  completion  of  the  contract,  but  as  the  deeds 
related  also  to  other  property  belonging  to  the 
vendors,  the  purchasers  should  enter  into,  or  procure 
to  be  entered  into,  one  or  more  proper  or  sufficient 
covenant  or  covenants  with  the  vendors,  for  the  pro- 
duction and  delivery  of  copies  of  such  deeds.  The 
purchasers  were  trustees,  and  entered  into  the  con- 
tract in  pursuance  of  the  directions  in  the  will  of 
their  testator,  for  the  investment  of  his  personal 
estate  in  the  purchase  of  lands,  to  be  settled  to 
certain  uses  creating  estates  for  life,  with  remainders 
over  in  strict  settlement.  The  estates  were  conveyed 
by  the  vendors  to  the  purchasers  to  the  uses  declared 
by  the  will  of  their  testator : — Held,  that  the  agree- 
ment to  enter  into  a  proper  and  sufficient  covenant, 
for  the  production  of  the  deeds,  did  not  mean  that 
the  vendors  should  be  entitled  to  a  covenant  which 
would  secure  to  them  their  production  at  all  times 
and  under  all  circumstances ;  that  the  word  "suffi- 
cient" was  connected  with  the  word  "proper";  that 
the  extent  and  sufficiency  of  the  covenant  must,  in 
a  great  degree,  depend  on  the  mode  in  which  the 
conveyance  was  taken;  that  releasees  to  uses  do  not 
stand  in  a  worse  position  than  trustees  who,  accord- 
ing to  the  ordinary  rule  of  the  Court,  are  required 
to  covenant  for  their  own  acts  only;  and  that  the 
Court  would  not  compel  the  purchasers,  who  were 
DiOEST,  1850—1855. 


only  releasees  to  uses — especially  after  the  uses  were 
executed  by  statute — to  enter  into  such  covenants. 
Onslow  V.  Lord  Londesborough,  10  Hare,  67. 

Testatrix  by  her  will  declared  that  every  person 
thereby  made  tenant  for  life,  should  have  such  and 
the  like  powers  of  leasing,  selling  and  exchanging 
any  part  of  the  devised  estate  as  were  by  her  father's 
will  given  to  the  tenants  for  life  and  in  tul  mentioned 
in  his  will,  or  to  the  trustees  thereof.  It  appeared 
that  the  father's  will  did  not  give  a  tenant  for  life  or 
in  tail  any  power  of  leasing,  selling  or  exchanging,  but 
gave  trustees  full  power  to  sell  and  exchange  the 
hereditaments  therein  comprised  and  to  give  receipts 
for  the  purchase-money: — Held,  that  tenant  for 
life  in  possession  of  the  estate  devised  by  the  testa- 
trix had  the  same  powers  of  selling  and  exchanging 
that  estate  as  were,  by  the  father's  will,  given  to  tlie 
trustees,  but  that  such  powers  did  not  extend  to 
giving  receipts.     Cox  v.  Cox,  1  Kay  &  J.  251. 

Semble — that  the  difficulties  which  might  be  met 
with  in  exercising  such  power  of  sale  in  the  absence 
of  a  power  to  give  receipts,  might  be  removed  by 
paying  the  money  into  court  under  the  Trustees'  Re- 
lief Act,  Stat.  10  &  11  Vict.  c.  96,  and  that  upon 
such  payment  the  purchaser  might  safely  complete. 
Ibid. 

(c)  Conveyance  to. 

A  purchaser  of  property  included  in  one  contract 
may  divide  the  property  purchased  and  apportion 
the  purchase-money,  and  he  may  direct  its  convey- 
ance to  be  made  by  the  vendors  in  such  manner  as 
he  may  deem  most  expedient,  and  by  one  or  more 
deeds;  but  in  this  case  the  objections  on  both  sides 
being  frivolous,  the  decree  was  made  without  costs. 
Clmrlc  V.  May,  22  Law  J.  Rep.  (n.s.)  Chanc.  302; 
16  Beav.  273. 

(F)  Interest  on  Purohase-Monbt. 

Real  estate,  including  property  in  possession  and 
in  reversion,  was  put  up  for  sale  by  auction  in  lots, 
under  a  condition  that  the  vendors  should  confirm 
the  Master's  report  of  purchases  on  or  before  the 
the  25th  of  December  1849,  and  that,  on  or  before 
that  day,  each  purchaser  should  pay  his  purchase- 
money  into  court,  and  be  entitled  to  the  rents  of  his 
lot  from  that  day,  and  that  if,  from  any  cause  what- 
ever, the  purchase-money  should  not  be  so  paid, 
he  should  pay  interest  on  it  at  5/.  per  cent,  from 
that  day.  A  purchased  a  reversion  in  fee,  being 
one  of  the  lots.  Through  the  default  of  the  vendors, 
the  Master's  report  was  not  confirmed  until  August 
18S1.  Motion  that  A  should  pay  his  purchase- 
money  into  court  with  interest  from  the  2Sth  of 
December  1849  : — Held,  that  interest  was  payable 
fiom  that  day  at  4/.  per  cent.  Wallis  v.  Sarel, 
21  Law  J.  Kep.  (n.s.)  Chanc.  717;  5  De  Gex  & 
S.429. 

By  a  contract  for  purchase,  interest  was  to  be 
paid  on  the  purchase-money  from  the  26th  of 
December  1852,  if  the  purchase  was  not  then  com- 
pleted. Certain  objections  and  requisitions  were 
made  with  regard  to  the  title.  The  purchaser 
declining  to  complete  until  these  were  satisfactorily 
answered,  the  vendor  filed  a  claim  for  specific  pep- 
formance  on  the  2nd  of  May  1853,  and  in  the  fol- 
lowing month  sent  copies  of  certain  deeds,  upon 
reoyiviiig  which  the  purchaser,  in  November, 
5  A 
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accepted  the  title.  The  claim  came  on  to  be  heard, 
when  the  Court,  considering  that  these  deeds  were 
not  essential  to  the  title,  decreed  specific  perform- 
ance, with  costs,  and  interest  to  be  paid  by  the  pur- 
chaser from  the  26th  of  December  18.52.  Litch- 
field V.  Brovm,  23  Law  J.  Rep.  (n.s.)  Chanc.  176. 

Upon  the  sale  of  a  reversion  interest  is  payable 
upon  the  purchase-money  from  the  date  of  the 
contract.  Bailey  v.  Collett,  23  Law  J.  Rep.  (n.s.) 
Chanc.  230;  18  Beay.  179. 

It  is  a  general  rule  of  equity  that  if  a  purchaser 
is  in  possession  of  an  estate,  receiving  the  rents,  he 
is  liable  to  pay  the  purchase-money,  and  that  the 
purchase-money  being  retained  by  him  will  carry 
interest  to  be  paid  by  him  to  the  seller.  An  agreement 
which  appears  to  prevent  the  application  of  this  rule, 
will  be  examined  in  a  court  of  equity  by  its  aid,  and 
will,  or  will  not,  be  enforced,  according  to  the  circum- 
stances.    Birch  V.  Joy,  3  H.L.  Cas.  S6S. 

B,  in  March  1812,  contracted  for  the  pitrchase  of 
an  estate  from  C  for  90,0001.  The  estate  was  very 
much  encumbered,  and  C  was  to  make  a  title  free 
from  all  incumbrances,  except  one  mortgage  of 
12,000^  B,  on  being  put  into  possession  of  part  of 
the  estates,  was  to  pay  16,0002.  on  the  24th  of  June 
1812,  "  and  a  further  sum  of  4,000i.  at  Michaelmas 
next,  on  C  putting  B  into  the  actual  possession  of 
the  remainder,  free  from  all  incumbrances  except 
the  mortgage  for  12,000Z. ;  the  further  sum  of 
25,000/.  in  March  1813;  16,500t  in  March  1816, 
and  16,500Z.  in  March  1818."  B  was  to  grant  C  a 
mortgage  of  all  the  estates  for  securing  these  three 
sums  at  the  respective  times  aforesaid,  "with  legal 
interest  from  Michaelmas  next."  The  20,000;. 
thus  agreed  to  be  paid  in  two  sums  within  the  first 
year  not  having  been  paid  by  B,  nor  any  of  the 
incumbrances  cleared  off  by  C,  a  new  agreement 
was  entered  into  in  October  1812.  B  was  forthwith 
to  advance  10,000t  to  pay  off  certain  incumbrances. 
He  was  to  be  let  into  immediate  possession,  to  be 
entitled  to  the  rents  and  profits  "  from  Michaelmas 
last,"  and  to  be  at  liberty  to  cut  timber,  &c.  The 
conveyances  were  to  be  executed  as  soon  as  existing 
difficulties  could  be  removed,  and  every  possible 
exertion  was  to  be  made  to  that  end.  It  wasiurther 
agreed,  that  "the  interest  of  the  remainder  of  the 
purchase-money  shall  not  commence  till  Lady-day 
next,  in  case  the  title  shall  be  perfected,  and  the 
conveyances  and  other  assurances  executed  at  that 
time,  and  if  not,  then  to  commence  on  the  execution 
of  such  assurances."  B  was  let  into  possession,  but 
the  business  was  not  completed.  In  a  suit  by  B  for 
specific  performance,  an  account  was  directed;  and, 
held,  first,  that,  under  the  clause  in  the  second  agree- 
ment exempting  "the  remainder  of  the  purchase- 
money"  from  the  payment  of  interest,  the  sum  re- 
maining unpaid  of  the  20,000t,  and  the  three  sums 
coDstitutiiig  the  58,000/.  must  be  taken  to  come 
under  that  description;  secondly,  that  the  exemption 
of  a  purchaser  in  possession  of  the  estate  from 
liability  to  interest  on  the  purchase-money,  though 
permissible  if  the  agreement  had  been  speedily 
executed,  would  not  be  enforced  by  any  Court  of  equity 
where  that  state  of  things  continued  for  many  years ; 
and  thirdly,  that  the  second  contract  must  be  taken  to 
have  failed  by  circumstances,  and  that  the  first  con- 
tract must  be  decreed  to  be  executed  so  far  as  it  had 
xemaioed   unexecuted,  and  the  House  of  Lords 


ordered  the  accounts  to  be  settled  on  these  prin- 
ciples.    No  costs  were  given.     Ibid. 

A  purchase  was  to  be  completed  on  a  given  day, 
when  the  purchaser  was  to  have  possession,  and  it 
was  provided  "  that  if  from  any  cause  whatever,"  the 
purchase-money  should  not  be  then  paid,  the  pur- 
chaser should  pay  interest.  A  delay  of  six  months 
accrued  from  the  default  of  the  vendor  in  not  fur- 
nishing proper  abstracts  : — Held,  that  the  purchaser 
must  pay  interest  unless  he  gave  up  the  rent  during 
that  period.     Cowpe  v.  Bdkewell,  13  Beav.  421. 

In  the  absence  of  any  express  stipulation,  the 
expenses  and  outgoings  of  property  sold  must  be 
borne  by  the  vendors  down  to  the  time  when  the 
purchaser  could  prudently  take  possession,  i.e. donn 
to  the  time  when  a  good  title  was  shewn.  Carrodus 
V.  Shwrp,  20  Beav.  66. 

The  validity  of  a  leasehold  title  depended  on  the 
lessors'  assent  to  the  assignment.  The  assent  was 
not  given  until  after  suit  by  vendor : — Held,  that  tiie 
vendor  must  bear  the  rent,  rates,  taxes  and  outgoings 
down  to  the  date  of  the  assent,  and  on  the  other 
hand,  the  purchaser  must  pay  interest  from  that 
time.     Ibid. 

An  estate  was  mortgaged  in  1841  for  2,000i.,  with 
interest  at  Bl,  per  cent.  In  1842  the  mortgagor 
died,  and  in  the  same  year  the  devisees  of  the  equity 
of  redemption  sold  by  auction  the  mortgaged  pre- 
mises, together  with  other  lands  of  the  mortgagor,  for 
2,700/.,  to  the  mortgagee.  The  usual  deposit  was 
paid  at  the  time  of  the  sale;  and  by  the  conditions 
of  sale  4/.  per  cent,  was  payable  on  the  balance  of 
the  purchase-money.  The  mortgagee  entered  into 
possession  in  1842,  and  remained  in  such  possession 
until  her  death,  in  1847,  when  her  devisees  entered 
into  possession.  Upon  a  claim  filed  by  the  devisees 
of  the  mortgagor  against  the  devisees  and  executors 
of  the  mortgagee  for  specific  performance  of  the 
contract  to  purchase  eleven  years  after  the  sale,  no 
demand  having  been  made  during  that  period,  either 
for  the  payment  of  the  residue  of  the  purchase- 
money  into  court,  or  for  interest  on  the  mortgage, 
— Held,  under  tiie  circumstances,  that  a  set-off  j)ro 
tamto  was  to  be  inferred  at  the  date  when  possession 
was  taken  by  the  mortgagee,  and  that  from  that 
period  interest  at  41.  per  cent,  only  was  payable 
upon  the  balance  of  the  purchase-money.  Wallls  v. 
Bastard,  i  De  Gex,  M.  &  G.  2S1. 

The  rule  that  where  a  vendor  fails  to  complete  at 
the  time  agreed  upon,  the  purchaser  by  providing 
himself  with  the  money,  and  giving  notice  that  it  is 
lying  idle,  may  free  himself  from  payment  of  subse- 
quent interest,  is  settled  by  well-established  authori- 
ties, and  could  not  have  been  intended  to  be  rendered 
doubtful  by  the  dicta  in  De  Visme  v.  De  Vwme,  1 
M.  &  G.  362.  Dyson  v.  Somby,  4  De  Gex  &  S. 
481. 

A  purchaser  liable  to  pay  interest  on  his  purchase- 
money  may  deduct  income  tax  from  such  interest. 
It  was  the  practice  to  deduct  the  tax  from  the  inter- 
est on  debts  upon  promissory  notes  and  the  like  in 
the  offices  of  the  Masters  in  Chancery.  Bebh  v. 
Bunny,  1  Kay  &  J.  216. 

The  tax  is  not  deducted  on  payment  of  purchase- 
money  into  court;  but  the  purchaser,  it  seems,  may 
apply  to  have  it  deducted  when  the  purchase-money 
is  paid  out  of  court.  The  words  "yearly  interest" 
in  section  40.  of  16  &  17  Vict.  c.  34.  mean  not  only 
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interest  accruing  de  amno  in  airmwm,  but  any  interest 
at  a  fixed  rate  per  cent,  per  annum,  though  accruing 
de  die  in  diem.     Ibid. 

(G)   Costs. 

A  entered  into  a  written  contract  for  the  sale  of 
an  estate  to  B.  B  declined  to  perform  the  contract 
on  the  ground  of  inadequacy  of  value.  In  a  suit  by 
A  against  B  for  a  specific  performance,  by  a  decree, 
dated  in  April  1851,  it  was  declared  that  A  was  en- 
titled to  a  specific  performance  ofthe  agreement,  and 
a  reference  was  made  to  the  Master  to  inquire  whe- 
ther A  could  make  a  good  title,  and,  if  so,  to  state 
when  such  good  title  was  first  shewn ;  and  costs  were 
reserved.  The  Master  found  that  a  good  title  was 
made,  and  that  it  was  first  shewn  in  April  1852 : — 
Held,  that  A  was  entitled  to  the  costs  of  the  refer- 
ence to  the  Master.  A,bbott  v.  Sworder,  22  Law  J. 
Rep.  (N..S.)  Chanc.  236;  4  De  Gex  &  S.  448. 

Where  a  purchaser  objects  to  specific  performance 
of  contract  for  sale  upon  other  grounds  than  those 
of  title,  and  fails,  and  the  vendor  does  not  make  out 
his  title  until  sifter  decree,  the  purchaser  is  liable  to 
the  costs  of  the  vendor's  suit  for  specific  performance, 
except  the  costs  of  making  out  the  vendor's  title. 
Abbott  V.  Calton,  22  Law  J.  Rep.  (n.s.)  Chano.  936. 

Where  the  Court  has  declared,  in  a  suit  for  specific 
performance  by  a  vendor,  that  the  concurrence  of 
judgment  creditors  was  necessary,  that  being  the 
substantia]  ground  of  the  litigation,  although  a  ques- 
tion of  conveyance  and  not  of  title,  the  vendor 
plaintiff  failing  must  pay  the  costs  of  the  suit. 
Freer  v.  Besae,  23  Law  J.  Rep.  (n.s.)  Chanc.  338  j 
4  De  Gex,  M.  &  G.  495. 

It  is  the  duty  of  a  vendor  plaintiff  who  has  a 
defective  title,  when  the  objection  is  removed,  to 
offer  to  the  purchaser  the  costs  up  to  that  time  and 
to  give  him  a  conveyance.     Ibid. 

A  copyhold  estate  of  the  testator  in  a  cause  sold 
to  A  under  a  decree  of  the  Court  of  Chancery.  The 
legal  estate  was  vested  in  B,  as  a  trustee,  he  being 
the  tenant  on  the  court  rolls  of  the  manor.  After 
tlie  sale,  but  before  a  surrender  to  A,  B  died  intestate. 
No  improper  delay  was  to  be  attributed  either  to  A 
pr  B  as  to  the  surrender : — Held,  that  the  fine  and 
fees  payable  on  the  admission  of  B's  heir,  ought  to 
fall,  not  on  A,  the  purchaser,  but  on  the  testator's 
estate.  Pa/ramore  v.  Gfreenslade,  23  Law  J.  Rep. 
(U.S.)  Chanc.  34;  1  Sm.  &.  G.  541. 

A  reversion  expectant  on  the  decease  of  a  person 
aged  fifty-eix,  without  issue,  was  sold  for  201.  On  a 
reference  the  Master  found  that  it  was  worth  3501. 
The  sale  was  set  aside,  but  the  purchaser  had  his 
costs  of  suit,  except  those  of  the  inquiry  before  the 
Master  to  ascertain  the  value.  BoatKby  v.  Booihby, 
IB  Beav.  212. 

Costs  to  which  a  purchaser  under  the  Court  is 
entitled  on  its  being  found  that  a  good  title  cannot 
be  made.    Perkins  v.  £de,  IQ  Beav.  268. 

A  vendor  agreed  to  surrender  or  procure  some 
person  to  surrender,  and  the  costs  of  the  surrender 
were  to  be  paid  by  the  purchaser.  It  was  found 
necessary  to  procure  a  surrender  under  the  Trustee 

Act: Held,  that  the  costs  ofthe  proceedings  ought 

to  be  paid  by  the  vendor.  Bradley  v.  Mvmton,  16 
Beav.  294. 

When  a  vendor  succeeds  in  a  suit  for  specific  per- 
formance, he  is  entitled  to  costs,  notwithstanding  the 


title  was  first  shewn  in  the  Master's  office,  if  the  suit 
was  occasioned  solely  by  the  conduct  of  the  defen- 
dant.   Peers  V.  Sneyd,  17  Beav.  151. 

A  purchaser  who  had  altogether  denied  the  ven- 
dor's right  to  a  specific  performance,  ordered  to  pay 
the  costs  of  suit  instituted  by  the  vendor  for  that 
purpose  down  to  the  hearing,  although  the  title  was 
not  finally  completed  until  after  the  decree.  Oar- 
rodus  V.  Sharp,  20  Beav.  56. 

A  vendor  after  the  contract  and  before  the  con- 
veyance to  the  purchaser  died,  without  having 
devised  the  legal  estate  in  the  premises  in  trust  to 
complete  the  purchase,  and  a  suit  for  specific  per- 
formance of  the  contract  against  the  trustees  and  the 
infant  devisees  of  interests  in  his  estate  having 
become  necessary,  the  Court  made  the  decree  with- 
out costs,  there  having  been  no  default  on  either 
side.    Hinder  v.  Streeten,  10  Hare,  18. 


VENUE. 


The  following  practice  is  to  be  observed  under  the 
Reg.  Gen.  Hil.  term,  16  Vict,  rule  18,  which  directs 
that  "  no  venue  shall  be  changed  without  a  special 
order  of  the  Court  or  a  Judge,  unless  by  consent  of 
the  parties": — First,  it  is  more  convenient  as  a 
general  rule  that  the  application  to  change  the  venue 
by  rule  or  summons  may  be  made  before  issue  joined  y 
but  this  shall  not  prejudice  either  party  from  apply- 
ing after  issue  is  joined  to  lay  the  venue  in  another 
county,  if  it  shall  appear  that  it  may  be  more  con- 
veniently tried  in  such  county.  Secondly,  a  defen- 
dant in  his  affidavit  to  obtain  the  rule  nisi  to  change 
the  venue,  or  in  support  of  a  summons  for  that  pur- 
pose before  issue  joined,  should  state  all  the  circum- 
stances on  which  he  means  to  rely  as  the  ground  for 
the  change  of  venue;  but  he  may,  if  he  pleases, 
rely  only  on  the  fact  that  the  cause  of  action  arose 
in  the  county  to  which  he  seeks  to  have  the  venue 
changed,  which  ground  shall  be  deemed  suiKcieht, 
unless  the  plaintiff  shews  that  the  case  may  be  more 
conveniently  tried  in  the  county  in  which  it  was 
originally  laid  or  other  good  reason  why  the  venue 
should  not  be  changed.  De  Rothschild  v.  SkiMdn, 
22  Law  J.  Rep.  (n.s.)  Exch.  279;  8  Exch.  Rep. 
503. 

One  of  two  defendants  may,  under  ordinary  cir- 
cumstances, change  the  venue  without  the  consent  of 
the  other.  Job  v.  Builerfield,  20  Law  J.  Rep.  (k.s.) 
Exch.  8;  6  Exch.  Rep.  827. 

A  rule  to  discharge  a  rule  for  changing  the  venue 
need  not  be  drawn  up  on  reading  the  affidavits  on 
which  the  original  rule  was  obtained.     Ibid. 

Since  Reg.  Gen.  Hilary  term,  1853,  r.  18,  the 
venue  cannot  be  changed  till  after  issue  joined  i  and 
the  order  must  be  a  special  one,  founded  on  a  special 
affidavit  of  the  circumstances.  Shipp  v.  Bamsdeni 
22  Law  J.  Rep.  (n.s.)  C.P.  186.    ' 

Where  a  Judge  at  chambers  made  an  order  to 
change  the  venue  on  the  common  affidavit,  and 
before  issue  joined,  and  the  plaintiff  afterwards  ap- 
plied to  have  the  venue  changed  agaiii  to  another 

Judge,  who  refused  to  interfere, HelS,  that  the 

plaintiff  had  not  so  aicquiesced  in  the  order  of  the 
former  Judge  as  to  be  precluded  from  obtaining  a 
rule  to  set  aside  that  order.     Ibid. 

Since  the  Common  Law  Procedure  Act  (15  &  16" 
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Vict.  c.  76.)  and  Reg.  Gen.  Hil.  term,  1853,  r.  18,  a 
defendant  who  has  got  an  order  for  time  to  plead  on 
the  terms  of  taking  short  notice  of  trial,  is  not  en- 
titled to  have  the  venue  changed,  either  before  or 
after  issue  joined,  on  the  common  affidavit  that  the 
cause  of  aiition  arose  in  the  county  into  which  he 
seeks  to  change  the  venue,  and  not  elsewhere.  Clu- 
he  V.  Bradley,  23  Law  J.  Rep.  (n.s.)  C.P.  38. 

Semble — that  an  affidavit  to  that  effect,  which 
stated,  in  addition,  that  the  witnesses  on  both  sides 
resided  in  the  county  to  which  it  was  sought  to 
change  the  venue,  amounts  to  no  more  than  the 
common  affidavit.     Ibid. 


VESTRY. 


A  burial  board  appointed  under  the  15  &  16  Vict, 
c.  85,  laid  before  the  vestry  of  the  parish  a  proposal 
that  the  board  should  be  authorized  to  borrow  any 
sums  of  money  not  exceeding  20,0002.  for  their 
purposes.  This  proposal  was  not  put  to  the  vote  by 
a  show  of  hands,  but  was  met  by  an  amendment  that 
the  matter  should  be  referred  back  to  the  board  to 
be  reconsidered,  and  a  show  of  hands  being  taken 
upon  this  amendment,  it  was  carried  by  a  majority. 
A  division  was  then  demanded,  whereupon  the  chair- 
man said  that  there  should  be  a  poll  upon  the  original 
proposal  and  the  amendment  together,  and  that  the 
votes  must  be  affirmatively  for  one  or  the  other,  and 
not  negatively  as  to  either,  and  that  no  further 
amendment  could  afterwards  be  received.  A  majo- 
rity of  affirmative  votes  were  given  for  the  original 
resolution  ; — Held,  that  the  proceeding  was  too  in- 
formal to  authorize  the  burial  board  to  borrow  the 
money,  for  that  no  show  of  hands  having  been  taken 
upon  the  original  resolution,  it  could  not  properly  be 
put  to  the  poll,  having  regard  to  the  provisions  of 
the  special  act  regulating  the  proceedings  of  this 
particular  vestry.  £lt  v.  the  Bv/rial  Board  of  St. 
Mary's,  Islington,  Kay,  449. 

Held,  also,  that  the  manner  of  putting  the  reso- 
lution and  amendment  to  the  poll,  and  requiring 
only  affirmative  votes  on  each,  was  informal,  because 
the  majority  of  votes  being  given  for  the  original 
proposition  did  not  prove  that  it  was  preferred  to  any 
other,  but  merely  to  that  particular  proposition 
which  had  been  put  as  an  amendment,  and  which 
was  not  a  direct  negative  of  it.     Ibid. 

A  "  division "  of  a  vestry  "  to  be  taken  in  the 
manner  prescribed  by  the  58  Geo.  3.  c.  69,"  may  be 
taken  by  a  poll  of  all  the  ratepayers,  such  poll 
being  an  adjournment  of  the  vestry.     Ibid. 

At  such  poll  the  original  proposition  and  an 
amendment  inconsistent  with  it  being  the  only  one 
proposed,  may  be  put  to  the  vote,  and  affirmative 
and  negative  votes  may  be  taken  upon  each,  and  in 
that  way  the  sense  of  the  voters  may  be  ascertained. 
Ibid. 

Observations  upon  the  best  mode  of  taking  the 
opinion  of  a  meeting  upon  a  resolution  and  amend- 
ment.   Ibid. 


VOLUNTARY   CONVEYANCE  AND  SET- 
TLEMENT. 
G  P  executed  a  document,  which  was  attested  by 
two  witnesses,  giving  and  granting  to  E  P  his  wife  a 
freehold  house  in  which  they  resided.    G  P  after- 


wards died,  without  having  made  any  will,  and  bis 
heiress-at-law  brought  an  action  of  ejectment  to  re- 
cover the  possession  of  the  house  and  premises  from 
E  P,  and  obtained  a  verdict;  upon  which  E  P  iiled 
this  bill.  Upon  a  motion  to  dissolve  an  injunction 
which  had  been  obtained, — Held,  that  the  gift  was 
incomplete;  that  the  relationship  of  trustee  and 
cestui  que  trust  was  not  created;  that  this  Court 
would  not  assist  either  party,  but  leave  them  as  it 
found  them;  and  that  the  injunction  must  be  dis- 
solved. Price  V.  Price,  2t  Law  J.  Rep.  (h.s.) 
Chanc.  S3;  14  Beav.  698;  1  De  Gex,  M.  &  G. 
308. 

A  charge  created  by  C  S  upon  his  estates  to  secure 
the  payment  of  a  sum  of  money  borrowed  forS  H  S 
is  a  good  consideration,  not  only  for  a  collateral 
charge  upon  the  estates  of  S  H  S  to  indemnify 
C  S  and  his  estate  from  the  payment  of  the  money 
borrowed,  but  also  for  a  settlement  of  the  S  estates 
upon  hia  family.  Ford  v.  Sttuirt,  21  Law  J.  Rep. 
(k.s.)  Chanc.  614;  15  Beav.  493. 

A  H,  being  a  trustee  for  the  younger  children  of 
S  H  S,  advanced  a  sum  of  5,1852.  3*.  id.  upon  the 
security  of  certain  estates  in  Berkshire,  which  C  S 
on  the  20th  of  January  1832  demised  to  A  H  for 
300  years,  to  secure  the  repayment.  The  money 
was  borrowed  for  S  H  S,  who  was  tenant  in  tail  of 
the  S  estates  in  remainder  expectant  on  the  death 
of  his  mother,  the  tenant  for  life;  and  on  the  21st 
of  January  1832,  S  H  S  demised  the  S  estates  to 
C  S  for  2,000  years,  to  indemnify  him  and  the 
Berkshire  estates  from  the  5,1862.  3s.  4d.  and  in- 
terest, secured  to  A  H;  and  by  deeds  dated  the  23rd 
and  24th  of  January  1832,  in  further  compliance 
with  an  agreement  recited  in  this  deed,  he  settled  the 
S  estates  upon  various  uses,  for  the  benefit  of  his 
family.  On  the  death  of  the  tenant  for  life,  S  H  S, 
being  greatly  indebted  to  G  S  F,  executed  a  disen- 
tailing deed,  and  conveyed  the  S  estates  to  G  S  F, 
giving  him  a  power  of  sale  over  the  estates  as  a 
security  for  the  money  due  :  this  was  subsequently 
confirmed  by  another  deed;  and  in  a  suit  instituted 
by  G  S  F,  insisting  that  the  settlement  of  the  23rd 
and  24th  of  January  1832  was  voluntary  and  void 
against  the  subsequent  alienation  for  value  made  to 
G  S  F,  who  had  notice  of  the  settlement, — Held, 
that  the  agreement  made  by  S  H  S  with  C  S  to  in- 
demnify him  against  the  5,1852.  3s.  id.  and  to  settle 
the  S  estates,  was  such  as  this  Court  would  specifi- 
cally perform,  and  that  it  was  a  consideration  suffi- 
cient to  support  the  settlement;  that  the  recital  in 
the  deed  of  the  24th  of  January  1832  of  the  agree- 
ment between  S  H  S  and  C  S  was  sufficient  evidence 
of  the  contract,  and  that  it  was  doubtful  if  evidence 
to  disprove  it  could  have  been  entertained;  that 
S  H  S  and  C  S  were,  by  executing  the  deed,  estop- 
ped from  alleging  that  the  recital  was  false;  that  the 
plaintiif  G  S  F  was  in  the  same  position  as  S  H  S; 
that  the  deeds  of  the  23rd  and  24th  of  January 
1832  were  valid,  and  not  voluntary  and  void  against 
a  subsequent  purchaser  for  value;  and  the  bill  was 
dismissed  with  costs  against  the  children  of  S  H  S 
and  the  defendants  resisting  the  plaintiff's  demand, 
but  without  costs  as  against  S  H  S  and  the  defen- 
dants supporting  the  plaintiff.     Ibid. 

Stock  was  standing  in  the  names  of  A  and  B, 
mother  and  daughter,  as  trustees  for  A  for  life,  re- 
mainder for  B  absolutely.    B,  in  contemplation  of 
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nmrriage,  assigned  her  interest,  subject  to  A's  life 
interest,  to  trustees,  upon  trust  for  the  benefit  of 
herself  and  her  intended  husband,  for  life,  and  then 
upon  trusts  for  the  issue  of  the  marriage,  and  for  C, 
a  niece  of  B,  and  her  issue,  as  B  should  appoint, 
and  in  default  of  appointment,  among  them  equally. 
And  it  was  provided  that,  if  there  should  be  no 
issue  of  the  marriage,  or  none  who  should  attain  a 
vested  interest,  then  as  to  5,0001.,  part  of  the  fund, 
and  600?.  long  annuities,  subject  to  a  life  estate,  the 
same  should  be  in  trust  for  C  absolutely,  to  be  vested 
at  twenty-one.  A  had  notice  of  the  settlement,  but 
was  not  a  party  to  it.  No  transfer  of  the  fund  was 
made.  The  marriage  was  solemnized,  but  no  issue^ 
waa  bom,  and  the  husband  died.  B  contracted  a 
second  marriage,  and  in  contemplation  of  it  she 
assigned  her  interest,  subject  to  A's  life  interest,  to 
trustees  upon  trusts  for  her  benefit  for  life,  and  then 
upon  trusts  for  0  (the  niece)  and  the  issue  of  the 
second  marriage,  as  she  (B)  should  appoint  by  will, 
and  in  default  of  appointment  among  the  issue  of 
the  marriage  equally,  and  in  default  of  issue,  as  to 
5,0002.,  part  of  the  fund,  for  C  absolutely.  No 
transfer  of  the  fund  was  made.  The  marriage  was 
solemnized,  and  one  child  was  born,  and  then  the 
second  husband  died.  A,  the  mother,  the  original 
tenant  for  life,  then  died,  and  the  fund  was  still 
standing  in  the  names  of  A  and  B.  C,  the  niece, 
married,  and  a  suit  was  instituted  by  the  trustees  of 
the  first  settlement,  and  by  C,  and  her  husband, 
against  B,  the  trustee  of  the  second  settlement,  and 
the  child  of  the  second  marriage,  praying  a  transfer 
of  £,0002.  to  the  trustees  of  the  first  settlement,  and 
an  injunction  to  restrain  the  transfer  of  the  fund  by 
B  to  the  trustees  of  the  second  settlement.  The 
bill  was  dismissed  in  the  court  below;  but  on  appeal, 
— Held,  that,  whether  or  not  the  first  settlement 
was  voluntary  (which  the  Court  did  not  decide)  as  to 
the  trusts  in  fevour  of  C,  the  niece,  still  it  was  a 
complete  alienation  of  the  fund  by  B,  and  the  decree 
below  was  reversed,  a  transfer  being  directed  as 
prayed.  Kekevdch  v.  Mammmg,  21  Law  J.  Rep. 
(h.s.)  Chanc.  S77;  1  De  Gex,  M.  &  G.  176. 

The  assignee  of  a  debt  under  a  voluntary  assign- 
ment, filed  a  claim  against  the  representatives  of  the 
deceased  debtor  and  the  assignor  for  payment  of  the 
debt  or  administration  of  the  debtor's  estate : — 
Held,  that  the  plaintiff  had  no  equity,  and  the  claim 
was  dismissed.  SeweU  v.  Moscsy,  21  Law  J.  Bep. 
(n.s.)  Chanc.  824;  2  Sim.  N.S.  189. 

J  L  B,  being  entitled  under  the  will  of  his  uncle  to 
real  and  personal  estate,  a  portion  of  which  consisted 
of  shares  in  the  General  Mining  Association,  Regent's 
Canal  shares,  Colombian  bonds,  consols  and  cash  at 
the  bankers,  executed  a  voluntary  settlement  for  the 
benefit  of  himself  for  life,  with  remainder  for  his 
children.  Upon  a  suit  by  him  asking  that  the  deed 
might  be  declared  void, — Held,  that  no  legal  estate 
passed  to  the  trustees  of  the  settlement,  and  that  it 
did  not  create  any  declaration  of  trust,  as  the  trustees 
of  the  will  were  not  parties  to  the  deed;  but  as  the 
shares  in  the  General  Mining  Association  and  the 
Regent's  Canal  shares  had  been  transferred  to  the 
trustees  of  the  settlement,  the  transfer  was  complete, 
and  the  bill  was  dismissed  as  to  these,  but  that  the 
deed  did  not  afifect  the  real  estate :  and  as  no  com- 
plete transfer  of  the  Columbian  bonds,  ^nd  12,6942. 
consols,  and  475/.  10s.  10c2.  cash,  which  was  standing 


in  the  names  of  the  trustees  of  the  will,  had  been 
made,  they  were  unaffected  by  the  deed,  and  the 
trustees  of  the  will  were  directed  to  transfer  them  to 
the  plaintiff;  but  the  costs  of  all  parties  to  the  suit 
were  to  be  paid  by  the  plaintiff.  Bridge  v.  Bridge, 
22  Law  J.  Rep.  (m.s.)  Chanc.  189;  16  Beav.  315. 

A  feme  covert,  being  seised  of  an  estate  in  fee, 
joined  with  her  husband  in  conveying  to  trustees  forthe 
benefit  of  her  husband,  herself,  and  children,  of  whom 
there  were  several.  The  husband  and  wife  subse- 
quently joined  in  mortgaging  the  estate  to  secure 
2,500/.,  and  after  that,  they  joined  in  conveying  the 
estate  to  trustees,  upon  trust  to  sell,  and  divide  the 
proceeds  among  the  creditors  of  the  husband.  All 
the  deeds  were  acknowledged  by  the  wife ;  but  the 
last  two  were  executed  without  the  intervention  of 
the  trustees  of  the  settlement.  The  trustees  of  the 
last  deed  sold  the  estate  for  the  benefit  of  the  credi- 
tors, but  the  purchaser  objected  to  the  title;  and  upon 

a  claim  for  specific  performance: Held,  that  the 

settlement  was  voluntary  under  the  27  Eliz.  c.  4,  and 
void  against  a  purchaser  for  valuable  consideratioii. 
BuUerjkld  v.  Heath,  22  Law  J.  Rep,  (n.s.)  Chanc. 
270;  15  Beav.  408. 

Where  a  voluntary  settlement  made  in  considera- 
tion of  natural  love  and  affection  also  purports  to 
have  been  made  for  divers  other  good  and  valuable 
considerations,  the  party  claiming  under  the  settle- 
ment against  a  subsequent  mortgagee  or  purchaser 
must  shew  that  a  valuable  consideration  had  been 
given  for  the  settlement.  Kdson  v.  Kelson,  22  Law  J. 
Rep.  (n.s.)  Chanc.  745;  10  Hare,  385. 

Semile — seiyvka,  if  primd  fade  it  appears  from  the 
deed  that  a  valuable  consideration  was  given,  in  which 
case  the  onus  of  disproving  the  consideration  will  lie 
upon  the  party  disputing  the  deed.     Ibid. 

A  creditor,  by  memorandum  in  writing,  without 
power  of  revocation,  directed  her  debtor  to  pay  part 
of  his  debt  by  instalments  to  herself,  and  to  invest 
part  of  the  residue,  by  like  instalments,  for  the  bene- 
fit of  certain  volunteers,  payable  to  them  after  her 
decease.  By  a  second  memorandum  the  creditor 
directed  her  debtor  to  continue  the  payment  of  the 
debt,  by  similar  instalments,  to  herself,  and  not  to 
accumulate  any  portion  of  it  for  the  ceatuis  qae  trust. 
Both  memorandums  were  written  by  the  debtor,  and 
signed  by  the  creditor,  without  notice  to  the  eestms 
que  trust,  and  part  of  the  residue  settled  by  the  first 
memorandum  was  paid  to  the  creditor  by  the  debtor 
according  to  the  directions  in  the  second  memoran- 
dum !-_Held,  that  the  first  memorandum  constituted 
a  complete  declaration  of  trust  in  favour  of  the  cestim 
que  trust,  and  was  irrevocable  by  the  settlor.  Pater- 
son  y.Jilv/rphy,  2d  Law  J.  Rep.  (k.s.)  Chanc.  882: 
11  Hare,  88.  ,  , 

A  voluntary  settlement  by  debtor,  which  per  se 
might  be  void  as  against  his  creditors,  may  be  valid 
against  them  if  it  forms  part  of  the  consideration  for 
contemporaneous  dealings  with  the  debtor's  property. 
Ettirman  v.  Bkhwrds,  22  Law  J.  Rep.  (n.s.)  Chanc. 
1066;  10  Hare,  81. 

A,  being  entitled  to  a  reversionary  interest  in  a  sum 
of  stock  standing  in  the  names  of  trustees,  expectant 
on  the  death  of  B,  made  a  voluntary  assignment  of 
this  interest  to  C  by  deed,  and  gave  notice  of  the 
assignment  to  the  trustees: — Held,  that  the  assign- 
ment was  valid.  Voyle  v.  Hughes,  23  Law  J.  Rep. 
(h.s.)  Chanc.  338;  2  Sm.  &  G.  18. 
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A  defi'ndant  executing  a  voluntary  asBignment  of 
a  reversionary  interej-t  in  a  sum  of  stock,  without 
making  any  transfer  of  the  fund,  will  not  be  com- 
pelled either  to  trant-fer  the  fiind,  or  to  do  any  act  to 
render  the  assignment  available.  Beechy.  Keep,  23 
Law  J.  Rep.  (n.s.)  Chanc.  S39;  18  Beav.  28.5. 

A  B,  by  a  voluntary  deed,  assigned  to  C  D,  his 
interest  in  a  sum  of  stock  standing  in  the  names  of 
trustees  upon  trust  for  him.  No  notice  of  the  assign- 
ment was  given  to  the  trastees  in  A  B's  lifetime : — 
Held,  th.it,  as  between  C  D  and  the  representatives 
of  A  B,  theassignmentwas  complete;  but  that  if  the 
trustees  had  transferred  the  stock  before  receiving 
notice  of  the  deed,  C  D  would  have  had  no  remedy 
against  them.  Donaldson  v,  Donaldson,  23  Law  J. 
Kep.  (n.s.)  Chanc.  788;  Kay,  711. 

The  execution  of  two  deeds  at  several  times,  the 
one  granting  annuities  to  seven  parties,  and  the  other 
granting  different  annuities  to  five  of  the  same  par- 
ties, affords  no  presumption  that  the  one  is  substituted 
for  the  other.  Bertham  v.  Newell,  24  Law  J .  Rep. 
(s.B.)  Chanc.  424;  20  Beav.  32,  mm.  Palmer  v. 
Newell. 

The  presumption  arising  from  a  donor  placing 
himself  TO  loco  parentis  will  not  be  allowed  to  confine 
double  to  single  gifts,  when  they  are  made  to  a  mother 
and  children,  towards  whom  the  donor  cannot  at  the 
same  time  be  considered  as  standing  in  loco  parentis. 
Ibid. 

Evidence  to  explain  the  intention  of  the  donor  is 
inadmissible  against  the  evidence  appearing  in  the 
deeds.     Ibid. 

A  solicitor  and  money-scrivener  being  in  insolvent 
circumstances,  upon  his  marriage  with  a  woman  with 
whom  he  had  for  seven  years  previously  cohabited, 
by  a  deed  of  settlement  and  articles  of  agreement 
executed  prior  to  the  marriage,  conveyed  and  assigned 
the  whole  of  his  real  and  personal  estate  to  trustees 
upon  certain  trusts  for  his  wife,  with  a  joint  power  of 
appointment  among  the  children  of  the  marriage  (in- 
cluding an  illegitimate  daughter),  but  reserving  no 
interest  to  himself.  Immediately  after  the  marriage 
the  power  was  exercised  in  favour  of  the  illegitimate 
daughter.  The  property  remained  under  the  controul 
of  the  husband.  Within  two  months  afterthemarriage 
.a  fiat  in  bankruptcy  was  issued  against  him.  On  a 
bill  filed  by  the  wife  to  establish  the  settlement, — 
Held,  that  the  settlement  was  itself  an  act  of  bank- 
ruptcy, and  void  as  against  the  assignees.  Colonibme 
>■.  Pmhall,  1  Sm.  &  G.  228. 

In  the  same  case  it  being  objected  that  the  fiat  was 
no  proof  of  bankruptcy  as  against  the  wife, — Held, 
that  the  fiat  being  the  adjudication  of  a  Court  of  com- 
petent jurisdiction  is  until  set  aside  proof  of  the 
bankruptcy  against  all  parties.     Ibid. 

In  a  settlement,  executed  by  a  person  in  embar- 
rassed circumstances,  being  in  part  merely  merito- 
rious, but  untruly  recited  as  valuable,  where  the 
operation  of  the  deed  was  to  withdraw  property  from 
the  creditors  of  the  settlor,  the  Court  declared  the 
deed  invalid  as  against  creditors,  and  set  it  aside. 
Penkall  v.  Elmn,  1  Sm.  &  G.  258. 

Semite — advances  made  by  a  parent  to  a  child, 
which  formed  a  debt,  but  had  ceased  by  lapse  of  time 
to  be  a  legal  obligation,  are  yet  a  sufficient  eonsidera- 
tion  to  support  a  deed  by  way  of  family  arrangement, 
but  not  against  creditors.     Ibid. 

The  Court  in  order  to  give  effect  to  voluntary  set- 


tlements requires,  where  the  settlor  is  the  legal  owner, 
everything  to  have  been  done  which  is  requisite  to 
transfer  the  legal  ownership,  and  where  he  is  the 
equitable  owner,  clear  and  distinct  evidence  of  a  de- 
claration of  trust  in  favour  of  the  donee.  Bentley  v. 
Machay,  15  Beav.  12. 

A  father  being  entitled  during  the  life  of  his  son  to 
the  dividends  on  funds  ■standing  in  the  names  of  him- 
self and  three  other  trustees,  directed  two  of  tho 
trustees  to  pay  over  the  dividends  for  the  future  to 
his  son.  They  acted  on  the  dirgction,  and  the  testator 
afterwards  recognized  the  gift ; — Held,  that  there  was 
a  valid  and  effectual  voluntary  settlement  which  this 
Court  would  give  effect  to.     Ibid. 

This  Court  will  not  assist  a  volunteer  by  making 
effectual  an  incomplete  gift.  Weak  v.  OUive,  17 
Beav.  252. 

A  B  directed  the  certificates  of  some  United  States 
Bank  shares  standing  in  his  name  to  be  delivered  to 
his  nephew,  and  in  a  letter  to  him  stated  that  "he 
made  a  free  gift  of  them"  to  him.  A  B  also  exe- 
cuted a  power  for  transferring  the  shares,  but  which 
was  not  acted  on  in  A  B's  life.  The  shares  being 
found  in  A  B's  name  at  his  death  were  held  to  form 
part  of  his  personal  estate.     Ibid. 


WARRANT  AND  ORDER. 

The  prisoner  forged  and  delivered  as  genuine  to  B, 
who  owed  money  to  A,  a  letter  purporting  to  be 
written  by  A,  and  addressed  to  B,  in  which,  after 
setting  out  the  amount  due  from  B,  A  was  made  to 
say,  "  Sir, — I  hope  you  will  excuse  my  sending  for 
such  a  trifle,"  &c.,  "  but  I  am  obliged  to  hunt  after 
every  shilling": — Held,  that  the  document  was  a 
forged  "warrant"  for  the  payment  of  money  within 
the  meaning  of  the  statute  il  Geo.  4.  &  1  Will.  4. 
c.  66. 6.  3.  Semble — that  it  was  also  a  forged  "  order" 
for  the  payment  of  money.  Eegiaa  v.  DoMson,  20 
Law  J.  Rep.  (n.s.)  M.C.  102;  2  Den.  C.C.  75. 


WARRANT  OF  ATTORNEY. 

It  is  a  good  preliminary  objection  on  shewing  cause 
against  a  rule  to  rescind  a  Judge's  order,  that  the 
affidavits  on  which  the  order  was  made  have  not 
been  brought  before  the  Court.  PococJe  v.  Piclcering, 
21  Law  J.  Rep.  (n.s.)  Q.B.  365. 

After  a  rule  has  been  discharged  upon  such  an 
objection,  a  second  application  may  be  made.     Ibid. 

A  warrant  of  attorney  was  attested  as  follows: — 
"  Signed,  sealed  and  delivered  in  the  presence  of  me, 
Henry  Clarke,  who  at  the  request  and  in  the  pre- 
sence of  the  said  Joseph  Heathcote  Brooks,  James 
Coglan  and  James  Henry  Pickering,  have  set  and 
subscribed  my  name  as  the  attorney  on  their  behalf, 
attesting  the  execution  hereof,  having  first  read  over 
and  explained  to  them  and  each  of  them  the  nature 
and  contents  thereof:" — Held,  {Erie,  J.  dissenting) 
that  the  attestation  was  invalid,  on  the  ground  that 
the  witness  did  not  by  necessary  implication  declare 
himself  to  be  attorney  for  the  persons  executing  the 
warrant  of  attorney  as  required  by  the  1  &  2  Vict. 
c.  110.  s.  9.     Ibid. 

A  warrant  of  attorney,  prepared  by  the  defendant, 
was  addressed  to  H,  an  attorney,  by  name.    The 
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plaintiff  introduced  H  to  the  defendant,  who  adopted 
him  as  hia  attorney  to  attest  the  execution  of  the 
warrant  of  attorney,  aiid  H  accordingly  attested  it. 
H  afterwards,  at  the  request  of  the  plaintiff,  signed 
judgment  and  issued  execution  on  the  warrant  as 
attorney  for  the  plaintiff.  The  Court  refused  to  set 
aside  the  warrant  on  the  objection  that  the  attestation 
by  H  was  insufficient.  Lemnson  v.  Syer,  21  Law  J. 
Eep.  (n.s.)  Q,.B.  16;  2  L.  M.  &  P.  P.O.  557. 

The  Court,  setting  aside  a  warrant  of  attorney,  the 
judgment  signed  thereon,  and  subsequent  proceed- 
ings, on  the  ground  that  one  attorney  had  attested 
the  execution  of  the  warrant  for  both  plaintiff  and 
defendant,  refused  to  deprive  the  defendant  of  the 
costs  of  the  rule,  unless  he  would  undertake  not  to 
bring  an  action.  Cooper  v.  Orwrd,  21  Law  J.  Rep. 
(n.s.)  C.P.  197;  12  Com.  B.  Eep.  154. 


WARRANTY. 

The  defendant,  being  the  owner  nf  a  ship,  inserted 
the  following  advertisement  in  ihe Shipping  Gazette: 
— "The  fine  teak-built  barque  Intrepid,  A  1,  286i 
tons  register,  built  under  particular  inspection  at 
Coringa,  in  1842,  of  the  best  materials,  shifts  without 
ballast,  carries  a  good  cargo,  has  a  poop  and  excellent 
height  between  decks,  and  is  well  adapted  for  a  pas- 
senger ship;  length  91-^  feet,  breadth  22  feet  8  inches, 
depth  16  feet  8  inches;  now  lying  at  the  St.  Katherine 
Docks.  For  inventories  and  further  particulars 
apply  to  J.  H.  Arnold,  3,  Clement's  Lane,  Lombard 
Street."  The  plaintiff,  having  seen  the  ship,  entered 
into  a  written  agreement  to  buy  hir,  "as  she  now 
lies  in  the  St.  Katherine  Docks,  agfreeable  to  the 
inventory  annexed."  This  document  commenced 
thus: — **  For  sale  by  private  contract  the  fine  teak- 
built  barque  Intrepid,"  &c.,  pursuing  the  terms  of 
the  advertisement  down  to  the  words  "  St.  Katherine 
Docks."  Then  followed  this  statement:  "Hull, 
masts,  standingand  running  rigging,  with  all  faults  as 
they  now  lie."  Under  this  was  the  word  "  Inventory," 
which  was  followed  by  a  list  of  the  ship's  stores  and 
tackle;  and  the  document  concliided  with  these  words : 
"  The  vessel  and  her  stores  to  be  taken  with  all  faults 
as  they  now  lie,  without  any  allowance  for  deficiency 
in  length,  height,  quantity,  quality,  or  any  defect  or 
error  whatever.  For  inventories  and  further  parti- 
culars apply  to  J.  H.  Arnold,  3,  Clement's  Lane, 
Lombard  Street,  London."  The  defendant  signed 
his  name  to  this  inventory,  opposite  to  the  list  of  the 
ship's  stores.  The  vessel  proved  not  to  be  teak- 
built,  nor  of  class  A  1,  nor  adapted  for  a  passenger, 
ship: — Held,  first,  that  the  contract  of  sale  incor- 
porated the  whole  of  the  above  document,  and  not 
merely  the  list  of  stores  headed  "  Inventory."  Se- 
condly, that  the  defendant  was  not  guilty  of  a  breach 
of  warranty;  Tanjlor  v.  Bvllen,  20  Law  J.  Rep.  (h.s.) 
Exch.  21;  5  Exch.  Rep.  779. 

A  tradesman  who  sells  an  article  which  he,  at  the 
time,  believes  to  be  sound,  but  which  is  actually  un- 
sound, is  not  liable  for  an  injury  subsequently  sus- 
tained by  a  third  person,  not  a  party  to  the  contract 
of  sale,  in  consequence  of  such  unsoundness.  Long- 
meid  v.  HolUday,  20  Law  J.  Rep.  (n.s.)  Exch.  430  ■ 
6  Exch.  Rep   761. 

A  declaration  in  case  byahusband  and  wife  stated 
that  the  defendant,  who  was  the  maker  and  seller  of 


certain  lamps  called  HoUiday's  lamps,  sold  to  the 
husband  one  of  these  lamps,  to  be  used  by  his  wife 
and  himself  in  his  shop,  and  fraudulently  warranted 
that  it  was  reasonably  fit  for  that  purpose;  that  the 
wife,  confiding  in  that  warranty,  attempted  to  nse  it, 
but  that  in  consequence  of  the  insufficient  maieiials 
with  which  it  was  constructed  it  exploded  and  burnt 
her.  At  the  trial,  the  jury  found  that  the  accident 
had  been  caused  by  the  defective  nature  of  the  lamp; 
but  that  the  defendant  was  ignorant  of  this  unsound- 
ness, and  had  sold  the  article  in  good  faith: — Held, 
that  the  fraud  on  the  part  of  the  defendant  having 
been  negatived,  the  action  was  not  maintainable  by 
the  wife,  who  was  not  a  party  to  the  contract.    Ibid. 


"WASTE. 

A  testator  devised  to  A  for  life,  a  house  and  other 
real  estate,  "  he  committing  no  manner  of  waste,  and 
keeping  the  premises  in  good  and  tenantable  repair." 
In  July  1837,  A  entered  into  possession,  and  in 
November  1844  the  house  was  totally  destroyed  by 
an  accidental  fire.  In  1845,  A  was  found  lunatic 
by  inquisition,  and  the  lunacy  was  dated  from  the 
1st  of  October  1843.  Upon  petition"  in  lunacy  of 
the  remainder-men,  who  were  also  committees  of 
the  person  and  estate,  —  Held,  that  the  hmatic'a 
estate  was  liable  under  the  terms  of  the  condition  to 
reinstate  the  house ;  and  a  reference  was  directed  as 
to  what  amount  ought  to  be  expended  in  rebuilding, 
and  out  of  what  fund  the  expense  should  be  paid; 
with  liberty  to  the  next-of-kin  to  take  a  case  to  law 
upon  the  construction  of  the  condition.  In  re 
SMngley,  a  lunatic,  20  Law  J.  Rep.  (H.s.)  Chanc. 
142;  3Mac.  &G.  221. 

Several  persons  were  entitfed  successively  to  life 
estates  in  real  property  limited  in  strict  settlemf  nt : 
they  became  bankrupt,  and  their  assignees  cut  down 
timber  left  for  ornament  and  shelter.  Upon  a  b)Il 
filed  on  behalf  of  H  L,  the  then  first  tenant  in  tail 
in  existence,  who  was  ail  infant,  the  assignees  were 
ordered  to  bring  the  money  into  court ;  this,  with 
the  accumulations,  amounted  to  26,133?.  2s.  lOd. 
Two  of  the  tenants  for  life  died  withcmt  issue;  H  L 
attained  twenty-one,  and  being  still  the  first  tenant 
in  tail,  and  entitled  to  the  first  estate  of  inheritance, 
he  presented  a  petition  for  payment  to  him  of  the 
fund  and  the  accumulations  :  which  were  ordered  to 
be  transferred  to  hini.  iushington  v.  Boldero,  21 
Law  J.  Eep.  (us.)  Chanc.  49;  16  Beav,  1. 

A  rector  is  justified  in  cutting  timber  growing  on 
the  glebe,  provided  that  he  specifically  applies  it  to 
the  repairs  of  the  rectory-house  and  the  buildings 
on  the  glebe  ;  but  he  is  not  justified  in  cutting  such 
timber  and  selling  it.  Tlie  VuJce  of  Marlborough 
V.  St.  John,  21  Law  J.  Rep.  (n.s.)  Chanc.  381;  5 
De  Gex  &  S.  174. 

The  circumstance  that  the  rector  had  applied  a 
much  larger  sum  in  the  repairs  of  the  rectory-house 
than  the  proceeds  of  the  sale  of  timber  cut  by  him, 
was  held  not  to  be  an  answer  to  a  case  made  against 
him  of  cutting  and  selling  timber,  in  a  suit  instituted 
by  the  patron.     Ibid. 

A  Court  of  equity  will  not  interfere  to  make  a 
tenant  for  life  liable  in  respect  of  permissive  waste. 
Potoys  V.  Ekigrame,  24  Law  .T.  Rep.  (n.s.)  Chanc. 
142;  4  De  Gex,  M.  &  G.  448;  Kay,  495. 
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WATCHING  AND  LIGHTING— WATER  AND  WATERCOURSE. 


WATCHING  AND  LIGHTING. 

[See  title  Rate.] 
In  the  parish  of  K  a  district  for  ecclesiastical  pur- 
poses had  been  assigned  under  the  1  &  2  Will.  4. 
c.  38.  to  the  chapel  of  B,  for  which  chapelwardens 
were  appointed,  but  they  had  authority  only  in 
ecclesiastical  matters,  all  parochial  business  of  the 
d  istrict  being  always  transacted  by  the  churchwar- 
dens of  K  at  large.  A  notice,  convening  a  meeting 
for  the  purpose  of  considering  whether  the  3  &  4 
Will.  i.  0.  90.  (the  Watching  and  Lighting  Act) 
should  be  adopted  in  the  B.  district,  was  upon  a 
requisition  of  the  rate-payers  of  the  district  issued 
by  the  district  chapelwardens.  The  meeting  was 
held,  and  the  act  adopted  in  the  district ;  and  in- 
spectors were  appointed,  who  made  orders  on  the 
overseers  of  K  to  levy  certain  sums  of  money  for 
the  purposes  of  the  act.  The  overseers  having 
neglected  to  obey  these  orders,  an  application  was, 
more  than  two  years  after  the  adoption  of  the  act, 
made  to  Justices  for  a  distress  warrant  against  the 

overseers,  but  they  refiised  to  issue  it : Held,  that 

the  act  had  never  been  legally  adopted  in  the  dis- 
trict, as  the  notice  for  convening  the  meeting  could 
only  be  properly  given  under  the  act  by  tlie  church- 
wardens of  the  parish  at  large,  who  were  the  persons 
usually  calling  meetings  on  parochial  business,  and 
that  consequently  the  Justices  were  not  bound  to 
issue  their  distress  warrant.  Held,  also,  that  the 
whole  of  the  proceedings  being  void,  the  objection 
was  open  notwithstanding  the  time  which  had 
elapsed.  Regina  v.  the  Overseei-a  of  Kmgswinford, 
23  Law  J.  Rep.  (n.s.)  Q.B.  337;  3  E.  &  B.  688. 


WATER  AND  WATERCOURSE. 

To  an  action  by  plaintiffs,  as  the  occupiers  of  a 
water  grist-mill,  against  the  defendant,  as  owner  of 
land  on  one  side  of  the  stream,  for  diverting  part  of 
the  water,  for  the  irrigation  of  his  tenant's  meadows, 
the  defendant  pleaded — first,  not  guilty;  fourthly, 
that  his  tenant  was  possessed  of  four  closes  on  the 
bank  of  the  stream  above  the  mill;  that  the  defen- 
dant, as  servant  of  his  tenant,  diverted  small  and 
reasonable  quantities  of  WKter  for  irrigating  the 
closes,  which,  excepting  such  a  small  quantity  as 
was  absorbed  and  used  in  irrigation,  were  returned 
to  the  stream  above  the  mill ;  that  the  diversion  was 
not  continuous,  but  only  intermittent;  that  the 
quantity  of  water  absorbed  and  lost  was  very  small, 
and  "inappreciable;*^  and  that  the  diversion  caused 
no  damage  to  plaintiffs'  mill.  It  was  proved  that 
the  diversion  was  not  continuous  ;  that  it  took  place 
when  the  stream  was  full ;  and  that  it  caused  no 
diminution  of  the  water  cognizable  by  the  senses. 
The  Judge,  in  directing  the  jury,  suggested  that  the 
word  "  inappreciable  "  might  mean  so  inconsiderable 

as  to  be  incapable   of  value  or   price.      Qucere 

whether  this  was  a  misdirection  ?  Emlrey  v.  Owen, 
20  Law  J.  Rep.  (n.s.)  Exch.  212;  6  Exch.  Rep.  363. 

SemUe — that,  assuming  the  word  "inappreciable" 
to  mean  something  incapable  of  being  estimated  or 
valued,  the  plea  was  not  proved  ;  and  that  rejecting 
that  word,  the  verdict  on  that  issue  ought  to  have 
been  found  for  the  plaintiffs. 

Water  is  pullici  juris  in  this  sense  only,  that  all 


may  reasonably  use  it  who  have  the  right  of  access 
to  it.  No  man  can  have  any  property  in  the  water 
itself,  except  in  that  particular  portion  which  he 
may  choose  to  abstract  from  the  stream,  and  take 
into  his  own  possession,  and  that  during  the  time  of 
his  possession  only.     Ibid. 

The  proprietor  of  the  adjacent  land  has  the  right 
to  the  UBU&uct  of  the  streams  that  flow  through  it, 
not  as  an  absolute  and  exclusive  right  to  the  flow  of 
all  the  water  in  its  natural  state,  but  subject  to  the 
similar  rights  of  all  the  proprietors  of  the  banks  on 
each  side,  with  a  reasonable  enjoyment  thereof. 
Ibid. 

An  action  will  lie  for  the  unreasonable  and  unau- 
thorized use  of  the  water,  although  there  may  be  no 
actual  damage.     Ibid. 

The  same  law  applies  to  the  corresponding  rights 
of  air  and  light.     Ibid. 

Held,  therefore,  in  the  present  case,  that  as  the 
irrigation  took  place  not  continuously  but  only  at 
intermediate  periods,  when  the  stream  was  full,  and 
no  damage  was  done  to  the  working  of  the  plaintiffs' 
mill,  and  the  diminution  of  water  was  not  percept- 
ible to  the  eye,  the  use  of  the  water  by  the  defendant 
was  reasonable,  and  was  not  prohibited  by  law.  Ibid. 

The  plaintiffs  were  the  occupiers  of  paper-mills, 
and  had  for  twenty  years  last  past,  and  previously  to 
the  11th  of  September  1817,  enjnytd  the  waters  of 
the  rivers  B  and  G  for  the  use  of  their  mills.  The 
act  of  parliament  which  incorporated  the  Grand 
Junction  Canal  Company  provided  that  before  any 
of  the  brooks,  streams,  &c.  supplying  the  rivers  B 
and  G  should  be  used  for  the  canal,  and  the  B  and 
G  should  be  diminished,  a  reservoir  should  be  made 
for  collecting  water  to  supply  such  rivers  and  the 
mills  with  a  quantity  equal  to  what  should  be  taken 
for  the  supply  of  the  canal,  and  that  when  there 
should  be  a  want  of  water  in  the  rivers  for  the  supply 
of  any  mill,  water  should  be  let  off  from  the  re- 
servoirs to  such  rivers.  Actions  having  been  brought 
by  the  plaintiffs  against  the  company  for  not  making 
the  reservoir,  an  agreement  wa«  ultimately  made  be- 
tween them  and  the  company  that  the  latter  would 
apply  for  an  act  of  parliament,  and  that  they  should 
not  make  any  alteration  in  the  state  of  the  B  and  G, 
or  any  diversion  of  their  waters.  An  act  of  parlia- 
ment was  afterwards  passed,  which  enacted  that  it 
should  not  be  lawfift  for  the  company  to  divert  any 
of  the  waters  of  the  B  and  G.  In  1 849  the  defen- 
dants sank  a  large  well  to  the  depth  of  seventy-two 
feet,  close  to  the  summit  level  of  the  canal,  and  by 
means  of  pumps  and  a  steam-engine  pumped  into  the 
summit  level  of  the  canal  a  quantity  of  underground 
water,  which  would  otherwise  have  flowed  under- 
grouud  into  the  river  B,  and  also  other  underground 
water,  which  would  otherwise  have  percolated  through 
the  intervening  chalk  underground  into  the  B,  and 
would  have  flowed  to  the  plaintiffs'  mills.  A  portion 
also  of  the  water  of  the  B,  which  would  have  flowed 
to  the  plaintiffs'  mills,  was,  by  means  of  such  pump- 
ing, drawn  off  through  the  intervening  chalk,  out  of 
the  river  into  the  well,  so  that  the  plaintiffs  in  each 
of  the  above  cases  were  prevented  from  working  their 
mills  as  beneficially  as  they  would  have  done: — 
Held,  first,  that  as  to  the  water  which  had  been  taken 
from  the  river,  not  by  the  reasonable  use  of  it  by 
another  riparian  proprietor,  but  by  the  digging  of  a 
well,  which  was  clearly  a  diversion,  an  action  would 
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lie  at  common  law  against  the  company  for  the  in- 
jury done  to  the  plaintiffs.  Di^Mmon  v.  «Ae  Grand 
Jimction  Canal  Co.,  21  Law  J.  Rep.  (n.s.)  Exch. 
241;  7  Exch.  Rep.  282. 

QacEre — whether  the  action  would  have  been 
maintainable  if  it  had  appeared  that  the  defendants 
were  ignorant,  and  could  not  by  any  degree  of  care 
have  ascertained  before  making  the  well,  that  it 
would  have  the  effect  of  abstracting  the  water,  and 
when  they  discovered  that  it  did  have  that  effect, 
could  not  have  repaired  the  injury.     Ibid. 

Secondly,  that  an  action  would  lie  at  common  law 
for  the  abstraction  of  the  water,  which  never  formed 
part  of  the  river,  but  was  prevented  from  doing  so  by 
the  excavation  of  the  well,  whether  the  water  was 
■part  of  an  underground  watercourse,  or  percolated 
through  the  chalk.     Ibid. 

Thirdly,  that  the  taking  away,  by  means  of  the 
well,  of  the  water  of  the  rivers  or  the  supply  of  the 
rivers  from  springs  and  percolation,  was  a  breach  of 
the  agreement  and  also  of  the  act  of  parliament;  the 
meaning  of  which  was,  that  the  defendants  should  not 
take  water  from  the  waters  or  springs  which  in  their 
natural  course  would  form  part  of  the  rivers  in  their 
then  existing  state.     Ibid. 

Lastly,  that  proof  of  actual  loss  of  profit  by  the 
plaintiffi,  by  their  being  unable  to  work  the  mills  as 
before,  was  not  necessary  to  enable  them  to  recover; 
nor  was  it  necessary  at  common  law,  if  the  defen- 
dants were  not  authorized  to  make  the  well.     Ibid. 

A  special  verdict  found  that  a  pit  in  the  plaintiff's 
close,  adjoining  a  close  of  the  defendant,  in  and  since 
1796hacl  been  principally  supplied  with  water  coming 
from  the  defendant's  close  through  an  agricultural 
tile  drain  for  the  better  cultivation  of  the  land,  and 
which  water  flowed  thence  into  a  ditch  and  then  into 
the  pit.  That  the  drain  came  from  a  hill-side  through 
the  defendant's  close,  through  a  wet,  boggy  soil,  and 
not  from  any  ascertained  source,  and  that  it  aided  in 
effecting  the  general  surface  drainage  of  the  defen- 
dant's close.  That  the  defendant,  for  the  purpose  of 
more  effectually  draining  and  cultivating  his  close, 
deepened  the  course  of  an  old  drain,  and  by  making 
a  communication  between  it  and  the  drain  which  fed 
the  plaintiff's  pit,  drew  the  water  from  the  pit.  The 
immediate  object  was  to  get  a  better  fall  of  water 
from  the  defendant's  close  which  previously  had  been 
so  wet  and  boggy  as  to  be  comparatively  unproduc- 
tive:— Held,  that  under  the  above  circumstances  no 
grant  of  the  flow  of  the  water  to  the  plaintiff  was  to 
be  presumed,  and  that  the  plaintiff  had  no  right  of 
action  against  the  defendant  for  the  diversion  of  the 
water.  Oreatrex  v.  Bafwwr^,  22  Law  J.  Eep.  (n.s.) 
Exch.  137;  8  Exch.  Rep.  291.    ' 

Permission  was  obtained  from  E  and  other  land- 
owners, on  behalf  of  a  body  of  subscribers,  to  make 
a  watercourse  through  their  respective  lands  to  sup- 
ply the  town  of  G  with  water.  It  was  alleged  that 
the  subscribers  agreed  to  pay  to  E  2s.  td.  a^year,  but 
this  was  denied.  E  subsequently  diverted  the  water- 
course into  the  old  channel;  and  upon  a  bill  filed  by 
several  of  the  subscribers, — Held,  upon  its  being 
amended,  and  made  on  behalf  of  the  plaintiffs,  and 
others  whose  names  and  residences  were  unknown, 
heing  subscribers  to  the  fund,  that  the  plaintiffs  were 
entitled  to  the  use  of  the  watercourse  passing  under 
the  lands  of  E;  and  an  injunction  was  granted  to  re- 
strain the  defendant  from  preventing,  obstructing,  or 
DioEST,  1850—1856. 


interfering  with  the  flow  of  water,  or  with  the  plaifi 
tiffs'  use  of  the  watercourse.  The  Duke  of  Devonshire 
V.  Elgin,  20  Law  J.  Rep.  (s.s)  Chanc.'  49S;  14 
Beav.  530. 


WATERMEN. 

The  37th  section  of  the  Watermen's  Act  (7  &  8 
Geo.  4.  c.  Ixxv.)  imposes  a  penalty  on  any  person 
(other  than  a  freeman  of  the  Watermen's  Company 
or  an  apprentice  to  a  freeman  or  widow  of  a  freeman) 
who  shall  work  or  navigate  "  any  wherry,  lighter,  or 
other  craft"  from  or  to  any  place  or  places  or  ship 
or  vessel  within  the  limits  of  the  act : — Held,  that 
this  does  not  extend  to  a  person  who  works  a  steam- 
tug  for  the  purpose  of  towing  vessels  on  the  river. 
Reed  v.  Ingham,  23  Law  J.  Eep.  (n.s.)  M.C.  1S6; 
3  E.  &  B.  889. 

The  appellant,  who  was  not  a  freeman  of  the  Comr 
pany  of  Watermen  and  Lightermen  of  the  River 
Thames,  or  an   apprentice  to  a  freeman,  was  con- 
victed of  an  offence  under  the  37th  section  of  the 
7  &  8  Geo.  4.  0.  Ixxv.,  which  inflicts  a  penalty  oiji 
any  person  not  a  freeman  or  an  apprentice,  &c.  who, 
except  as  thereinafter  mentioned,  "  shall  at  any  time 
act  as  a  waterman  or  lighterman,  or  ply,  or  work,  or 
navigate,  &c.  any  wherry,  lighter,  or  other  craft  upop 
the  said  river  from  or  to  any  place,  &c.  within  the 
limits  of  this  act  for  hire  or  gain."     By  the  101st 
section  of  the  act  it  was  enacted  that  this  section 
should  not  extend  to  any  western  barges,  and  that  all 
flat-bottomed  boats  and  barges  navigated  from  the 
town  of  Kingston,  or  any  place  beyond  the  said  town, 
should   be  deemed  western  barges,  and    might  be 
navigated  on  the  river  as  far  as  London  Bridge, 
The  appellant  was  employed  by  the  Great  Wes-. 
tern  Railway  Company  at  a  weekly  salary  in  navi- 
gating the  company's  barges  upon  the  river  Thames, 
and  at  the  time  of  the  alleged  offence  the  appellailt 
had  the  command  of  one  of  the  company's  barges, 
laden  with  goods  in  the  possession  and  care  of  the 
company  as  common  carriers,  and  which  were  in  the 
course  of  being  forwarded  for  delivery  to  the  owners 
and  consignees.     The  goods  had  been  laden  on  board 
the  barge  at  a  private  basin  of  the  Grand  Junction 
Canal,  adjoining  one  of  the  company's  stations  and 
without  the  limits  of  the  act.     The  barge  was  towed 
along  the  canal  to  the  river,  and  steered  by  the  ap- 
pellant upon  the  river  and  within  the  limits  of  the 
act,  to  a  private  wharf  of  the  company  west  of  Lout 
don  Bridge.  The  barge, was  flat-bottomed  and  of  the 
same  build  as  certain  barges   known   as  "  western 
barges,"  and  before  it  was  purchased  by  the  company 
it  was  known  as  a  western  barge,  and  was  worked  and 
navigated  upon  the  river  from  Reading  and  places 
west  of  Reading,  to  the  same  wharf :— Held,  that  the 
barge  was  not,  at  the  time  of  the  offence,  a  western 
barge  within  the  meaning  of  the  lOlst  section,  and 
that  the  appellant  had  been  properly  convicted  under 
the  37th  section.   Tibhle  v.  Beadon,  24  Law  J.  Rep, 
(jsr.s.)  M.C.  104. 

By  the  57th  section  of  the  Thames  Watermen 
and  Lightermen's  Act,  7  &  8  Geo.  4.  c.  Ixxv.,  power 
is  given  to  the  Court  of  Mayor  and  Aldermen  of  the 
city  of  London  to  make  such  rules  and  by-laws  as 
they  should  think  proper  for  the  government  and 
regulation    of  the   freemen   of  the    Company    of 
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Watermen  and  Lightermen,  and  the  boats,  vessels 
and  other  craft  rowed  or  worked  within  the  limits  of 
the  act,  and  to  annex  reasonable  penalties  and  for- 
feitures, not  exceeding  51.,  "  provided  the  same  rules 
and  by-laws  be  not  inconsistent  with  any  of  the  laws 
of  this  kingdom  or  the  provisions  and  directions  in 
this  act  contained,  or  any  of  them."  Under  this 
section  a  by-law  was  made,  which  imposed  a  penalty 
of  40s.,  or  not  less  than  10s.,  upon  any  freeman  of 
the  said  company  who  should  "  set  at  work  to  row, 
or  permit  or  suifer  to  be  set  at  work  to  row,  or  in 
any  manner  navigate  any  lighter,  barge,  &c.,  within 
the  aforesaid  limits,  any  other  person  not  being  a 
freeman  of  the  said  company,"  &c.  The  appellant, 
a  freeman  of  the  company,  employed  a  non-freeman, 
and  permitted  him  to  be  set  at  work  to  row  and 
navigate  a  barge  within  the  limits  of  the  act,  and 
was  convicted  of  an  offence  against  the  by-law: — 
Held,  that,  although  there  were  no  sections  in  the 
act  which  went  to  the  extent  of  the  by-law  in  pro- 
hibiting the  employment  of  non-freemen  in  rowing 
and  navigating  barges  within  the  limits  of  the  act, 
still  the  by-law  was  good  under  the  power  conferred 
by  the  57th  section,  there  being  nothing  in  its  pro- 
hibition inconsistent  with  law  or  the  provisions  and 
directions  of  the  act  ;  and  that  the  conviction  there- 
fore was  valid.  Edmonds  v.  the  Company  of 
Watermen  and  Lightermen,  24  Law  J.  Rep.  (n.s.) 
M.C.  124. 


WAY. 


To  a  declaration  in  trespass  quare  clausum 
the  defendant  pleaded  that  he  was  occupier  of  a 
close  called  Backside  Mead,  with  certain  lands  there- 
unto adjoining,  and  of  another  close  called  Mead, 
and  divers,  to  wit,  two  other  closes  next  adjoining 
thereunto,  and  justified  under  a  right  of  way  from 
the  said  Backside  Mead  over  the  hens  in  quo,  and 
thence  into  the  said  Mead  for  the  better  use,  occu- 
pation, and  enjoyment  of  the  said  Backside  Mead, 
the  said  lands  adjoining  thereto,  and  the  said  Mead 
and  the  said  adjoining  closes  respectively  : — Held, 
on  special  demurrer,  that  the  plea  stated  with  suf- 
ficient certainty  the  closes  in  respect  of  which  the 
said  right  of  way  was  claimed.  Holt  v.  Da/w,  20 
Law  J.  Rep.  (n.s.)  Q.B.  365;  16  Q.B.  Rep.  990. 

The  plaintiff  sold  to  the  defendant  two  dwelling- 
liouses,  a  coach-house  and  stables,  and  a  field, 
together  with  all  ways  usually  held,  occupied,  or 
enjoyed  therewith,  with  free  liberty  of  ingress,  egress, 
and  regress  for  the  defendant,  or  for  cattle  and 
carriages,  over  the  carriage  road  leading  to  the  said 
dwelling-houses  and  stables.  The  defendant  after- 
wards made  a  gate  from  the  field  which  abutted  upon 
the  carriage  road  into  the  road  at  an  intermediate 
part  thereof,  and  drove  horses  and  carriages  along 
the  road  into  the  field,  and  back  again ; — Held,  that 
he  was  liable  in  trespass,  the  right  of  way  being  a 
right  of  way  to  the  dwelling-houses,  coach-house, 
and  stables  only.  Hennirng  v.  Bv/melt,  22  Law  J. 
Bep.  (H.a.)  Exch.  79;  8  Exch.  Rep.  187. 

D  was  seised  in  fee  of  five  closes  ;  two  of  them, 
named  the  Rye  Holme  close  and  the  Moat  close, 
were  separated  by  two  of  the  others  from  the  only 
available  highway.  From  1823  the  road  A  B  was 
used  by  the  tenants  of  the  Rye  Holme  close,  it 


being  the  most  convenient  road  to  the  highway.  In 
1839  D  sold  the  Rye  Holme  close  to  M,  one  of  the 
other  closes  to  N,  and  the  remainder,  over  which 
the  road  A  B  passed,  to  E.  The  deeds  of  con- 
veyance bore  different  dates,  but  were  all  executed 
on  the  same  day,  and  the  order  of  priority  could  not 
be  ascertained.  In  none  of  them  was  there  smy 
special  grant  or  reservation  of  any  particular  way, 
but  the  conveyance  to  M  contained  the  usual 
words  "  together  with  all  ways,  roads,  paths,  passages, 
rights,  easements,  advantages,  and  appurtenances 
whatsoever,  to  the  said  close  belonging  or  apper- 
taining." The  occupier  of  Rye  Holme  close  used 
the  road  for  several  years  subsequent  to  the  con- 
veyance. In  1842,  E  conveyed  to  the  defendant 
part  of  the  land,  over  which  the  road  A  B  passed, 
at  which  time  the  plaintiff  was  tenant  of  the  Rye 
Holme  close  under  M.  In  an  action  to  try  the 
right  of  the  plaintiff  to  use  the  road, — Held,  that 
the  plaintiff  was  entitled  to  the  way  by  implied 
grant,  if  the  conveyance  to  M  was  first  executed ;  or, 
if  the  conveyance  to  E  was  first  executed,  that  the 
right  of  way  was  reserved  to  D,  and  subsequently 
passed  to  M,  as  appurtenant  to  Rye  Holme.  Fm- 
nvngton  v.  GaUand,  22  Law  J.  Rep.  (n.s.)  Exch. 
348;  9  Exch.  Rep.  1. 

By  the  Regent's  Canal  Act  for  enabling  the  Canal 
Company  to  purchase  lands,'  and  which  incorpo- 
rated the  Lands  Clauses  Act,  1845,  the  company 
were  authorized  to  take  a  field  called  "  Clayfield," 
held  by  one  W  under  a  lease  from  the  Warden  and 
Fellows  of  All  Souls,  Oxford.  Notice  to  take  this 
field  having  been  given  under  the  act,  and  the  par- 
ties being  unable  to  agree  as  to  the  terms,  an  arbi- 
trator was  appointed  under  the  act  to  settle  the 
question  of  disputed  compensation.  The  company 
had  taken  a  portion  of  Clayfield,  but  had  left  the 
rest  in  the  possession  of  W,  without,  however,  giving 
him  any  approach  or  access  to  it  whatever  ;  but  they 
had  delivered  to  the  Warden  and  Fellows  a  grant  of 
a  right  of  road  to  that  portion  which  it  was  stipu- 
lated was  to  enure  for  the  benefit  of  W  and  his 
tenants,  the  way  so  granted  being  more  commodious 
than  before.  The  arbitrator  awarded  to  W  a  pecu- 
niary compensation  and  the  lands  taken  by  them.  An 
application  to  set  aside  the  award  having  been  made 
on  the  grounds  that  the  arbitrator  had  omitted  to 
adjudicate  on  the  right  of  way  to  Clayfield,  and  that 
he  had  not  apportioned  the  rent  of  the  leasehold 
land,  or  determined  in  what  proportion  the  rent 
should  remain  chargeable, — Held,  that  the  arbitrator 
bad  acted  rightly  under  the  Lands  Clauses  Act  in 
awarding  a  money  compensation  only,  and  that  he 
would  have  exceeded  his  powers  if  he  had  adjudi- 
cated either  on  the  question  of  the  right  of  way,  or 
of  the  apportionment  of  the  rent.  Ware  v.  the 
Regent's  Canal  Co., -23  Law  J.  Rep.  (n.s.)  Exch. 
146;  9  ExL'h.  Rep.  395. 

A  plea  under  the  statute  2  &  3  Will.  4.  t.  71.  of 
a  user  of  a  way  as  of  right  for  twenty  years  over  a 
close,  is  not  supported  by  proof  of  a  user  of  the  way 
for  part  of  the  twenty  years  while  M  was  the  land- 
lord and  owner  as  well  of  the  messuage  in  respect  of 
which  the  right  was  claimed  as  of  the  close  over 
which  it  was  exercised,  and  for  the  rest  of  the  period 
when  the  defendant  had  acquired  the  freehold  of  the 
messuage.  Winahi'p  v.  Hudspeth,  23  Law  J.  Rep. 
(N.s.)  Exch.  268 ;  10  Exch.  Rep.  5. 
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A  right  of  way  of  necessity  can  only  arise  by 
grant,  express  or  implied.  Proctor  v.  Hodgson,  24 
Law  J.  Rep.  (n.s.)  Exch.  195;  10  Exeh.  Rep.  824. 

Where,  therefore,  to  an  action  of  trespass  g^w.  cl. 
fr.  the  defendant  pleaded  that  one  N  S  until  and  at 
the  time  of  his  death  was  seised  as  well  of  the  said 
close  in  which,  &c.  holden  by  him  of  the  manor  of 
H,  as  also  of  another  adjoining  close,  called  Y, 
holden  of  the  manor  of  T,  and  that  the  said  N  S 
had  no  way  to  close  Y  except  over  the  said  close  in 
which,  &c.,  and  that  on  his  death  the  said  closes 
respectively  escheated  to  the  lords  of  the  manors  of 
H  and  T,  and  that  the  lord  of  T,  by  virtue  of  the 
premises,  from  and  after  the  death  of  the  said  N  S 
until  and  at  the  time  when,  &c.,  necessarily  had  and 
still  of  right  ought  to  have  a  certain  necessary  way 
on  foot,  &c.,  over  the  said  close,  Sec,  to  and  from 
the  said  close  called  Y,  at  all  times  of  the  year,  for  the 
necessary  use  and  occupation  of  the  said  close  called 
Y,  the  same  being  such  way  as  had  been  and  was 
used  in  the  lifetime  and  until  and  at.  the  time  of  the 
death  of  the  said  N  S,  and  the  most  convenient  way 
over  the  said  close  in  which,  &c.,  to  the  said  other 
close;  and  the  plea  then  justified  the  trespasses  as 
the  servant  of  the  lord  of  the  manor  of  T : — Held, 
after  verdict  for  the  defendant  on  an  issue  on  this 
plea,  that  the  plaintiff  was  entitled  to  judgment  Tion 
obstante  veredicto.  Held,  also,  that,  even  assuming 
escheat  were  equivalent  to  grant,  the  plea  would 
have  been  bad  for  the  want  of  an  averment  that  the 
lord  of  the  manor  of  T  had  no  other  way  at  the 
time  of  the  trespass.     Ibid. 

Commissioners  having,  before  the  passing  of  the 
Municipal  Corporation  Act  (5  &  6  Will.  4.  c.  76), 
been  empowered  by  a  local  act  of  parliament  to  levy 
rates  not  exceeding  2s.  in  the  pound  in  any  one  year 
for  paving,  lighting,  watching  and  improving  the 
streets  of  a  town,  were,  by  the  Municipal  Corpora- 
tion Act,  relieved  of  the  duty  of  watching,  and  were, 
by  the  effect  of  the  same  act,  prevented  from  levy- 
ing rates  of  more  than  Is.  3d.  in  the  pound  in  any 
year: — Held,  that  although,  if  the  powers  of  the 
Commissioners  had  been  sought  to  be  affected  by  a 
private  act,  they  might  have  applied  funds  raised 
by  them  under  their  act  in  opposing  such  intended 
private'act,  yet  they  could  not  apply  any  such  funds 
in  soliciting  a  new  act  to  obviate  the  consequences  of 
the  public  general  act,  or  to  extend  the  powers 
originally  given  to  them  by  their  local  act.  AUoritey 
General  v.  Eastlake,  11  Hare,  205. 


WEIGHTS  AND  MEASURES. 

Under  "the  28th  section  of  the  5  &  6  Will.  4. 
c.  63,  an  inspector  of  weights  and  measures  is  not 
authorized  to  seize  and  take  away  as  forfeited,  a 
weighing  machine  found  to  be  incorrect  and  unjust. 
Thomas  v.  Stephenson,  22  Law  J.  Rep.  (n.s.)  Q.B. 
258;  2  E.  &  B.  108. 

Section  39.  of  the  same  act  provides,  that  in  all 
actions  for  anything  done  in  pursuance  of  the  act,  or 
in  the  execution  of  the  powers  or  authorities  thereof, 
the  defendant  may  plead  the  general  issue  and  give 
this  act  and  the  special  matter  in  evidence,  and 
that  the  acts  were  done  in  pursuance  or  by  the 
authority  of  the  act;  and  if  they  shall  appear  to 


have  been  so  done,  the  jury  shall  find  for  the  de- 
fendant, upon  which  verdict,  &c.,  the  defendant 
shall  have  his  costs,  &c.  Section  40.  further  pro- 
vides that  no  plaintiff  shall  recover  for  any  irregu- 
larity, trespass,  or  other  wrongful  proceeding  made 
or  committed  in  execution  of  the  act,  if  tender  of 
sufficient  amends  shall  have  been  made  before  ac- 
tion brought,  and  in  case  of  no  such  tender  made 
that  the  defendant  shall  be  at  liberty,  by  leave  of 
the  Court,  before  issue  joined,  to  pay  money  into 
court,  as  in  other  actions: — Held,  that  an  inspector, 
who  had  illegally  seized  a  weighing  machine,  under  a 
hand  fide  belief  that  he  was  acting  at  the  time  under 
the  authority  of  the  act,  was  entitled  to  the  protec- 
tion afforded  by  the  39th  section;  but  that,  con- 
sidered with  the  40th  section,  such  protection  did 
not  extend  to  entitle  the  inspector  to  a  verdict  in  an 
action  against  him  for  the  illegal  seizure.     Ibid. 

To  an  action  for  goods  bargained  and  sold,  the 
defendant  pleaded  that  the  contract  for  the  sale  and 
the  sale  by  the  plaintiff  were  made  by  a  measure 
other  than  those  authorized  by  the  5  &  6  Will.  4. 
c.  63,  to  wit,  by  the  old  gallon  measure.  Replica- 
tion that  the  contracts  were  for  the  sale  of  palm  oil, 
at  a  certain  price  per  gallon  old  measure,  the  said 
oil  to  be  procured  by  the  plaintiff's  testator  in 
Africa,  and  to  be  shipped  there  on  board  the  defen- 
dant's vessel  sent  there  for  the  purpose,  the  quality 
of  the  oil  to  be  approved  of  before  it  should  leave 
the  shore;  and  that  the  contracts  as  to  the  measure- 
ment, delivery  and  receipt  of  the  oil  were  wholly  to 
be  performed  in  parts  beyond  the  seas.  Rejoinder, 
that  the  contracts  were  made  in  England;  and  that 
the  palm  oil  was  to  be  paid  for  by  the  defendant  in 
England : — Held,  on  demurrer,  that  this  contract 
was  not  in  violation  of  the  Weights  and  Measures 
Act,  6  &  6  Will.  4.  c.  63,  as  that  act  was  intended 
to  apply  to  bargains  and  sales  in  England,  which 
were  to  be  performed  by  measuring  the  articles  in 
this  couutry.  Sosseter  v.  Oahhnan,  22  Law  J.  Rep. 
(U.S.)  Exch.  128;  8  Exch.  Eep.  361. 

A  sale  of  wheat  took  place  at  a  price  per  "  hob- 
bit."  It  appeared  that  the  "  hobbit"  was  a  term 
used  in  Wales  to  express  a  quantity  consisting  of 
four  pecks,  each  peck  weighing  forty-two  pounds; 
and  that  the  wheat  in  question  had  been  delivered 
to  the  purchaser  in  sacks  containing  six  pecks  or  252 
pounds,  and  the  custom  was  so  to  deliver  it,  the 
sacks  on  such  occasions  being  weighed,  and  the  quan- 
tity in  each  sack  increased  or  reduced  to  252  pounds: 
Held,  that  this  was  to  be  considered  a  sale  by  weight 
and  not  by  measure,  and,  therefore,  not  contrary  to 
the  provisions  of  5  Geo.  4.  c.  74.  s.  15.  and  5  &  6 
Will.  4.  c.  63.  s.  6.  Hughes  v.  Humphreys,  23 
Law  J.  Rep.  (n.s.)  Ci.B.  356;  3  E.  &  B.  954. 

A  contract  for  the  sale  of  goods  by  "  the  ton  long 
weight"  is  legal  and  valid,  as  "  the  ton  long  weight," 
though  it  consists  of  240,000  pounds  avoirdupois, 
and  is  more  than  twenty  hundredweight  statutory 
measure,  is  yet  a  multiple  of  the  standard  pound. 
QUes  V.  Jones  (in  error),  24  Law  J.  Rep.  (n.s.)  Exch. 
259;  11  Exch.  Rep.  393:  affirming  s.  c.  Janes  v. 
Giles,  23  Law  J.  Rep.  (s.s.)  Exch.  292;  10  Exch. 
Rep.  119. 
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WESLEYAN  TRUSTS— WILL. 


WESLEYAN  TRUSTS. 

A  Methodist  chapel  was  conveyed  to  trustees  upon 
trust  to  mortgage  and  pay  money  already  advanced 
and  for  repairs,  and  subject  thereto  to  permit  the 
chapel  to  be  used  exclusively  by  Methodist  preachers 
duly  appointed  by  the  Conference,  and  with  power 
to  sell  in  case  a  new  chapel  should  be  required. 
The  chapel  was  mortgaged,  and  ultimately  the  defen- 
dant Hardy  became  mortgagee;  a  new  chapel  was 
then  built,  which  was  conveyed  to  trustees,  one  of 
whom  was  Hardy,  upon  trusts  similar  to  those  of  the 
old  chapel.  It  was  then  mortgaged,  and  Hardy 
became  subsequently  mortgagee  of  this  chapel  also. 
Hardy  applied  for  his  mortgage-money  lent  upon 
both  chapels,  and  not  being  able  to  obtain  payment, 
the  old  chapel  was  sold  by  the  trustees  to  Turner, 
who  was  a  trustee  of  the  new  chapel,  and  Hardy 
transferred  his  mortgage  on  the  new  chapel  to  Hill, 
who  brought  an  action  of  ejectment  to  recover 
possession.  The  bill  was  filed  by  two  preachers  ap- 
pointed by  the  Conference  against  all  the  trustees, 
alleging  that  a  scheme  had  been  formed  by  certain 
Wesleyan  reformers  to  take  all  the  chapels  in  their 
power  out  of  the  hands  of  the  Conference,  and  to 
allow  the  reforming  preachers  to  use  them;  that  the 
trustees  took  part  with  the  reformers,  and  had  allowed 
preachers  not  appointed  by  the  Conference  to  use  the 
old  chapel  contrary  to  their  trusts.  The  bill  prayed 
that  the  trusts  of  the  original  deeds  might  be  carried 
into  effect;  that  the  trustees  might  be  restrained  from 
preventing  the  plaintiffs  from  using  the  chapels  for 
divine  service;  that  they  might  be  restrained  from  any 
longer  acting  in  the  trusts  of  those  deeds,  and  that  the 
action  by  Hill  might  be  restrained  : — Held,  upon 
motion  for  an  injunction,  that  the  title  of  the  mort^ 
gagees  was  paramount  to  the  trusts  of  the  original 
deeds,  and  the  plaintiffs  could  have  no  relief  except 
upon  payment  of  the  mortgage-money.  Injunction 
refused.  Attorney  General  v.  Ha/rdy,  20  Law  J.  Hep. 
(n.S.)  Chanc.  450  ;  1  Sim.  N.S.  338. 

In  1750  land  at  B  was  purchased  by  subscription, 
and  a  chapel  was  erected  thereon.  By  a  deed,  dated 
in  1751,  this  land  and  chapel,  described  as  in  the 
occupation  of  J  N  (who  was  an  assistant  preacher 
associated  with  John  Wesley),  was  conveyed  to 
trustees,  upon  trust  to  permit  John  Wesley  or  such 
other  persons  as  he  should  appoint,  from  time  to 
time  during  his  life,  to  have  and  enjoy  the  free  use 
and  benefit  of  the  said  premises,  to  preach  and  ex- 
pound God's  Holy  Word,  with  similar  trusts  for 
C  W  and  W  G  and  their  respective  appointees, 
successively,  during  their  respective  lives;  and,  after 
the  decease  of  the  survivor,  the  trustees  were  to 
appoint  preachers  monthly  or  oftener  to  preach  in 
the  same  manner  as  near  as  might  be  as  God's  Holy 
Word  was  then  preached  or  expounded  there.  In 
1749  John  Wesley,  assisted  by  the  Conference,  had 
issued  certain  regulations  for  the  settling  of  chapels, 
by  which,  among  other  things,  it  was  provided  that 
after  the  death  of  the  survivor  of  J  W,  C  W  and 
W  6,  the  trustees  should  permit  such  persons  as 
should  be  appointed  at  the  yearly  Conference  of  the 
people  called  "Methodists"  to  use  the  chapels  for 
the  purposes  aforesaid.  By  a  deed  of  1 782,  reciting 
that  in  1751  certain  pious  persons  called  "  Method- 
ists" had  purchased  the  said  land  at  B,  and  had 
erected  a  chapel  thereon,  and  that  the  members  of 


the  said  society  had  agreed  to  enlarge  the  chapel, 
the  trusts  thereof  were  declared  corresponding  with 
those  of  the  deed  of  1751,  except  that  after  the 
death  of  the  survivor  of  J  W,  C  W  and  W  G,  certain 
other  persons  were  associated  with  the  trustees  in 
the  appointment  of  a  preacher.  By  a  deed-poll  of 
1784,  executed  by  John  Wesley,  the  appointment 
of  preachers  was  vested  in  the  Conference.  An 
information  was  filed  by  some  of  the  members  of 
the  Wesleyan  body  at  B,  praying  relief  on  the 
ground  that  the  provisions  of  the  deed  did  not  cany 
out  the  paramount  object  of  the  founders,  and  that 
the  appointment  of  preachers  by  the  trustees  was 
contrary  to  the  constitution  of  Methodism  : — Held, 
upon  appeal,  varying  the  decree  below,  that  the  deed 
of  1751  being  plain  and  unambiguous  in  its  terms, 
parol  evidence  was  inadmissible  to  shew  a  paramount 
intention,  or  thatsuch  appointment  by  the  trustees 
would  clash  with  the  general  system  of  Methodism ; 
and  the  information  was  dismissed.  Attorney  Gene- 
ral V.  Olapham,  24  Law  J.  Rep.  (n.s.)  Chanc.  177; 
4  De  Gex,  M.  &  6.  591:  reversing  23  Law  J.  Rep. 
(N.s.)  Chanc.  70;  10  Hare,  540. 

Trustees  of  a.  Wesleyan  Methodist  chapel  ceasing 
to  be  members  of  the  Methodist  body,  held  not  to 
be  a  ground  for  their  removal  from  the  trusteeship, 
where  the  trust  deed  contained  no  provision  on  the 
subject;  the  dictum  in  Attorney  General  v.  Hardy 
notwithstanding.     Ibid. 


WILL. 


[See  Devise — Legacy — Sbttlembkt.] 

(A)  Construction  of  Wills. 
(a)  General  Points. 

(J)  Power  to  appoint  Trustees. 
(c)  Conversion  of  Pa^hable  Property, 
{d)  Misdescription    and    AmMguity, 
dence  to  explain. 

(B)  Validity. 

(a)  Attestation. 

(b)  Alteration  and  Interlineation. 
(G)  Establishing. 

( D)  Publication  and  Republication. 

(E)  Revocation  AND  Canoellaiion. 

(F)  Spoliation. 

(G)  Codicil. 

(H)  Election  undbb. 


(A)  Construction  of  Wills. 
(o)  General  Points. 

A  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  trust  (after  certain 
life  estates)  for  the  heir-at-law  of  his  family  then 
living,  whosoever  the  same  might  be : — Held,  that  the 
next-of-kin  of  the  testator  according  to  the  Statutes 
of  Distribution  had  no  interest  under  the  above  gift. 
Tetlow  V.  Askton,  20  Law  J.  Rep.  (n.s.)  Chanc.  53. 

A,  the  father  of  C,  by  his  will,  gave  the  income  of 
his  residuary  estate  (after  the  death  of  B  the  mother 
of  C)  to  trustees,  upon  trust,  to  apply  it  as  they  should 
think  proper  for  the  benefit  of  C;  and  died  in  1816. 
B,  by  her  will,  gave  the  income  of  her  residuary 
estate  to  trustees,  upon  trust  to  apply  a  sufficient 
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part  of  the  income  for  the  maintenance  of  C  during 
hia  life,  aud  declared  that,  in  case  there  should  be  a 
(surplus  of  income,  sucb  surplus  should  be  considered 
as  principal,  and  invested  accordingly,  and  gave  such 
principal  on  the  trusts  therein  mentioned,  and  died 
in  1832.  C  was  found  a  lunatic  in  1818.  The 
annual  sums  allowed  for  the  maintenance  of  C  were 
less  than  the  annual  income  of  both  the  estates  of 
A  and  B : — Held,  that  the  income  of  B's  estate  was 
to  be  first  applied  for  the  maintenance  of  C,  in 
exoneration  of  the  income  of  A's  estate.  Methold 
V.  Turrit,  20  Law  J.  Kep.  (n.s.)  Chanc.  201;  4  De 
Gex  &  S.  249. 

The  will  of  a  testator  contained  the  clauses  fol- 
lowing : — "  Let  mj  debts  be  paid.  Let  all  my  goods 
and  chattels  be  sold,  and  the  fund  accumulated, 
except  so  lar  as  is  needed  for  the  comfortable  settle- 
ment of  the  family,  except  2001.  a  year  to  be  laid  by 
as  a  marriage  portion  for  my  daughter  A  A  C.    My 

son  E  C  C  is  heir  to  the  whole  real  estate": Held, 

that  the  above  directions  were  void  for  uncertainty, 
and  that  the  testator  was  to  be  taken  to  have  died 
intestate,  both  as  to  his  real  and  personal  estate. 
Jackson  v.  Craig,  20  Law  J.  Rep.  (n.s.)  Chanc.  204. 

A  testator,  by  his  will,  gave  certain  shares  of  his 
residuary  personal  estate  to  certain  legatees.  He  then 
directed  that  "  the  whole  of  the  legatees  should  have 
the  benefit ,  of  survivorship  between  them,  in  the 
event  of  any  one  or  more  of  them  dying  without 
leaving  issue": —  Held,  that  "the  dying  without 
leaving  issue"  did  not  refer  to  death  in  the  lifetime 
of  the  testator.  iSmith  v.  Stewart,  20  Law  J.  Eep. 
(n.s.)  Chanc.  205;  4  Ue  Gex  &  S.  253. 

G  T  was  entitled  to  a  life  interest  in  freehold  and 
copyhold  estates,  and  also  in  three  sums  of  stock; 
the  legal  estate  in  the  freeholds  was  vested  in  trustees, 
but  the  copyholds  had  never  been  surrendered  to 
them,  and  many  of  the  freehold  and  copyhold  lands 
were  let  together;  the  three  sums  of  stock  were 
stranding  in  the  names  of  the  trustees  in  the  Bank  of 
England.  G  T  was  also  absolutely  entitled  in  re- 
mainder to  a  moiety  of  the  freehold  and  copyhold 
estates,  and  in  the  stock.  G  T  upon  his  second 
marriage,  by  a  covenant  and  his  bond,  secured  an 
annuity  of  200^.  a  year  to  his  wife  for  life,  and  by 
his  will  he  confirmed  the  settlement,  and  said,  "  I 
charge  all  and  every  my  freehold  hereditaments  and 
estate  and  monies  standing  in  my  name  in  the  pubUc 
funds  with  the  payment  of  the  annuity  to  my  wife; 
and  subject  to  the  said  annuity,  I  devise  and  be- 
queath the  same  freehold  hereditaments  and  estate 
and  monies  in  the  funds  to  my  niece  and  godchild, 
S  Q,  her  heu-s,  executors,  administrators  and  assigns, 
with  remainder  to  her  two  sisters,  &c.  All  the  rest 
and  residue  of  my  real  and  personal  estate,  subject  as 
to  my  personal  estate  to  the  payment  of  my  just 
debts,  &c.  and  legacies,  I  devise  and  bequeath  unto 
my  wife,  her  heirs,  executors,  administiators  and 
assigns."     The  testator  had  no  monies  standing  in 

his  name,  and  upon  a  suit  by  the  devisee, Held, 

that  the  testator  meant  his  interest  in  the  stock 
standing  in  thenameof  the  trustees,  to  which  he  was 
entitled  in  remainder.  Quermell  v.  Ttimer,  20  Law 
J.  Hep.  (N.s.)  Chanc.  237;  13  Beav.  240. 

Held,  also,  that  the  personal  estate,  as  the  primary 
fund  for  payment  of  the  annuity,  was  not  exonerated 
by  the  charge  made  upon  the  freeholds  and  the 
monies  in  the  funds.     Ibid. 


Held,  also,  in  the  absence  of  any  intention  appa- 
rent on  the  will,  that  the  word  "  estate "  did  not  in- 
clude the  copyholds,  and  that  they  did  not  pass. 
Ibid. 

A  gift  to  all  the  grandchildren  of  the  testatrix, 

except ,  is  not  void  for  uncertainty,  but  takes 

effect  in  favour  of  all  the  grandchildren  as  a  cla^s. 
Jllingworth  v.  Coohe,  20  Law  J.  Rep.  (u.S.)  Chanc. 
612  J  9  Hare,  37. 

A  testatrix  directed  her  executors  to  pay  the  debt 
which  she  owed  to  two  persons  named,  and  for  the 
security  of  the  payment  of  which  she  had  given  her 
promissory  note.  The  promissory  note  was  volun- 
tary : — Held,  that  whether  this  was  a  good  debt 
or  whether  it  was  a  legacy  was  a  question  for  a  court 
of  law,  and  that  it  was  not  a  case  in  which  the 
Court  could  call  in  the  assistance  of  a  common  law 
Judge  under  the  statute  14  &  15  Vict.  c.  83.  s.  8. 
Longstaff  v.  Rennison,  21  Law  J.  Rep.  (n.s.)  Chanc. 
ti22;  1  Drew.  28. 

Under  a  bequest  for  all  and  every  the  "  issue"  of 
E  living  at  the  decease  of  her  and  her  husband,  but 
if  any  of  the  issue  of  £  should  die  in  the  lifetime  of 
the  survivor  of  E  and  her  husband  leaving  issue,  the 
issue  of  such  issue  so  dying  should  take  the  share  his 
parent  would  have  been  entitled  to : — Held,  that  the 
word  "  issue  "  meant  children,  and  that  if  the  testator 
had  intended  to  express  descendants,  the  words 
"issue  of  issue"  would  not  have  had  any  meaning. 
Pope  v.  Pope,  21  Law  J.  Rep.  (k.s.)  Chanc.  276; 
14  Beav.  591. 

A  testator  bequeathed  all  the  rents  and  arrears  of 
rent,  with  timber  felled,  and  other  annual  profits  due 
to  him  at  the  time  of  his  decease,  from  his  Berwick 
Hill  estate,  unto  the  person  or  persons  who  should  be 
entitled  to  the  freehold  "  and "  inheritance  of  the 
same  estate  in  possession  at  his  decease.  On  the 
death  of  the  testator,  his  brother  became  tenant  for 
life  of  this  estate  : — Held,  that  the  words  "  freehold 
and  inheritance  "  must  be  read  "  freehold  or  inheri- 
tance," and  that  the  tenant  for  life  was  entitled  to 
the  rents,  &c.,  specified  in  the  above  clause.  Staple- 
ton  V.  Stapleton,  21  Law  J.  Rep.  (n.s.)  Chanc.  434; 
2  Sim.  ^.iS.  212. 

Held,  also,  that  the  tenant  for  life  was  entitled 
under  this  bequest  to  the  rents  payable  from  the  last 
quarter  day  up  to  the  day  of  the  testator's  death,  and 
also  to  certain  bricks,  tiles,  and  brick-earth  being 
upon  the  estate  at  the  death  of  the  testator.     Ibid. 

A  testatrix  gave  her  real  and  personal  estate  to 
trustees,  in  trust  for  her  niece  for  life;  after  the 
decease  of  her  niece  without  issue,  (which  happened,) 
and  of  her  niece's  mother,  she  directed  the  real 
estate  to  be  converted ;  and  as  to  one  moiety 
of  her  residuary  estate  she  gave  it  amongst 
the  child  and  children  of  A  A,  and  the  issue  then 
living  of  any  child  or  children  of  A  A  dying  in  the 
lifetime  of  the  niece,  and  to  their  respective  execu- 
tors, administrators  and  assigns;  and  in  case  all  or 
any  of  the  children  of  A  A  should  die  without  issue 
in  the  life  of  the  niece,  the  share  of  him,  her,  or  them 
so  dying  was  to  go  "  amongst  the  child  and  children 
of  M  H  living  at  the  decease  of  the  niece,  and  to 
their  respective  executors,  administrators  and  as- 
signs." The  niece  died  in  1830  unmarried  and  with- 
out issue,  having  by  will  given  her  personal  estate  to 
her  mother,  who  died  in  1850.  A  A  had  seven 
children,  but  two  alone,  H  C  and  M  H,  married  an4 
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had  issue.  H  C  waa  alive  at  the  date  of  the  will, 
but  died  in  1847,  leaving  J  C  her  husband  and 
J  A  C  and  R  L  her  two  only  children.  M  H  died 
in  1820  in  the  life  of  the  testatrix  and  of  both  the 
niece  and  her  mother.  Seven  of  her  children  were 
still  living,  and  this  moiety  of  the  residuary  estate 
was  claimed  by  J  C  as  the  husband  and  personal  repre- 
sentative of  H  C,  by  J  A  C  and  R  L  as  children 
of  H  C,  by  the  children  of  M  H  and  the  personal 
representative  of  the  niece : — Held,  as  to  one-half  of 
this  moiety,  that  the  children  of  M  H  were  entitled, 
and  as  to  the  other  half  of  the  moiety  that  it  was 
undisposed  of,  and  passed  to  the  next-of-kin  of  the 
testatrix.  CouMhurst  v.  Carter,  21  Law  J.  Rep. 
(n.s.)  Chanc.  555;  15  Beav.  421. 

A  testator,  by  his  will,  bequeathed  all  the  residue 
of  his  real  and  personal  estate  to  his  executors,  upon 
trust  to  pay  his  wife  the  income  and  profits  thereof, 
so  long  as  she  should  continue  his  widow.  A  part 
of  the  personal  estate  of  the  testator,  at  his  death, 
consisted  of  a  debt  of  12,000i.  payable  by  annual 
instalments  of  1,.500Z.,  with  interest  at  51.  per  cent, 
from  the  death  on  the  debt  or  such  part  as  for  the 
time  being  should  remain  unpaid : — Held,  that  the 
tenant  for  life  was  entitled  to  il.  per  cent,  on  the  debt 
or  such  part  as  should  remain  unpaid,  and  that  the 
other  1^.  per  cent,  ought  to  be  invested  for  the  benefit 
of  the  tenant  for  life  and  those  entitled  in  remainder. 
Meyer  v.  Sinumson,  21  Law  J.  Rep.  (n.s.)  Chanc. 
678;  5  DeGex&S.  723. 

A  testator  gave  his  freehold  estate  and  "  property 
whether  real  or  personal"  to  M  S  for  life,  and  after 
her  decease  he  gave  ^1  his  said  freehold  estate  and 
property  to  S  H  and'his  wife  for  their  lives,  and  after 
their  decease  he  gave  all  his  said  freehold  property 
to  their  children  for  an  estate  of  inheritance  in  fee 
simple;  but  in  case  none  should  attain  twenty-one, 
he  gave  his  freehold  estate  and  property  to  W  M, 
his  heirs  and  assigns,  in  fee  simple.  He  charged  his 
personal  estate  with  the  payment  of  several  legacies, 
and  the  residue  of  what  he  should  die  possessed  of 
was  to  become  the  property  of  M  S : — Held,  that 
M  S  was  entitled  to  the  personal  estate,  and  that  S  H, 
his  wife  and  children,  took  no  interest  in  the  personal 
estate.  SoUingsworth  v.  Shakeshaft,  and  Andrews  v. 
Shakeshaft,  21  Law  J.  Rep.  (h.s.)  Chanc.  722;  14 
Beav.  492. 

A  testator  gave  all  his  real  and  personal  estate 
whatsoever  to  his  wife  and  son,  whom  he  appointed 
executrix  and  executor,  upon  trust,  to  permit  his 
wife  during  her  life  to  receive  the  clear  rents,  issues 
and  profits,  interest,  dividends,  and  annual  proceeds 
thereof,  subject  to  all  out>goings;  and  upon  the  death 
of  his  wife,  then,  as  to  all  his  said  devised  and 
bequeathed  freehold  and  residuary  real  and  personal 
estate,  with  their  appurtenances,  and  of  which  his 
wife  was  to  have  the  clear  yearly  income  for  her  life, 
upon  trust  for  his  son  absolutely  : — Held,  that  cer- 
tain leaseholds  belonging  to  the  testator  were  to  be 
held  by  his  widow  in  specie,  no  intention  of  conver- 
sion being  expressed,  ffa/rris  v.  Poyner,  21  Law  J. 
Rep.  (n.s.)  Chanc.  915;  1  Drew.  174. 

Shortly  after  the  testator's  death  his  widow  was 
called  upon  to  make  good  the  dilapidations  to  the 

leaseholds,  under  a  covenant  in  the  lease  : Held, 

that  these  expenses,  which  the  widow  had  paid  out 
of  her  income,  were  properly  chargeable  upon  the 
corpus  of  the  estate.     Ibid. 


W  B,  by  a  will,  dated  the  Sth  of  October  1837, 
gave  all  his  property,  real  and  personal,  to  trustees, 
to  be  divided  between  C  S  and  the  three  boys  of 
W  W.  By  another  will,  dated  the  13th  of  April 
1838,  he  gave  his  household  goods  to  C  S,  and  he 
gave  all  his  real  estates  to  her  for  life,  with  remainder 
to  W  W  for  life,  and  after  the  decease  of  both,  to 
W  and  G,  the  sons  of  W  W;  and  by  another  testa- 
mentary instrument,  dated  the  same  day,  he  ap- 
pointed C  S  and  W  W  his  executors.  By  another 
instrument,  without  a  date,  the  testator  gave  his  real 
estate  to  trustees,  to  divide  the  rents  into  three  por- 
tions, and  pay  one-third  to  C  S  for  life,  and  as  to  the 
other  two-thirds  to  all  the  children  of  W  W,  or  to 
permit  him  to  receive  the  rents  for  their  maintenance, 
&c.,  until  their  arrival  at  twenty-one.  The  testator 
then  directed  his  trustees,  out  of  the  rents  to  pay  his 
debts,  &c.,  and  the  costs  of  executing  the  trusts  of 
his  will : — Held,  that  revocation  by  inconsistency 
of  disposition  will  only  affect  the  prior  will  to  the 
extent  that  such  inconsistent  disposition  is  operative; 
that  the  fourth  will  revoked  the  first  altogether,  and 
the  second  so  far  only  as  it  related  to  real  estate; 
that  by  the  fourth  will,  two-thirds  of  the  real 
estate  were  devised  to  the  children  of  W  W  in  fee 
simple;  that  the  remaining  third  was  given  to  C  S 
for  life,  and  that  the  reversion  in  fee  in  such  third 
was  undisposed  of,  and  passed  to  the  heir-at-law  of 
the  testator,  but  charged  with  debts,  legacies,  &c.,in 
exoneration  of  the  testator's  personal  estate.  Plenty 
V.  West,  22  Law  J.  Rep.  (n.s.)  Chanc.  185;  16 
Beav.  173. 

Bequest,  by  a  will,  dated  in  1819,  of  a  sum  of 
stock  to  trustees,  upon  trust  to  pay  the  dividends  to 
A,  the  wife  of  B,  for  life,  and,  after  her  death,  if  she 
should  have  no  issue  living  at  her  death,  to  B  for 
life;  but,  if  she  should  leave  issue,  then  to  pay  a 
moiety  of  the  dividends  to  B  for  life,  and  the  other 
moiety  to  be  applied  for  the  benefit  of  such  issue,  as 
the  trustees  should  think  fit ;  and  as  to  a  moiety  of 
the  capital,  after  the  death  of  A,  and  after  the  death 
of  the  survivor  of  A  and  B  as  to  the  whole  of  the 
capital,  to  divide  the  same  among  the  children  of  A; 
and  if  A  should  die  in  the  lifetime  of  B,  leaving 
issue,  and  such  issue  should  die  in  the  lifetime  of  B 
under  age  and  unmarried,  then  to  pay  the  whole  of 
the  income  to  B  for  his  life;  and,  after  the  death  of 
the  survivor  of  A  and  B,  and  the  failure  of  issue  of 
A,  to  transfer  the  stock  to  C.  A  died  without  issue, 
leaving  B  surviving: — Held,  that  by  the  word 
"  issue"  was  meant  children,  and  that  by  the  words 
at  the  end  of  the  will,  "  failure  of  issue,"  was  meant 
failure  of  children.  Bryan  v.  Mansion,  22  Law  J. 
Rep.  (h.s.)  Chanc.  233;  5  De  Gex  &  S.  737. 

A  testator  gave  the  residue  of  his  estate  to  trustees 
to  pay  the  dividends  of  1 ,500i  stock  to  A  for  life, 
and  after  to  divide  the  dividends  between  E  B  and 
F  R  and  the  survivor  of  them.  He  gave  the  residue 
of  his  freehold,  copyhold  and  leasehold  estates,  and 
all  other  his  estate  and  effects  upon  trust  to  pay  the 
dividends,  interest,  rents  and  annual  produce  to  his 
wife,  E  B,  for  life,  with  remainder  to  F  R  for  life, 
with  remainders  over.  The  testator  had  leasehold 
property,  canal  and  insurance  shares,  and  Dutch 
bonds.  F  R  died  : — Held,  affirming  a  decree  of  the 
Court  below,  first,  that  E  B  was  only  entitled  to  a 
life  estate  in  the  dividends  of  the  l,600i.  stock  ;  and 
secondly,  that   she  was  not  entitled  to   enjoy  the 
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shares  and  Dutch  bonds  in  specie,  though  she  was  as 
to  the  leaseholds.  Blamn  v.  Bell,  22  Law  J.  Rep. 
(n.S.)  Chanc.  236  ;  2  De  Gex,  M.  &  G.  775;  21 
Law  J.  Rep.  (n.s.)  Chanc.  811  ;  5  De  Gex  &  S. 
658. 

The  testator  bequeathed  certain  shares  of  the 
residue  of  his  estate  to  trustees,  upon  trust  to  accu- 
mulate for  such  of  his  issue  as  his  widow  should  by 
deed  or  will  appoint.  The  widow  by  her  will,  refer- 
ring to  the  power,  appointed  certain  definite  sums 
to  the  issue,  on  the  express  supposition  that  the 
shares  would  realize  a  certain  sum  per  share;  but  if 
not,  then  she  directed  that  the  legatees  should  receive 

in  proportion  to  their  respective  bequests : Held, 

that  the  appointment  extended  to  the  accumula- 
tions of  the  shares.  Thompson  v.  Teulon,  22  Law 
J.  Rep.  (n.S.)  Chanc.  243. 

A  testator,  by  his  will,  bequeathed  his  personal 
estate  to  trustees,  upon  trust  to  pay  the  income  to 
his  two  sisters,  A  and  B,  for  their  lives,  and  to  the 
survivor  for  her  life;  and  then  to  pay  the  capital  to 
their  children;  and  in  default  of  such  children,  to 
pay  the  income  to  C,  his  brother,  for  his  life,  and 
then  to  pay  the  capital  to  his  children  ;  and  in  de- 
fault of  such  children,  to  the  testator's  next-of-kin. 
The  testator,  by  a  codicil,  declared  that  he  left  his 
effects,  failing  his  brothers  and  sisters  and  their  heirs, 
to  E.  The  testator  had'two  sisters  only,  A  and  B, 
and  two  brothers  only,  C  and  D,  who  all  died  with- 
out children : — Held,  that  the  bequest  in  favour  of 
E  took  effect.  In  re  Pattison's  Trusts,  22  Law  J. 
Eep.  (n.S.)  Chanc.  286  ;  5  De  Gex  &  Sm.  591. 
■  A  testator  directed  his  trustees  to  hold  20,000i. 
Bank  annuities,  and  pay  the  dividends  to  his  son  for 
life,  with  restrictions  on  alienation;  provided  that  if 
his  son  should  marry  with  the  consent  of  his  trus- 
tees, a  settlement  might  be  made  of  the  fund,  subject 
to  the  life  estate,  for  the  benefit  of  the  wife  and  issue; 
and  subject  to  the  trusts  of  such  settlement,  or  "  in 
case  none  shall  be  declared,"  he  directed  that  the 
fund  should  go  to  such  persons  as  his  son  should  by 
will  appoint ;  provided  that,  in  case  his  son  died 
unmarried,  or  having  been  married  without  leaving 
issue,  and  without  having  exercised  the  power  of  ap- 
pointment, the  trustees  were  to  hold  one  moiety  of 
the  fund  upon  the  trusts  mentioned.  The  son  died 
without  having  been  married,  having  by,  his  will  ap- 
pointed 10,000i,  part  of  the  fund,  to  his  two  bro- 
thers : — Held,  reversing  the  decision  of  the  Court 
below,  that  the  son,  in  the  events  which  had  hap- 
pened, had  a  valid  power  of  appointment  over  the 
fund.  Sheffield  v.  Coventry,  22  Law  J.  Rep.  (n.s.) 
Chanc.  498;  2  De  Gex,  M.  &  G.  551. 

A  testator  devised  real  estate  to  his  cousin  S  K 
for  life,  charged  with  annuities,  and  declared  that 
"in  case  any  of  the  annuitants  should  survive  S  K," 
he  gave  the  same  estate  to  the  eldest  surviving  son  of 
S  K,  "  charged  with  the  aforesaid  annuities"-,!  but 
"in  default  of  issue  male"  he  gave  the  same  estate  to 
T  K,  brother  of  S  K,  "  charged  in  like  manner  with 
"  the  aforesaid  annuities,  and  unto  his  eldest  surviving 
son  on  the  same  conditions."  The  will  then  pro- 
ceeded, "  but  in  default  of  issue  male  my  will  is,  that 
the  aforesaid  demised  premises  do  descend  unto  my 
heirs-at-law,  charged,  nevertheless,  with  the  above- 
mentioned  annuities  or  out-payments."  AU  the 
annuitants  died  in  the  lifetime  of  S  K;  after  the 
death  of  S  K,  his  eldest  surviving  son,  J  K,  held  the 


estate  for  his  life  ;  he  died,  leaving  a  widow  and  a 
daughter,  his  only  child.  S  K,  the  younger,  a  bro- 
ther of  J  K,  and  the  next  eldest  son  of  S  K,  was  then 
living,  and  claimed  the  estate  under  the  limitations 
of  the  will : — Held,  that  the  words  "  in  default  of 
issue  male"  meant "  in  default  of  issue  male  of  S  K"; 
and  that  the  plaintiff  was  entitled  to  the  estate  as 
tenant  in  tail  male,  but  subject  to  the  dower  of  the 
widow  of  J  K.  Keyv.  Key,  22  Law  J.  Rep.  (jj.s.) 
Chanc.  641;  4  De  Gex,  M.  &  G.  73. 

A  testator,  who  had  made  equal  allowances  during 
his  life  to  four  sons  for  their  maintenance,  and  had 
settled  property  of  the  same  annual  amount  on  each 
of  his  three  daughters  on  their  respective  marriages, 
made  his  will,  dividing  his  real  estate  into  seven  por- 
tions, and  described  it  in  seven  schedules.  The  annual 
rental  of  each  portion,  excepting  "four"  and  "five," 
was  of  nearly  equal  amount.  The  testator  was  in- 
debted on  mortgages  of  his  real  estates,  and  directed 
the  trustees  of  his  will,  out  of  his  personal  estate,  to 
pay  to  the  son  to  whom  he  afterwards  devised  "four" 
an  annual  sum,  while  a  piece  of  land  which  was 
comprised  in  "  four"  was  unlet.  He  then  directed 
the  rents  of  "four"  and  "five," and  equal  portions 
(fifths)  of  the  rents  of  the  other  five  properties  to  be 
set  apart  to  raise  the  annual  sum,  and  to  be  accumu- 
lated till  the  mortgages  could  be  paid  off.  He  then 
directed  that  when  the  vacant  piece  of  land  should 
be  let  (which  the  testator  himself  estimated  would 
make  the  rental  of  "  four"  about  equal  to  each  of  the 
others  except "  five"),  the  annual  sum  for  paying  the 
mortgages  should  be  raised  by  the  whole  rents  of  the 
lands  comprised  in  the  "  fourth"  schedule,  and  the  re- 
mainder by  equal  sixth  parts  of  the  hereditaments 
comprised  in  the  other  schedules : — Held,  overruling 
a  decision  of  a  Vice  Chancellor,  that  the  whole  will 
shewed  that  the  general  intention  of  the  testator  was 
equality  of  division  among  the  seven  children,  and 
that  the  word  "  fourth"  in  the  place  where  it  was 
used  must  be  treated  as  there  without  design,  with- 
out meaning,  and  memmper  errorem  scrihentis;  and 
further,  that  "fourth"  was  written  for  "fifth,"  and 
the  will  must  be  so  construed.  Sort  v.  TnU:;  Tulh 
v.  EaH,  22  Law  J.  Rep.  (n.S.)  Chanc.  649;  2  De 
Gex,  M.  &  G.  300. 

S  S  directed  her  personal  estate  to  be  invested, 
and  after  the  death  of  a  tenant  for  life  she  gave  it  to 
A  S  and  H  J  or  to,  their  respective  heirs,  as  they 
respectively  might  deem  proper,  they  or  their  heirs 
first  paying  20^  to  other  parties.  H  J  died  without 
disposing  of  his  moiety  : — Held,  that  it  vested  in  his 
next-of-kin  according  to  the  Statute  of  Distributions. 
/fflcoSs  V.  Jacobs,  22  Law  J.  Rep.  (n..s.)  Chanc. 
668;  16  Beav.  557. 

A  testator  devised  real  estate  to  trustees  upon 
trust  to  sell,  and  directed  that  the  proceeds  of  the 
sale  should  sink  into  and  be  deemed  part  of  his  per- 
sonal estate,  and  be  applied  accordingly;  and  he 
bequeathed  all  the  residue  of  his  personal  estate  (in- 
cluding the  proceeds  of  the  real  estate)  to  the  same 
trustees  upon  trust  for  his  seven  children,  nomino/- 
tim,  share  and  share  alike.  One  son  died  in  the 
lifetime  of  the  testator : — Held,  that  the  lapsed  share 
in  the  proceeds  of  the-  real  estate  went  to  the  tes- 
tator's heir-at-law.  Taylor  v.  Taylor,  22  Law  J. 
Rep.  (n.S.)  Chanc.  742;  3  De  Gex.M.  &  G.  190. 

When  the  real  and  personal  estate  of  a  testator 
are  constituted  into  one  mass,  and  subjected  to  cer- 
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tain  charges,  the  charges  are  to  be  apportioned  be- 
tween the  real  and  personal  estate  and  borne  by  them 
pro  raid,  according  to  their  relative  values.  Sobin- 
son  J,  the  Governors  of  the  London  Hospilal,  22 
Law  J.  Rep.  (k.s.)  Chanc.  7.54;  10  Hare,  19. 

A  declaration  in  a  will  that  the  proceeds  of  the 
sale  of  the  testator's  real  and  personal  estate  shall  be 
considered  to  all  intents  and  purposes  as  part  and 
parcel  of  his  personal  estate,  will  not  prevent  his  heir 
from  receiving  themoniesarisingfromthesaleofthereal 
estate,  in  exclusion  of  the  testator's  next-of-kin.  Ibid. 

A  B,  by  his  will,  dated  in  1849,  devised  all  his 
freehold  and  copyhold  hereditaments  in  the  county 
of  D,  which  had  or  might  thereafter  come  into  his 
possession  by  inheritance  from  his  father,  to  trustees 
for  a  term  of  500  years,  upon  trust  to  provide  certain 
sums.  The  testator  died  possessed  of  the  Castle  Eden 
estate  in  the  county  of  D,  which  was  conveyed  to 
him  by  his  father,  and  into  the  possession  of  which 
he  entered  in  his  father's  lifetime.  He  was  also  pos- 
sessed of  other  estates  in  the  same  county,  which 
were  devised  to  him  by  his  father's  will,  but  which, 
being  the  heir-at-law,  he  took  by  descent.  The 
descended  estate  was  not  sufficient  to  pay  the  sums 
for  which  the  500  years  term  was  created ; — Held, 
that  the  Castle  Eden  estate  was  not  included  in  the 
term.  WilMnson  v.  Bewiclce,  22  Law  J.  Rep.  (n.s.) 
Chanc.  781;  3  De  Gex,  M.  &  G.  837. 

A  testator  appointed  his  wife  a  trustee  of  his  will 
jointly  with  W  L,  and  he  appointed  her  sole  execu- 
trix ;  he  subsequently,  on  account  of  the  arduous 
duties,  revoked  her  appointment  as  executrix,  and 
appointed  W  L  and  two  other  persons  executors  in 
trust  of  his  will : — Held,  that  this  did  not  revoke 
the  office  of  trustee,  which  had  been  given  by  the 
testator  to  his  wife.  Graham  v.  Graham,  22  Law  J. 
Rep.  (n.s.)  Chanc.  937;  16  Beav.  SSO. 

A  testator  gave  and  bequeathed  all  the  rest  and 
residue  of  his  estate  and  effects  to  trustees,  in  trust 
to  collect,  get  in,  and  receive  the  same,  and  to  invest 
the  same  in  the  funds,  and  pay  the  interest  thereof 
to  a  lady  for  life,  and  after  her  decease  to  pay  and 
divide  the  said  residuary  estate  equally  amongst  her 
eight  children  : — Held,  that  the  real  estate  as  well 
as  the  personalty  belonging  to  the  testator,  passed 
under  this  clause.  D'Almaine  v.  Moseley,  22  Law  J. 
Eep.  (N.s.)  Chanc.  971;  1  Drew.  629. 

Declaration  in  a  will  that  it  should  not  be  lawful 
for  the  trustees  to  pay  to  the  testator's  sons  the  sums 
bequeathed  to  them,  or  to  permit  them  to  enter  into 
possession  of  the  real  estates  devised  to  them  until 
they  had  executed  a  bond  not  to  marry  or  cohabit 
with  their  cousins,  will  not,  in  a  case  of  doubtful 
limitation  over,  be  regarded  by  the  Court,  where  the 
time  of  payment  and  vesting  has  arrived  and  the 
event  intended  to  be  guarded  against  has  not  hap- 
pened. Poole  V.  Bolt,  22  Law  J.  Rep.  (n.s.)  Chanc. 
1042;  11  Hare,  33. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  two  brothers  and  his  niece,  the  daughter 
of  his  sister  Sarah,  who  had  died  before  the  date 
of  the  will,  leaving  an  only  child,  a  son,  and  never 
having  had  any  daughter: — Held,  on  petition  of  the 
son  under  the  Trustees'  Relief  Act,  that  the  son  was 
entitled  to  the  share  expressed  to  have  been  be- 
queathed to  the  daughter  of  his  mother.  In  re 
Bichit's  Trust,  ex  parte  Wand,  22  Law  J.  Rep. 
(N.s.)  Chanc.  1044;  11  Hare,  299. 


A  testator,  by  his  will,  directed  the  lease  of  his 
residence  to  be  converted  into  money,  and  invested 
in  stock  for  his  wife  to  receive  the  interest  for  life, 
and  that  she  should  receive  all  interest  on  all  sums 
of  money  that  he  might  have  on  any  note  of  hand, 
bill  or  bond,  except  as  therein  mentioned.  The  tes- 
tator then  directed  a  freehold  estate  to  be  sold,  and 
the  produce  invested  in  stock,  and  that  his  wife 
should  receive  the  interest  of  the  same  as  well  as  of 
all  stock  standing  in  his  name  at  his  death.  At  the 
decease  of  his  wife,  the  testator  directed  all  interest 
and  dividends  to  be  invested  half-yearly,  and  to  he 
added  to  such  stock  which  he  bequeathed  to  his 
nephew,  which  stock  and  all  accumulations  by  the 
addition  of  such  interest,  the  testator  declared 
should  become  the  property  of  his  nephew  on  attain- 
ing twenty-one.  'The  will  did  not  contain  any  resi- 
duary bequest: — Held.onpetitionundertheTrustees' 
Relief  Act,  that  the  nephew  was  entitled  to  the 
stock  in  which  the  produce  of  the  leaseholds  had 
been  invested,  as  well  as  the  stock  in  which  the  pro- 
duce of  the  testator's  freehold  estate  had  been  in- 
vested. In  re  the  Trusts  of  Cwrtois'  Will,  22 
Law  J.  Rep.  (n.s.)  Chanc.  1045. 

A  testatrix  gave  1,0002.  to  the  trustees  to  pay  the 
interest  to  the  petitioner  for  life,  and  afterwards  the 
capital  to  be  divided  between  his  children.  There 
was  also  a  power  to  the  trustees,  if  they  should 
think  fit,  to  advance  all  or  any  portion  of  the  1,0002. 
for  the  "  preferment,  advancement,  or  establishment 
in  the  world  "  of  the  petitioner.  A  portion  of  the 
l.OOOZ.  had  been  advanced  under  this  power. 
The  petitioner  had  had  twelve  children,  five  of 
whom  were  alive:  and,  being  in  embarrassed  cir- 
cumstances, now  asked,  with  the  consent  of  the 
children  and  of  the  trustees,  that  the  remaining  por- 
tion of  the  money  might  be  paid  over  to  him  under 
the  power  in  the  will ; — Held,  that  this  was  not  such 
a  case  as  was  contemplated  by  the  power.  I/im/rd 
v.  Pease,  22  Law  J.  Rep.  (n.s.)  Chanc.  1069. 

-  Testatrix  gave  all  her  property  to  her  mother  for  life, 
and  at  her  decease  directed  the  residue  of  her  estate 
to  be  divided  equally  between  the  surviving  brothers 
and  sisters  of  the  testatrix.  The  mother  and  four 
of  the  residuary  legatees  who  survived  her,  pre- 
deceased the  testatrix  : — Held,  on  demurrer,  that 
such  only  of  the  legatees  as  survived  the  testatrix 
were  entitled  to  her  residuary  estate.  Spwrrdl  v. 
Spurrell,  22  Law  J.  Rep.  (n.s.)  Chanc.  1076  j  11 
Hare,  54. 

A,  by  his  will,  bequeathed  leaseholds  to  his 
daughter  M  for  her  life,  and  aiter  her  decease  to  her 
lawful  issue,  and  "in  default  of  such  issue"  to  his 
son  G  and  his  issue.  A  codicil,  made  by  the  testa- 
tor, recited  that  he  had  bequeathed  the  leaseholds 
to  G  after  the  death  of  M,  and  "  in  default  of  her 
leaving  lawful  issue :" — Held,  that  the  will  might  be 
interpreted  by  the  codicil,  and  that  the  gift  over  in  the 
will  "in  default  of  issue,"  being  therefore  capable  of 
importing  a  bequest  over  on  failure  of  issue  living  at 
M's  death,  it  ought  to  be  taken  in  that  sense;  and 
that  even  if  the  limitation  in  the  will  gave  an  absolute 
interest  to  M,  there  was  a  good  executory  bequest 
over  to  G  and  his  issue.  Darley  v.  Martin,  20  Law 
J.  Rep.  (n.s.)  C.P.  249;  13  Com.  B.  Rep.  683. 

A  testator  by  his  will,  made  in  1815,  gave  "all 
the  rest,  residue,  &c.  of  his  personal  estate,  goods 
and  chattels,  &c."  to  M  J  D  absolutely;  and  he 
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further  devised  "  all  and  singular  his  manors  or  lord- 
ships, rectories,  advowsons,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments,  situate,  &c.  at  or 
near  W,  in  the  county  of  D,  and  B,  in  the  county 
of  Y,  and  all  other  his  real  estates  in  the  said  coun- 
ties and  elsewhere,  and  all  his  estate  and  interest 
therein,"  to  uses  in  strict  settlement.  In  1841  the 
testator  made  a  codicil  ratifying  and  confirming  his 
will.  At  the  time  of  his  making  his  will  and  of  his 
decease,  the  testator  was  possessed  of  freehold 
estates  in  the  county  of  D,  and  of  some  church 
leases  in  the  same  county,  which  were  usually  re- 
newable every  sfeven  years ;  in  some  instances  the 
leaseholds  were  let  and  occupied,  with  the  freeholds, 
at  undivided  yearly  rents.  Upon  part  of  the  lease- 
holds, nearest  to  the  freehold  mansion,  ornamental 
cottages  were  built,  as  well  as  buildings  occupied  by 
persons  employed  about  the  mansion  and  freehold 
estate  : — Held,  that,  under  the  1  Vict.  c.  26.  s.  26, 
the  leaseholds  passed  under  this  general  devise,  and 
that  no  contrary  intention  appeared  upon  the  will 
so  as  to  prevent  the  operation  of  that  section.  Wil- 
son v.  Eden,  21  Law  J.  Rep.  (n.s.)  Q.B.  385;  18 
Q.B.  Kep.  474. 

A  testator  bequeathed  the  one-half  of  certain 
personal  property  to  his  son,  to  be  under  his  own 
controul,  and  the  other  moiety  in  trust  for  the 
children  of  his  daughter.  The  son  was  made  resi- 
duary legatee.  The  testator  drew  his  pen  through 
the  words  describing  the  property,  and  the  will  was 
admitted  to  proof,  with  a  blank  as  to  the  amount  of 
projjerty  : — Held,  that  the  Court  not  being  able  to 
regard  anything  but  the  probate,  and  the  amount  of 
property  to  be  divided  being  omitted,  the  bequest 
was  void,  and  the  property  went  to  the  residuary 
legatee.  Taylor  v.  JRichardson,  23  Law  J.  Rep. 
(n.s.)  Chanc.  9;  2  Drew.  16. 

A  testator  devised  Bradon  Farm,  a  real  estate,  to 
trustees  in  fee  simple,  upon  trust  to  raise  "  by  sale  or 
otherwise"  out  of  such  estate  2,000?.  and  invest 
the  same,  and  upon  trust  to  permit  his  son  Philip  to 
enjoy  the  same  estate,  "  after  raising  as  aforesaid," 
for  his  life,  and  then  for  his  children;  and  if  he 
should  die  without  leaving  issue  the  testator  devised 
the  estate  to  his  sons  Simeon  and  Thomas,  in  fee, 
as  tenants  in  common.  The  trusts  of  the  2,000/. 
were  declared,  as  to  half,  for  the  testator's  daughter, 
Mary,  for  life,  and  after  her  death  to  be  equally 
divided  among  her  children;  and  as  to  the  other 
IjOOOi.,  upon  trust  for  his  other  daughter,  Eliza- 
beth Cooper,  for  life,  and  after  her  death  to  be 
equally  divided  among  her  children.  The  testator 
gave  the  residue  of  his  real  and  personal  estate 
equally  between  Simeon  and  Thomas,  their  heirs, 
executors,  administrators  and  assigns,  for  ever.  All 
the  three  sons  survived  the  testator;  Simeon  and 
Thomas  died  intestate,  and  never  having  in  any 
manner  dealt  with  their  interests  in  the  Bradon 
Farm  estate  or  in  the  2,000/.  Philip  was  the  heir- 
at-law  of  each  of  them.  The  2,000/.  was  not  raised 
during  Philip's  life,  but  he  paid  the  interest  to  his 
sisters.  Philip  devised  Bradon  Farm  to  trustees 
in  trust  for  certain  persons.  After  his  death  the 
2,000/.  was  raised,  but  Elizabeth  Cooper  died  with- 
out ever  having  had  a  child,  so  that  1,000/.  was 
remaining,  the  trusts  of  the  same  having  thus  par- 
tially failed ; — Held,  affirming  a  decision  of  the 
Court  below,  that  the  2,000/.  was  a  charge  upon  the 
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Bradon  Farm  estate,  and  not  an  excSption  out  of 
the  devise.  In  re  Cooper's  Trusts,  23  Law  J.  Rep. 
(N.S.)  Chanc.  25;  4  De  Gex,  M.  &  G.  757. 

Held,  also  (also  affirming,  but  Lord  Justice 
Turner  doubting),  that  the  1,000/.,  the  trusts  of 
which  had  partially  failed,  sank  into  and  became 
part  of  the  Bradon  Farm  estate,  and  passed  by  the 
will  of  Philip  to  his  devisees  in  trust,  the  same  having 
descended  upon  him  as  real  estate,  as  heir-at-law  of 
his  brothers  Simeon  and  Thomas.     Ibid. 

A  testator  gave  all  his  real  and  personal  property 
to  trustees,  in  trust  for  his  eight  nephews  and  nieces, 
naming  them,  in  equal  shares,  as  tenants  in  common, 
the  shares  of  nephews  absolutely,  and  the  shares  of 
nieces  as  they  should  by  deed  or  will  appoint,  and 
in  default  of  appointment  for  them  absolutely,  but 
for  their  separate  use;  and  the  testator  also  declared 
that  in  case  any  of  his  nephews  and  nieces  should 
die  in  his  lifetime,  leaving  children,  or  should  sur- 
vive him  and  die  under  twenty-one,  leaving  children, 
then  their  shares  to  be  in  trust  for  their  children; 
and  if  any  of  the  nephews  and  nieces  should  die 
in  his  lifetime,  without  children,  or  should  sur- 
vive him,  and  afterwards  die  under  twenty-one, 
without  leaving  children,  then  the  shares  of  each  such 
nephews  and  nieces  so  dying  should  go  to  the  survi- 
vors. By  separate  codicils  the  testator  revoked  the 
trusts  in  favour  of  two  of  his  nephews.  By  another 
codicil  he  gave  a  legacy  of  100/.  to  A  W;  by  a  sub- 
sequent codicil  he  appointed  A  W  his  executor,  and 
gave  him  600/.  in  lieu  of  the  100/.,  provided  he 
should  act  as  his  executor.  By  a  further  codicil  he 
revoked  the  appointment  of  A  W  as  executor,  and 
also  revoked  the  legacy  of  500/. : — Held,  that  the 
shares  of  the  two  nephews  that  were  revoked  were 
undisposed  of,  and  went  to  the  heirs  and  next-of-kin 
of  the  testator;  that  the  share  of  a  niece  who  died 
during  the  testator's  lifetime,  without  children,  was 
also  undisposed  of;  and  that  the  revocation  of  the 
500/.  legacy  to  A  W  did  not  revive  the  100/.  legacy, 
but  that  also  was  completely  revoked.  Boukott  v. 
Boulcott,  23  Law  J.  Rep.  (k.s.)  Chanc.  57;  2 
Drew.  25. 

A  testatrix  bequeathed  the  residue  of  her  estate  to 
such  of  her  nephews  and  nieces  as  should  be  in 
England  at  the  time  of  her  death,  and  the  children 
of  such  of  her  nephews  and  nieces  as  should  be  then 
dead,  living  in  England,  Two  of  the  nieces  were 
domiciled  abroad  at  the  date  of  the  will. and  the  time 
of  the  death.  A,  another  niece,  at  the  time  of  the 
death,  waa  living  with  her  husband,  who  was  on 
duty  with  his  regiment  in  Ireland ;  and  B,  another 
niece,  was  staying  with  A  in  Ireland,  on  a  visit  at  the 
same  time : — Held,  that  A  and  B,  though  not  actually 
in  England  at  the  time  of  the  death,  were  entitled  to 
shares  in  the  residue.  Woods  v.  Townley,  23  Law 
J.  Rep.  (n.s.)  Chanc.  281;  11  Hare,  314. 

A  testator  gave  all  his  real  and  personal  estate 
upon  trust  for  his  brothers  and  sisters,  A,  B,  C,  D, 
and  E,  their  heirs,  executors,  administrators  and 
assigns.  He  then  gave  a  power  of  sale  to  his  trustees, 
and  directed  that  the  monies  should  be  divided 
between  his  brothers  and  sisters.  He  then  declared 
that  if  any  of  his  brothers  and  sisters  should  die 
without  leaving  issue,  his  or  her  share  should  go. to 
the  survivors,  and  that  if  any  of  his  brothers  or 
sisters  should  have  left  issue,  such  issue  should  be 
entitled  to  their  parent's  shares  :^Held,  that  the, 
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brothers  and  sisters  living  at  the  testator's  death 
were  absolutely  entitled  to  shares  of  his  real  and 
personal  estate.  Woodhume  v.  Woodbwme,  22  Law 
J.  Rep.  (N.s.)Chanc.  336. 

A  testator  gave  "  the  interest  of  2,000?.  to  6  S 
and  at  his  death  to  his  children,"  and  in  a  subsequent 
part  of  the  will  "the  sum  of  l.OOOt  to  G  S,  in  addi- 
tion to  the  1,000?.  before  mentioned"; Held,  that 

the  first  legacy  was  not  reduced  by  the  erroneous 
allusion  to  its  amount  in  the  second  legacy;  and 
that  the  latter  legacy  of  1,000?.  was  an  absolute  gift 
to  G  S  of  that  sum.  Mann  v.  Fuller,  23  Law  J. 
Eep.  (n.s.)  Chanc.  54.3;  Kay,  624. 

By  the  marriage  settlement  of  Mrs.  B,  the  manor 
of  W,  with  the  appurtenances,  and  other  real  estate, 
were  conveyed  to  trustees,  upon  such  trusts  as  Mrs. 
B  should,  by  will,  appoint,  and  in  default  upon  the 
trusts  therein  mentioned.  The  trustees,  under  the 
powers  of  the  deed,  purchased  lands,  copyhold  of 
the  manor  of  W,  which  were  surrendered  to  them 
accordingly;  and  these  lands  were,  in  the  lifetime  of 
Mrs.  B,  thrown  into  one  farm  with  other  lands,  not 
part  of  the  manor,  and  let  together  under  one 
demise.  Mrs.  B  died  in  1813,  having  by  her  will 
appointed  all  her  manor  of  W"  to  R  H  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male, 
and  having  appointed  the  residue  of  her  real  estate 
to  trustees  upon  trust  to  sell.  In  1814,  the  trustees 
of  the  will,  presuming  the  purchased  copyholds  to 
have  passed  under  the  devise  of  the  residue,  sold  them 
to  R  B,  who  continued  in  possession  until  his  death 
in  1835;  and  in  1837  RB's  devisees  sold  them  to  the 
defendant  S.  R  H,  the  tenant  for  life,  died  in  1828, 
leaving  two  infant  sons,  R  H,  who  died  in  1831,  a 
minor,  and  W  H  H,  the  plaintiff.  In  October 
1849,  W  H  H  attained  his  majority,  and,  in  Decem- 
ber 1850,  filed  his  bill  against  S  and  others,  claiming 
the  purchased  copyholds  as  being  included  in  the 
devise  of  the  manor  of  W  : — Held,  upon  appeal, 
affirming  the  decision  of  the  Court  below,  that  there 
being  nothing  in  the  will  absolutely  inconsistent 
with  such  a  construction,  the  word  "  manor"  must 
have  its  legal  effect, and  S  was  decreed  to  re-convey  to 
the  plaintiff.  Hicks  v.  Sallitt,  23  Law  J.  Rep.  (n.s.) 
Chanc.  571;  3  De  Gex,  M.  &  G.  782. 
-  Held,  also,  that  the  purchasers  having  notice  of 
the  will,  eould  not  be  held  to  have  had  a  bond  Jlde 
adverse  possession;  and  that  the  plaintiff  being  an 
infant  at  the  time  his  title  accrued,  and  having 
asserted  his  rights  without  laches,  was  entitled  to  an 
account  of  the  rents  and  profits  from  the  time  his 
title  accrued.     Ibid. 

For  the  purpose  of  construing  a  testamentary 
appointment,  the  Court  is  entitled  to  look  at  the 
instrument  creating  the  power,  the  two  constituting 
at  law  but  one  instrument.     Ibid. 

Under  a  gift  "  to  W  M  and  his  wife  J  for  their 
lives,  with  remainder  to  my  grand-children  "  : — Held, 
that  the  wife  surviving  was  entitled  for  her  life. 
Moffai  v.  Bumie,  23  Law  J.  Rep.  (if.8.)  Chanc. 
£91;  18  Beav.  211. 

Held,  also,  that  the  grandchildren  named  in  the 
will,  and  those  born  during  the  life  of  W  M,  were 
entitled  in  remainder  after  the  death  of  his  wife. 
Ibid. 

A  gift  of  the  residue  "  of  my  property,  whether 
freehold  or  personal,  wheresoever  situate,"  to  a  wife 
absolutely, "  being  fully  satisfied  that  she  will  dis- 


pose of  the  same  by  will  or  otherwise  in  a  fair 
and  equitable  manner  to  our  united  relatives, 
bearing  in  mind  that  my  relatives  are  generally  in 
better  worldly  circumstances  than  hers '' : — Held, 
that  the  word  "freehold"  must  be  read  as  "  real," 
and  that  it  included  a  copyhold  estate.  Seems  v. 
Baker,  23  Law  J.  Rep.  (n.s.)  Chanc.  699;  18  Beav. 
372. 

Held,  also,  that  the  wife  took  an  absolute  estate 
both  in  the  real  and  personal  property,  and  that  it 
was  not  affected  by  any  implied  trust.     Ibid. 

A  direction  in  a  devise  of  real  estate  "  never  to 
sell  out  of  the  family,  but  if  sold,  it  must  be  to  one 
of  his  brothers  thereafter  named," — Held  to  be  a 
restraint  on  alienation,  and  void.  Attwater  v.  Ait^ 
water,  23  Law  J.  Eep.  (n.s.)  Chanc.  692;  18  Beav. 
330. 

The  gift  of  a  freehold  house  to  J  N  A  in  reversion 
expectant  on  the  death  of  two  lives,  "  together  with 
my  copyhold  and  leasehold  property  at  C,  in  the 
parish  of  N "  : — Held,  there  being  property  in  C 
and  N,  to  pass  the  property  in  C  only,  though  C  was 
a  tything  merely  of  the  parish  of  N.     Ibid. 

Held,  also,  that  a  reversionary  interest  in  the 
copyhold  and  leasehold  estates  expectant  on  the  de- 
cease of  two  lives  was  alone  given  to  J  N  A,  and 
that  the  customary  heir  took  the  copyholds,  and  the 
next-of-kin  the  leaseholds,  until  the  death  of  the 
survivor  of  the  two  lives.     Ibid. 

A  testator,  after  devising  specific  real  estate,  de- 
vised all  the  residue  of  his  estate  to  trustees  for 
ninety-nine  years,  without  impeachment  of  waste; 
and,  subject  thereto,  to  his  son  W  for  life,  without 
impeachment  of  waste;  remainder  to  his  grand- 
daughter C  for  life,  without  impeachment  of  waste; 
remainder  to  her  issue  in  strict  settlement.  The 
trusts  of  the  term  were  to  raise  money  by  mortgage 
or  sale  of  the  premises  comprised  therein.  The  will 
contained  a  proviso  that  no  part  of  the  timber  upon 
the  residue  of  his  real  estate  should  be  cut  until  his 
granddaughter  attained  twenty-one,  at  which  time 
his  trustees  were  to  cut  such  timber  as  they  should 
think  fit,  and  pay  the  proceeds  to  his  granddaughter 
for  her  sole  use.  In  1835  W  died,  and  in  1836  the 
granddaughter  attained  twenty-one,  and  died  in  1842, 
leaving  an  only  child  and  her  husband  surviving  her, 
the  trustees  not  having  exercised  the  power  of 
cutting  timber.  In  1843  the  term  was  sold  for  the 
purposes  of  the  trust : — Held,  that  the  purchaser 
was  entitled  to  the  timber  standing  upon  the  estate 
at  the  time  of  the  sale.  Watlington  v.  Waldron, 
23  Law  J.  Rep.  (n.s.)  Chanc.  713;  4  De  Gex,  M. 
&  6.  259. 

By  his  will,  dated  in  1843,  a  testator  exonerated 
his  sister,  as  follows,  '*  from  all  claims  in  respect  of 
money  laid  out  by  me  in  improvements  of  the  es- 
tates in  Scotland,  and  which  money  has,  according 
to  the  laws  of  Scotland,  been  charged  thereon."  At 
the  date  of  the  will  some  monies  had  been  laid  out 
and  duly  charged  on  the  estates,  and  other  monies 
had  been  laid  out,  but  were  not  charged  on  the  es- 
tates until  after  the  date  of  the  will.  Further  sums 
were  afterwards  laid  out  by  the  testator  and  charged 
on  the  estates.  Held,  that  the  exoneration  was  appli- 
cable only  to  the  monies  laid  out  and  charged  at  the 
date  of  the  will.  Douglas  v.  Douglas,  23  Law  J, 
Rep.  (n.s.)  Chanc.  732;  Kay,  400. 

A,  by  his  will,  devised  Whiteacre  to  B  for  life, 


WILL;  (A)  Construction  or  Wills. 


747 


with  remainder  to  C  in  fee,  and  died.  A  vraa  the 
father  of  B,  and  B  was  the  aunt  of  C.  C,  by  his 
will,  made  after  the  death  of  A,  but  during  the  life 
of  B,  devised  all  his  real  estate,  except  the  real 
estate  which  he  might  derive  from  his  aunt  B  or  any 
of  her  family,  in  manner  therein  mentioned : — Held, 
that  Whiteacre  was  excepted  by  the  above  terms 
from  the  general  devise  of  B's  real  estate.  James 
V.  Lard  Wynford,  23  Law  J.  Rep.  (u.s.)  Chanc.  767; 
2  Sm.  &  G.  3^50. 

A  testatrix,  by  her  will,  directed  her  real  estate  to 
he  sold,  and  charged  debts  and  legacies  and  a  sum 
of  5,000?.  upon  the  proceeds  of  the  real  estate  and 
her  personal  estate  as  a  mixed  fund.  The  trust  of 
the  mixed  fund  was  for  A  B  for  life,  and  after  her 
decease,  subject  to  the  charge  of  SfiOOl.  in  favour  of 
the  appointees  of  A  B  by  will,  for  C  D  absolutely. 
By  a  codicil  the  testatrix  gave  to  A  B,  in  fee,  the 
real  estate,  freed  from  any  charges  created  by  the 
win  : — Held,  that  the  personal  estate  was  subject  to 
the  whole  of  the  5,000i.  charge.  Tatlockv.  Jenkins, 
23  Law  J.  Rep.  (n.s.)  Chanc.  767;  Kay,  6S4. 
.  A  bequest  of  leaseholds  to  A  for  life,  remainder  to 
B,  remainder  to  C : — Held,  that  B  took  a  life  interest 
only.  Earl  of  Lonsdale  v.  the  Countess  Berchtoldt, 
23  Law  J.  Rep.  (n.s.)  Chanc!  816;  Kay,  646. 

A  testatrix  devised  all  her  freehold  property  to 
her  son  for  life,  with  remainder  to  all  or  such  one  or 
more  of  his  children  as  he  should  appoint;  and  in 
default  of  appointment,  to  his  first  and  other  sons  in 
tail  male;  and  upon  failure  of  all  such  issue,  to  her 
own  right  heirs  for  ever  : — Held,  that  in  default  of 
appointment  by  the  son  of  the  testatrix,  and  upon 
failure  of  the  issue  of  his  sons,  the  daughters  would 
take  no  interest,  but  the  estate  would  go  to  the 
testatrix's  right  heirs.  Hardimgliam  v.  Tliomas,  23 
Law  J.  Rep.  (n.s.)  Chanc.  910;  2  Drew.  353. 

Another  testatrix  gave  the  income  of  her  real 
property  to  W  T  during  his  life,  and  also  to  any 
child  or  children  he  might  have  who  should  attain 
twenty-one  years,  in  such  manner  as  he  should  ap- 
point, and  to  his  and  their  heirs  for  ever;  with  a 
gift  over  in  default  of  such  issue  : — Held,  that  this 
was  a  gift,  after  the  death  of  W  T,  to  all  his  children 
in  fee,  he  having  the  power  to  appoint  in  what  man- 
ner they  should  take;  but  in  default  of  appointment 
the  estate  would  not  go  over  unless  he  died  without 
children  living  at  his  death.     Ibid. 

A  testator  gave  an  annuity  of  600/.  "  to  A  for  her 
life,  and  the  issue  from  her  body  lawfully  begotten; 
on  failure  of  which,  to  revert  to  my  heirs;  aud  I  re. 
quest  B  and  C  to  act  as  my  trustees  for  A,  so  that  the 
said  annuity  may  be  secured  for  her  separate  use" : 
— Held,  that  A  was  entitled  for  life  only  to  the  an- 
nuity, with  remainder  to  her.  issue.  In  re  Wynch's 
Trust,  23  Law  .T.  Rep.  (n.s.  )  Chanc.  930  ;  5  De  Gex, 
M.  &  G.  188;  22  Law  J.  Rep.  (n.s.)  Chanc.  750;  1 
Sm.  &  G.  427. 

In  a  will,  the  word  "  issue "  is  not  a  technical  ex- 
pression ivnp\y'mg, primd  facie,  words  of  limitation, 
but  will  yield  to  the  intention  of  the  testator  to  be 
collected  from  the  words  of  the  will.     Ibid. 

Assuming  the  word  "  issue"  to  have  been  a  word 
of  limitation,  A's  life  estate  would  not  have  coalesced 
with  the  estate  in  remainder,  as  the  one  estate  was 
equitable  and  the  other  legal.     Ibid. 

The  decision  in  Knight  v.  Ellis,  2  Bro.  C.C.  570, 
approved  of.     Ibid. 


A  testatrix  gave  all  her  leasehold  and  personal 
estate  to  trustees,  upon  trust  to  pay  the  rents  and 
profits  of  two  specified  houses  to  A,  and  she  gave  the 
sum  of  100?.  Bank  stock  to  B  when  he  attained  the 
age  of  twenty-one  years,  and  in  case  of  his  death  to 
C.     At  her  death  the  testatrix  had  Bank  annuities, 

but  no  Bank  stock : Held,  that  A  took  an  absolute 

interest  in  the  leaseholds;  that  the  legacy  of  100/. 
Bank  stock  was  contingent  upon  B's  attaining  twenty- 
one;  that  if  he  died  under  twenty-one,  then  C  took 
absolutely;  and  that  100/.  Bank  annuities  would  not 
satisfy  the  gift  of  Bank  stock,  but  that  the  trustees 
must  purchase  100/.  Bank  stock  out  of  the  funds  of 
the  testatrix.  Bignall  v.  Rose,  24  Li^w  J.  Rep.  (ir.s.) 
Chanc.  27. 

A  testator  gave  his  residuary  real  and  personal 
estates  to  trustees,  upon  trust  to  pay  the  income  of 
one-fifth  to  a  daughter  for  life,  with  remainder  to  all 
and  every  the  children  she  should  leave  at  her  death. 
The  other  four-fifths  he  gave  to  his  four  other  chil- 
dren in  a  similar  manner;  but  provided  that  if  any 
child  should  die  without  leaving  any  child  at  his  or 
her  death  such  share  was  to  go  to  the  testator's  other 
children  for  their  lives  and  the  issue  of  any  then,  deadi, 
as  before  directed  ;  and  after  the  death  of  his  fivie 
children  the  rent  and  income  were  to  be  paid  to  all 
and  every  the  children  of  his  five  children,  share  and 
share  alike.  The  daughter  died,  leaving  an  only 
son,  who  afterwards  died: — Held,  that  the  parties 
claiming  through  the  daughter's  son  had  no  interest 
in  the  rent  and  income  during  the  lives  of  the  sur- 
viving children  of  the  testator;  that  cross-remainders 
between  the  testator's  children  could  not  be  implied; 
and  that  the  interest  in  the  one-fifth  share  during 
the  lives  of  the  surviving  children  of  the  testator  was 
undisposed  of  by  the  will.  Rahheth  v.  Squire,  24 
Law  J.  Rep.  (n.s.)  Chanc.  203;  19  Beav.  77. 

A  testator  being  seised  of  estates  at  L,  F,  S  and  B, 
subject  as  to  L  and  F  to  a  mortgage  of  1,200/.,  de- 
vised L,  subject  to  200/.,  part  of  the  mortgage  debt, 
to  one  in  fee,  and  he  devised  to  other  devisees  in  fee, 
subject  to  1,000/.,  the  remainder  of  thedebt,  his  estate 
at  F  and  also  his  estate  at  S,  and  died  intestate  as  to 
the  estate  at  B.  The  personal  estate  being  insufijoient 
to  pay  the  debts, — Held,  first,  that  the  apportion- 
ment of  the  charge  did  not  exempt  the  personal  estate 
from  being  the  primary  fund  for  payment  of  the 
mortgage  debt;  and,  secondly,  that  the  will  did  not 
impose  any  charge  or  condition  on  the  estate  at  S.- 
GoodmAn,  v.  Lee,  24  Law  J.  Rep.  (n.s.)  Chanc.  306 ; 
1  Kay  &  J.  377. 

A  testator  gave  5,000/.  to  each  of  his  four  daugh- 
ters for  their  separate  use,  and  if  they  had  any  chil- 
dren the  principal  to  be  divided  between  them  after 
her  death,  if  they  should  attain  twenty-one;  if  not,  it 
was  to  be  divided  among  her  "  surviving  sisters." 
A  B,  one  daughter,,  died  leaving  two  children,  both 
of  whom  died  infants,  but  one  of  them  left  a  child 
surviving.  Another  daughter  died  before  her  sister, 
A  B's  childrep,leaving  three  children  :^Held,  that  on 
the  death  of  the  surviving  child  of  A  B  under  twenty-, 
one,  the  surviving  sisters  became  entitled  to  the  fund ; 
which  was  aifirmed  on  appeal.  Ca/rver  v.  Bv/rgess, 
24  Law  J.  Rep.  (h.s.)  Chanc.  401;  18  Beav.  541. 

The  testator  had  a  fifth  daughter  for  whom  he  had 
separately  provided : — Held,  that  the  separate  pror 
vision  was  no  reason  for  excluding  her  from  taking 
under  the  words  "  her  surviving  sisters,"    Ibid, 
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Maintenance  having  been  allowed,  by  an  order  of 
this  Court,  out  of  the  income  of  the  legacy,  and  the 
surplus  having  been  invested,  it  was  held,  that  such 
surplus  passed  to  the  legal  personal  representatives 
of  the  infants.     Ibid. 

A  testator  bequeathed  the  income  arising  from 
certain  funds  to  A,  a  widow,  for  life  or  until  her 
marriage;  and  after  her  death  or  marriage,  which 
should  first  happen,  he  gave  the  principal  amongst 
her  children  by  two  former  husbands.  A  married 
again  between  the  date  of  the  will  and  the  death  of 
the  testator,  and  he  was  aware  of  her  marriage : — 
Held,  overruling  a  decision  of  one  of  the  Vice  Chan- 
cellors, that  A  was  not  entitled  to  the  income  of  the 
funds,  but  that  the  gift  over  upon  her  decease  or  mar- 
riage came  at  once  into  operation.  Bullock  v.  Ben- 
nett, 24  Law  J.  Rep.  (n.s.)  Chanc.  512:  overruling 
24  Law  J.  Rep.  (n.s.)  Chanc.  397;  1  Kay&  J.  31S. 

The  24th  section  of  the  Wills  Act,  1  Vict.  c.  26, 
which  enacts  that  a  will  is  to  be  construed  to  speak 
as  if  executed  immediately  before  the  death  of  the 
testator,  does  not  apply  to  the  objects  of  a  testator's 
bounty  who  are  to  take  the  real  and  personal  estate 
given  by  the  will,  but  only  to  the  real  and  personal 
estate  comprised  in  the  will.     Ibid. 

A  teslator,  by  his  will,  gave  his  widow  an  annuity 
for  her  life.  He  then  disposed  of  the  greater  part  of 
his  property,  but  left  a  portion  of  his  personal  estate 
undisposed  of,  there  being  an  intestacy  on  the  face 
of  the  will.  He  then  declared  that  the  provision 
made  for  his  widow  was  intended  by  him  to  be  taken 
in  discharge  of  all  claims  which  she,  at  any  time, 
might  or  could  have,  or  which,  without  provision  or 
declaration,  she  might  have,  at  the  time  of  his  death, 
in  any  part  of  his  real  or  personal  estate  in  any  man- 
ner whatsoever : — Held,  that  the  widow  was  excluded 
from  participating  in  the  property  of  which  the  tes- 
tator died  intestate.  Lett  v.  Rcmdallj  24  Law  J. 
Rep.  (N.s.)  Chanc.  708;  3  Sm.  &  G.  83. 

A  testator  gave,  devised  and  bequeathed  all  his  re- 
siduary personal  estate,  and  also  all  his  freehold  and 
copyhold  estate,  unto  and  to  the  use  of  trustees,  to 
pay  the  rents,  issues  and  profits  to  his  niece  and  her 
assigns  for  life;  and  after  her  decease  he  gave,  devised 
and  bequeathed  his  said  real  and  persona!  estates  unto 
the  heirs,  executors,  administrators  and  assigns  of  his 
niece,  according  to  the  several  natures  and  qualities 
thereof: — Held,  that  as  to  the  real  estate  the  niece 
had  a  general  power  of  appointment  after  her  death, 
and  in  default  of  appointment  her  heir  would  take 
by  purchase,  and  that  the  personal  estate  was  given 
absolutely.  Quested  v.  MicheU,  24  Law  J.  Rep, 
(n.s.)  Chanc.  722. 

A  testatrix,  after  directing  her  debts  and  legacies 
to  be  paid,  and  a  fund  to  be  set  apart  to  answer  the 
several  annuities  given  by  her  will,  left  whatever 
money  remained,  or  whatever  money  she  might  be 
entitled  to,  or  might  have  left  her,  to  her  two  great- 
nieces.  She  then  gave  various  specific  legacies,  and 
concluded  with  these  words : — "  If  I  have  omitted 
naming  anything,  I  leave  it  to  my  two  sisters": — 
Held,  that  these  last  words  did  not  constitute  a  gene- 
ral residuary  bequest;  and  that  the  fund  set  apart  to 
answer  the  annuities  came  within  the  term  "  money," 
and  passed,  under  the  first  clause,  to  the  testatrix's 
great-nieces.  Barrett  v.  White,  24  Law  J,  Rep. 
(N.s.)  Chanc.  724. 

W  W,  by  his  will,  dated  in  1799,  appointed  trus- 


tees and  executors,  and  devised  to  them  all  his  estate 
in  trust.  He  had  freehold  and  copyhold  estates  (but 
both  were  mortgaged),  and  also  personal  property. 
He  desired  that  his  debts  might  be  paid,  and  that 
the  trustees  should  pay  to  each  of  his  two  grandsons, 
C  W  C  and  R  C,  an  annuity  of  lOOi.  for  their  main- 
tenance till  twenty- three;  that  when  C  W  C  attained 
twenty-three,  then,  subject,  &c.  to  the  charges  con- 
tained in  the  will,  they  should  apply  the  rents  and 
profits  for  the  use  and  benefit  of  his  grandson  C  W  C 
(the  elder  of  the  two)  for  life,  and  after  his  decease  he 
devised  the  said  real  estate,  or  the  surplus  thereof,  to 
the  eldest  son  of  the  said  C  W  C,  his  heirs,  &c, 
for  ever,  chargeable,  however,  with  1,000/.  for  the 
benefit  of  his  other  grandson,  R  C.  There  had  not 
been  any  surrender  of  the  copyhold  property  to  the 
use  of  the  will.  The  annuities,  without  fault  on  the 
part  of  the  trustees,  had  not  been  paid : — Held,  that 
the  copyhold  did  not  pass  by  the  will;  that  the  an- 
nuities were  properly  charged  on  the  real  estate  de- 
vised by  the  will,  and  that  interest  was  not  payable 
on  the  arrears  of  those  annuities.  Torre  v.  Brown, 
24  Law  J.  Rep.  (n.s.)  Chanc.  757;  5  H.L.  Cas.  5S5. 

Where  an  estate  for  life  is  given  by  clear  words, 
the  mere  imposition  of  a  charge  on  the  tenant  for 
life  will  not  have  the  effect  of  enlarging  the  estate. 
East  v.  Twyford,  4  H.L.  Cas.  517. 

A  testator  by  a  will,  written  on  the  pages  of  a 
small  note-book,  divided  his  property  into  three 
classes,  marked  No.  1,  No.  2,  No.  3.  He  devised 
these  classes  to  persons  designated  by  letters.  The 
order  of "  succession"  was  marked  in  one  page  (54) 
of  his  will.  This  page  contained  the  words  "  The 
eldest  and  other  sons  to  inherit  before  the  next 
letter."  The  persons  designated  by  letters  were  all 
named  in  a  card,  which  was  referred  to  in  the  will, 
and  which  card  was,  with  the  will,  admitted  to  pro- 
bate. K  was  the  testator's  wife,  to  whom  was  given 
an  estate  for  life  in  all  the  classes  of  the  property. 
The  will  required  implicit  obedience  to  certain  orders 
of  the  testator  on  the  part  of  "  the  individual  first  to 
inherit  after  K;"  and  if  not,  "  the  property  aforesaid 
set  down  and  particularized  in  No.  1,  to  go  to  M,  if 
not  to  L,  and  afterwards  to  his  eldest  lawfully  be- 
gotten son,  &c."  There  were  similar  expressions 
with  regard  to  N  and  O.  The  card  shewed  that 
these  two  letters  were  intended  for  the  eldest  sons  of 
two  nephews,  but  who  were  then  unborn.  The  pro- 
perty, No.  1,  consisted  of  very  largfe  sums  in  stock, 
which  the  executors  of  the  will  were  to  invest  in  the 
purchase  of  real  estate ;  and  in  page  54,  L  was 
named  as  the  person  to  take  No.  1  after  the  life 
estate  of  K.  A  grandson  was  "  to  inherit  before  the 
next-named  in  the  entail,  or  any  one  of  his  sons." 
Class  No.  2.  consisted  of  a  small  estate  in  land,  and 
by  page  54,  O  was,  as  to  that,  to  succeed  to  K,  and 
the  estate  there  given  to  O  was  expressly  a  life  estate, 
with  remainder  to  his  eldest  and  other  sons  in  tail 
male;  and  it  was  there  also  said,  "a  grandson,  le- 
gitimate, shall  inherit  before  a  younger  son."  Class 
No.  3.  consisted  of  certain  estates  in  Suffolk;  the 
"  succession"  there  was  (page  54)  "  first  to  K,  then 
to  M,"  and  the  devise  (page  47)  was  "  first  to  It, 
then  to  M,  and  afterwards  to  his  eldest  legitimate 
son,  and  then  to  his  other  legitimate  sons  in  order 
of  primogeniture,  provided,  but  not  else,  the  eldest 
have  no  issue  male;  if  he  have,  it  will  go  to  him, 
and  so  on  to  the  other  sons  in  like  manner.     After 
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the  decease  of  K,  I  repeat  I  bequeath  all  the  pro- 
pertj"  aforesaid  to  M  and  his  heirs  male,  in  the  man- 
ner aforesaid  as  in  the  case  of  L,  &c.  at  page  2,  and 
I  mean  and  order  that  this  mode  shall  prevail 
throughout  the  whole  entail  under  precisely  the 
same  injunctions" : — Held,  that,  reading  all  the  parts 
of  the  will  together,  L  took  only  a  life  estate  in  No. 
1,  with  remainder  to  his  eldest  and  other  sons  in 
tail  male.  Held,  also,  that  this  was  not  an  executory 
trust.     Ibid. 

The  Court  of  Exchequer,  on  an  information  filed 
by  the  Attorney  General  for  legacy  duty,  had  held 
that  L  took  an  estate  tail.  On  a  bill  to  carry  into 
effect  the  trusts  of  the  will,  the  Vice  Chancellor  held 
that  L  took  a  life  estate  only.  The  Vice  Chancellor's 
decision  was  affirmed;  hut  as  the  testator  had  himself 
created  the  difficulty,  the  costs  were  ordered  to  come 
out  of  the  estate.     Ibid. 

Meaning  of  the  words  "  son,"  "grandson,"  and 
"  inherit."     Ibid. 

A  testator  gave  his  real  and  personal  estate  to 
A,  B  and  C  as  tenants  in  common.  By  a  codicil  he 
declared  that  if  any  of  the  devisees  should  die  in  his 
lifetime  his  estate  and  interest  should  "go  to  the 
survivors  or  survivor  of  them,  and  the  heirs,  execu- 
tors, administrators  and  assigns  of  such  survivor." 
A  died  in  the  testator's  lifetime : — Held,  that  B  and 
C  took  as  joint  tenants  the  share  intended  for  A. 
Leigh  v.  Mosley,  14  Beav.  605. 

A  testator  bequeathed  his  residue  to  his  nieces 
A  and  B;  he  then  confined  the  gift  to  A  and  B  and 
their  children,  without  comprehending  their  husbands, 
unless  his  nieces  should  die  without  issue  : — Held, 
that  A  and  B  took  for  their  separate  use  for  life, 
with  remainder  to  their  children,  and  that  in  default 
the  nieces  took  absolutely.  Bawso/n  v.  Bomme,  16 
Beav.  29. 

Real  and  personal  estate  were  given  upon  trust 
during  the  litis  of  A,  out  of  the  income  to  pay  A 
200^.  a  year,  and  one-third  of  the  residue  to  B ;  and 
on  the  death  of  A  to  sell  and  pay  one-third  to  B; 
then  a  gift  over  on  the  death  of  B  before  his  share 
should  "  become  due  and  payable."  B  died  in  the 
life  of  A; — Held,  that  the  gift  over  took  effect. 
Creswick  v,  Oaslcdl,  16  Beav.  677. 

Bequest  to  A  during  widowhood,  and  immediately 
after  her  death  or  second  marriage,  whichever  event 
should  first  happen,  to  trustees  to  sell  and  divide 
between  several  persons  named,  or  such  of  them  as 
should  be  living  at  the  death  of  A.  A  married 
again  ; — Held,  that  the  property  thereupon  became 
immediately  distributable.  JBainiridge  v.  Cream, 
16  Beav.  25. 

The  doctrine  laid  down  in  Leake  v.  Robmson  as 
to  remoteness  applies  to  real  as  well  as  to  personal 
estate.     WaOcer  v.  Mower,  16  Beav.  365. 

Devise  and  bequest  of  real  and  personal  estate  to 
trustees  for  A  for  life,  and  "  afterwards  to  convey  and 
assure"  equally  between  all  A's  children  on  their 
respectively  attaining  twenty-one,  with  a  gift  over  on 
A's  death  "  without  leaving  any  child."  There  was 
one  child  who  survived  A,  and  died  an  infant: — 
Held,  that  such  child  did  not  take  a  vested  interest; 
and,  secondly,  that  the  gift  over  did  not  take  effect. 
Ibid. 

Bequest  of  leaseholds  upon  trust  to  assign  unto 
all  the  children  of  A  B  on  their  respectively  attain- 
ing twenty-one,  and  if  one  child,  to  assign  to  such 


child  (omitting  "on  attaining  twenty-one").  An 
only  child  who  died  an  infant  was  held  to  take  a 
vested  interest.     Ibid. 

A  testator  gave  his  real  and  personal  estate  to  his 
sister  for  life,  and  if  she  should  have  any  family 
living  at  her  decease  they  should  have  "  their  due 
proportion  of  the  property,"  and  in  case  of  the 
demise  of  his  sister's  children,  his  two  nephews  were 
to  stand  in  the  same  situation  as  his  sister's  children 
would  have  stood  had  they  been  living : — Held,  that 
such  only  of  the  nephews  as  survived  the  sister  and 
the  children  took ;  and  one  of  the  nephews  having 
died  in  her  lifetime,  that  the  other  nephew  was 
entitled  to  the  whole  residue.  Lewis  v.  Lewis,  17 
Beav.  221. 

A  testator  devised  and  bequeathed  all  his  lands  and 
property  whatsoever  in  Australia,  together  with  the 
arrears  of  rents,  to  A  and  B,  their  heirs  and  assigns; 
and  he  gave  the  residue  of  his  estate  and  effects  to 

C ; Held,  that  his  personalty  in  Australia  passed 

under  the  first  gift.  Robinson  v.  Webb,  17  Beav.  460. 

A  testatrix  gave  her  real  and  personal  estate  to 
three  trustees,  upon  trust  as  soon  as  they,  in  their  dis- 
cretion, should  think  most  advantageous  to  sell  and 
convert  into  money  her  real  estate,  and  pay  her 
debts  and  legacies.  She  gave  the  residue  of  her 
estate,  and  effects  to  her  son  J  B  : — Held,  that  J  B 
took  the  residue  of  the  realty  in  the  character  of 
personalty.     Griesbach  v.  Fremamtle,  17  Beav.  314. 

J  B,  who  was  one  of  the  trustees,  paid  the  debts  and 
legacies  except  one  annuity,  and  remained  in  posses- 
sion sixteen  years,  and  died  intestate : — Held,  (haying 
regard  to  his  acts,  and  notwithstanding  he  was  both 
co-trustee  and  owner,)  that  the  property  was  re-con- 
verted into  realty  and  passed  to  his  heir.     Ibid. 

Observation  that  the  interest  of  a  witness  is  apt  to 
mislead  his  recollection.     Ibid. 

A  testator  gave  his  freehold,  copyhold  and  lease- 
hold estates,  and  all  his  stocks,  shares  and  personal 
estate  to  trustees,  in  trust  to  receive  the  rents,  issuer 
and  profits,  and  thereout  to  keep  the  houses,  &c.  in 
good,  substantial  and  tenantable  repair,  and  renew 
his  leaseholds,  &c.,  and  then  to  pay  the  net  income 
arising  from  the  residuary  real  and  personal  estate 
to  his  wife  for  life  :-^Held,  first,  that  the  wife  was 
entitled  to  the  enjoyment  in  specie;  and,  secondly, 
that  all  ordinary  repairs  were  to  be  paid  out  of  the 
income,  but  not  such  extraordinary  repairs  as  would 
amount  to  rebuilding  the  houses.  Crowe  v.  Crisford, 
17  Beav.  507. 

Part  of  the  testator's  property  being  at  his  death 
invested  on  insufficient  securities,  an  inquiry  was  also 
directed,  whether  any  and  which  of  the  outstanding 
debts  due  to  the  testator  should  be  got  in.     Ibid. 

A  testator,  by  his  will,  gave  real  and  personal 
property  to  his  daughter  A  absolutely,  but  by  a  codicil 
made  subsequent  to  her  marriage,  he  directed  that 
"  it  should  be  settled  to  the  exclusion  of  her  present 
or  any  future  husband,  that  the  same  might  belong 
to  her  during  her  life,  and  be  secured  for  the  benefit 
of  her  children  equally  after  her  death,  so  that  the 
issue  of  any  such  child  dying  in  her  lifetime  might 
take  his  or  her  parent's  share";  and  in  default  of 
such  children  or  other  issue,  over, — Held,  that  the 
property  must  be  settled  in  trust  for  A  for  life  to  her 
separate  use,  without  power  of  anticipation,  and 
after  her  decease  upon  trust  for  such  of  her  children 
as  should  survive  her,  and  for  the  issue  living  at  her 
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death  of  such  of  her  children  as  should  not  survive 
her  equally  as  tenants  in  common,  the  issue  to  take 
per  stirpes,  but,  inter  se,  equally  as  tenants  in  common. 
That  there  should  be  limitations  in  the  nature  of 
cross-remainders  in  favour  of  such  of  the  children 
and  issue  as  should  survive  A,  in  respect  of  the  share 
of  any  child  dying  in  her  lifetime  without  leaving 
issue,  and  in  respect  of  any  share  of  any  issue  of  any 
child  similarly  dying.  That  the  realty  should  be 
settled  as  realty,  and  (as  the  testator  by  simply 
directing  a  settlement  must  have  intended)  with 
powers  of  leasing  and  sale  and  exchange,  and  with  a 
receipt  clause.  That  the  settlement  should  contain 
provisions  for  maintenance,  education  and  advance- 
ment, and  a  power  to  appoint  new  trustees.  Tamer 
V.  Sargent,  17  Beav,  515. 

A  testatrix  by  her  will  appointed  A  and  B  execu- 
tors and  trustees  thereof.  By  a  codicil  she  revoked 
the  appointment  of  A  as  executor,  and  appointed  C 
executor,  and  gave  to  C  "  all  the  powers  and  autho- 
rities to  enable  him  to  carry  out  the  trusts  of  her 
will  as  were  given  by  her  will  to  A."  The  testatrix 
thereby  also  declared  her  intention  to  be,  that  the 
codicil  should  only  ''affect  the  appointment  of  A  as 
executor  of  her  ^vill": — Held,  that  B  and  C  were  exe- 
cutors, and  A,  B  and  C  trustees  of  the  will.  Worley 
V.  TFbrZey,  18  Beav.  58. 

A  testator  resided  in  Camperdown  House,  and  had 
eleven  houses  in  Camperdown  Place,  and  three  in 
the  rear  in  Ship  Row,  all  being  leasehold.  He  be- 
queathed his  leasehold  estates,  situate  Camperdown 
House,  Camperdown  Place,  to  his  wife  for  life.  After 
her  death  he  bequeathed  another  leasehold  to  A,  and 
the  other  leasehdlds,  viz.  fourteen  houses,  Camper- 
down, to  B: — Held,  that  the  fifteen  houses  passed 
to  B.     ArmsiroTig  v.  BvxMand,  18  Beav.  204. 

Bequest  of  long  annuities  to  A  and  B  jointly  for 
their  natural  lives.  "  In  case  of  one  or  both  of  their 
deaths  before  mine,"  the  interest  to  C  for  life,  &c.  &c. 
A  and  B  survived  the  testator: — Held,  by  the  Mas- 
ter of  the  Rolls,  that  the  gift  to  C  failed;  but  the 
Lords  Justices  were  of  a  different  opinion.  Boosey 
T.  Oardrier,  18  Beav,  471. 

A  bequest  in  favour  of  the  testator's  two  children 
then  born  (by  name),  and  the  child  "of  which  his 
wife  was  then  eyiceinte'''' : — Held,  on  the  context,  to 
include  besides  the  above  three  a  fourth  child,  born 
three  years  after  the  date  of  the  will.  Goodfellow 
V.  Goodfellow,  18  Beav.  356. 

A  testator  in  1831  devised  his  copyhold  messuages 
to  trustees  upon  trust,  to  permit  his  wife  to  occupy 
one  of  them  during  the  minority  of  his  youngest 
child,  and  to  apply  the  rents  of  the  others  to  the 
maintenance,  &c.  of  his  children,  Thomas  and  John, 
"  and  the  children  or  child  of  which  his  wife  was  then 
enceinte''''  during  minority,  making  thereout  a  provi- 
sion for  his  wife.  The  testator  then  provided  for  the 
advancement  of  his  "said  children,"  the  division  of 
the  messuages  among  them  at  twenty-one,  and  for 
benefit  of  survivorship  among  them.  He  also  be- 
queathed his  personal  estate  on  the  like  trusts  in 
favour  of  his  "said  children,"  and  in  all  these  cases 
he  added  the  words  "as  well  the  children  or  child  of 
which  my  wife  is  so  enceinte  as  those  already  born  ;" 
but  in  several  instances  he  simply  used  the  words 
"said  children,''  and  in  one  instance  omitted  the 
word  "said."  In  1847  the  testator  made  a  codicil 
disposing  of  freeholds  and  copyholds  acquired  since 


the  date  of  the  will  on  the  same  trusts,  and  confirm- 
ing the  will.  The  child  of  which  the  wife  was 
enceinte  was  afterwards  born,  and  subsequently  in 
]  835  a  fourth  child  was  born  : — Held,  first,  that  the 
fourth  child  was  entitled  to  a  share,  and,  secondly, 
that  the  widow  was  put  to  her  election.     Ibid. 

A  testator  gave  his  property  to  his  wife  for  life, 
and  "if  he  should  survive  her"  (which  did  not  hap- 
pen) he  ordered  a  sale,  and  gave  the  produce  amongst 
his  sisters: — Held,  that  the  power  of  sale  and  the 
gift  of  the  produce  took  effect  on  the  death  of  the 
wife,  although  the  testator  did  not  survive  her, 
Tiier  v.  Turner,  18  Beav.  185. 

A  domiciled  Englishman  made  his  will  in  a  Spanish 
colony,  in  the  Spanish  langUHge  and  form,  and  em- 
powered K,whom  he  appointed  his  universal  heir,  to 
make  his  (the  testator's)  will,  making  therein  the  de- 
claration, &c.  and  other  matters,  which  had  been  and 
would  be  communicated  to  him.  The  will  was  ad- 
mitted to  probate: — Held,  first,  that  the  will  was  an 
English  will,  and  that  in  construing  it,  the  Spanish 
language  was  only  to  be  looked  to  in  order  to  ascer- 
tain the  equivalent  expression  in  English ;  and, 
secondly,  that  K  being  appointed  universal  heir,  the 
beneficial  interest,  after  performing  the  trusts,  if  any 
there  were,  belonged  to  K,  and  not  to  the  testator's 
next-of-kin.     Reynolds  v.  Kortinght,  18  Beav.  417. 

A  testator  gave  his  real  and  personal  estate  to 
trustees,  upon  trust  to  pay  the  income  to  foift  per- 
sons for  life,  as  tenants  in  common,  and  after  the 
death  of  the  survivor  to  sell  the  real  estate,  and 
stand  possessed  of  the  proceeds,  and  of  the  stocks, 
funds  and  securities  upon  which  his  pereonal  estate 
should  then  be  invested,  upon  certain  trusts  for  a 
class  of  children.  By  the  death  of  one  of  the  four 
his  portion  of  the  income  became  released,  and  was 
accumulated  until  the  death  of  the  survivor  of  the 
four: — Held,  that  the  accumulation  of  the  real  estate 
was  undisposed  of  and  passed  to  the  heir,  but  that 
the  accumulation  of  the  personalty  passed  as  residue 
to  the  children.  In  re  Dralceley^s  Estate,  19  Beav. 
395. 

The  testator  gave  an  annuity  to  A  for  life,  and  the 
income  of  the  residue  to  B  and  C  "  during  their  lives 
as  tenants  in  common."  The  gift  over  to  their  re- 
spective children  was  only  after  the  deaths  of  A,  B 
and  C;  and  though  there  was  a  provision  for  inter- 
mediate maintenance,  it  was  only  on  a  contingent 
event  which  never  happened.  B  died  : — Held,  that 
C  was  not  by  implication  or  otherwise  entitled  to 
more  than  half  the  income  for  life.     Ibid. 

Bequest  of  the  interest  of  one  property  to  two 
sisters,  and  of  another  property  to  a  female  cousin, 
and  "  in  case  of  the  death  of  the  above  three  females," 
over: — Held,  that  the  gift  over  took  effect  as  each 
fund  Wds  liberated  by  the  deaths  of  the  tenants  for 
life  thereof  respectively.  Swan  v.  Holmes,  19  Beav. 
471. 

A  testator  having  three  species  of  property,  viz. 
his  own  property,  property  derived  from  his  wife, 
and  a  reversion  in  10,000/.  consols,  bequeathed  his 
own  property  to  his  two  sisters,  with  benefit  of  sur- 
vivorship; his  wife's  property  to  his  cousin  Margaret; 
and  he  proceeded  thus — "in  case  of  the  death  of  the 
above  three  females, the  interest  to  be  divided  amongst 
my  cousins  (naming  four)  for  their  lives,"  and  the 
property,  including  the  10,000/.  trust-money, "  to  de- 
volve"  to   the  children  of  three    of  those  cousins 
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(naming  them)  in  equal  proportions ; — Held,  that 
Margaret  was  not,  by  implication  or  otherwise,  en- 
titled to  more  than  the  wife's  property;  secondly, 
that  there  was  no  intestacy  between  the  death  of  the 
surviving  sister  and  that  of  Margaret,  but  that  the 
d  liferent  portions  of  the  property  went  over  from 
time  to  time,  as  they  were  liberated  by  the  respec- 
tive deaths  of  the  tenants  for  life  thereof  respectively; 
thirdly,  that  the  four  cousins  took  life-interests  in  the 
trust  fund  as  tenants  in  common,  and  that  on  the 
deaths  of  each,  their  shares  then  set  free  went  over 
to  the  three  cousins  per  capita,  and  not  per  stirpes. 
Ibid. 

A  testator  devised  his  real  estate  to  trustees  to  sell 
whenever  it  may  appear  to  them  advantageous.  He 
directed  annuities  to  be  paid  to  charities  out  of  his 
personal  estate  until  his  real  estate  should  be  sold, 
when  he  gave  the  produce  to  charities.  But  if  the 
charity  bequests  should  be  defeated,  he  gave  the 
principal  money  to  the  plaintiffs.  No  sale  of  the 
realty  took  place,  the  infant  plaintiffs  having  (under 
the  chief  clerk's  certificate  finding  it  for  their  benefit) 
elected  to  take  the  land  in  lieu  of  the  produce ; — 
Held,  that  the  real  estate  must  be  considered  as 
converted  from  the  death  of  the  testator,  from  which 
time  the  plaintiffs  were  entitled  to  the  rents ;  and, 
secondly,  that  the  charity  annuities  ceased  to  be 
charges  on  the  personal  estate  from  the  date  of  the 
chief  clerk's  certificate.  Robinson  y.  Hobmsorit  19 
Beav.  494. 

Bequest  to  a  daughter's  "  younger  children,"  held 
to  mean  the  children  other  than  the  oldest  of  age, 
and  therefore  to  exclude  the  eldest  child,  a  daughter, 
and  to  include  her  younger  brother,  though  under 
his  parents'marriage  settlement  the  family  estates  stood 
settled  on  him.     Lyddon  v.  Ellison,  19  Beav.  565. 

The  testatrix  directed  her  trustees  to  settle  her 
property,  but  in  such  a  way  that  some  of  the  limita- 
tions would  be  void  for  remoteness : — Held,  that  in 
carrying  the  direction  into  effect,  the  Court  would 
modify  the  limitations  so  as  to  make  them  con- 
sistent with  the  rules  of  law  and  equity.     Ibid. 

Bequest  of  personalty  to  trustees  for  a  lady,  to  be 
paid  at  twenty-one,  with  a  direction  to  settle  her 
share  on  her  for  life,  and  afterwards  on  her  children. 
The  age  of  A  rendering  it  impossible  that  she  should 
have  children, — Held,  that  the  absolute  interest 
given  to  her  in  the  first  instance  remained  intact,  and 
that  she  was  entitled  to  payment.     Ibid. 

A  female,  aged  fifty-six,  was  absolutely  entitled  to 
a  fund,  subject  to  the  contingency  of  her  having 
children.  Payment  was  ordered  on  her  own  recog- 
nizances.    Ibid. 

Under  a  direction  to  raise  6,000f.  for  the  benefit 
of  A  and  her  issue,  followed  by  a  direction  to  raise 
and  pay  interest  at  51.  per  cent,  on  that  sum  to  A 
during  her  life,  with  a  gift  over  to  her  children  of 
the  "  principal  sum," — Held,  that  interest  at  51.  per 
cent,  was  not  to  be  charged  on  the  estate  during  the 
whole  life  of  A,  but  merely  until  the  6,000^  had 
been  raised.     Cole  v.  Zee,  20  Beav.  265. 

A  testator  empowered  his,  trustees  to  lend  such 
part  of  the  trust-monies  as  they  should  think  proper 
to  A  and  B,  who  were  respectively  his  son  and  son- 
in-law  : Held,  that  this  authorized  a  several  loan  to 

either.     Parker  v.  Bloxam,  20  Beav.  295. 

A,  by  will,  directed  trustees,  upon  the  death  of 
the  present'  incumbent,  to  present  A  to  the  living  of 


S,  in  case  he  should  take  orders;  and  if  he  should 
not,  or,  taking  orders,  should  die  in  the  lifetime  of  B, 
then  to  present  B,  in  case  he  should  take  orders,  and 
after  their  several  deceases,  or  of  such  of  them  as 
should  take  orders,  and  be  presented,  or  in  the 
event  of  neither  taking  orders,  she  devised  the  ad- 
vowson  to  C  in  fee : — Held,  that  the  gifts  in  favour  of 
A  and  B  were  in  succession,  and  not  alternative;  and 
that  on  the  death  of  A,  B  was  entitled  to  be  pre- 
sented.    Hatch  V.  Hatch,  20  Beav.  105. 

A  testator,  having  the  power  of  disposing  of  an 
advowson  (subject  to  the  existing  incumbency  of  A, 
and  a  contingent  right  of  B  to  be  afterwards  pre- 
sented), devised  "the  next  avoidance  thereof"  in 
favour  of  C  : — Held,  that  the  next  meant  the  next 
the  testator  had  power  to  dispose  of,  viz.  that  fol- 
lowing the  incumbency  of  A  and  of  B.     Ibid. 

Bequest  for  maintenance  of  a  child,  held  not  to 
cease  on  his  death,  but  to  pass  to  his  representative. 
Bayne  v.  Crowther,  20  Beav.  400. 

Bequest  of  leaseholds,  in  trust  to  pay  one  half  of 
the  rents  to  A  for  life,  and  the  other  half  to  B  for 
life;  and  in  case  of  the  death  of  either,  his  share 
of  the  rents  "  to  be  paid  and  applied  for  the  main- 
tenance of  his  children,"  until  the  decease  of  the  sur- 
vivor of  A  and  B,  and  then  to  sell  and  divide  equally 
between  the  children  of  A  and  B.  After  the  death 
of  A,  one  of  his  children  died  : — Held,  that  his  re- 
presentative was  entitled  to  a  share  in  the  rents 
until  the  death  of  B.     Ibid. 

A  testator  devised  the  residue  of  his  real  estate  to 
a  trustee  until  one  of  his  grandsons  attained  twenty- 
one;  and  in  case  his  grandson  Thomas  attained 
twenty-one,  in  trust  to  pay  him  the  future  rents.  He 
bequeathed  to  the  same  trustees  the  residue  of  his 
personal  estate,  to  accumulate  until  one  of  his  grand- 
sons attained  twenty-one;  and  he  directed  payment 
of  the  aggregate  of  the  residue  of  his  personal  estate 
and  its  accumulations,  and  the  accumulations  of  the 
rents,  to  his  grandson  Thomas  from  and  after  his 
attaining  twenty-one.  There  was  an  interval  of  three 
years  between  the  eldest  grandson  and  Thomas 
attaining  twenty-one : — Held,  that  the  rents  during 
that  interval  were  undisposed  of,  and  passed  to  the 
heir-a(>law.    Marriott  v.  Turner,  20  Beav.  557. 

By  a  will,  commencing  thus, "  I  give  and  bequeath 
the  several  legacies  and  annual  sums  following,"  a 
testatrix  bequeathed  pecuniary  legacies  and  an  an- 
nuity, and  directed  two  sums  of  money  to  be  set 
apart  sufficient  to  produce  two  other  specified  annual 
sums,  which  the  testatrix  bequeathed  to  two  specified 
persons  for  their  respective  lives.  She  gave  to 
trustees  the  residue  of  her  personal  estate,  subject 
to  the  payment  of  her  debts,  funeral  and  testar 
mentary  expenses,  and  the  legacies  and  annui- 
ties which  siie  had  bequeathed,  or  might  thereafter 
bequeath  by  any  codicil.  And  she  devised  her 
real  estates  to  trustees  for  a  term,  upon  trust  to 
raise  sufficient  to  pay  her  debts,  legacies,  funeral 
and  testamentary  expenses ;  but  directed  that  her 
personal  estate  should  be  the  primary,  and  the  term 
the  secondary,  fund  for  payment  of  her  debts,  lega- 
cies, funeral  and  testamentary  expenses: — Held, 
that  the  separate  specification  of"  annuities"  in  some 
parts  of  the  will  did  not  prevent  annuities  front 
being  comprehended  under  the  expression  "lega- 
cies" in  the  trusts  of  the  term.  Heath  v.  Weston,  3 
DeGex,  M.  &G.  601. 
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A  testator  by  his  will  desired  that  his  wife  might 
reside  during  lier  widowhood  in  the  freehold  house 
in  which  he  dwelt.  After  directing  his  business  to 
be  carried  on  by  his  executrix  (who  was  his  wife)  and 
his  executors  so  long  as  they  thought  expedient,  he 
gave  the  house,  stock-in-trade,  and  the  residue  of 
his  property  to  his  executrix  and  executors  upon 
trust,  to  pay  the  wife  an  annuity  of  201.  so  long  as 
the  business  should  be  carried  on,  and  when  his 
youngest  child  attained  twenty-one  to  sell  the  busi- 
ness, stock,  and  effect'',  together  with  the  house,  and 
out  of  the  proceeds  to  pay  the  wife  during  her 
widowhood  an  annuity  of  54^.  10s.  instead  of  one  of 
'JO/.,  and  subject  thereto  trusts  were  declared  for  the 
benefit  of  the  children  ; — Held,  that  the  widow's 
right  to  reside  in  the  house  ceased  upon  the  sale. 
Chapman  v.  GUbeH,  i  De  Gex,  M.  &  G.  366. 

Upon  the  construction  of  a  will,  held,  that  the 
generality  of  the  word  "  property"  was  not  restricted 
by  the  use  of  the  words  "  interest  "'  fyid  "  dividends'' 
with  reference  to  the  income.  Morrison  v.  Hoppe, 
4  De  Gex  &  S.  234. 

A  testatrix  by  will  in  1841  gave  to  two  devisees, 
who  were  also  her  executors,  all  her  real  and  per- 
sonal estates  upon  trust  for  sale,  and  she  gave  out  of 
the  produce  of  her  real  and  personal  estate  50Z.  to 
each  executor  for  his  trouble,  and  other  pecuniary 
legacies.  There  was  no  gift  of  the  residue,  and  after 
payment  of  debts  and  legacies  a  surplus  remained. 
The  testatrix  left  no  heir-at-law  or  next-of-kin. 
The  Court  apportioned  the  legacies  and  costs  of  the 
suit  between  the  proceeds  of  the  real  and  personal 
estate,  and  the  Crown  was  declared  to  be  entitled  to 
the  surplus  of  the  personal  estate.  CradocTc  v.  Owen, 
2  Sm.  &  G.  241. 

Devise  of  lands  to  successive  tenants  for  life,  and 
then  in  strict  settlement,  with  a  condition  that  "  he 
or  they"  should  reside  in  the  mansion-house  on  the 
lands,  and  a  declaration  of  forfeiture  in  case  of  non- 
residence.  The  first  tenant  for  life,  who  was  a  mar- 
ried woman,  waa  named  as  such  in  the  will: — Held, 
that  on  breach  of  the  condition  by  her,  the  estate  for 
life  was  forfeited.    Dvmne  v.  Duniie,  3  Sm.  &  G.  22. 

Held,  also,  that  although  the  mansion-house  was 
inadequate  to  the  income  of  the  devised  property, 
and  was  also  dilapidated,  the  tenant  for  life  was  not 
authorized  to  employ  towards  improving  or  repairing 
the  mansion-house  any  part  of  the  capital  of  funds 
directed  by  the  testator  to  be  laid  out  in  the  purchase 
of  lands  to  the  same  uses.     Ibid. 

Testator  bequeathed  Greenacre  to  Catherine  S  for 
life,  with  remainder  to  her  son  John  S  in  fee,  pro- 
vided that  if  he  should  die  in  his  mother's  lifetime, 
then  and  in  such  case  the  testator  gave  Greenacre, 
together  with  all  the  residue  of  his  real  and  personal 
estate,  to  trustees  in  trust  for  Isabella  A  for  life,  re- 
mainder in  trust  as  to  one-fourth  for  such  persons  as 
she  should  appoint  by  will,  and  upon  further  trust  to 
divide,  convey,  assign,  and  transfer  all  the  rest, 
residue  and  remainder  of  the  trust  property  unto 
and  to  the  use  of  Maria  C,  Rose  B,  and  John  S 
absolutely.  John  S  survived  his  mother,  and  Isa- 
bella A  died  intestate  : — Held,  that  the  trustees  took 
the  residuary  real  estate  on  the  testator's  death,  and 
that  Maria  C,  Rose  B,  and  John  S  were  not  entitled 
to  the  one-fourth  of  the  property  which  was  sub- 
jected to  Isabella  A's  appointment,  but  that  it  was 
undisposed  of.  Simmons  v.  JtudaU,lSim.  N.S.  115. 


Before  the  Court  can  resort  to  the  context  of  a 
will  in  search  of  a  meaning  for  the  words  of  a  par- 
ticular clause,  it  must  be  satisfied  that  the  meaning 
of  the  clause  is  different  from  that  which  the  words 
naturally  import.     Walher  v.  Tipping,  9  Hare,  800. 

Bequest  of  the  testator's  property  to  his  wife  to 
bring  up  and  educate  his  children,  and  when  they 
should  come  of  age  to  settle  on  them  what  she 
should  deem  prudent,  reserving  to  herself  a  sufficient 
maintenance,  and  at  her  death  the  property  remain- 
ing to  be  equally  divided  amongst  his  children,  with 
a  gift  to  trustees  for  the  children  in  case  of  the  mar- 
riage of  his  widow : — Held,  that  the  widow  took  a 
life  interest  in  the  property,  with  a  power  to  settle 
or  appoint  the  same  on  or  to  the  children  of  the 
testator,  but  not  on  or  to  his  grandchildren,  and  that 
the  children  took  vested  interests  in  the  property  at 
the  testator's  death,  liable  to  be  divested  by  such 
appointment.  Kennerley  v.  Kennerley,  10  Hare, 
160. 

The  testator  bequeathed  his  residuary  estate  to 
trustees  upon  trust  to  pay  the  interest  thereof  af^er 
the  decease  of  a  tenant  for  life  to  John,  Robert,  and 
Ann,  for  five  years,  and  at  the  expiration  of  that 
term  to  pay  them  5,000i.  a-piece,  and  then  to  pay 
the  interest  of  the  remainder  for  a  further  term  of 
three  years  to  John,  Robert,  and  Ann,  in  equal 
shares,  and  at  the  expiration  of  that  time  to  pay  the 
whole  to  John,  Robert,  and  Ann,  in  equal  shares. 
Soon  after  the  death  of  the  tenant  for  life,  and  before 
the  expiration  of  the  five  years,  John  and  Robert 
claimed  and  obtained  from  the  trustees  payment  of 
the  whole  of  their  two-thirds  of  the  residuary  estate 
of  the  testator;  but  it  was  held,  that  the  husband  of 
Ann  was  not  entitled  to  immediate  payment  of  her 
share  of  the  capital,  and  that  he  was  unable  to  give 
an  effectual  release  or  discharge  for  the  same. 
Ilarley  v.  Sarley,  10  Hare,  325. 

A  bequest  of  "the  property  which  the  testatrix  had 
received  by  the  death  of  B :" — Held,  to  pass  not  only 
the  property  which  the  testatrix  actually  received  in 
her  lifetime  from  the  source  referred  to,  but  also  pro- 
perty to  which  the  testatrix  was  then  entitled  in 
possession,  but  which  was  not  actually  paid  until 
after  her  decease,  and  was  then  received  by  her 
representatives.  Girdlestone  v.  Creed,  10  Hare, 
487. 

By  a  will,  property  was  given  to  trustees  to  apply 
the  rents,  interest,  and  proceeds  for  the  maintenance 
of  the  testator's  son  Edward  for  his  life,  and  not  to  be 
paid  to  any  person  under  an  assignment  by  or  ex- 
ecution against  the  son,  and  after  the  decease  of  the 
son,  for  the  two  daughters  absolutely.  By  a  codicil 
it  was  declared  that  in  case  of  assignment  by 
Edward  the  trustees  should  stand  possessed  of  the 
property  upon  trust  for  the  daughters  of  the  testa, 
tor  in  the  same  inanner  and  form  as  declared  by  his 
will  in  the  event  of  the  death  of  Edward.  By 
another  codicil,  the  testator  gave  600i.  stock  to 
Edward  in  addition  to  what  he  had  left  him  by  his 
will,  subject  to  the  same  controuling  powers  and  re- 
strictions as  were  appointed  by  the  will ;  and  he  gave 
a  like  sum  to  his  son  William,  subject  to  the  like 
controul,  "and  to  the  survivor  of  them;  and  in  the 
event  of  both  their  deaths  "  for  the  benefit  of  the 
said  daughters; — Held,  that  the  true  construction  of 
the  second  codicil  was,  that  in  the  event  of  the  death 
of   either  of  the  legatees,   both  legacies  of  stock 
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should  go  to  the  survivor,  and  not  that  on  the  death 
of  either,  his  legacy  should  go  to  the  survivor,  which 
would  cut  down  an  absolute  gift  into  a  life  interest. 
That  although  in  one  codicil  the  words  "  in  the 
event  of  the  death  of  Edward,"  meant  upon  the 
death  of  Edward,  it  did  not  follow  that  the  words  in 
another  codicil,  "  in  the  event  of  both  their  deaths," 
meant  upon  both  their  deaths  ;  for  one  expression 
was  applied  to  a  life  interest,  and  the  other  to  a 
capital  sum.  That  the  period  of  survivorship  must 
be  referred  to  the  period  of  distribution,  namely,  the 
death  of  the  testator.  That,  therefore,  Edward, 
having  survived  the  testator,  took  the  legacy  of 
stock  absolutely.  In  re  More's  Trust,  10  Hare, 
171. 

The  rule  that  added  legacies  are  subject  to  the 
same  conditions  as  the  legacies  to  which  they  are 
added  is  not  appUcable  to  the  case,  inasmuch  as  the 
application  of  the  rule  would  alter  the  terms  of  the 
additional  gift;  and  whether  the  rule  applies  to  any 
cases  except  where  the  original  legacy  is  absolute  or 
defeasible  in  the  party  to  whom  the  additional  legacy 
is  given — quart.     Ibid, 

In  a  will  made  before  1838,  a  gift  of  "  4002." 
stock  was  obliterated,  and  the  words  "  residue  of  my 
property  "  substituted,  whereby  the  words  admitted 
to  probate  were  "residue  of  my  property  stock:" — 
Held,  that  the  will  by  these  words  passed  to  the 
legatee  all  the  funded  property  belonging  to  the  tes- 
tatrix at  the  time  of  her  death,  although  much  of  it 
was  acquired  after  the  date  of  the  will  and  after  the 
year  1838.     Banks  v.  Thornton,  11  Hare,  176. 

The  testator  gave  his  property  to  C  and  D  upon 
various  trusts,  and  among  others  upon  trust  for  sale; 
and  empowered  C  and  D  and  the  survivor  of  them, 
his  heirs,  executors,  &c.  to  give  receipts  for  the  pur- 
chase-money, and  concluded  by  appointing  his  wife 
and  C  and  D  "  trustees  and  executors"  of  his  will : 
— Held,  that  this  appointment  conferred  on  his  wife 
only  the  general  powers  and  duties  of  executrix, 
and  did  not  make  her  a  trustee  with  C  and  D  under 
the  specific  trusts  of  the  will.  Sidebotham  v.  Watson, 
11  Hare,  170. 

A  bequest  of  residuary  personal  estate  to  the  tes- 
tator's wife,  daughter,  and  son  in-law  (the  husband 
of  the  daughter)  successively  for  life,  and  after  the 
death  of  the  survivor,  in  trust  for  all  the  children  of 
the  daughter  who  should  live  to  attain  twenty-one  or 
marry,  other  than  and  except  the  eldest  and  second 
sons,  if  any,  and  any  other  child  who  should  by 
virtue  of  the  limitations  contained  in  the  said  will 
be  entitled  in  possession  to  the  said  testator's  estates 
thereinafter  mentioned,  or  the  rents  and  profits 
thereof.  The  estates  referred  to  were  by  the  said 
will  appointed  (subject  to  prior  and  existing  limita- 
tions) to  the  use  of  the  daughter  for  her  life,  with 
remainder  to  the  use  of  her  husband  (the  said  son- 
in-law)  for  his  life,  with  remainder  to  the  use  of  the 
second  and  all  and  every  other  son  and  sons  other 
than  and  except  an  eldest  son  of  his  said  daughter, 
successively  in  tail  male,  with  remainder  to  the  use 
of  the  first  and  all  and  every  other  the  daughter  and 
daughters  of  his  said  daughter,  successively  in  tail 
male,  with  remainders  over.  The  testator's  daughter 
left  two  sons  and  several  daughters.  The  second 
son  of  the  testator's  daughter  died  an  infant,  unmar- 
ried, in  the  lifetime  of  his  father  (the  testator's 
son-in-law),  and  thereupon  the  eldest  daughter  of 
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the  testator's  daughter  became  entitled  in  the  said 
estates  under  the  appointment  contained  in  the  will 
to  an  estate  tail  male  in  remainder  expectant  on  the 
termination  of  the  preceding  estates  (of  which  the 
life  estate  of  her  father  was  one)  then  subsisting. 
By  a  settlement  made  upon  the  marriage  of  the 
eldest  daughter,  and  by  a  recovery,  she,  her  father, 
her  husband,  and  the  other  parties  interested  in  the 
estates,  concurred  in  declaring  new  uses  thereof, 
whereby  they  were  limited  to  such  uses  as  the  father, 
together  with  a  previous  tenant  for  life,  and  the 
daughter  and  her  husband,  should  jointly  appoint, 
and  subject  thereto  and  to  the  confirmation  of  life 
estates  and  certain  existing  powers  and  terms  of 
years  created  by  the  anterior  settlements,  so  far  as 
they  were  subsisting,  to  the  use  of  trustees  for  a 
term  of  ninety-nine  years  upon  trust  to  pay  the 
rents  and  profits  to  the  eldest  daughter  for  her 
separate  use,  and  subject  thereto  to  the  use  of  the 
husband  and  his  assigns,  with  remainders  over.  The 
eldest  daughter  died  in  the  lifetime  of  her  father, 
and,  therefore,  during  the  continuance  of  his  life 
estate,  and  without  having  herself  come  into  pos- 
session of  the  settled  estates,  or  become  entitled  to 
receive  the  rents  and  profits  thereof, — Held,  that 
upon  the  death  of  the  father,  the  husband  of  the 
eldest  daughter,  as  her  personal  representative,  be- 
came entitled  to  an  equal  share  of  the  residuary 
personal  estate  of  the  testator,  as  one  of  the  children 
of  his  daughter,  notwithstanding  he  (the  husband  of 
the  eldest  daughter)  became  also,  under  the  recovery 
and  marriage  settlement,  entitled  in  possession  to  a 
life  interest  in  the  said  settled  estates.  Wyndham 
v.  Fane,  11  Hare,  287. 

The  24th  section  of  the  new  "Wills  Act,  7  Will.  4. 
&  1  Vict.  c.  26,  that  every  will  shall  be  construed, 
with  reference  to  the  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  "  unless 
a  contrary  intention  shall  appear  by  the  will,"  illus- 
trated. If  I  refer  to  a  particular  thing,  e.g.,  a  ring  or 
a  horse,  and  bequeath  it  as  "my ring"  or  "my  horse," 
aemble,  the  contrary  intention  to  which  the  24th 
section  refers  appears  by  the  will,  and  the  will  speaks 
from  the  date  of  its  execution ;  but  when  a  bequest 
is  of  that  which  is  generic,  of  that  which  may  be 
increased  or  diminished,  the  act  requires  something 
more  on  the  face  of  the  will  for  the  purpose  of  indi- 
cating such  contrary  intention  than  the  mere  circum- 
stance, that  the  subject  of  the  bequest  is  designated 
by  the  pronoun  "  my."  Qoodlad  v.  BwriMt,  1  Kay 
&  J.  341. 

Testatrix  in  1850  bequeathed  thus: "  I  give  my 

new  3J  per  cent,  annuities"  : — Held,  that  the  bequest 
comprised  all  the  new  Z^l.  per  cents,  which  she  had 
at  her  death.     Ibid. 

Testatrix  gave  to  trustees  1,600?.  and  certain 
Danish  bonds,  which  she  described  thus; — "My 
four  Danish  bonds,  one  of  them  for  the  sum  of  485J., 
another  of  them  for  the  sum  of  1,004/.,  another  of 
them  for  the  sum  of  1,31.5/.,  and  the  other  of  them 
for  the  sum  of  716?.,  making  in  the  whole,  together 
with  the  said  sum  of  1,600/.,  the  sum  of  5,020/."  She 
had  not  any  Danish  bonds  for  the  specified  amounts, 
but  she  had  a  mass  of  Danish  bonds  which  before 
making  her  will  she  had  received  in  exchange  for 
other  Danish  bonds,  bequeathed  to  h«r  by  her  hus- 
band, comprising  four  lots  purchased  by  him  at  four 
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several  periods,  for  sums  corresponding  with  those 

specified  in  the  bequest: Held,  it  appearing  that 

none  of  such  bonds  had  been  sold  by  the  testatrix, 
that  the  bequest  was  a  specific  bequest  of  so  much 
of  her  Danish  bonds  as  were  received  by  her  in  ex- 
change for  the  bonds  purchased  by  her  husban<l  with 
the  specified  sums.     Ibid. 

Bequest  of  stock  in  trust  for  three  persons,  nomi- 
natim,  in  equal  shares,  to  be  transferred  to  them 
when  they  shall  attain  twenty-one.  But  if  any  of 
them  shall  depart  this  life  under  the  age  of  twenty- 
one,  and  unmarried,  then  his  share,  original  and 
accruing,  to  go  to  the  survivors;  and  if  all  of  them 
shall  die  under  twenty-one,  and  unmarried,  then  the 
stock  to  sink  into  the  residue.  One  of  the  three 
died  some  months  prior  to  the  making  of  the  will : 

Held,  that  the  survivors  were  entitled  to  the  share 

which  the  testator  attempted  to  bequeath  to  the 
deceased.    In  re  Shephard's  Trusts,  1  Kay  &  J.  269. 

A  person  may  be  said  to  have  more  than  one 
residence;  if  he  has  houses  in  different  places,  at 
each  of  which  he  keeps  an  establishment,  each  may 
be  called  his  refidence,  though  he  may  not  go  there 
for  years.  But  the  meaning  of  the  word  "residence" 
is  different  from  "  domicil,"  for  an  infant  has  the 
domicil  of  his  parents  until  he  attains  his  full  age 
and  does  some  act  to  acquire  a  new  one,  and 
thus  his  domicil  may  be  in  a  country  in  which  he  has 
never  personally  been,  whereas  "  residence"  implies 
personal  presence  at  some  time  or  other.  Wcdcot 
T.  Sotfield,  Kay,  534. 

A  proviso  in  a  will  requiring  the  devisee  for  life 
of  a  mansion-house  and  estates,  to  "  reside"  there 
for  six  months  in  every  year,  and  imposing  a  penalty 
for  breach  of  such  condition;  and  if  he  should 
neglect  to  observe  it  for  five  years,  devising  the 
estate  to  others,  rendered  it  necessary  for  the  devisee 
to  be  personally  present  in  the  house  168  days  in  each 
year,  in  order  to  escape  the  penalty  or  forfeiture; 
but  held,  that  it  would  be  sufficient  if,  keeping  up 
an  establishment  at  the  house,  he  were  merely  to 
visit  it  each  day,  and  that  it  was  not  necessary  for 
him  to  spend  a  night  there.     Ibid. 

Bequest  of  the  interest  of  residuary  personalty  to 
the  testator's  wife  for  life,  and  from  and  after  her 
death  to  R  D  for  life,  and  from  and  after  the  death 
of  the  survivor  of  them,  the  capital  to  W  absolutely, 
subject  to  the  payment  to  A,  B  and  C  of  1,000;. 
each,  which  the  testator  gave  to  them,  to  be  paid  to 
each  of  them  at  the  end  of  twelve  months  next  after 
the  decease  of  the  survivor  of  his  said  wife  and  R  D. 
Provided  that  if  either  of  the  said  A,  B  and  C  should 
die  "  in  the  lifetime  of  my  said  wife  and  my  said 
brother  R  D"  his  legacy  should  lapse  and  be  void. 
A  survived  the  testator's  wife,  and  died  in  the  life- 
time of  R  D  : — Held,  that  A's  personal  representa- 
tive was  entitled  to  her  legacy,  and  that  the  gift  over 
had  not  taken  effect     Day  v.  Day,  Kay,  703. 

"And"  is  construed  "or"  when  one  member  of 
the  compound  sentence  is  included  in  the  other,  and 
would  be  superfluous  unless  disjoined.  This  con- 
struction is  generally  made  in  favour  of  vesting,  not 
to  defeat  a  previously  vested  gift.     Ibid. 

A  limitation  of  real  estate  to  A  during  the  life  of 
B  and  C,  without  saying  "  and  during  the  life  of  the 
survivor  of  them,"  gives  A  an  estate  during  the  lives 
of  B  and  C  and  the  survivor.  But  a  limitation  for 
100  years,  if  A  and  B  should  so  long  live,  is  deter- 


mined by  the  death  of  either,  because  this  is  a  col- 
lateral condition.     Ibid. 

Semhle that  these  rules  apply  also  to  limitations 

of  personal  estate. 

Testator  gave  property  to  his  trustees,  upon  trust 
to  pay,  distribute  and  divide  equally  between  his 
daughters  (naming  them)  to  be  paid  and  assured  to 
them  as  they  should  attain  the  age  of  twenty-one 
years,  or  be  married  under  that  age,  with  the  consent 
of  his  trustees;  proviso,  that  if  they  should  marry  with 
the  consent  of  his  trustees,  he  empowered  the  trustees 
to  pay  the  shares  at  the  times  of  such  marriages,  or 
at  their  discretion  to  settle  the  same.  There  was 
power  of  maintenance,  and  gifts  over  as  between  the 
daughters  on  dying  unmarried  under  twenty-one;  and 
if  all  the  daughters  should  die  under  twenty-one  un- 
married, and  without  leaving  issue,  then  over: — 
Held,  that  the  trustees  had  no  power  to  direct  a 
settlement  when  one  of  the  daughters  married  under 
twenty-one  without  consent.  Taylor  v.  Austen,  1 
Drew.  459. 

A  gift  by  will  to  a  particular  charitable  institution, 
maintained  voluntarily  by  private  means.  The  par- 
ticular institution  had  ceased : — Held,  that  the  gift 
was  not  to  be  disposed  of  as  a  charitable  gift  cy  pris, 
but  failed  and  fell  into  the  residue.  Cla/rk  v.  Taylor, 
1  Drew.  642. 

A  testator,  by  his  will,  gave  to  his  married  daugh- 
ter 2,000/.  for  her  separate  use,  "  to  be  in  bar  and 
full  discharge  of  all  other  claims  which  she  or  her 
husband  might  have  or  make  on  his  estate"  : — Held, 
that  this  was  not  like  a  case  of  election  properly,  nor 
a  condition  of  forfeiture,  but  that  the  legacy  was  a 
discharge  ^ro  tanto  of  any  rights  which  the  wife  or 
husband,  in  her  right,  might  have  against  the  estate, 
and  that  the  husband  and  wife  were  properly  joined 
as  plaintiffs.  Eardmgham  v.  Thomas,  2  Drew. 
353. 

(5)  Power  to  appoint  Trustees. 

A  testator,  after  devising  real  estate  to  two  trustees 
and  bequeathing  his  personal  estate  to  his  wife  and 
the  same  two  trustees,  declared  that  if  any  of  the 
trustees  thereby  appointed,  or  to  be  appointed  as 
thereinafter  mentioned,  should  depart  this  life,  or  de- 
cline or  become  incapable  to  act,  it  should  be  lawful 
for  the  surviving  or  continuing  trustee  for  the  time 
being,  or  the  executors,  &c.  of  such  survivor,  but 
with  the  consent  of  his  (the  testator's)  said  wife 
during  her  widowhood,  to  appoint  one  or  more  per- 
son or  persons  to  be  a  trustee  or  trustees  in  the  room 
of  the  trustee  or  trustees  so  dying,  or  declining  or 
becoming  incapable  to  act,  and  thereupon  the  said 
trust  estates,  monies  and  premises,  should  be  vested 
in  the  same  trustee  or  trustees  solely  or  jointly  with 
the  continuing  trustee  or  trustees,  as  occasion  should 
require,  and  that  such  new  trustee  should  have  the 
same  powers,  &c.  as  if  he  or  they  had  been  origi- 
nally nominated  a  trustee  or  trustees.  A  new  trus- 
tee having  been  appointed  in  the  place  of  one  who 
died,  and  having  survived  the  widow  and  the  other 
original  trustee: — Held,  that  he  was  authorized 
under  the  power  to  appoint  two  new  trustees.  HiU- 
man  v.  Westwood,  24  Law  J.  Rep.  (k.s.)  Chanc. 
67. 

(c)  Conversion  of  perishable  Property. 
A  testator  gave  "  all  his  freehold  and  leasehold 


WILL;  (A)  CoNSTKUOTiOK  OP  Wills. 


755 


estates,  and  also  all  other  his  real  and  personal  estate, 
upon  trust  to  collect  and  receive  all  monies  due  to 
him,  mortgages,  bonds,  or  other  securities  and  rents," 
and  after  payment  of  debts  and  legacies,  to  invest 
the  residue  in  government  stock  ;  "  and  as  to  one- 
half  of  all  his  said  freehold  and  leasehold  estates, 
and  all  the  said  trust  monies,  stocks,  funds  and 
securities,  and  all  other  his  real  and  personal  estate, 
upon  trust  to  pay  the  rents,  dividends  and  annual 
income,"  in  equal  half  parts,  to  each  of  his  daugh- 
ters for  life,  with  remainders  over.  The  testator's 
personal  estate  consisted  of  leaseholds  and  several 
terminable  annuities,  furniture,  &c.  The  trustees 
did  not  convert  any  of  these,  but,  on  the  contrary, 
they  divided  the  rents  and  the  annuities  between  the 
tenants  for  life;  and  they  also  divided  the  furniture 
between  them.  Upon  a  bill  filed  by  parties  claim- 
ing through  those  entitled  in  remainder, — Held,  that 
the  trustees  were  bound  to  convert  the  whole  of  the 
personal  estate  other  than  the  leaseholds,  including 
the  terminable  annuities,  and  that  the  tenants  for 
life  were  not  entitled  to  the  enjoyment  in  specie  of 
both  these  descriptions  of  property.  Hood,  v.  CTap- 
ham,  24  Law  J.  Rep.  (h.s.)  Chanc.  193;  19  Beav. 
90. 

By  his  will,  the  testator  gave  his  widow  a  life  in- 
terest in  his  personal  estate,  which  consisted  partly 
of  leasehold  and  long  annuities,  the  income  of  which 
the  widow  enjoyed.  A  bill  was  filed  by  the  remain- 
derman against  the  widow  (who  was  an  executrix) 
and  the  other  executors,  raising  no  question  as  to  the 
enjoyment  in  specie.  At  the  hearing  it  was  deter- 
mined that  the  widow  was  not  entitled  to  enjoy  the 
long  annuities  in  specie,  but  nothing  was  determined 
as  to  the  leaseholds,  and  accounts  were  directed  : — . 
Held,  that  the  widow  could  not,  on  further  direc- 
tions, be  charged  with  the  excess  of  the  rents  of  the 
leasehold  beyond  the  income  arising  from  the  funds 
which  would  have  been  produced  by  their  sale, 
Morgan  v.  Morgwn,  13  Beav.  441. 

The  rule  laid  down  in  Howe  v.  the  Earl  of  Dart- 
mouth,  7  Ves.  137,  is,  that  when  property  of  a 
perishable  nature  is  given  to  be  enjoyed  in  succes- 
sion, the  object  of  the  testator  can  only  be  effected 
by  converting  the  property  into  permanent  annuities, 
and  giving  each  person  in  succession  the  dividends 
of  the  fund.  This  rule  prevails,  unless  there  can  be 
gathered  from  the  will  some  expression  of  intention 
that  the  property  is  to  be  enjoyed  in  specie,  and 
which  it  is  incumbent  on  those  contesting  the  appli- 
cation of  the  rule  to  point  out.  Morgan,  v.  Margam,, 
14  Beav.  72. 

Modern  CEises  allow  small  indications  of  intention 
to  prevent  the  application  of  the  rule;  but  the  mere, 
absence  of  any  direction  to  convert  is  insufficient. 
Ibid. 

Upon  the  construction  of  »  will,  held,  that  the 
tenant  for  life  of  a  residue  was  not  entitled  to  the 
perishable  property  in  specie.     Ibid. 

A  testator  bequeathed  all  his  money,  securities  for 
money,  money  in  the  funds,  household  furniture, 
cattle,  and  all  other  his  personal  estate  and  effects, 
unto  two  trustees,  upon  trust  to  pay  his  debts  and 
legacies,  and,  subject  to  the  payment  of  a  legacy,  to 
stand  possessed  upon  the  trusts  after  mentioned.  He 
then  devised  his  freehold  estates  to  trustees,  upon 
trust  to  permit  his  wife  to  reside  at  his  house,  and 
to  use  the  household  furniture,  plate,  linen  and  china 


therein  for  her  life,  and  to  "  pay  the  rents  and  pror 
fits  of  his  real  estate,"  and  "  the  interest,  dividends 
and  proceeds  to  arise  from  his  said  money  and 
securities  for  money,  money  in  the  funds  and  per- 
sonal estate  thereinbefore  bequeathed"  to  her  for  life, 
and  after  her  decease  to  sell  his  real  estate,  and 
divide  and  pay  the  purchase-monies;  "  and  pay, 
assign,  or  transfer  his  said  money,  and  securities  for 
money,  money  in  the  funds  and  personal  estate" 
unto  his  children.  The  testator  possessed  long  an- 
nuities and  leaseholds: — Held,  that  they, ought  to 
be  converted  into  3/.  per  cent.,  and  that  the  widow 
was  merely  entitled  to  the  dividends  thereon.    Ibid. 

The  Master  of  the  Rolls  (following  ^mes  v.  Scott, 
4  Russ.  195,  Taylor  v.  Olarhe,  1  Hare,  161,  and 
Sutherland  v.  CooTce,  1  Coll.  503,  in  opposition  to 
Douglas  v.  Congreve,  1  Keen,  410,  and  other  cases) 
held,  that  a  tenant  for  life  of  a  residue  was  entitled, 
during  the  first  year  to  the  dividends  on  so  much 
3/.  per  cents,  as  would  have  been  produced  by  the 
conversion  of  the  property  at  the  end  of  that  year. 
Ibid. 

A  testator  gave  the  residue  of  his  estate  to  trustees, 
who  were  also  his  executors,  desiring  them  imme- 
diately after  his  decease  to  convert  all  his  personal 
estate  into  money,  and  to  invest  the  amount  "  in  the 
Bank  of  England,"  and  to  permit  his  daughter  to 
receive  the  rents  and  profits,  dividends,  or  "  other 
annual  produce  "  of  his  personal  estate  for  her  life 
for  her  own  use,  and  after  her  death  the  property 
was  to  go  to  her  children  equally.  The  testatordied 
in  1825,  possessed  of,  among  other  things,  242.  long 
annuities,  which  the  executors  did  not  convert,  but 
permitted  the  tenant  for  life  to  enjoy  in  specie.  On 
the  death  of  the  survivor  of  the  executors,  his  exe- 
cutors also  neglected  to  convert  the  long  annuities. 
The  tenant  for  life  had  represented,  both  ty  the 
original  executors  and  to  the  executors  of  the  sur- 
vivor, the  propriety  of  a  conversion.  She  had  mort- 
gaged her  interest  and  two  of  the  children  had  mort* 
gaged  their  shares  in  the  residue.  Upon  bill  filed 
by  all  the  children  against  the  executors  of  the  sur- 
viving executor  and  their  mother, — Held,  that  the 
non- conversion  was  a  breach  of  trust,  apd  that  the 
executors  must  account  for  the  difference  between 
the  value  of  the  long  annuities  at  the  end  of  one 
year  from  the  date  of  the  testator's  death  and  their 
value  when  paid  into  court;  that  the  tenant  for  life 
was  not  liable  to  refund  the  over-payments  volt|n- 
tarily  made  to  her;  and  that  the  facts  disclosed  no 
case  of  acquiescence  either  on  the  part  of  the  tenant 
for  life  or  those  in  remainder.  Batey.  Hooper,  5 
De  Gex,  M.  &  G.  338. 

A  testator  desired  his  executors,  to  sell  as  they 
might  think  proper  his  business  and  lease  of  his 
house,  and  to  place  the  money  in  the  funds,  an^tp 
pay  to  his  wife  all  rents,  dividends,  or  funded  pro- 
perty, and  all  other  rents  or  interests  to  whiph  he 
was  entitled,  for  her  use,  and  for  bringing  up  all  his 
children,  and  at  her  death  all  the  residue  of  his 
estate  to  be  divided  equally  among  his  children.  ,Tl\e 
executors  were  authorized  to  advance  to  any  child 
his  portion  at  his  wife's  approbation,  but  not  to  de- 
crease her  income  below  WOl.  per  annum  : Held, 

that  there  was  no  trust  for  conversion.  Marshall 
V.  Bremner,  2  Sm.  &  G.  237. 

The  question  against  the  widow  was  reused  by 
claim,  which  involved  a  litigation  extending  over 
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four  years;  the  same  question  might  have  been  raised 
bv  bill  and  demurrer.  The  Court  holding  the  costs 
to  have  been  improperly  incurred,  refused  the  plain- 
tiff his  costs.     Ibid. 

{d)  Misdescription  amd  AmhigvMy — Evidence  to 
explain. 

A  testator  by  his  will  bequeathed  to  A  all  his 
policies  of  life  assurance  which  he  had  effected  in  the 
U  and  L  Life  Assurance  Companies,  and  to  B  all 
his  goods,  chattels  and  shares  in  public  companies. 
The  testator  had  shares  in  both  the  U  and  L  Life 
Assurance  Companies,  but  no  policies ;  and  had 
shares  and  policies  in  other  assurance  companies: — 
Held,  that  his  shares  in  the  U  and  L  Life  Assurance 
Companies  did  not  pass  to  A  under  the  term  "  po- 
Jicies."  Waters  v.  Wood,  22  Law  J.  Eep.  (n.s.) 
Chanc.  206;  5  De  Gex  &  S.  717. 

A  bequest  was  made  to D,  the  daughter  of 

S  D.  At  the  date  of  the  will,  and  at  the  time  of 
the  death  of  the  testator,  S  D  had  three  daughters; 
M,  one  of  the  daughters,  claimed  the  legacy,  and 
adduced,  in  support  of  her  claim,  evidence  that  the 
testator  knew  of  her  existence,  and  was  ignorant  of 
the  existence  of  her  sisters.  There  was  no  evidence 
on  the  other  side  : — Held,  that  M  was  entitled  to 
the  legacy.  Phillips  v.  BarJcer,  23  Law  J.  Rep. 
(n.s.)  Chanc.  44;  1  Sm.  &  G.  £83. 

A  testatrix  gave  to  Commodore  P  D  300/.,  part 
of  a  particular  fund,  to  other  persons  other  parts  of 
the  same  fund,  and  to  the  children  of  P  H  D  300?., 
a  further  part  of  the  same  fund.  Commodore  P  J  D 
and  HOD,  who  were  dead,  were  brothers,  and 
were  cousins  of  the  testatrix,  but  there  was  no  per- 
son of  the  name  of  P  H  D.  The  Court  refused  to 
admit  parol  evidence  of  the  testatrix's  meaning  by 
the  expression  "the  children  of  P  H  D;"  but  held, 
that  upon  the  face  of  the  will  there  was  sufficient 
to  shew  that  the  children  of  H  O  D  were  intended. 
Douglas  v.  Fellows,  23  Law  J.  Rep.  (N.s.)  Chanc. 
167;  Kay,  114. 

A  testatrix,  the  owner  of  four  Spanish  certificates 
of  inscription,  of  the  nominal  value  of  l.OOOi.  each^ 
redeemable  for  550?.,  bequeathed  to  trustees  the 
sum  of  2,000/.  Spanish  bonds  or  coupons,  belonging 
to  her,  in  trust  for  A  B.  The  testatrix  had  no 
Spanish  bonds  or  coupons.  She,  during  her  life,  was 
accustomed  to  describe  her  certificates  as  "  of  500?. 

each,"  and  the  four  as  "securities  for  2,000?." 

Held,  first,  that  the  legatee  was  entitled  to  two  only 
of  the  certificates  of  1,000?.  each,  the  same  being 
sufficiently  described  as  bonds  or  coupons  ;  and, 
secondly,  that  evidence  of  the  expressions  used  by 
the  testatrix  was  not  admissible  to  explain  the  be- 
quest. Itwwood  V.  Griffith,  23  Law  J.  Rep.  (n.s.) 
Chanc.  465;  4  De  Gex,  M.  &  G.  700. 

A  charity  called  "  The  Benevolent  Institution  for 
the  Purpose  of  delivering  poor  Women  at  their  own 
Habitations,"  came  to  an  end  in  1836.  A  had  been 
a  subscriber  to,  and  a  governor  of,  this  charity.  A, 
by  will,  dated  in  1846,  gave  a  legacy  to  "  The  Bene- 
volent Institution  for  the  delivery  of  poor  Women  at 
their  own  Habitations."  At  the  date  of  the  will  and 
at  the  death  of  A,  there  existed  a  charity  for  the 
same  purposes  as  the  extinct  charity,  called  ^'  The 
Royal  Maternity  Society  for  deli veringpoor  Women 
at  their  own  Habitations"  : — Held,  that  the  Royal 
Maternity  Society  was  entitled  to  the  legacy.    Cold- 


well  V.  Holme,  23  Law  J,  Rep.  (n.s.)  Chanc.  594; 
2  Sm.  &  G.  31. 

A  devise,  in  1844,  of  "all  my  Quendon  Hall 
estates  in  Essex."'  The  testatrix,  at  the  date  of  hei 
will,  and  at  her  death,  had  a  mansion  called  Quen- 
don Hall  and  land  around  it,  and  also  other  de- 
tached farms  in  Essex.  There  was  no  parish  of 
Quendon  Hall,  nor  was  the  term  "  Quendon  Hall 
estates"  a  recognized  appellation  of  any  particular 
property  : — Held,  that  extrinsic  evidence  was  admis- 
sible to  shew  what  estates  the  testatrix  understood  to 
be  comprised  in  that  description.  For  this  purpose 
old  account-books,  in  the  handwriting  of  the  tes- 
tatrix, one  containing  "  an  account  of  timber  cut 
down  on  the  Quendon  estate,"  and  a  paper  headed 
"  1844,  Quendon  Hall  Farms,"  written  by  the  tes- 
.  tatrix  at  or  about  the  date  of  her  will,  were  received 
in  evidence.  Evidence  was  also  admitted  to  prove 
that  much  of  the  property  had  been  derived  by  the 
executrix  under  the  will  of  a  relative,  who  had  ap- 
pended to  her  gift  a  direction  that  her  devisee  should 
assume  the  name  and  arms  of  Cranmer,  particularly 
as  the  testatrix  in  this  cause  had  annexed  a  like 
condition  to  the  above-mentioned  devise.  Webb  v. 
Byng,  1  Kay  &  J.  580. 

Estates  acquired  by  the  testatrix  after  the  date  of 
her  will,  although  she  had  contracted  to  purchase 
some  of  them  before  that  time,  and  although  they 
were  chiefly  small  additions  to  what  were  clearly 
comprised  in  the  devise,  wei-eheld  not  to  pass  thereby. 
Ibid. 

(B)  Validitt. 
{a)  Attestation. 

A  will  of  real  property,  made  before  the  1  Vict, 
c.  26,  was  written  on  three  sides  of  a  sheet  of  paper, 
and  duly  signed  at  the  end  by  the  testator,  and 
against  his  signature  was  a  formal  attestation  clause, 
at  the  foot  of  which  A  and  B,  two  of  the  attesting 
witnesses,  signed  their  names.  The  signature  of  C, 
the  other  attesting  witness,  appeared,  without  any 
testimonium  clause,  on  the  second  side  in  a  place 
where  a  space  had  been  left,  but  was  followed  by 
part  of  the  will.  It  was  proved  that  A,  B  andC  had 
signed  the  will  as  attesting  witnesses  at  the  same 
time,  and  all  attested  the  will : — Held,  that  the  will 
was  properly  "  attested  and  subscribed "  within  the 
29  Car.  2.  c.  3.  s.  6,  there  being  nothing  in  that 
statute  to  indicate  the  place  where  the  witnesses 
ought  to  sign ;  and  that  a  testimonium  clause  was  not 
necessary.  Roberts  v.  Phillips,  24  Law  J.  Rep. 
(n.s.)  Q.B.  171;  4  E.  &  B.  450. 

A  legatee,  under  a  will,  became  the  attesting  wit- 
ness to  a  codicil,  under  which,  however,  he  received 
no  benefit; — Held-,  that  the  legacy  was  not  revoked. 
Qumey  v.  Qumey,  24  Law  J.  Rep.  (n.s.)  Chanc. 
656;  3  Drew.  208. 

One  of  several  residuary  legatees,  under  a  will, 
became  attesting  witness  to  a  codicil,  which  revoked 
a  legacy  given  by  the  will,  the  effect  of  which  was,  to 

increase  the  residuary  share  of  the  witness : Held, 

that  the  title  of  the  witness  to  a  share  of  the  residue 
was  not  thereby  affected.     Ibid. 

(5)  Alteration  wnd  InterlmeaMon. 

Where  an  alteration  or  interlineation  appears 
upon  the  face  of  a  will,  the  presumption  ia  that  it 
was  made  after  the  execution  of  the  will,  and  it  lies 
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upon  the  party  setting  up  the  will  to  give  some  evi- 
dence to  rebut  that  presumption.  J)oe  d.  ShaUcrosa 
V.  Palmer,  20  Law  J.  Eep.  (n.s.)  Q.B.  367;  16  a.B. 
Rep.  747. 

A  holograph  will  appeared  to  have  been  altered 
by  turning  a  devise  of  certain  cottages  to  W  F  in  fee 
into  a  limitation  to  him  for  life,  with  remainder  in 
fee  to  A  P,  who  was  nowhere  else  mentioned  in  the 
will.  Declarations  made  by  the  testator  before  the 
will  was  executed  that  he  intended  to  make  provision 
by  his  will  for  A  P  (but  not  specifying  any  particular 
property  which  he  intended  to  leave  to  her)  were 
offered  in  evidence  for  the  purpose  of  raising  an 
inference  that  the  limitation  to  A  P  was  inserted 
before  the  will  was  executed : — Held,  that  these 
declarations  were  admissible  evidence  for  that  pur- 
pose.    Ibid. 

Declarations  made  by  a  testator  after  the  time 
when  the  will  is  executed  that  he  had  provided  for  a 
person  whose  name  occurred  on  an  interlineation 
would  not,  however,  be  evidence  that  the  interlinea- 
tion was  made  before  execution.     Ibid. 

An  Italian  domiciled  at  Gibraltar,  by  will,  gave 
his  residuary  estate  to  trustees  upon  trust  for  his 
infant  daughter  for  life,  with  remainders  over.  Sub- 
sequently he  struck  out  the  names  of  the  trustees, 
and  also  the  declaration  that  they  were  to  hold  the 
property  on  the  trusts  thereinafter  declared,  and  he 
interlined  the  name  of  his  daughter,  but  left  the 
specific  trusts  standing.  The  will  was  admitted  to 
probate,  and  an  identical  copy  issued : — Held,  that 
the  striking  out  the  names  of  the  trustees  afforded  no 
presumption  of  an  intention  to  revoke  the  trusts;  and 
that  the  will  must  be  construed  as  it  stood,  and  that 
the  testator's  daughter  took  a  life  interest  only  in  the 
property.  Shea  v.  Soschetti,  23  Law  J.  Rep.  (h.s.) 
Chanc.  652;  18  Beav.  321. 

A  testator,  who  died  in  1821,  struck  the  name  of 
one  of  the  devisees  out  of  his  will  and  interlined  the 
names  of  two  other  persons  above  the  erasure,  but 
those  alterations  were  not  noticed  in  the  attestation 
clause,  nor  was  there  anything  to  shew,  or  from  which 
it  could  be  inferred,  that  they  were  made  before  the 
will  was  executed : — Held,  that  they  did  not  affect 
the  devise.    Simmons  v.  RudoM,  ]  Sim.  N.S.  116. 

(C)  ESTABUSHIMG. 

A  bill  by  a  devisee  of  lands  who  was  in  possession, 
for  the  purpose  of  establishing  a  copy  of  a  will  which 
had  been  abstracted  against  the  heir-at-law,  but  rais- 
ing no  case  implicating  the  heir  in  the  abstraction, 
was  retained  for  a  year.  The  result  of  an  action  in 
which  the  copy  of  the  will  had  been  received  in 
evidence,  having  been  in  favour  of  the  plaintiff,  the 
Court  by  its  decree  established  the  will  upon  and 
according  to  the  copy,  and  restrained  the  defendant 
from  bringing  any  action  to  disturb  the  plaintiff  in 
the  enjoyment  of  the  lands  devised  to  him.  Domes 
V.  Evams,  i  De  Gex  &  S.  440. 

(D)  Pubuoahon  and  Eepubiioation. 

A  codicil  does  not  for  all  purposes  republish  a 
will  so  as  to  make  it  speak  at  the  time  of  the  testa- 
tor's death.  StiVwdl  v.  Mellersli,  20  Law  J.  Rep. 
(N.s.)  Chanc.  356. 

A  married  woman  by  her  will  appointed  and  de- 
vised certain  property,  and  all  other  "  hereditaments 
(if  any)  which  she  had  any  power  to  appoint  or 


devise."  She  afterwards,  when  a  widow,  by  codicil, 
confirmed  the  will : — Held,  that  the  will,  as  con- 
firmed, only  passed  such  hereditaments  as  were  sub- 
ject to  her  power.  Du  ffourmelm  v.  Sheldon,  19 
Beav.  389. 

(E)  Revocation  and  Cancellation. 

A  testator,  by  his  will,  devised  his  real  estate  to  A 
and  B  in  fee,  on  certain  trusts,  and  by  a  codicil  ap- 
pointed G  "  to  be  a  trustee  and  executor  of  his  will 
in  the  place  of  A,  whom  he  did  not  wish  to  act  as 

executor": Held,  that  the  codicil  acted  as  a  revo- 

^cation  of  the  devise  made  to  A  by  the  will.  In  re 
^Sough's  Estate,  20  Law  J.  Rep.  (h.s.)  Chanc.  422; 
4  De  Gex  &  S.  371. 

Where  real  estate  is  contracted  to  be  purchased, 
and  the  purchaser  then  makes  a  will  devising  all  his 
real  estate  which  he  had  contracted  to  buy,  upon 
trusts  for  sale,  and  subsequently  takes  a  conveyance 
to  the  ordinary  uses  to  bar  dower, — Held,  affirming 
the  decree  below,  that  the  conveyance  operates  as  a 
revocation  of  the  devise  of  this  estate.  Plowden  v.- 
Eyde,  21  Law  J.  Rep.  (n.s.)  Chanc,  796;  2  De 
Gex,  M.  &  G.  684;  21  Law  J.  Rep.  (N.S.)  Chapp. 
329;  2  Sim.  N.S.  171, 

Where  an  estate  stood  limited  to  the  ordinary 
uses  to  bar  dower,  and  the  owner  mortgaged  it  in 
fee,  with  a  proviso  for  redemption,  that  on  payment 
the  estate  should  be  conveyed  to  the  mortgagee,  bis 
heirs,  appointees,  or  assigns,  or  to  such  uses  as  he  or 
they  should  direct,  and  he  then  made  his  will,  de- 
vising all  his  real  estate  upon  trust  for  sale,  and 
afterwards  the  mortgagee  reconveyed  to  the  mort- 
gagor to  the  ordinary  uses  to  bar  dower, — Held, 
reversing  the  decree  below,  that  the  reconveyance 
was  not  a  revocation  of  the  will  as  to  this  estate. 
Ibid. 

A  testator  drew  cross-lines  over  a  part  of  his  will. 
There  was  no  evidence  as  to  the  time  when  or  the 
circumstances  under  which  the  lines  were,  drawn. 
The  probate  copy  of  the  will  given  out  by  the  court 
of  probate  was  a  facsimile  of  the  will,  with  the 
cross-lines  drawn  over  it  in  the  same  manner  as  in 
the  will.  In  a  suit  for  the  administration  of  the 
estate  of  the  testator, — Held,  that  the  part  within 
the  cross-lines  was  to  be  taken  as  part  of  the  will, 
Gaam  v.  Qregory,  22  Law  J.  Rep.  (n.s.)  Chanc, 
1059. 

A  testator  entitled  in  reversion  to  copyhold  here- 
ditaments and  in  possession  to  freehold  hereditaments, 
by  his  will  devised  and  bequeathed  all  the  freehold, 
leasehold  and  copyhold  estates  devised  by  the  will 
of  his  late  father  and  also  all  his  estates,  freehold, 
leasehold  or  copyhold,  to  his  wife  for  her  life  pr 
widowhood ;  and  after  her  decease  or  second  mar- 
riage he  devised  the  same  to  A,  B  and  C,  three  of 
his  children,  their  heirs,  executors,  administrators 
and  assigns,  for  ever.  By  a  later  will,  which  com- 
menced with  the  words,  "  This  is  my  last  will  and 
testament,'"  the  testator  gave  the  whole  of  his  real 
and  personal  estate  to  his  wife  for  life,  and  after  her 
decease  he  gave  all  his  property,  personal  estate  and 
effects  to  all  his  children  equally,  except  his  eldest 
son  : — Held,  that  the  second  will  did  not  revoke  the 
devise  of  the  copyhold  estate  contained  in  the  first 
will.  Freeman  v.  Freema/n,  23  Law  J.  Rep.  (n.s.) 
Chanc.  838;  5  De  Gex,  M.  &  G.  704;  Kay,  479. 

Devise  to  the  children  of  A  held  not  to  be  revoked 
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by  an  expression  in  a  codicil  tliat  they  were  not  in- 
tended to  take  any  beneficial  interest  under  tlie  will 
or  codicil.     Cleoburey  v.  Bechett,  14  Beay.  583. 

A  testator  devised  his  real  estate  to  his  brother 
William  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainders  over ;  and  he  bequeathed 
his  residuary  personal  estate  between  his  nephews 
and  nieces.  By  a  codicil  he  revoked  his  will  so  far 
only  as  it  was  altered  by  the  codicil,  and  he  gave  to 
his  nephews  and  nieces,  except  (as  he  said)  his 
brother  William's  children,  "  who  are  not  intended 
to  take  any  beneficial  interest  under  his  will  or  this 
codicil,"  l,000t  each  : — Held,  that  the  devise  to  the 
children  of  William  was  not  revoked.     Ibid. 

The  Ecclesiastical  Court  granted  probate  of  a  will 
of  personalty,  with  cross-lines  drawn  in  ink  over  the 
bequests  of  certain  legacies, — Held,  on  a  claim  raised 
by  the  parties  interested  in  these  legacies,  that  the 
mil  must  be  taken  to  have  been  executed  after  the 
cross-lines  were  drawn,  and  that  the  only  question 
was,  what  was  the  meaning  of  the  testator,  and  that 
this  was  that  the  legacies  were  not  to  stand  part  of 
the  will.  Qann  v.  Gregory,  3  De  Gex,  M.  &  6. 
777. 

A  testator,  after  making  and  publishing  his  will, 
contracted  to  sell  certain  real  estate  devised  thereby, 
to  a  purchaser,  who  on  payment  of  the  deposit  was 
let  into  possession,  regularly  paying  interest  on  the 
residue  of  the  purchase-money,  until  his  bankruptcy, 
when  his  assignees  abandoned  the  contract,  and  the 
testator,  on  a  petition  to  the  Court  of  Review  for  an 
account  and  sale,  was  declared  the  purchaser.  On 
his  death  without  republishing  his  will, — Held,  the 
contract  was  a  revocation  of  the  will.  And/rew  v. 
Andrew,  3  Sm.  &  G.  130. 

(F)  Spoliation. 

An  heir-at-law  of  a  testator  obtained  possession  of 
the  will  by  force,  and  tore  it  up.  The  pieces  were, 
however,  collected  and  put  together  and  proved.  The 
will  contained  no  dcvise  of  the  real  estate,  and  a  claim 
was  filed  against  the  heir  to  enforce  a  sale.  On  the 
heir's  request,  the  Court  directed  an  issue  deviaavit 
vel  Tion,  when  the  will  was  established : — Held,  that 
the  heir  had  so  misconducted  himself,  that  although 
his  misconduct  had  not  increased  the  costs  of  the 
issue,  he  must  pay  the  costs  of  it.  Middleton  v. 
Middleton,  5  De  Gex  &  Sm.  656. 

(G)  Codicil. 

A  testator,  by  his  will,  devised  certain  houses  to 
his  son  John  for  life,  and  after  his  death  unto  his 
children  then  bom,  or  thereafter  to  be  born,  upon 
their  attaining  a  certain  age  as  tenants  in  common, 
and  in  case  of  the  death  of  any  of  them  under  the 
specified  age,  the  share  and  shares  of  the  child  or 
children  so  dying  to  go  to  the  survivors  and  survivor, 
and  in  case  of  the  death  of  all  of  such  children  under 
that  age,  then  to  trustees  to  permit  the  testator's  three 
daughters  S  W,  A  D  and  E  M  D,  to  receive  the  rents 
during  their  lives  in  equal  shares,  and  after  their  de- 
cease to  their  children  in  fee.  The  testator  made  a 
codicil  in  these  words : — "  I  likewise  revoke  that  part 
of  my  last  will  and  testament  whereby  I  give,  &c. 
(the  houses  in  question)  unto  my  son  John  DoUey 
and  to  his  heirs;  and  my  will  is,  that  my  daughters 
A  D  and  E  M  D  should  enjoy  them,  and  I  hereby 
give  and  bequeath  the  said  freehold  groimd  and  houses 


to  my  said  daughters  A  Dand  E  M  D  equally  and  jointly 
between  them  and  to  the  survivor  of  them,  and  after 
their  decease  to  their  child  or  children  equally,  and 
if  they  should  both  die  leaving  no  child  or  children, 
then  the  said  freeholds  to  go  as  ordered  by  my  said 
will."  Doe  A.  Evers  v.  Ward,  21  Law  J.  Eep.  (n.s.) 
Q.B.  145;  18  a.B.  Eep.  197. 

The  daughters,  A  D  and  E  M  D,  died,  leaving  no 
child;  John,  the  son,  died  in  1850,  leaving  a  daugh- 
ter, his  only  surviving  child  (one  of  the  lessors  of  the 
plaintiff),  who  was  bom  in  the  testator's  lifetime  and 
attained  the  required  age.  John  had  another  daugh- 
ter born  in  the  testator's  lifetime,  and  who  married 
and  had  a  son,  but  she  and  her  son  both  died  in  the 
lifetime  of  John.  The  testator's  third  daughter, 
S  W,  died  leaving  children,  who  were  the  defendants : 
— Held,thatthecodicil  operated  as  a  revocation,  only 
so  far  as  to  efiectuate  the  intention  of  the  testator  to 
prefer  A  D  and  E  M  D  and  their  children,  to  John 
and  his  children,  and,  therefore,  that  the  lessors  of 
the  plaintiff  were  entitled  to  a  moiety  of  the  houses 
in  question.     Ibid. 

The  testator  appointed  A,  B  and  C  his  executors 
and  trustees,  and  devised  and  bequeathed  to  them  his 
real  and  personal  estate  in  trust.  By  a  codicil  he 
desired  that  A,  named  in  his  will  as  ''  executor,"  be  no 
longer  such,  and  he  nominated  D  to  succeed  him,  but 
he  made  no  alteration  in  the  devise : — Held,  that  A 
still  remained  a  trustee  of  the  will,  Cartwright  v. 
Shepheard,  17  Beav.  301. 

The  testator  appointed  A,  B,  and  C  to  be  trustees 
and  executors.  He  revoked  the  appointment  of  C 
as  executor  and  trustee  by  his  first  codicil.  By  a 
second  codicil  he  revoked  the  appointment  of  B  andC 
as  executors,  but  ratified  his  will,  except  as  altered 
thereby : — Held,  that  the  first  codicil  was  not  revoked 
and  that  C  was  not  a  trustee.     Ibid. 

The  testatrix  directed  so  much  of  a  sum  of  money 
as  would  produce  100/.  a  year  to  be  set  apart,  and 
the  1001.  a  year  paid  to  A  for  life,  and  that  after  her 
death  the  capital  should  be  divided  among  the  chil- 
dren of  B.  By  a  codicil  she  revoked  the  bequest  of 
the  1001.  a  year  to  A: — Held,  that  the  gift  to  the 
children  of  B  was  thereby  accelerated.  Eavestaff  v. 
Austin,  19  Beav.  591. 

A  testator  bequeathed  all  the  residue  of  the  estate 
and  effects  which  at  his  death  he  should  have  power 
to  dispose  of  to  trustees  in  trust  for  the  separate  use 
of  a  married  woman  for  her  life,  with  a  general  power 
of  appointment  over  the  capital  of  the  fund,  and  a 
limitation  (in  default  of  appointment)  in  trust  for 
such  persons  of  her  blood  and  kindred  as  would  be 
entitled  under  the  Statute  of  Distributions  to  her  per- 
sonal estate  if  she  had  died  unmarried.  By  a  codicil 
he  bequeathed  an  annuity,  and  gave  all  his  property 
in  houses  or  in  funds,  or  of  any  other  sort  not  dis- 
posed of  by  his  will,  and  which  had  accumulated 
since  the  making  thereof,  in  trust  for  the  married 
woman  and  three  other  legatees,  equally  to  be  divided 
amongst  them.  There  was  at  the  testator's  death  no 
description  of  property  not  disposed  of  by  his  will  or 
accumulated  since : — Held,  that  the  beneficial  title 
to  the  testator's  property  was  not  affected  by  the 
codicil,  unless  in  the  event  of  the  married  woman's 
death  without  having  fully  exercised  her  power,  and 
without  having  any  person  of  her  blood  and  kindred 
living  at  her  death.   Lee  v.  Delane,  4  De  Gex  &  S.  1. 

Although  the  Court  decides  agsunst  the  plaintiff, 
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it  may  order  the  costs  of  all  parties  to  be  paid  out  of 
the  estate.     Ibid. 

Testator  gave  4,000t  to  his  granddaughter,  and 
directed  his  executors  to  pay  it  to  her  on  her  attain- 
ing twenty-one,  and  to  apply  the  interest  of  it  for  Jier 
maintenance  during  her  minority.  By  a  codicil  he 
directed  that  his  granddaughter  should  have  only  the 
interest  of  2,0001.  for  her  maintenance  until  she 
attained  twenty-three,  and  that  the  interest  of  the 
other  2,0002.  should  be  accumulated,  and  that  on  her 
attaining  twenty-three  his  executors  should  have  the 
whole  settled  upon  her  for  her  life,  and  after  her  death 
to  her  child  or  children  in  equal  proportions,  so  that  no 
husband  of  hers  might  spend  it.  The  granddaughter 
attained  twenty-three,  and  died  without  having  had 
a  child,  and  without  the  executors  having  made  any 
settlement  of  the  legacy : — Held,  that  the  gift  in  the 
will  was  an  absolute  gift,  and  that  in  the  events  that 
had  happened  it  was  not  affected  by  the  codicil, 
Bell  V.  Jaehaoni  1  Sim.  N.S.  547. 

Testator  by  hig  irill  gave  real  estate  with  various 
limitations,  and  also  stock,  to  his  wife  for  life  or 
widowhood,  and  after  her  death  to  the  person  who 
should  be  entitled  to  his  residuary  real  estate,  either 
as  tenant  for  life  or  in  tail  male.  By  his  first  codicil 
he  gave  his  residuary  estate  to  his  widow.  By  the 
fourth  codicil  he  revoked  the  dispositions  made  of 
his  real  and  personal  estate,  and  instead  he  gave  his 
real  and  personal  estate  to  his  daughter,  remainder 
as  to  the  same  to  his  grandson  and  his  heirs  in  strict 
entail  as  in  his  will  directed,  but  he  was  nut  to  take 
possession  till  he  should  attain  thirty-one;  and  on 
failure  of  issue  of  his  grandson  he  ordered  that  his 
estate  and  effects  should  go  and  descend  as  by  his 
will  directed: — Held,  that  the  gift  of  the  residuary 
property  by  the  first  codicil  was  not  revoked  by  the 
fourth  codicil ;  that  the  funded  property  did  not  fall 
into  the  residue,  but  was  given  for  life  to  the  daugh- 
ter, remainder  in  strict  settlement  to  the  grandson  for 
life,  remeiinder  to  his  eldest  son.  Patch,  v.  QraveS, 
3  Drew.  347. 

(H)  ElBOTION  DNDER. 
Keal  estate  was  settled  on  A  in  tail,  with  remainder 
to  B  and  her  children,  and  A  was  absolutely  entitled 
to  certain  personal  estate.  A,  being  so  entitled,  by 
one  settlement,  dated  the  1st  of  July  1841,  and 
made  on  her  marriage,  assigned  her  personal  estate 
to  trustees,  upon  trust  for  herself  for  life,  with  re- 
mainder to  C  for  life,  with  remainder  to  B  and  her 
children ;  and,  by  another  settlement  of  the  same 
date,  also  made  on  her  marriage,  conveyed  the  real 
estate,  to  which  she  was  entitled  as  tenant  in  tail, 
to  trustees,  upon  trust  for  herself  for  life,  with  re- 
mainder to  C  for  life,  with  remainder  to  B  and  her 
children.  A  died  without  having  barred  the  entail : 
—Held,  that  B  and  her  children  were  put  to  their 
election  between  the  life  estate  in  the  realty  given  to 
C  by  the  second  deed,  and  the  benefits  in  the  per- 
sonalty given  to  them  by  the  first  deed.  Bacon  v. 
Cosby,  20  Law  J.  Rep.  (n.s.)  Chanc.  213;,  4  De 
Gex  &  S.  261. 

A  testator  by  will  disposed  of  his  own  property, 
and  then,  by  virtue  of  a  power  in  his  marriage  settle- 
ment, appointed  the  trust  property  among  six  of  his 
children,  nommatim,  in  equal  shares,  and  requested 
them  "not  to  sink  into  or  spend  their  respective 
shares,  but  to  leave  the  same  for^  the  benefit  oftheir 


respective  children,  and  if  any  of  them  have  no  chil- 
dren then  to  leave  the  same  so  that  their  share  may 
go  in  the  same  way  as  my  general  estate  and  effects 
are  limited" : — Held,  that  the  words  formed  no  part 
of  the  appointment;  that  they  were  inconsistent  with 
the  power;  that  no  trust  was  raised  for  the  grand- 
children ;  that  no  case  of  election  arose;  and  that  the 
children  were  entitled  to  their  shares  absolutely. 
Blacket  v.  Lamh,  21  Law  J,  Bep.  (n.8.)  Chanc.  46; 
14  Beav.  482. 

A  Scotchman,  domiciled  in  England,  and  having 
real  and  personal  estate  here,  and  also  real  estate 
(heritable  bonds)  in  Scotland,  made  his  will  in  this 
country,  and  in  the  English  form,' by  which,  "by 
virtue  of  every  right,  power,  or  authority  enabling" 
him  "  in  this  behalf,"  he  devised  and  bequeathed  all 
his  real  and  personal  estate  whatsoever  and  where- 
soever, upon  certain  trusts  for  the  benefit  of  his 
children.  It  appeared  that  the  will  was  wholly  in» 
operative  to  pass  real  estate  according  to  the  law  of 
Scotland : — Held,  affirming  a  decision  of  the  Master 
of  the  Bolls,  that  the  eldest  son  (the  heir-at;law,  ac- 
cording to  the  Scotch  law)  was  not  put  to  his  elec- 
tion, whether  he  would  take  the  benefits  given  to 
him  as  one  of  the  children  of  the  testator  in  the  real 
and  personal  estate  in  England,  or  would  take  the 
Scotch  real  property.  Maxwell  v.  Mamxell,  22 
Law  J.  Bep.  (n.sO  Ghanc.  43;  2  De  Gex,M.  &  G. 
70S;  16  Beav.  106.  , 

A  B,  by  his  will,  dated  in  1825,  devised  allohis 
real  estates  of  or  to  which  he  then  was  or  at  the  time 
of  his  death  should  be  seised  or  entitled,  to  trustees, 
to  the  use  of  his  wife  for  life  or ,  widowhood,  and 
after  her  second  marriage  as  to  one  moiety,  and 
after  her  decease  as  to  the  other  moiety,  to  the  use 
of  his  children,  as  tenants  in  common,  in  fee.  In 
October  1827  A  B  purchased  other  real  estate  at  C, 
and  the  same  was  conveyed  to  him.  In  the  following 
month  he  contracted  for  the  purchase  of  freehold 
estate  at  S,  and  afterwards  executed  a  codicil  reciting 
the  purchase  at  C  and  the  agreement ,  for  the  pur- 
chase at  S,  and  devising  the  property  at  C  to  the 
trustees  upon  the  trusts  of  the  will,  and  direotingthe 
trustees  to  complete  the  purchase  at  S,  and  to  hold 
the  property  upon  the  trusts  of  the  will.  In,  De; 
cember  1827  the  property  at  S  was  conveyed  to.A  B 
to  uses  to  bar  dower.  A  B  died  in;1832;  hisfwidpw 
married  in  1835,  <aTid  died  in  1853.  Besides  the 
eldest  son  and  heir-atlaw  of  A  B,  he  left  three  other 
children,  who  respectively  attained  twenty-one  in 
1840,  1842,  and  1861  :_.-Held, -that  thersstate  at  S 
descended  to  the  heir  of  A  B,  but  that  he  was  put  to 
his  election,  and  in  case  of  bis  elating  to  take  under 
the  will,  he  must  account  to  the  youngest  child  for 
his  share  of  the  back  rents  since  the  right  to  them 
accrued,  but  to  the  two  other  children  from  the  filing 
pf  the  special  case.  Schroder  v.  Schroder,  23riLaw 
J.  Bep.  (N.s.)Chanc.  916;  Kay,  578.  , 

A  husband  transferred  a,  sum  of  stock  intO:the 
joint  names  of  himself  and  his  wife  ;  he  afterwards 
made  his  will  and  gave  her  an  estate  for  life  in  the 
stock  and  in  certain  freehold  and  leasehold  estates, 
with  remainder  to  other  persons,  and  he  made  hej 
his  residuary  legatee.  She  treated  the  stock  as  her 
own,  and  enjoyed  the  estates  during  her  life : — Held, 
in  a  suit  instituted  after,  her  decease,  thatushe  was 
cognizant  of  herrights,  and  was  bound  to  elect  be- 
tween the  stock  and  the  benefits  given  to  her  by  ibe 
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testator,  and  that  her  acts  shewed  she  had  elected  to 
take  under  the  will.  WorihingUm  v.  Wigmgton, 
24  Law  J.  Rep.  (n.s.)  Chanc.  773  ;  20  Beav.  67. 

A  sum  of  lOjOOOi.  consols  was  held  in  trust  for 
two  sisters  for  life,  and  after  their  deaths  two-thirds 
of  the  capital  in  trust  for  their  brother,  and  one-third 
in  trust  for  the  two  sisters.  The  brother  bequeathed 
"  the  whole  of  his  property"  to  trustees,  as  to  part 
upon  certain  trusts  for  his  sisters;  and  he  afterwards 
bequeathed  the  property,  including  the  10,000?. 
trust  money,  to  other  parties : — Held,  that  the  sisters 
must  be  put  to  their  election  between  the  interests 
taken  by  them  under  the  will,  and  their  interest  in 
the  10,000;.    Swan  v.  Holmes,  19  Beav.  471. 


WITNESS. 

(A)  Competency. 

(B)  Pkivilege. 

(C)  Commission  and  Ohder  to  examine. 

(D)  Interrogatories. 

( E)  Disobeying  Sdbpcena. 

(F)  Expenses. 


(A)  Competency. 

If  a  lunatic  be  tendered  as  a  witness  it  is  for  the 
Judge  to  examine  whether  the  lunatic  be  of  compe- 
tent understanding  to  give  rational  evidence,  and  is 
aware  of  the  nature  and  obligation  of  an  oath.  If 
the  Judge  is  satisfied  on  these  points  he  should 
admit  the  lunatic  as  a  witness.  JRegima  v.  SiU,  20 
Law  J.  Rep.  (n.s.)  M.C.  222. 

Before  being  sworn  the  lunatic  may  be  examined 
and  witnesses  may  be  called  as  to  his  competency. 
Ibid. 

If  he  be  admitted,  it  is  for  the  jury  to  judge 
whether  his  evidence  be  tainted  by  his  insanity,  and 
to  decide  upon  the  degree  of  credit  to  be  attached  to 
it.     Ibid. 

A  creditor,  who  is  a  party  to  a  deed  of  assignment 
by  his  debtor  to  a  trustee  for  creditors,  is  a  compe- 
tent witness  for  the  trustee  in  an  action  to  enforce 
the  deed.  Bioci  v.  Jones,  20  Law  J.  Rep.  (n.s.) 
Exch.  152;  6  Exch.  Rep.  213. 

A  person  entitled  to  a  share  in  the  proceeds  of 
land  devised  to  A  in  trust  for  sale,  is  a  competent 
witness  in  an  action  brought  by  A  to  establish  his 
right  to  the  land.  Harding  v.  HodgHmon,  20  Law 
J.  Rep.  (n.s.)  Exch.  236;  5  Exch.  Rep.  845. 

The  14  &  15  Vict.  c.  99.  has  not  either  expressly 
or  impliedly  rendered  the  wife  of  a  party  to  a  civil 
suit  a  competent  witness  for  or  against  her  husband  : 

So  held,  dissentiente  Erie,  J.     Stapleton  v.  Croft, 

21  Law  J.  Rep.  (n.s.)  Q,.B.  246;  18  Ci.B.  Rep.  367. 

The  14  &  15  Vict.  c.  99.  has  not  rendered  a  wife 
a  competent  witness  for  or  against  her  husband  in 
civil  proceedings.  Whether  by  consent  she  might 
be  examined  as  a  witness,  qimre.  But,  assuming 
that  such  consent  would  render  her  admissible, 
where  the  objection  had  been  taken,  it  was  held  to  be 
discretionary  with  the  Judge  whether  he  would  allow 
the  objection  to  be  withdrawn.  Barbai  v.  Alien,  21 
Law  J.  Rep.  (N.s.)  Exch.  156;  7  Exch.  Rep.  609. 

In  an  information  for  penalties  under  the  Smuggling 
Acts,  8  &  9  Vict.  cc.  86,  87,  the  defendant  tendered 


himself  as  a  witness  : — Held,  by  Pollock,  C.B.  and 
Parlce,  B.,  that  he  was  not  a  competent  witness, 
because  it  was  a  criminal  proceeding  punishable  on 
summary  conviction,  within  the  exception  in  the 
14  &  IS  Vict.  c.  99.  o.  3;  but  per  Piatt,  B.  and 
Martin,  B.,  that  it  was  not  within  the  exception, 
and  that  he  was  a  competent  witness.  Attorney 
General  v.  BatUoff,  23  Law  J.  Rep.  (n.s.)  Exch. 
240;  10  Exch.  Rep.  84. 

Semble That  a  bill  of  exceptions  will  not  lie  in 

an  information  for  penalties,  even  with  the  consent 
of  the  Attorney  General.     Ibid. 

(B)  Privilege. 

A  witness  cannot  be  asked  on  cross-examination 
whether  he  did  not  write  a  certain  letter  in  answer 
to  another  which  charged  him  with  an  offence  with- 
out such  other  letter  being  first  produced  (its  non- 
production  being  unexplained),  even  although  the 
object  of  the  cross-examination  was  only  to  discredit 
the  witness.  MacdonneU  v.  Bvans,  24  Law  J.  Rep. 
(N.s.)  C.P.  141;  11  Com.  B.  Rep.  930. 

Per  Cresswell,  J. — If  a  witness  be  asked,  on  cross- 
examination,  whether  he  has  been  convicted,  the 
question,  if  objected  to,  ought  to  be  rejected,  unless 
the  record  be  produced.     Ibid. 

A  witness,  called  to  support  a  plea  that  the  con- 
sideration for  a  bill  was  money  lost  at  play,  stated  that 
he  was  present  when  the  money  was  alleged  to  have 
been  lost  in  his  own  house,  but  saw  no  gaming.  He 
was  then  asked,  "  Was  there  a  roulette-table  in  the 
room  ?"  The  Judge  told  him  that  his  answer  might 
tend  to  subject  him  to  a  prosecution  under  the 
8  &  9  Vict.  c.  100.  s.  2,  for  keeping  a  common 
gaming-house,  and  the  witness  declined  to  answer; 
— Held,  that  the  witness  was  not  compellable  to 
answer,  as  his  answer  might  have  had  that  tendency; 
and  the  Judge  was  right  in  cautioning  him.  Fisher 
v.  Ronalds.  22  Law  J.  Rep.  (n.s.)  C.P.  62;  12  Com. 
B.  Rep.  762. 

A  party  to  a  suit  may  be  put  into  the  box  by  his 
opponent  and  sworn,  although  the  counsel  for  such 
party  objects  that  the  questions  intended  to  be  put 
to  him  will  criminate  him,  and  that  he  will  object  to 
answer  them.  It  is  for  the  party  himself  ta  make 
such  objection.  Boyle  v.  Wisemcm,  24  Law  J. 
Rep.  (n.s.)  Exch.  160;  11  Exch.  Rep.  360. 

The  Court  out  of  which  the  Nisi  Prius  record  is 
sent  has  jurisdiction  to  punish  a  contempt  committed 
by  the  arrest  of  a  witness  in  the  cause  during  the 
continuance  of  his  privilege  eamdo,  morando  et  re- 
dewndo.  Kimpton  v.  the  London  am.d  'North-  Western 
Rail.  Co.,  ex  parte  Kiiwpton,  23  Law  J.  Rep.  (n.s.) 
Exch.  239  ;  9  Exch.  Rep.  766. 

Senible — A  warrant  of  commitment  issued  by  the 
county  court  Judge,  under  the  9  &  10  Vict.  c.  95. 
s.  99.  is  so  far  a  criminal  process  that  a  witness  in  a 
cause  at  Nisi  Prius  is  not  privileged  from  arrest 
redevmdo.    Ibid. 

Where  a  witness  had  been  so  arrested,  and  a  rule 
nisi  had  been  obtained  for  his  discharge,  and  for 
costs  against  the  officer  of  the  county  court,  the 
Court,  no  one  appearing  to  support  the  arrest,  made 
the  rule  absolute  for  his  discharge,  but  without  costs. 
Ibid. 

(C)  Commission  and  Order  to  examine. 
The  omission  to  state  time  and  place,  both  in  the 
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orc]er  for  a  commisaion  to  «xaipine  a  witness  under 
the  1  Will.  4.  c.  22,  and  in  the  coinniis'sion  it- 
self, amounts,  at  most,  to  no  more  than  an  irregu- 
larity. Where,  therefore,  upon  such  a  defective 
proceeding  being  obtained  solely  at  the  instance  of 
the  plaifitiff,  the  attornies  on  both  sides  had  agreed 
between  themselves  to  a  certain  time  and  place,  at 
which  the  examination  under  the  commission  took 
place,  and  the  witness  was  then  and  there  cross- 
examined  on  behalf  of  the  defendant,  an^  afterwards 
at  the  trial  of  the  cause,  certain  letters  proved  under 
the  commission  were  put  in  evidence  without  objec- 
tion,— Held,  that  the  defendant  could  not  take 
advantage  of  the  defect  in  the  proceedings,  so  as  to 
deprive  the  plaintiff  of  the  costs  of  such  commission 
allowed  him  upon  taxation.  Hawkims  v.  Saldmm, 
20  Law  J.  Rep.  (m.s.)  Q.B.  198;  16  Q.B.  Eep.  375: 

The  general  rule  is,  that  an  order  for  the  examina- 
tion of  a  witness  under  1  Will.  4.  c.  2?.  s.  4.  will  not 
))e  made  until  after  issue  joined  in  the  cause ;  but 
the  practice  in  that  respect  is  not  imperative,  and 
the  rule  may  be  relaxed  where  a  case  of  urgent 
necessity  is  made  out.  Fynney  v.  Beasley,  20  Law 
J.  Eep.  (U.S.)  Q.B.  395;  17  Q,.B.  Rep.  B6. 

Where  a  commission  had  issued  to  a  foreign 
country,  requiring  the  commissioneiB  to  be  sworn 
and  to'  administer  an  oath  to  the  witnesses,  and 
depositions  had  been  taken  by  the  commissioners  and 
returned,  but  no  oath  had  been  taken  by  the  com- 
missioners or  witnesses,  owing  to  a  law  of  the  foreign 
country  that  burgomasters  alone  should  administer 
oaths,  and  that  no  voluntary  oaths  should  be  taken, 
a  new  commission  was  ordered  to  be  issued  to  burgo- 
masters to  examine  the  witnesses,  without  requiring 
the  burgomasters  tp  be  sworn.  Bolm  v.  MeUideuo, 
20  Law  J.  Rep.  (ir.s.)  C.P.  172;  10  Com.  B.  Rep. 
989. 

It  is  discretioijary  witji  .the  Court  to  grant  a  com- 
mission to  examine  parties  to  an  action  resident 
abroad,  under  the  1  Will.  4.  c.  22.  s.  4,  and  the 
Court  will  do  so  only  where  it  appears  from  the 
affidavits  in  support  of  the  application  to  be  con- 
ducive to  the  due  administration  of  justice..  CastelM 
V.  Gromne,  21  Law  J.  Rep.  (n.s.)  Q.B.  308;  18 
Q.B.  Rep.  490. 

A  commission  may  issue  under  the  1  Will.  4. 
c.  22.  to  the  Judges  of  a  foreign  court  (as  individuals) 
to  examine  witnesses,  although  it  appears  that, 
according  to  the  foreign  law,  the  mode  of  examination 
will  be  conducted  differently  from  the  English 
practice,  counsel  not  being  allowed  to  put  questions 
to  the  witnesses  except  through  the  Judge;  and 
although  hearsay  evidence  is  there  receivable. 
Lvmley  v.  Gye,  23  Law  J.  Eep.  (n.s.)  Q.B.  112;  2 
E.  &  B.  216. 

If  at  the  trial  it  should  appear  either  on  the  face 
of  the  depositions  or  by  extrinsic  proof  that  illegal 
evidence  has  been  admitted,  or  proper  questions 
refused  to  be  put  to  the  witnesses,  the  Judge  would 
have  a  discretion  as  to  rejecting  the  whole  or  the 
illegal  portion  of  the  evidence.     Ibid. 

Where  a  former  commission,  issued  to  an  English 
commissioner,  had  been  abortive  by  reason  of  the 
witness,  in  accordance  with  the  foreign  law,  refusing 
to  be  examined  except  by  a  Judge  of  the  foreign 
court,  the  Court  granted  a  fresh  commission  to  the 
Judges  of  that  court,  on  payment  of  the  costs  of  the 
former  commission.     Ibid. 

Digest,  1850—1855. 


The  Court  revised  to  rescind  an  order  made  bv  a 
Judge  under  the'l  Will.  4.  c.  22.  s.  4.  and  14  &  IS 
Vict.  c.  S9.  for  the  examination,  by  the  Master,  of 
the  plaintiff  in  a  cause,  before  issue  joined  or  decla- 
ration delivered,  which  had  been  obtained  on  his 
application,  supported  by  an  affidavit  that  he  was 
master  of  a  ship,  and  about  to  sail  to  Stettin,  and 
was  not  likely  to  be  present  at  the  trial.  Brown  v. 
Molktt,  24  Law  J.  Eep.  (M.S.)  C.P.  213. 

(D)  Ihtebrogatoeibs. 

It  is  no  ground  for  refusing  leave  to  administer 
interrogatories,  under  the  17  &  18  Vict.  c.  125.  s.  51, 
that  the  attorney  for  the  party  to  be  interrogated 
states  in  his  affidavit  that  the  questions,  if  answered, 
may  tend  to  criminate  his  client.  It  is  for  the  client 
himself  to  take  the  objection  on  oath.  Osborne  v. 
Hie  London  Dock  Cd.,2i  Law  J.  Eep.  (n.s.)  Exch. 
140;  10  Exch.  Eep,  698. 

The  right  to  deliver  interrogatories  under  that  act 
is  not  limited  to  matters  respecting  which  a  discovery 
may  be  obtained  in  a  court  of  equity.     Ibid. 

Qimre — if  a  witness  is  exempted  from  liability  to 
answer  a  question  if  he  swears  that  the  answer  tei>ds 
to  criminate  him,  or  whether  the  Court  must  be  first 
satisfied  that  the  question  has  that  tendency.     Ibid. 

The  plaintiff  directed  the  defendant,  as  his  broker, 
to  buy  goods  for  him.  The  defendant  bought  the 
goods,  and  delivered  to  the  plaintiff  a  bought  note, 
which  stated  that  he  bought  them  from  a  prin- 
cipal, A  B.  The  plaintiff  paid  the  price,  and 
received  from  the  defendant  a  delivery  order,  which 
turned  out  to  be  void.  The  plaintiff  having  brought 
an  action  for  money  had  and  received  and  for  non- 
delivery of  the  goods,  was  allowed  to  deliver  inter- 
rogatories to  the  defendant,  imder  the  1 7  &  1 8  Vict, 
c.  125.  s.  61,  for  the  pui'pose  of  discovering  Whether 
the  defendant  entered  into  the  contract  as  agent  or 
as  principal,  and  if  as  agent,  for  whom  and  by  what 
authority.  Tliol  v.  Leaske,  24  Law  J.  Rep.  (n.s.) 
Exch.  142;   10  Exch.  Eep.  704. 

(E)  Disobeying  Siibp(ena. 

Where  a  witness  served  with  a  subpoena  duces 
tecum  to  produce  a  written  document  either  does  not 
attend,  or  does  attend  and  refuses  to  produce  the 
document  (not  on  the  ground  of  privilege),  the  party 
seeking  to  avail  himself  of  the  document  cannot  give 
secondary  evidence  of  its  contents :  the  remedy  is  to 
punish  the  witness  for  a  contempt.  Megma  v.  the 
Inhabitwnts  of  Llamfaetlily,  23  Law  J.  Rep.  (n.s.) 
M.C.  33;  2  E.  &  B.  940. 

On  the  trial  of  an  appeal  against  an  order  of 
removal,  the  appellants,  in  order  to  prove  a  settle- 
ment by  rating  in  a  third  parish,  served  a  subpcena 
dmces  tecum  on  the  person  in  whose  possession  the 
rate-book  was  supposed  to  be,  and  also  gave  th^ 
respondents  a  notice  to  produce  the  rate-book.  The 
witness  did  not  attend,  and  the  rate-book  was  not 
produced: — Held,  that  parol  evidence  of  a  rating 
in  the  third  parish  was  not  admissible.     Ibid: 

(F)  Expenses. 
A  party  served  with  a  subpcena  in  a  civil  action, 
receiving  a  sum  of  money  therewith,  and  making  no 
further  demand,  may  maintain  an  action,  against  the 
party  on  whose  behalf  he  has  been  subpoenaed,  for 
additional  expenses  incurred  by  him  in  attending 
5  B 
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the  trial,  but  not  for  loss  of  time.    Pell  v.  Dwuhney, 
20  Law  J.  Eep.  (n.s.)  Exch.  44;  5  Exch.  Rep.  95S. 


WORK  AND  LABOUR. 

The  plaintiff  contracted  by  deed  with  the  defen- 
dants, as  a  Local  Board  of  Health,  to  execute  certain 
works,  according  to  a  specification,  and  that  the  works 
should  be  begun,  proceeded  with,  and  completed,  to 
the  satisfaction  of  their  surveyor.  Payment  was  to 
be  made  by  instalments,  upon  the  certificate  of  the 
surveyor.  By  the  deed  it  was  provided  "  that  if  the 
plaintiff,  from  bankruptcy,  insolvency,  or  any  cause 
whatsoever,  should  not  proceed  with  the  works  to  the 
satisfaction  of  the  surveyor,  it  should  be  lawful  for 
the  defendants,  after  three  days'  notice,  signed  by 
their  surveyor,  to  employ  other  persons  to  complete 
the  works ;  and  that  the  deed  should,  at  the  expiration 
of  the  said  notice,  be  void,  at  the  option  of  the  de- 
fendants, and  the  amount  already  paid  to  the  plaintiff 
should  be  considered  the  full  value  of  the  works 
which  should  up  to  that  time  have  been  executed, 
and  the  materials  on  the  premises  should  become  the 
property  of  the  defendants  without  any  further  pay- 
ment":— Held,  that  this  forfeiture  clause  might  be 
enforced  by  the  defendants,  although  the  plaintiff  had 
not  become  entitled  to  any  payment  for  the  work 
done.  Dailies  v.  tJi£  Mayor,  &c.  of  Swcmsea,  22 
Law  J.  Eep.  (n.s.)  Exch.  297;  8  Exch.  Rep.  808. 


WRIT  OF  TRIAL. 

A  writ  of  trial  from  the  superior  courts  cannot  be 
directed  to  a  Judge  of  a  county  court  under  the  sta- 
tute 3  &  4  Will.  4.  c,  42.  s.  17,  as  a  county  court  is  not 
a  court  of  record  within  the  meaning  of  that  statute. 
Owens  V.  Breeae  (in  error),  20  Law  J.  Rep.  (n.s.) 
Exch.  359;  6  Exch.  Rep.  916:  in.  the  court  below, 
Breese  v.  Owerts,  20  Law  J.  Rep.  (n.s.)  Exch.  228; 
6  Exch.  Rep.  413. 


In  an  action  in  which  two  issues  were  joined,  the 
writ  of  trial  directed  the  trial  of  "the  issue"  not 
"  issues."  The  defendant,  on  the  case  coming  on  for 
trial,  objected  that  the  writ  was  irregular;  but  the 
objection  being  overruled,  he  did  not  appear  at  the 
trial,  and  a  verdict  was  found  for  the  plaintiff.  The 
Court  refused  to  set  aside  the  writ  of  trial,  or  to  arrest 
the  judgment  for  the  irregularity.  Watson  v.  Hwm- 
phries,  21  Law  J.  Rep.  (n.s.)  Q-B.  336. 


WRIT,  NE  EXEAT  REGNO. 

A  writ  of  me  exeat  regno  granted  against  a  contri- 
butory in  default  under  an  order  of  the  Master  for  a 
call  in  the  matter  of  a  company,  under  the  Winding- 
up  Acts,  without  bill  filed.  In  re  the  North  of  Eng- 
lamd  Joint-Stock  Banking  Co.,  Mawer'a  Case,  4  De 
Gex  &  S.  349. 

Writ  of  ne  exeat  regno  granted  on  an  affidavit  that 
the  defendant,  an  Englishman,  resident  in  Italy,  was 
about  shortly  to  return  to  Italy.  Anonymous,  4  De 
Gex  &  S.  647. 


WRIT,  DE  CORONATORE  ELIGENDO. 

After  judgment  of  ouster  upon  an  information  in 
the  nature  of  a  quo  toam-anto  agamst  a  person  re- 
turned by  the  sheriff  as  duly  elected  to  the  office 
of  coroner,  a  new  writ  de  coronatore  eligendo  issues 
as  of  course,  and  held  to  be  no  ground  for  withholding 
the  writ  that  the  judgment  of  ouster  was  founded 
upon  the  fact  that  the  votes  constituting  the  majority 
for  the  person  returned  were  bad,  and  though  it  was 
alleged  on  oath  that  the  result  of  a  scrutiny  would 
be  to  place  the  opposing  candidate  in  a  majority. 
In  re  the  Coronership  of  Hemel  Hempstead,  5  De 
Gex,  M.  &  G.  228. 

Semile—the  sheriff  cannot  under  the  provisions  of 
the  13th  section  of  the  act,  7  &  8  Vict.  c.  92,  enter 
into  the  question  of  a  scrutiny.    Ibid. 
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